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- APPENDIX III1

H.R,

IR THE HOUSE OF REPRESENTATIVES

- . . . - I

' . A BILL o

To aménd the Fish and Wildlife Coordinat{on Act, and fo¥ other purposes,
1 - Be it enacted by the Senate and Hou;e of Representatives of the
United States of America in Congress asseﬁbled, That.this Act may be

cited as the "Fish and Wildlife Coordination Act Amendments of 1975.%

-

.

2
3
--& - sgee. 2. Section 1 of the Fish and Wildlifc Coordination Act
s .
6

(16 U.S.C. 661) 1s amended to add the following:

"jr {3 the policy of Conaress that a2ll lands, waters, and intecrests

- :

therein to be accuired for the frmstallation of Federal water prolects,

~3

}

fe ourposes, shall be

[

8 1including those recuired for fish ard wild

9 acquired pursuant to lecisiative declaraticns of taking to be set out

10 4n the legislaticn irftiallv authorizinz such projects."

-

11 SEC. 3. Section 2(a) of the Fish and Wildlife Coordination Act
12 (16 u.S.C. 662(a)) 1is amended to read as follows:

‘ - :
13 “(z) Whenever the waters of any stream or other body of water,

14 i{ncludinyg those of the Continental Shelf, are proposed or authorizecd
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to be impounde&, diverted, widcncd the chnnncl decpened, or other-

wise controlled or hﬁdgquj for any purposc whatever, including, but

not limited to, navigation, drainage, and offshore mineral devcloﬁment,

by any Federal department or agency (including wholly owned Government

corporations) either directly or by extending Federal technical or

financial assistance by way of grant, loan, or contract, or by issuing

to ﬂ“Y public or private person a permit, license, contract, or lease,
¥

such department or agency shall first ascertain the probable effect oﬁ

the project on £ish and wil 1 e by (1) consulting with the United

States Fish and Wildlife Service, the National Mar‘ne Fisheries Service

in the Mational (ceanic and Atmoaﬁheric Administration, and the State

fish and wiidlife agency or asencies havinz the &W”°dipte end diract

Sy

administrative authoritv within that State cencernine the affected

fish_and wildlife rescurces, and (2) recnectine a written ‘eport

T I T ke,

setting forth the views, comments, objections, and recommendations,

'Lf any, of the Secretary of the Interior, the Secretary of Commerce, =

and the State agency on such project; wi:h a. view to the conservation==
of fish and wilglife rescurces by preventing loss of, and damage to,
such resources as well as providing for the development and improvexment

thereof in connection with such projects. Such department or agency

" shall promptly inform the public when it initiates consideration of

any project subject to this subsection and shall encourage oublic

-

participation i{n planning.".

SEC. 4. Scction 2(b) of the Fish and Wild1ife Coordimation Act

(16 uU.5.C, 662(b)) is amended to read as follows:
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"(B)(l) Any writton teport which the Sccretary of the Interior,

the Secretary of Cormerct and the State accncy OT arencien, make

pursuant to subsectlon (a) of this section shall be based on written
flndings of the United Statcs Fish and Wildlife Service, the Wational

Marine Fisheries Service in the National Oceanic and Atmoapheric

Administration, and the State fish and wildlife agency concerning

(1) the direct and indireet effects attributuble to the project on

fish and wildlifc resources, and (2) the means and measures that should

l

be adopted, including, but not limited to, project alternatives and

modifications or abandonment, to ‘prevent or minimize loss of, or datiage

to, f£ish gnd wildlife resources and provide for mitigation, full com-

penscation for unavoidable losses, and where possiﬁle, enhancement of

such resources, Such written reports shall be based on studies, BUIVCYS,

or investigations conducted, resnective;g; by the United States Pish and

.w;ldlife Service, the Mational Marine Fisheries Service in the Fétiqn81~

Oceanic and Atmospheric Administration, and the State fish and wildlife

agency ©OT avenqios ha vigg irmediate and direct adminiatrative authority

_concerning the affected £ich and wild1life resources. Such written -

report shall, to the maximum extent practicable, speclfy the measures
and features recosmended for fish and wildlife conservation and develcp-
ment, the lands to be utilized or acquired fo; such pﬁrposea, the
results expected, the damage to fish an& wildlife attributable to the
project, and the measures proposed for preventing, mitigating, OTF

compensating for such damages. RNo Federzl agency or department shall

use estimates of wildlife lossces {n monctary terms a8 justifi eti- ® for
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adopting or rejecting any recomnendation in such report.

"(2) The appropriate chcrnl'chartmcnt or agency shall glive

full conaiécration to aéy written report of the Secretary of the

- Interior, the Secretary of Commerce, and the State agencies made
pursuant to subsection (a) of this section on the fish and wildiife

aspect’s of any project and shall not carry out, finance, authorize
. 0 —_—

A

or seek authorization of any project unless and until such Department

or agency shall have (1) advised the Secretary of the Interior, the

Secretary of Cormerce, and the concerned agencies of the appropricte

state of the proposed dispesiticn of each recormendation on means and

measures to prevent, mitigate, or corpensate fish and wildlife losses

or damages resulting from the project, including the approximate

schedule for installation of each measure in relation to the installa-

tion of other project features, and (2) secured their concurrence.

Provided, That should the two Secretaries and the State not respond

within a perfnd of 90 days from receipt of notiflcation of the pre-
e - N L—— , . " .

posed disposition {t will be deemed to signify concurrence for purposes
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- of this subsection, and pProvided further, That notwithstanding the

receipt of a negative report from either Secretary or the State, the

affected Department or agency, after publishing {its determination that

acceptance of specific recemmendations is not in the public intecrest

and detailing the ressons therefor, may procesd,

"(3) The Secretary of the Interior and the Secretary of Commer-e,

25 appropriate, and such Federal department or agency shall lointly

ectablich and rublich procedures for {nsuring timely reporting =)
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propoacd projects. Such procedures shnll include a time certain

{n which the written reports on a prﬁjcct by the Secretary of the

[

et St

—————— +

}ntcrior, the Secretary of Cormerce, and the State agency mugt be

submitted to such Federal department or anenﬁv. rallure to subnlt

such a renort within the arrced upon time shall be deemed a waiver of

the reauire~ents to obtain such report,

%(4) 1In the case of anv vroifect which 1s constructed or assisted

by a Federal department or agency, such department or 2gency shall

Fund as a nonreimbursable cost the costs of sroviding, operatine, and

.
maintainine means and measures. including lend acquisition costs, to

prevent, mitipate, and comsensate fish and w11411ife losses and damanes.

oy ——

and shall fund as a nonreimbursable cost anv such costs as may be

required for acauisition of land eand all costs, including those of

operation and maintenance, as ma2v be found tustifiable for the enhances

ment of fich and wildlife recanrces. notwithstanding othex provision

_of law, - ; - e - . e
A rE—————— R - . “mm e s ema v —mm e = - _ - ——

"(5) 1In evaluating proposed maior orojects, the United States

Tish and Wildlife Service, the MNatinonal Marine Fisheries Sefvice and

the State fish and wildlife apency or agencies havinz the {mmediate and

direct administrative authority swsithin the State concerning the affec

resources shall considey the need for post-project evaiuation and modiiz

o m e —rm

ication to prevent or minimize loss of, or da—oge to, fish and wildlife

S,

resources' and provide for full connensation for pnavoidable losses, nd,

where possible, enhancement of such resources, 1£74n their opinion

cuch poet-profect evaluation Is necescary, they mey propoce and ‘tust fy

: /
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in wriﬁing a plan for post-projcct evaluation and project mod{fi-

cation. The costs of post-project evnluations shall be non-

reimbursable. -

“nn B WwN

X . '
"(6) All written reports, findings, and determinations

———————

prepared under this Act shall be promptly made available to the
public and shall accompany end be made an {integral part of any

report required to be submitted to Congress or to another author-

M i

izing agent.", - x

SEC. §. Section 2(e) of the Fich and Wildlife Coordination

Act (16 U,5,C, 682(e)) is amended to road as followas

P g o R S

“(e) (A) In the case of anv oroiect to which this Act apclics,

——T— N XTI o

the Federnl denmartment or arency concerned chall transfer to the

United States Fich and Wildlife Service and the National Marine

X

Fisheriecs Service, out of acnroorifations or other funds made avail-

able for investigations. encineering, construction, oT other proiect

F
=z P L Tt . )

functions, such funds as mav be necessarv to complete the studies,

investigations, and revorts reeunlred to rcarTy out _the nyr-ooses of

N

this soction.- Anv vart of such _funds so txansferred may be made

i)

available by the United Statec Fich and W 1d1ife Service and the

PPN Ery

Natioral Marine Ficherisn Sarviee to any State agency to enable such

_spenev to carry out all or rart of anv such studies, survevs,

and

investirations.

"(BYy In presaring project budeetary reguests for ench fiscal

e I W B e e T

year, the Federal department or nrency chall include requests for,

tuch estimated funds as will be neecasarv_to ccemplete pll stuc’ o

R & e T e bt it ek ol 4o o e LTS P
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invcstiphtionn _and reports, including any post-project evaluationa,

gection, M

required during such fiacal year to carry out the purroscs of thins,

SEC. 6. Section 2(h) of the Fish and wildlife Coordination

Act (16 U.S.C. 662 (h)) is rencaled.
. B

SEC. 7. Section 2 of the Fish and Wildlife Coordination Act

(16 U.S. C 662) is nmended by inserting at the end thereof the
Camik (<
following new subsection” (h).
A O . .
"(h) Federal agencies authorized to assist, plan, or construct

yater prolects shall provide to the Secretar; of the Interior, the

Secretary of Cormmerce, end the State apencv, not 1ate' than 90 davs

following the end of each fiscal year a report which shall -

"(1) surmarize for each pro*ect under construction during
the preceding £iscal year, all means and measures (includinb
land acquisition) inplemented with respect to that project (A)
. "to prevent mitigate, or compensate for loss or damage to fisn e
—and wildlife resthces, and (D) to enhance the fish and wildlife
habiéat or humap use of such rescurces; and
"&2) compare in quantitative and qualitative tecrms the
progress made during the fiscal year with respect to the fish and
wi}dlife fecatures of the project with the progress made on all
other authorized features of the project.
The Secretary of the Interi;r shall within thirty days trarsmit the

report made pursuant to this subsection to the Congress together with

his views, and those of the Secretary of Commerce, as to the timely
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installation of fish and wildlife featurecs as compared to other
aspecta of project coﬁstruction.'

“(1) (1) Upon completion of any post-project evaluation the

'ynited States Filsh and Wi1d1ife Service, the ﬁational Marine

Fisheries Service or the state fish and ﬁildlife arency, whichever

if conducting the evaluation, should forward to the appropriate

Federal department or agency a report describing results of the cval-

uation and making and Justifying such reccmmenaations for modifyirg

the project as they deerm apprépriate to provide mitigation, full com-

peneation, or both, for profect cffects on fish and wildlife resources

gnd, where possible, enhancement of such resources,

-."(2) The appropriate Federal department or agency shall give full

consideration to such Tecomnendations Ffor modifyving the project and
ying )

-

is hereby authorized to Implement those which are found Justified and

‘within {ts avthority. TFor any recommenda;;on_pgg iqglémented the __

- affected depa;tmgpt_g{ngggpcg shall publish {ts determination not to

implement the recommendation, detsf{ling its reascons therefor; and --

outlining all measures which would be necessary to implement the

_recommendations. The department or asency shall forward said resort

to Congress, Said department or agency shall respond to all recoxmen-

ggpions in the manner described above within eix (6) months of receiving

.the post-project evaluation report',

SEC. 8. Scction 3(b) of the Fish and Wildil{‘fe Coordination’ Act
(16 u.s.cC. 663(b)) ip amended by adding the following sentence at the

end thereof: "Any revenue obtained from the use and operation of spuch

-
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waters, lh;da, orbintcrcsts shall be a#ailnblc to such State agency or,
as appropriate, to the Scerectary of tﬁe Interior as refuge rc;cipts,

to supplemcnt,.but not supplant, any funds required tb be provided from
project funds to such agency or the Secretary for the management of -
fish and wildlife as mitigation'of compensation of project effecté, or to
supplemént funds available to such agency or the Secretary for the en-
hancemen? of fi;h andrwildlife production and utilizégion: Provided,

That such use and operation shall be consistent with the purposes of

-

this ACt o".

« SEC. 9. The provisc in BectgonlB(c) of thu.Fishran& Wildlife Coordin-
ation Act (16 U.S.C, 663(c)) 1is amended to readraa'follogs: ""Provided, ‘
That the probable amount of lands or interests éherein to be acquired
aﬁd the estimated cost thereof, together with other-pertinent datn,

shall be set forth in any report submitted to Congress concerning authsr-

ization of such project, or, in the case of any project previouslv

i

authoriczed, be reported to Congress before any sums &are made available - .

- for such acquisition.X,

SEC. 10. Section 8 of the Fish and Wildlife Coordination Act
(16 U.5.C. 666(b)) ic amended to read as follows:
"“"SEC. 8. As used in this Act -

"{1) The terms 'wildlife' and 'wildlife resources' as used herein

include birds, firhes, marmals, and ril other taxa of wild animals end
all types of aquatic and land vegetation upon which wildlife {5 depend nt,
"{2) The term ‘consult' means to seek advice, to advice, to partici-

e,

pate actively in fhc planning and formulation of Fedcrai and feder:ll:
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licensed and assisted projects and alternatives, to evaluate proposcd
2 and completed projects and predict tﬁcir impacts on fish and wildlife,
3 and to present recommendations in the interest of conservation of these

& ryesources,". e -

5 SEC. 11. Section 9 of the Fisn and WilGiifc Coordination Act

6 (16 v.S.C. 666c) is amended to read as follows: .

7 ) YSEC. 9. (a) Any citizen may commence a civil action on hfa own

8- behalf - |

2 (1) against any persog, ;pciud{ng the United States and any

10 other géovernmental instrumentalit} or agency (to the extent permitted
11 by the eleventh amendment to the Constitution), whe is alleged to be
21, in violatio& of any provision of this Act, or‘anv reﬂglation. order
-+ . Qor permit {ssued purcuant to thg_au;hnr;ﬁg,;;oxidﬁing this Act, or
4= ""(2) against any Federal department of agency where there 1s . ‘
15:% -alleged‘a.faiiure by such.dep;rtment or agency to perform any act or=—-

16 2%  duty under this Act which 1s not discretiocnary with such depa?tﬁent L
17 .. or-agéncy;= T

"18 The district courts shall have jurisdicgion, without regard to the amount
19 in controversy or the citizenshipvof the parties, to'enforce.such pro-

-~ 20 wvision, requirement, or conditlion or to order such department or agency

21 to perform such act or duty, as the case may be.

22 - M"(b) Ko action rmav dbe commenced -
$23 %(1) Under subsection {a)fl) of this section prior to sixty
24 - days after the plaintiff has eiven notice of the alleged violatica

e

(1) to the anpropriate Secretary or Secretaries, (1) to_the "*-
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in which the nlleped violation occurfy, and (111) to ANy

. o .
alleged violator of the Act, rerulation, order or permit.

"(2) Undcr subsection (a)(2) of this scction prior to

laintiff has given noticc of the alleged

‘sixty days after the D

violation to the head of r4e department ar aveacy which 18

£ the Act, rerulation, order or

T X

EeFmit | . .

Notice under this Subsect4on ¢hall be given 1n such manner 48 the annTo=

priate ceeretarv_shall chsr*‘bP bv ve"u1af*on

"(c) The court, in issuing any "final order in any action brought

———— gt

pursuant to this section, may award ‘costs of 1itigation including

reagonable attorney and expert witness feﬂs, to any party other than a

Federal department or agency, wheneVer the court det rreines such sward

{5 sppropriate. - - - ‘ - IR

1t(d) Rothing *n this section shall restrict any right which any
person {or class of persons) way have.under AanY s;atute or common law to .. .
aeek enfofcement of any such provision, requirem;nt, or condition, oT
any other relief.V. '

sEc. 12. Section 3 of the Act of August 12, 1958 (72 Stat. 563),

{s hereby repealed. ' _..d-L -






