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December 4,2014

Scott E. Anderson
National Marine Fisheries Service
510 Desmond Drive SE,
Lacey, WA 98503
scott.anderson@noaa. gov 3 60-75 3 -5 828

Tim Romanski
U.S. Fish and Wildlife Service
Washington Fish and Wildlife Office
510 Desmond Drive SE,
Lacey, WA 98503
tim_romanski@fivs.gov 360-75 3 -5 823

Dear Mr. Anderson and Mr. Romanski:

We are writing to request a 90-day extension of the public comment period on the Draft
Environmental Impact Statement (DEIS) for Washington DNR's proposed Aquatic Lands
Habitat Conservation Plan (HCP), issued jointly by NMFS and USFW under both the National
Environmental Policy Act and the Washington State Environmental Policy Act.

Our company holds several use authorizations from DNR in connection with the company's sand
and gravel and other aggregate operations in the City of DuPont, Jefferson County and Clark
County along the Columbia River, and other locations in Washington State. Our DuPont facility
is the largest supplier of sand and gravel in the Puget Sound Region, and is consistently one of
the top producers in the nation. It is the closest producer to the region's major metro areas that
provides waterborne transportation. The DuPont facility has provided the materials needed for
transportation infrastructure, stormwater management and sewage treatment facilities,
contaminated sediment remediation, and is a key resource needed to provide the materials
needed to construct this infrastructure and achieve regional growth management goals.

Although the HCP is extremely broad in geographic scope, it is unclear how it will be applied to
existing uses and current leases, such as our current Aquatic Lands Lease (No. 20-013511) for
our DuPont operation. The HCP's provisions in this regard (pages 5-7 to 5-9) do not clearly
explain how the HCP will be applied to renewals of various types of leases (some of which
contain automatic lease renewal rights), or to improvements undertaken by lessees during the
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term of the lease. We have tried through written correspondence to obtain clarification from
DNR, but have not received a response.

In order to obtain this clarification, and then provide appropriate and well-informed technical
comments on the extensive range of new regulations and requirements contained in the HCP, and
in particular Chapter 5, CalPortland requests an extension from NMFS and USFW of the
comment period for the DEIS for an additional 90 days. We understand that other stakeholders
may be submitting extension requests as well, for some of the same reasons. The additional time
will ensure that all stakeholders have an opportunity to provide feedback and comments that will
assist the federal agencies and Washington DNR in producing a Final HCP that both protects
listed species and avoids unnecessary obstacles to continued use ofaquatic lands for a variety of
activities that benefit the public and our regional economy.

Thank you in advance for your consideration of this request. CalPortland looks forward to the
opportunity for future discussions as the agencies move forward with preparing a Final EIS and
Final HCP. Please do not hesitate to call me if you have any questions or need any further
information.

Permit Manager
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Jane S. Kiker
kikerlrlekwlaw.com

December 4,2014
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Tim Romanski
U.S.Fish and Wildlifc Service

510 Desllnond Drive SE,Suite 102

Laccy,WA 98503

RE: WDNR Aquatic Lands HCP DEIS; Preliminarlz Comments From Jensen Motorboat
Company and Spencer's Landing Marina

Dear Mr. Romanski:

This office represents Anchor DeWitt Jensen, the owner of Jensen Motorboat Company
on Portage Bay in Seattle, and Spencer's Landing Marina, on Shoal Bay, Lopez Island. Mr.
Jensen, a long-time aquatic lands lessee was only just this week made aware of the comment
period that purportedly expires today on the Draft EIS for the Aquatic Lands Habitat
Conservation Plan ("HCP").

We understand from other stakeholders and state officials that the public comment period
on the HCP DEIS was poorly publicized in this case. There is no question that the required
notice was defective in Mr. Jensen's case. In light of the largely ineffective notification of the
pending DEIS and other HCP background documents, these comments are necessarily
preliminary. We have reviewed comments submitted by several other marine businesses and
organizations. including Ballard Mill Properties. LI-C, Fremont Boat Company. Inc., anci the
Lake Union Association, and we concur in and incorporate those comments by reference here.
The proposed HCP contains overreaching provisions that would be financially devastating to the
marine community and its critical role in Washington State commerce and trade, and would
certainly have indirect, if not direct, significant adverse impacts on the environment. Mr. Jensen

ioins the many other responders in requesting a 90-day- extension of the comment period on the
DEIS and a broadly expanded outreach proqram in the interim to ensure meaninqful enqagement
by the many stakeholders that would be significantly and adversely affected by the proposed

Plan.

The HCP's apparent requirements for extensive retrofitting of marine facilities over

leased aquatic lands would significantly jeopardize the ability of many marine businesses to

continue operations, even where they have existed for decades in compliance with all applicable
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environmental and land use regulations. Certain "conservation measures" are proposed that
would apparently require lessees to implement physical improvements at their marine facilities,
including but not limited to increased grating on floats and the removal of certain structures,
without regard to how recently these facilities were constructed, or the complex and expensive
regulatory process a marine business was required to undergo to obtain approvals for said
facilities. This is because the proposed HCP implementation standards would require lessees to
implement several of these measures at the end of their current lease term, without regard to the
existing facilities/structures' useful life and/or a cost benefit analysis. Further, we understand the
Plan references new "work windows" related to operational aspects of any facilities under lease,
suggesting that certain marine businesses may even be required to halt general operations for
certain periods of time in the future. The economic burdens these requirements would place on
marine businesses are disproportionate to the HCP's stated goals and purported, unproven
benefits.

Overburdening the marine business community as proposed would also have probable
significant adverse impacts on the natural environment and species/habitat the HCP purports to
protect. The practical feasibility of any mitigation proposed must be duly considered. In the
worst case scenario, economic hardship would inevitably result in abandoned marine businesses
and a consequent decline in the level of shoreline stewardship that exists today while the number
of derelict facilities increased. In addition, the DEIS fails to adequately acknowledge and
address the environmental impacts and upheaval associated with the widespread, substantial
nearshore construction and demolition that would result from the HCP, in light of various
removal and replacement requirements.

As noted above, these comments are necessarily preliminary due to the inadequate
dissemination of notice of a review and comment period on the draft HCP and DEIS. Extension
of the comment period on this DEIS is therefore essential in order to comply with the purposes
and intents of NEPA itself.

Thank you for your consideration of the foregoing.

Sincerely,

EGLICK KIKER WHITED PLLC

Scott Anderson, NOAA Fisheries
Lalena Amiotte, WA DNR
Client
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PUGET SOUND SHIPBUILDER’S ASSOCIATION 
 
Al Rainsberger                     Kyle McCleary 
President                     Treasurer 
1151 Fairview Ave N.                     P.O. Box 13368 
Seattle, WA 98109                     Des Moines, WA 98198 
(206) 281-3842                     (206) 767-4880 
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Tim Romanski ‐ USFWS 
Washington Fish and Wildlife Office 510 
Desmond Drive SE, Suite 102 
Lacey, WA 98503‐1263 
 

SUBJECT:  COMMENTS ON WASHINGTON STATE DEPARTMENT OF NATURAL RESOURCES 
AQUATIC LAND HABITAT CONSERVATION PLAN 
 

Dear Mr. Romanski: 

On behalf of  the Puget Sound Shipbuilders Association  (PSSA),  I am submitting comments on 
the Washington  State  Department  of  Natural  Resources  (DNR)  Draft  Aquatic  Land  Habitat 
Conservation Plan (HCP).  

The proposed HCP has  significant  consequences  to marine businesses  including our  shipyard 
constituents. The intent of the HCP to protect aquatic species and improve shoreline conditions 
is currently being met by a range of others laws and regulations that our shipyard members are 
in full compliance with. These include updates to local shoreline ordinances, aquatic permitting 
requirements  under  the  Joint  Aquatic  Resource  Permit  Application  (JARPA)  process,  and 
pollution  prevention  regulations  including  National  Pollutant  Discharge  Elimination  System 
(NPDES)  regulations  regarding  discharges  to  the  environment.  Our members’  facilities  have 
been constructed and are maintained under  this  range of  laws, which are  implemented with 
the  intent of protecting aquatic species. Our point of view  is  that  the provisions of  the Draft 
HCP are redundant, confusing, and in disagreement, in many cases, with the existing laws that 
govern shoreline management. 

Although  PSSA  has  formally  requested  a  90‐day  extension  period  to  prepare more  detailed 
comments, and hopes this extension will be granted, PSSA is submitting abbreviated comments 
in  case  this  extension  is  not  formally  granted.  These  comments  are  not  intended  to  be 
exhaustive or detail all potential concerns with  the HCP, but  rather are  intended  to highlight 
key issues to our industry and the potential negative ramifications to our members’ businesses. 
As mentioned earlier, our members’ shipyards were constructed with  local, state, and federal 
approvals and authorization, and are currently regulated by multiple environmental and safety 
programs  such  as  the Washington  State  Department  of  Ecology’s  NPDES  program  and  the 



Occupational  Safety  and Health Administration  (OSHA),  as well  as  the Washington  Industrial 
Safety  and  Health  Act  (WISHA).  The  HCP  overlaps  current  regulations,  and,  in  some  cases, 
creates  contradictory  directives  to  other  environmental  and  safety  programs,  with  broadly 
written, subjective standards.  

Furthermore,  the  entire  HCP  is  predicated  on  a  causal  link  between  required management 
actions  developed  to  avoid  an  unlawful  “take”  under  the  Endangered  Species  Act  (ESA); 
however,  this  causal  link  is often entirely presumed  and not  justified, particularly on  a  local 
scale. Chapter 4 of  the Environmental  Impact Statement  (EIS), a companion document  to  the 
HCP, clearly states that the role of aggregate effects in aquatic ecosystems is not well studied, 
that ecosystem quality  is  influenced by a variety of factors, and that ecosystem value declines 
until the percentage of shoreline development reaches a threshold of 30 percent, after which 
no  further  ecosystem  quality  declines  are  observed.  In  light  of  this  threshold  and  the 
understanding  that many DNR  leased  lands  are  located within densely populated  and highly 
developed shorelines, it is unclear what benefit the provisions will have at improving ecosystem 
quality, even  if  implemented  to  the  fullest extent possible under  the Draft HCP.  In  this case, 
facility operators at state‐leased lands would be asked to commit substantial resources toward 
site  redevelopment  to  improve habitat quality,  and  the end  result of  these  actions may not 
have any effect in increasing ecosystem value. 

Additionally,  as  the DNR HCP  EIS  clearly  states, most  authorized  uses with  the  potential  to 
affect  the  environment  are  already  subject  to  review  and/or  permitting  under  one  or more 
local,  state,  and  federal  statutes  or  regulations.  For  instance,  in‐water  work  such  as  dock 
construction,  repair,  or  reconfiguration  requires  federal  permitting  under  the  Rivers  and 
Harbors  Act,  which  necessitates  consultation  with  the  U.S.  Fish  and  Wildlife  Service  and 
National Oceanic and Atmospheric Administration Fisheries West Coast Region  (the Services) 
under Section 7 of  the ESA, as does dredging and bulkhead  construction. Now  the DNR HCP 
introduces a much more broadly written, prescriptive, and ultimately subjective overlay on top 
of an existing, functional process to structures that were already subject to and constructed in 
accordance with ESA Section 7 consultation. Finally, the EIS  itself concludes that the proposed 
alternative  (Alternative 2,  the proposed action) under  the HCP  is not expected  to change  the 
listing status and critical habitat designations  for any of the species covered by the  incidental 
take authorization. As such, it has not been established that an incidental take authorization or 
an HCP is required or necessary for compliance with the ESA by lessees or the DNR.  

Of  significant  concern  to  the  PSSA  is  the  HCP’s  approach  to  overwater  structure  and  bank 
armoring mitigation, which appears  to be a new  restriction on  the use of  state‐owned  land. 
DNR can decide that a tenant must provide mitigation, and the type of mitigation,  in order to 
continue  to use a  structure  that already exists on  state‐owned  land. There  is no  information 
presented  on  how  DNR  will  determine  compensatory  mitigation  dollar  amounts,  nor  any 
estimates  on  what  lessees  can  expect  to  pay.  Finally,  compensatory  mitigation  for  hard 
armoring is already required under local, state, and federal rules. It is unclear whether multiple 
jurisdictions, including DNR, would require compensatory mitigation for the same project.  

It is difficult to meaningfully comment on an HCP that leaves so much for later determination. 
Nevertheless, we  have  compiled  high‐level  comments, which  have  been  organized  by  broad 
categories below.  



BANK ARMORING AND BULKHEADS 

The  HCP  disallows  new  bulkheads  or  hard  bank  armoring  except  under  extraordinary 
circumstances,  and  states  that existing bank  armoring must be  removed, or  replaced with  a 
softer  shoreline  protection  system,  or,  if  replacement  is  unduly  onerous,  lessees  may  be 
allowed  to  continue  using  hard  materials,  but  this  must  be  justified  and  compensatory 
mitigation  will  be  required.  Certain  exceptions  “for  public  safety”  will  be  allowed,  with 
exceptions based on  “specific  conditions,” but  the  specific  conditions  for exceptions  are not 
clearly outlined in the document. The timeframe for replacement that will be applicable to any 
given  site  is also unclear. For other  types of mitigation  strategies and  standards designed  to 
improve shoreline habitat quality (for other structures), replacement or reconfiguration of the 
site  feature to meet the new standards  is tied  to the  lifetime of the structure, with action to 
meet the new Draft HCP standards not typically being required until the end of the lifetime of 
the structure. For bulkheads and bank armoring, however, the wording in the Draft HCP seems 
to  allow  DNR  to  specify  an  earlier  timeframe  for  replacement  based  on  factors  that  are 
currently  unknown  and  that may  be  inconsistently  applied  to  lessees  across  the  state.  This 
makes planning  for bulkhead replacement or bank re‐armoring projects and projection of the 
resultant required capital expense extremely difficult. 

Though  authorizations  for  replacement  of  an  existing  bulkhead  or  armoring will  require  the 
lessee to commission or prepare an engineering report that clearly defines the continued need 
for  armoring,  ultimately,  the  Draft  HCP  assigns  DNR  the  ability  to  determine  the  “least 
damaging shoreline protection method, with associated replacement materials.” The Draft HCP 
does not provide any information regarding how DNR will perform this evaluation for any given 
site.  Lessees  should  be  able  to  provide  input  into  the  shoreline  protection  method  and 
replacement materials for existing structures, rather than being held to a determination made 
by DNR, which may not take into account site‐specific activities or operations that would affect 
the effectiveness or longevity of the bulkhead or armoring.  

This is particularly important given the Draft HCP’s requirement that replacement bulkhead or 
armoring using hard materials must occupy “the same or smaller footprint.” Given uncertainty 
surrounding  water  level  rise  and  storm  and  wave  action  intensity  due  to  global  warming, 
inclusion of this standard in the HCP may prevent lessees from installing structurally necessary 
bulkheads or armoring that will be capable of protecting existing facilities on the land adjacent 
to aquatic lands. 

Obviously,  shoreline  armoring  and  bulkheads were  constructed  and  exist  for  a  reason,  and 
many  nearshore  facilities will  continue  to  require  hard  armoring  and  bulkheads. Given  that, 
there  is no  information presented on how DNR will determine compensatory mitigation dollar 
amounts,  or  estimates  on what  lessees  can  expect  to  pay  if  site  constraints  necessitate  the 
continued use of hard bank armoring or bulkheads. Finally, given that the continued use of both 
requires  preparation  of  a  formal  engineering  report  and  review  and  approval  by  a  DNR 
engineer, and that there is no information provided on DNR’s time frame for providing review 
and concurrence; this may create a significant backlog in DNR’s ability to review and/or approve 
new leases.  



VEGETATIVE BUFFERS 

The Draft HCP requires vegetative buffers for activities covered by the plan (such as overwater 
structures, log booming, etc.). Vegetative buffers will protect any of four types of native aquatic 
vegetation  (i.e.,  saltwater  plants,  kelps,  complex  freshwater  algae,  and  rooted  freshwater 
plants),  if  they  are  present/existing.  In  particular,  “For  structures  associated with motorized 
watercraft:  To  avoid  dredging  and  scour  caused  by  propellers  on motorized watercraft,  the 
buffer  distance  between  the  outside  of  the  vessel  and  the  vegetation  is  8 meters  (25  feet) 
whenever there  is a vertical distance of 2 meters (7 feet) of water above the substrate at the 
lowest  low water.” The potential  impact of scour and dredging  is applied  to all water depths 
and to all potential substrates in the broadest possible way. This measure will be impossible to 
implement at many existing  facilities without making substantial  infrastructure modifications. 
Much of the existing infrastructure was designed and constructed to accommodate a range of 
factors such as use, navigation, and limitations of the upland property.  

Vegetative buffers  for new and  reconfigured outfalls will also now be  required, even  though 
outfalls are not an activity covered by the Draft HCP. Buffer distance will be the extent of the 
mixing zone, as defined  in the current NPDES permit;  if no permit exists, mixing zone analysis 
must be completed to determine the buffer distance. This, again,  is a duplicative requirement 
that  overlaps  with  other  regulatory  programs,  and  would  require  every  outfall  to  have  an 
associated mixing zone analyses, which is way beyond what the NPDES program requires. 

The Draft HCP also specifies that the “buffer between the building and aquatic vegetation must 
be equal  to or  greater  than  the  longest  shadow  cast by  the  structure  into  the water body.” 
Shadows are  transitory  in nature and during overcast weather  the  significance of  shadows  is 
severely diminished. Additionally, native vegetation such as tree cover on banks create natural 
shadowed  nearshore  areas  without  negatively  impacting  habitat  quality.  Thus,  proposed 
restrictions on the construction or expansion of nearshore buildings, which may cast periodic 
shadows over the nearshore environment, should not be imposed. 

GRATING REQUIREMENTS 

The Draft HCP has a requirement that piers and docks above the nearshore or littoral area must 
have  unobstructed  grating  over  100  percent  of  their  surface  area,  and  floats  must  have 
unobstructed  grating  over  at  least  50  percent  of  their  surface;  there  are  additional 
requirements pertaining to grating. 

Most waterfront industrial facilities use overwater structures to store materials and to manage 
stormwater runoff for controlling pollutants, which are typically covered by NPDES permits. In 
fact,  the  HCP  also  requires  that  applicants  and  lessees  assess  water  drainage  and  runoff 
patterns  and  develop  and  implement  a  plan  to  alter  or  treat  them,  as  necessary,  to  reduce 
direct inputs of contaminants and nutrients into state waters. The use of grating to allow light 
penetration, and  the need  for stormwater controls, are absolutely contradictory. Stormwater 
control is more appropriately regulated by the Washington State Department of Ecology under 
the Clean Water Act, not DNR. Given that hard surfaces acts as a barrier to materials entering 
the waters, complying with this requirement will actually greatly increase the risks of spills and 
releases to the environment. 



Furthermore,  this  is  a  cost  prohibitive  and  difficult‐to‐implement  measure  that  is  not 
adequately  captured  by  the  EIS’  economic  statement. Many  of  our members’  facilities  have 
piers equipped with utilities, sometimes even with earth fill, that are not conducive to grating.  

Finally,  to  adapt  piers  with  load  requirements  to  grated  areas  would  require  significant 
engineering  challenges  such  as  changes  to  structural  piling  spacing  and  overall  structural 
components, especially when combined with restrictions on treated material use.   

ARTIFICIAL LIGHTING 

Industrial waterfront facilities must follow OSHA and U.S. Coast Guard requirements for lighting 
for worker  safety, which  trumps  any HCP  requirement,  as  recognized  in  the HCP.  This  is  an 
example of a requirement that is in direct conflict with another requirement (the use of grating 
to allow light transmission). Because shipyards must provide artificial light for worker safety, in 
theory, when OSHA  lighting requirements are combined with HCP grating requirements, even 
more habitat would be exposed to artificial  light. No provisions are made with respect to the 
prioritization  schema  that  DNR  representative  will  use  to  resolve  these  conflicting  habitat 
protection  and  safety  goals, which may  cause  considerable  delays  in  the  lease  granting  or 
renewal process, and may result in unintended negative impacts to habitat. 

PILING AND TREATED WOOD 

Text  in  the Draft HCP  indicates  that  restrictions on  the use of  treated wood would be more 
strict than the requirements of other state and federal agencies, and would prohibit the use of 
all new treated wood and would only allow treated wood to be retained at an existing structure 
if fully encased to “preclude exposure to water and sediments and potential  leaching  into the 
aquatic environment.” This requirement would  impose a significant  financial burden on many 
facilities with treated wood present  in the subsurface environment, particularly  if wrapping or 
replacement is required prior to the end of the lifecycle of the treated wood currently in use at 
a facility, as was  implied by a DNR representative at one of the public hearing sessions. Many 
facilities have access constraints associated with the areas where treated wood is in use, which 
increases  the cost of wrapping or  replacement and makes conducting  such activities without 
altering  the  structural  integrity of  the  supported  structure difficult.  Further,  some data exist 
that  suggests  that  leaching  from  certain  types  of  treated  wood  is  actually  minimal,  even 
without the presence of a protective casing: the Best Management Practices (BMPs) from the 
American Wood Protection Association  indicate that  intense pressure and kiln drying create a 
product with minimal leaching after a matter of weeks, and near zero leaching when the wood 
is not fully submerged for the remainder of its life.  

Further,  removal of pilings may disturb  sediments;  in  some  areas with  treated pilings,  these 
pilings have been  in place  for many years and any continued  leaching  is  likely  to be minimal. 
However,  sediment  contaminated  as  a  result of  historical  operations may  be  present  in  the 
vicinity  of  the  pilings. Disturbing  the  sediments  to wrap  or  remove  pilings may  prove more 
detrimental to habitat quality than leaving the pilings in place unwrapped.  



TRANSLUCENT ROOFING 

The  Draft  HCP  includes  provisions  to  increase  the  presence  of  translucent  or  transparent 
horizontal  surfaces  for  roofs  of  buildings  over  the  nearshore  environment.  The  Draft  HCP 
stipulates  that  for  existing  overwater  structures,  the  authorizing  document  “will  define  a 
schedule for removal or renovation to maximize  light transmission, as well as the appropriate 
construction materials and transmission levels.” It is unclear what this requirement will be, but 
if  light transmission  levels are similar to those specified  in the Draft HCP for covered moorage 
and boathouses (i.e., coverage of “50 percent of the roof surface and 100 percent of horizontal 
surfaces” with materials  “that are  rated by  the manufacturer as having 85 percent or better 
light  transmittance”  and without  “side walls or barrier  curtains”)  this  requirement will  incur 
significant expense  to  the  facility operator  in engineering and design costs.  It  is unlikely  that 
glass materials will be suitable in all cases, and, as such, it is likely that translucent plastics may 
be  used.  Plastics  contain  plasticizers,  often  including  phthalates,  which  can  leach  to  the 
nearshore environment and have negative effects on water quality. Therefore, it is unlikely that 
this provision will be  implementable and beneficial to the nearshore environment  in all cases, 
nor is it clear what options will be available to a facility if the structural engineer cannot design 
a  structure  that will meet  the  requirements  specified  by  the  HCP  in  a manner  that  is  cost 
effective and will accommodate operations specific to the facility. 

NEARSHORE BUILDING MATERIALS 

The Draft HCP  includes  a provision  that  stipulates:  to  “avoid  leaching harmful materials  into 
receiving waters,  building  exteriors  should  not  include  the  use  of  zinc  or  copper  unless  the 
stormwater  is  filtered  through a pre‐treatment  facility before  it  leaves  the  site.” Copper and 
zinc are found in road runoff and compose a significant portion of particles deposited onto the 
ground and surface of waters via air deposition. It is unclear what, if any, beneficial effect this 
standard would  have  on  the  nearshore  environment.  As  copper  and  zinc  concentrations  in 
stormwater are already  regulated  via  the use of BMPs and adaptive management  responses 
under the NPDES permitting program, imposing this additional requirement would require the 
owners of nearshore buildings to incur major expenses for no additional benefit.  

Further,  this provision would  impose  restrictions on  the use of materials containing either of 
two metals without consideration of the toxicity of the materials that may replace them. Prior 
experience  has  shown  that  in many  cases,  harmful  substances  with  known  properties  are 
replaced with  other  substances with  unknown  properties, which  in  some  cases  prove  to  be 
more  toxic  than  the original  compound. The  inclusion of  this provision  in  the  final HCP may 
have similar unintended consequences.  

REQUIREMENT TO MINIMIZE DREDGING 

The Draft HCP allows for dredging (to remove contamination, when required for navigation, for 
flood  control,  etc.),  but  stipulates  that  covered  activities must  be  designed  to minimize  the 
need for dredging through the following provisions: “…the need for dredging must be avoided 
through  the  use  of  naturally  deep water”  (i.e.,  “by  extending  piers  and  docks  into  naturally 
deep water”) or by “locating facility openings  in a manner that promotes flushing…to prevent 
water stagnation and to prevent or reduce the need for dredging.”  



Many existing  facilities were constructed  in areas  that have been heavily altered  for nearly a 
century  to  accommodate  navigation  and  deep  water  vessels.  These  facilities  may  rely  on 
dredging to provide access; relocating facility openings  is entirely unrealistic, and extension of 
piers and docks  into naturally deep water will often be  infeasible given  the existing  layout of 
the uplands portion of the facility. 

The Draft HCP stipulates that “grounding of boats, prop scour, and the need for dredging must 
be avoided through  the use of naturally deep water” and also  that dredging  is allowed when 
“required  for navigation.”  It  is unclear whether dredging  to allow  for modification of existing 
facilities  to  accommodate  larger  vessels  within  the  footprint  of  the  existing  facility  will  be 
allowed.  The  ability  to  reconfigure  existing  facilities  to  accommodate  larger  structures  is 
particularly  important as  increasing globalization requires growth  in the size of many types of 
ship. Presumably, expansion of existing  facilities  to  accommodate  larger  ships has  less of  an 
impact on habitat  than development of new, non‐state‐owned aquatic  lands;  it  is,  therefore, 
difficult  to  quantify  whether  dredging  will  negatively  impact  habitat  availability  or  quality, 
particularly at facilities with poor initial habitat quality. The final HCP should be written to allow 
for more flexibility  in when dredging will be allowed, particularly for areas where historical or 
existing site uses create a need for ongoing dredging. 

INCONSISTENT APPLICATION OF HCP STANDARDS 

The provision in Section 5.2 restricting the application of the provisions of the Draft HCP to all 
state‐owned aquatic lands “except in areas managed under port management agreements” and 
“transportation  projects managed  by  the Washington  State  Department  of  Transportation” 
raises significant equity  issues. Shipbuilding, shipping, and  ferry transportation activities, both 
public and private, require access to navigable waters, and have similar types of structures and 
similar  activities  conducted  across  facilities,  and  thus  could  reasonably  be  expected  to  have 
similar impacts on the nearshore ecosystem regardless of whether the facility is located on land 
covered under a port management agreement, or managed as part of  the Washington State 
Department of Transportation  ferry system. The Draft HCP does not provide a  justification or 
rationale behind excluding these two types of state‐owned aquatic lands from the provisions of 
the Draft HCP – it is blatantly unfair. Requiring small, independently owned facilities who lease 
publicly owned land to comply with the provisions of the Draft HCP seems likely to cause these 
companies to be driven out of business or to a new location that is not on state‐owned land as 
a result of the costs that will be associated with lease renewal. If DNR is not able to find a new 
tenant for this land, it is unclear what will be done: will taxpayers bear the burden of the costs 
associated with  infrastructure removal and renovation to the standards  in the Draft HCP? Will 
the land be left in its current state, thus providing no benefit to nearshore habitat? Further, if a 
company  moves  their  operations  to  privately  owned  land  that  has  previously  not  been 
developed, the net result could be habitat  loss, rather than  incremental habitat  improvement 
through a series of habitat‐improving actions over subsequent lease terms. 

CONCLUSIONS 

As  proposed,  the Draft HCP  contains  requirements  that  have  extremely  significant  negative 
impacts to the Washington State economy and to maritime businesses. In general, we are very 
concerned with  the  scope  and  reach  of  the  proposed HCP when  applied  to  operations  and 



overwater  infrastructure  at  existing  water‐dependent  industrial  facilities.  Most  of  these 
facilities, were constructed with local, state, and federal approvals, and with significant private 
and  public  investment.  If  even  partially  implemented,  the  standards  and  programmatic 
measures outlined  in the HCP would threaten the on‐going viability of established operations 
and infrastructure, and in some cases could lead to closure of facilities.    

Ultimately, PSSA hopes  to participate  in a constructive dialog with DNR concerning  the Draft 
HCP  content,  with  the  hopes  of  generating  an  implementable  final  HCP  that  will  result  in 
improvements  to  nearshore  habitat  quality,  but  not  at  the  expense  of  the  viability  of 
Washington’s shipbuilding industry.  

 
 
 
Thank you for your time. 
 
Sincerely,  
 
 
Will Yates 
Vice President 
Puget Sound Shipbuilders Association 
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Subject: Schnitzer Steel Industries, Inc. Request for Review Extension on the WDNR Aquatic
Lands HCP DEIS

Dear Mr. Romanski:

Schnitzer Steel Industries, Inc. ("Schnitzer") is submitting this request for a review
extension on the above- referenced Draft Aquatic Lands Habitat Conservation Plan
(HCP) dated August 2014. In its comments below, Schnitzer presents a few specific
issues of concern regarding the current draft HCP and formally requests that the review
period be extended for 60 days.

Schnitzer is the leading metals recycler in Washington State. Schnitzer is currently
engaged in recycling operations at eight Washington facilities, two of which are located
on waterways with port facilities. Schnitzer's Washington operations recycle hundreds of
thousands of tons of scrap metal each year. Schnitzer's recycling activities provide
significant benefits to the citizens of Washington as scrap metal is diverted from being
disposed in landfills or illegal dump sites, and is recycled for beneficial use in making
new products. Scrap metal recycling provides additional environmental benefits due to
substantially reduced raw material and energy requirements when compared to producing
steel products from iron ore. Schnitzer's scrap metal recycling activities reduce waste
disposal, raw material mining, and greenhouse gas emissions associated with both mining
and steel production processes. Schnitzer is concemed about the several items in the
HCP, including the operating conservation program. Without additional revision and
clarification, these requirements could impede our ability to provide basic metal recycling
activities and diminish our ability to reduce raw material use.

The comments below are based on our initial review of the Draft HCP, which has
necessarily been preliminary given the limited time the HCP has been available. We feel
that sufficient time has not been allotted to allow for a critical review of this important
document. Schnitzer's concerns are shared by many other Washington businesses,
including several colleagues within the metals recycling industry.

DNR has stated that it developed the draft HCP to ensure that their objectives are met
without risk of violating the Endangered Species Act (ESA) or resulting in an unlawful
take of threatened and endangered species. The Draft HCP contains proposed



conservation measures and standards related to the operation of marinas, shipyards, ports,
and marine terminals on lands leased from the State of Washington. The HCP lists three
goals: 1) avoid or minimize effbcts on listed species and their habitats,2) identify and
protect habitats that are important to listed species, and 3) improve and restore habitat
quality to compensate fbr unavoidable effects of listed activities. The objectives
associated with each goal would be met through the operating conseruation program,
which has four components: l) conservation measures,2) standards,3) programmatic
measures, and 4) management practices. Under the currently proposed draft of the HCP,
DNR would greatly increase the requirements for project proponents to restore and
improve the overall quality of habitat that supports covered species on state-owned
aquatic lands. This authority would apply to all new and existing activities and would
include explicit requirements, conditions, and timelines for implementation (e.g., surveys,
biological evaluations, and permit applications). For existing activities, DNR would
require a project to meet compliance standards defined in the HCP prior to granting
reauthorization. This proposed HCP requirement far exceeds the current authorities of
the National Marine Fisheries Service and the U.S. Fish and Wildlife Service for habitat
restoration under the ESA due to its application to existing structures and activities.
Potential issues with the operating conservation program include:

o Conservation Measures: Activity specific conservation measures and
practices to avoid and minimize direct and indirect effects on the species and
habitats covered under the HCP - Under the HCP portions of some piers and
elevated docks that are above the nearshore or littoral area must have
unobstructed grating over 100% of their surface area. This is especially
problematic for our port facility in Tacoma because it's contrary to the
requirements of our NPDES permit that requires all stormwater to be managed on
site and treated prior to discharge. The impacts and interactions between the HCP
and other existing regulatory requirements have not been fully considered and
must be evaluated further.

o Standards: Standards, which apply to all uses of state-owned aquatic lands,
to compensate for unavoidable impacts from authorized uses

Artificial night lighting on and from overwater structures must be
minimized by focusing on dock surface. This is not possible for ship
loading and or other permitted night time operations and conflicts with the
above requirement for grating to allow ambient light to reach the water
surface during daylight hours. This night lighting standard creates a
potentially serious risk to the safety of workers performing such night time
operations.

Bank Armoring - New bulkheads or hard bank armoring are not allowed
on state owned aquatic lands except under extraordinary circumstances.
Existing bank armoring must be removed or replaced with softer materials
unless approved by DNR. Compensatory mitigation will be required if
continued use of bank armoring is authorized. Our Tacoma facility is an
active port. Maintaining the integrity of the bulkheads is critical to the
operation of the site and the safety of workers. Removal of the existing
bulkhead or unmerited mitigation measures could severely affect the
viability of the business at its current location.



o Management Standards - Agency business management practices that
contribute to meeting the goals and objectives of the HCP - This element is
not well defined in the HCP and it is not possible to determine if and how it
would affect our facilities.

In addition, there is language in the HCP that states that DNR will conduct inspections of
facilities to determine if compliance is achieved. However, the frequency of the
inspections is not stated, the process by which the facility is evaluated is not clearly
identified, and the consequences range from "appropriate remedies" to "legal action."
However there are no guidelines or boundaries outlining compliance requirements or the
range of non-compliance consequences. The magnitude and scope of potential mitigation
requirements for existing structures and future facility alterations is also not appropriately
defined in the draft HCP.

Thank you for the opportunity to provide comments on the subject draft HCP and for
considering our request for extension. Schnitzer strongly supports environmental
protection; however, given the broad scope and potential significant impacts of the HCP,
we believe that insufficient time has been provided for review and comments, and there
are too many unanswered questions regarding implementation and application of the draft
HCP. A review extension for 60 days is thereby requested to allow us and other valued
stakeholders to carefully review this important document and work with DNR to provide
useful and significant comments in order to create a document that is consistent with
other applicable regulations, and ensures that the people of Washington benefit from the
use of aquatic lands while also ensuring environmental protection of the state's aquatic
resources.

If you have any questions or concerns, please do not hesitate to contact me at (253) 404-
6686.

Sincerely,
Schnitzer Steel Industries, Inc.

Bryan Graham, R.G., L.Hg.
Environmental Manager

cc: Scott Anderson, NOAA Fisheries
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