COMPATIBILITY DETERMINATION

Use:  Commercial Photography, Videography, Filming, and Audio Recording

Refuge Name:  Theodore Roosevelt National Wildlife Refuge Complex 

Counties:  Washington, Leflore, Holmes, Humphreys, Yazoo Counties, Mississippi

Establishing and Acquisition Authority:  

[bookmark: _Hlk479225222]Theodore Roosevelt National Wildlife Refuge Complex – 2004
Yazoo National Wildlife Refuge – 1936
Panther Swamp National Wildlife Refuge – 1977
Morgan Brake National Wildlife Refuge – 1980
Mathews Brake National Wildlife Refuge – 1980
Hillside National Wildlife Refuge – 1975
Holt Collier National Wildlife Refuge – 2004
Theodore Roosevelt National Wildlife Refuge –2004

Establishing and Acquisition Authority:  

Theodore Roosevelt National Wildlife Refuge Complex - Theodore Roosevelt National Wildlife Refuge Act (Section 145 of PL 108-199 - the Consolidated Appropriations Act of 2004.

[bookmark: _Hlk479579915][bookmark: _Hlk479581384]Yazoo National Wildlife Refuge – Migratory Bird Conservation Act (16 U.S.C. 715d), Migratory Bird Treaty Act (16 U.S.C. 703-712).
  
Panther Swamp National Wildlife Refuge –  Migratory Bird Conservation Act (16 U.S.C. 715d), Refuge Recreation Act (16 U.S.C. 460k-460k-4).

Morgan Brake National Wildlife Refuge –  Migratory Bird Conservation Act (16 U.S.C. 715d), Fish and Wildlife Conservation Act (16 U.S.C. 661-667e).

Mathews Brake National Wildlife Refuge –  Migratory Bird Conservation Act (16 U.S.C. 715d).

[bookmark: _Hlk479580360]Hillside National Wildlife Refuge –  Fish and Wildlife Coordination Act (16 U.S.C. 661-667e). 
 
Holt Collier National Wildlife Refuge –  Theodore Roosevelt National Wildlife Refuge Act (Section 145 of PL 108-199 - the Consolidated Appropriations Act of 2004).

Theodore Roosevelt National Wildlife Refuge – Theodore Roosevelt National Wildlife Refuge Act (Section 145 of PL 108-199 - the Consolidated Appropriations Act of 2004).  

Refuge Purposes: 

“. . . for the protection of migratory birds . . . or any part, nest, or egg of any such bird." 16 U.S.C. 703 (Migratory Bird Treaty Act).

“... for use as an inviolate sanctuary, or for any other management purpose, for migratory birds.” 16 U.S.C. § 715d (Migratory Bird Conservation Act).

“... suitable for— (1) incidental fish and wildlife-oriented recreational development, (2) the protection of natural resources, (3) the conservation of endangered species or threatened species ...” 16 U.S.C. § 460k-1 “. . .  the Secretary ... may accept and use ... real ... property. Such acceptance may be accomplished under the terms and conditions of restrictive covenants imposed by donors ...” 16 U.S.C. § 460k-2 (Refuge Recreation Act (16 U.S.C. § 460k-460k-4), as amended).

“... for the development, advancement, management, conservation, and protection of fish and wildlife resources ..  ” 16 U.S.C. § 742f(a)(4)  “... for the benefit of the United States Fish and Wildlife Service, in performing its activities and services. Such acceptance may be subject to the terms of any restrictive or affirmative covenant, or condition of servitude ...” 16 U.S.C. § 742f (b) (1) (Fish and Wildlife Act of 1956).

“Although the Complex has an overriding purpose of providing for the habitat needs of migratory birds, with an emphasis on waterfowl, each refuge within the Complex has a unique purpose and establishing legislation” (Theodore Roosevelt National Wildlife Refuge Complex CCP, dated Feb. 10, 2006).

National Wildlife Refuge System Mission: 

"The mission of the National Wildlife Refuge System is to administer a national network of lands and waters for the conservation, management, and where appropriate, restoration of the fish, wildlife, and plant resources and their habitats within the United States for the benefit of present and future generations of Americans" (National Wildlife Refuge System Administration Act of 1966, as amended) [16 U.S.C. §668dd 668ee].

Description of Use:

What is the use?

The use is commercial photography, videography, filming and audio recording (collectively referred to as "recording") on Theodore Roosevelt National Wildlife Refuge Complex (Complex). This category applies to any photography, filming, or videography activity that results in images that are intended for sale or where the person is otherwise paid for the work by salary, contract, or other means. These activities are varied in their scopes and impacts, ranging from a single individual in a single vehicle to numerous people and associated support vehicles (e.g., trucks with aerials). The definition of commercial photography in Public Law 106·206 (16 U.S.C. 4601.6d) is as follows: “ ... commercial filming means the film, electronic, magnetic, and digital or other recording of a moving image by a person, business or other entity for a market audience with the intent of generating income.”  Examples include, but are not limited to feature film, video, television broadcast, documentary, or similar projects. Commercial filming may include the advertisement of a product or service and/or the use of actors, models, sets, or props. Commercial recording is often difficult to distinguish from similar, noncommercial, recreational activities. While recreational photography is a priority public use under the National Wildlife Refuge System Improvement Act, commercial photography, filming and videography activities are not.

Where would the use be conducted?

Each request for this use will be considered, and if appropriate, will result in a special use permit (SUP) being issued by the Refuge Manager. Each request must be presented in writing with details of who, what, where, when, why and how the commercial operation will be conducted. Each request will be evaluated on its own merit. The Refuge Manager will use sound professional judgment ensuring that the request will have no considerable negative impacts; to wildlife, habitat and priority public uses; will not violate refuge regulations; and that it will contribute to the achievement of the refuge purpose or the Refuge System mission.

Special needs will be considered on a case-by-case basis and are subject to the Refuge Manager's approval and may include additional negotiated components to ensure compatibility (if appropriate).

A special use permit (SUP) would be required to conduct commercial recording and any approved special use permit will outline the framework in which the use can be conducted, and refuge staff will ensure compliance with the permit.   

Recording could occur anywhere on the Complex unless otherwise specified. Areas may be restricted seasonally to avoid impacts to sensitive wildlife, closed areas, no hunting zones, sanctuaries or other specially designated areas where human disturbance through recording could be detrimental. The Refuge Manager will review each request location to determine if it is acceptable.

When would this use be conducted?

Each request for this use will be considered, and if appropriate, on a case by case basis. Each request is unique and will have to be evaluated based on impacts to wildlife, habitat and priority public uses. Commercial recording may be limited to certain times of the year to avoid disturbance to nesting and/or breeding wildlife, during other biologically sensitive processes, and to reduce conflict with priority public and management activities.

How would this use be conducted?

Commercial recording activities vary depending upon the objectives of the recording. Special use permit conditions and associated monitoring of permitted activities would be designed to minimize wildlife and habitat impacts of this use. Each request for a permit will be evaluated for impacts to wildlife, habitats, priority public uses, and public safety. Stipulations will be added to the SUP to minimize anticipated impacts that must be adhered to for the permit to remain valid.

For proposed commercial filming where the environmental educational/awareness values are not clear, the use would be deemed inappropriate and would therefore not be further considered or evaluated for compatibility. For example, if filming could more appropriately be conducted on non-refuge lands and no educational/environmental component is offered as part of the request, the use would be considered not appropriate or compatible and the permit request will be denied. 

Filming efforts may take one day to multiple days and may involve multiple periods throughout the year as stated in the special use stipulations that are approved for each request. Two types of commercial filming may occur including requests where a film crew accompanies refuge staff or cooperators on projects or where a film crew has a specific project that has been reviewed as appropriate by refuge staff and the filming will occur in open public use areas of the refuge with limited supervision.

The refuge staff anticipates that an increase in commercial photography and filming will occur in the area over the next few years as the Complex gains visibility and areas of natural habitat in the surrounding areas decrease. If the number of requests expands dramatically, this use and its stipulations to ensure compatibility may need to be re-evaluated prior to the mandatory re­evaluation date.

Why is this use being proposed?

Requests are made by commercial recorders to access the Complex for wildlife, wildlife sounds, and the natural environment of the Complex. The photographs and video footage captured on the Complex will help increase the understanding of the native flora and fauna within the Complex. Commercial photography could contribute to the priority public uses of the Complex and the public's understanding of America's wildlife, wildlife conservation, and the U.S. Fish and Wildlife Service role in managing and protecting natural resources. 
 
Availability of Resources:

Resources involved in the administration and management of the use: 
Permitting this use is within the resources available to administer the Complex's visitor services program. Additional staff costs are incurred to review each request, analyze affected habitats and wildlife, coordinate with the outside entity, and process a permit if necessary. Compliance with the terms of the permit is within the regular duties of the Refuge's Manager and law enforcement officers.  Additionally, costs may be assumed by the requestor as appropriate given the level of oversight needed. 

Special equipment, facilities, or improvements necessary to support the use: No special equipment, facilities, or improvements are necessary to support the uses.

Maintenance costs: Maintenance costs are expected to be negligible from these uses on the Refuge.  There are no expected increased costs to maintaining refuge infrastructure outside normal use of trails, boardwalks, and other public use areas.

Monitoring costs:  Minimal costs are associated with these uses to monitor consequences of access to the refuges.  Plants and wildlife will be monitored to determine any impacts as a result of use.

Offsetting revenues: The Service requires the permittee to offset any cost incurred by the Complex. This will be determined on a case-by-case basis. The offsetting cost should always be equal to the Complex incurred cost and would come to the Complex in the form of fees paid by the commercial media permittee. These fees should at least equal our cost to administer the use, including any costs associated with facilities, equipment, supplies, and services.

Anticipated Impacts of the Use:

Any public use activity has the potential for impacts; however, the focus is to minimize any potential impacts to within acceptable limits. Each request for a permit will be evaluated for impacts to wildlife, habitats and priority public uses. Stipulations will be added to the SUP to minimize anticipated impacts.

Commercial recording can negatively impact wildlife by altering wildlife behavior, reproduction, distribution, and habitat (Purdy et al. 1987, Knight and Cole 1995). Of wildlife observation activities, photographers tend to have the largest disturbance impacts (Klein 1993, Morton 1995, Dobb 1998).  While wildlife observers frequently stop to view species, wildlife photographers are more likely to approach wildlife (Klein 1993). Even a slow approach by photographers tends to have behavioral consequences to wildlife species (Klein 1993). Other impacts include the potential for photographers to remain close to wildlife for extended periods of time in an attempt to habituate the wildlife subject to their presence (Dobb 1998) and the tendency of casual photographers, with low-power lenses, to get much closer to their subjects than other activities would require (Morton 1995), including wandering off trails.  This usually results in increased disturbance to wildlife and habitat, including trampling of plants.  Klein (1993) recommended
refuges provide observation and photography blinds to reduce disturbance to wildlife when approached by visitors.  Potential impacts from this use include purposeful or inadvertent disturbance to wildlife.  Requests to conduct large scale commercial activities could also interfere with priority public uses and may be deemed incompatible by the Refuge Manager.

Special use permit conditions and associated monitoring of permitted activities would be designed to minimize wildlife and habitat impacts of this use.

Public Review and Comment: 

A Notice of Availability for Comment on the Draft Commercial Filming Compatibility Determination will be posted at the Complex headquarters at 12595 MS Hwy. 149, Yazoo City, MS 39194 for public review and comment for a period of 14 days.  Copies of the Draft CD are available to the public at those locations as well.  A copy of the Notice and Draft CD will also be posted on the Complex’s website and Facebook page. 



Refuge Determination:

	

	
Use is Not Compatible

	
X
	
Use is Compatible with Following Stipulations



NEPA Compliance for Refuge Use Description:
	

	
Categorical Exclusion without Environmental Action Statement

	
X
	
Categorical Exclusion and Environmental Action Statement

	

	
Environmental Assessment and Finding of No Significant Impact

	

	
Environmental Impact Statement and Record of Decision



This compatibility determination can be categorically excluded from further NEPA analysis under 40 CFR §1508.4, 516 DM 8.5(A)(1), 516 DM 8.5(B)(7), 516 DM 8.5(B)(9), and 516 DM 8.5(C)(5).  Further, the actions do not trigger an extraordinary circumstance as outlined under 43 CFR §46.215.  The commercial recording use is consistent with the 2006 Comprehensive Conservation Plan and associated Environmental Assessment (USFWS 2005) and Finding of No Significant Impact (USFWS 2006) for Theodore Roosevelt NWR Complex.  Environmental conditions and commercial recording have not changed substantially since that analysis. This compatibility determination updates and replaces the 2006 compatibility determination for commercial recording.

Stipulations Necessary to Ensure Compatibility:

The Refuge Manager has administrative oversight of all commercial recording activities and ensures that this use can be regulated and monitored through SUPs. All requests for commercial recording SUPs will first require submittal of a detailed proposal for review and approval/denial by the Refuge Manager. Requests will only be considered if they demonstrate a means to enhance education, appreciation, and/or understanding of a national wildlife refuge.  Each request must comply with the following stipulations to ensure compatibility with the Refuge System and Complex goals and objectives to minimize or exclude adverse impacts as described above.  The activity will be subject to the following stipulations and additional stipulations can and will be identified for each individual request in the special use permit. The Refuge Manager will modify or eliminate any use that results in unacceptable impacts.

· Only commercial photography/filming that supports conservation, refuge purposes, the Refuge System mission or educational and interpretation purposes will be permitted. Requests that do not directly support these will be considered on a case by case basis to see if a secondary component can be considered to ensure compatibility and appropriateness.
· Any permittee or other non-Service unescorted personnel acting under a Special Use Permit accessing any refuge within the Complex must notify the appropriate refuge personnel and give at least a 2 weeks advance notice prior to access for filming/photography. In most cases, the photographer's access is limited to the same areas in which the general public is allowed to go, but this will be evaluated on a case by case basis. 
· Filming/photography activities approved in areas of the refuge closed to the public will require refuge staff to be present as an escort. The permittee acknowledges and agrees that this Special Use Permit does not give the permittee or its designees exclusive use or access to any site, facility, or wildlife.
· Permittee will limit the crew size to the smallest number possible and necessary for filming.
· Permittee shall provide a detailed description of filming/photography plans, including site specific location, support equipment, number of persons involved, client name, description of the project theme and key messages, and other details that would allow for evaluation of the project. The special use permit application will detail who, what, where, when, why and how the commercial operation will be conducted.
· Permittee will not clear, trim, cut, or disturb vegetation nor erect any facilities or structures, whether temporary or permanent, without written approval of the Complex Manager
· Firearms, weapons, alcohol, controlled substances or fires associated with        filming or photography is prohibited.
· Permittee is responsible for acquiring and/or renewing any necessary state and federal permits prior to beginning or continuing the project.
· Disturbing, injuring, destroying or collecting or attempting to disturb, injure, destroy or collect any plant or animal is prohibited without specific written permission from the Service.
· Priority consideration is extended to producers of wildlife and natural resource related audio or visual materials. Producer's credentials will be verified by the appropriate refuge personnel.
· Production activities will be conducted so as to minimize impact or interference with refuge visitors, wildlife, or natural/cultural resources within the refuge.
· Permittee is required to adhere to all refuge rules and regulations.
· Commercial recording would be managed under SUPs stipulating dates, times, and general locations that can be photographed. In most cases, the permittee's access is limited to the same areas in which the general public is allowed to go, but this can be evaluated on a case by case basis.
· Typical conditions for commercial recording SUPs are listed as follows:
· Permittees are required to keep a copy of the SUP on site at all times while working on the Complex.
· Photos and footage would have to be approved by the Refuge within 180 days of development of the product(s).
· Photos and footage would have to give proper credit to the Complex and the Service: "Filmed on location at (specify name and location of which refuge within the Complex) courtesy of the U.S. Fish & Wildlife Service".
· Permittees and their designees are subject to all applicable Federal, State, and local regulations and will ensure compliance with these regulations.
· The Service is not responsible for any mishaps or injuries that may occur during filming and associated activities. The permittee acknowledges and agrees to provide appropriate safety equipment and caution all people participating in the commercial recording activities about the hazards likely to be encountered on lands and waters managed by the Complex.
· The permittee shall save, hold harmless, defend and indemnify the United States of America, its agents, and employees for losses, damages, or judgments and expenses due to fire or other peril, bodily injury, death, or property damage, or claims for bodily injury, death, or property damage of any nature whatsoever, and by whomsoever made, arising out of the activities of the permittee, its employees, subcontractors, or agents under the SUP.
· The permittee shall purchase at a minimum the types and amounts of insurance coverage as stated herein and agrees to comply with any revised insurance limits that the Refuge Manager may require during the term of the SUP.
· Upon request of the Refuge Manager, the permittee shall provide a Statement of Insurance and Certificate of Insurance.
· The Service will not be responsible for any omissions or inadequacies of insurance coverages and amounts if such prove to be inadequate or otherwise insufficient for any reason whatsoever. 
· The permittee shall provide comprehensive general liability insurance against claims occasioned by actions or omissions of the permittee or its designees in carrying out activities and operation authorized hereunder. Such insurance shall be in the amount commensurate with the degree of risk and the scope and size of such activities authorized herein, but in any event, the limits of liability shall not be less than ($300,000) per occurrence covering both bodily injury and property damage. If claims reduce available insurance below the required per occurrence limits, the permittee shall obtain additional insurance to restore the required limits. An umbrella or excess liability policy, in addition to a comprehensive general liability policy, may be used to achieve the required limits.
· All liability policies shall specify that the insurance company shall have no right of subrogation against the United States of America or shall provide that the United States of America is named an additional insured.
· The permittee agrees that the Service does not take any responsibility or liability for the security, loss, damage, or otherwise of any vehicle, machinery, equipment, or other goods or property owned by, or under the control of, the permittee.
· Permittee will remove all equipment and completely clear and clean each location of any materials brought to the site upon leaving each day. There is no overnight usage. Permittee will not erect any facilities or structures, whether temporary or permanent, without written approval from the Complex Manager. Permittee will not clear, trim, cut or disturb vegetation, light any fires, or dig any holes.
· Photographer or film maker will provide one free copy of all material generated on the refuge to the Refuge Manager.
· Permittee must furnish a bond or deposit made in cash or by certified check, in an amount to be set by the Refuge Manger to ensure full compliance with all of the conditions prescribed in the SUP.
· The location fee schedule for still photography conducted according to a permit issued under 43 CFR part 5 will apply to audio recording permits issued under this part.  We will collect and retain cost recovery charges associated with processing permit requests and monitoring the permitted activities.
· At no time will the permittee or designees enter any closed area without prior agreements and approval from the Refuge Manager.
· The permittee and/or designees cannot impede or prohibit visitor use within the Complex during commercial recording activities.
· The Refuge Manager may limit or eliminate artificial lighting, including the type, size, power, and use of all artificial lighting and artificial sound producing devices.
· Failure to comply with all the SUP conditions may result in the suspension or cancellation of the SUP, including the possible loss of future SUP privileges at the discretion of the Refuge Manager.  Permits may be modified at any time by the Refuge Manager.

 	
Justification:

Under certain circumstances, commercial recording can support priority public uses of Complex, including environmental education and interpretation, as well as wildlife observation. Commercial recording can help the Complex and the NWRS increase awareness, understanding, and support for the Refuge and its management, natural resources, the NWRS, and the Service. Further, commercial recording can help promote ethical outdoor behavior, helping to minimize wildlife and habitat impacts on the Complex and elsewhere. Conditions imposed in required SUPs will help ensure that these activities minimize impacts. Approved commercial recording would not conflict with the national policy to maintain the biological diversity, integrity, and environmental health (601 FW 3) nor would they materially interfere with or detract from the purposes of the Complex.

Commercial recording is considered an economic use of a national wildlife refuge and is guided by the following policies:

16 U.S.C. §668dd, 50 CFR 27.71, Motion or Sound Pictures
The taking or filming of any motion or sound pictures on a national wildlife refuge for subsequent commercial use is prohibited except as may be authorized under the provisions of 43 CFR part 5.

16 U.S.C. §668dd, 50 CFR 27.97, Private Operations
Soliciting business or conducting a commercial enterprise on any national wildlife refuge is prohibited except as may be authorized by special permit.

16 U.S.C. §668dd, 50 CFR 27.86, Begging
Begging on any national wildlife refuge is prohibited. Soliciting of funds for the support or assistance of any cause or organization is also prohibited unless properly authorized.

16 U.S.C. §668dd, 50 CFR, Subpart A, 29.1 Allowing Economic Uses on National Wildlife Refuges
We may only authorize public or private economic use of the natural resources of any national wildlife refuge, in accordance with 16 U.S.C. 715s, where we determine that the use contributes to the achievement of the national wildlife refuge purposes or the NWRS mission.

8 RM 16, Audio Visual Productions.

5 RM 17, Commercial & Economic Uses on National Wildlife Refuges
43 CFR Part 5, Making Pictures, Television Productions or Sound Tracks on Certain Areas
Under the Jurisdiction of the Department of the Interior

Public Law 106-206, Commercial Filming.

50 CFR Part 27, Commercial Filming and Similar Projects and Still Photography Activities.
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