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Summary

Title of Proposed Action: Final Environmental Assessment for Proposed Issuance of a Bald Eagle ITP
under the Bald and Golden Eagle Protection Act for the Osage Wind Project, Osage County, Oklahoma.

Unit of United States Fish and Wildlife Service Proposing Action: Regional Director i Southwest
Region, United States Fish and Wildlife Service (the Service, we), Albuquerque, New Mexico.

Legal Mandate for Proposed Action: Bald and Golden Eagle Protection Act (16 United States Code

668a-d) and pursuant to federal regulations set forth in the 2016 revisions to the Eagle Permit Rule (81

Federal Register [FR] 91494-91554, Dec. 16, 2016) and 50 Code of Federal Regulations (CFR) §22.26,
as amended.

Permit Applicant: Osage Wind, LLC (Applicant)
Permit Duration: 30 years.

Conservation/Funding Plan: We are proposing to issue a Bald Eagle ITP and accept the Eagle

Conservation Plan (ECP) pursuant to 81 FR 91494-91554 and 50 CFR 8§22.26 for the take that is

incidental to the operation of the Osage Wind Project in Osage County, Oklahoma. The permit would

authorize non-purposeful (incidental) take of up to 15 Bald Eagles every 5 years during the 30-year life of

the permit. Consistent with the requirements of 50 CFR §22.26, as amended, the Service will monitor the

Pr oj ect 6 s, ceodligdteavithtthee Rpplicant every 5 years to reassess the ITP (eagle mortality

rates, measures to reduce take, compensatory mitigation, and eagle population status, as needed), and

adjust the ITP as necessary to maintain compliance with the preservation standards of the Bald and

Golden Eagle Protection Act. The Applicant 6 s ECP wi | | be ITPhaodigagachedin ed i nt o t
Appendix A.

List of Preparers: Stantec Consulting Services Inc., Overland Park, Kansas; Ecology and Environment,
Inc., Overland Park, Kansas; the Service, Albuquerque, New Mexico.
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Abbreviations

APLIC
Applicant
BBCS
BCC
BCR
CBC
CEQ
CFR
CRM
DDT
DOI
EA
ECP
ECPG

EGPNA
EMU

ENR

EPA

ESA

FR

ITP

LAP

MBTA

MW

NEPA

NHPA
Normandeau
NRHP

NWI

obwcC

PEIS

Project
Service
Status Report

TIE
USACE
USFWS
U.S.C.
USGS
WEST

Avian Power Line Interaction Committee
Osage Wind, LLC

Bird and Bat Conservation Strategy

Birds of Conservation Concern

Bird Conservation Region

Christmas Bird Count

Council on Environmental Quality

United States Code of Federal Regulations
collision risk model
dichloro-diphenyl-trichloroethane

Department of the Interior

Environmental Assessment

Eagle Conservation Plan

Eagle Conservation Plan Guidance, Module 17 Land-based Wind Energy -
Version 2

Enel Green Power North America, Inc.

Eagle Management Unit

(Osage Nation) Environmental and Natural Resource Department
United States Environmental Protection Agency
Endangered Species Act of 1973

Federal Register

incidental take permit

local area population

Migratory Bird Treaty Act

megawatts

National Environmental Policy Act of 1970
National Historic Preservation Act of 1966
Normandeau Associates, Inc.

National Register of Historic Places

National Wetland Inventory

Oklahoma Department of Wildlife Conservation
Programmatic Environmental Impact Statement
Osage Wind Project

United States Fish and Wildlife Service

Bald and Golden Eagles: Population Demographics and Estimation of
Sustainable Take in the United States, 2016 Update
threatened and endangered

United States Army Corps of Engineers

United States Fish and Wildlife Service

United States Code

United States Geological Survey

Western EcoSystems Technology, Inc.
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1.0 | NTRODUCTI| ON

The U.S. Fish and Wildlife Service (we, Service, or USFWS) has prepared this Environmental
Assessment (EA) pursuant to the National Environmental Policy Act (NEPA; 42 United States Code
[U.S.C.] 84321 et seq). This EA evaluates the environmental effects of issuing a Bald Eagle (Haliaeetus
leucocephalus) incidental take permit (ITP) under the Bald and Golden Eagle Protection Act (BGEPA, 16
U.S.C. 668a-d) and the Eagle Permit Rule (50 Code of Federal Regulations [CFR] §22.26, as amended)
for the take that is incidental to otherwise lawful activities associated with the operation of the Osage
Wind Project (Project) in Osage County, Oklahoma. We are not authorizing construction or operation of
the Project. Our authority is limited to potentially authorizing incidental take of eagles by the Project.
Osage Wind, LLC (Applicant) does not require a Bald Eagle ITP from us to build or operate the Project.
However, if the Project operator takes eagles without an ITP, they would violate the BGEPA and thus be
subject to prosecution.

The Applicant originally submitted an ITP application in 2012 under the 2009 Eagle Permit Rule (74
Federal Register [FR] 46836, Sep. 11, 2009), which has since been revised in the 2016 Eagle Rule
Revisions (81 FR 91494-91554, Dec. 16, 2016). The ITP issuance process was temporarily put on hold
pending the outcome of litigation brought by the United States against Osage Wind, LLC, contending that
Osage Wind, LLC, was required to obtain a lease from the Osage Minerals Council approved by the
Bureau of Indian Affairs. In October 2015, the United States District Court for the North District of
Oklahoma ruled that Osage Wind, LLC, was not required to obtain a Bureau of Indian Affairs lease.! After
the court ruling, the ITP application process began again. InthisEA, we are evaluating the
resubmitted application under the final 2016 Eagle Rule Revisions. The application includes a Project
specific Eagle Conservation Plan (ECP; Normandeau 2012a; Appendix A) that describes actions adopted
and proposed future actions to avoid, minimize, and mitigate adverse effects on Bald Eagles. The
Applicant prepared their project specific ECP using the Draft Eagle Conservation Plan Guidance (USFWS
2011) in collaboration with us. Since the developmento f t h e Pr owe é&ssueddhe findl EdRle
Conservation Plan Guidance (ECPG; USFWS 2013a).

The BGEPApr ohi bits the fitakeo of eagles which includes kil
nests, unless permitted, and is the legal foundation of the ECPG and 50 CFR §22.26. The potential for

unintentional take of Bald Eagles in the course of otherwise lawful activity is the principal reason for the

Appl i cant 6 @anlIfPe Quw issuiancefofam ITP is a federal action requiring review under NEPA.

To fulfill this requirement, this EA describes the regulatory authorities we are acting under with regard to

the application (Section 1.1); describes the Project and the application for an ITP (Section 1.2); details the

federal action and reasonable alternatives (Sections 2.0 and 3.0); and analyzes the potential direct,

indirect, and cumulative effects of the action and alternatives on the human environment (Sections 4.0

and 5.0).

1 On September 19, 2017, the Tenth Circuit Court of Appeals reversed the districtcourté s deci si on.

11
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1.1 FEDERAL REGULATORY FRAMEWORK

1.1.1 National Environmental Policy Act (NEPA)

The NEPA is the United States environmental law that established national policies to ensure that the
programs of the federal government promote the enhancement of the environment. The NEPA
established the Council on Environmental Quality (CEQ) in the Executive Office of the President to
formulate and recommend such policies. The CEQ has set forth regulations (40 CFR §1500-1508) to
assist federal agencies in implementing NEPA and to ensure environmental impacts of any proposed
federal actions are fully considered and appropriate mitigation is contemplated for anticipated
environmental impacts. The Department of Interior (DOI) also set forth complementary NEPA
implementing regulations (43 CFR Part 46). This EA has been prepared in accordance with the
reqguirements of NEPA, the CEQ r egul aredulatiors.,, and

Agencies must complete environmental documentation pursuant to NEPA before implementing federal
actions. The NEPA requires careful evaluation of the need for action and that federal actions are
considered alongside reasonable alternatives, i

the action agency (here the Service) to consider the potential impacts on the human environment of each

alternative. We must consider the alternatives and impacts prior to implementation and must inform the
public of these deliberations. The purpose of an EA is to determine if significant environmental impacts
are associated with a proposed federal action that would require the preparation of an Environmental
Impact Statement.

This EA examines the environmental effects of the proposed issuance of a Bald Eagle ITP under the

BGEPA. We can authorize limited take of eagles under 50 CFR §22.26, as amended, with the stipulation

that the take is frompatible with preservation of the Bald Eagle and Golden Eagle (Aquila chrysaetos); is
necessary to protect an interest in a particular locality; is associated with, but not the purpose of, the

activity; and cannot practicably be avoidedo(50 CFR §22.26a). Accordingly, because take of Bald Eagles
could occur as a result of operation of the Project, the Applicant has applied for an ITP and has prepared

an ECP in support of that application (see Appendix A). The NEPA applies to the requested issuance of
an ITP because issuing a permit is a federal action. Therefore, the federal action under consideration in
this EA is the proposed issuance of the requested Bald Eagle ITP.

1.1.2 Bald and Golden Eagle Protection Act (BGEPA)

The BGEPA protects the Bald Eagle and the Golden Eagle by prohibiting, except under certain specified
conditions, the taking, possession, and commerce of such birds (16 U.S.C. 8668a; 50 CFR §22), and is
the primary federal authority applicable to the action analyzed in this EA. BGEPA prohibits anyone,

without a permit issued by the Secretary of the Interior, from taking eagles, including their parts, nests, or

eggs. INBGEPA,fit a k e 0 nperaue,shodt,shodt at, poison, wound, Kill, capture, trap, collect,
mol est, or CERI§82t3u BGEPA frdvifes civil and criminal penalties for persons who violate
these regulations without a permit from the Service and expands protection beyond the Migratory Bird

Treaty Act (Section1.1. 3; MBTA) to define Ataked to include

Under50CFR 8223, fAdi sturbo is defined as fAto agitate

causes, or is likely to cause, based on the best scientific information available, 1) injury to an eagle, 2) a

1.2

t

he

ncl

DOI |

udi n

har ass

or

both
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decrease in its productivity, by substantially interfering with normal breeding, feeding, or sheltering
behavior, or 3) nest abandonment, by substantially interfering with normal breeding, feeding, or sheltering

behavior. o The regulatory definition of dndwadurb al so
alterations at the site of a previously used nest during a time when eagles are not present. Upon an
eaglebdbs return, if such alterations agitate or bother

normal breeding, feeding, or sheltering habits, and causes injury, death or nest abandonment, then this
would constitute disturbance.

In September 2009, we established rules (50 CFR 822.26 and §22.27) authorizing limited legal take of
Bald Eagles and Golden Eagles and their nests through ITPs. As part of the 2009 Eagle Permit Rule
(USFWS 2009), thresholds of take were established under which a regional population of Bald Eagles, or
an Eagle Management Unit (EMU), would maintain stable or increasing breeding populations. In
December 2016, we revised the 2009 Eagle Permit Rule to allow for eagle ITPs of longer duration (up to
30 years) and other associated modifications to 50 CFR Parts 13 and 22. The 2016 Eagle Rule
Revisions took effect January 17, 2017 and include new take thresholds, changes to how sustainable
take is calculated on a project by project basis, new EMUs, survey requirements, and other modifications
(81 FR 91494-91554, Dec. 16, 2016). The Applicant has applied for a Bald Eagle ITP under the 2016
Eagle Rule Revisions due to the potential of the Project to result in Bald Eagle take caused by its ongoing
operation over the life of the Project (up to 30 years).

As part of the NEPA review for the 2016 Eagle Rule Revisions, we evaluated five alternative actions in a
Programmatic Environmental Impact Statement (PEIS; USFWS 2016c). The PEIS analyzed the potential
impacts that may result from updating eagle management objectives and permit regulations to streamline
regulatory compliance with BGEPA while maintaining protection of eagles. The alternatives included
combinations of different configurations of EMUs (approaches to regional management), liberal vs.
conservative eagle take thresholds, and length of take permit duration. To adequately evaluate the take
thresholds under which eagle preservations standards would be met, we prepared a population
demographics report for Bald and Golden Eagles as a supporting documenttothe PEIS(fi St at us Report o
USFWS 2016a). In the Status Report, we updated information on Bald Eagle and Golden Eagle
population sizes and trends, estimates of recent survival rates and fecundity rates (reproductive rates),
and used these data in models to predict future population trends and each species ability to sustain
varying levels of permitted take. Sustainable take levels were evaluated in comparison to the 2009
population estimates (USFWS 2016a, 1-2). Upon completion of the NEPA review of the PEIS, we
selected the alternative with EMUs based on migratory bird flyways, conservative take levels (20t
guantile of parameter estimates) and permits with a duration of up to 30 years (USFWS 2016c, 29-30).

Under the 2016 Eagle Rule Revisions, levels of Bald Eagle sustainable take were established at two
scales, the regional scale (within an EMU) and the local scale (the Local Area Population; LAP). Per the
regulation, Compensatory mitigation scaled to project impacts will be required for any permit authorizing
take that would exceed the applicable eagle management unit take limits and may be required when
cumulative authorized take, including the proposed take, would exceed 5 percent of the local area
population; or when available data indicate that cumulative unauthorized mortality would exceed 10
percent of the local area population (50 CFR 22.26(c)(1)(ii)). A Bald Eagle LAP is the area within 86
miles of the permitted activity (the natal dispersal distance for Bald Eagles). Prior to the 2016 Eagle Rule
Revisions, the LAP cumulative effects analysis was used as guidance for evaluating permit applications;

13
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the LAP analysis is now a required part of the permit evaluation (Section 5.7.2; 81 FR 91494-91554, Dec.
16, 2016).

In April 2013, wei ssued the fAEagl e Conser v aitlamibasddWind Posar,i danc e:
Ver si @@GPG2USFWS 2013). The ECPG provides specific, in-depth guidance for the conservation
of Bald and Golden Eagles through the course of siting, construction, and operation of wind farms. The
ECPG is voluntary guidance and has not been updated since the 2016 Eagle Rule Revisions. However,
the ECPG was designed to help wind developers comply with regulatory requirements by avoiding
unintentional take of eagles at wind energy facilities, providing the data necessary to support an ITP, and
is still applicable to the 2016 Eagle Rule Revisions. We also incorporated minimal pre-construction
survey standards in the 2016 Eagle Rule Revisions. To assist wind project proponents in meeting the
requirements of 50 CFR §22.26, the ECPG outlines a five-stage approach to developing successful ECPs
(USFWS 2013, 23-24). These five stages are:

1. Initial landscape-scale site assessment;
2. Site-specific surveys and assessment;
3. Fatality prediction;

4. Application of avoidance and minimization measures, and application of compensatory
mitigation for remaining unavoidable take; and

5. Post-construction monitoring.

1.1.3 Migratory Bird Treaty Act (MBTA)

The MBTA (16 U.S.C. §703-712), as amended, implements protection of all native migratory game and
non-game birds. Per t he December 20 1-3705)the MBTA poohitbtsanyMetionahat( M
has as its purpose the take of any migratory bird, part, nest, or egg. Take, as defined in the MBTA and
clarified by M-37050, includes any affirmative action directed immediately and purposefully to, by any

means or in any manner, attempt to hunt, pursue, wound, Kill, possess, or transport any migratory bird,

nest, egg, or part thereof. The MBTA authorizes us to promulgate regulations allowing take of migratory

birds in certain situations. These regulations are published at 50 CFR Part 21.

The MBTA does not prohibit incidental take of migratory birds (M-37050). However, Executive Order
13186, fResponsibilities of Federal Agencies to Protect Migratory Birdso(Jan. 10, 2001) provides
requirements for all federal agencies to incorporate considerations of migratory birds into their decision
making, including the conservation of migratory birds, the proper evaluation of them in the NEPA process,
and avoidance, minimization, and mitigation of migratory birds impacts and take where appropriate. This
EA serves to comply with the NEPA process in evaluating eagles and other affected wildlife, including
migratory birds.

We provide wind power developers guidance in making a good-faith effort to comply with the MBTA in the
flLand-basedWindEner gy Gui del i n ea3, hich idcBieedi@cordrehdations that are
advisory in nature and do not, in and of themselves, represent or reflect agency law or policy. The
Applicant has relied to some degree on our recommendations, as well as other prior-existing Service

14
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guidance in developing a Bird and Bat Conservation Strategy (BBCS) for the Project (USFWS 2003,
2012a) . A copy of the Project®s BBCS is provided in Appe

1.1.4 Endangered Species Act (ESA)

We are responsible for implementing and enforcing federal wildlife laws, including the ESA. Federally
listed threatened and endangered (T/E) species and designated critical habitat are governed by the ESA
of 1973, as amended (16 U.S.C. §1531i 1544) and our implementing regulations at 50 CFR Parts 13 and
17. We are authorized to identify endangered and threatened species and provide for their management
and protection. We also maintain a list of species that are candidates for listing pursuant to the ESA.

Section 7 of the ESA requires federal agencies to coordinate with us to ensure that actions they
authorize, fund, or implement are not likely to jeopardize the existence of any listed species or result in
the destruction or adverse modification of designated critical habitat. Section 7 can also be conducted by
the Service internally to ensure that actions authorized under other regulations 1 such as the issuance of
an ITP under the Eagle Permit Rule T do not interfere with our mandate to preserved ESA-listed species
(see Section 4.3 and Appendix C).

Section 9 of the ESA makes it unl awful for a person to
harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect or attempt to engage in any such
conducto(50 CFR 810.12). The Secretary of the Interior, through reg
fan act which actually kills or injures wildlife by si:
including breeding, feedi ng, or EOEGFRB8EB)i Hgwever, permits for Aincide
obtained from USFWS for take of endangered species which would occur as a result of an otherwise

legal activity.

Section 10 of the ESA authorizes us to issue ITPs to entities for otherwise lawful activities that may harm

listed species or their habitats. To obtain an ESAN ITP, an applicant must submit a Habitat Conservation

Planoutl i ni ng what the applicant will do t o ntakéani mi ze an
listed species.

1.1.5 National Historic Preservation Act (NHPA)

The NHPA of 1966 (Public Law 89-665; 54 U.S.C. 8300101 et seq.) is legislation intended to preserve
historical and archaeological sites in the U.S. The act created the National Register of Historic Places
(NRHP), the list of National Historic Landmarks, the Advisory Council on Historic Preservation (ACHP)
and the State Historic Preservation Offices (SHPO) and Tribal Historic Preservation Offices (THPO) to
minimize potential harm and damage to historic properties. Among other things, the act requires federal
agencies to evaluate the potential impact of all federal undertakings on historic properties through a
process known as Section 106 review.

The NHPA defines an undertaking as including a fproject, activity, or program requiring a Federal permit,

license, or approvalo(54 U.S.C. 8300320 and 36 CFR 8800.16y),Hi st ori ¢ properties are d
prehistoric or historic district, site, building, structure or object included in, or eligible for inclusion in the

National Register of Historic Places maintained by the secretary of the Interior. This term includes

artifacts, records, and remains that are related to and located within such properties. The term includes

properties of traditional religious and cultural importance to an Indian tribe or Native Hawaiian

15
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organization and that meet the National Register Criteria. 36 CFR 8800.16 (I)(1). Section 106 also
government-to-governmenttribalc onsul t at i on fAwi téh hany altrnt daicehn rterlii pa oars
significance to historic properties that may be affect

definition, and pursuant to USFWS Directorate Memo 062416 (AppendixC)t he fAundertakingo her
issuance of a Bald Eagle ITP (USFWS February 24, 2016; Appendix C) for an operating facility.

Because the Project is already built and in operations, compliance with the NHPA is only applicable with
regards to the issuance of an eagle ITP if the Project footprint is moved, enlarged, or reconfigured and if
those changes will be in compliance with the eagle ITP as issued. If we issue an eagle ITP for the Project
and the Project footprint is altered, we will conduct a Section 106 review in compliance with the NHPA at
that time.

1.1.6 Tribal Trust Responsibilities

Tribal participation is an integral part of the NEPA process in our determination of whether to issue a Bald
Eagle ITP for the Project. In accordance with Executive Order 13175, iiConsultation and Coordination
with Tribal Governmentso (65 FR 67249, Nov. 9, 2000), the NHPA Section 106 (36 CFR Part 800), and
the Serviceds Nat wecensukwith Native Ameridarotlibal goyernments whenever our
actions may affect tribal lands, resources, or the ability to self-govern. This Executive Order and other
statues, regulations, and guidance that govern t h e S Eribal Tirusteedponsibilities emphasize the
need for regular and meaningful consultation and collaboration with tribal officials in the development of
federal policies that have tribal implications, the responsibility to strengthen the United States
government-to-government relationships with Native American tribes, and the responsibility to reduce the
imposition of unfunded mandates upon Native American tribes. Our tribal consultations serve to advise
the Tribes of notice of the requested issuance of a Bald Eagle ITP and to provide them with the
opportunity to consult in regard to the unique, traditional religious, and cultural relationship of eagles to
Native American communities, and in furtherance of the reserved rights of Native communities with
respect to eagles. Please see Appendix D for a history of consultation related to this Project.

On August 29, 2017, the Service sent a letter to all Region 2 Tribes informing them of our review of the
permit application and requesting any views, comments, or concerns regarding the proposed permit
authorizing incidental take of Bald Eagles at the Project. This letter was accompanied by a handout
providing additional information on the Project, history, mitigation, and eagle take permit rules (Appendix
D). Consultation between the Service and the Tribes is an ongoing process and proceeds in parallel with
the completion of this document.

1.2 PROJECT DESCRIPTION

1.2.1 Project Owner, Location, and General Description

Osage Wind, LLC, a limited liability company and an indirect, wholly owned subsidiary of Enel Green

Power North America, Inc. (EGPNA), is the owner and operator of the Osage Wind Project located in

Osage County, Oklahoma. The Project is located on approximately 8,400 acres of private land near the

town of Burbank, Oklahoma. U.S.Hi ghway 60 borders the Projectds sout he
Highway 18 transects the central Project. The Project is shown in Figure 1-1. The Project was
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constructed in 2014 and 2015, began commercial operations in June 2015 and is anticipated to be in
operation for 30 years.

The Project has a hameplate generation capacity of 150 megawatts (MW) based on the operation of 84,
General Electric 1.79 wind turbines, which have a blade length of 50 meters (164.0 feet), a hub height of
80 meters (262.5 feet), a total structure height from base to blade tip of 130 meters (426.5 feet), and a
rotor-swept area of 7,854 square meters (1.9 acres). The Project includes 27.2 miles of access roads,
36.3 miles of underground collector lines, a substation, an operation and maintenance building, and 1.7
miles of new overhead transmission line from the Project substation to the interconnection point with the
electric grid near U.S. Highway 60.

The Project lies within the southern extension of the Flint Hills ecoregion, which extends southward from
central Kansas into northeastern Oklahoma. Much of the Flint Hills remains as unplowed tallgrass prairie.
This type of habitat is present within the Project, where it mostly is used as horse and cattle grazing
operations. The remaining Project land cover is composed of small isolated tracts of developed land, hay
fields, and very few deciduous woodlands along waterways. Topography in the Project site generally is
rolling hills, although more abrupt changes in elevation occur near streams. Further discussion of the
Projectds environment al setting is presented in

Operation consists of the autonomous and manual operation of wind turbines and substations for energy
generation. Scheduled, routine maintenance of Project infrastructure will continue throughout the life of
the Project. Emergency maintenance of the Project will occasionally need to occur, which will be
completed in a safe and timely fashion. Although maintenance activities are unlikely to cause substantial
site disturbance, site restoration to the extent that it is necessary will occur upon completion of planned or
emergency maintenance activities.

Decommissioning and site restoration activities will be completed following the end of operations at the
Project. A decommissioning plan will be prepared prior to Project decommissioning and will detail the
work to be performed. Activities associated with Project decommissioning will be more limited in scope
than the original construction and are anticipated to cause fewer land area disturbances.

1.2.2 Project Consultation

Consultation with us regarding the development of the proposed Project was initiated in early 2009 and is
ongoing. We were consulted in the implementation of pre-construction eagle surveys and the subsequent
development of the ECP and BBCS for the Project (Appendix A and B). The Applicant has also been in
consultation with us regarding the proposed Bald Eagle ITP (Section 1.2.2).

1.8
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20 PURPOSE, ,NARD SCOPE

2.1 PURPOSE OF AND NEED FOR THE FEDERAL ACTION

The federal action under evaluation in this EA is our decision whether to issue an ITP for Bald Eagles to

the Applicant for the Project. The primary purpose of the federal action is to adhere to the regulations at

50 CFR §22.26 and comply with our objective to maintain stable or increasing Bald Eagle populations at

the regional and local level as stipulated by the BGEPA. The ITP would authorize the non-purposeful
take of Bald Eagles that ma yopaationsiovertaes30-geartifecfthd t o f
permit. We may issue the permit if we find that:

the activity is otherwise lawful;
the permit issuance is compatible with preservation of the Bald Eagle and Golden Eagle;

1
1
1 the permitissuance is necessary to protect an interest in a particular locality;
1

the permit issuance is associated with, but not the purpose of, the activity; and

1 eagle take cannot practicably be avoided.

The federal action is driven by the need for us to make a permitting decision that may enable the

Applicant to continue to generate renewable energy in a manner that is consistent with federal

regulations. The purpose and need for the federal action establishes the basis for evaluating the
Applicant 8s r edunecsltudfionrg a hpee rPmiotj e(ct 6s associ ated
alternatives to this request. The Applicant developed the ECP, which describes measures to avoid,
minimize, and mitigate Bald Eagle mortality incurred during Project operations to the extent practicable, in
coordination with us. In this EA, we consider a no-action alternative and three action alternatives,

including the proposed action (Section 3.0).

Executive Order 13186 requires us to consider the effects of our actions on birds, particularly Birds of
Management Concern (USFWS 2008). We also have obligations to consider the effects of the proposed
action on birds protected by the MBTA (16 U.S.C. §703-712).

To be clear, we are not authorizing construction or operation of the Project. Our authority is limited to
potentially authorizing incidental take of eagles by the Project. The Applicant does not require a Bald
Eagle ITP from us to build or operate the Project. However, if the Project operator takes eagles without
an ITP, they would violate the BGEPA and thus be subject to prosecution. In additions, an ITP would
provide benefits to eagles through monitoring, adaptive management, and information necessary for us to
successfully manage eagle populations.

2.2 SCOPE OF ENVIRONMENTAL ASSESSMENT

The scope of this EA is based on our evaluation of the proposed action and alternatives related to the
Applicant 8s r egue s tThd pooposea federladionksahg IssianteDffa.Bald Eagle
ITP, and as such, it is not within the scope of our review to evaluate impacts associated with the siting
and construction of this wind energy facility. Resources and the affected environment evaluated and
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included in this EA are those that may be directly, indirectly, or cumulatively impacted by the federal
action and alternatives (Section 2.2.1). Resources that will not be impacted by the federal action and
alternatives are briefly described in Section 2.2.2 but are thereafter excluded from discussion and
analysis. Our evaluation in this EA uses the PEIS analysis pursuant the current ITP regulation.

2.2.1 Topics Discussed in Detail

The following resource areas may be impacted by the proposed action and are included in the alternative
analysis presented in Section 4.0 and evaluated in Section 5.0 in this EA:

1 Bald Eagle and Golden Eagle (2016 Eagle Rule Revisions; 81 FR 91494-91554, Dec. 16,
2016);

1 Migratory birds and Birds of Conservation Concern (Executive Order 13186, fResponsibilities
of Federal Agencies to Protect Migratory Birdsg 66 FR 3853, Jan. 17, 2001);

1 T/E species; and

91 Tribal Religious and Cultural Resources, including evaluation of trust responsibilities and
assessing any impacts to the religious and cultural significance of the Bald Eagle to Native
American communities (Executive Order 13175, AiConsultation and Coordination with Tribal
Governmentsq 65 FR 67249, Nov. 9, 2000).

The geographic scope of review for the affected environment includes the following areas, which are
shown in Figure 2-1:

9 Project Level - The area on and within 10 miles of the Project (Project Area);

1 Local Level (Local Area Population or LAP) - The area on and within 86 miles of the Project
boundary. This is the average natal dispersal distance for Bald Eagles, which represents the
extent of movement between the place of birth and place of first breeding (81 FR 91494-
91554, Dec. 16, 2016).

1 Regional Level (USFWS Eagle Management Unit or EMU) T The Project is within the Central
Flyway EMU, which includes from the Canada border to the Mexico border, the eastern
border of North Dakota, South Dakota, Nebraska, Kansas, Oklahoma, and Texas to the
Continental Divide in New Mexico, Colorado, and Wyoming and the eastern half of Montana
(81 FR 91494-91554, Dec. 16, 2016; see USFWS 2016a, Section 2.6.1). This EA
incorporates by reference the analysis in the PEIS evaluating the environmental impacts of
authorizing take up to the EMU threshold for the Central Flyway EMU (see USFWS 2016c,
Section 3.2.2).

1 Bird Conservation Regions (BCR) i Other birds will be analyzed within these ecologically
distinct regions with similar bird communities, habitats and management issues (Executive
Order13186, fAResponsibilities of Feder6@afR3%%8,enci es t
Jan. 17, 2001). This EA incorporates by reference the analysis of impacts on migratory birds
as a result of our eagle management program in the PEIS (see USFWS 2016c, Section 4.2).
There are three BCRs within the Projectds LAP: Ea
Grass Prairie, and Oaks and Prairies.
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Figure 2-1  Geographic Scope
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