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CASE NO. 98.CV-1785-J (RBB)
. , ORDER GRANTING PLAINTIFF'S
Plamtiff, JUDGMENT

:mgé

ORDER DENYING )
DEFENMNTS’ MOTION FOR
- SUMMARY JUDGMENT
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Director, s, Fish and Wildlifo Savwc, . STAY
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Thix ction s brought by the Soutkwest Center or Bislogicel Diversty (“Soutiovest™) ud the
&hfm:awameMWywﬂwmmdtbe
M%waw&-mammnuwmmmnmﬂ(mmm
Mﬂuhmmﬁmmmnuscnm ct. seq. Phaintiffa svek: (1)

2 declanory judgment that Defendants are violating theis stahatory duties mder the ESA; (2)¥n
injunction eompelling Defendsnts to conycte 1 peading 12-meyth fnding on'an b, thie Sea Diego
2mbi0sia, wnd (3) payment of Teasonable costs and awoney’s focs. ‘ 2
’ Mmummmmmmmmummmm&mmym
Plaintiffs are extitied to relief Plaintiffs and Defendzots have flled crosy-motions for wummmary
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fus.c. 51533, 16 USC. nlsas(-xsxA), 16 U.S.C. 1532BXEXC).

'mmmmmmmnmummmswﬁmuﬂ I Pusuemtothe |

,WJWmmmh.wmmﬂdhmmwmmlzm

§udgmest undex Fed. R. Civ. P. $6. Tn addition, Defendsuts bave moved for sty ustl Jamary 15,
2000 to aflow them to complete the 12-month finding. ' '

‘ L BACKGROUND
A mwwm ' '

Inim mmdmwsmmrmqmnmmwm
wmmw.pmwmmmmmmmwdm 16 US.C.
§1531b). To this cud, e ESA sequires the Sccreary of the Tafezior 10 list specis of plants md
aniomaly that arc Saing extinction as threatened or endangsred. 16 US.C. §1533(s). The Secretary,
2 tarn, has delcgated the implementing muthority to the Usited Statcs Fish snd WL Servics |

" Scction 4 of the ESA provides th guidelines fox listing a spectes 46 thteatened or endmgrzed.
'mmgmhm&ﬁﬁmhmwwammigndamatbasnotbemlisted
cannot be pratected. 16 US.C. J1573(a) (). Ouos & species s listed, (o ESA requircs the Secrotay,
mmsmmmmmhmacmmwm 16

Any‘mmdwm mmﬂxww hstlspmn I6US.C. §1533(6XINA).
‘Within 90 days after a petition is madc, ar a5 soon thereafter as It practicable, “the Secretary stull
makbaﬁnﬁngummﬁmpeﬁﬁmm:nbﬂmﬁﬂscimﬁﬁcdrmmudul information

w;mmWWmemmwmmmm
a seasaisble person to Believe that listing may be wasmmaed. 50 CF.R. § 4241401

If the Scoretary finds this the pefition proseres substantial ifommation, ke must promptly
indertake & review of the subjecs specics’ stams. 16'U.5.C. §1S33XIXA). Fithin 12 months of the

mcxymwmhmmmmmnﬂ@km~m@
case ip st publish in fhe Federa] Regisier a poiwesd notiot end the toxt of the propoeed regulation
Jisting the specics o5 endsngered ot threatenad; or (3) the petitionsd Kction i warrented, but
sromuigation of the propased aud final segulntions tlist the species is preciuded by pending froposats
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blistoth:lptnn 16 US.C. §1533GNBx msalmn Qrmeog 2] Resovrees Co :Daler. .
F. Supp. 24 1129 (D. Ox. 1958). mmmwmuhmmhm

mm:nmm%umummwwwhmmm :
16 US.C. S1S3ION6XA).

B. SuMnfM

On Jueny 9, 1997,ﬁcrwswmmﬁﬂs'peuﬂmmummbalz, 1996, to list
mkmmumwmmmmhﬁzm (Cuq:l.lﬂn),
The San Dicgo mabrosia or embrosar gumila (“xbrosia” fs a lowsgrowing. perennial berb with
woolly grmy-groea leaves. (Compl. at 1), Populatinns of ambrosia ooour on federal, staty nd
pﬁmmlmmdhwmwmmvaﬁu@sﬂmmmmwm@wa

Califbenia, Mexico, (Compl. a1 120). Plsiuifs assert that developaneny of these sepions teatens the ||

fistore of the ambrosia. 14, mmm';:&hilmimummmmmmmgmnm
pmmwofESAE%)mMSOCflmlommhmﬁcm&m@nﬁmm
utll a fimal decision conid be taken. (Compl. 1922). On or sbout Jamuary 23, 1957, the FWS st
Southwest a lntter, Wwwhmnﬂmmgmmm

regulatozy procedres  be followed i making Sadings rleted % the petifion: (Compl. 2t723) |

On October 1, 1998, Plxintiffs filed & oomplaint againet Defendats sccking infonctive and
declaratory relief. Tﬁemplm-uqd. Wwﬁqﬁu&mmwwmmhﬁa

mzmmy mmmgmmmeanWm .

threstened. {Compl at §2). OnNomba-m lwtmmmﬂmﬁ‘s complaint, DefnAsmy
medmmmumwhrhdxeyemdadﬂummnﬁ'mnﬂbw:mmhmpmm
tbemb:mpcumwm (Ammu1nmmume,dmmmymmm

WWMD&MMMWm&eMWMMm
‘e szanus of the ambrosia.

-

On Apil 19, 1999, wmwmnwmhwrwwm conchading
M&Ml%mwwdduﬂkummmﬁm
ﬂmhﬁnghmhamﬂ:umdwbemmd WdayFMmgﬁraPmammLm

the Amlxosia, 64 Fed, Reg. 19108, 19109 (1999). This 90-day firdling was published appreodmately

-3~ T seovumsa D)

LEEE TR ST P

pg

——

Appellants' Excerpts of Record

Page 10




NOV-11-99 THU 04:38 PM T THLAW FAX:3038716 . PAGE 5
;1-—!1-1999 12:18°%  FROM 619 782 9291 i P12

| BU/EZEZEE 12213 FAR B1ES3TIUO4 USAD CIVIL p1IV HOO!

B . " - _ K B LT I T PP Y PROSNP [P QR

730 days iftes the petition was rscsived by FWS soe eppraxiznasely 780 days from hes date of the
petition itself. : o . .
© Deferrdants admif there vas 8 Jaog delay n oenpleting the 90-day finding. (Ancwer t126).
m.mm_wmmmmwmm of congressiona! budgetmy
restrictioos. (Dl Opp. st 16:3-6). Defendanty argue that Public Law 104-5, which took effict en
"April 10, 1995, prevented thewm from coruplying with the 90-day and 12-month deadlines for the
ambrosie. Publio Law 104-6 prohibited the use of any “remsining ffiseal year] 1995 fimds . for
m-mwm-Mnmkwquumammm
axitical habitie® Buergency Supplemental Appropriations 2nd Rescissions fe the Degt. of Defiase
$o Prescrve and Enbancs Militury Readiness Act of 1995, Pub. L. No. 104-6, 109 Su. 73, 56 (Apr. |
10, 1995). mmmu:ﬁwmm&emmmmmw
Apil 26, 1996 (Det's Opp. 1 6:17-18). When the moratorinm was lifted, 243 pmposadl:mgsm
pending. Ses Def’s Ea 1, Decl.ofﬂmyFum-ltﬁ. ’
mmmmumwmﬁmwmammy lm,ﬂmws\vn
opérating under its firal Listing priasity guidaoce (LG} for fiscal year 1997. Sex 61 Fed. Reg.
64475 (1996%; Def’s Opp- a1 6:13-14. The LPG goided the FWS o how to clear & backlog that had
deamdmmmﬂwmwﬁum When the ambrosia
mmmhmw-mummzwmmmmam
potitions, a)af:Opp. at4:20-22), In Jaxmary 1997, the FWS had petitions which bad bemwaiﬁng
for aotion ﬁtmm&m}wym,mmweoﬂymdwﬁwah&etmwm Id.
' “The FWS developed the LPO % stream ity rovicw of casca by puicritiziag all ponding and
incoming pmatters. The LPG exmblished 2 "multi-tiere approach that assignfed] relative pricsitics,
o & descoixding hasis, to actinns carried eut under Seetion 4 of the Ait...™ LPG for Fisca) Year 1997,
61 Fed. Reg. 64475, 64479 (1996). The LPG called for giving higheat priocity (Tier 1)10 emmgesy
ﬁnﬁsom,mdwimwmuz)mmh;nnnﬁnzmdhmmmgpmmm
mkapﬂmtycrmz)mmhmhmmmﬁmﬁdmmwm
wmemmmmA)mdemﬂm
mhmmmmMWMWMWm
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threatencd status. &mmhammmumamm 19108, 19109
(19%9). ) .
Oa Jaouuy 23, xm;m@mmm'mmmm
Southiwrest that, based on the LEG, the FWS would conduet & jretimizary review of flio petition to
ntecsnine wéhethaer the sonbeosia il within the Tiér . emergensy s, (Dct's Opp. 22 7:14). On July
15, 1997, pearly six months e eceiving e petiion, the Service made & déscrmination that aq
emergency didnot adst, (Def’s Opp. 21 7:7.8), Bmedmnsnew,m—an:@mcyimg.the
-petition fell into Ticr 3. Soz 64 Fed. Reg 19105, mmmwmmmﬁmm
the siccds of Ther 1 mad Tier2 caes.

Ianylm.aﬁulLPGfulWhndlmwupnblmhed Sg Final LPG for Fiscal Yews
1998, 1999, 63 Frd. Reg. 25502 (1999). The 90-day and 12-month determinations kad still a0t been
medc on the smbrosia. The new LPG redooed fie sumber of ters from four o three, od the |
mdMMuMMWMmTNZWWhm .
sfemmgency petitionc). Wmmmwmhmmm%
demnmmmenhom. “Op Apil 19, 1999, unumvi:wmgmemm.m
dmmmﬁm,mdoﬁummhmﬁcmmdefww
mnﬁ%ﬂemmmqumbmeSImbhsw
1pdmmny(90-&y)ﬂnﬂngmapdmmh=h5m9mmhm (Ocf's Opp. at 727-8:2).

ioaaqmu-a.u'p—

bt -t [
emﬁmﬁzﬁﬁ:s

Upnnﬂnmplﬁmofd:”—daymmwhmlmmﬂsm Conlibad Fisld Offico undertock
§ 2 sams revisw of the smbrogh: (Def. Opp. # 8:6-7). Defendants clatm that the Carlshad office will
mmp!ﬁehmwbym&%md&ummof&ewmmmnmn
addidnnsl 12 weoks. m&eMMcumnnmmlemwhmmﬁndmg
for the ambrosta on Jsmary 19, 2000, =l
: IL STANDARD OF REVIEW
Smjﬁm:mmwummmmumw&uem
mmymmalﬁuud . the moving pasty & umm!edm;-ﬂmmammdlsw. Fen.R. Civ.
P. 56(c); Sroglm Celotex v Cayets, 477 U.S. 317 (1988), m‘mmmmuorsou weged
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factual mmamﬂmmmmuvamrwdmm
mjmmwuuhhmmwﬁmﬂm&‘ Anlasm v,
umjmmu.s 242, 247-4% (1985). Morver, “a3 w0 maeriality, mmmdvahw
will scentify which facts ace materisl. mwmmmmmmmﬁu
mmmmwmmmmmdmm mu?ﬁ&

) HIL DISCUSSION O
Mamhwm&mw mwm:mmmw 4
mmmmormmmnmhmsmnmmhmbmmam -
mmﬁmﬂﬁdumhmwmwmnm&mnommhﬂu
90,y fnding" sttt Wil oo 36 months o cocplteth *12 ot i Whatis|

mbmmwmmndmammmmmﬁaﬂmh
EndangmdSplaesM(‘BSA'). Defendaris angue that thrse delxys sy pramissible under the
mnz,dhatmdmxahh mmmmmma&mmm
:mummmwmwmmumm Ihqmsumbsﬁnﬂn
Comtummmcdmmm lquunonuflawtbrmmc‘omnmqudy
Scotion 4 of the ESA,
o Axmmammm&wmﬁrmw&mwﬁmm
wmmmmmmmmmufmm Saction 4 sets forth the
xeqmmbfwﬂw‘su-dwﬁndma thusly: . .
’ Tommbm W.wﬁﬂdm&mmmwm

u gpecies 10, or Fomove & specied from, either i

undersubswtwn( )o&'[Secuon4ofﬂ=ESA;l.h=smy Mmhzrgﬁlfgs wiﬁaﬂw
S =
gﬂwm presents substantisl scientific o ot commxawal lnfnmahmmtbepatiﬁmm

3 B 3 WA W N -

P T T
- S T R . a4

.
e =

16U.S.C. § 1333(B)EXANemphasis sddod. The plitn meaning of this Ingwage s that the 90-day
finding is subject to consideration of “practicability.” hmmmww
146 F.3d 1249 (30th Cir. 1598). mwﬂmwwom-mahquumﬂm
1] memmmﬂummwmmhmmmmmmﬁm
S 28 f| findings: ) \ :

8%3'&’33&3&8.
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: mmmmmmw oo T it s 0 L AJacpe
2 MMgﬁﬁm&mmm&dmgmbﬁ
3 yhuc mmdedullhv the Bectetyry w dnhynmm-u‘ng mulomaking

4 m:gw.wﬁmmmm
) . %0 yath a petition mxwise, )
: !982'USC.C.A.N 2860, 2962 (FL.C.R. No. $7-835).
- i Bywmhmmwmhhlzwﬂﬂngmufdbws:

Within 12 mox o receivi et is foend jadec the 90-

: Mﬁ?&%ﬁﬁm%&& Sy g
] mduiwbﬁshdwwopmdmuhﬁm]. . o

10 16u.sc.§1533(b)a)(nxuuphuuund).

1 - leﬁmmlwﬁﬁng.mﬁhhm&ndmg.hﬂmwmm

12 hm:tofuneynrundmheplﬁnm;of§1533(bx3x3). Defendants, on the offier hand, argne
13 mmtzwmmummmhmwwwmmwm T
- 14 m&qhmmmnnmm&wmﬂmﬁu%ﬁndmgmmplmﬂxlz-mm&

151 Sinding, T, the Corwt must determine whethey the Defendants' wmuucnonmdappuunonof
16 'Mm4ﬁmmAmmwmmwwmﬂum

18 UMummnMIumqmmmﬁhmMmmm .

19 Wmmmmmmnwmdmm
20 § NRDC, 467 V.S, ssvasw.m-xwmmmmwwﬂd
21{| 1410, 1414 ($th Cir. IMJFAnmsmmofﬁehwsﬁﬁmmktuslsmﬂed .

22§ cansiderable wiight ")(citing Chevron). However, iy deforiacs i Eniited t0 a ageacy's reasonsble

3 mnpmamnsnfanmbimm Khmd%mudmmdhpﬂmmofﬂ:

24 mwmdm,mﬂ:mtolﬂmdwd:ﬁ:bwym 1a Chevron, the Supretie

25 Court spelled o1z tha Eaquixy as follows:

26 2 court xeviews an mof&:mm:ﬂdﬂm

| R S B Ot iy

mfw!hcmtuwuluﬂ:nsgmcy mnatgtvemuwvhe
28 § intent of Congress ™ ’ (1

[ BN ICV-LT83-Y B}

Appellants' Excerpts of Record:

Drca 14

TET T EFEETETE AR EE R B AR




VI~-11-1999 12:21pM FROM 619 722 g20%

NOV-11-99 THJ 04:40 PX  ° THLAW FAX:303871( - PAGE 9

10728200 32:38 Az B285575004 : USAC CIVIL Dy . ood

10

1

12
13

‘14

15

-16
174°

18
19
20

SHREREN N
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ChewenUSA. fre. 46705, 840,43, : : "
’ Huim&ECmsﬁmhquﬁymhmémmmmuhﬂ:&m

hmmkﬂumwmmwww TbaCmmindsﬁmibmisw
Mhu@mmumofmmnmmmm The provisions of 16
U-S.C. §1533(6)E)B) e coystal slear: Delemduty are required to complete the 12-mouth finding
within twelve mouths of receiving the pefition. LA
D@m:ﬁu@pﬁmdmmmmmmmm_
wnmmbe'mﬁﬁnwmwmmm@wqm
substantial infraraution. " inx the 50-day finding includes a disseetionary provision o exceod the 50

saonth finding mvet be fimgible as well, Cestainly, they scgue, Congress could not beve intended io
mm&monuhmmmmmwmmmammmm
mmmﬁm'mmmmuumm. Therefore, Defendants egnchade thar
mwmwmwmmmmm&nduwﬁuuhmm
m&:mnmmmmm&mmm&ﬂn&gmmﬂm

‘ memmm:ammmmﬂms mﬂdmwmwﬁm
language “after receiving the petitian " mmumwwam@mﬂu

timo requinements existent in the statute 25 2 whals, Aod, finully, it vontravenes the clear oot of
Congress in enacting the ESA. . 3 .
1. Plzin Merning S : e :

As the Oth Circuit ppinted our in Oregon Natural Resayeas Couneil v, Kator (ONBC), 55
F.3d 334 (3th Cir. 1996), "M fmeuage of the ESA regarding deadlines for mction could kardly
be more clear.™ (INRG #t 38-39, The statte explicitly distinguishes berween those deadlins 15
wﬂnﬂiqgnfnpeﬁﬁmmd&mﬁmmmﬁnmwmoﬂuwﬂw )

“8 © SSCVITES(maD)

re . e e S

qu&]&mmﬁﬁ:ﬂhgh&:ﬁoﬁ& Ja thies ey snibigoity i the express bangrages of

duys if it is not "practicable” to render & fiding within 90 dayy, they argue that it followr tha the 12

P.1a

o
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d‘thelz-mumhpmodowm‘dumhpdﬁu 'Cmg;m!spemmdmu
mnyuﬂpwyw&nywhhMWhmmmwmkhm &mg
of Bell v. Cormminsioner, 928 ¥.24 901, 904 (9th Cc. 1991). .

. mnqmamwm ‘
DWmeﬁ&MMWMMM
ol time yequircments in the listiog peocess #5.8 whols. Hﬁlmwmhwﬁm
'smummmemmwmmummuhd&em
'Wchmmmﬁmwmﬁmhnmmswmnmofwbuwuammumhmbjm
bﬂmecmplmdisauhonbﬂh:lgmq m-m-ummmmw
mmufﬁ:oBSAwmmdmnd:pedu In the joint explanmtony stetement to fhe 15982
Wummmmwymmmwmw
wnpaﬁnth:deumngmmdmmmmmmw&mﬂ&
mymnwhxchmvnqmﬂmprmmotmm" H.R.Con!:kzp No. 97-835(19:2),
14 | reprinted i1 1982 U S. CCAN 2360,2861-62; » = len Biodivemity J.opal Foundation, 146 F.3d at
15 'HSS{"CWM lmmb&mmmﬁwmmmwn;’mqmﬂy
16 ] on petitions to )ist ™). PM&WMMWMMD
17 mmmwmmdmmwmm'wmm
18 mmfocmwym I mmmmmghmmmmmhm
19 mddalmngpmpmls ndtu':spmmwdxmmmthmmdumynondm:ﬂm
duties.” 1d. S o
) mhguofme&nguwmwwwmofmﬂmﬁcmbmm ’
Wmmﬁwpmwugcd&%ﬁﬁzdhl}mﬂtﬁlﬂmsum
&memmmhmwwﬁhmwmuﬂdmup
wdimbywa!z-mmmqnimmcm In other words, Congress did not intead the "o
&mmwwmmmhmﬂyumﬂudofmm
mot'ﬂ:emmm&hmnlcumofﬁzlzmm (hngmscmuimpmm
Tigid time-limits, sarae "mandstory, nondiscretionaiy daties® mmcmmmgntpmmns.m!w
mmmmmwmmwammuwwmmm A

"%uqnmauut—-

e s s

':’-"a‘{{‘;‘.ﬁtﬁkil&'g

]
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ﬁculﬁmabﬁnolinﬁthnp&dbyﬁelz-mmﬁﬁnﬁw.
" Sioce fhercis oo senbigaity in the statutory Banguage oveaning the 12-mout fioding the Cot
ﬁwm:dﬁﬁmdm%mm‘maum
mqm;cmwm-mmwmmkww Chevion, 467 US.
*t 4243, The Couat is sypathetic to e finding fesees thattriggened the Smmplemieetation uf the | -
!ssmgmtygm@nsﬂmby%m Howeves, e Cowrt caunot uphold's process which
exxpréssly contravees the plala stautory provisions of s BSA The Cout secogrizes that the 10t
mwwmwmg;mmwmdm@xzxnmmaq ‘
finding] in the ght of the e stattory sshes.” Binvenity L Fordition v. Batibitt. 146
F.3d'at 1256. Howeves, the 10th Circait tself acknowledged that its teview was *[limited” and that
mquaudaogme1997wesvaum.maﬁo1ﬁmu%.mmmﬁﬁuﬁ,ofmcssm
alteged is not before i 14, The 12-mouth ruling & such » mandatory provisions; the 10th Cliouit
stsolf chemacterized the 12emantl rding 25 & “nou-dioceetionssy mwndate.” 14, 2t 1255, Heawe, the
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1
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fgd
i
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il
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i f
L g

mﬁmdmepmhngnpofmmwpsdwmof&mmw
GRAN‘PsPlaindﬂ'smcﬁonﬁrmmnyﬁﬂmt ThﬂCdmﬁndstb.ltDefmdmtshne\rmlx!ed
lheﬁsxswﬂombyﬁﬂi!gmmhawﬁndhgm&&dmmmmﬁ&qm
monthss of baving recciyed the potition. ' ’

De&ndmﬂwmmlhmﬁwmwuncmmngh&ifmymm
cxtitled 10 wm-mywh&mwimmofmﬂmm
complete the 12-month finding In the tims frame they have allotted. Defenidanty contend that theic
mmww@plyﬁmmww&hmhlﬁnﬁmdmwm
eion fn 1995. Defendamts argue that Public Law 104-6, which mok effect o Apeil 10, 1995,
Mtbmﬁmwmwmﬁ&m 12-muoats deadlicie. Sem Public Law 104-6. The agentics
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Wthwummummsmmmmmlm Thoss,
mmmmmmmmmmmmum
sod injts afemath.
mumwmmmummmwwm
resaucces 10 expadite the processing of the ambrosie I‘hue&m,ncﬁndmmemcwuoﬂnd
Mmimyﬂmummtmmhwmmmmmmmw
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