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Presidential Documents

Title 3—

The President

Proclamation 6747 of October 20, 1994

United Nations Day, 1994

By the President of the United States of America

A Proclamation

In this era of extraordinary change, it is increasingly important that we
honor the uplifting principles of the United Nations Charter by working
tirelessly to bring them closer to reality. Such commitment ‘is especially
appropriate as we mark the 49th anniversary of the founding of the United
Nations and look forward to beginning its second half-century of service.

Throughout the past year, the United Nations has not wavered in its efforts
to safeguard international peace and security. The U.N. Special Commission
in Iraq has made progress toward finding and destroying weapons of mass
destruction and working to establish a long-term monitoring mechanism.
The U.N. has mobilized one of the largest refugee assistance programs in
history in response to the humanitarian disaster in Rwanda and is working
to bring to justice those guilty of atrocities. United Nations humanitarian
relief efforts in Bosnia have continued despite the most trying of cir-
cumstances. The U.N. demobilization and repatriation program in Mozam-
bique has helped to end that nation’s long and bitter conflict.

While much of humanity advances together toward a bright future of political
and economic pluralism, some parts of the world remain mired in failed
ideologies or racked by cultural, religious, and ethnic divisions. As these
regions endanger international security by their refugee flows and other
trans-border impacts, multilateral cooperation has become more important
than ever before.

That cooperation is particularly vital in Africa. After years of UN. support,
the people of South Africa finally have eradicated the apartheid system
and installed a democratic and nonracial government of national unity.
The growing number of conflicts elsewhere in Africa is in stark contrast
to that success. In the end, the disputing parties must solve their own
differences, but the U.N. continues to promote reconciliation and peace
in Rwanda, Burundi, Somalia, Angola, Liberia, Sudan, and Mozambique.

One of the most vital roles of the U.N. is in humanitarian affairs. During
the past year, the U.N. High Commissioner for Human Rights has played
an important part in calling attention to violations of international humani-
tarian law. The U.N. High Commissioner for Refugees has worked hard
to reduce the suffering of those forced from their own homes by strife.

The growing number and complexity of U.N. peacekeeping operations pose
new challenges., In the past year, the United States has worked with the
U.N. to improve the U.N. system’s effectiveness and efficiency. The recent
creation of an inspector general function—the Office of Internal Oversight
Services—was an important step toward strengthening the management of
U.N. operations. We look forward to the adoption of a system for financing
U.N. peacekeeping operations that does not place undue burdens on any
one nation.
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|FR Doc. 894-26675
Filed 10-24-94; 2:40 pm]

Billing code 3195-01-P

As the United States works with the U.N. to improve operations, we must
rededicate ourselves to promoting diplomacy and crisis prevention in areas
of potential conflict. In this regard, the U.N. now has an opportunity to
build on the recent breakthroughs in the Middle East peace process by
providing tangible support for implementing the agreements.

The United States firmly supports the U.N. efforts to meet global challenges
in the area of sustainable development. The U.N. has engaged in a broad
spectrum of activities to implement Agenda 21 and other outcomes of the
1992 Earth Summit in Rio. The U.N. Commission on Sustainable Develop-
ment continues to work on global health and environmental issues. In Sep-
tember, the U.N. Conference on Population and Development in Cairo ad-
dressed a comprehensive population growth strategy that includes education
and economic opportunity for women. United Nations agencies such as
the U.N. Development Program, U.N. Children’s Fund, World Health Organi-
zation, and the Food and Agriculture Organization continue to make signifi-
cant strides in improving basic health, increasing global food production,
and alleviating poverty for all of the peoples of the Earth.

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim Monday, October 24,
1994, as “United Nations Day” and urge all Americans to acquaint themselves
with the activities and accomplishments of the United Nations.

IN' WITNESS WHEREOF, I have hereunto set my hand this twentieth day
of October, in the year of our Lord nineteen hundred and ninety-four,
and of the Independence of the United States of America the two hundred
and nineteenth.
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under

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 591
RIN 3206-AF88

Cost-of-Living Allowances (Nonforeign
Areas) -

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations to increase certain cost-of-
living allowance (COLA) rates paid to
General Schedule, U.S. Postal Service,
and certain other Federal employees in
Kauai County, Hawaii; Guam and the
Commonwealth of the Northern Mariana
Islands; and the U.S. Virgin Islands. The
final regulations also consolidate the
two nonforeign COLA areas in the U.S.
Virgin Islands into a single allowance
area, delete obsolete Commissary/
Exchange COLA categories in four areas,
clarify definitions shown in one of the
appendices, and remove from
regulations three locations listed as
places where nonforeign post
differentials are paid. These three
locations are no lohger territories or
possessions of the United States and,
therefore, are not covered by the
nonforeign area post differential
program,

DATES: Effective Date: These regulations
are effective October 26, 1994.
Applicability Date: These regulations
are applicable on the 1st day of the 1st
pay period beginning on or after October
26, 1994,

FOR FURTHER INFORMATION CONTACT:
Allan G. Hearne, Methodology
Development Branch, Office of
Compensation Policy, Personnel
Systems and Oversight Group, Office of
Personnel Management, Room 6H31,
1900 E Street NW., Washington, DC
20415, (202) 606—2838.

SUPPLEMENTARY INFORMATION: Under
section 5941 of title 5, United States
Code, certain Federal employees in
nonforeign areas outside the 48
contiguous States are eligible for cost-of-
living allowances when local living
costs are substantially higher than those
in the Washington, DC, area. Nonforeign
area COLA’s are currently paid in
Alaska, Hawaii, Puerto Rico, the U.S.
Virgin Islands, Guam, and the
Commonwealth of the Northern Mariana
Islands.

OPM contracted with Runzheimer
International to conduct }iving-cost
surveys during the summer of 1993 in
Hawaii, Guam, Puerto Rico, and the U.S.
Virgin Islands. At that time, Runzheimer
also surveyed the Washington, DC, area,
which is the base or reference area for
living-cost comparisons.

According to these surveys, the COLA
rates should be increased in three areas
and reduced in three other areas.
However, a provision in the Treasury,
Postal Service, and General Government
Appropriations Act, 1992 (Public Law
102-141 as amended), bars OPM from
reducing any COLA rate through
December 31, 1996. Therefore, only the
COLA rate increases are being
implemented.

The increases in COLA rates are
summarized in the following table:

COLA RATE INCREASES

New
Allowance Ofd rate(s) rate
area/category (percent) (per-
cent)
County of Kauai, Ha-
waii All Employees .. 175 200
Territory of Guam and
Commonwealth of
the Northern Mari-
ana Islands Com-
missary/Exchange ... 175 | 20.0
U.S. Virgin Islands Al
Employees ........c... 11251175 1756

10ld rates for St. Croix and St. Thomas/St.
John, respectively.

In computing the new COLA rate,
OPM made two changes relative to the
indices published with the proposed
rule. The changes were made to correct
an error in one survey and to
incorporate a methodological change
recommended by one of the commenters
on the proposed rule. Neither of these
changes affected the COLA rates

proposed in the Federal Register on
May 26, 1994 (at 59 FR 27314).

The error OPM corrected was the
failure to price a homeowner insurance
policy in Maui, Hawaii, that included
coverage of damage caused by high
winds. Correcting this raised the Maui
index slightly.

The methodological change made by
OPM was to use the Goods and Services
Component index as the cash
contributions item index in the
Miscellaneous Component. The effect of
this change was a slight increase in the
living-cost indices in all areas except
Puerto Rico. The chart below compares
the indices shown in the notice that
accompanied the proposed rule and
those used in this final rule. As noted
above, none of these convert toa
different COLA rate under the
procedures prescribed in 5 CFR
591.206(b).

PREVIOUS AND FINAL LIVING-COST

INDICES
Allowance Previous | Final
area/category index index

City and County of Hon-

olulu, Hawaii:

All Employees ..........| 12290 | 123.32
Hawaii County, Hawaii:

All Employees ........... 109.63 | 109.82
Kauai County, Hawaii:

All Employees ........... 119.27 119.69
Maui and Kalawao

Counties, Hawaii:

All Employees ........... 11932 | 12029
Territory of Guam and

Commonwealth of the

Northern Mariana Is-

lands:

Local Retail 12225 | 12267

Commissary/Ex-

ChanNge .....cicmmressses 120.81 121.14

Puerto Rico:

All Employees ........... 103.00 | 102.96
U.S. Virgin Istands:

All Employees ........... 117.81 148.01

In this final rule, OPM is also
consolidating the two allowance areas
in the U.S. Virgin Islands into a single
allowance area. The two allowance
areas were (1) the island of St. Croix and
(2) the islands of St. Thomas and St.
John. The new allowance area is titled
“The U.S. Virgin Islands.” In future
surveys, OPM will continue to survey
living costs on both St. Creix and St.
Thomas, but the data will be
consolidated to represent the Virgin
Islands as a whole.
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OPM is eliminating Commissary/
Exchange COLA rates in Anchorage,
Alaska; Fairbanks, Alaska; Honolulu,
Hawaii; and Puerto Rico. OPM is not
eliminating the Commissary/Exchange
COLA rate in the Guam/Commonwealth
of the Northern Mariana Islands (CNMI)
allowance area.

According to the Department of
Defense, Defense Commissary Agency
(DeCA), Federal civilian employees in
the Anchorage, Fairbanks, Honolulu,
and Puerto Rico allowance areas do not
have access to commissaries by virtue of
their Federal civilian employment.
Commissary/Exchange COLA rates are
payable only to Federal white-collar
employees who, by virtue of their
Federal civilian employment, have
unlimited access to commissaries and
exchanges in the allowance areas. Since
Federal civilian employees in these four
areas do not have access to
commissaries, the Commissary/
Exchange COLA rates are not payable in
these areas. Accordingly, OPM is
eliminating the Commissary/Exchange
COLA rates in these areas.

In Guam/CNMI, on the other hand,
DeCA says some Federal civilian
employees have access to commissaries
by virtue of their Federal civilian
employment. OPM believes these
employees also have access to exchange
facilities. Therefore, OPM is not
eliminating the Commissary/Exchange
COLA rate in Guam/CNML.

The elimination of the Commissary/
Exchange rates in the four areas should
have no effect on the COLA paid to any
employee. Federal white-collar
employees in these areas should be
receiving the higher Local Retail COLA
rate. Similarly, although OPM does not
control access to commissaries and
exchanges, OPM believes its action
should not affect the commissary or
exchange privileges that employees
might otherwise enjoy. Therefore, if an
employee in one of the four areas finds
that his or her COLA rate or access to
commissaries or exchanges is adversely
affected by the elimination of the
Commissary/Exchange COLA rate, the
employee should contact his or her
agency immediately, and the agency
should bring the issue to OPM's
attention as quickly as possible.

Consistent with the terminology used
in other areas where only one COLA
rate is payable, OPM is retitling the
“Local Retail”* COLA rate as the “All
Employees’ COLA rate in the four areas
affected. The retitling will not affect the
COLA rates.

OPM is also clarifying the definitions
used in appendix A to subpart B of title
5, Code of Federal Regulations, because
the previous definitions were subject to

misinterpretation. The new definitions
address this problem. The changes do
not affect COLA rates or eligibility.
Lastly, OPM is also removing from the
regulations three locations listed as
places where nonforeign post
differentials are paid. The three
locations are the Canton, Enderbury,

and Christmas Islands. These islands are_

no longer territories or possessions of
the United States and, therefore, are not
covered by the nonforeign area post
differential program.

Summary and Analysis of Comments

OPM received 127 comments on the
proposed regulations and notice it
published in the Federal Register on
May 26, 1994. Nearly all of these were
from employees on St. Croix who
endorsed the consolidation of the Virgin
Islands allowance areas.

OPM received one comment opposing
the consolidation. The commenter
believed the economies of St. Thomas
and St. Croix were significantly
different and that living costs are higher
on St. Thomas than on St. Croix. The
commenter also suggested that OPM
survey St. Thomas twice a year, once in
the “tourist season” and once in the
“off-season’’ and average the results.

Although there may EZ differences
between St. Thomas and St. Croix, OPM
believes consolidation will improve the
survey and the administration of the
program. Living costs vary among and
within many COLA areas, including the
Virgin Islands. The issue is whether it
is practical to differentiate among the
living costs of certain places. Generally,
the smaller the area surveyed, the more
difficult it is to measure relative
differences in living costs. By
consolidating areas where appropriate,
OPM can improve the surveys and
reduce unwarranted fluctuations in
COLA's that otherwise might occur.
This is the purpose of the consolidation
of the Virgin Islands allowance areas.
OPM does not believe semi-annual
surveys of St. Thomas are necessary.
OPM plans, however, to review survey
timing in all allowance areas.

One commenter requested that St.
Croix employees receive their increase
retroactively to the date of the increase
in the St. Thomas COLA rate. OPM
finds no basis for a retroactive
adjustment. The previous St. Croix
living-cost surveys were conducted
according to regulation and provided
adequate measures of local living costs.
Therefore, the St. Croix COLA rates set
pursuant to previous surveys are
appropriate.

wo commenters suggested that OPM
review community selection in the City
and County of Honolulu, Hawaii,

allowance area. The commenters
believed some of the communities
surveyed were not typical of places
where Federal employees live. OPM is
reviewing community selections in all
of the COLA survey areas in light of the
results of the Federal Employee Housing
and Living Patterns Survey. OPM
revised community selections in several
areas prior to the summer 1994 surveys.
One of these allowance areas was the
City and County of Honolulu.

" One commenter believed OPM had
not complied with provisions of the
Treasury, Postal Service, and General
Government Appropriations Act, 1992
(Pub. L. 102-141, as amended by Pub.
L. 103-329), as these provisions apply
to the COLA program. The law requires
OPM to study living-cost issues and
submit to Congress a report on possible
changes in the COLA methodology. The
report is due March 1, 1996. The
commenter thought the law directed
OPM to make changes in the COLA
model before the report due date.

As we stated in our response to
comments received on an earlier
proposed rule (at 59 FR 13844), OPM
carefully reviewed Pub. L. 102-141 and
the related Senate Appropriations
Committee report. OPM determined that
the law has two requirements: (1) COLA
rates may not be reduced through
December 31, 1995, and (2) OPM must
submit a report to Congress on possible
changes in the COLA methodology. The
law does not direct OPM to implement
methodological changes at this time.

The Senate Committee, however,
asked OPM to research specific
methodological issues. OPM is doing’
this and plans to include the results of
its research in its report to Congress.
Although the law does not require OPM
to implement changes, OPM will
continue to make improvements in the
COLA program, as appropriate. We are
implementing some of these changes
with this final rule. .

The commenter said OPM regulations
should describe the COLA model and
survey in greater detail. OPM believes
the COLA regulations are adequately
detailed and that subjecting the survey
process to a set of overly detailed and
inflexible rules would impair, rather
than improve, the COLA program. The
flexibility results in a more accurate
COLA model because improvements can
be made from one year to the next. Such
changes are made public because, before
COLA rates are adjusted, OPM
publishes in the Federal Register a
detailed report on the survey i
methodology and results. Employees
have the opportunity to comment on
any changes, and OPM takes these
comments into careful consideration.




Federal Register / Vol. 59, No. 206 / Wednesday, October 26, 1994 / Rules and Regulations 53723

The commenter believed OPM
violated the Administrative Procedure
Act (APA) by publishing details after
the survey. He said OPM could not “‘go
back and replicate the data if it is
subsequently determined that the
changes were 'inappropriate.”” The APA
does not require OPM to make a change
for each comment received. Instead, the
APA requires OPM to inform the public
of certain proposals and actions, allow
the public to comment on these, and
take these comments into consideration.
This we do.

As evidenced in this final rule, OPM
implements recommended changes as
appropriate. With this rule, OPM is
correcting an error made in the
calculation of the Maui index,
implementing a new methodology for
calculating the Miscellaneous
Component index, and eliminating
Commissary/Exchange COLA rates in
areas where they are no longer payable.
OPM also adopted, based in part on
comments it received, community
changes for the summer 1994 COLA
surveys. Therefore, OPM is in
compliance with both the letter and
spirit of the APA.

The commenter said there was no
basis in law for the pledge of
confidentiality that is provided on the
Background Survey information
collection materials, which was part of
Appendix 5 of the report. The Freedom
of Information Act (FOIA), as codified at
5 U.S.C. 552, allows the Government to
withhold information from public
release if the information contains trade
secrets or commercial or financial
information that is privileged or
confidential. Generally, the information
collected in Background Surveys is
privileged commercial information.
Background Surveys are used to identify
items that will be priced and outlets at
which the prices will be collected. To
identify commonly purchased items and
popular outlets, information on such
things as sales volume and market
penetration are collected. This
information is protected from disclosure
under FOIA.

The commenter believed the COLA
model was unnecessarily complex and
suggested that it be simplified to use
only one income level. The commenter
said this would reduce survey costs and
the number of subjective assumptions
required. As we noted in our response
to similar comments received on an
earlier proposed rule (at 59 FR 13845),
OPM's regulations require the
measurement of living costs at multiple
income levels. This approach recognizes
that relative living costs may vary by
income level and that the distribution of
employees by income level may vary

among areas. The multiple income
approach, therefore, yields a more
accurate measure of overall living-cost
differences than a single income
approach. Nevertheless, to the extent
that multiple income levels require
additional subjective assumptions, we
agree that the overall integrity of the
model might not be impaired by using
a single income level. OPM is
examining this issue and plans to
address it in its report to Congress.

The commenter also objected to
Runzheimer’s recommendation that
OPM include income taxes in the COLA
model. He believed this would unduly
complicate the model. As stated in
previous Federal Register notices, OPM
is studying issues relating to Federal,
State, and local income taxes and plans
to include the results of this study in its
report to Congress.

he commenter wanted the COLA
model to take into account the
“‘objectively determinable” costs of
remoteness, isolation, and special
needs. He cited increased home
maintenance, out-of-area college and
university costs, and medical expenses
as examples of these extra costs. In
comments on previous Federal Register
notices, many employees identified
special “needs"” they believed were
unique to their area. OPM has and is
continuing to research many of these
issues, including home maintenance,
college and university costs, and
medical expenses. We plan to include
the results of this research in our report
to Congress. At present, however, OPM
believes the COLA model reasonably
and adequately measures cost
differences for the vast majority of
expenses that Federal employees
typically incur.

Noting the difficulty of comparing
colleges and universities of equal
quality, the commenter further proposed
that OPM measure the cost of higher
education solely in the DC area. He said
allowance area costs could be computed
by adding to the DC costs the extra
expense of out-of-state tuition, room and
board, and round-trip air travel between
the allowance areas and Washington,
DC. Although this approach would
address the problem of comparing the
cost of an education of like quality, we
believe measuring costs in this manner
would vastly overstate the costs
incurred by most Federal employees in
the allowance areas. Measuring costs in
this manner could also significantly
understate the average cost of college
and university education incurred by
Federal employees in the DC area.

The commenter said items needed
only in allowance areas should be
priced in the allowance area, but not in

DC. OPM is researching the issue of
special needs, While there may be
consumer requirements unique to living
in the allowance areas, there also are
consumer requirements unique to living
in the Washington, DC, area. For the

' summer surveys, the model does not

address these issues because they are
highly subjective, difficult to measure,
and vary widely among areas. Instead,
the model compares the cost of an item

_in an allowance area with the cost for
the same item in the DC area. OPM
believes this is consistent with the
settlement of Hector Arana, et al. v.
United States, in which the plaintiffs
asked OPM to adopt a methodology that
compared specified brands, models, and
sizes whenever possible.

We note, however, that the Senate
Appropriations Committee asked OPM
to research the issue of items required
in the allowance area but not in the
Washington, DC, area and include this
research in its report to Congress. This
OPM is doing.

The commenter recommended that
OPM add 5 percentage points to all
COLA rates to take into account costs
that exist but are not objectively
determinable. OPM believes intangible
factors, such as difficult living
conditions, should not be part of the
COLA program. There are other
programs, such as the post differential
program, that compensate Federal
employees in such circumstances. OPM
believes COLA should compensate
employees for measurable differences in
living costs.

Even if we agreed conceptually with
such changes, significant changes in the
law, Executive Order, and regulations
would be required to allow the
adjustment of COLA for these intangible
factors. The Senate Appropriations
Committee specifically asked OPM to
study factors relating to remoteness and
isolation and to report to Congress on
legislative recommendations on how to
calculate COLA’s. Therefore, final
resolution of these issues must await
OPM's report to Congress and
subsequent congressional action.

The commenter believed employees
in the allowance areas saved at a higher
rate to afford the down payment for a
house or a car or to pay for college/
university education. He said OPM
should take this into consideration and
adjust savings and investments by the
overall index for the area. The COLA
model uses the same approach to
savings and investments as the Bureau
of Labor Statistics uses in the Consumer
Expenditure Survey (CES). That
approach accounts for savings and
investments made for the purpose of
future purchases in the category or
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component associated with the item to
be purchased. For example, savings
made for the down payment or purchase
of an automobile are accounted for in
the private transportation category.
Therefore, if automobiles cost more in
an allowance area and the purchaser
must save more to afford the car, the
COLA model already takes this
additional savings requirement into
account. No additional adjustments are
required.

On the other hand, the savings and
investment category in the
Miscellaneous Component covers long-
term savings and investments, such as
those made for retirement purposes. The
category also includes life insurance.
For Federal employees, the cost of life
insurance and required contributions to
a Federal retirement system do not vary
by geographic area. Any additional
insurance or contributions to the
retirement systems are a matter of
personal preference. Therefore, it is
appropriate to hold the index constant
for these items.

The commenter objected to trimming
high and low values in the housing
component and use of trend analyses.
The commenter believed housing
market price aniomalies should be
tolerated or that only “obvious errors or
anomalies’ should be eliminated. The
purpose of trimming and trend analyses
is to stabilize the housing price data
from one year to the next. As OPM
stated in its response to comments
received on an earlier proposed rule (at
59 FR 13848), trimming is essentially a
nonparametric technique similar to
using the median rather than the
average. OPM and Runzheimer
considered using the median but
rejected it because the limited number
of observations obtained in some
smaller allowance areas could cause the
median to be erratic from one year to the
next. Trimming provides stability; and
because equal numbers of high and low
values are trimmed, no bias is
introduced. Eliminating “"obvious
anomalies” would be a more subjective
process with a potential for bias.

The commenter thought the age of the
home should be included in home sales
analyses. He recommended comparing
prices of homes of a similar age, size,
and room count. Numerous factors
influence home sale prices, but data on
many of these factors are not readily
available. Runzheimer uses home size
and room count as the major criteria in
housing comparisons because data on
these factors are usually available in all
areas and because these factors typically
have a significant influence on home
prices. Age is not used because data on
it frequently are not available and

because OPM’s initial research indicates
that its use may be problematic.
Moreover, as noted in the report, the
number of home sales observations is
limited in many areas. Stratifying these
small quantities into age groups for
purposes of comparison would
complicate the model—something the
commenter wished to avoid. It would
also probably introduce unwarranted
fluctuations in the housing index from
one year to the next—something OPM
wants to avoid.

The commenter said the survey failed
to take into consideration the use of
solar water heaters in Hawaii and Guam.
The commenter believed the model did
not account for the capital cost of such
heaters or the possible reduction in
overall utility consumption.

As OPM stated in its response to
comments received on an earlier
proposed rule (at 59 FR 13847),
significant home features and
improvements generally are reflected in
the selling price of the home. Therefore,
living-cost surveys reflect the cost of
solar water heaters to the extent that
such items influence home market
values and are commonly found in
homes in any area, including Hawaii
and Guam. If solar water heaters are so
common that their use generally reduces
the consumption of utilities, the survey
results will reflect lower utility costs.
This is as it should be. The COLA model
compares overall living costs in the
allowance area with overall living costs
in the DC area. If housing is more
expensive and utility costs are lower
because solar heaters are common, the
final comparison of overall housing
costs will be equitable. No special
consideration of capital improvement
costs or reduced utility consumption is
appropriate.

The commenter said employees in the
allowance areas face extreme weather
disturbances, particularly typhoons or
hurricanes. He believed these weather
disturbances and other climatic
conditions result in higher costs,
particularly home insurance and
maintenance costs.

The cost of homeowner's insurance is
part of the COLA model. The policies
priced include coverage of damage
caused by high winds (e.g., hurricane
winds). As shown in Appendix 7 of the
report, these policies are relatively
expensive in areas where severe weather
is a problem. Other costs, such as the
cost of repairing storm damage, are more
difficult to address in the surveys.
Although it may be possible to price the
cost of repairing or replacing an item
such as a window or a roof, it is difficult
to know how often this must be done in
each allowance area compared with the

Washington, DC, area. The same is true
with other types of maintenance, such
as painting. It is difficult to know what
tasks, if any, must be performed more
often in the allowance areas than in the
Washington, DC, area. OPM is
researching these issues and plans to
discuss them in its report to Congress.

The commenter objected to the
selection of Los Angeles as the common
destination point for comparing airfares.
He said the Los Angeles routes were
highly competitive and resulted in
lower fares compared with other
destinations. The commenter suggested
pricing round-trip tickets from each area
to Kansas City. As stated in the repert,
Los Angeles was selected because it is
a common point within the continental
United States that is roughly equidistant
from each of the allowance areas.and
the Washington, DC, area. The route
may be highly competitive, but that
does not invalidate cost comparisons.
OPM is measuring the relative cost of air
travel. If competition reduces fares, the
reductions will be reflected in the
Washington, DC, to Los Angeles fares as
well as in the allowance area to Los
Angeles fares. Therefore, OPM believes
the comparisons are appropriate.

The commenter also galt that the
COLA model did not measure true air
transportation costs. He said inter-island
travel and travel to the contiguous 48
States required more frequent use of air
transportation. The COLA model does
not account for regional differences in
the frequency of transportation. It
assumes the typical Federal employee
uses air travel occasionally but mainly
travels by private automobile, putting
15,000 miles per year on a car. The
model may underestimate the cost of air
travel for some allowance area residents,
but it probably overestimates private
transportation costs for others because it
is unlikely that most island residents
would put 15,000 miles per year on
their cars. Needless to say, OPM would
prefer to employ better usage estimates
for both private and air transportation.
To this end, OPM is researching
transportation issues and plans to
include the results of this research in its
report to Congress.

The commenter believed the medical
expense portion of the Miscellaneous
Component failed to reflect the higher
out-of-pocket expenses that some
Federal employees in the allowance
areas incur. The commenter cited as
examples the higher price of medical
service, the absence of Health.
Maintenance Organizations (HMO's}),
and the need to travel outside the area
to obtain some medical services. The
COLA model takes into consideration
relative differences in medical costs. For
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example, the report indicated that
medical costs in Honolulu are roughly
10 percent above those in the
Washington, DC, area. OPM notes that
HMO's are very popular in Hawaii and
Puerto Rico and that all of the allowance
areas have medical facilities that
provide commonly required medical
services. Nevertheless, OPM is
researching issues relating to medical
expenses. The results of that research
will be incorporated in our report to
Congress.

The commenter criticized the
methodology used for catalog pricing.
He assumed DC employees do not
purchase by catalog but that allowance
areas employees do because certain
items were not locally available.
Consequently, he recommended
comparing allowance area catalog prices
with over-the-counter prices in the
Washington, DC, area.

As stated in the report, catalogs are a
popular form of retailing in both the
allowance areas and in the Washington,
DC, area. The COLA model includes -
catalog sales to reflect this common type
of shopping and to allow the
comparison of the prices of certain
items for which the same brands,
models, and sizes are difficult to find in
the allowance areas and in the
Washington, DC, area. OPM does not
agree with the commenter’s assumption
that people only purchase from catalogs
when the item is not available locally.
People make catalog purchases for a
variety of reasons, including price,
convenience, and availability.
Numerous catalog merchandisers
compete in the allowance areas and in
the Washington, DC, area. It would be
inappropriate, therefore, to compare
allowance area catalog prices with over-
the-counter prices in the DC area. In the
employee survey, OPM asked
employees about their purchasing
patterns, including whether they
typically purchase various types of
items by catalog. OPM plans to include
the results of this survey in its report to
Congress.

The commenter criticized OPM for
using old consumer expenditure
information to weight commissary and
exchange prices. OPM acknowledges it
is using older information. As
evidenced in this final rule, however,
OPM has been researching commissary
and exchange usage to discern which
Federal employees have such access and
in which areas. OPM plans to continue
and expand this research, as
appropriate.

The commenter assumed that
employees who are paid the commissary
and exchange COLA rate would have
commissary and exchange access if

stationed in the Washington, DC, area.
He recommended, therefore, comparing
commissary and exchange prices in the
allowance areas with commissary and
exchange prices in the DC area.

Executive Order 10000 requires OPM
to “* * *make appropriate deductions
when * * * commissary or other
purchasing privileges are furnished as a
result of Federal civilian employment at
a cost substantially lower than the
prevailing costs in the allowance area
concerned.” Commissary and exchange
prices in Guam are significantly lower
than prevailing prices. Therefore, a
reduction in the COLA rate is
warranted. The methodology used to
calculate the Commissary and Exchange
COLA rate involves the comparison of a
weighted average of local retail prices
and commissary and exchange prices in
the allowance area with local retail
prices only in the Washington, DC, area.
This methodology was reviewed and
upheld by the court in Joseph E. Curlott,
Jr., et al. v. Robert E. Hampton, et al.
and Charles R. Kester, et al. v. Alan K.
Campbell.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because the regulation will affect only
Federal agencies and employees.

List of Subjects in 5 CFR Part 591

Government employees, Travel and
transportation expenses, Wages.
U.S. Office of Personnel Management.
James B, King,
Director.

Accordingly, OPM is amending 5 CFR
part 591 as follows:

PART 591—ALLOWANCES AND
DIFFERENTIALS

Subpart B—Cost-of-Living Allowance
and Post Differential—Nonforeign
Areas

1. The authority citation for subpart B
of part 591 continues to read as follows:

Authority: 5 U.S.C. 5941; E.O. 10000, 3
CFR, 1943-1948 Comp., p. 792; E.O. 12510,
3 CFR, 1985 Comp., p. 338.

2. In § 591.204, paragraph (b)(4) is
revised to read as follows:

§591.204 Establishment of allowance
areas.
* * * * *
)t *

(4) The U.S. Virgin Islands.

* * * *

3. In §591.208, paragraph (b) is
revised to read as follows:

§591.208 Post differential.

* * * * *

(b) The places at which differentials
are paid are—

(1) American Samoa (including the
island of Tutuila, the Manua Islands,
and all other islands of the Samoa group
east of longitude 171 degrees west of
Greenwich, together with Swains

Island);

(2) Guam;

(3) The Commonwealth of the
Northern Mariana Islands;

(4) Johnston Island and Sand Island;
and

(5) Midway Islands and Wake Island.

* * * * ®

4. Appendix A of subpart B is revised
to read as follows:

Appendix A of Subpart B—Places and
Rates At Which Allowances Shall Be
Paid

This appendix lists the places where
a cost-of-living allowance has been
approved and shows the allowance rate
to be paid to employees along with any
special eligibility requirements for the
allowance payment. The allowance
percentage rate shown is paid as a
percentage of an employee’s rate of
basic pay.

Author-

ized al-

lowance
rate
(per-
cent)

Geographic coverage/allowance
category

State of Alaska
City of Anchorage and 80-kilometer
(50-mile) radius by road:
All Employees
City of Fairbanks and 80-kilometer
(50-mile) radius by road:
All Employees
City of Juneau and 80-kilometer
(50-mile) radius by road:
All Employees
Rest of the State:
All Employees

State of Hawaii

City and County of Honolulu:
All Employees
County of Hawaii:
All Employees
County of Kauai:
All Employees
County of Maui and County of
Kalawao:
All Employees

Territory of Guam and Com-
monwealth of the Northern
Mariana Islands

Local Retail
Commissary/Exchange

Commonwealth of Puerto Rico
All Employees
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Author-
ized al-

Geographic coverage/allowance
category

U.S. Virgin Islands

Definitions of Allowance Categories

The following are definitions of the
allowance categories used in the tables
in this appendix. ]

All Employees: This category covers
all Federal employees eligible for an
allowance under 5 U.S.C. 5941.

Local Retail: This category covers all
Federal employees eligible for an allowance
who do not have unlimited access to
commissary and exchange facilities by virtue
of their Federal civilian employment.

Commissary/Exchange: This category
covers all Federal employees eligible for an
allowance who have unlimited access to
commissary and exchange facilities by virtue
of their Federal civilian employment.

Note: Eligibility for access to military
commissary and exchange facilities is
determined by the appropriate military
department. If an employee is furnished
these privileges for reasons associated with
his or her Federal civilian employment, he or
she will receive an identification card that
authorizes access to such facilities.
Possession of such an identification card is
sufficient evidence that the employee uses
the facilities.

5. Appendix B of subpart B is revised
to read as follows:

Appendix B of Subpart B—Places and
Rates At Which Differentials Shall Be
Paid

This appendix lists the places where
a post differential has been approved
and shows the differential rate to be
paid to eligible employees. The
differential percentage rate shown is
paid as a percentage of an employee’s
rate of basic pay.

Percent-

age dif-

ferential
rate

Geographic coverage

American Samoa (including the is-
fand of Tutuila, the Manua Is-
lands, and all other islands of the
Samoa group east of longitude
171° west of Greenwich, to-
gether with Swains Island)

Johnston Island and Sand Island ...

Midway Islands

Territory of Guam and Common-
wealth of the Northern Mariana

25.0
25.0
25.0

20.0

Wake Island 25.0

[FR Doc. 9426556 Filed 10-25-94; 8:45 am]
BILLING CODE 8325-01-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 1036

[DA-94-20]

Milk in the Eastern Ohio-Western
Pennsylvania Marketing Area;

" Temporary Revision of Rule;

Correction

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Correction to temporary revision
of rule.

SUMMARY: This document contains a
correction to a temporary revision of
rule which was published Wednesday,
September 28, 1994 (59 FR 49344). The
temporary revision related to supply
plant shipping standards for the months
of September 1994 through February
1995. The document contained an
inadvertent error regarding the
expiration date for amendment number
2

EFFECTIVE DATE: September 1, 1994,
through February 28, 1995.

FOR FURTHER INFORMATION CONTACT:
Constance M. Brenner, Marketing
Specialist, USDA/AMS/Dairy Division,
Order Formulation Branch, Room 2971,
South Building, P.O. Box 96456,
Washington, DC 20090-6456, (202) 720~
2357,

SUPPLEMENTARY INFORMATION:
Need for Correction

As published, the temporary revision
of rule contained an error regarding the
expiration date of the action.

Correction of Publication

Accordingly, the publication on
September 28, 1994, of the temporary
revision of rule, which was the subject
of FR Doc. 94-23921, is corrected as
follows:

§ 1036.7 [Corrected]

On page 49345, in the third column,
§ 1036.7, amendment 2, “February 28,
1994” is corrected to read “February 28,
1995",

Dated: October 20, 1994.
Silvio Capponi, Jr.,
Acting Director, Dairy Division.
[FR Doc. 94-26460 Filed 10-25-94; 8:45 am]
BILLING CODE 3410-02-P

Food Safety and Inspection Service

9 CFR Part 391
[Docket No. 94-013F]

Fee Increase for Inspection Services

AGENCY: Food Safety and Inspection
Service, USDA.
ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is amending
the Federal meat and poultry products
inspection regulations to increase the
fees charged by FSIS to provide
overtime and holiday inspection,
voluntary inspection, identification,
certification, or laboratory services to
meat and poultry establishments. The
fees reflect the increased costs of
providing these services primarily as a
result of Federal salary increases
allocated by Congress under the Federal
Employees Pay Comparability Act of
1990.

EFFECTIVE DATE: October 30, 1994.

FOR FURTHER INFORMATION CONTACT: Mr.
William L. West, Director, Budget and
Finance Division, Administrative
Management, Food Safety and
Inspection Service, U.S. Department of
Agriculture, Washington, DC 20250-
3700, (202) 720-3367.

SUPPLEMENTARY INFORMATION:

Background

The Federal Meat Inspection Act (21
U.S.C. 601 et seq.) and the Poultry °
Products Inspection Act (21 U.S.C. 451
et seq.) provide for mandatory
inspection by Federal inspectors of meat
and poultry slaughtered and/or
processed at official establishments.
Such inspection is required to ensure
the safety, wholesomeness, and proper
labeling of meat and poultry products.
The costs of mandatory inspection
(excluding such services performed on
holidays or on an overtime basis) are
borne by FSIS.

In addition to mandatory inspection,
FSIS provides a range of voluntary
inspection services (8 CFR 350.7, 351.8,
351.9, 352.5, 354.101, 355.12, and
362.5). The costs of voluntary
inspection are totally recoverable by the
Federal Government. These services, set
forth in Subchapter B—Voluntary
Inspection and Certification Service, are
provided under the Agricultural
Marketing Act of 1946, as amended (7
U.S.C. 1621 et seq.) to assist in the
orderly marketing of various animal
products and byproducts not subject to
the Federal Meat Inspection Act or the
Poultry Products Inspection Act.

The fees charged by FSIS for
voluntary inspection services provided
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to operators of official meat and poultry
establishments, importers, or exporters
are reviewed annually and a cost
analysis? is performed to determine
whether they remain adequate to
recover the costs FSIS incurs in
providing the services. The fees charged
are for overtime and holiday inspection,
voluntary inspection, identification,
certification, or laboratory services.

Based on the projected Fiscal Year
1994 cost analysis, FSIS s increasing
the fees for voluntary services. These
increased costs are attributable to the
average FSIS locality pay raise of 3.2
percent for Federal employees effective
January 1994; the increasing number of
employees covered by the Federal
Employees Retirement System and
subject to the Federal Insurance
Contributions Act tax; and increased
health insurance costs.

On June 27, 1994, FSIS published a
proeposed rule in the Federal Register
(59 FR 32940) to increase the fees
charged by FSIS to provide overtime
and holiday inspection, voluntary
inspection, identification, certification,
or laboratory services to meat and
poultry establishments.

FSIS received one comment in

response te the proposal. The comment
was from the owner of a small meat
establishment who felt that the current
fee of $30.72 per hour was excessive
and a burden on his company. After
analyzing the available data relating to
costs of providing these services, FSIS
has determined that these rates reflect
the cost of providing inspection
services. The new rates reflect only an
incremental increase in the costs
currently borne by those entities
electing to utilize overtime and holiday
inspection services and certain other
voluntary inspection services.

To recover these increased costs in an
expeditious manner, the Administrator
has determined that these amendments
should be effective less than 30 days
after publication in the Federal
Register.

Executive Order 12868

This final rule has been determined to
be significant and was reviewed by the
Office of Management and Budget
(OMB) under Executive Order 12866.
The fees provided for in this rute reflect
a minimal increase in the costs
currently borne by those entities which
elect to utilize certain voluntary
mspection services. As discussed in the
background of this document, the

! The cost analysis ison file with the Docket
Clerk. Copies may be: free of from
the Docket Clerk, Room 3171, South Building, Food
Safety and Inspection Service, U.S. Department of
Agriculture, Washington, DC 20250-3700.

increase in fees reflects the increased
costs of providing these services
primarily as a result of Federal salary
increases allocated by Congress under
the Federal Employees Pay
Comparability Act of 1990.

Executive Order 12778

This final rule has been reviewed
under Executive Order 12778, Givil
Justice Reform. This rule is intended to
have preemptive effect with respect to
any State or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full implementation. This
rule is not intended to have retroactive
effect. Prior to any judicial challenge to
the provisions, all applicable
administrative procedures must be
exhausted. Under the Federal Meat and
Poultry Products Inspection Acts, the
administrative procedures are set forth
in 7 CFR Part 1.

Effect on Small Entities

The Administrator, Food Safety and
Inspection Service, has determined that
this action will not have a significant
economic impact on a substantial
number of small entities as defined by

the Regulatory Flexibility Act {5 U.S.C.

601). The fees reflect 8 minimal increase
in the costs currently berne by those
entities which elect to utilize certain
inspection services.

List of Subjects in 9 CFR Part 391

Fees and charges, Meat inspection,
Poultry products inspection.
Accordingly, Part 391 of the Federal

meat and poultry products inspection
regulations is amended as follows:

PART 391—FEES AND CHARGES FOR
INSPECTION SERVICES

1. The authority citation for Part 391
continues to read as follows:

Authority: 21 U.S.C. 601 et seq., 460 et
seq.; 7 CFR 2.17 [g) and (i), 2.55; 7 U.S.C.
394, 1622, and 1624,

2. Sections 391.2, 391.3, and 391.4 are
revised to read as follows:

§391.2 Base time rate.

The base time rate for inspection
services provided pursuant 1o §§350.7,

351.8, 351.9, 352.5, 354.101, 355.12, and

362.5 shall be $31.12 per hour, per
program employee.

§391.3 Overtime and holiday rate.

The overtime and holiday rate for
i ion services provided pursaant
to §§307.5, 350.7, 351.8, 351.9, 352.5,
354.101, 355.12, 362.5, and 381.38 shall
be $31.80 per hour, per program
employee.

§391.4 Laboratory services rate.

The rate for laboratory services
provided pursuant to §§ 350.7, 351.9,
352.5, 354.101,355.12, and 362.5 shall
be $52.04 per hour, per program
employee.

Donre at Washington, DC, on: October 13,
1994,

Michael R. Taylor,
Administrator.
Patricia Jensen,

Acting Assistant Secretary, Marketing and
Inspection Services.

[FR Doc. 9426458 Filed 10-25-93; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 83
[Docket No. 27664]

The High Density Rule

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of meeting.

SUMMARY: On September 20, 1994, the
FAA published a notice of public
meeting in the Federal Register,
announcing that public meetings on the
High Density rule would be held in
Washington, DC, New York, and
Chicago. On Octeber 11, 1994, the FAA
published a notice announcing the
locations of the public meetings in
Washington, DC and New York. This
notice announces the location of the
Chicago meeting.

DATES: The public meeting in Chicago
will be held on November 17, 1994,
from 12 p.m. to 4 p.m. and from 6 p.m.
to 8 p.m. Pursuant to the September 20,
1994, Notice of public meeting, written
comments are also invited and must be
received on or before November 23,
1994.

ADDRESSES: The public meeting in
Chicago will be held at the Holiday Inn
O'Hare International, 5420 N. River
Road, Resemont, 1L 60018. Persons
unable to attend the meeting may mail
their comments in triplicate to: Federal
Aviation Administration, Office of the
Chief Counsel, Rules Docket (AGC-200),
Docket No. 27664, 800 Independence
Avenue SW., Washington, DC 20591.
FOR FURTHER INFORMATION CONTACT:
Requests to present a statement at the
Chicago mreeting or questions regardi
the loglstxcs of the meeting should be
directed to Cindy Herman, Office of
Rulemaking, 800 Independence Avenue,
SW., Washington, DC 20591; telephone
(202’ 267-7627.
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Questions concerning the subject
matter of the meeting should be directed
to Larry Barry, Federal Aviation
Administration, Office of Aviation
Policy, Plans, and Management
Analysis, 800 Independence Avenue
SW., Washington, DC 20591; telephone
(202) 267-3305

SUPPLEMENTARY INFORMATION:
Participation at the Meeting

Pursuant to the September 20, 1994,
Notice of public meeting, requests from
persons who wish to present oral
statements at the Chicago public
meeting should be received by the FAA
no later than November 1, 1994.
Requests received after the date o
specified above will be scheduled if
there is time available during the
meeting. Such requests should be
submitted to Cindy Herman as listed in
the section titled FOR FURTHER
INFORMATION CONTACT, should include a
written summary of oral remarks to be
presented, and should include an
estimate of time needed for the
presentation. Requests to present oral
statements may be made on the day of
the public meeting during the
registration period, although time
constraints may not permit the
accommodation of such requests. The
DOT will prepare an agenda of speakers
that will be available at the meeting.
The names of those individuals whose
requests to present oral statements are
received after the date specified above
may not appear on the written agenda.
To accommodate as many speakers as
possible, the amount of time allocated to
each speaker may be less than the
amount of time requested.

Background

On September 20, 1994, the FAA
published in the Federal Register a
notice of public meeting regarding the
High Density Rule (59 FR 48165).
Specifically, the DOT seeks comment on
the following key issues:

[1] The economic, environmental,
competitive, and operational aspects of
the High Density Rule at the four
airports.

[2] The projected air traffic
environment,

[3] The process for allocating
domestic and international slots.

[4] Access for small communities at
High Density Rule airports.

[5] Potential alternatives to the
current regulatory scheme at the High
Density Rule airports.

These issues are intended to help
focus public comments on areas that
will be useful to the DOT in completing
its review of the High Density Rule. The

comments at the meetings need not be
limited to these issues, and the DOT
invites comments on any other aspect of
the High Density Rule.

Meeting Procedures

The following meeting procedures, as
established in the September 20, 1994,
Federal Register are to facilitate the
meetings:

(1) There will be no admission fee or
other charge to attend or to participate
in the meetings. The meetings will be
open to all persons who are scheduled
to present statements or who register on
the day of the meeting (between 10:45
a.m. and 11:45 a.m.) subject to
availability of space in the meeting
rooms. The meetings may adjourn early
if scheduled speakers complete their
statements in less time than is
scheduled for the meetings.

(2) An individual, whether speaking
in a personal or a representative
capacity on behalf of an organization,
may be limited to a 10-minute
statement. If possible, we will notify the
speaker if additional time is available.

(3) The DOT will try to accommodate
all speakers. If the available time does
not permit this, speakers generally will
be scheduled on a first-come-first-served
basis. However, the DOT reserves the
right to exclude some speakers if
necessary to present a balance of
viewpoints and issues.

(4) Sign and oral interpretation can be
made available at the meeting, as well
as an assistive listening device, if
requested 10 calendar days before the
meeting.

(5) Representatives of the DOT will
preside over the meeting. A panel of
DOT and FAA personnel involved in
this issue will be present.

(6) The meeting will be recorded by
a court reporter. A transcript of the
meeting and any material accepted by
the DOT representatives during the
meeting will be included in the public
docket. Any person who is interested in
purchasing a copy of the transcript
should contact the court reporter
directly. Additional transcript purchase
information will be available at the
meeting.

(7) The DOT will review and consider
all material presented by participants at
the meeting. Position papers or material
presenting views or arguments related to
the High Density Rule may be accepted
at the discretion of the presiding officer
and subsequently placed in the public
docket. The DOT requests that persons
participating in the meeting provide five
copies of all materials to be presented
for distribution to the DOT
representatives; other copies may be

provided to the audience at the
discretion of the participant.

(8) Statements made by DOT
representatives are intended to facilitate
discussion of the issues or to clarify
issues. Any statement made during the
meeting by a DOT representative is not
intended to be, and should not be
construed as, a position of the DOT.

(9) The meetings are designed to
solicit public views and more complete
information on the High Density Rule.
Therefore, the meetings will be
conducted in an informal and
nonadversarial manner. No individual
will be subject to cross-examination by
any other participant; however, DOT
representatives may ask questions to
clarify a statement and to ensure a
complete and accurate record.

Issued in Washington, DC, on October 20,
1994.

Dale E. McDaniel,

Deputy Assistant Administrator for Policy,
Planning & International Aviation.

[FR Doc. 94-26496 Filed 10-25-94; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY

Office of the Under Secretary for
Domestic Finance

17 CFR Parts 402 and 405
RIN 1505-AA48

Implementing Regulations for the
Government Securities Act of 1986

AGENCY: Office of the Under Secretary
for Domestic Finance, Treasury.
ACTION: Final rule.

SUMMARY: The Department of the
Treasury (“‘Department”) is issuing in
final form amendments to the
regulations issued under the
Government Securities Act of 1986 (the
“Government Securities Act” or
“GSA").1 Section 405.3 of the GSA
regulations requires registered
government securities brokers and
dealers to comply with the requirements
of Securities and Exchange Commission
(the “Commission” or “‘SEC”) Rule 17a-
11 under the Securities Exchange Act of
1934 (the “Exchange Act”), with certain
modifications. The SEC has amended
Rule 17a-11 and the Department’s
amendments parallel the SEC’s changes.
The amendments will, among other
things, ease the regulatory and reporting
burdens on registered government
securities brokers and dealers by
eliminating the requirement that they
submit certain supplemental financial

1 Pub. L. No. 99-571, 100 Stat. 3208 (1986).
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reports previously required by §405.30of
the GSA regulations. Registered
government securities brokers and
dealers will remain obligated to transmit
notice of a capital deficiency or certain
other events.
EFFECTIVE DATE: October 26, 1994.
FOR FURTHER INFORMATION CONTACT:
Ken Papaj (Directar) or Ron Couch
(Government Securities Specialist),
Bureau of the Public Debt, Government
Securities Regulatiens Staff, 999 E Street
Room 515, Washington, DC
20239-0001. (202) 219-3632.

SUPPLEMENTARY INFORMATION:

1. Background

When the Department first adopted
rules and regulations affecting
povernment securities brokers and
dealers, it took into consideration the
already existing regulation of securities
brokers and dealers registered with the
SEC under seotions 15 or 158 of the
Exchange Act, with a view toward
preventing overly burdensome or
duplicative regulations. In that regard,
the GSA regulations incorporated, by
reference, many of the SEC’s rules
regulating brokers and dealers,
including, with modification, Rule 17a-
11.

On July 7, 1993, the SEC adopted
amendments to 17 CFR 240.17a-11
(Rule 17a=11), which became effective
August 12, 1993.2 The primary purpose
of Rule 17a-11 is to provide the SEC
and other regulatory bodies with
advance warning and information
regarding brokers and dealers that are
experiencing financial or operational
difficulty. Prior to the SEC's
amendments, Rule 17a-11 required a
broker or dealer to give notice and
transmit supplemental reports to the
Commission and other regulatory bodies
when its net capital declined below its
required minimum level or when its
total outstanding principal amount of
satisfactory subordination agreements
exceeded allowable levels for more than
90 days. The SEC's amendments, among
other things, eliminated the requirement
that brokers and dealers file Part 1 or
Part {1A of Form X—-17A-5, Financial
and Operational Combined Uniform
Single Report (“FOCUS Report”’) after a
net capital deficiency. Brokers and
dealers, however, remain obligated to
transmit same-day notice of such a
capital deficiency. Additienally, prior to
the amendments to Rule 17a-11, brokers
and dealers whose net capital fell below
certain “‘early warning levels’ 3 were

* Securities Exchange Act Release No. 32586 [July
7. 1993), 58 FR 37655-58 (July 13, 1993),
' Early warning levels are capital levels set at
nts that are higher than the miaimum caplial

required to file monthly FOCUS Report
for at deast three successive months.
This requirement was eliminated by the
amendments and replaced with the
requiremnent that brokers and dealers
promptly notify the Commission and

eir desi examining authority
(*DEA™) of the triggering event.
However, the changes to SEC Rule 17a-
11 did not apply to registered
government securities brokers and
dealers because the Treasury is the
rulemaker for these firms.

Section 405.3 of the GSA regulations
requires, with certain modifications,
every registered government securities
broker or dealer to comply with Rule
17a—-11. Consistent with the SEC's pre-
amendment Rule 17a-11, §205.3 has
required registered government
securities brokers and dealers, including
interdealer brokers and fatures
commission merchants (FCMs), to
provide motice of capital deficiencies, to
submit financial reports within 24 hours
of a.capital deficiency, and to file
supplemental reports for three
successive months when capital falls
below early warning levels. Since the
SEC’s amendments to Rule 17a-11,
without conforming amendments to
§405.3 of the GSA regulations, the rules
applicable to government securities
brokers and dealers have been unclear.
At the time of the amendments to SEC
Rule 17a—11, Treasury was unable to
revise the GSA regulations accordingly
because its rulemaking authority had
expired in October 1991 and
reauthorization legislation was still
being considered by the Congress.

The Treasury supported the SEC
changes to Rule 17a—11 and tock action
to relieve registered government
securities brokers and dealers of the
requirement to file supplemental
financial reports under § 405.3, pending
the reauthorization of Treasury’s
rulemaking authority and the issuance
of conforming amendments.
Accordingly, on August 27, 1993, at the
request of Department staff, the SEC
staff issued to no-action letter ¢ stating
that no action would be recommended

requirement. In situations where the capital level of
a broker or dealer is declining, the early warning
level serves the purpose of alerting regulatory
agencies that the firm may be experiencing financial
or operational difficulty. This early notification
enables the regulatory agencies to monitor the
activitiesof abroker-dealer and assess its financial
conditien while there is still time to take action to
prevent the broker-dealer from falling out of
compliance with the minimum capital requirement.

“Letter from Michael A. Macchiaroli, Associate
Director, Division of Market Regulation, U1.S.
Securities and Exchange Commission, 10 Raymond
J. Hennessy, Vice President, New York¥Stock
Exchange, and to John F. Pinte, Executive Vice
President, National Asseciation of Securities
Dealers, datod August 27, 1963.

to the Commission if a DEA waived the
financial report filing requirements of
SEC Rule 17a-11, as modified and made
applicable to registered government
securities brokers and dealers by
§405.3, provided that:

{1) a registered government securities
broker or dealer gives notice the same
day of the event in accordance with
Rule 17a-11:

(a) if the liquid capital of a
government securities broker-dealer
subject to the financial responsibility
requirements of § 402.2 under the GSA
declines below the minimum amount
required by §402.2, or

(b) if the net capital of a government
securities interdealer broker subject to
the financial responsibility
requirements of § 402.1{e) of the GSA
declines below the minimum amount
required by § 402.1{e), or

(¢} if the net capital of a registered
government securities broker or dealer
that is also an FCM registered with the
Commodity Futures Trading
GCommission (“CFTC") falls below the
greater of (i) the minimum amount
required by Rule 15¢3-1 {17 CFR
240.15¢3-1) or [ii) the minimum
amount required by CFTC Rule 1.17 (17
CFR1.17); or

(2) a registered government securities
broker or dealer gives notice promptly
(within 24 hours) in accordance with
Rule 17a-11 upon the occurrence of an
event that would require under § 405.3
the filing of a Report on Finances and
Operations of Government Securities
Brekers and Dealers {"“FOGS Report™) or
FOCUS Report.

The no-action letter also noted that
Treasury's rulemaking authority had
expired, but that Treasury staff
intended, upon reauthorization of its
rulemaking authority, to amend its
regulations under the GSA to conform to
the SEC’s amendments to Rule 17a-11.
The Treasury's rulemaking authority
was reauthorized on December 17, 1893,
with the enactment of the Government
Securities Act Amendments of 1993,5
thus enabling the Department to make
this rule change.

II. Amendments
A. Section 405.3

The new rule eliminates the prior
requirement that registered government
securities brokers or dealers file
financial reports within 24 hours after a
liquid or met capital deficiency by
adopting paragmph {b) of SEC Rule 17a—~
11.6 Regi government securities
brokers and dealers will remain

% Pab. L. 103-202, 107 Stat. 2344 (1993).
17 CFR 240.17a-11(b).
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obligated to transmit notice of a liquid
or net capital deficiency on the same
day of the occurrence. However, unlike
the previous rule, the amendments
require the notice to specify the
registered government securities
broker’s or dealer’s capital requirement
and its current amount of capital. This
latter requirement does not impose any
additional burdens on registered
government securities brokers and
dealers because they are required to
continually monitor their minimum
capital requirement and their current
amount of capital to ensure compliance
with the Department's capital rule.

Section 405.3 also adopts the
requirement of SEC Rule 17a-11(b) that
a broker or dealer must give notice of a
capital deficiency when it is informed
by its DEA or the Commission that it is,
or has been, in violation of the capital
requirements, even if it does not agree
with that determination. In the event of
such a dispute, the broker or dealer may
state in its notice the arguments for its
disagreement with the capital deficiency
determination.

The requirement that registered
government securities brokers and
dealers file Part II or Part IIA of the
FOGS Report, or in limited cases the
FOCUS Report, within 15 calendar days
after the end of the next three months
if their capital falls below certain early
warning levels is also eliminated. In lieu
of this requirement, and consistent with
the SEC's Rule, § 405.3(a)(5) requires
that, in the event a registered
government securities broker's or
dealer’s capital falls below certain early
warning levels, it is required to file
notice of such event promptly (within
24 hours).

Section 405.3(a)(5) also adds a new
early warning level based on minimum
capital after haircuts for registered
government securities brokers or dealers
other than government securities
interdealer brokers and government
securities brokers and dealers that also
are FCMs, In addition to sending
prompt notice any time their liquid
capital is less than 150 percent of
haircuts, such government securities
brokers and dealers also have to send a
notice when their liquid capital after
deducting total haircuts is less than 120
percent of their minimum capital
requirement. This is consistent with the
SEC early warning level for net capital
and especially important for a registered
government securities broker or dealer
that may have no haircuts.

These amendments to § 405.3 of the
GSA regulations conform the
notification provisions applicable to
registered government securities brokers
and dealers to the requirements

applicable to diversified brokers and
dealers registered with the SEC. The
Department is conforming the
regulations under the GSA to SEC Rule
17a-11 to ensure consistent regulatory
treatment for all classes of governmenit
securities brokers and dealers registered
with the Commission and to reduce the
reporting burdens on registered
government securities brokers and
dealers.

The Department believes that there is
no reason for registered government
securities brokers or dealers to file
reports in circumstances where other
brokers or dealers registered with the
SEC are not filing reports. Further, the
same-day notice requirement provides
the Commission and the DEAs adequate
warning of financial or operational
problems, thereby enabling them to
increase the surveillance of a registered
government securities broker or dealer
experiencing difficulty and to obtain
any additional information necessary to
assess the broker’s or dealer’s financial
condition.

Due to the revisions of SEC Rule 17a—
11, the Department is also making minor
housekeeping changes to § 405.3(a) by
deleting paragraphs 405.3(a) (4) and (5),
which are no longer applicable, and
redesignating the remaining paragraphs.
To correct an oversight, the Department
is adding new paragraph 405.3(c)(7) that
indicates that references in SEC Rule
17a-11 to § 240.17a-3, relating to
records, mean § 404.2 of the GSA
regulations. This provision, which
appears in paragraphs 405.3 (a) and (b),
was inadvertently excluded from
paragraph 405.3(c) when the
implementing GSA regulations were
adopted in July 1987.

B. Technical Amendments to Section
402.2d

The Department is also making a
technical amendment to paragraph (j) of
§402.2d of the GSA regulations.
Currently, paragraph (j) of § 402.2d,
which modifies § 240.15¢3-1d(c)(5)(1),
prohibits a registered government
securities broker or dealer from entering
into a temporary subordinated loan
during any period in which the broker
or dealer is subject to “‘any of the
reporting provisions” of § 405.3.
Although the requirement in §405.3 to
file supplemental financial reports (i.e.,
FOGS or FOCUS Reports) in the event
of a capital deficiency or the breaching
of early warning levels is being
eliminated, the Department is retaining
the capital rule’s prohibition against a
registered government securities broker
or dealer obtaining a temporary
subordinated loan during a period of
financial or operational difficulty.

Accordingly, paragraph (j) is being
amended to prohibit a registered
government securities broker or dealer
frem obtaining a temporary
subordinated loan if it has given notice
under § 405.3 within the preceding
thirty days. This amendment will enable
the DEAs to prevent a registered
government securities broker or dealer
from obtaining temporary loans during
periods in which the broker or dealer
may be experiencing financial or
operational difficulties.

III. Special Analysis

. Because this final rule is merely a
conforming amendment, the Department
has determined that it is not a
“significant regulatory action” as
defined in Executive Order 12866.

In addition, in accordance with the
Administrative Procedure Act (5 U.S.C.
553(b)), the Department for good cause
finds that issuing a notice of proposed
rulemaking and requesting comment are
unnecessary. This rulemaking merely
makes corrections to the existing GSA
rule to conform it to the amendments to
the SEC rule upon which it is based.
The rule makes no independent
substantive changes in the treatment of
government securities brokers and
dealers—they have previously been
subject to reporting requirements
parallel to other registered brokers and
dealers, and they will continue to be
subject to reporting requirements
parallel to other registered brokers and
dealers. This rule change imposes no
additional burdens or requirements on
government securities brokers and
dealers. For these reasons, the
Department is issuing the rule in final
form, with an immediate effective date,
pursuant to 5 U.S.C. 553(d)(3).

Because no notice and public
comment are required for this
rulemaking, the provisions of the
Regulatory Flexibility Act (5 U.S.C 601,
et seq.), do not apply. In addition, the
information collections concerning this
rule have been previously reviewed and
approved by the Office of Management
and Budget under the Paperwork
Reduction Act (44 U.S.C. 3504(h)) and
assigned control number 1535-0089.
This rulemaking makes no substantive
change to the information collection
requirements except to delete the
requirement that a registered
government securities broker or dealer
file a FOGS or FOCUS Report after
experiencing a capital deficiency or
triggering the early warning level notice
requirements.
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List of Subjects
17 CFR Part 402

Brokers, Government securities.
17 CFR Part 405

Brokers, Government securities,
Reporting and recordkeeping
requirements,

For the reasons set out in the
Preamble, 17 CFR Parts 402 and 405 are
amended as follows:

PART 402—FINANCIAL
RESPONSIBILITY

1. The authority citation for Part 402
is revised to read as followsms

Authority: Sec. 101, Pub. L. 99-571, 100
Stat. 3209; Sec. 4(b), Pub. L. 101-432, 104
Stat. 963; Sec. 102, Sec. 106, Pub. L. 103-202,
107 Stat. 2344 (15 U.S.C. 780-5 (b)(1)(A),
(b)(4)).

2. Section 402.2d is amended by
revising the second sentence of
paragraph (j) to read as follows:

§402.2(d) Appendix D—Modification of
§240.15¢3—-1d of this title, relating to
satisfactory subordination agreements, for
purposes of § 402.2.
* * * x *

(j) ® Sl i

“(i) * * * This temporary relief shall
not apply to a government securities
broker or dealer if, within the preceding
thirty calendar days, it has given notice
pursuant to § 405.3, or if immediately
prior to entering into such
subordination agreement, the liquid
capital, as defined in § 402.2(d) of this
title, of such broker or dealer would be
less than 150% of total haircuts, as
defined in § 402.2(g) of this title, or the
amount of its then outstanding
subordination agreements exceeds the
limits specified in § 240.15¢3-1(d).
* k &

* * * * b

PART 405—REPORTS AND AUDIT

3. The authority citation for Part 405
is revised to read as follows:

Authority: Sec. 101, Pub. L. 99-571, 100
Stat. 3209; Sec. 4(b), Pub. L. 101-432, 104
Stat. 963; Sec. 102, Sec. 106, Pub. L. 103-202,
107 Stat, 2344 (15 U.S.C. 780-5 (b)(1)(B),
(b)(1)(C), (b)(4)).

4. Section 405.3 is amended by
revising the section title; by deleting
paragraphs (a)(4) and (a)(5); by
redesignating paragraphs (a)(6), (a)(7)
and (a)(8) as (a)(4), (a)(5) and (a)(6),
respectively; by revising newly
redesignated (a)(5); by redesignating and
revising paragraph (c)(5) as (c)(6); and
adding new paragraphs (c)(5) and (c)(7)
to read as follows:

§405.3 Notification provisions for certain
registered government securities brokers
and dealers.

(8) % %

(5) Section 240.17a-11(c), for the
purposes of this section, is modified to
read as follows:

*“(c) Every registered government
securities broker or dealer shall send
notice promptly (but within 24 hours) in
accordance with paragraph (g) of this
section if a computation made pursuant
to the requirements of § 402.2 of this
title shows, at any time during the
month, that its liquid capital is less than
150 percent of total haircuts,
determined in accordance with § 402.2
of this title, or that its capital after
deducting total haircuts from liquid
capital is less than 120 percent of the
registered government securities broker
or dealer’s minimum capital
requirement specified in §402.2 (b) or
(c) of this title as applicable.”

(C) * & *x

(5) § 240.17a-11(c) for the purposes of
this section is modified to read as
follows: y

“(c) Every broker or dealer shall send
notice promptly (but within 24 hours)
after the occurrence of the events
specified in paragraphs (c)(1), (c)(2),
(c)(3), or (c)(4) of this section in
accordance with paragraph (g) of this
section:"

(6) A new paragraph 240.17a-11(c)(4)
is added to read as follows:

*(4) If a computation made by a
government securities broker or dealer
that is not a registered broker or dealer
but that is also a futures commission
merchant registered with the
Commodity Futures Trading
Commission shows that:

*(i) The adjusted net capital of such
entity is less than the greater of:

“*(A) 150 percent of the appropriate
minimum dollar amount required by
§1.17(a)(1)(i), or

“(B) 6 percent of the following
amount: The customer finds required to
be segregated pursuant to § 4d(2) of the
Commodity Exchange Act and §1.17 of
this title, less the market value of
commodity options purchased by option
customers on or subject to the rules of
a contract market, provided, however,
the deduction for each option customer
shall be limited to the amount of
customer funds in such option
customer’s account; or

“(ii) At any point during the month,
aggregate indebtedness is in excess of
1200 percent of net capital or total net
capital is less than 120 percent of the
minimum net capital required.”

(7) References to § 240.17a-3, relating
to records, mean § 404.2 of this chapter.

(Approved by the Office of Management and
Budget under control number 1535-0089.)

Date: October 11, 1994.
Frank N. Newman,
Under Secretary for Domestic Finance.
[FR Doc, 94-26545 Filed 10-25-94; 8:45 am]
BILLING CODE 4810-39-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing-Federal Housing
Commissioner

24 CFR Parts 207, 213, 221, and 236
[Docket No. R-94-1660; FR-3342-N-02]
RIN 2502-AG04

Deletion of the 90 Percent-of-Value
Criterion in Section 223(a)(7)
Refinancing; Extension of
Effectiveness

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, HUD.

ACTION: Notice of extended effective
period.

SUMMARY: This notice extends the
effectiveness of the interim rule,
published October 26, 1993 (58 FR
57558), which deletes the value
criterion in section 223(a)(7)
refinancing, The rule will remain in
effect until April 26, 1995. The final
rule is currently in the last stages of
review by HUD and the Office of
Management and Budget (OMB) and
will be published when approved.
EFFECTIVE DATE: As of October 26, 1994,
the interim rule published October 26,
1993 (58 FR 57558), is effective until
April 26, 1995.

FOR FURTHER INFORMATION CONTACT: Jane
Luton, Acting Director, Policies and
Procedures Division, Department of
Housing and Urban Development, 451
Seventh Street, S.W., Room 6142,
Washington, D.C. 20410. Telephone
numbers: (202) 708-2556; and TDD
(202) 708—4594. (These are not toll-free
numbers.)

SUPPLEMENTARY INFORMATION: Section
223(a)(7) of the National Housing Act
(12 U.S.C. 1715n(a)(7)) (the Act)
authorizes HUD to insure mortgages
given to refinance existing HUD-insured
mortgages under any section or title of
the Act. HUD has implemented Section
223(a)(7) in each of its regulations
authorizing the insurance of mortgage
refinancing, including 24 CFR parts 207,
213, 220, 221, 231, 232, 236, 241, and
242,
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Due to requirements of the Act, each
of these parts limits the principal
amount of the refinanced mortgage to
the lower of: (a) the original principal
amount of the existing mortgage, or (b)
the unpaid balance of the existing
mortgage, to which certain HUD-
approved items may be added.
Additionally, each of these parts, except
parts 241 (supplemental loans) and 242
(hospitals), prohibited the refinanced
mortgage amount from exceeding a
stated percentage of the Federal Housing
Commissioner’s estimate of value of the
project after completion of any repairs,
improvements, or additions to the
property. Unlike the limitation noted
above, the value criterion was not a
statutory requirement.

The value criterion precluded many
troubled projects from refinancing their
HUD-insured mortgages, thus
preventing them from lowering their
debt service payments and gaining a
sounder financial footing. Because
Section 223(a)(7) mortgages are already
limited by the amount of the original
insured mortgage, HUD felt the public
interest and HUD's Insurance Fund
would be better served by allowing
these loans to be refinanced to take
advantage of lower interest rates.
Accordingly, on October 26, 1993, HUD
published an interim rule (58 FR 57558)
removing the value criterion from these
sections of HUD's lations
implementing Section 223(a)(7).

The preamble to the interim rule
stated that the rule would cease to be
effective after October 26, 1994, unless
before that date HUD published it as a
final rule. The final rule is currently in
the last stages of review by HUD and the
Office of Management and Budget
(OMB) and will be published upon
approval.

To prevent a period during which
there is no rule in effect on this subject,
the Department is extending the
effective date of the interim rule
deleting the value criterion in Section
223(a)(7) refinancing, from October 26,
1994, until April 26, 1995. This action
extends the potential effective period
from 11 months to 18 months which is
in accordance with internal
Departmental guidelines on interim
rules. However, the Department
anticipates that a final rule will be
published well befare the expiration of
the 18-month period. The final rule
would supersede the interim rule.

Consistent with the extension of the
interim rule, the Department also is
extending the Expedited Section
223(a)(7) Processing Instructions (issued
November 24, 1993 for use by the
Department). The instructions will now

be effective until April 26, 1995, unless
otherwise superseded.

Dated: October 20, 1994.
Nicolas P. Retsinas,

Assistant Secretary for Housing-Federal
Housing Commissioner.

[FR Doc. 94-26525 Filed 10-21-94; 3:04 pm]
BILLING CODE 4210-27-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 914

Indiana Abandoned Mine Land
Reclamation Plan

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Indiana Abandoned
Mine Land Reclamation (AMLR) Plan
(hereinafter referred to as the “Indiana
plan") under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). The amendment is intended
to revise the Indiana plan to allow the
State to assume responsibility for
administering an emergency response
reclamation program in Indiana on
behalf of OSM.

EFFECTIVE DATE: October 26, 1994.

FOR FURTHER INFORMATION CONTACT:
Mr. Roger W. Calhoun, Director,
Indianapolis Field Office, Office of
Surface Mining Reclamation and
Enforcement, Minton-Capehart Federal
Building, 575 North Pennsylvania
Street, Room 301, Indianapolis, IN
46204, Telephone (317) 226-6166.
SUPPLEMENTARY INFORMATION:

I. Background on the Indiana Plan

Il. Submission of the Proposed Amendment
III. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

VI. Procedural Determinations

1. Background on the Indiana Plan

On July 29, 1982, the Secretary of the
Interior conditionally approved the
Indiana plan. Background information
on the Indiana plan, including the
Secretary's findings, the disposition of
comments, and the approval of the
Indiana plan can be found in the July
26, 1982, Federal Register (47 FR
32110). Subsegquent actions concerning
the conditions of approval and
amendments to the plan can be found at
30 CFR 914.20 and 914.25.

II. Submission of the Proposed
Amendment

Section 410 of SMCRA authorizes the
Secretary to use funds under the AMLR
program to abate or control emergency
situations in which adverse effects of
past coal mining pose an immediate
danger to the public health, safety, or
general welfare. On September 29, 1982
{47 FR 42729), OSM invited States to
amend their AMLR Plans for the
purpose of undertaking emergency
reclamation programs on behalf of OSM,
States would have to demonstrate that
they have the statutory authority to
undertake emergencies, the technical
capability taedesign and supervise the
emergency work, and the administrative
mechanisms to quickly respond to
emergencies either directly or through
contractors.

Under the provisions of 30 CFR
884.15, any State may submit proposed
amendments to its approved AMLR
Plan. If the proposed amendments
change the scope or major policies
followed by the State in the conduct of
its AMLR program, the Director must
follow the procedures set out in 30 CFR
884.14 in reviewing and approving or
disapproving the proposed
amendments.

The proposed assumption of the
AMLR emergency program on behalf of
OSM is a major addition to the Indiana
AMLR plan. Therefore, to asume the
emergency program, Indiana must revise
the Indiana Plan to include conducting
the AML emergency program.

By letter received November 17, 1992
(Administrative Record No. IND-1171),
the Indiana Department of Natural
Resources (IDNR), Division of
Reclamation, submitted a proposed
Program Amendment to the Indiana
Program. The amendment describes the
specific procedures which Indiana will
follow to investigate, reclaim and
document emergency reclamation
activities in the State. The amendment
also describes the realty and
environmental compliance activities
that will support this function of the
State's AMLR program.

OSM published an announcement of
proposed rulemaking on the Indiana
amendment and requested public
comment on January 14, 1993 (58 FR
4374). The public comment period
closed on February 16, 1993.

On March 26, 1993 (58 FR 16379),
OSM published a correction of the
address of the Indiana Department of
Natural Resources (IDNR) which was
printed in the January 14, 1993,
proposed rule document.

On October 29, 1993 (Administrative
Record Number IND-1303), OSM
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received from Indiana a revised version
of the Indiana plan amendment. The
proposed revisions were intended to
address OSM’s comments on the
original amendment. OSM published an
announcement of the proposed
revisions to the initial submittal of the
Indiana plan amendment and reopened
the public comment period on
December 6, 1993 (58 FR 64212). The
public comment period closed on
December 20, 1993.

By letter dated June 27, 1994
(Administrative Record Number IND—
1381) Indiana submitted a second
revised version of the Indiana plan
amendment. The proposed revision
contains two changes which are
intended to address OSM's comments
on'the October 29, 1993 revised version
of the Indiana plan amendment.

I11. Director's Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
884.14 and 884.15, are the Director’s
findings concerning the proposed
amendment.

Revisions not specifically discussed
below concern nonsubstantive wording
changes, or revise cross-references and
paragraph notations to reflect
organizational changes resulting from
this amendment.

The following information is
contained in Indiana’s formal
submission to OSM pursuant to the
guidelines published in the Federal
Register, 47 FR 42729 (September 29,
1982), as to its authority and procedures
for implementing an emergency
response reclamation program based on
the provisions in Section 410 of the
Surface Mining Control and
Reclamation Act of 1977, Pub. L. 95-87
(SMCRA).

1. The agency designated by the
Governor as authorized to receive grants
and administer an emergency program.

2. A legal opinion from the chief legal
officer that the designated agency has
the authority under State law to conduct
the emergency program in accordance
with the requirements of Section 410 of
Title IV of the Act.

3. A description of the policies and
procedures to be followed by the
designated agency in conducting the
reclamation program including:

a. The purpose of the emergency response
reclamation activities to be undertaken by the
Indiana Department of Natural Resources,
Division of Reclamation is to enter upon any
land where an emergency exists and on any
other land to have access to the land where
the emergency exists and restore, reclaim,
abate, control or prevent the adverse effect of
coal mining practices and to do all things
necessary or expedient to protect the public

health, safety, or general welfare. For the
purposes of this plan amendment emergency
is defined as a sudden danger or impairment
that presents a high probability of substantial
physical harm to the health, safety, or general
welfare of people before the danger can be
abated under normal program operation
procedures.

b. The Indiana Department of Natural
Resources will assume authority for all
emergency projects within Indiana and will
coordinate work with the Federal Office of
Surface Mining Reclamation and
Enforcement (OSM). Coordination with other
state or local agencies will be on a project
specific basis. The Department of
Administration will be a key component in
the procurement of goods and services for
emergency work. Assistance is also available
from the Indiana Department of
Transportation and the Indiana State
Emergency Management Agency,

All investigations and eligibility findings
required by Title IV of SMCRA will be
conducted by the Division of Reclamation.
This information on emergency
investigations will be provided to OSM. Once
OSM makes a finding of fact that an
emergency situation exists, the state will
undertake the specific construction efforts
approved by OSM to abate the declared
emergency situation.

¢. Land acquisition for emergency projects
will follow the guidelines as stated in
Indiana's approved State Plan, The state will
acquire lands in emergency situations where
no other practical means are available to
abate an immediate threat to the health,
safety or general welfare of its citizens.
Policies, procedures and authority to acquire
lands is clearly detailed in the approved
State Plan in the sections entitled Land
Acquisition, Management and Disposal.
Indiana does not consider land acquisition to
be a preferred step in reclamation projects
and will therefore proceed with this option
only under unique circumstances.

d. The policies and procedures for
emergency reclamation on private and public
lands will be the same as for other AML
reclamation activities and detailed in the
approved State Plan at 884.13(c)(5) and (6).

e. The Indiana Department of Natural
Resources may enter on any land where an
emergency exists or on adjacent lands for
access, in order to protect the public health,
safety or general welfare from adverse effects
of coal mining, It is the policy of the State
of Indiana to respect the rights of private
ownership, and the state will make all
reasonable efforts to obtain a written consent
from the owner of record in advance of
emergency reclamation. The consent for right
of entry shall be in the form of a signed
agreement with the land owner or the
authorized agent,

f. The Indiana Department of Natural
Resources will publish a legal notice in a
general circulation newspaper within each
county potentially affected by this emergency
program assumption. These legal notices will
provide for a thirty-day comment period and
will include the possibility of conducting
public meetings in order to resolve any issues
of general concern. Each notice will include
a statement of availability of this emergency

reclamation amendment package. All
comments received on this amendment will
be incorporated by reference to this
document and made available to any
interested parties.

4. A description of the administrative
and managerial structure to be used in
conducting the emergency reclamation
program including: =

a. The organizational and management
structure to be utilized by the Division of
Reclamation for the emergency program will
be the same as established for the other Title
IV AML program operations and is contained
within the approved State Plan. Key
positions in the emergency program
operations and their responsibilities are
detailed below.

Inventory Specialist—respoasible for
initial investigation of all potential
emergency situations. Compiles all pertinent
information at each site to allow for
consistent evaluation of the degree of
seriousness and level of response necessary.
Conducts initial coordination with other
Division of Reclamation employees as well as
other organizations and/or individuals
necessary to insure proper response,
protection and control.

Assistant Director for Restoration
Program—makes final determination for the
State on the status of each potential
emergency. Will act as primary contact point
for the Division of Reclamation in relations
with the Department of Administration and
the Federal Office of Surface Mining.

Project Manager Supervisor—responsible
for insuring that all emergency abatement
contract work is performed by the contractor
in accord with the agreed terms and
conditions of the contract. Will conduct pre-
bid meetings with potential contractors if
time permits.

Emergency Program Coordinator—The
Division of Reclamation intends to fill this
position with a registered professional
engineer who will be capable of coordinating
all emergency program activities as well as
providing expert testimony for 