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Presidential Documents

Title 3—

The President

Proclamation 6652 of March 2, 1994

Save Your Vision Week, 1994

By the President of the United States of America

A Proclamation

Vision is a gift to be treasured. We often take our sight for granted and
must be reminded that our eyes require adequate care and attention. At
a time when new technologies are revolutionizing medicine, eye care contin-
ues to make dramatic progress. Many diseases or accidents that would
have caused permanent blindness just a few decades ago can now be treated,
with excellent prospects for full recovery. Eye care professionals learn more
about proper eye care every year, discovering new ways to prevent disease
and to minimize potential damage to our precious eyesight.

Despite our ever-increasing medical knowledge, however, thousands of Amer-
icans still suffer preventable vision loss each year. Proper eye care can
significantly reduce the incidence of such needless tragedies, and I encourage
all Americans to learn ways to minimize the risks of disease and injury
to their eyes.

Having periodic eye examinations is an excellent way to invest in one's
long-term health. Preventive eye care is always more efficient, more effective,
and less expensive than dealing with an existing disease. A comprehensive
eye examination allows an eye care professional the ability to identify a
disease in its earliest stages and prescribe the treatment with the best chances
for success.

Glaucoma, one of the leading causes of blindness in the United States,
if diagnosed early, can be treated quite successfully. Though there are often
no early warning symptoms of the disease, an eye care professional can
detect the affliction during a regular examination and prescribe eye drops
or other simple treatments to control the disease and save the patient’s
sight. I urge all people at high risk for glaucoma—African Americans over
the age of 40 and everyone over the age of 60—to receive an eye examination
through dilated pupils at least every two years.

People with diabetes are also at particularly high risk for preventable eye
disorders. Such eye disease as diagetic retinopathy, which still blinds many
people with diabetes in our Nation, can be stopped if it is diagnosed in
time. By receiving an eye examination at least once a year, diabetics can
do much to protect their vision.

Children, of course, should receive periodic eye examinations, starting when
they are very young. Regular eye care at a tender age can identify otherwise
hidden disorders, thus sparing the child a lifetime of visual impairment.

I encourage all Americans to take precautions to safeguard their vision
throughout their lives. We must teach our children proper eye safety by
example—wearing masks or goggles when we play in contact sports and
using safety glasses when working with volatile chemicals or dangerous
machinery.

To encourage everyone to make a concerted effort to protect the cherished
gift of sight, the Congress, by a joint resolution approved December 30,
1963 (77 Stat. 629; 36 U.S.C. 169a), has authorized and requested the Presi-
dent to issue a proclamation designating the first week in March of each
year as “Save Your Vision Week.”
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{FR Doc. 94-5163
Filed 3-2-94; 3:35 pm]
Billing code 3195-01-P

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States
of America, do hereby proclaim the week beginning March 6, 1994, as
Save Your Vision Week. I urge all Americans to participate in this observance
by making eye care and eye safety a priority in their lives. I invite eye
care professionals, members of the media, and all public and private organiza-
tions committed to the important goal of sight protection to join in activities
that will make Americans more aware of the steps they can take to protect
their vision. A

IN WITNESS WHEREOF, 1 have hereunto set my hand this second day
of March, in the year of our Lord nineteen hundred and ninety-four, and
of the Independence of the United States of America the two hundred

and eighteenth.
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 837

RIN 3206-AF31

Recomputation of Congressional
Annuitles After Reemployment

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations to establish the method used
to add cost-of-living adjustments
(COLA's) to recomputed annuities of
former Members of Congress who
perform additional service after
retirement as Members and the method
for determining that cap on COLA’s as
it affects these former Members and
under the Civil Service Retirement
System. These regulations interpret
section 8340 of title 5, United States
Code, as it affects these computations.

EFFECTIVE DATE: April 4, 1994. These
regulations apply to benefits based on
reemployment that begins on or after the
effective date.

FOR FURTHER INFORMATION CONTACT:
Harold L. Siegelman, (202) 606-0299.

SUPPLEMENTARY INFORMATION: On
November 10, 1993, we published (at 58
FR 59658) proposed regulations to
establish the method used to add cost-
of-living adjustments (COLA’s) to
recomputed annuities of former
Members of Congress who perform
additional service after retirement as
Members and the method for
determining the cap on COLA's as it
affects these former Members under the
Civil Service Retirement System. We
received no comments on the proposed
regulations,

E.O. 12291, Federal Regulation

I have determined that is not a major
rule as defined under section 1{b) of
E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because the regulation will only affect
former Members of Congress who are
reemployed by the Government and
their survivors.

List of Subjects in 5 CFR Part 837

Administrative practice and
procedure, Claims, Disability benefits,
Government employees,
Intergovernmental relations, Pensions,
Reporting and recordkeeping
requirements, Retirement.

Office of Personnel Management.
James B. King,
Director.

Accordingly, OPM amends 5 CFR part
837 as follows:

PART 837—REEMPLOYMENT OF
ANNUITANTS

1. The authority citation for part 837
continues to read as follows:

Authority: 5 U.S.C. 8337, 8344, 8347, 8455,
8456, 8461, and 8468.

Subpart E—Retirement Benefits on
Separation

2. Section 837.505 is added to read as
follows:

§837.505 Cost-of-living adjustments on
Member annuities.

(a) Applying cost-of-living
adjustments to recomputed Member
annuities under CSRS. A member
annuity benefit that is recomputed
under section 8344(d)(1) of title 5,
United States Code, which applies to
certain former Members who become
employed in an appointive position
subject to CSRS, will include the cost-
of-living adjustments under section
8340 of title 5, United States Code, that
are effective after the commencing date
of the benefit computed under section
8344(d)(1).

(b) Limitations on cost-of-living
adjustments on recomputed Member
annuities under CSRS. For purposes of
determining limitations on cost-of-living
adjusfments under section 8340(g) of
title 5, United States Code, the final (or

average) salary of a Member whose
benefit has been recomputed under
section 8344(d)(1) of title 5, United
States Code, which applies to certain
former Members who become employed
in an appointive position subject to
CSRS, will be increased by adjustments
in the rates of the General Schedule
under subpart I of chapter 53 of title 5,
United States Code, that are effective
after the commencing date of the benefit
computed under section 8344(d)(1)

[FR Doc. 94-4921 Filed 3-3-94; 8:45 am)
BILLING CODE 6325-01-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

RIN 3150-AE46

Notification of Spent Fuel Management
and Funding Plans by Licensees of
Prematurely Shut Down Power
Reactors

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations to clarify the timing of
notification to the NRC of spent fuel
management and funding plans by
licensees of those nuclear power
reactors that have been shut down
before the expected end of their
operating lives. The final rule requires
that a licensee submit such notification
either within 2 years after permanently
ceasing operation of its licensed power
reactor or no later than 5 years before
the reactor operating license expires,
whichever event occurs first, Licensees
of nuclear power reactors that have
already permanently ceased operation
by the effective date of this rule are
required to submit such notification
within 2 years after the effective date of
this rule.

EFFECTIVE DATE: April 4, 1994.

FOR FURTHER INFORMATION CONTACT:
Robert Wood, Office of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
telephone (301) 504-1255.
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SUPPLEMENTARY INFORMATION:

Background

On June 30, 1993, the NRC published
in the Federal Register a notice of
proposed rulemaking to clarify the
timing of notification to the NRC of
spent fuel management and funding
plans by licensees of those nuclear
power reactors that have been shut
down prematurely (58 FR 34947).

1. Comments Received

The NRC received four comments on
the proposed rule. Three of the four
comments came from licensees or their
representatives and supported the rule
as proposed. These commenters agreed
with the:NRC assessment that the
proposed rule is administrative in
nature and would produce consistency
with the decommissioning rule.
However, each of the three
recommended that the rule amendments
should apply only prospectively; that is,
the rule should not apply to licensees
whose power reactors have already
permanently ceased operating. The
commenters requested that the NRC
allow licensees of these plants to submit
spent fuel management funding plans
on a case-by-case schedule. One
commenter recommended that the NRC
add a statement to this effect to the final
rule.

A fourth commenter supported the
concept of requiring the submittal of
spent fuel management and funding
plans soon after permanent shutdown,
but recommended that licensees be
required to submit these plans within 60
days after permanent shutdown.

The three commenters representing
licensees also supported the NRC intent
to initiate rulemaking on including
spent fuel costs as part of
decommissioning costs only after
careful consideration of the database
that the NRC is developing in this area.
In a related area, one of these
commenters noted that the NRC
currently has regulations in place in 10
CFR part 72 to ensure a licensee’s
financial qualifications for the safe
construction, operation, and
decommissioning of an independent
spent fuel storage installation (ISFSI).
The fourth commenter supported
rulemaking on funding assurance for
spent fuel storage costs that would be
similar to, but separate from,
decommissioning costs.

2. NRC Response tq'Comments

The NRC responds as follows to the
issues raised by the commenters:

(1) The rule should only apply
prospectively.

NRC response: The NRC disagrees
that this rule should not apply to
licensees of plants that have already
permanently ceased operating. This rule
should be consistent with the provisions
of 10 CFR 50.82(a), which requires all
power plant licensees to submit
decommissioning plans no later than 2
years after permanently ceasing
operations regardless of how long the
plant operated. The NRC recently
amended 10 CFR 50.82(a) to allow the
collection period of any shortfall of
decommissioning funds to be
determined on a case-by-case basis for
plants that had been shut down
prematurely (57 FR 30383, July 9, 1992).
However, even licensees of these plants
must submit their decommissioning
plans within the 2-year time frame,
notwithstanding the collection period
ultimately adopted.

To maintain consistency, the NRC
believes that the 2-year limit should be
applied to plants already shut down.
However, to assure that the NRC does
not impose unnecessary burdens on
these licensees, the final rule has been
modified to ellow these licensees 2
years from the effective date of the rule
to submit their spent fuel management
and funding plans.!

(2) Submittal of spent fuel
management and funding plans should
be required within 60 days of permanent
shutdown of the facility, rather than
within 2 years.

NRC Response: The NRC disagrees
with this comment. Sixty days is too
short a period in which to develop a
meaningful spent fuel management and
funding plan. Because licensees will
normally develop these plans in
conjunction with their
decommissioning plans, the NRC
should maintain consistency by
requiring the same 2-year limit for both
spent fuel management and funding
plans and the overall decommissioning
plan, which includes decommissioning
funding.

(3) Costs associated with the
construction, operation, and
decommissioning of ISFSIs are already
assured by provisions in 10 CFR Part 72.

NRC Response: The NRC agrees that
part 72 contains provisions to ensure

! In practice, licensees of most of the nuclear
power plants that have already permanently shut
down have developed plans for the management
and funding of the dispesition of spent fusl at their
sites. For example, Fort St. Vrain has either shipped
spent fuel offsite to DOE or moved it to an ISFSI
onsite. Shoreham is shipping its fuel to Limerick.
Yankee-Rowe and Rancho Seco have developed
plans for onsite storage facilities. Humboldt Bay
and LaCrosse are maintaining fuel in their spent
fuel pools. Dresden 1, San Onofre 1, end Indian
Point 1 are maintaining fuel in their spent fuel
pools or in pools of other units still operating at the
site. Peach Bottom 1 has no fuel onsite.

that licensees have adequate funds to
construct, operate, and decommission
ISFSIs. Spent fuel management and
funding plans submitted in compliance
with the amended § 50.54(bb) need not
cover spent fuel while it is being stored
in an ISFSI in compliance with part 72.
The NRC will consider whether these
provisions are adequate when it
evaluates whether it is necessary to
include spent fuel management and
funding as part of decommissioning
costs.

Finding of No Significant
Environmental Impact: Availability

This final rule clarifies the timing of
the submittal of plans for managing and
providing funding for managing all
irradiated fuel for those licensees whose
power reactors are shut down
prematurely. This action is required to
coordinate the submittal of spent fuel
management and funding plans with the
submittal of decommissioning plans for
prematurely shut down reactors.
Because management and funding of
spent fuel can have a significant impact
on the method and timing of
decommissioning, licensees should
submit their plans for spent fuel
management and funding to be
consistent with the timing provisions
for decommissioning plans in § 50.82(z)
(i.e., no later than 2 years after
permanent shutdown).

Neither this action nor the alternative
of maintaining the existing rule would
significantly affect the environment.
Changes in the timing of the submittal
of spent fuel management and funding
for prematurely shut down power
reactors would not alter the effect on the
environment of the licensed activities
considered in either the final spent fuel
disposition rule (49 FR 34689; August
31, 1984) or the final decommissioning
rule (53 FR 24018; June 27, 1988) as
analyzed in the Final Generic
Environmental Impact Statement on
Decommissioning of Nuclear Facilities
(NUREG-0586, August 1988). The
alternative to this action would not
significantly affect the environment.
Therefore, the Commission has
determined, under the National
Environmental Policy Act of 1969, as
amended, and the Commission’s
regulations in subpart A of 10 CFR part
51, that this rule will not be a major
Federal action significantly affecting the
quality of the human environment and,
therefore, an environmental impact
statement is not required. No other
agencies or persons were contacted for
this action, and no other documents
related to the environmental impact of
this action exist. The foregoing
constitutes the environmental
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assessment and ﬁndi:& of no significant
impact for this final rule.

Paperwork Reduction Act Statement

This final rule does not contain a new
or amended information collection
requirement subject to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.). Existing requirements were
approved by the Office of Management
and Budget, approval number [3150—
0011].

Regulatory Analysis

On August 31, 1984, the NRC
published a final rule, “Requirements
for Licensee Actions Regarding the
Disposition of Spent Fuel Upon
Expiration of Reactor Operating
Licensees." (49 FR 34689). As part of
this rule, the NRC required power
reactor licensees to submit for NRC
review and approval, no later than 5
years before expiration of the reactor
operating license, their plans for
managing spent fuel at their site until
title to the spent fuel is transferred to
the Department of Energy (DOE). These
plans are to include plans for funding of
spent fuel management before transfer
to DOE.

On June 27, 1988, the Commission
promulgated its final decommissioning
rule (53 FR 24019). Section 50.82 of this
rule provides that licensees of all power
reactors that permanently cease
operation after July 27, 1988, including
those that shut down prematurely, must
apply to the NRC to decommission their
facilities within 2 years following
permanent cessation of operations.
Section 50.82(b}(1)(iii) further provides
that the proposed decommissioning
plan submitted by the licensee should
consider such factors as the
"unavailability of waste disposal
capacity and other site-specific factors
affecting the licensee’s capability to
carry out decommissioning safely
* * *.” The Commission requires
licensees to submit decommissioning
plans in a timely manner after they
permanently cease operations at their
facilities. The NRC'’s regulations
recognize that a licensee's ability to plan
properly and safely for
decommissioning depends on a
licensee’s ability to manage and dispose
of its spent fuel. Thus, the timing of
requirements for submittal of plans for
spent fuel management and storage
should be consistent with the timing for
submittal of decommissioning plans,
including those for power reactors that
have been shut down prematurely.
Therefore, the NRC is amending 10 CFR
50.54(bb) to require each power reactor
licensee to notify the NRC of its program
to manage and provide funding for

management of the irradiated fuel at its
reactor either within 2 years after the
licensee permanently ceases operation
of its reactor or no later than 5 years
before its reactor operating license
expires, whichever occurs first.
Licensees of nuclear power reactors that
have already permanently ceased
operations by the effective date of this
rule are required to submit such
notification within 2 years after the
effective date of this rule.

Although the timing of preparation
and submittal of plans for management
and funding of spent fuel would be
formally advanced for licensees that
shut down their power reactors
prematurely, these licensees typically
would have already evaluated spent fuel
management and funding issues before
submitting decommissioning plans
required under 10 CFR 50.82. This rule
merely makes 10 CFR 50.54(bb)
submittal schedular requirements
consistent with 10 CFR 50.82. Thus,
there should be no substantive impact
on power reactor licensees.

is final rule would not create
substantial costs for other licensees.
This final rule also will not significantly
affect State and local governments and
geographical regions, or the
environment, or create substantial costs
to the NRC or other Federal agencies.
The foregoing discussion constitutes the
regulatory analysis for this final rule.
Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this final
rule will not have a significant impact
upon a substantial number of small
entities, The rule will potentially affect
approximately 115 nuclear power
reactor operating licenses. Nuclear
power plant licensees do not fall within
the definition of small businesses as
defined in section 3 of the Small
Business Act, 15 U.S.C. 632, the Small
Business Size Standards of the Small
Business Administrator (13 CFR part
121), or the Commission'’s Size
Standards (56 FR 56671, November 6,
1991).

Backfit Analysis

The NRC has determined that this
final rule does not impose a backfit as
defined in 10 CFR 50.109(a)(1).
Therefore, a backfit analysis is not
required for this final rule.

List of Subjects in 10 CFR Part 50

Antitrust, Classified information,
Criminal penalty, Fire protection,
Incorporation by reference,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation

protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

For the reasons given in the preamble
and under the authority of the Atomic
Energy Act of 1954, as amended, the
Energy Reorganization Act of 1974, as
amended, and 5 U.S.C. 552 and 553, the
NRC is adopting the following
amendment to 10 CFR part 50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

1. The authority citation for part 50
continues to read as follows:

Authority: Secs, 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 937, 938,
948, 953, 954, 955, 956, as amended, sec.
234, 83 Stat. 1244, as amended (42 U.S.C,
2132, 2133, 2134, 2135, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201 as amended, 202,
206, 88 Stat. 1242 as amended 1244, 1246 (42
U.S.C. 5841, 5842, 5846).

Section 50.7 also issued under Pub. L. 85—
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 50.10 also issued under secs. 101,
185, 68 Stat. 955, as amended (42 U.S.C.
2131, 2235); sec. 102, Pub. L. 91-190, 83 Stat.
853 (42 U.S.C. 4332). Sections 50.13, 50.54
(dd), and 50.103 also issued under sec. 108,
68 Stat. 939 as amended (42 U.S.C. 2138).
Sections 50.23, 50.35, 50.55, and 50.56 also
issued under sec. 185, 68 Stat. 955 (42 U.S.C.
2235). Sections 50.33a, 50.55a and Appendix
Q also issued under sec. 102, Pub. L. 91-190,
83 Stat. 853 (42 U.S.C. 4332). Sections 50.34
and 50.54 also issued under sec. 204, 88 Stat.
1245 (42 U.S.C. 5844). Sections 50.58, 50.91,
and 50.92 also issued under Pub. L. 97-415,
96 Stat. 2073 (42 U.S.C. 2239). Section 50.78
also issued under sec. 122, 68 Stat. 939 (42
U.S.C. 2152). Sections 50.80-50.81 also
issued under sec. 184, 68 Stat. 954, as
amended (42 U.S.C. 2234). Appendix F also
issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

2. Section 50.54 is amended by
revising paragraph (bb) to read as
follows:

§50.54 Conditions of licenses.
- » - - -

(bb) For nuclear power reactors
licensed by the NRC, the licensee shall,
within 2 years following permanent
cessation of operation of the reactor or
5 years before expiration of the reactor
operating license, whichever occurs
first, submit written notification to the
Commission for its review and
preliminary approval of the program by
which the licensee intends to manage
and provide funding for the
management of all irradiated fuel at the
reactor following permanent cessation
of operation of the reactor until title to
the irradiated fuel and possession of the
fuel is transferred to the Secretary of
Energy for its ultimate disposal in a
repository. Licensees of nuclear power
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reactors that have permanently ceased
operation by April 4, 1994 are required
to submit such written notification by
April 4, 1996. Final Commission review
will be undertaken as part of any
proceeding for continued licensing
under part 50 or part 72 of this chapter.
The licensee must demonstrate to NRC
that the elected actions will be
consistent with NRC requirements for
licensed possession of irradiated
nuclear fuel and that the actions will be
implemented on a timely basis. Where
implementation of such actions requires
NRC authorizations, the licensee shall
verify in the notification that submittals
for such actions have been or will be
made to NRC and shell identify them. A
copy of the notification shall be retained
by the licensee as a record until
expiration of the reactor operating
license. The licensee shall notify the
NRC of any significant changes in the
proposed waste management program as
described in the initial notification.
L - - * -

Dated at Rockville, Maryland this 18th day
of February, 1994.

For the Nuclear Regulatory Commission.
James M. Taylor,
Executive Director for Operations.
[FR Doc. 944956 Filed 3-3-94; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 93-NM-09-AD; Amendment
39-8845; AD 94-05-07]

Airworthiness Directives; Boeing
Model 747 Series Airplanes, Excluding
Model 747-400 Series Alrplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing Model 747
series airplanes, that currently requires
repetitive visual inspections of wire
bundles to detect damage due to
chafing, and repair of damaged wires.
This amendment revises the inspection
and repair procedures, and provides a
terminating action, which, if
accomplished, will eliminate the need
for the currently required inspections.
This amendment is prompted by data
that substantiates the need for new
inspection and repair procedures. The
actions specified by this AD are
intended to prevent smoke and fire in
the cockpit emanating from wire

bundles and loss of essential cockpit
instruments necessary for continued
safe flight and landing of the airplane.
DATES: Effective April 4, 1994,

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 4,
1994.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Stephen Oshiro, Aerospace Engineer,
Systems and Equipment Branch, ANM-
1308, FAA, Transport Airplane
Directorate, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
{206) 227-2793; fax (206) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations by superseding AD
92-27-12, Amendment 39-8447 (57 FR
61255, December 24, 1992), which is
applicable to certain Boeing Model 747
series airplanes, was published in the
Federal Register on June 3, 1993 (58 FR
31481). The action proposed to
supersede AD 92-27-12 to require
revised repetitive visual inspections of
wire bundles to detect damage due to
chafing, and repair or replacement of -
damaged wires; and to clarify the
location of the affected wire bundles
above the P6 panel. That action also
would provide an optional terminating
action for the repetitive visual
inspections.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter supports the
proposed rule. )

e Air Transport Association (ATA)
of America, on behalf of one of its
members, requests an extension of the
compliance time for the proposed initial
repetitive inspection of 120 days to
4,000 flight hours for Model 747-100
series airplanes, since its airplanes were
not manufactured with BMS 13-51 type
wire (Kapton insulated). The member
points out that the description of the
wire bundle failure which prompted
issuance of AD 92-27-12 is typical for
aromatic polyimid (Kapton insulated)

type wire bundles. The member notes
the similarity between that incident and
the incident involving a Lockheed
Model L-1011 series airplane that
prompted the FAA to issue AD 84-04—
01, Amendment 394815 (49 FR 6705,
February 23, 1984). The member asserts

.that neither AD 92-27-12 nor this

proposal compare the different failure
modes and effects of aromatic polyimide
(Kapton insulated) type wiring with
other types of wire insulation. Finally,
the member notes that the service -
history of Boeing Model 747-100 series
airplanes indicates that there have been
no reported wire bundle chafing
problems in the area of concern.

The FAA does not concur on the basis
of the following reasons:

The proposed AD addresses a
potentially hazardous condition
involving the manner in which certain
wire bundles were installed in the
affected airplanes. The type of
insulation used on the wires is not
directly relevant to the hazardous
condition. It is the position of the FAA
that the short circuit hazard will
eventually occur on any Model 747-
100, —200, or —300 series airplane with
improperly installed wire bundles,
regardless of the type of wire insulation.
The intent of the proposed AD is to
prevent the occurrence of a short circuit,
not to alter the failure mode and/or
effects of such a failure. The relevance
of the type of wire insulation is limited
to the amount of time required for the
short circuit to occur, once chafing has
begun. Types of wire utilizing harder,
more abrasion resistant insulation will
endure chafing for longer periods of
time before occurrence of a short circuit.
In this respect, Polyimide insulated wire
could possibly be superior to softer
types of wire insulation, such as

Polytetrafluoroethylene (PTFE)
insulated t of wire.
Further, the FAA points out that the

Model L-1011 incident that prompted
the issuance of AD 84-04-01 was not
the direct result of the use of polyimide
insulated wire. That incident was
apparently due to “* * * mechanical
damage to wire insulation due to
continuing chafing * * *" This
information was published with that AD
in the Federal Register (49 FR 6705,
February 23, 1984).

Additionally, the FAA has
determined that the 120-day compliance
time for the proposed initial repetitive
inspection is justified when an
additional hazard is considered, which
was not present in the Model L-1011
incident. The Model L-1011 incident
resulted in a smoke and fire hazard, due
to an electrical fault of a window heat
wire bundle. The loss of the window
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heat function will not, in itself, result in
an immediate safety of flight hazard. In
the case of the Model 747 incident that
prompted issuance of AD 92-27-12, the
electrical fault resulted in the loss of
numerous essential cockpit instruments
necessary for continued safe flight and
landing, in addition to the smoke and
fire hazard.

Finally, the FAA disagrees that
service experience should be used to
justify a reduction of the frequency of
the repetitive inspection intervals for
Model 747-100 series airplanes. While
the FAA does not dispute the
commenter’s claim regarding lack of in-
service chafing incidents on the Model
747-100, the FAA points out that the
wire bundles above the P6 panel are
installed on all Model 747-100, -200,
and —300 series airplanes in accordance
with the same type design data. As a
result, the FAA cannot establish that the
wire bundle installation on Model 747-
100 series airplanes has specific design
features that preclude these airplanes
from the potential hazardous condition.
The FAA does recognize, however, that
some of the airplanes affected by the
proposed AD may not exhibit the wire
bundle chafing problem. For this reason,
paragraph (b)(2)(i) of the proposed AD
provides for termination of the
repetitive inspections on airplanes that
successfully pass a wire bindle
clearance inspection and measurement

procedure.

ATA, on behalf of one of its members,
m(}uests that proposed paragraph {c)
only cite the original issue of Boeing
Service Bulletin 747-24A2186, dated
January 14, 1993, since Revision 1,
dated May 20, 1993, contains several
typographical errors. The FAA partially
concurs. The FAA clarifies that Revision
1 erroneously refers to military
specification MIL-1-42852 and MIL-I-
46853 insulating tapes in several
paragraphs. MIL-I—46852 tape is the
correct military specification number
and should be inserted wherever MIL~
1-42852 or MIL~1-46853 is identified.
The FAA points out that Revision 1 of
the service bulletin contains descriptive
information not found in the original
release of the service bulletin, which
may assist operators in performing the
optional wire bundle modificatian. The
FAA has included a statement in
paragraph (c) of this AD to clarify that
MIL-I—46852 tape shall be utilized
wherever MIL~1-42852 tape or MIL-I-
46853 tape is specified, for those
operators that incorporate Revision 1 of
the service bulletin. Therefore, with this
information included in the AD, the
FAA considers that the service bulletin
references are appropriate in paragraph
(c) of this AD.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

There are approximately 700 Model
747 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 184 airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 1.5 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $55 per work hour. Based
on these figures, the total cost impact of
the AD on U.S. operators is estimated to
be $15,180, or $83 per airplane. This
total cost figure assumes that no
operator has yet accomplished the
requirements of this AD.

Should an operator elect to
accomplish the optional terminating
action that would be provided by this
AD action, the number of work hours
required to accomplish it would be
approximately 1 per airplane, and the
cost of required parts would be
approximately $32 per airplane.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) Is not a
“significant regulatory action" under
Executive Order 12868; (2) isnot a
“‘significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES,

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89, .

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8447 (57 FR
61255, December 24, 1992), and by
adding a new airworthiness directive
(AD), amendment 39-8845, to read as
follows:

94-05-07 Boeing: Amendment 39-8845.
Docket 93-NM-09-AD. Supersedes AD
92-27-12, Amendment 39-8447,

Applicability: Model 747 series airplanes,
excluding Model 747400 series airplanes;
certificated in eny category.

Compliance: Required as indicated, unless
accomplished previously.

Note 1: Paragraph (a) of this AD restates the
requirement for repetitive inspections
contained in paragraphs (a) and (b) of AD 92~
27-12. The first inspection required by this
AD must be performed within the specified
repetitive inspection interval after the last
inspection performed in accordance with
paragraphs (a) and (b) of AD 92-27-12.

To prevent smoke and fire in the cockpit
emanating from wire bundles and loss of
essential cockpit instruments necessary for
continued safe flight and lending of the
airplane, accomplish the following:

(a) Within 15 days after January 8, 1993
(the effective date of AD 92-27-12,
amendment 39-8447): Perform a visual
inspection to detect damage due to chafing of
the wire bundles that extend between the P6
and P7 panels at station 400, water line 385,
right buttock line 15, at Stringer 2 on the
right-hand side, 6 inches aft of the P6 panel.
Pay particular attention to wire bundles
W418, W718, W998, and other bundles that
cross over these bundles. Repeat the
inspection thereafter at intervals not to
exceed 120 days until the inspection required
by paragraph ({;) of this AD is accomplished.
If any damaged wire is found, prior to further
flight, repair the wire in accordance with
Boeing Standard Wiring Practices Document,
D6-54446.

(b) Within the next 4,000 flight hours after
the effective date of this AD, accomplish the
requirements of paragraphs (b)(1) and (b)(2)
of this AD in accordance with Boeing Alert
Service Bulletin 747-24A2186, dated January
14, 1993; or Revision 1, dated May 20, 1993.

(1) Perform a visual inspection to detect
damage due to chafing of the wire bundles
above the P6 panel around station 400, water
line 385, right buttock line 25 in accordance




10272

Federal Register / Vol. 59, No. 43 / Friday, March 4, 1994 / Rules and Regulations

with the service bulletin. Pay particular
attention to wire bundles W418, W718,
w998, W1100, and W1362, and other
bundles that cross over these bundles,
Accomplishment of this inspection
terminates the repetitive inspection
requirements of paragraph (a) of this AD. If
any damaged wire is found, prior to further
flight, repair or replace the wire in
accordance with Boeing Standard Wiring
Practices Document, D6-54446.

(2) Measure the clearance between the wire
bundles in accordance with the service
bulletin.

(i) If the measured clearance between the
wire bundles is 0.25 inch or greater: No
further action is required by this AD.

(ii) If the measured clearance between the
wire bundles is less than 0.25 inch: Repeat
the inspection required by paragraph (b)(1) of
this AD thereafter at intervals not to exceed
120 days.

(c) Installation of the wire modification in
accordance with Boeing Alert Service
Bulletin 747-24A2186, dated January 14,
1993, or Revision 1, dated May 20, 1993,
terminates the repetitive inspections required
by paragraphs (a) and (b) of this AD.
Operators that incorporate Boeing Alert
Service Bulletin 747-24A 2186, Revision 1,
dated May 20, 1993, shall utilize MIL~I-
46852 tape wherever MIL-1-42852 tape or
MIL~]-46853 tape is specified in that service
bulletin:

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

() Special flight permits may be issued in
accordance with FAR 21.197 and 21.189 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(f) The inspections, measurement, and
modification shall be done in accordance
with Boeing Alert Service Bulletin 747
24A2186, dated January 14; 1993; or Boeing
Service Bulletin 747-24A2186, Revision 1,
dated May 20, 1993. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5. U.S.C.
552(a) and 1 CFR Part 51. Copies may be
obtained from Boeing Commercial Airplane
Croup, P.O. Box 3707, Seattle, Washington
98124-2207. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.
(g) This amendment becomes effective on
April 4, 1994,

Issued in Renton, Washington, on February
22,1994.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 944448 Filed 3-3-94; 8:45 am]
BILLING CODE 4910-13-U *

14 CFR Part 39

[Docket No. 93-NM-135-AD; Amendment
39-8820, AD 94-04-02)

Alrworthiness Directives; Canadair
Model Turboprop CL-215-6B11 Series
Alrplanes

AGENCY: Federal Aviation
Administration, DOT.,

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Canadair Model
CL-215-6B11 series airplanes, that
requires inspections to detect cracking
in the rear engine mount struts, and
replacement of struts with new struts, if
necessary; and the eventual replacement
of all struts with new struts. This

' amendment is prompted by reports of

failures of these rear engine mount
struts due to cracking that was caused
by rosette welds on the shank of the
struts not achieving full weld
penetration during manufacture. The
actions specified by this AD are
intended to prevent failure of the rear
engine mount struts, which could
subsequently result in reduced
structural integrity of the nacelle and
engine support structure.

DATES: Effective April 4, 1994.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 4,
1994.

ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Canadair,
Aerospace Group, P.O. Box 6087 Station
A, Montreal, Quebec H3C 3G9, Canada.
This information may be examined at

" the Federal Aviation Administration

(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton; Washington; or at the FAA,
Engine and Propeller Directorate, New
York Aircraft Certification Office, 181
South Franklin Avenue, room 202,
Valley Stream, New York.; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Jeff
Casale, Aerospace eer, Airframe
Branch, ANE-172, FAA, Engine and

Propeller Directorate, New York Aircraft
Certification Office, 181 South Franklin
Avenue, room 202, Valley Stream, New
York 11581; telephone (516) 791-6220;
fax (516} 791-9024.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an
airworthiness directive (AD) that is
applicable to certain Canadair Model
CL-215-6B11 series airplanes was
published in the Federal r on
October 13, 1993 (58 FR 52931). That
action proposed to require repetitive
visual inspections to detect cracking in
the rear engine mount struts, and
replacement of struts with new struts, if
necessary. That action also proposed to
require the eventual replacement of all
struts with new struts; such replacement
would constitute terminating action for
the visual inspections.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA's
determination of the cost to the public.
The FAA has determined that air safety
and the public interest require the
adoption of the rule as proposed.

Currently, there are no Canadair
Model CL~215-6B11 series airplanes on
the U.S. Register. However, should an
affected almlane be imported and
placed on the U.S. Register in the future,
it would take approximately 10 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $55 per work hour.
Required parts will be provided by the
manufacturer at no cost to the operators.
Based on these figures, the total cost
impact of the AD will be $550 per
airplane.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, 1
certify that this action (1) is not a
“significant regulatory action" under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
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Flexibility Act. A final evaluation has
been prepared for this.action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows: :

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 {Amended)

2. Section 39.13 is amended by
adding the following new airworthiness
directive: g

94-04-02 Canadair: Amendment 39-8820.
Docket 93-NM-135-AD.

Applicability: Model CL-215-6B11 series
airplanes, serial numbers 1057, 1061, 1080,
1113 through 1115 inclusive, 1121, 1122,
1124, and 1125; turboprop versions only:
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the rear engine mount
struts, which could subsequently result in
reduced structural integrity of the naceile
and engine support structure, accomplish the
following:

(a) Within 50 hours time-in-service after
the effective date of this AD, perform a visual
inspection to detect cracking in the rear
engine mount struts, part number (P/N)
87110016003, in accordance with Canadair
Alert Service Bulletin 215-A3040, dated -
September 2, 1992. '

(1) K no cracking is detected, repeat the
visual inspection thereafter at intervals not to
exceed 50 hours time-in-service, until the
requirements of paragraph (b) of this AD are
accomrlished.

(2) If any cracking is detected, prior to
further flight, replace the engine rear mount
strut with a new strut, P/N 87110016008 or
-011, in accordance with the service bulletin.

(b) Within 2 after the effective date
of this AD, replace all engine rear mount
struts, with new struts, P/N 87110016-009 or
-011, in accordance with Canadair Alert
Service Bulletin 215-A3040, dated
September 2, 1992. Such replacement
constitutes terminating action for the
inspections required by this AD.

(c) As of the effective date of this AD, no
person shall instail a rear engine mount strut,
P/N 87110016-003, on any airplane.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO), FAA,
Engine and Propeller Directorate, Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who mey add comments and then
send it to the Manager, New York ACO.

Note: information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

{e) Special flight permits may be issued in
accordance with Federal Aviation
Regulations [FAR) 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(3] inspections and replacement shall
be done in accordance with Canadair Alert
Service Bulletin 215-A3040 dated September
2, 1992. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552{a)
and 1 CFR Part 51. Copies may be obtained
from Bombardier, Inc., Canadair, Aerospace
Group, P.O. Box 6087 Station A, Montreal,
Quebec H3C 3G9, Canada: Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Engine and
Propeller Directorate, New York Aircraft
Certification Office, 181 South Franklin
Avenue, room 202, Valley Stream, New York;
or at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(8) This amendment becomes effoctive on
April 4, 1994.

Issued in Renton, Washington, on February
4,1994.

N.B. Martenson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
{FR Doc. 94-3104 Filed 3-3-94; 8:45 am]

BILLING CODE 4810-13-4

14 CFR Part 39

[Docket No. 93-NM-86-AD; Amendment
39-8844; AD 94-05-06]

Alrworthiness Directives; McDonnell
Dougias Model MD-11 Serles
Alrplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive {AD),
applicable to certain McDonnell
Douglas Model MD-11 series airplanes,
that requires modification or
replacement of designated passenger
cabin floor panels. This amendment is
prompted by a report that, during
manufacture, the inserts that attach the
floor panels to the seat tracks and floor

beams were installed using sealant
rather than required adhesive. The
actions specified by this AD are
intended to prevent loss of the
passenger cabin floor capability to
support the airplane interior inertia
loads under emergency landing
conditions.

DATES: Effective April 4, 1994.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 4,
1994.

ADDRESSES: The service information
referenced in this AD may be obtained
from McDonnell Douglas Corporation,
P.O. Box 1771, Long Beach, California
90801-1771, Attention: Business Unit
Manager, Technical Administrative
Support, Dept. L51, M.C. 2-98. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA, Los
Angeles Aircraft Certification Office,
3229 East Spring Street, Long Beach,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Wahib Mina, Aerospace Engineer,
Airframe Branch, ANM-121L, FAA,
Transport Airplane Directorate, Los
Angeles Aircraft Certification Office,
3229 East Spring Street, Long Beach,
California 90806-2425; telephone (310)
988-5324; fax (310) 988-5210.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an
airworthiness directive (AD) that is
applicable to certain McDonnell
Douglas Model MD-11 series airplanes
was published in the Federal Register
on August 19, 1993 (58 FR 44150). That
action proposed to require modification
or replacement of designated passenger
cabin floor Is.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Two commenters support the
proposed rule,

Air Transport Association (ATA)
of America, on behalf of several of its
members, requests that the FAA
withdraw the proposed rule. The
commenter states that all U.S. operators
and all but one non-U.S. operator have
accomplished the modification or
replacement specified in McDonnell
Douglas MD-11 Service Bulletin 53-31,
which is cited in the proposed rule,
thereby ensuring that 9g crash
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certification requirements are satisfied.
The commenter adds that McDonnell
Douglas MD-11 Service Bulletins 53-32
and 53-33, which are also cited in the
proposal, were only included in the
manufacturer’s service program to
ensure commonality between operators,
but were not included in that program
to return the aircraft to its original
design intent. The commenter
concludes that, since all U.S. operators
have accomplished the actions
described in McDonnell Douglas MD-11
Service Bulletin 53-31, there is no need
for an AD. Further, the commenter
believes that issuance of the AD would
contradict the principles of Presidential
Executive Order 12866 (Regulatory
Planning and Review), and would cause
an unjustifiable expense to operators.

The FAA does not concur with the
commenter’s request to withdraw the
proposed rule. As explained in the
preamble to the proposal, the FAA has
determined that accomplishment of the
modification or replacement described
in McDonnell Douglas MD-11 Service
Bulletin 53-31 is neces to correct an
unsafe condition described as loss of the
passenger cabin floor capability to
support the airplane interior inertia
loads under emergency landing
conditions. Under existing bilateral
airworthiness agreements, the FAA is
obligated, through the AD process, to
advise foreign airworthiness authorities
of unsafe conditions relating to products
produced in the United States, and to
provide instructions determined
necessary to correct the unsafe
condition addressed. The appropriate
vehicle for mandating such action to
correct an unsafe condition is the
airworthiness directive.

However, upon consideration of data
submitted by the manufacturer since
issuance of the proposal, the FAA has
determined that accomplishment of the
modification or replacement specified
in McDonnell Douglas MD-11 Service
Bulletin 53-31 adequately addresses the
unsafe condition, and that the actions
described in McDonnell Douglas MD-11
Service Bulletins 53-32 and 53-33 are
not necessary to address that unsafe
condition. The FAA's original concern
was that interchanging the floor panels
could result in an unsafe condition
under emergency landing conditions.
However, based on the data received
from the manufacturer, the FAA finds
that 1ts concern regarding floor panel
interchangeability is addressed by part
number controls; original panels are not
interchangeable with reworked panels
or new panels. In light of this, the FAA
has removed paragraphs (b) and (c) from
the final rule. In addition, references to
McDonnell Douglas MD-11 Service

Bulletins 53-32 and 53-33 have been
removed from the applicability of the
AD. The FAA also has revised the
economic impact paragraph, below, to
reflect the fact that all U.S. airplanes
have accomplished the requirements of
this AD.

One commenter requests that
paragraph (a) of the proposed rule be
revised to clarify that each individual
panel may be reworked in accordance
with Option I of McDonnell Douglas
MD-11 Service Bulletin 53-31, or
replaced in accordance with Option II of
that service bulletin, rather than
implying that all panels must be either
reworked or replaced. The commenter
also requests that the proposal be
revised to indicate that installation of
operator-manufactured panels with
properly installed inserts are acceptable
in lieu of production panels.

The FAA concurs. Paragraph (a) of
this AD has been revised to indicate that
the requirements of that paragraph may
be accomplished by either reworking an
individual panel in accordance with
Option I of the service bulletin, or
replacing an individual panel in
accordance with Option II of the service
bulletin. Paragraph (a) of the final rule
also has been revised to specify that
new panels that meet the original type
design or FAA-approved equivalent
panels are consigered acceptable
replacement panels.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

There are approximately 32 Model
MD-11 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 20 airplanes of U.S.
registry will be affected by this AD. The
FAA has been advised that the
requirements of this AD have been
accomplished on all 20 airplanes of U.S.

stry.

ot:v)gver. should an affected airplane
be imported and placed on the U.S.
Register in the future, the FAA has been
advised that the manufacturer plans to
provide required parts and to
accomplish the required modification at
no expense to operators. Therefore,
there is no future economic cost impact
of this rule on U.S. operators.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and

responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) is nota
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’ under DOT
Regulatory Policies and Procedures {44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES. i

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

94-05-06 McDonnell Douglas: Amendment
39-8844. Docket 93-NM-68-AD.

Applicability: Model MD-11 series
airplanes, as listed in McDonnell Douglas
MD-11 Service Bulletin 53-31, dated January
29, 1993; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of the passenger cabin floor
capability to support the airplane interior
inertia loads under emergency landing
conditions, accomplish the following:

(a) Within one year after the effective date
of this AD, modify or replace the passenger
cabin floor panels designated in McDonnel!
Douglas MD-11 Service Bulletin 53-31,
dated January 29, 1993, in accordance with
that service bulletin. The requirements of this
paragraph may be accomplished by either
reworking an individual panel in accordance
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with Option I of the service bulletin, or
replacing an individual panel in sccordance
with Option II of the service bulletin. New
panels that meet the original type design or
FAA-approved equivalent panels are
considered to be acceptable replacement
panels.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, T Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO, °

(¢c) Special flight permits may be issued in
accordance with Federal Aviation
Regulations {(FAR) 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(d) The modification or replacement shall
be done in accordance with McDonnell
Douglas MD-11 Service Bulletin 53-31,
dated January 29, 1993. This incorporation
by reference was spproved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR Part 51. Copies may
be obtained from McDonnell Douglas
Corporation, P.O. Box 1771, Long Beach,
California 80801-1771, Attention: Business
Unit Manager, Technical Administrative
Support, Dept. L51, M.C, 2-98. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Los Angeles
Aircraft Certification Office, 3229 East Spring
Street, Long Beach, California; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
April 4, 1994.

Issued in Renton, Washington. on February
22,1994,
Darrell M. Pedersen,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 94—4447 Filed 3-3-94; 8:45 am])
BILLING CODE 4910-13-U

14CFR Part 39

[Docket No. 92-NM-106-AD; Amendment
39-8839; AD 94-05-01]

Alrworthiness Directives; Lockheed
Model L-1011-385 Serles Alrplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Lockheed Model
[-1011 series airplanes, that currently

requires certain structural modifications
and inspections. This amendment
revises certain inspections required by
the existing AD, and requires additional
inspections and structural
modifications. This amendment is
prompted by reports of recent incidents
involving fatigue cracking and corrosion
in transport category eirplanes that are
approaching or have exceeded their
economic design goal. The actions
specified by this AD are intended to
prevent degradation of the structural
capabilities of the affected airplanes.
This action also reflects the FAA's
determination that long term continued
operational safety should be assured by
actual modification of the airframe
rather than repetitive inspections.
DATES: Effective April 4, 1994.

The incorporation by reference of
Lockheed Service Bulletin 093-51-035,
Revision 1, dated December 16, 1991, as
revised by L-1011 Service Bulletin
Change Notification 093-51-035, R1-
CN1, dated October 27, 1992, as listed
in the regulations, is approved by the
Director of the Federal Register as of
April 4, 1994.

e incorporation by reference of
Lockheed Service Bulletin 093-51-035,
dated June 28, 1990, as listed in the
regulations, was approved previously by
the Director of the Federal Register as of
March 22, 1991 (56 FR 6556, February
19, 1961).

ADDRESSES: The service information
referenced in this AD may be obtained
from Lockheed Western Export
Company (LWEC), Dept. 693, Zone
0755, 86 South Cobb Drive, Marietta,
Georgia 30063. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Atlanta
Aircraft Certification Office, suite 210C,
1669 Phoenix Parkway, Atlanta,
Georgia; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Thomas B. Peters, Aerospace Engineer,
Flight Test Branch, ACE-160A, FAA,
Small Airplane Directorate, Atlanta
Aircraft Certification Office, suite 210C,
1669 Phoenix Parkway, Atlanta, Georgia
30349; telephone (404) 991-3915; fax
(4C4) 991-3606.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations by superseding AD
91-05-05, Amendment 39-6878 (56 FR
6556, February 19, 1991), which is
applicable to certain Lockheed Model
L-1011-385 series airplanes, was
published in the Federal Register on

December 4, 1992 (57 FR 57392). The
action proposed to require ceriain
structural modifications and
inspections.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter supports the
proposed rule.

One commenter suggests that any new
requirements or changes to AD's that
address “‘collector” service bulletins
(CSB) should be issued as new AD’s,
rather than supersedures of “old" AD’s.
The commenter s further that a
“collector” AD should be issued
annually to address any changes or
additions to CSB’s. The commenter
believes that this proposed procedure
would ease administrative and financial
burdens to operators, particularly in the
case of AD’s that address CSB's, such as
the proposed rule.

The FAA does not concur. The FAA's

normal policy is to supersede an *“old”
gstem and

AD by removing it from the s
adding a new AD in a case w
substantive requirements must be added
to the “old™” AD. The FAA has
determined that the changes made to the
original issue of the CSB addressed in
this AD ere substantive, since changes
have been made to certain
accomplishment procedures and some
new requirements have been added. The
FAA finds that issuance of a
supersedure is appropriate in this case
to include those new or revised
requirements.

e Air Transport Association (ATA)
of America, on behalf of one of its
members, requests that the FAA
conduct a thorough review of AD 91~
05-05 and this proposed rule to
eliminate any references to service
bulletins that are addressed in other
existing AD’s. The commenter contends
that there is no justification for
requiring operators to perform duplicate
inspections and that such requirements
are confusing to operators.

The FAA does not concur with the
commenter’s request to eliminate
references to service bulletins addressed
in this AD that are also addressed in
other existing AD's. The FAA recognizes
that certain service bulletins addressed
in this AD have also been the subject of
other existing AD's. However, the FAA
has included references to such service
bulletins in this AD only to require that
operators accomplish those actions that
will terminate the repetitive inspections
required by other existing AD’s. The
FAA has also been informed by
Lockheed of the necessity to revise
Lockheed Service Bulletin 093-51-035
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(referred to in this AD as the Collector
Service Bulletin (CSB)) to fully address
the required terminating actions for all
affected airplanes. Subsequently, the
FAA may consider further rulemaking
to require that action be taken in
accordance with that revised CSB; any
duplicate requirements would then be
eliminated by rescinding any existing
AD's that address those duplicate
requirements.
wo commenters suggest that the
contents of the second “NOTE" in
paragraph (d) of the proposal should
appear in the final rule as two separate
paragraphs, one to exclude the first
three service bulletins cited and a
second to exclude the fourth service
bulletin. One of the commenters asks if
a “NOTE" has legal status in an AD.
Another commenter states that the
actions described in the first three
service bulletins should have been
.excluded from this AD, since such an
exclusion appeared in AD 91-05-05.

The FAA concurs with the
commenters’ request to exclude the
actions described in the service
bulletins specified in the second
“NOTE" in paragraph (d) of the
proposal, since this was the intent of
that “NOTE." The FAA clarifies that the
material that appears in a “NOTE" is
simply explanatory or informational.
The FAA has removed the “NOTE”
from the final rule and has revised
paragraphs (a) and (d) to provide an
exclusion of the actions described in the
first three service bulletins referenced
from the requirements of this AD. In
addition, the actions specified in the
fourth service bulletin referenced in the
“NOTE" are addressed in another
existing AD; this information has been
specified in paragraph (d) of the final
rule.

Two commenters request that
paragraphs (a) and (b) of the proposal be
revised to reference Table II of Laockheed
Service Bulletin 093-51-035, in
addition to Table I, since Table Il
contains interim inspection
requirements. The FAA concurs, as its
intent was to include these interim
inspection requirements in the AD.
Paragraphs (a) and (b) of the final rule
have been revised accordingly.

Two commenters request that the
proposed rule be revised to permit
repairs to be accomplished “in
accordance with FAA-approved repair
procedures” and that paragraph (g) of
the proposal be revised to explain the
Designated Engineering Representative's
(DER) authority, including any
limitations, to approve minor changes to
repairs done in accordance with the
proposal. One commenter states that
obtaining approval from the FAA often

requires extended down time and
unnecessary interruptions of scheduled
service. The commenter believes that
operators with in-house resources for
obtaining FAA approval of repairs (i.e.,
DER'’s or organizations that hold a
Special Federal Aviation Regulation
(SFAR) 36 authorization) should be
allowed to use those sources of FAA
approval to return aircraft to service in
an expeditious manner, particularly
when repetitive inspections are being
accomplished. The second commenter
indicates that the CSB references
approval of deviations to repairs and
modifications by normal non-AD
approval procedures.

he FAA does not concur. While
DER’s and SFAR 36-authorized
organizations are authorized to
determine whether a design or repair
method complies with a specific
requirement, they are not authorized
currently to make the discretionary
determination as to what the applicable
requirement is, Further, where repair
data do not exist, it is essential that the
FAA have feedback as to the type of
repairs being made. The FAA has
determined that the Manager of the
Atlanta Aircraft Certification Office
should approve any such deviations to
the AD's requirements. Given that
possible new relevant issues might be
revealed during this process, it is
imperative that the FAA, at this level,
have such feedback. Only by reviewing
deviation approvals can the FAA be
assured of this feedback and of the
adequacy of the repair methods.
However, the FAA is currently
conducting a review of this policy and
may consider revising it based upon the
results of that review,

One commenter requests that the FAA
revise paragraph (b) of the proposal to
allow inspections to continue in
accordance with the service bulletin
revision levels specified in the original
issue of the CSB, except for those
inspections for which the procedures
have been revised substantively in
Revision 1 of the CSB. The commenter
suggests that the excepted inspections
should be addressed in a separate
paragraph of the proposal and should be
phased in over a period of time, rather
than required as of the effective date of
this AD. The commenter adds that any
new inspection procedures required by
this AD should have been discussed
with the Airworthiness Assurance
Working Group (AAWG) for these
airplanes.

he FAA concurs partially. The intent
of paragraph (b) is to require that, after
the effective date of this AD, inspections
be accomplished in accordance with the
service bulletin revision levels listed in

Revision 1 of the CSB. The AAWG
endorsed that revision of the CSB at a
conference held in November 1991,
However, upon reconsideration, the
FAA has determined that an acceptable
level of safety can be maintained if
operators are allowed a “phase-in"'
period to change over from
accomplishing inspection procedures in
accordance with the original issue of the
CSB to accomplishing the updated
inspection procedures specified in
Revision 1 of the CSB. Therefore, the
FAA has revised paragraph (b) of the
final rule to allow a phase-in period of
12 months for operators with airplanes
that are being inspected as of the
effective date of this AD to make this
change.

One commenter requests that the
modification requirement specified in
Lockheed Service Bulletin 093-53-237
be specifically excluded from the
requirements of this AD, as
recommended by the AAWG. The FAA
concurs. Paragraphs (b) and (d) of the
final rule have been revised to reference
L~1011 Service Bulletin Change
Notification 093-51-035, R1-CN1,
dated October 27, 1992, which
eliminates the modification specified in
Lockheed Service Bulletin 093—-53-237

Two commenters request that the
proposal be revised to allow credit for
modifications accomplished previously
in accordance with the original issue of
the CSB. One of the commenters points
out that the only revised listing that
appears in Table II of Revision 1 of the
CSB is Lockheed Service Bulletin 093
53-233, which describes additional
inspections to be conducted after
accomplishing the modification
specified in the service bulletin. This
commenter states further that it was not
the intent of the AAWG to mandate that
modifications be accomplished in
accordance with the latest issues of the
service bulletins.

The FAA concurs. After
accomplishing the modification
described in Lockheed Service Bulletin
093-53-233, certain inspections are
required. Those inspections are
described in Lockheed Service Bulletin
093-53-238, which is listed in Table II
of the revised CSB and required by
paragraph (c)(1) of the final rule. The
scope of the required inspections is
dependent upon which version of
Lockheed Service Bulletin 093-53-233
an operator accomplished; this issue is
addressed under Lockheed Service
Bulletin 093-53-233 in the “‘Remarks”
section of Table II of the revised CSB.

The FAA finds that accomplishment!
of modifications in accordance with
Table II of the original issue of the CSB
may continue. Accordingly, paragraph
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(e) of the proposal, which would have
required certain structural modifications
in accordance with the service bulletins
listed in Table II of the CSB, has been
removed from the final rule. The
contents of the first sentence of the
second “NOTE" that appeared in
paragraph (e) of the proposal, which
indicated that Lockheed Service
Bulletins 093-57-184, Revision 6; 093
57-196, Revision 5; and 093-57-203,
Revision 3; are addressed in paragraph
(f) of the proposal, are specified in
“NOTE 3" under paragraph (d) of the
final rule.

In addition, paragraph (d) of the final
rule has been revised to specify that
modifications accomplished in
accordance with Table II of either the
original issue or Revision 1 of the CSB
are acceptable for compliance with the
requirements of that paragraph. Further,
paragraphs (b)(2) and (c) of the final rule
have been revised to specify that
modification in acconﬁ::ce with
paragraph (d) or (e) of this AD or in
accordance with the applicable service
bulletin listed within the inspection
portion of either the original issue or
Revision 1 of the CSB constitutes
terminating action for the individual
inspection requirements of the
applicable service bulletin.

e commenter asks that the number
of Model L-1011 series airplanes of the
affected airplanes in the worldwide fleet
be revised, since the actual number is
larger than that reflected in the
economic impact information specified
in the proposal. The FAA concurs. The
FAA has verified that the correct
number of affected airplanes in the
worldwide fleet is 241 and has revised
the economic impact information,
below, accordingly.

After careful review of the available
data, including the comments noted -
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

There are approximately 241 Model
L1011 series airplanes of the affected

design in the worldwide fleet. The FAA

estimates that 112 airplanes of U.S.
registry will be affected by this AD. The
actions required previously by AD 91—
05-05 necessitate 1,200 work hours per
airplane to accomplish, at an average
labor rate of $40 per work hour. The
cost for parts required by that AD is
$52,000 per airplane. Based on these
figures, the total cost of AD 91-05-05 to
affected U.S. operators over an initial 5-
year time period was estimated to be

approximately $11,200,000, or $100,000
per airplane.

The actions required by this AD will
require an additional 549 work hours
per airplane to accomplish at an average
labor rate of $55 per work hour. (Note
that, in order to account for various
inflationary costs in the airline industry,
the FAA has increased the labor rate
used in calculating the economic impact
of this AD activity from $40 per work
hour to $55 per work hour.) Required
parts will cost approximately $21,000
per airplane. Based on these figures, the
additional costs to U.S. operators with
regard to the actions required by this AD
is estimated to be $5,733,840, or $51,195
per airplane.

Based on the figures discussed above,
the total cost impact of this AD action
on U.S. operators is estimated to be
$16,933,840, or $151,195 per airplane.
The total cost impact figure(s) discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of either this new AD
action or the previous AD, and that no
operator would accomplish those
actions in the future if this AD were not
adopted.

e FAA recognizes that the
obligation to maintain aircraft in an
airworthy condition is vital, but
sometimes expensive. Because AD’s
require specific actions to address
specific unsafe conditions, they appear
to impose costs that would not
otherwise be borne by operators.
However, because of the general
obligation of operators to maintain
aircraft in an airworthy condition, this
appearance is deceptive. Attributing
those costs solely to the issuance of this
AD is unrealistic because, in the interest
of maintaining safe aircraft, most
prudent operators would accomplish
the required actions even if they were
not re%uired to do so by the AD.

A full cost-benefit analysis has not
been accomplished for this AD, As a
matter of law, in order to be airworthy, -
an aircraft must conform to its type
design and be in a condition for safe
operation. The type design is approved
only after the FAA makes a
determination that it complies with all
applicable airworthiness requirements.
In adopting and maintaining those
requirements, the FAA has already
made the determination that they
establish a level of safety that is cost-
beneficial. When the FAA, as in this
AD, makes a finding of an unsafe
condition, this means that this cost-
beneficial level of safety is no longer
being achieved and that the required
actions are necessary to restore that
level of safety. Because this level of
safety has already been determined to be

cost-beneficial, a full cost-benefit
analysis for this AD would be redundant
and unnecessary.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) isnot a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’ under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 38—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-6878 (56 FR
6556, February 19, 1991), and by adding
a new airworthiness directive (AD),
amendment 39-8839, to read as follows:

94-05-01 Lockheed Aeronautical Systems
Company: Amendment 39-8839. Docket
92-NM-106-AD. Supersedes AD 9105~
05, Amendment 39-6878.

Applicability: Model L-1011-385 series
airplanes; as listed in Lockheed Collector
Service Bulletin 093-51-035, Revision 1,
dated December 16, 1991; certificated in any

category.
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Compliance: Required as indicated, unless
accomplished previously.

Note 1: Paragraphs (a) and (d) of this AD
restate the requirements of AD 91-05-05,
Amendment 39-6878, paragraphs (a) and (b).
As allowed by the phrase, “unless
accomplished previously,” if the
requirements of AD 91-05-05 have been
accomplished previously, paragraphs (a) and
(d) of this AD do not require those
inspections and modifications to be repeated.

To prevent degradation of the structural
capabilities of the affected airplanes,
accomplish the following:

(a) Within the threshold for inspections
specified in the service bulletins listed in
Tables I and I of Lockheed Service Bulletin
093-51-035, dated June 28, 1990
(“Structures—Aging Aircraft Structural
Modifications and Inspections—Collector
Service Bulletin"), or within one repetitive
inspection period specified in those service
bulletins after March 22, 1991 (the effective
date of AD 91-05-05, Amendment 39-6878),
whichever occurs later, inspect for cracks in
accordance with those service bulletins.
Repeat these inspections thereafter at
intervals specified in the service bulletins
listed in Lockheed Service Bulletin 093-51—
035, dated June 28, 1990. The inspections
specified in Lockheed Service Bulletins 093~
57-184, Revision 4, dated May 16, 1990;
093-57-196, Revision 3, dated March 7,
1990; and 093-57-203, Revision 1, dated
August 11, 1989; as listed in Lockheed
Service Bulletin 093-51-035, dated June 28,
1990, are excluded from the requirements of
this AD.

(1) If cracks are found during any
inspection, prior to further flight, either
accomplish the terminating modification in
accordance with the applicable service
bulletin, or repair in accordance with the
FAA-approved procedures in the
applicable service bulletin or in accordance
with a method approved by the Manager,
Atlanta Aircraft Certification Office, FAA,
Small Airplane Directorate.

(2) Modification in accordance with
paragraph (d) of this AD or in accordance
with the applicable service bulletin listed
within the inspection portion of Lockheed
Service Bulletin 093-51-035, dated June 28,
1990, constitutes terminating action for the
individual inspection requirements of the
applicable service bulletin.

(b) Except as provided by paragraph (c) of
this AD, the initial and repetitive inspections
required by paragraph (a) of this AD that are
performed after 12 months after the effective
date of this AD must be done in accordance
with the service bulletins listed in Tables |
and II of Lockheed Service Bulletin 093-51—
035, Revision 1, dated December 16, 1991
(“Structures—Aging Aircraft Structural
Modifications and Inspections—Collector
Service Bulletin;" hereinafter referred to as
the “Collector Service Bulletin'), as revised
by L-1011 Service Bulletin Change
Notification 093-51-035,R1-CN1, dated
October 27, 1992, at the thresholds and
intervals specified in those service bulletins.

(1) If cracks are found during any
inspection, prior to further flight, either
accomplish the terminating modification in
accordance with the applicable service

bulletin, or repair in accordance with the
FAA-approved repair procedures in tha,
applicable service bulletin or in accordance
with a method approved by the Manager,
Atlanta Aircraft Certification Office, FAA,
Small Airplane Directorate. .

(2) Modification in accordance with
paragraph (d) or (e) of this AD or in
accordance with the applicable service
bulletin listed within the inspection portion
of Lockheed Service Bulletin 093-51-035,
dated June 28, 1990, or Revision 1, dated
December 16, 1991, as revised by 1-1011
Service Bulletin Change Notification 093-51—
035,R1-CN1, dated October 27, 1992,
constitutes terminating action for the
individual inspection requirements of the
applicable service bulletin.

{c) Within the threshold for inspections
specified in the service bulletins listed in
paragraphs (c)(1), {c)(2), and (c}(3) of this AD,
or within one repetitive inspection interval
after the effective date of this AD, whichever
occurs later, inspect for cracks in accordance
with those service bulletins. Repeat these
inspections thereafter at the intervals
specified in the service bulletins. If cracks are
found during any inspection, prior to further
flight, either accomplish the terminating
modification in accordance with the
applicable service bulletin, or repair in
accordance with the FAA-approved repair
procedures in the applicable service bulletin
or in accordance with a method approved by
the Manager, Atlanta Aircraft Certification
Office, FAA, Small Airplane Directorate.
Modification in accordance with paragraph
(d) or (e) of this AD, or in accordance with
the applicable service bulletin listed within
the inspection portion of the Collector
Service Bulletin, constitutes terminating
action for the individual inspection
requirements of the applicable service
bulletin.

(1) For Model L~1011-385 series airplanes,
serial numbers 1013 through 1250, inclusive:
Lockheed Service Bulletin 093-53-238,
Revision 5, dated October 7, 1991.

(2) For Model L~1011-385 series airplanes,
serial numbers 1002 through 1188, inclusive:
Lockheed Service Bulletin 093-57-207,
Revision 3, dated November 22, 1991.

(3) For Model L-1011-385 series airplanes,
serial numbers 1131 through 1250, inclusive:
Lockheed Service Bulletin 093-57-050,
Revision 3, dated July 12, 1991.

(d) Structural modifications must be
accomplished in accordance with the service
bulletins listed in Table II of Lockheed
Service Bulletin 093-51-035, dated June 28,
1990, or Revision 1, dated December 18,
1991, as revised by L-1011 Service Bulletin
Change Notification 093-51-035,R1-CN1,
dated October 27, 1992, within the time
limits specified in paragraph (d)(1) or (d)(2)
of this AD, whichever occurs later. The
actions specified in Lockheed Service
Bulletins 093-57-184, Revision 4, dated May
16, 1990; 093-57-196, Revision 3, dated
March 7, 1990; and 093-57-203, Revision 1,
dated August 11, 1989; as listed in Lockheed
Service Bulletin 093-51-035, dated June 28,
1990, are excluded from the requirements of
this AD. Lockheed Service Bulletin 093-52—
155, Revision 1, dated October 23, 1989, is
not addressed in this AD action.

(1) Prior to reaching the thresholds for
modifications specified in Lockheed Service
Bulletin 093-51-035, dated June 28, 1990, or
Revision 1, dated December 16, 1991, as
revised by L-1011 Service Bulletin Change
Notification 093-51-035,R1-CN1, dated
October 27, 1992. Or

(2) Within 5 years or 5,000 flight cycles
after March 22, 1991 (the effective date of AD
91-05-05, Amendment 39-6878), whichever
occurs first.

Note 2: The modifications required by this
paragraph do not terminate the inspection
requirements of any other AD unless that AD
specifies that any such modification
constitutes terminating action for the
inspection requirements.

Note 3: Lockheed Service Bulletins 093-
57-184, Revision 6; 093-57-196, Revision 5,
and 093-57-203, Revision 3; all dated
October 28, 1991, are addressed in paragraph
(e) of this AD.

(e) Accomplish structural modifications in
aecordance with paragraph (e}(2) of this AD
at the time specified in paragraph (e)(1) of
this AD.

(1) Accomplish the structural
modifications at the later of the following
times: :

(i) Prior to reaching the thresholds for
modifications specified in Table Il of the
Collector Service Bulletin. Or

(ii) Within 5 years or 5,000 flight cycles
after the effective date of this AD, whichever
occurs first.

(2) Accomplish the structural
modifications in accordance with the
following service bulletins:

(i) For Model L~1011-385-1, serial
numbers 1002 through 1051, inclusive:
Lockheed Service Bulletin 093-57-196,
Revision 5, dated October 28, 1991.

(ii) For Model L~1011-385-1 series
airplanes, serial numbers 1052 through 1245,
inclusive: Lockheed Service Bulletin 093—
57-184, Revision 6, dated October 28, 1991.

(iii) For Model L-1011-385-3 series
airplanes, serial numbers 1157 through 1250,
inclusive: Lockheed Service Bulletin 093-
57-203, Revision 3, dated October 28, 1991.
{Only the structural modification portion of
the service bulletin is mandated by this
action; the inspection portion of the service
bulletin is not addressed in this AD action.)

(f) An slternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Atlanta
Aircraft Certification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD; if any, may be
obtained from the Atlanta ACO.

(g) Special flight permits may be issued in
accordance with FAR 21.187 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(h) The actions shall be done in accordance
with Lockheed Service Bulletin 093-51-035,
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dated June 28, 1990; and Lockheed Service
Bulletin 093-51-035, Revision 1, dated
December 16, 1991, as revised by L-1011
Service Bulletin Change Notification 093-51~
035,R1-CN1, dated October 27, 1992. The
incorporation by reference of Lockheed
Service Bulletin 093-51-035, Revision 1,
dated December 16, 1991, as revised by L~
1011 Service Bulletin Change Notification
093-51-035,R1-CN1, dated October 27,
1992, was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. The Incorporation
by reference of Lockheed Service Bulletin
093-51-035, dated June 28, 1990, was
approved previously by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51 as of March 22,
1991 (56 FR 6556, February 19, 1991). Copies
may be obtained from Lockheed Western
Export Company (LWEC), Dept. 693, Zone .
0755, 86 South Cobb Drive, Marietta, Georgia
30063. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, Small Airplane Directorate, Atlanta
Aircraft Certification Office, suite 210C, 1669
Phoenix Parkway, Atlanta, Georgia; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., sufte 700, Washington,
DC,

(i) This amendment becomes effective on
April 4, 1994

Issued in Renton, Washington, on February
17,1994,

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 984—4129 Filed 3-3-94; 8:45 am]
BILLING CODE 4910-13-#

14 CFR Part 39

[Docket No. 92-NM-48-AD; Amendment
39-8593; AD 93-11-01)

Alrworthiness Directives; McDonnell
Douglas Model DC-9-10 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; correction.

SUMMARY: This document corrects
information in an existing airworthiness
directive (AD) that is applicable to
certain McDonnell Douglas Model DC~
9-10 series airplanes. Among other
things, the existing AD currently
requires a modification of the wing
leading edge bleed air anti-ice system so
that it can operate on the ground to
prevent ice reformation after deicing
procedures have been accomplished,
and a related revision to the Airplane
Flight Manual (AFM). The actions
specified in that AD are intended to
prevent degradation of lift due to ice
accumulation on the wing leading edge.
This amendment corrects the
instructional language in the required

AFM revision related to operation of the
system on the ground. This action is
prompted by apparent confusion that
this language has created among
affected operators in attempting to
comply with the rule.
DATES: Effective July 22,1993. The
incorporation by reference of certain
publications listed in the regulations
was previously approved by the Director
of the Federal Register as of July 22,
1993 (58 FR 33898, June 22, 1993).
ADDRESSES: The service information
referenced in this AD may be obtained
from McDonnell Douglas Corporation,
P.O. Box 1771, Long Beach, California
90801-1771, Attention: Business Unit
Manager, Technical Administrative
Support, Dept. L51, Mail Code 2-98.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or 4t the FAA, Los
Angeles Aircraft Certification Office,
3229 East Spring Street, Long Beach,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Walter Eierman, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130L, FAA, Transport Airplane
Directorate, Los Angeles Aircraft
Certification Office, 3229 East Spring
Street, Long Beach, California 90806~
2425; telephone (310) 988-5336; fax
(310) 988-5210.
SUPPLEMENTARY INFORMATION: On May
286, 1993, the FAA issued AD 93-11-01,
Amendment 39-8593 (58 FR 33898,
June 22, 1993), that is applicable to
certain McDonnell Douglas Model DC~
9-10 series airplanes. That AD
superseded an existing AD that had
required a revision to the FAA-approved
Airplane Flight Manual (AFM) to
specify that takeoff must not be initiated
unless the flight crew verifies that a
visual and physical check of the leading
edge and upper wing surfaces have been
accomplished and that the wing is clear
of all ice, frost, and snow accumulation.
AD 93-11-01 added a requirement to
modify the wing leading edge bleed air
anti-ice system so that it can operate on
the ground to prevent ice from
reforming after deicing procedures have
been accomplished. The actions
specified in that AD are intended to
prevent degradation of lift due to ice
accumulation on the wing leading edge.
Recently, the FAA has become aware
of the fact that certain language
contained in the required AFM
limitation, relative to operation of the
wing leading edge bleed air anti-ice
system, has created confusion among

affected operators when attempting to
comply with the rule.

Specifically, paragraph (d)(2) of AD
93-11-01 requires that the Limitations
Section of the AFM be revised to require
that “the bleed air anti-ice system must
be on whenever conditions exist or are
anticipated, including on-ground
operation.” This phrase apparently has
been interpreted to mean that operators
must have the system on during the
brief period during takeoff from aircraft
rotation to about 100 feet above ground
level where the extraction of engine
bleed air for the anti-ice system
penalizes second-segment climb
performance. Such a performance
penalty could be as much as 4,000
pounds, which is roughly equivalent to
off-loading 20 passengers. One operator
contends that a penalty of this
magnitude cannot be absorbed by
operators and makes operation of Model
DC-9-10/-15 aireraft “‘economically not
viable."”

The purpose of the required AFM
limitation was meant to ensure that the
anti-ice zstem modification is used to
provide the on-ground protection for
which it is intended; the manner in
which the system is normally operated
during flight was not meant to be
changed. The FAA acknowledges that
the language of the AFM limitation as it
appears currently in the AD could be
interpreted to apply to both the ground
and flight phases of airplane operation.
Since this clearly was not the FAA's
intent, the FAA has determined that it
is appropriate to take action to correct
the wording of the AFM limitation in
AD 93-11-01 to specify that the bleed
air anti-ice system must be on whenever
icing conditions exist or are apparent,
when on the ground, until immediately
prior to commencement of takeoff roll.

This corrected wording will clearly
indicate that the limitation applies only
to operation of the system while the
airplane is on the ground until prior to
takeoff. The selection of the anti-ice
system during takeoff has always been
the pilot’s decision, and the FAA
intends that it continue to be so.

Additionally, another item that
appeared in the preamble to AD 93-11-
01 has apparently created some
confusion. In that preamble, the FAA
stated the following in its description of
the unsafe condition:

“The FAA notes that the description of the
addressed unsafe condition, as discussed in
the proposal, implied that the condition is a
result of icing effects on both the wing upper
surface and the wing leading edge. That
language was inaccurate; the unsafe
condition is likely to occur as the result of
icing effects on the wing leading edge, not
the wing upper surface,”
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The FAA has reconsidered this
statement and finds that, while the
modification of the wing leading edge
bleed air anti-ice system required by AD
93-11-01 is effective only on ice
forming on the wing leading edge, it
would be misleading to state the unsafe
condition addressed by that AD results
only from that phenomenon. The unsafe
condition addressed is that which is
caused by ice contamination on the
wing leading edge and upper surface;
this condition can result in the
degradation of wing lift, and can result
in the airplane stalling at lower than
normal angles-of-attack during takeoff.
Therefore, the FAA hereby clarifies this
point by replacing the previously used
language with the following:

“The modification to the wing leading edge
bleed air de-icing system, which is required.
by this AD, prevents ice/frost/snow from
reforming on the wing leading edge only,
after the airplane has been deiced. The wing
leading edge area is the most criticel from a
loss of lift standpoint. However, because
contamination on the upper surface of the
wing can also impact lift and stall speeds,
assurance that ice/frost/snow is not present
on the wing leading edge and upper surface
requires operation in accordance with the
comprehensive requirements of Section
121.629(c) (Amendment 121-231) of the
Federal Aviation Regulations (FAR), or the
accomplishment of visual and physical
(hands-on) inspections of both the leading
edge and the wing upper surface as required
by this AD.”

Additionally, the address for
obtaining copies of the referenced
service material from the McDonnell
Douglas Corporation has been corrected.

Action is taken herein to correct these
errors and to correctly add the AD as an
amendment to § 39.13 of the FAR {14
CFR part 39). The effective date of the
rule remains July 22, 1993.

The final rule is being reprinted in its
entirety for the convenience of affected
operators.

Since this action only corrects
wording in an existing rule, it has no
adverse economic impact and imposes
no additional burden on any person.
Therefore, notice and public procedures
hereon are unnecessary.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety. Adoption of the Correction.

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
correctly adding the following
airworthiness directive (AD):

93-11-01 McDonnell Douglas: Amendment
39-8593. Docket 92-NM—48-AD.
Supersedes AD 92-03-01, Amendment
39-8155.

Applicability: Model DC-9-11, -12, -13,

-14, —15, and —15F series airplanes,
certificated in any category.

Compliance: Required as indicated unless
accomplished previously.

To prevent degradation of lift due to ice
accumulation on the wing leading edge,
accomplish the fellowing:

(a) Except as provided by paragraph (b) of
this AD, within 10 days after January 17,
1992 (the effective date of AD 92-03-01,
Amendment 39-8155), revise the Limitations
Section of the FAA-approved Airplane Flight
Manual (AFM) to include the following. This
may be accomplished by inserting a copy of
this AD in the AFM.

“Wing De-icing Prior to Takeoff
Caution

The Model DC-9-10 series airplane has a
wing design with no leading edge high lift
devices, such as slats. Wings without leading
edge devices are particularly susceptible to
loss of lift due to wing icing. Minute amounts
of ice or other contamination (equivalent to
medium grit sandpaper) on the leading edges
or wing upper surfaces can cause a
significant reduction in the stall angle-of-
attack. This can increase the stall speed up

to 30 knots. The increased stall speed can be
well above the stall warning (stick shaker)
activation speed.

[End of Cautionary Note}

The leading edge and upper wing surfaces
must be physically checked for ice/frost
when the airplane has been exposed to
conditions conducive to ice/frost formation.
Takeoff may not be initiated unless the flight
crew verifies that a visual check and a
physical (hands-on) check of the leading edge
and upper wing surfaces have been
accomplished, and that the wing is clear of
ice/frost/snow accumulation. Icing/frost/
snow conditions exist when the Outside Air
Temperature (OAT) is below 6 degrees C (42
degrees F); and either the difference between
the dew point temperature and OAT is less
than 3 degrees C (5 degrees F), or visible
moisture (rain, drizzle, sleet, snow, fog, etc.)
is present.

Note

This limitation does not relieve the
requirement that aircraft surfaces are free of
ice, frost, and snow accumulation as required
by Federal Aviation Regulations Sections
91.527 and 121.629.

[End of Note]"

(b) Paragraph (a) of this AD does not apply
to any airplane that is both operated in
accordance with Federal Aviation Regulation
(FAR) 121.629(c), Amendment 121-231, and
modified in accordance with either
paragraph (c)(1) or (c)(2) of this AD.

{c) Within 9 months after the effective date
of this amendment, accomplish the
procedures specified in either paragraph
(c)(1) or (c)(2) of this AD:

(1) Modify the bleed air anti-ice system so
that it can operate on the ground to prevent
ice reformation on the wing leading edges
after ground equipment has been utilized to
properly deice the airplane, and to minimize
the effect of undetected ice/frost/snow
contamination. Accomplish the modification
in accordance with a method approved by
the Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, Transport
Airplane Directorate. Or

(2) Install a supplemental on-ground wing
leading edge ice protection system in
accordance with McDonnell Douglas DC-9
Service Bulletin 30-65, dated October 8,
1992,

(d) Upon the accomplishment of the
modification required by paragraph (c) of this
AD, revise the AFM in accordance with
either paragraph (d)(1) or (d)(2) of this AD:

(1) Revise the Limitations section to
include appropriate operating procedures
relative to operation of the modification
required by paragraph (c) of this AD. These
operating procedures must be approved by
the Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, Transport
Airplane Directorate. Or

(2) Revise the Limitations section to
include the following operating procedures
relative to the operation of the modification
required by paragraph (c) of this AD. This
may be accomplished by inserting a copy of
this AD in the AFM.

"Use of Bleed Air Anti-Ice System

Caution

The Model DC-9-10 series airplane has a
wing design with no leading edge high lift
devices, such as slats. Wings without leading
edge devices are particularly susceptible to
loss of lift due to wing icing. Minute amounts
of ice or other contamination (equivalent to
medium grit sandpaper) on the leading edges
or wing upper surfaces can cause a
significant reduction in the stall angle-of-
attack. This can increase the stall speed up
to 30 knots. The increased stall speed can be
well above the stall warning (stick shaker)

activation speed.
[End Of Cautionary Note]

The bleed air anti-ice system must be on
whenever icing conditions exist or are
anticipated, when on the ground, until
immediately prior to commencement of
takeoff roll.”

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance




Federal Register / Vol. 59, No. 43 / Friday, March 4, 1994

/ Rules and Regulations 10281

Inspector, who may edd comments and then
send it to the Manager, Los Angeles ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(f) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(8) The installation of a supplemental on-
ground wing leading edge ice protection
system shall be done in accordance with
McDonnell DC-9 Service Bulletin
3065, dated October 8, 1992. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
Part 51, as of July 22, 1993 (58 FR 33898,
June 22, 1993). Copies may be obtained from
McDonnell Douglas Corporation, P.O. Box
1771, Long Beach, California 90846-1771,
Attention: Business Unit Manager, Technical
Administrative Support, Dept. L51, Mail
Code 2-98. Copies may be inspected at the
FAA, Transport Alrplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the FAA, Transport Airplane Directorate, Los
Angeles Alircraft Certification Office (ACO),
3229 Bast Spring Street, Long Beach,
California; or at the Office of the Federal
Register, B0O North Capitol Street, NW., suite
700, Washington, DC.

(h) This amendment becomes effective on
July 22, 1993.

Issued in Renton, Washington, on February
28, 1994.

Darreli M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 94-4952 Filed 3-3-94; 8:45 am]
BILLING CODE 4910-13-U

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 30

Forelgn Option Transactions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Order.

SUMMARY: The Commodity Futures
Trading Commission (*“Commission”) is
authorizing option contracts on the 3-
month Canadian Bankers' Acceptance
Futures Contract traded on the Montreal
Exchange to be offered or sold to
persons located in the United States,
This Order is issued pursuant to: (1)
Commission rule 30.3(a), 17 CFR 30.3(a)
(1993), which makes it unlawful for any
person to engage in the offer or sale of

a foreign option product until the
Commission, by order, authorizes such
foreign option to be offered or sold in
the United States; and (2) the
Commission’s Order issued on July 20,

1988, 53 FR 28840 (July 29, 1988),
authorizing certain option products
traded on the Montreal to be
offered or sold in the United States.
EFFECTIVE DATE: April 4, 1994.

FOR FURTHER INFORMATION CONTACT: Jane

C. Kang, Esq., Division of Trading and

Markets, Commodity Futures Trading

Commission, 2033 K Street, NW.,

Washington, DC 20581. Telephone:

(202) 254-8955.

SUPPLEMENTARY INFORMATION: The

Commission has issued the following

Order:

Order Under Commission Rule 30.3(a)
Permitting Option Contracts on the 3-
month Canadian Bankers’ Acceptance
Futures Contract Traded on the
Montreal Exchange to be Offered or
Sold in the United States Thirty Days
after Publication of this Notice in the
Federal Register.

By Order issued on July 20, 1988
(““Initial Order”), the Commission
authorized, pursuant to Commission
rule 30.3(a),? certain option products
traded on the Montreal e to be
offered or sold in the United States. 53
FR 28840 (July 29, 1988). Among other
conditions, the Initial Order specified
that:

Except as otherwise permitted under the
Commodity Exchange Act and regulations
thereunder, * * * no offer or sale of any
Montreal e option product in the
United States shall be made until thirty days
after publication in the Federal oly
notice specifying the particular option(s) to
be offered or sold pursuant to this Order.

By letter dated February 9, 1994 the
Montreal Exchange represented that it
would be introducing an option contract
based on the 3-month Canadian
Bankers' Acceptance Futures Contract.
The Montreal Exchange has requested
that the Commission supplement its
Initial Order and subsequent Order2
authorizing Options on the Government
of Canada Bond Futures by also
authorizing the Montreal Exchange’s
Option Contract on the 3-month
Canadian Bankers’ Acceptance Futures
Contract to be offered or sold to persons
in the United States. Upon due
eonsideration, and for the reasons
previously discussed in the Initial
Order, the Commission believes that the
request for authorization to offer or sell
an option contract on the 3-month
Canadian Bankers' Acceptance Futures
Contract should be granted.

Accordingly, pursuant to Commission
rule 30.3(a) and the Commission’s

1 Commission rule 30.3(a), 17 CFR 30.3(a) (1993).
makes it unlawful for any person to engage in the
offer or sale of a forelgn option product until the
Commission, by order, authorizes such foreign
option to be offered or sold in the United States.

28ee 56 FR 3207 (January 29, 1991).

Initial Order issued on July 20, 1988,
and subject to the terms and conditions
specified therein, the Commission
hereby authorizes the Montreal
Exchange’s Option Contract on the 3-
month Canadian Bankers’ Acceptance
Futures Contract to be offered or sold to
persons located in the United States
thirty days after publication of this
Order in the Federal Register

Contract Specifications

Options on 3-Month Canadian Bankers’
Acceptance Futures

Underlying Interest

One (1) 3-month Canadian Bankers'
Acceptance Futures (BAX) contract
representing C$1,000,000 principal of 3-
month Canadian Bankers' Acceptances.
Description

A buyer of one option on 3-month
Bankers® Acceptance Futures may
exercise the option to assume a position
in one 3-mon& Bankers' Acceptance
Futures (BAX) contract (long position if
the option is a call and short position if
the option is a put) of a specified
contract month at a specified strike

rice.

The seller of one option on 3-month
Bankers' Acceptance Futures has the
obligation of assuming, if the option is
exercised by the buyer, a position in one
3-month Bankers' Acceptance Futures
(BAX) contract (short position if the
option is a call and long position if the
option is a put) of a specified contract
month at a specified strike price.

Price Quotation

Quoted in points where each .01 of a
point (1 basis point) represents C$25.
For example, a quote of 0.46 represents
a total option premium of C$1,150 (i.e.
46 basis pointsxC$25).

Minimum Price Increment (Tick Size
and Value)

0.01 point (also known as one
tick)=C$25 per contract (same as for
underlying futures).

Strike Prices

Strike prices are set at maximum 0.50
point intervals.® Two (2) in-the-money
and two (2) out-of-the-money strike
prices will generally be available (for
example, if a specific BAX futures
settlement price is 90, option strike
prices may be set at 89, 89.50, 90, 90.50,
91).

* Strike prices of the nearest contract
month may be set at .25 point interval.

Contract Months

Options available on the four nearest
months in the BAX futures quarterly
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cycle, i.e. March, June, September and
December.

Trading Hours
8:20 am. to 3 p.m. (EST/EDT)

Last Trading Day

Options trading shall terminate at the
same date and time as the underlying
futures contract, i.e. at 10:00 a.m. (EST/
EDT) on the second London (U.K.)
business day prior to the third
Wednesday of the contract month.

Exercise

American style, i.e. buyers of futures
options may exercise their options on
any business day up to and including
the expiration date (prior to the daily
cut-off time). The Clearing Corporation
assigns exercise notices to sellers of
options according to a random selection
process. In-the-money options are
automatically exercised by the Clearing
Corporation at expiry (unless otherwise
instructed). The final settlement price of
the underlying futures contract will be
used as a reference to determine which
options may be exercised automatically
at expiry.

Expiration
The last trading day.
Minimum Margin Requirements
The minimum margin is subject to
periodic changes.
Buyers of Options

¢ Premium must be paid in full when
the option is bought.

Uncovered Writers of Options

e Market value of the option plus the
margin required for the underlying
futures contract less half of the amount
that the option is out-of-the-money.

Minimum: market value of the option
plus 50% of the margin required on the
underlying futures contract (futures
speculator or hedger rate, as the case
may be).

Options-Futures Spread

e Short Call-Long Futures or Short
Put-Short Futures.

o The underlying market value of the
option plus the margin required for the
underlying futures contract less half of
the amount that the option is in-the-
money. Minimum: market value of the
option plus 50% of the margin required
on the underlying futures contact
(futures speculator or hedger rate, as the
case may be).

¢ Long Call-Short Futures or Long
Put-Long Futures,

¢ The margin required is the greater
of the market value of the option or the
margin required on the futures contract.

Other Combinations

e Special rules apply to calculate
margin requirements for other
combinations,

Position Limits

The maximum number of options and
underlying futures contract net on the
same side of the market in all contract
month combined which a person may
own or control shall be as follows:

(a) For speculators: 5,000 futures
equivalent contracts.

(b) For hedgers: The greater of 7,000
futures equivalent contracts or of such
a limit to be established and published
on a monthly basis by the Exchange
based on 20% of the average daily open
interest for all Canadian Bankers'
Acceptance futures contract during the
preceding three calendar months or
such other position limits as may be
determined by the Exchange.

For the purpose of calculating these
limits, positions in the options contracts
are aggregated with positions in the
underlying futures contract. For
aggregation purposes, the futures-
equivalent of one in-the-money options
contract is one futures contract and the
futures-equivalent of one at-the-money
option or out-of-the-money contract is
half a futures contract.

Reporting Levels

300 options or 300 futures equivalent
contracts for positions involving the
option and the underlying futures
contract.

Ticker Symbol
OBX.
Clearing Corporation
Trans Canada Options Inc.
List of Subjects in 17 CFR Part 30
Commodity futures, Commodity
options, Foreign transactions,

Accordingly, 17 CFR part 30 is
amended as set forth below:

PART 30—FOREIGN FUTURES AND
FOREIGN OPTION TRANSACTIONS

1. The authority citation for part 30
continues to read as follows:
Authority: Secs. 2(a){1)(A), 4, 4, and 8a of

the Commodity Exchange Act, 7 U.S.C. 2, 6,
6c and 12a.

Appendix B to Part 30 [Amended]

2. Appendix B to part 30 is amended
by adding the following entry after the
existing entries for the “Montreal
Exchange” to read as follows:

Appendix B—Option Contracts
Permitted To Be Offered or Sold in the
U.S. Pursuant to § 30.3(a)

Exchange

Type of contract

FR date and citation

Montreal EXChange .......civiiiiiumnrmiieicssssnsninsens

. - .

Options on the 3-month Canadian Bankers'
Acceptance Futures Contract.

1994; FR




Federal Register-/ Vol. 59, No. 43 / Friday, March 4, 1994 / Rules and Regulations

10283

Issued in Washington, DC, on March 1,
1994.

Jean A. Webb,

Secretary to the Cominission.

[FR Doc. 94-5044 Filed 3-3-94; 8:45 am)
BILLING CODE 6351-01-#

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Parts 4 and 123

[T.D. 93-986)

RIN 1515-AB31

Reporting Requirements for Vessels,
Vehicles, and Individuals; Correction

AGENCY: Customs Service, Treasury.
ACTION: Final rule; correction.

SUMMARY: This document corrects
certain editorial errors that appeared in
a final rule document published in the
Federal Register on December 21, 1993,
regarding reporting requirements for
vessels, vehicles, and individuals.
EFFECTIVE DATE: March 4, 1994.

FOR FURTHER INFORMATION CONTACT:
Gregory R. Vilders, Attorney,
Regulations Branch, (202) 482-6930.
SUPPLEMENTARY INFORMATION: On
December 21, 1993, Customs published
a document in the Federal Register
(T.D. 93-96, 58 FR 87312), that
amended the Customs Regulations to
implement certain provisions of the
Customs Enforcement Act of 1986, a
part of the Anti-Drug Abuse Act of 1986,
designed to strengthen Federal efforts to
improve the enforcement of Federal
drug laws and enhance the interdiction
of illegal drug shipments. The
regulatory changes pertained to the
arrival, entry, and departure reporting
requirements applicable to vessels,
vehicles, and individuals, and informed
the public regarding applicable penalty,
seizure and forfeiture provisions for
violation of the provisions.

The document removed considerable

footnote material in part 4 of the
Customs Regulations (19 CFR part 4).
However, although the footnote material
at the bottom of pages was removed, the
superscript footnote-referencing
designation in the regulatory text was
not. This document corrects that error.
This document also removes two other
footnotes in Part 4—footnotes 92 and
118—that should have been removed,
along with their superscript footnote-
referencing designations, because the
material they reference has been
changed or deleted.

Further, one of the amendments in
this document was to part 123, which

required a revision to the then last
sentence of § 123.0. Before T.D. 9396
was published, however, another
document, pertaining to the user fees
Customs collects for certain services,
was published on October 21, 1993
(T.D. 93-85, 58 FR 54271) that also
amended part 123 by adding a new
sentence at the end of § 123.0. This
circumstance of another document (T.D.
93-85) adding a new last sentence to the
same section being revised by T.D. 93-
96, requires that the instruction in T.D.
93-96 be corrected to read that the next
to the last sentence in § 123.0 be revised
to read as indicated.

Correction of Publication

Accordingly, the publication on
December 31, 1993 of the final
regulations (T.D. 93-96), which were
the subject of FR Doc 93-30908, is
corrected as follows:

1. On page 67315, in the second
column, the second instruction is
corrected to read:

“Part 4 is amended by removing and
reserving footnotes 4, 5, 7, 8, 8a, 9, 10,
11, 13, 14, 15, 164, 16b, 19, 20, 23, 65,
72,79, 91, 92, 95, 98, and 118; and
removing the superscript footnote-
referencing designations 4, 5, 7, 8, 8a, 9,
10, 11, 13, 14, 15, 16a, 16b, 18, 20, 23,
65, 72, 79, 91, 92, 95, 98, and 118 from
the text.”

2. On page 67317, in the second
column, in § 123.0, the second
instruction is corrected to read ‘‘Section
123.0 is amended by revising the next
to the last sentence to read as follows:”,

Dated: March 1, 1994.
Harold M. Singer,
Chief, Regulations Branch.
[FR Doc. 94-5024 Filed 3-3-94; 8:45 am)
BILLING CODE $820-02-9

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 886
[Docket No. 81N-0291)

Medical Devices; Reclassification and
Codification of the Daily Wear Soft and
Daily Wear Nonhydrophilic Plastic
Contact Lenses

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is codifying the
reclassification of daily wear soft and
daily wear nonhydrophilic plastic

contact lenses from class III (premarket
approval) into class II (special controls).
Elsewhere in this issue of the Federal
Register FDA has issued an order of
reclassification as required by the Safe
Medical Devices Act of 1990 (the
SMDA). This reclassification only
applies to daily wear soft and daily wear
nonhydrophilic contact lenses. Lenses
intended for extended wear will remain
in class I11, as will contact lens
accessories. The SMDA also requires
FDA to put into place any regulatory
safeguards that are necessary to provide
reasonable assurance of the safety and
effectiveness of the reclassified lenses.
Thus, elsewhere in this issue of the
Federal Register, in conjunction with
the order reclassifying the devices, FDA
is announcing the availability of a
guidance document describing those
safeguards in the form of evidence
needed to demonstrate the substantial
equivalence of new daily wear soft and
daily wear nonhydrophilic contact
lenses to lenses already marketed.
DATES: This codification becomes
effective April 4, 1994. The
reclassification action published
elsewhere in this issue of the Federal
Register Is effective March 4, 1994.
FOR FURTHER INFORMATION CONTACT:
David M. Whipple, Center for Devices
and Radiological Health (HFZ—460),
Food and Drug Administration, 1390
Piccard Dr., Rockville, MD 20850, 301—
594-2205.
SUPPLEMENTARY INFORMATION: Under the
Medical Device Amendments of 1976
(Pub. L. 94-295), Congress classified all
transitional devices (i.e., those devices
ted as drugs),
including daily wear soft and daily wear
nonhydrophilic plastic contact lenses,
into class Il (premarket approval). The
SMDA (Pub. L. 101-629), reflecting
congressional concern that many
transitional devices were being over
regulated in class Iil, directed FDA to
collect certain safety and effectiveness
information from the manufacturers of
transitional devices and review the
classifications of those still remaining in
class III to determine if the devices
could be down classified into class I
(special controls) or class I {general
controls). The SMDA made er
provision with respect to the
reclassification of daily wear soft and
daily wear nonhydrophilic plastic
contact lenses. Section 4(b)(3)(A) of the
SMDA provided that, notwithstanding
the provisions for reclassification of
other transitional devices, daily wear
soft and daily wear nonhydrophilic
plastic contact lenses would not be
retained in class Il unless FDA
determined that the devices meet the
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statutory criteria for a class Il device.
Further, if FDA did not determine that
these contact lenses must remain in
class Il and publish such determination
by November 28, 1993, in the Federal
Register, then, under section 4(b)(3)(D)
of the SMDA, FDA “‘shall issue an order
placing the lenses in class IL"

Both the language and legislative
history of the SMDA make it clear that
the reclassification of daily wear soft
and daily wear nonhydrophilic contact
lenses would occur as a matter of law
unless FDA published a finding that the
devices should remain in class IIl. FDA
has not made such a finding: FDA
believes that the safety and effectiveness
of daily wear soft and daily wear
nonhydrophilic plastic contact lenses
can be ensured through specified
special controls as authorized by the
SMDA. As required by section 4(b)(3)(D)
of the SMDA, therefore, FDA has issued
an order reclassifying the devices from
class III (premarket approval) into class
il (speciaf controls). This order appears
elsewhere in this issue of the Federal
Register. In conjunction with the order,
FDA is also issuing a guidance
document for premarket notifications
for the reclassified contact lenses,
entitled “‘Premarket Notification (510¢k))
Guidance Document for Daily Wear
Contact Lenses.”

Pending original and supplemental
applications for premarket approval for
dm:_{ wear soft or daily wear
nonhydrophilic plastic contact lenses
currently filed with the agency must be
examined to identify: (1) Those that are
no longer subject to premarket approval
review and can be converted to 510(k)’s
or withdrawn and resubmitted to FDA
by the applicant to be evaluated through
the 510&) process; and (2) those which
can be withdrawn by the applicant and
are not required to be resubmitted and
evaluated as a 510(k) prior to
implementing the request. FDA review
of affected premarket approval
applications (PMA’s) will be suspended
until the respective sponsor amends its
application, setting forth the status of
the devices and the administrative
actions requested to be taken regarding
its application. Sponsors of PMA's
affected by the reclassification should
refer to the order published elsewhere
in this issue of the Federal Register for
information on actions necessary
regarding any pending applications
affected by the automatic
reclassification.

Environmental Impact

The agency has determined under 21
CFR 25.24(e)(2) that this action is of a
type that does not individually or
cumulatively have a significant effect on

the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

Economic Impact

FDA has carefully examined the costs
and benefits of this action in accordance
with the requirements of Executive
Order 12866 and the Regulatory
Flexibility Act (Pub. L. 96-354). The
agency concludes that the rule isnot a
significant rule as defined in Executive
Order 12866. Further, the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities, as
defined in the Regulatory Flexibility
Act. The reclassification will reduce the
regulatory costs to manufacturers of
these lenses because the cost of
complying with premarket notification
requirements is substantially less than
the cost of complying with premarket
approval requirements.

Accordingly, the regulations at
§§886.5916 and 886.5925 (21 CFR
886.5916 and 886.5925) are amended as
set forth below. :

List of Subjects in 21 CFR Part 886

Medical devices, Ophthalmic goods
and services.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 886 is
amended as follows:

PART 886—OPHTHALMIC DEVICES

1. The authority section for 21 CFR
part 886 continues to read as follows:

Authority: Secs. 501, 510, 513, 515, 520,
701 of the Federal Food, Drug, and Cosmetic

Act (21 U.S.C. 351, 360, 360c, 360e, 360f,
371).

2. Section 886.5916 is amended by
revising paragraphs (b) and (c) to read
as follows:

§886.5916 RIgld gas permeable contact
lens.
- - - - -

(b) Classification. (1) Class 11 if the
device is intended for daily wear only.

(2) Class I1I if the device is intended
for extended wear.

(c) Date PMA or notice of completion
of a PDP is required. As of May 28,
1976, an approval under section 515 of
the act is required before a device
described in paragraph (b)(2) of this
section may be commercially
distributed. See § 886.3.

3. Section 886.5925 is amended by
revising paragraphs (b) and (c) to read
as follows:

§886.5025 Soft (hydrophilic) contact lens.
- L * * -

(b) Classification. (1) Class II if the
device is intended for daily wear only.

(2) Class Il if the device is intended
for extended wear.

(c) Date PMA or notice of completion
of a PDP is required. As of May 28,
1976, an approval under section 515 of
the act is required before a device
described in paragraph (b)(2) of this
section may be commercially
distributed. See §886.3.

Dated: February 24, 1994.

Michael R. Taylor,

Deputy Commissioner for Policy.

[FR Doc. 94-4696 Filed 3-3-94; 8:45 am]
BILLING CODE 4160-01-P

ENVl;iONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MT14-1-5669; FRL-4843-9]

Clean Air Act Approval and
Promulgation of Title V, Section 507,
Small Business Stationary Source
Technical and Environmental
Compliance Assistance Program for
the State of Montana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rulemaking.

SUMMARY: The EPA is approving the
State Implementation Plan revision
submitted by the Governor of Montana
on October 19, 1992 for the purpose of
establishing a Small Business Stationary
Source Technical and Environmental
Compliance Assistance Program to
satisfy the Federal mandate of the Clean
Air Act to ensure that small businesses
have access to the technical assistance
and regulatory information necessary to
comply with the Act. Since thisisa
voluntary program that does not impose
any new regulatory burdens on small
businesses, the EPA is proceeding with
a direct final approval of this SIP
revision. The rationale for this approval
follows.

EFFECTIVE DATE: This rule will become
effective on April 4, 1994.

FOR FURTHER INFORMATION CONTACT:
Laura Farris, Mail Code 8ART-AP, EPA
Region 8, 999 18th Street, suite 500,
Denver, Colorado 80202-2405, (303)
294-7539.

SUPPLEMENTARY INFORMATION:

I. Background of Revision

Implementation of the provisions of
the Clean Air Act (Act), as amended in
1990, will require regulation of many
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small businesses so that areas may
attain and maintain the National
ambient air quality standards (NAAQS)
and reduce the emission of air toxics.
Small businesses frequently lack the
technical expertise and financial
resources necessary to evaluate such
regulations and to determine the
appropriate mechanisms for
compliance. In anticipation of the
impact of these requirements on small
businesses, the Act requires that States
adopt a Small Business Stationary
Source Technical and Environmental
Compliance Assistance Program
(PROGRAM), and submit this
PROGRAM as a revision to the federally
approved State Implementation Plan
(SIP). In addition, the Act directs the
Environmental Protection Agency (EPA)
to oversee these small business
assistance programs and report to
Congress on their implementation. The
requirements for establishing a
PROGRAM are set out in section 507 of
Title V of the Act. In February 1992, the
EPA issued Guidelines for the
Implementation of Section 507 of the
1990 Clean Air Act Amendments, in
order to delineate the Federal and State
roles in meeting the new statuto
provisions and as a tool to pmvilé’;
further guidance to the States on
submitting acceptable SIP revisions.
The State of Montana has submitted a
SIP revision to the EPA in order to
satisfy the requirements of section 507,
In order to gain full approval, the State
submittal must provide for each of the
following PROGRAM elements: (1) The
establishment of a Small Business
Assistance Program (SBAP) to provide
technical and cdmpliance assistance to
small businesses; (2) the establishment
of a State Small Business Ombudsman
to represent the interests of small
businesses in the regulatory process;
and (3) the creation of a Compliance
Advisory Panel (CAP) to determine and
report on the overall effectiveness of the
SBAP,

Il. Summary of Submittal

The State of Montana has met all of
the requirements of section 507 by
submitting a SIP revision that
implements all required PROGRAM
elements, House Bill (HB) 318 signed
into law on April 23, 1993, provides
authority for the Montana Department of
Health and Environmental Sciences to
establish a PROGRAM. The Montana
Board of Health and Environmental
Sciences held a public hearing on
September 25, 1992 to consider and
approve the PROGRAM, which will
amend the Montana SIP to add Chapter
10 of Volume L. The Montana
PROGRAM was submitted to the EPA by

the Governor of Montana on October 19,
1992 as an addition to the Montana SIP.
It was initially reviewed for
administrative and technical
completeness, and was deemed
complete on April 19, 1993. The
submittal was then reviewed for
approveability by EPA Region VIII and
EPA headquarters. One of the EPA
headquarters reviewers, the Office of the
Small Business and Asbestos
Ombudsman (OSBO) did not concur on
the Montana PROGRAM for the
following reasons: (1) Insufficient
designation of Small Business
Ombudsman position in the Montana
De ent of Commerce (DOC) to

make an effective decision; (2) No
designated role for the SBAP to act as
secretariat to the CAP and Ombudsman;
(3) Manpower resources appear
inadequate to support the SBAP, and
there are no quantitative or qualitative
or other support for the SBAP from the
DOC or others; and (4) It is
advantageous for the Ombudsman and
the SBAP to both have a toll-free hotline
to serve the public. The State addressed
these issues in a letter dated January 3,
1994, and subsequently received the
concurrence of the OSBO.

A. Small Business Assistance Program

The State has met the first PROGRAM
element, the establishment of a SBAP to
provide technical and compliance
assistance to small businesses, by
committing in its SIP revision Chapter
10.2.3 to establish a SBAP in the
Montana Department of Health and
Environmental Sciences, Air Quality
Bureau. It will be administered by an
environmental specialist. Chapter 10.2.3
describes the details of the SBAP, which
meet the six requirements set forth in
section 507(a), including such activities
as: (1) “Provide information to small
business stationary sources on
compliance methods and technologies;"
(2) “Provide information to small
business stationary sources on ...
pollution prevention and accidental
release detection and prevention;” (3)
*“Assist small business stationary
sources in determining applicable
requirements under this chapter and in
receiving permits in a timely and
efficient manner;"” (4) “Provide small
business stationary sources timely
notice of both their rights and
obligations under this chapter;” (5)
“Provide information ... regarding the
availability of audits services which are
useful for determining compliance
status with the requirements of this
chapter;” and (6) Consider “ ... requests
from small business stationary sources
for modifications of work practices or
technological methods of compliance.”

B. Ombudsman

The State has met the second
PROGRAM element, the establishment
of a State Small Business Ombudsman.
to represent the interests of small
businesses in the regulatory process, by
locating the office of the Ombudsman in
the Montana DOC as stated in Chapter
10.2.2 of its SIP revision.

C. Compliance Advisory Panel

The third PROGRAM element is the
creation of a CAP to determine and
report on the overall effectiveness of the
SBAP. The CAP must include two
members selected by the Governor who
are not owners or representatives of
owners of small businesses; four
members selected by the State
legislature who are owners, or represent
owners, of small businesses; and one
member selected by the head of the
agency in charge of the Air Pollution
Permit Program. The Act also delineates
four responsibilities of the Panel:

(1) To render advisory opinions
concerning the effectiveness of the
SBAP, difficulties encountered and the
degree and severity of enforcement
actions;

(2) To periodically report to the EPA
concerning the SBAP's adherence to the
principles of the Paperwork Reduction
Act, the Equal Access to Justice Act, and
the Regulatory Flexibility Act1;

(3) To review and assure that
information for small businesses is
easily understandable; and

(4) To develop and disseminate the
reports and advisory opinions made
through the SBAP.

The State has met these requirements
by committing in Chapter 10.2.4 of its
SIP revision to appoint the members of
the CAP as stated above, and to
designate to the CAP the four
responsibilities listed in the Act.

D. Eligibility Z

Section 507(c)(1) of the Act defines
the term “small business stationary
source’ as a stationary source that:

(A) Is owned or operated by a person
who employs 100 or fewer individuals;

(B) Is a small business concern as
defined in the Small Business Act;

(C) Is not a major stationary source;

(D) Does not emit 50 tons per year
(tpy) or more of any regulated pollutant;
and

(E) Emits less than 75 tpy of all
regulated pollutants.

1 Section 507(e){(1)(B) requires the CAP to report
on the compliance of the SBAP with these three
Federal statutes. However, since State agencies are
not required to comply with them, EPA believes
that the State PROGRAM must merely require the
CAP to report on whether the SBAP is adhering to
the general principles of these Federal statutes.
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The State of Montana has established
a mechanism for ascertaining the
eligibility of a source to receive
assistance under the PROGRAM,
including an evaluation of a source’s
eligibility using the criteria in section
507(c)(1) of the Act. This mechanism is
contained in the State's Title V enabling
legislation, HB 318, Section 1, which is
Chapter 10.2.1 of the State's SIP
revision.

The State of Montana has provided for
public notice and comment on grants of
eligibility to sources that do not meet
the provisions of sections 507{c)(1)(C),
(D), and (E) of the Act but do not emit
more than 100 tpy of all pollutants. This
provision is contained in Chapter 10.2.1
of the State’s SIP revision.

The State of Montana has provided for
exclusion from the small business
stationary source definition, after
consultation with the EPA and the
Small Business Administration
Administrator and after providing
notice and opportunity for public
comment, of any category or
subcategory of sources that the State
determines to have sufficient technical
and financial capabilities to meet the
requirements of the Act. This provision
in contained in Chapter 10.2.1 of the
State’s SIP revision.

1. Final Action

In this action, the EPA is approving
the SIP revision submitted by the State
of Montana. This SIP revision
implements each of the PROGRAM
elements required by section 507 of the
Act. Chapter 10.3 of the revision
contains a schedule for implementation
of the PROGRAM by November 15,
1994. The EPA is therefore approving
this submittal.

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225), as
revised by an October 4, 1993,
memorandum from Michael H. Shapiro,
Acting Assistant Administrator for Air
and Radiation. A future notice will
inform the general public of these
tables. On January 6, 1989, the Office of
Management and Budget (OMB) waived
Table 2 and 3 SIP revisions from the
requirements of section 3 of Executive
Order 12291 for 2 years. The EPA has
submitted a request for a permanent
waiver for Table 2 and Table 3 SIP
revisions. The OMB has agreed to
continue the waiver until such time as
it rules on EPA’s request. This request
continues in effect under Executive
Order 12866 which superseded
Executive Order 12291 on September
30, 1993.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., the EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, the EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

- By this action, the EPA is approving
a State program created for the purpose
of assisting small businesses in
complying with existing statutory and
regulatory requirements. The program
being approved does not impose any
new regulatory burden on small
businesses; it is a program under which
small businesses may elect to take
advantage of assistance provided by the
State. Because the EPA’s approval of
this program does not impose any new
regulatory requirements on small
businesses, I certify that it does not have
a significant economic impact on any
small entities affected.

List of Subject in 40 CFR Part 52

Environmental protection, Air
pollution control, Small business
assistance program.

Dated: February 16, 1994.

Robert L. Duprey,
Acting Regional Administrator.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:*

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read asfollows:
Authority: 42 U.S.C. 7401-7671q.

Subpart BB—Montana

2. Section 52.1389 is added to subpart
BB to read as follows:

§52.1389 Small business stationary
source technical and environmental
compliance assistance program.

The Governor of Montana submitted
on October 19, 1992 a plan to develop
and implement a Small Business
Stationary Source Technical and
Environmental Compliance Assistance
Program to meet the requirements of
section 507 of the Clean Air Act by
November 15, 1994. The plan commits
to provide technical and compliance
assistance to small businesses, hire an
Ombudsman to serve as an independent
advocate for small businesses, and
establish a Compliance Advisory Panel

to advise the program and report to the
EPA on the program'’s effectiveness.
[FR Doc. 94—4991 Filed 3-3-94; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 180
[OPP-300313A; FRL-4747-8]
RIN 2070-AB78

Definitions and Interpretations;
Sorghum

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document amends 40
CFR 180.1(h) by adding definitions of
the commodity terms **sorghum grain”
and “sorghum fodder and forage.” The
amendment to 40 CFR 180.1(h) is based,
in part, on recommendations of the
Interregional Research Project No. 4 (IR-
4).

EFFECTIVE DATE: This regulation
becomes effective March 4, 1994.

FOR FURTHER INFORMATION CONTACT: By
mail: Hoyt L. Jamerson, Emergency
Response and Minor Use Section
(7505W), Registration Division, Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location
and telephone number: Crystal Station
#1, 6th Floor, 2800 Jefferson Davis
Hwy., Arlington, VA 22202, (703)-308-
8783.

SUPPLEMENTARY INFORMATION: Section
180.1(h) (40 CFR 180.1(h)) provides a
listing of general commodity terms and
listing of EPA’s interpretation of those
terms as they apply to tolerances and
exemptions from the requirement of a
tolerance for pesticide chemicals under
section 408 of the Federal Food, Drug,
and Cosmetic Act, 21 U.S.C. 346a.
General commaodities are listed in
column A of 40 CFR 180.1(h), and the
corresponding specific commodities, for
which tolerances and exemptions from
the requirement of a tolerance
established for the general commodity
apply, are listed in column B. As noted
in the proposal published in the Federal
Register of November 24, 1993 (58 FR
62074), the Interregional Research
Project No. 4 (IR-4), New Jersey
Agricultural Experiment Station, P.O.
Box 231, Rutgers University, New
Brunswick, NJ 08903, requested that 40
CFR 180.1(h) be amended as follows: (1)
To add the commodity term ‘‘sorghum
(grain)” to the general category of
commodities in column A and to add
the corresponding specific commodities
“Sorghum spp. [sorghum (grain),
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sundangrass (seed crop), and hybrids of
these grown for its seed]” to column B;
and (2) to add the commodity term
“sorghum (fodder, forage)” to the
general category of commodities in
column A and to add the corresponding
specific commodities **Sorghum spp.
[sorghum (fodder, forage), sudangrass,
and hybrids of these grown for fodder
and/or forage]” to column B.

There were no comments received in
response to the proposed rule.

The data submitted in the petition
and other relevant material have been
evaluated and discussed in the
proposed rule. Based on the data and
information considered, the Agency
concludes that it is appropriate to add
definitions for the commodity terms
“sorghum grain” and *‘sorghum fodder
and forage” in 40 CFR 180.1(h).
Therefore, the added definitions are
established as set forth below.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),

the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

Although this regulation does not
establish or raise a tolerance level or
establish an exemption from the
requirement of a tolerance, the impact of
the regulation would be the same as
establishing new tolerances or
exemptions from the requirement of a
tolerance. Therefore, the Administrator
concludes that this rule would not have
a significant economic impact on a
substantial number of small entities.

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides

and pests, Reporting and recordkeeping
requirements,

Dated: February 22, 1993.
Douglas D. Campt,
Director, Office of Pesticide Programs.
Therefore, 40 CFR part 180 is
amended as follows:
PART 180—[AMENDED)]
1. The authority citation for part 180

continues to read as follows:
Authority: 21 U.S.C. 346a and 371.

2. Section 180.1(h) is amended in the
table therein by adding and
alphabetically inserting the following
commodities listings, to read as follows.

§180.1 Definitions and interpretations.

- - - - *

(h) L I

A

Sorghum (grain)

Sorghum (fodder, forage)

Sorghum spp. [(sorghum (grain), sudangrass (seed crop), and

hybrids of these grown for its seed).

Sorghum spp. [(sorghum (fodder, forage), sudangrass, and

hybrids of these grown for fodder and/or forage)).

[FR Doc. 94-4987 Filed 3-3-94; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 180
[PP 3E4192/R2037; FRL-4756-3]
RIN 2070-AB78

Pesticide Tolerance for Chlorpyrifos

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes a
tolerance for residues of the insecticide
chlorpyrifos [O,0O-diethyl O-(3,5,6-
trichloro-2-pyridyl)phosphorothioate] in
or on the raw agricultural commodity
sugarcane. This regulation to establish a
maximum permissible level for residues,
of the insecticide in or on the
commodity was requested in a petition
submitted by the Interregional Research
Project No. 4 (IR-4).

EFFECTIVE DATE: This regulation

becomes effective March 4, 1994.
ADDRESSES: Written objections and
request for a hearing, identified by the

document control number, (PP 3E4192/
R2037], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW,,
Washington, DC 20460. A copy of any
objections and hearing requests filed
with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing request to: Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202, Fees accompanying
objections shall be labeled “Tolerance
Petition Fees' and forwarded to: EPA
Headquarters Accounting Operations
BranéL. OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251.

FOR FURTHER INFORMATION CONTACT: By
mail: Hoyt L. Jamerson, Emergency
Response and Minor Use Section
(7505W), Registration Division,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:

Sixth Floor, Crystal Station #1, 2800
Jefferson Davis Hwy., Arlington, VA
22202, (703)-308-8783.

SUPPLEMENTARY INFORMATION: In the
Federal Register of December 22, 1993
(58 FR 67759), EPA issued a proposed
rule that gave notice that the
Interregional Research Project No. 4 (IR-
4), New Jersey Agricultural Experiment
Station, P.O. Box 231, Rutgers
University, New Brunswick, NJ 08903,
had submitted pesticide petition (PP)
3E4192 to EPA on behalf of the
Agricultural Experiment Stations of
Florida and Hawaii. The petition
requested that the Administrator,
pursuant to section 408(e) of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
346a(e)), propose the establishment of a
tolerance for residues of chlorpyrifos in
or on the raw agricultural commodity
sugarcane at 0.01 part per million
(ppm).

There were no comments or requests
for referral to an advisory committee
re(l:eived in response to the proposed
rule.

The data submitted relevant to the
proposal and other relevant material
have been evaluated and discussed in
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the proposed rule. Based on the data
and information considered, the Agency
concludes that the tolerance will protect
the public health. Therefore, the
tolerance is established as set forth
below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
and/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibiliz
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the latory action
is “significant” and therr:glm subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. Under section 3(f),
the order defines a “significant
regulatory action” as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities (also
referred to as “‘economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations or recipients
thereof; or (4) raising novel legal or

policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of the Executive
Order, EPA has determined that this
rule is not “significant™ and is therefore
not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180
Environmental protection,

Administrative practice and procedure,

Agricultural commodities, Pesticides

and pests, Reporting and recordkeeping

requirements.

Dated: February 22, 1994.

Douglas D. Campt,

Director, Office of Pesticide Programs.
Therefore, 40 CFR part 180 is

amended as follows:

PART 180—[Amended]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. By amending § 180.342(c) by
adding and alphabetically inserting the
raw agricultural commodity sugarcane
and by revising paragraph (d)
introductory text to read as follows:

§180.342 Chlorpyrifos; tolerances for
residues.

(c) * w W
Commodity g1y
SUGArCaNE .......ccocisseraiveresssassrens 0.01
(d) Tolerances with regional

registration, as defined in § 180.1(n), are
established for residues of the pesticide
chlorpyrifos (O,0-diethyl 0-(3,5,6-
trichloro-2-pyridyl)phosphorothioate) in
or on the following commodities:

* * - -

[FR Doc. 944986 Filed 3-3-94; 8:45 am]
BILLING CODE 6560-50-F

40 CFR Part 180

[OPP-300308A; FRL-4756-2]

RIN 2070-AB78

Polyethylene Glycol-Polyisobutenyl
Anhydride-Tall Oil Fatty Acld
Copolymer; Tolerance Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes an
exemption from the requirement of a
tolerance for residues of polyethylene
glycol-palyisobutenyl anhydride-tall oil
fatty acid copolymer when used as an
inert ingredient (surfactant, dispersing
agent, suspending agent, or related
adjuvant) in pesticide formulations
applied to growing crops or to raw
agricultural commodities after harvest.
This regulation was requested by IC1
Americas, Inc.

EFFECTIVE DATE: This regulation
becomes effective March 4, 1994.
ADDRESSES: Written objections or
requests for a hearing, identified by the
document control number, [OPP-
300308A1], may be submitted to: Hearing
Clerk (A-110), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. A copy of any
objections and hearing requests filed
with the Hearing Clerk should be
identified by the document control
number and submitted to: Public
Response and Program Resources
Branch, Field ions Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring copy of objections and
hearing request to: Rm. 1132, CM #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202. Fees accompanying
objections shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251.

FOR FURTHER INFORMATION CONTACT: By
mail: Connie Welch, Registration
Support Branch, Registration Division
(7505W), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Westfield Bldg. North, 6th F1., 2800
Crystal Drive, Arlington, VA 22202,
(703)-308-8320.

SUPPLEMENTARY INFORMATION: In the
Federal Register of December 29, 1993
(58 FR 68827), EPA issued a proposed
rule to exempt from the requirement of
a tolerance residues of polyethylene-
glycol-polyisobutenyl anhydride-tall oil
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fatty acid copolymer when used as an
inert ingredient (surfactant, dispersing
agent, suspending agent, or related
adjuvant) in pesticide formulations
applied to growing crops or to raw
agricultural commodities after harvest.

Inert ingredients are all ingredients
that are not active ingredients as defined
in 40 CFR 153.125, and include, but are
not limited to, the following types of
ingredients (except when they have a
pesticidal efficacy of their own):
solvents such as alcohols and
hydrocarbons; surfactants such as
polyoxyetheylene polymers and fatty
acids; carriers such as clay and
diatomaceous earth; thickeners such as
carrageenan and modified cellulose;
wetting, spreading, and dispersing
agents; propellants in aerosol
dispensers; microencapsulating agents;
and emulsifiers. The term “inert” is not
intended to imply nontoxicity; the
ingredient may or may not be
chemically active.

There were no comments or requests
for ceferral to an advisory committee
received in response to the proposed
ruie.

The data submitted relevant to the
proposal and other relevant material
have been evaluated and discussed in
the proposed rule. Based on the data

and information considered, the Agency-

concludes that the tolerance exemption
will protect the public health.
Therefore, the tolerance exemption is
established as set forth below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
end/or request a hearing with the
Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP-docket for this
rulemaking. The objections submitted
must specify the provisions of the.

regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(3). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Under Executive Order 12866 (58 FR
51735, Oct. 4, 1993), the Agency must
determine whether the regulatory action
is “significant” and therefore subject to
review by the Office of Management and
Budget (OMB) and the requirements of
the Executive Order. Under section 3(f),
the order defines a “significant
regulatory action’ as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities (also
referred to as “economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients

thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of the Executive
Order, EPA has determined that this
rule is not “significant” and is therefore
not subject to OMB review.

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 9, 1994.

Douglas D. Campt,

Director, Office of Pesticide Programs.
Therefore, 40 CFR part 180 is

amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. Section 180.1001(c) is amended by
adding and alphabetically inserting the
inert ingredient, to read as follows:

§180.1001 Exemptions from the
requirement of a tolerance.

~ - L » -

(c) * * »

Inert ingredients

Uses

.

Polyethylene glycol-polyisobutenyl anhydride-ta
fatty acid copolymer (minimum number-average

molecular weight 5,000)..

. -

It oil

Surfactant, dispersing agent, suspending agent, or re-
lated adjuvant.
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[FR Doc. 94-4988 Filed 3-3-94; 8:45 am]
BILLING CODE 6580-50-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Heaith Care Financing Administration

42 CFR Parts 405 and 424
[BPD-610-F]
RIN 0938-AE08

Medicare Program; Diagnosis Codes
on Physiclan Bills

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Final rule.

SUMMARY: This final rule implements
certain provisions of section 1842(p) of
the Social Security Act regarding
diagnosis codes on physician bills.
Under this final rule, each bill or
request for payment for a service
furnished by a physician under
Medicare Part B must include
appropriate diagnostic coding for the
diagnosis or the symptoms of the illness
or injury for which the Medicare
beneficiary received care.

DATES: Effective date: This final rule is
effective April 4, 1994.

FOR FURTHER INFORMATION CONTACT:

Pat Brooks, R.R.A. (410) 966-5318.

SUPPLEMENTARY INFORMATION:

1. Background

Medical services are furnished to
Medicare beneficiaries by providers,
suppliers, physicians, and other
specified practitioners. Title XVIII of the
Social Security Act (the Act) defines the
term physician. Under section 1861(r) of
the Act, the term physician, subject to
limitations concerning the scope of
practice by each State and other -
provisions of title XVIII of the Act,
means a doctor of—(1) Medicine or
osteopathy; (2) Dental surgery or dental
medicine; (3) Podiatry; (4) Optometry;
or (5) Chiropractic.

Under provisions of section 1848(g)(4)
of the Act, as added by section 6102(a)
of the Omnibus Budget Reconciliation
Act of 1989 (Pub. L. 100-239), effective
for services furnished on or after
September 1, 1990, each physician must
submit a standard claim form (HCFA-
1500) directly to the Medicare carrier on
behalf of the beneficiary, regardless of
whether the physician provided the
services on an assignment-related basis.
(Under Medicare Part B, a physician
may bill the patient directly for the

physician’s services, thus requiring the
beneficiary to seek reimbursement from
Medicare. Alternatively, under section
1842(b)(3)(B) of the Act, when a
physician furnishes services on an
assignment-related basis, the physician
bills Medicare directly in exchange for
the physician’s agreement to accept the
Medicare approved amount as payment
in full. (Rules concerning assignment of
claims are found at §§ 424.55, 424.56
and 424.70 et seq.) The HCFA-1500,
which is also used by most third-party
payers, including Medicaid and other
Federal government health insurance

s, is, in effect, an itemized bill.

Before September 1, 1990, if a
physician was not paid directly by
Medicare for physician services, the
physician either billed the Medicare
beneficiary directly or billed another
third-party payer. The beneficiary then
sought payment from Medicare for
expenses incurred in obtaining covered
physician's services by submitting a
Patient's Request for Medicare Payment
(HCFA-1490 S) to the carrier. This form
directs the beneficiary to attach
itemized bills from his or her physician
to the form. In limited cases, as
provided under section 1842(b)(6)(B) of
the Act and 42 CFR part 424 when a
third party made payment to the
physician, the third party sought
reimbursement from Medicare for this
payment by submitting a Request for
Medicare Payment by Organizations
which Qualify to Receive Payment for
Paid Bills (HCFA-1490 U). We required
the physician to fill out Part II of this
for;n, which was similar to an itemized
bill.

Previously, each bill or request for
payment for physician services
furnished to a Medicare beneficiary had
to include, among other information, a
narrative description of the diagnosis or
the nature of the illness or injury for
which the beneficiary received care.
Although prior to April 1, 1989 there
was no requirement for diagnostic
coding (that is, a description of the
diagnosis or the nature of the illness or
injury in a numeric code), many
physicians routinely provided this
information. In addition, all physicians
provided a narrative description of
procedures, medical services, and
supplies that were furnished to a
beneficiary.

IL. Legislation Requiring Diagnostic
Coding

Section 202(g) of the Medicare
Catastrophic Coverage Act of 1988 (Pub.
L. 100-360), enacted July 1, 1988, added
paragraph (p) to section 1842 of the Act.
Under the provisions of section
1842(p)(1) of the Act, each bill or

request for payment for physician
services under Medicare Part B must
include the appropriate diagnostic code
“as established by the Secretary” for
each item or service for which the
Medicare beneficiary received
treatment.

The conference report that
accompanied Public Law 100-360
explained clearly the purpose of the
requirement for physician diagnostic
coding. After rejecting a Senate
provision that would have required the
use of diagnosis codes on all
prescriptions, because they felt that the
requirement would have been “unduly
burdensome,” the conferees agreed to
require diagnostic coding for physician
services under Part B. They explained
their reasons for this requirement as
follows: “This information would be
available for immediate use for
utilization review of physician services
and could be used in the future to
facilitate drug utilization review by
merging Part B with drug claims data.”
H.R. Conf. Rep. No. 661, 100th Cong.,
2nd Sess. 191 (1988).

Section 1842(p)(2) of the Act
authorizes a denial of payment for a bill
submitted by a physician on an
assignment-related basis if it does not
include the appropriate diagnostic
coding.

Section 1842(p)(3) of the Act directs
the Secrstary to impose penalties if a
physician who is not paid on an
assignment-related basis fails to provide
the appropriate diagnostic coding on the
bill to the Medicare beneficiary. That is,
section 1842(p)(3)(A) of the Act
provides for a civil money penalty not
to exceed $2,000 if the physician
knowingly and willfully fails to provide
the appropriate diagnostic coding.
Section 1842(p)(3)(B) of the Act
provides for a sanction under
1842(j)(2)(A) of the Act if the physician
“knowingly, willfully, and in repeated
cases fails, after being notified by the
Secretary of the obligations and
requirements of this subsection,” to
furnish appropriate diagnostic coding.
Section 1842(p)(3) of the Act does not
prohibit the payment of an unassigned
claim solely use the physician did
not provide diagnosis codes. As
explained in section I of the preamble,
effective for services furnished on or
after September 1, 1990, regardless of
whether they provide services on an
assignment related basis, physicians
submit claim forms directly to the
Medicare carrier. The provisions of
section 1848 of the Act, as added by
6102(a) of Public Law 101-239, do not
affect the penalties set forth in this rule
for failure to include diagnostic coding
on physician bills. This final rule
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implements the provisions of section
1842 (p)(1) and (p)(2) of the Act.

I11. Provisions of the Proposed Rulé

On July 21, 1989 we published a
proposed rule (54 FR 30558) to
implement the provisions of section
1842(p)(1) of the Act. We proposed that
each bill or request for payment for
physician services under Part B would
have to include appropriate diagnostic
coding “as established by the
Secretary,” relating to the nature of the
illness or injury for which the Medicare
beneficiary received care.

As noted above, generally, physician
services furnished directly to a
beneficiary are paid under Medicare
Part B. In addition, under the
regulations set forth at subpart D of 42
CFR part 405, we make payments to
hospitals under Part A for physician
services related to the supervision and
teaching of interns and residents who
participate in the care of hospital
inpatients. Also, the proposed rule did
not apply to suppliers or other providers
whose services are covered under Part
B.

We proposed that a physician would
be required to furnish diagnosis codes
instead of the narrative description that
was previously required. We proposed
to deny payment for a bill or request for
payment for physician services
furnished on an assignment-related
basis if the bill or request for payment
does not contain the appropriate
diagnostic coding. This would not be
true for a claim for physician services
not furnished on an assignment-related
basis. In other words, if the beneficiary
seeks Medicare reimbursement for
payment for physician services, we
proposed not to deny payment solely
because the claim does not contain
diagnosis codes. If enough information
were provided to enable a carrier to
process the claim, it would be processed
without the diagnosis codes. As
explained in section II of the preamble,
section 1842(p)(3)(B) of the Act provides
for a sanction under section
1842(j}(2)(A) of the Act if the physician
"knowingly, willfully, and in repeated
cases fails, after being notified by the
Secretary of the obligations and
requirements of this subsection,’ to
furnish appropriate diagnostic coding.

We proposed to use the International
Classification of Diseases, Ninth
Revision, Clinical Modification (ICD-9~
CM) as the most appropriate diagnostic
coding system.

The ICD is a classification system
developed by the World Health
Organization (WHO) for recording
morbidity and mortality information for
statistical purposes, for indexing

hospital records by diseases, and for
storing and retrieving data. Effective
with the Twentieth World Assembly of
WHO, nomenclature regulations were
adopted on May 22, 1967. Article
21(b)(2) of these regulations specifies
that “members compiling mortality and
morbidity statistics shall do so in
accordance with the current revision of
the International Statistical
Classification of Diseases, Injuries and
Causes of Death as adapted from time to
time by the World Health Assembly.
This Classification may be cited as the
‘International Classification of
Diseases’.” The United States is
signatory to the WHO's agreements,
which include the above nomenclature
regulations binding the United States to
the use of the ICD system for official
government health statistical purposes.
The nomenclature regulations became
effective on January 1, 1968.

The clinical modification of the ninth
revision to ICD (that is, ICD-9-CM) is a
coding system for reporting diagnostic
information and procedures performed
on patients in hospitals or other types
of health care delivery systems.

ICD-8-CM was developed under the
guidance of the National Center for
Health Statistics (NCHS) to adapt the
ninth revision of the ICD classification
system to the needs of hospitals in the
United States. The modifications were
intended to provide a mechanism to
present a clinical picture of the patient.
Thus, ICD-9-CM codes are mare precise
than those included in ICD-9 since
greater detail is needed to describe the
clinical picture of a patient than for
statistical groupings and trend analysis.

Effective January 1979, after nearly
two years of development by numerous
national experts on clinical technical
matters, the ICD-9-CM became the
single classification system intended for
use by hospitals in the United States.
This system replaced several earlier
related but somewhat dissimilar
classification systems. Oncs the ICD-9-
CM classification system was in place,
several errors and omissions were
noted. Consequently, in September 1980
a second edition of ICD-9-CM was
published. The preface to the second
edition noted that the continuous
maintenance of ICD-8-CM is the
responsibility of the Federal

government, The preface also stated that

no future modifications to ICD-9-CM
would be made by the Federal
government without considering the
opinions of representatives of major
users of the classification system.

In September 1985, the ICD-9-CM
Coordination and Maintenance
Committee (the Committee) was formed.
This is a Federal interdepartmental

committee that maintains and updates
the ICD-9-CM. This includes approving
new coding changes, developing errata,
addenda, and other modifications to the
ICD-9-CM to reflect newly developed
procedures and technologies and newly
identified diseases. The Committee is
also responsible for promoting the use
of Federal and non-Federal educational
programs and other communication
techniques with a view toward
standardizing coding applications and
upgrading the quality of the
classification system.

The Committee is co-chaired by
NCHS and HCFA. NCHS has primary
responsibility for the ICD-9-CM
diagnosis codes included in Volume 1—
Diseases: Tabular List, and Volume 2—
Diseases: Alphabetic Index. HCFA has
primary responsibility for the ICD-8-
CM procedure codes included in
Volume 3—Procedures: Tabular List and
Alphabetic Index.

e Committee encourages
participation in the development of
diagnosis and procedure codes by
health-related organizations,
organizations in the coding field, and
other members of the public. During
each Federal fiscal year (FY), the
Committee holds three public meetings
during which coding changes are
discussed. Taking into account the
public comments made at each meeting
and the public correspondence received
after each meeting, the Committee
formulates recommendations, which
must be approved by the co-chair
agency heads, the Administrator of
HCFA and the Director of NCHS, before
adoption for general use. Coding
changes approved by the Committee and
agency heads are published annually in
the Federal Register.

Only official volumes and addenda of
ICD-9-CM are to be considered in the
assignment of diagnosis codes for
Medicare patients. HCFA is not
responsible for mistakes made by
businesses in the replication of these
official volumes and addenda, which
are then sold to the public. Official
addenda have become effective on May

* 1, 1986, and subsequently on October 1

of each year from 1986 through the
present. Another addendum, containing
the Human Immunodeficiency Virus
(HIV) Infection Codes, became effective
for Medicare patients discharged on or
aﬁerguly 1, 1988.

Before publication of the proposed
rule on July 21, 1989, the GPO
exhausted its supply of previously
published addenda and announced that
it had no plans to reprint more copies.
However, the private sector continues to
publish changes to the ICD-9-CM
coding system annually by October 1st.
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The GPO also announced that it would
no longer provide addenda except to
subscription purchasers of the third
edition. ICD-9-CM, third edition, was
published in March 1989; automatic
addenda updates expired in 1991. The
third edition incorporates all addenda
that were previously published. We
stated in the July 21, 1989 proposed rule
that if a physician had not yet obtained
ICD-9-CM, second edition, and had not
updated the set with the addenda, he or
she should obtain the recently updated
Volumes 1 and 2 (that include all the
addenda) (54 FR 30560). The American
Health Information Management
Association (AHIMA), previously
known as the American Medical
Records Association (AMRA), the
national professional association of
medical records practitioners, and the
American Hospital Association (AHA)
have indicated that they intend to
reprint these future addenda and make
them available for sale.

The price for Volumes 1 and 2 of ICD-
9-CM, fourth edition, is $65.00 for
delivery within the United States and
$81.25 for delivery outside of the United
States. A purchaser must furnish an
address other than a post office box
because the volumes will be delivered
only to a place of business or a
residence. When ordering, the purchaser
should enclose a check, money order, or
Visa or Mastercard account name,
number, and expiration date. Checks
should be made out to the
Superintendent of Documents.

Updated volumes 1 and 2 may be
purchased by writing to the following
address: ICD-9-CM, Fourth Edition,
Volumes 1 and 2, P.O. Box 371954,
Pittsburgh, PA 15250-7954. (Telephone
orders may be placed through the GPO
order desk at (202) 783-3238.)

Section 424.32 sets forth the basic
requirements for all claims. (The term
“claim” is used when referring to the
regulatory language instead of the term
*bill or request for payment".) In
§424.32(a), all claims (including those
filed directly with Medicare by
physicians, beneficiaries or other
persons or entities for physician
services furnished to Medicare
beneficiaries) must be filed in
accordance with HCFA instructions.
Section 424.34 provides additional
requirements for claims filed with
Medicare by beneficiaries. Under
§424.34(b)(4), the itemized bill must
include a listing of services in sufficient
detail to permit determination of
reasonable charges. We proposed to
make the following changes to the
regulations text:

* Revise § 424.32(a) to state
specifically that a claim for physician

services must include appropriate
diagnostic coding using ICD-9-CM.

o Revise § 424.34(b)(4) to state
specifically that an itemized bill
furnished gy a physician to a
beneficiary for physician services must
include appropriate diagnostic coding
using ICD-9-CM.

e Add to §424.3 the definition of
ICD-9-CM, which means the
International Classification of Diseases,
Ninth Revision, Clinical Modification.

Coding and reporting requirements
and instructions for diagnostic coding
were developed in order to take into
account circumstances unique to care
furnished by physicians. These coding
and reporting requirements and
instructions for completing bills and
requests for payment were developed
before publication of the proposed rule
and were distributed to the carriers on
March 3, 1989. The carriers then mailed
this information, in the form of a
Medicare Bulletin, to the physicians
whom they service. During preparation
of these procedures and instructions, we
consulted with the American Medical
Association (AMA) and provided the
AMA an opportunity to comment on the
material.

In the proposed rule, we proposed a
limited grace period during which
payments would not be denied and
sanctions would not be imposed for
failure to use diagnosis codes. We
provided for a 6-month grace period
until October 1, 1989 to allow
physicians and their office staff to
obtain training and purchase books. On
August 8, 1989, we notified carriers of
the extension of the grace period
through a memorandum from the HCFA
Bureau of Program Operations. For the
convenience of the reader, we published
the coding and reporting requirements
as an ﬁg&endix to the proposed rule.

AH offered nationwide training
classes and training materials for
physician office staff for ICD-9-CM
diagnostic coding, as did the AMA.

Suggestions concerning modification
of the ICD-9-CM codes, or additions to
the existing codes, may be submitted in
writing to the following address:
National Center for Health Statistics,
6525 Belcrest Road,room 9-58,
Hyattsville, MD 20782.

In this final rule, we are adopting the
requirements as stated in the proposed
rule without modification.

IV. Discussion of Public Comments

In response to the proposed rule, we
received 35 timely items of
correspondence. Comments were
received from physicians, professional
health-related organizations,
universities and colleges, medical

facilities, state governments,
laboratories, durable medical equipment
suppliers and pharmaceutical
companies.

Although the majority of commenters
were not opposed to the diagnostic
coding requirement in general, they
were concerned with certain aspects of
the proposed rule.

A. Coding Issues

Comment: One commenter inquired
about the possibility of an indefinite
delay of the ICD-9-CM diagnostic
coding requirement. Another
commenter asserted that the diagnostic
coding requirement should not be
implemented until final regulations are
published, which should allow for a
training period of 60 days before any
adverse actions.

Response: The original
implementation date of April 1, 1989
was extended by a 60-day grace period
to allow physicians and their oifice
staffs to purchase coding books and to
obtain coding training. This grace
period was further extended until
October 1, 1989, at which time we
required all physicians to use ICD-9-
CM codes on bills or requests for
payment. On August 8, 1989, we
notified carriers of the extension
through a memorandum from the HCFA
Bureau of Program Operations. In total,
we allowed a 6-month grace period. We
believe we provided a reasonable time
period for physicians and their staffs to
prepare for the new coding
requirements.

Comment: The American Psychiatric
Association disagreed with HCFA that
the ICD-9-CM is the only classification
system acceptable for Medicare claims.
They urged HCFA to allow the use of
the Diagnostic and Statistical Manual of
Mental Disorders, Third Edition,
Revised (DSM-III-R) coding system for
mental disorders. The American
Medical Association also supports the
DSM-III-R coding system for use by
psychiatrists.

Response: DSM-III-R was designed to
be compatible with ICD-9-CM, but the
two systems are not identical. Systems
such as DSM-III-R address only certain
types of diagnoses, and cannot be used
universally by all types of practitioners
to code all types of diagnoses on claims
submitted to Medicare. In fact, ICD-9-
CM provides for greater specificity in
coding mental disorders that DSM-III-
R. Within the *‘mental disorders” range
{codes 290-319) there are an additional
218 specific codes available in ICD 9-
CM that are not in DSM-III-R. Thus, we
continue to believe that the ICD-9-CM
system is the only comprehensive
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diagnostic coding system that is suitable
for Medicare claims.

Comment: The College of American
Pathologists stated that the ICD-9-CM
coding system is limited in its
description of disease states. The
commenter asserted that the
Systematized Nomenclature of Medicine
(SNOMED), which it publishes, is more
specific.

Response: The SNOMED is an
excellent coding system. However, as
stated above, the Department of Health
and Human Services is signatory to the
WHO's nomenclature regulations
binding the United States to use of the
ICD for official government purposes.
Even though ICD-9-CM has recognized
limitations, it can be updated as the
need arises via the ICD-9-CM
Coordination and Maintenance
Committee.

Comment: One laboratory
recommended that the burden of
furnishing the proper diagnosis codes be
placed on the physician ordering a test
rather than the supplier of the service.
The commenter expressed a concern
that the laboratory performing the test
should not be held responsible for
performing a test that Medicare later
determines to be not medically
necessary.

Response: The proposed rule and this
final rule address the requirement for
diagnostic coding of only physicians’
bills. This new coding requirement does
not apply to bills from laboratories
(except for physician laboratory
services—see § 405.556).

Comment: One commenter suggested
that referring physicians provide a
reason for the biopsy or referral. It
requested that this practice be
encouraged and emphasized through
carrier communication with the
physicians.

esponse: We have always
encouraged that the referring physician
communicate the reason for the referral
or specimen so the proper medical
interpretation is made or test is
performed. We will continue to
encourage carrier to convey this
message to the physician community.

Comment: Three commenters were
concerned that providing for only four
diagnostic codes on the form HCFA-
1500 is insufficient in many cases to
adequately describe a patient’s
condition,

Response: Since the implementation
of the diagnostic coding requirement,
we have received few complaints
concerning the form HCFA-1500. Thus,
we believe that four diagnosis codes are
sufficient in most instances. We note
that this regulation is not intended to
change the structure of the form HCFA—

1500. Moreover, our contractors’ claims
processing systems, as currently
constructed, would not be able to
accommodate more than four diagnosis
codes on a single claim.

The use of codes instead of a narrative
description should enhance the
physician’s ability to describe the
patient’s condition with greater
precision. If there are cases where the
use of four codes is not sufficient, we
suspect that they would arise when
more than one procedure has been
performed (for example, psychological
counseling provided to a trauma
patient}. In such cases, the physician
could submit one claim for the
procedure that relates to four or fewer
diagnoses, and submit another claim for
the other procedures with their
attendant diagnoses.

Comment: The American Ambulance
Association requested that the final rule
specify that the coding requirements do
not apply to ambulance services.

Response: This final rule provides
only that each bill or request for
payment for physician services must
include diagnostic coding. These
provisions do not apply to ambulance
services.

Comment: One commenter
interpreted the proposed rule to imply
that physicians must now submit cf:;ims
for services that they would not have
normally billed under the previous
guidelines. The commenter requested
that HCFA clarify this point in the final
rule.

Response: Although the ICD-9-CM
coding system permits classification of
many services for which specific codes
could be used, the mere presence of an
ICD-9-CM code does not, of itself, mean
that a bill or request for payment must
include the code for that service. If a
physician generally would not have
submitted a bill or request for payment
for a particular service prior to the
physician diagnostic coding
requirement, the physician may not be
required to submit a bill for that service
under the new rules. For instance,
HCFA did not mean to imply, under an
example in the guidelines published in
the proposed rule (54 FR 30564), that a
bill should be submitted for a service for
X.3, attention to surgical dressings and
sutures, if this service is included in the
surgeon's global charge. However, if this
service is performed by another
physician, unrelated to the surgeon, it
might be appropriate for the second
surgeon to use this code to describe the
reason for the encounter,

Comment: One commenter suggested
that HCFA clarify in the final rule
whether the new regulations supersede
or supplement individual carrier coding

policies since there are conflicts
between the new and old coding
practices.

Response: The requirements in this
final rule supersede any individual
carrier coding policies. Those carrier
coding policies have been changed to
comply with the requirements of this
final rule.

Comment: Both the AMA and the
American Society of Internal Medicine
stated that supplying codes for signs
and symptoms without also supplying
codes indicating diagnoses that the
physician has ruled out will not
accurately describe the patient's
conditions and explain the reasons for
the care provided. Another commenter
recommended that we allow the use of
“suspected’ and “rule out” codes.

Response: The coding guidelines state
that each visit must be coded to describe
the specific reason that the patient
sought care or treatment. The guidelines
also state: Do not code diagnosis
documented as “‘suspected,” “'rule out,”
““probable,” or ‘‘questionable” as if they
are established. Rather, code the
condition to the highest degree of
certainty for that encounter/visit to
reflect symptoms, signs, abnormal test
results, or other reasons for the visit."
To require coding of “probable,"
“suspected,” ““questionable,” or "“rule
out” conditions as if the conditions
existed would lead to significant
overcounting of conditions. This
inaccurate recording would distort data
and would artificially distort disease
statistics. Therefore, physicians should
report diagnosis codes for symptoms
and signs but should exclude codes for
diagnoses that the physician either
suspects or rules out.

omment: Several commenters asked
how they should code for situations in
which a patient presents disabling
symptoms but no diagnosis exists for
the patient. They recommended that the
diagnosis codes include codes for
symptoms.

Response: Diagnosis codes should
reflect the diagnosis, condition,
problem, or other reason for the
encounter or visit shown in the medical
record to be chiefly responsible for the
services provided. However, the carrier
will also accept codes for symptoms
when no other more definite code can
be given to describe the reason for the
visit of the patient. This is explained
further in guideline number four of the
Appendix—Claims Review and
Adjudication Procedures, published
with the proposed rule (54 FR 30564,
)ulg 21, 1989).

omment: Two commenters suggested
that correlating the ICD-9-CM diagnosis
codes and the CPT—4 procedures codes
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is a redundant effort since a procedure
may be performed as the result of
several conditions. They urged that the
requirement be deleted.

Response: Correlating the narrative
diagnosis and the CPT—4 procedure
code is a requirement of the Medicare
carrier, and has been a standard
requirement for years. It has only been
modified by the new physician
diagnostic coding requirements.
Physicians must now correlate the ICD-
9-CM code, instead of the narrative, to
the CPT—4 code.

Comment: One commenter stated that
suppliers cannot be required to include
diagnostic coding on Part B bills even
though they often provide the diagnostic
codes identified by the physician on
bills for equipment and supplies.

Response: We have never required
suppliers to include diagnostic coding
on their Part B bills. Section 1842(p)(1)
of the Act requires physicians, as
defined in section 1861(r) of the Act,
and subject to limitations concerning
the scope of practice by each State and
other provisions of title XVIII of the Act,
to furnish diagnostic coding. That is,
only doctors of medicine or osteopathy,
dental surgery or dental medicine,
podiatry, optometry, or chiropractic
must furnish diagnostic coding. Durable
medical equipment suppliers are not
included in this requirement.

Comment: One commenter inquired
why his or her carrier included
messages in the explanation of the
Medicare benefit worksheet regarding
both diagnostic coding requirements
(ICD-9-CM) and procedural coding
requirements (CPT—4) since the
proposed rule (54 FR 30559, July 21,
1989) stated that there is no current
requirement for diagnostic coding.

Response: The statement on page 54
FR 30559 referred to the policy before
implementation of section 1842(p)(1) of
the Act that requires physician
diagnostic coding instead of the written
narrative that was previously required.
We are now conforming the regulations
to the previously issued administrative
instructions.

The CPT—4 coding (part of the HCFA
Common Procedural Coding Systemn)
describes physician services and
supplies, not diagnoses. If either fields
23 or 24c on the form HCFA-1500 are
blank, the carrier will communicate
with the physician via the explanation
of the Medicare benefit worksheet
requesting completion of this
information.

Comment: A commenter asserted that
as an incentive all bills or requests for
payment without ICD-9-CM codes
should be rejected and that properly

coded bills and requests for payment
should be expedited.

Response: The Act specifically
provides for denial of payment for a bill
submitted by a physician on an
assignment-related basis if it does not
include the appropriate diagnostic code.
For a claim for an item or service not
submitted on an assignment-related
basis, the Act authorizes the Secretary to
impose a civil money penalty, not to
exceed $2,000, against a physician
seeking payment who knowingly and
willfully fails to promptly provide the
appropriate diagnostic coding on the
bill to the Medicare beneficiary upon
the request of the Secretary or a carrier.
If the physician knowingly, willfully,
and in repeated cases fails, after being

notified by the Secretary of the
statutorily prescribed obligations, to
include the requisite diagnostic codes,
the physician may also be subject to
administrative sanctions. However, the
payment of an unassigned claim may
not be prohibited solely because the
physician has not furnished the
diagnosis codes.

We considered, but rejected, the idea
of expediting properly coded bills and
requests for payment since we do not
handle properly coded bills for Part A
seryices in a special manner. Properly
coding bills is a standard requirement to
receive payment for services. However,
payment would occur more quickly for
properly coded bills because there
would be no need for resubmission
because of errors in coding,

Comment: A clinical laboratory stated
that bills and requests for payment with
diagnostic coding can be processed
electronically at a much lower cost to
Medicare than we projected in the
proposed rule.

Response: The cost projections in the
proposed rule for electronically
processed claims are the expected costs
for physicians to comply with the
requirement for diagnostic coding on all
biﬁs and requests for payment rather
than the costs of the carriers in
processing the bills and requests for
payment.

Comment: One association asked the
implied meaning of the statement
“# * * (diagnostic coding) could be
used for prepayment screens” (54 FR
30559, July 21, 1989). The commenter
asked where the ICD-9-CM and CPT—4
information is being collected and what
future plans are being implemented for
the use of the information. The
association was informed by its carrier
that the carrier does not believe the
ICD-9-CM and CPT—4 codes will
eventually be used for a prospective
payment system for physicians.

Response: Billing information is
compiled by each carrier and then
electronically transmitted to HCFA's
Bureau of Data Management and
Strategy in Baltimore, Maryland. This
Bureau is largely responsible for
performing HCFA's mathematical and
statistical p and for
managing HCFA's statistical data bases
to support program decisions by various
HCFA components. Current and
possible applications for the ICD-9~-CM
and CPT—4 coding information include
answering research queries from private
sources, development of quality
assurance monitoring mechanisms,
assessment of the impact of proposals
that affect health care financing
programs, or special research and
evaluation studies. The Bureau uses
diagnostic coding information to design
and develop periodic statistical
tabulations to assess the characteristics
of beneficiaries and the utilization and
cost of program benefits. The CPT-4
codes also are now used for payment
purposes under the fee schedule for
physician services.

mment: One commenter was

concerned about the increased costs for
manpower and the reformatting of her
billing system associated with
implementation of the diagnostic coding

uirement.

esponse: We cannot predict the
increased costs or manpower that an
individual office would incur as a result
of the diagnostic coding requirement.
However, in the impact analysis to this
final rule, we discuss our estimate of the
aggregate costs associated with coding
training and ICD-8-CM coding books.
Also, as discussed in the impact
analysis, we now estimate that about 90
percent of physicians included
diagnostic coding on bills before it was
required by section 1842(p) of the Act.
These physicians may not have
experienced as significant an increase in
costs as physicians who did not code
before the requirement was established.

Comment: One commenter stated that
since general practitioners care for the
whole patient, it is sometimes difficult
to find an applicable diagnosis even
after looking through 2,000 pages of
codes. The physician recommended that
we allow three digit codes to be used for
procedures for which physicians
routinely ¢ less than $200.

Response: We are aware that general
practitioners are responsible for coding
a wide range of diagnoses. To determine
the correct code, Volume 2, Index, must
be consulted first. After the correct code
has been determined, Volume 1 is then
referenced to determine if there are
other coding conventions that apply,
such as “Includes” or “Excludes’ notes.
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We cannot accept the
recommendation to allow the use of
three digit codes in any circumstance
where an applicable four or five digit
code exists. Codes must be used to their
highest level of specificity; this may
include some three digit codes. If
diagnoses are coded to the highest level,
using the same data base for all bills and
requests for payment will permit
meaningful trend analysis and data
comparisons.

Comment: Several commenters stated
that the estimate of 1 minute to code a
bill or request for payment is too short.
The estimate does not consider the time
a physician spends with office staff to
select the correct diagnosis code.

Response: The estimate of 1 minute to
code a bill or request for payment was
made by AHIMA based on their
professional coding experience and
expertise. We believe that thisis a
realistic figure for several reasons. First,
there are many physicians who are
specialists, and who will use only a
small portion of the coding manuals
during their normal course of business.
We anticipate that these physicians and
their office staffs will quickly identify
those parts of the coding books that
apply to their practice. Additionally,
many offices have developed reference
lists pertaining to the codes frequently
used in their particular practices. Once
this list has been developed, very little
physician involvement is required for
the coding process.

The amount of time necessary for the
physician to work with his or her
clerical staff in the selection of the
correct diagnosis code(s) was not
factored into the estimate of 1 minute.
That estimate reflected the use of the
code book or reference list and the
documentation process, whether
manual or key entry. We anticipate that
the diagnosis code(s) will become as
familiar to the office staffs as the
recording of the narrative diagnostic
language, and that completion of the
billing form will proceed as smoothly as
it did prior to the implementation of
this diagnostic coding requirement.

B. Patient Information and
Confidentiality

Comment: The American Psychiatric
Association (APA) stated that there may
be instances when the diagnosis
information provided to the patient
[particularly in non-assigned claims)
could have an adverse impact on the
patient and course of treatment. The
APA suggests that HCFA have an
exceptions process that allows the
physician to determine whether
diagnosis information should be directly
provided to the patient.

Response: We agree, and note that
there is already an established
procedure for such situations. The
physician should file the form HCFA-
1500 on behalf of the beneficiary as
required by section 1848(g)(4) of the
Act. The form should include the
appropriate diagnostic codes and should
be forwarded to the Medicare carrier. If
a physician determines that diagnostic
information should not be released
directly to a patient, the physician may
furnish bills to the patient without
diagnostic information. In addition to
psychiatric diagnoses, physicians also
may choose to use this procedure for
terminal illnesses or other conditions of
a sensitive nature.

Comment: The APA expressed a
concern that HCFA should have a
mechanism in place to assure that
diagnostic information is kept
confidential and not released to third
parties except when permitted by law.
It recommended that the regulations be
amended to include privacy protection.

Response: We share the APA’s
concerns about the confidentiality of
patient information. To assure that the
beneficiary is protected, when we
release medical data, the data do not
include any patient-specific identifiers.
Patient-specific medical data in the
custody of HCFA and its intermediaries
and carriers are fully protected by the
Privacy Act (5 U.S.C. 552a).

C. Utilization Review

Comment: A pharmaceutical company
is concerried that utilization review of
physician services and future drug
utilization review may be less effective
because of the limitation of four
diagnostic codes on the bill or request
for payment.

Response: Utilization review of
physician services will be enhanced by
the diagnostic coding requirement since
the information can be categorized by
code and made available for immediate
use. At this time, we have no plans to
implement a drug utilization review
program using the diagnostic coding
information on the form HCFA-1500.
We will consider the effect of the four
diagnostic code limitations if we
propose a drug utilization review
program.

Comment: One commenter questioned
the possibility of the physician
diagnostic coding requirement
eventually becoming a tool to
standardize physician practice patterns
nationwide without physician input.

Response: The information obtained
from the ICD-9-CM codes will be used
for compiling statistical information.
Any new requirements or procedures
would not be implemented without

physician input and, if appropriate, a
notice of proposed rulemaking.

Comment: One commenter asserted
that the ICD-9-CM coding system is a
bulky, unreliable system for gathering
data.

Response: The ICD-9-CM coding
system was developed under the
guidance of the National Center for
Health Statistics for greater specificity
in reporting illnesses and injuries in the
United States. The ICD-9—CM coding
system is the best system available for
recording the diagnoses of Medicare
beneficiaries. The system is not
considered unreliable by most users;
however, errors do occur as a result of
physicians’ incorrect application of the
codes.

To help make the coding 5{stem meet
the needs of all users, we welcome
input from interested physicians,
organizations and the public through
the ICD-9-CM Coordination and
Maintenance Committee meetings.

Comment: One commenter asked for
the name of an agency that can give
advice and answer questions concerning
coding issues.

Response: The AHA is the official
clearinghouse for questions concerning
the ICD-9-CM system. They accept
written questions and will provide a
written reply. The AMA is also
providing ICD-9-CM coding advice to
its members through their CPT Clearing
House Hotline (312) 464—4737. In
addition, each carrier has designated a
contact person to answer the concerns
raised by the.physicians they service.
We encourage close communication
between a physician and the carrier to
avoid coding problems:.

Comment: Several commenters
expressed concern that requiring coding
to the fifth digit is burdensome and will
require a more skilled person to
properly code the diagnoses. One
commenter stated that prior to the new
physician diagnostic coding
requirement, coding by physicians was
generally limited to three digits.

Response: We did not anticipate a
significant burden upon physicians as a
result of coding to the fifth digit level
when the proposed rule was published,
and have not had complaints from the
physician community since that time.
We continue to believe that most
physicians or their office staff create
reference lists of diagnoses encountered
most often. Since 1979, the ICD-9-CM
coding system has been in use and has
contained five digit codes. Thus, we do
not agree that coding by physicians
previously was limited to three digits.

Comment: One commenter asserted
that it would be advantageous if the
format requirements for submitting bills
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or requests for payment are published
with the proposed rule. i

Response: The Medicare Carriers
Manusl explains how to fill out bills
and requests for payment. Basically, the
only format requirement for the
diagnostic coding is to put each
appropriate code in the space that is
provided for those codes under the
heading *Nature of Illness or Injury.”

The form HCFA-1500 and
accompanying sections of the Carriers
Manual are already subject to public
comment, pursuant to the Paperwork
Reduction Act of 1980. In accordance
with that Act, OMB reviews the form
HCFA-1500 and its instructions at least
once every 3 years. The Department
publishes a notice in the Federal
Register that informs the public of
OMB's review and solicits comments for
OMB'’s consideration in the course of its
review.

Comment: The AMA stated that
pathologists have expressed a concern
that failure to list a second diagnosis
after V72.6, Laboratory examination,
may lead to medical necessity review
problems. The AMA requested that we
inform the carriers that V72.6 code
meets the Medicare coding
requirements.

Response: We agree that in many
instances one code (V72.6) will explain
the reason for the patient’s encounter.
Carriers should identify a way of
determining the proper coverage policy
issue through the use of a screen, We
recommend that all laboratory claims
begin with the code V72.6, Laboratory
examination. However, by supplying a
second code to describe the reason for
the referral, the bill or request for
paryment can clearly be identified as
referrals to evaluate symptoms, signs, or
diagnoses, instead of being part of a
routine physical examination that is not
covered by Medicare.

Comment: One commenter inquired
about how the “V" codes should be
sequenced for diagnostic services on the
bill or request for payment.

Response: Ancillary diagnostic
services, which are coded beginning
with a “V," are provided in laboratories
and radiology offices if the patient’s
main reason for the visit is to get an x-
ray, (V72.5, Radiological examination,
not elsewhere classified), or to have a
test conducted (V72.6, Laboratory
examination.) The condition for which
the patient sought treatment will be
reflected in the additional diagnoses. In
coding ancillary diagnostic services, it
may be helpful to question the reason
for the encounter. The reason for the
encounter is that the patient visited the
laboratory or radiology office to have

either an analysis performed or an x-ray
taken.

D. Training

Comment: One commenter stated that
HCFA's estimate that 70 percent of
physicians and office staff will need
ICD-9-CM coding training is a gross
underestimate.

Response: We do not believe that our
estimate of 70 percent of physicians and
office staff in need of coding training
was too low. In fact, we believe that
most physicians and office staff did not
require coding training. Immediately
after implementation of the diagnostic
coding requirement, medical review at
the intermediary level did not reveal
significant coding problems. Since that
time, the majority of physician bills
using ICD-9-CM coding have passed
intermediary edits for accuracy. In
addition, many physicians did not need
training since they submitted ICD-9-
CM codes prior to April 1989 due to the
requirements of third party payers for
non-Medicare patients. We believe that
the lack of coding problems indicates -
that, if anything, we may have
overestimated the proportion of
physicians and office staff that needed
training.

Comment: One commenter suggested
that HCFA require the Medicare carriers
to provide ICD-9-CM training and
technical assistance to physicians and
providers.

Response: The Medicare carriers were
required by HCFA to provide initial
ICD-9—-CM coding training prior to the
April 1, 1989 implementation date. A
National Carriers Training program was
held in February 1989 in preparation for
the training done in each State by each
carrier. The National Carriers Training
was conducted by AHIMA, with input
on the program from the AMA.
Subsequently, each carrier was
responsible for conducting its own
training program on a state-by-state
basis. In many cases, carriers worked
with the State medical societies in
conducting the training. Diagnostic
coding training for physicians and
physician office staffs has been ongoing
since the implementation of this
requirement, especially through courses
and sessions sponscred by the private
sector. For further information
concerning coding training, physicians
can contact their State medical society,
the AMA, AHIMA, their State
compoenent of the medical record or
medical health information association,
or their carrier.

E. Sanctions Process and Civil Money
Penalties

Comment: One commenter indicated
that the sanction provisions for
noncompliance with the coding
requirements are illogical since coding
bills or requesting payment with ICN-9-
CM codes is essentially a clerical
function. The civil monetary penalties
and sanction actions by the Office of
Inspector General are perceived as
excessive since clerical errors of
omission and inaccurately coded
diagnoses will be inevitable. Another
commenter recommended that the
sanctions process should not apply to
the ICD-8-CM coding requirement.

Response: Coding is a task routinely
delegated by physicians to billing clerks
or staff. However, this delegation does
not relieve the physician of the
responsibility to submit bills or requests
for payment that meet the requirements
of the law.

Comment: One medical association
questioned whether the carrier
considers the remarks on the
explanation of the Medicare benefit
(EOMB) form an advisement of a
violation (for not including diagnostic
coding on a bill or request for payment)
that will be referred to the OIG for
investigation and possible sanctions.
The commenter asied why the carrier
includes a remark in the EOMB stating
that they will process this claim but will
not process future claims. The
association suggests that the message o
the EOMB should contain a more
complete and accurate statement.

Response: Messages that appear on
the EOMB have been revised and are
more clear and explanatory. It is not our
intent to put the beneficiary at risk by
not paying a bill or request for payment
lacking an ICD-9-CM code. For claims
submitted by physicians who do not
accept assignment, the carrier will
process the bill or request for payment
as usual, substituting a “dummy” code
for the ICD-9-CM coding.

The carrier will collect physician-
specific information about the quantity
of the dummy codes generated per
physician. When a threshold of ten bills
or requests for payment is reached, the
carrier is instructed to contact the
physician in order to explain the
necessity of providing diagnostic coding
and to help with training. If the
physician subsequently knowingly,
willfully, and in repeated cases fails to
supply the requested codes, the Office
of the Inspector General may invoke a
civil money penalty,

F. Availability of the ICD-9-CM

Comment: Two commenters
expressed concern that the Government
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Printing Office (GPO) does not stock a
sufficient supply of the ICD-9-CM
coding books, which results in a 4-10-8
week delay in receiving the books.

Response: ICD- books are in
stock at the special address mentioned
elsewhere in this preamble. We are
aware of the potential demand and have
an adequate supply. All orders are sent
by priority mail.

V. Impact Analysis

Unless the Secretary certifies that a
final rule will not have a significant
economic impact on a substantial
number of small entities, we generally
prepare a regulatory flexibility analysis
that is consistent with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601
through 612) . For purposes of the RFA,
all physicians are considered to be small
entities.

The statutory requirement that
physicians use diagnostic coding has
been in effect since April, 1989, and we
believe that the vast majority of
physicians were already using ICD-9—
CM coding even before that time. Thus,
the economic impact of this final rule
on the physician community should be
minimal.

In the proposed rule, we prepared a
voluntary impact analysis and voluntary
regulatory flexibility analysis because of
our inability to quantify with any degree
of precision the estimated costs of these
provisions and the large number of
physicians who were affected by the
provisions of section 1842(p) of the Act.
These provisions require that each bill
or request for payment for a service
furnished by a physician include
appropriate diagnostic coding related to
the illness or injury for which the
Medicare beneficiary received
treatment. Under section 1842(p) of the
Act, a physician who is to be paid on
an assignment-related basis will not be
paid if he or she fails to include
appropriate diagnostic coding on the
bill. In this final rule we have revised
the impact analysis based on public
comment.

With one exception, any effects of this
final rule will be a direct result of the
legislative provisions in section 1842(p)
of the Act. The exception is a result of
the discretion that section 1842(p)(1) of
the Act provides the Secretary in the
choice of which system to use to code
diagnoses. We chose to use ICD-9-CM
because it is the only comprehensive
coding system that includes all possible
diagnoses for Medicare beneficiaries.
For that reason, it is already widely
used by physicians. Furthermore, we are
already using ICD-9-CM in the
Medicare program for classifying DRGs
for payment under the inpatient

hospital prospective payment system.
Therefore, we believe that it is the
easiest coding system for physician use.

Before April 1, 1989, physicians were
not required to provide ICD-9-CM or
any other type of diagnostic codes on
their Medicare bills or requests for
payment. Therefore, we believe that
physicians who were not coding before
the provisions of section 1842(p) of the
Act were affected through increased
paperwork, the cost of trainin
themselves and their staff, and the
probable need to purchase Volumes 1
and 2 of the ICD-9-CM, fourth edition.

As of December 31, 1986, there were
569,160 physicians practicing in the
United States (Physician Characteristics
and Distribution in the U.S., 1986.
Department of Data Release Services,
Division of Survey and Data Resources,
American Medical Association, 1987).
In the proposed rule, we estimated that
at least 30 percent of physicians used
ICD-9-CM codes before the
requirements of section 1842(p) were
established, presumably because of
requirements of other third party payers
that ICD-9-CM diagnosis or procedure
codes be used on their claims. Thus, we
estimated that up to 70 percent of
practicing physicians did not report
codes before the requirement was
established (that is, approximately
398,000 physicians).

In this final rule, we have revised our
estimate of the number of physicians
who reported ICD-9-CM codes before
the requirements of section 1842(p) of
the Act were established. As stated in
section III of this preamble, we provided
for a 6-month grace period following the
statutory implementation date of April
1, 1989, during which no claims would
be denied for lack of coding. The grace
period ended on October 1, 1989. It has
been our experience that, when grace
periods are established, providers
usually do not comply with the required
provisions until the end of the grace
period, presumably because of lack of
training or need for a preparation
period. In this case, however,
approximately 90 percent of the claims
were coded using ICD-9-CM during the
first month of the grace period, and the
compliance rate remained at
approximately 90 percent for the
duration of the grace period. Moreover,
intermediary review of these claims
revealed no significant coding problems.
Since the number of physicians that
complied with the coding requirement
remained stable throughout the grace
period, we believe that the number of
physicians who reported codes during
the grace period is indicative of the
number of physicians who were
reporting codes before the requirement

was established. Therefore, we now
estimate that approximately 90 percent
of physicians reported ICD-9-CM codes
before April, 1989 (that is,
approximately, 512,000 physicians).
The discussion below reflects this
revised estimate.

If all the physicians who did not
report ICD-9-CM codes before April
1989 needed new coding books, ICD-9—
CM Volumes 1 and 2 at a cost of $65.00
per set, the total cost would have been
approximately $3,700,000. In practice,
however, we believe that not all of these
physicians needed to purchase new
coding books. For example, some
physicians belonged to group practices,
some worked for hospitals and do not
have their own patients, and some
already owned coding books. For
purposes of this impact analysis,
however, we assume that all physicians
who did not code before April, 1889
purchased new coding books.

In the proposed rule, in calculating
costs of training and coding for
physicians who did not code before
April 1989, we estimated the average
wages of a physician’s office staff person
at $4.50 an hour. In response to the July
21, 1989 proposed rule, we received
several comments stating that we had
underestimated the average hourly
wages for a physician’s office staff
member. We agree that our estimate of
$4.50 per hour was too low. In this final
rule, we are revising our estimate of the
hourly rate based on comments received
on the proposed rule and our
examination of the hourly wages of
physicians’ office staff in the monthly
publication “Employment and
Earnings” (U.S. Department of Labor
Bureau of Labor Statistics,
“Employment and Earnings” Vol. 37,
No. 4, April 1990, p. 131 (Washington,
DC)). Our revised estimate of the typical
wage for a staff person at the time the
requirement was established is $9.65
per hour.

Based on claims data, we believe
there were approximately 320.1 million
physician claims processed for the
period from April 1, 1989 to March 31,
1990. We estimated that the clerical cost
of coding each claim was $0.16 for a
total of $51,216,000 for the firstyear
that the requirement was in effect. We
arrived at the $0.16 figure by assuming
an hourly rate of the typical physician’s
office staff person to be $9.65 per hour,
as explained above. We believe that it
takes 1 minute to code a claim, therefore
$9.65 divided by 60 minutes results in
a $0.16 cost per claim. However, we
believe that 90 percent of the claims
were being coded prior to April 1, 1989,
Thus, 10 percent of the cost of coding
claims (approximately $5,120,000) can
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be attributed to the provision of section
1842(p) of the Act.

We anticipated that each physician
that did not report ICD-9-CM codes
before April 1, 1989 would either send
one or more persons for training, or may
have determined that formal training
was not needed. Some of those
physicians may not have sent any staff
since they are in a group practice, (in
which case, one staff member may
represent several physicians), or
because they work for hospitals (in
which case they would not submit Part
B claims.)

Below, in two examples, we are
providing the extremes of estimated
training costs using the same
methodology as set forth in the impact
analysis of the proposed rule. In the first
example, we assume that all physicians
who did not code prior to April 1989
sent, on average, one of their office staff
to attend a half-day session sponsored
by a national firm. We anticipated that
the cost of such a training session could
have been as high as $100.00. Thus, for
this estimate, we are assuming a cost of
$100.00. Furthermore, we assume the
physicians paid an hourly rate of $9.65
per hour to their employees while they
attended the coding session. Given these
assumptions, we estimated training
costs as follows:

(All estimates are rounded to the
nearest $10,000.)

Half-day (4 hours) at $9.65 per
hour=$38.60; $38.60x57,000

Session cost $100.00x57,000
employees

Total training costs ..........

In the second example, we assume
that physicians who did not code before
the requirement was established in
April 1989 sent, on average, one of their
office staff to coding sessions sponsored
by carriers or insurance companies at no
cost. Assuming that the office employee
was paid $9.65 an hour, we estimated
the total training costs as follows:
Half-day (4 hours) at $9.65 per

hour=838.60; $38.60x57,000

employees
Session costs

Total training costs

Below, we show the total estimated
first year costs for the two examples.

e For the first example, the total
estimated first year costs consisted of:
$5,120,000

7,300,000
3,700,000

$16,720,000

 For the second example, the total
estimated first year costs consisted of:

$5,120,000
2,200,000
3,700,000

$11,020,000

Therefore, we estimate that first year
training costs were between $11 million
and $16 million. The cost of updated
books will be an ongoing expense.
Training costs will be recurring to the
extent that staff turnover will occur,
Coding costs will be ongoing. However,
we believe that coding time and costs
will probably be reduced with
experience.

Section 1102(b) of the Act requires the
Secretary to prepare a regulatory impact
analysis if a final rule will have a
significant impact on the operations of
a substantial number of small rural
hospitals. Such an analysis must
conform to the provisions of section 604
of the RFA. For purposes of section
1102(b) of the Act, we define a small
rural hospital as a hospital that is
located outside of a Metropolitan
Statistical Area and has fewer than 50
beds.

We are not preparing a rural impact
statement since we have determined,
and the Secretary certifies, that this final
rule will not have an impact on a
significant number of small rural
hospitals.

This final rule was reviewed by the
Office of Management and Budget.

V. Paperwork Reduction Act

Regulations at § 424.32(a) and
§ 424.34(b) contain information
collection and recordkeeping
requirements that are subject to review
by the Office of Management and
Budget under the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501 through
3511). These regulations and the
information collection and record
keeping requirements apply to the
requirement that a physician provide
appropriate diagnostic coding on each
bill or request for payment for a .
physician service furnished under
Medicare Part B. Public reporting
burden for this collection of information
is estimated to average one minute per
submitted Part B claim. This includes
time spent reviewing instructions,
searching existing data sources,
gathering and maintaining needed data,
and completing and reviewing the
collection of information. The
information and record keeping
requirements associated with this final
rule have been approved by the Office
of Management and Budget in
accordance with the Paperwork
Reduction Act of 1980 (approval
number 0938-0008).

List of Subjects
42 CFR Fart 405

Administrative practice and
procedure, Health facilities, Health
professions, Kidney diseases, Medicare,
Reporting and recordkeeping
requirements, Rural areas, X-rays.

42 CFR Part 424

Assignment of benefits, Physician
certification, Claims for payment,
Emergency services, Plan of treatment.

1. 42 CFR part 405, subpart E is
amended as set forth below:

PART 405—FEDERAL HEALTH
INSURANCE FOR THE AGED AND
DISABLED Subpart E—Criteria for
Determination of Reasonable Charges;
Payment for Services of Hospital
interns, Residents, and Supervising
Physicians 3

A. The authority citation for Subpart
E continues to read as follows:

Authority: Secs. 1102, 1814(b), 1832,
1833(a), 1834 (a) and (b), 1842 (b) and (h),
1848, 1861(b), (v), and (aa) 1862(a)(14),
1866(a), 1871, 1881, 1886, 1887, and 1889 of
the Social Security Act as amended (42
U.S.C. 1302, 1395f(b), 1395k, 13951(a}, 1395m
{a) and (b), 1395u (b) and (h), 1395 w-4,
1395x(b), (v), and (aa), 1395y(a)(14).
1395cc{a), 1395hh, 13951T, 1395ww, 1395xx.
and 1395zz).

B. In § 405.512 paragraph (c)
introductory text is republished and
paragraph (c)(8) is revised to read as
follows:

§405.512 Carrlers’ procedural terminoiogy
and coding systems.

(c) Guidelines. The following
considerations and guidelines are taken
into account in evaluating a carrier’s
proposal to change its system of
procedural terminology and coding:

(8) Compatibility of the proposed
system with the carriers methods for
determining payment under the fee
schedule for physicians’ services for
services which are identified by a single
element of terminology but which may
vary in content.

" - " - -

II. 42 CFR part 424 is amended as set
forth below:

PART 424—CONDITIONS FOR
MEDICARE PAYMENT

A. The authority citation for part 424
is revised to read as follows;

Authority: Secs. 216(j), 1102, 1814,
1815(c), 1835, 1842 (b) and (p), 1861,
1866(d), 1870 (e) and (f), 1871, and 1872 of
the Social Security Act (42 U.S.C. 416(j).
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1302, 1395f, 1395g(c), 13950, 1395u (b) and
(p). 1395x, 1395¢cc{d), 1395gg (e) and (f),
1395hh, and 1395ii)

Subpart A—General Provisions

B. In §424.3, the introductory text is
republished and a definition for “I1CD—
9-CM” is added in alphabetical order to
read as follows:

§424.3 Definitions.
As used in this part, unless the
context indicates otherwise—
ICD-8-CM means International
Classification of Diseases, Ninth
Revision, Clinical Modification.

» * » - »

Subpart C—Claims for Payment

C. In §424.32, paragraph (a) is revised
to read as follows:

§424.22 Basic Requirements for all
clalms.

(a) A claim must meet the following
requirements:

1) A claim must be filed with the
appropriate intermediary or carrier on a
form prescribed by HCFA in accordance
with HCFA instructions.

(2) A claim for physician services
must include appropriate diagnostic
coding using ICD-9-CM.

(3) A claim must be signed by the
beneficiary or the beneficiary’s
representative (in accordance with
§424.36(b)).

(4) A claim must be filed within the
time limits specified in § 424.44.

- - - * -

D. In § 424.34, the introductory text of
paragraph (b) is republished and
paragraph (b){4) is revised to read as
follows:

§424.34 Additional requirements:
Beneficiary's claim for direct payment.
» " » - *

(b) Itemized bill from the hospital or
supplier. The itemized bill for the
services, which may be receipted or
unpaid, must include all the following
information:

» > * - >

(4) A listing of the services in
sufficient detail to permit determination
of payment under the fee schedule for
physicians’ services; for itemized bills
from physicians, appropriate diagnostic
coding using ICD-9-CM must be used.
(For example, a bill for ambulance
service must specify the pick-up and
delivery points.)

b * - s iE Y "

(Catalog of Federal Domestic Assistance
Program No. 93.773, Medicare—Hospital
Insurance; and Program No. 93.774,
Medicare—Supplementary Medical
Insurance Program)

Dated: November 22, 1993
Bruce C. Viadeck,
Administrator, Health Care Financing
Administration.
Dated: January 24, 1994,
Donna E. Shalala,
Secretary.
{[FR Doc. 944300 Filed 3-3-94; 8:45 am]
BILLING CODE 4120-01-P

Administration for Children and
Families

45 CFR Part 233

Aid to Families With Dependent
Children Increase in Stepparent
Income Disregard

AGENCY: Administration for Children
and Families (ACF), HHS.
ACTION: Final rule.

SUMMARY: This final rule implements
the change in the stepparent earned
income disregards for the Aid to

. Families with Dependent Children

(AFDC) program as provided under
section 13742 of the Omnibus Budget
Reconciliation Act (OBRA) of 1993. This
provision increases the stepparent
earned income disregard from $75 to
$90.

EFFECTIVE DATE: March 4, 1994,

FOR FURTHER INFORMATION CONTACT:

Mr. Mack A. Storrs, Administration for
Children and Families, Office of Family
Assistance, Fifth Floor, 370 L’Enfant
Promenade, SW., Washington, DC
20447, telephone (202) 401-9289.

SUPPLEMENTARY INFORMATION:
Piscussion of Rule Provision

Pursuant to section 402(a)(31) of the
Social Security Act (the Act) the income
of an AFDC dependent child’s
stepparent who lives in the same home
as the child is counted in the monthly
determination of eligibility and the
amount of assistance. This provision is
applied in States that do not have laws
of general applicability holding a
stepparent legally responsible to the
same extent as a natural or adoptive
parent. Section 402(a)(31) also provides
for the disregard of certain portions of
the stepparent’s income in determining
the amount to be counted, including the
first $75 of the stepparent’s monthly
earned income.

Effective October 1, 1989, Public Law
100—485 amended section 402(a)(8)(ii)
of the Act by increasing the standard
work expense disregard for AFDC
applicants and recipients from $75 to
$90. However, it did not increase the
comparable $75 earned income
disregard for stepparents.

Thus, to be consistent, section 13742
of Public Law 103-66, the Omnibus
Budget Reconciliation Act (OBRA) of
1993, amended section 402(a)(31)(A) of
the Act by increasing the earned income
disregard for stepparents from $75 to
$90 per month. We have amended
§233.20(a)(3)(xiv)(A) to reflect this
statutory change.

Regulatory Procedures

Justification for Dispensing With Notice
of Proposed Rulemaking

The amendment to this regulation is
being published as a final rule. The
Administrative Procedure Act, 5 U.S.C.
553(b)(B), provides that, if the
Department for good cause finds the
Notice of Proposed Rulemaking is
unnecessary, impractical or contrary to
the public interest, it may dispense with
such notice if it incorporates a brief
statement of the reasons for doing so in
the rules issued.

The Department finds that there is
good cause to dispense with a Notice of
Proposed Rulemaking with respect to
this change. Publication of this rule in
proposed form would be unnecessary as
the change simply implements the

. statutory provision and does not involve

administrative discretion.

Executive Order 12866

Executive Order 12866 requires that
regulations be reviewed to ensure that
they are consistent with the priorities
and principles set forth in the Executive
Order. The Department has determined
that this rule is consistent with these
priorities and principles. This rule has
no costs and merely conforms the
codified regulation to the statute,

Paperwork Reduction Act

This rule does not require any
information collection activities and
therefore no approval is necessary under
the Paperwork Reduction Act.

Regulatory Flexibility Act

The Regulatory Flexibility Act (Pub.
L. 96-354) requires the Federal
Government to anticipate and reduce
the impact of regulations and paperwork
requirements on small businesses. The
primary impact of this final rule is on
State governments and individuals.
Therefore, we certify that this rule will
not have a significant economic impact
on a substantial number of small entities
because it affects benefits to individuals
and payments to States. Thus, a
regulatory flexibility analysis is not
required.

List of Subjects in 45 CFR Part 233

Aliens, Grant programs—social
programs, Public assistance programs,




10300

Federal Register / Vol. 59, No. 43 / Friday, March 4, 1994

/ Rules and Regulations

Reporting and recordkeeping
requirements.
(Catalog of Federal Domestic Assistance

Programs 13.780, Assistance Payments-
Maintenance Assistance)

Dated: November 20, 1993.
Mary Jo Bane,
Assistant Secretary for Children and Families.

Approved: February 7, 1994.

Donna E. Shalala,
Secretary of Health and Human Services.

For the reasons set forth in the
preamble, part 233 of chapter II, title 45,
Code of Federal Regulations is amended
as set forth below:

PART 233—COVERAGE AND
CONDITIONS OF ELIGIBILITY IN
FINANCIAL ASSISTANCE PROGRAMS

1. The authority citation for part 233
continues to read as follows:

Authority: 42 U.S.C. 301, 602, 606, 607,
1202, 1302, 1352, and 1382 (note).

2. Section 233.20 is amended by
revising paragraph (a)(3)(xiv)(A) to read
as follows:

§233.20 Need and amount of assistance.
(a) LA
(3) - x x
(xiv)® * *
(A) The first $90 of the gross earned
income of the stepparent;
- » L ~ -
[FR Doc. 944899 Filed 3-3-94; 8:45 am]

BILLING CODE 4150—04-M
.

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 61 and 69
[CC Docket No. 81-213, FCC 94-8]
Transport Rate Structure and Pricing

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This order modifies certain
features of the price cap regulatory
system applicable to local exchange
carriers (LECs) to complement the FCC's
recent restructure of the LECs’ local
transport rates. Specifically, the order
moves transport services, including all
the transmission-related elements, the
tandem switching charge, and the -
interconnection charge, out of the price
cap basket for traffic sensitive services,
and places them into a combined
“trunking"” basket containing transport
and special access services. The order
realigns the service categories and
subcategories within the trunking

basket, and adapts the pricing bands
applicable to these categories and
subcategories, to reflect the similarities
between certain special access and flat-
rated transport services, and to
accommodate the new density zone
pricing system that the Commission
adopted for both special access and
transport. These rule changes encourage
the LECs to align their transport rates to
reflect more closely how costs are
incurred, thus promoting more efficient
usage and deployment of the country’s
telecommunications networks,
advancing competition in both the long-
distance and local access markets, and
ultimately reducing access charges and
long-distance rates and stimulating the
economy by increasing demand for
these services.

EFFECTIVE DATE: March 4, 1994.

FOR FURTHER INFORMATION CONTACT:
David L. Sieradzki, Common Carrier
Bureau, Policy & Program Planning
Division, 202-632-1304.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Second
Report and Order in CC Docket No. 91—
213, adopted on January 19, 1994 and
released on January 31, 1994. The
complete text of this Second Report and
Order is available for inspecticn and
copying during normal business hours
in the FCC Reference Center, 1918 M St.
NW., room 230, Washington, DC 20554.

Synopsis of Second Report and Order

1. The Commission adopts its
proposal to remove the transport service
categories from the traffic sensitive
basket and place them into a combined
basket that also contains special access
services. The Commission renames this
merged basket the “trunking basket.”
The Commission is placing the tandem
switching charge in the newly formed
trunking basket, and keeping it in the
same service category as tandem-
switched transport. The Commission is
placing the interconnection charge
service category in the trunking basket.

2. The Commission is adopting a
modified version of its proposal in the
Further Notice in this proceeding, 57 FR
54205 (Nov. 17, 1992), on the
arrangement of service categories within
the newly formed trunking basket. The
Commission concludes that flat-rated
transport (entrance facilities, direct-
trunked transport, and dedicated
signalling transport) should be
incorporated into the corresponding
special access service categories. Thus,
demand for voice grade flat-rated
transport will be assigned to the existing
voice grade-WATS-metallic-telegraph
service category in the current special
access basket for the purposes of

computing the service band index (SBI)
and pricing bands for that category.
Demand for DS1 and DS3 flat-rated
transport will be assigned, respectively,
to the DS1 and DS3 subcategories of the
high capacity-DDS service category in
the current special access basket for
purposes of computing the SBIs and
bands for those subcategories. Tandem-
switched transport (including the
tandem switching element) and the
interconnection charge will be separate
service categories in the trunking basket.

3. The Commission concludes that the
density pricing zone subcategories
within the flat-rated transport service
category should be incorporated into the
existing zone subcategories within the
existing DS3 and DS1 special access
subcategories, with one exception. In
some cases, a LEC might implement
density zone pricing for transport in a
different tariff year than it implemented
density zone pricing for special access.
In such circumstances, the Commission
will require LECs to retain separate zone
bands for special access and flat-rated
transport services until the end of the
tariff year following the tariff year in
which density pricing was implemented
for the later service. After that time, the
zone bands for special access and
transport can be consolidated.

4. The Commission is not modifying
the pricing bands applicable to the
transport or special access service
categories at this time. The service
category bands constrain the LECs’
ability to offset rate reductions in some
categories with rate increases in other
categories.

5. The Commission is setting forth the
details of establishing the indexes and
banding limits for the new trunking
basket and the realigned service
categories within that basket. First, the
2% upper and 5% lower bands for
tandem-switched transport and the 0%
upper band for the interconnection
charge apply to changes from the initial
rates for these services as of the
transport rate restructure, regardless of
whether the LECs raised or lowered
their local transport rates prior to the
rate restructure. (“'Initial rates” refers to
the rates that became effective as a
result of the September 1, 1993 initial
restructured transport tariff filing, or
rates that subsequently go into effect as
the result of the mid-course correction.)
Thus, the LECs should set their initial
bands and SBIs for the tandem-switched
transport and interconnection charge
service categories using the baseline of
the initial restructured rate levels.

6. Because 47 CFR part 61 does not
explicitly address the manner in which
service categories are to be merged, the
Commission adopts transition rules
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governing how the initial banding limits
and indexes should be set for the new
trunking basket and the realigned
service categories within that basket.
The initial degree of pricing flexibility
for the trunking basket will be set by
taking into account both the pricing
flexibility currently available in the
special access basket and the pricing
flexibility available in the traffic
sensitive basket (which currently
includes transport). Thus; while the pre-
existing actual price index (API) for the
special access basket will be used as the
initial API for the trunking basket, the
PCI for the trunking basket should be set
as follows. LECs should calculate the
ratio between the pre-existing PCI for
the special access basket and the API for
that basket, and the ratio between the
pre-existing PCI for the traffic sensitive
basket and the API for that basket, A
weighted average of these ratios should
be derived using the base period
revenue weights of the special access
and transport services included in the
trunking basket, respectively. This
weighted average should be multiplied
by the pre-existing API for the special
access gasket to derive the PCI for the
trunking basket. (Base period demand
for flat-rated transport elements (i.e.,
demand for the 1992 base year) should
correspond with the historical demand
used in computing the initial
interconnection charge. The rates used
in this formula should be the rates
effective on the date that the transport
rate restructure became effective, or
rates that subsequently go into effect as
the result of the mid-course correction.)

7. Similarly, adjustments to the upper
and lower pricing bands applicable to
the existing voice grade and high
capacity/DDS service categories and the
DS1 and DS3 subcategories are
necessary to reflect the incorporation of
comparable flat-rated transport rate
elements. While the SBIs for these
categories are to remain the same, the
upper and lower bands should reflect a
weighted average of the pre-existing
upper and lower bands for the special
access services and the 5% upper and
lower bands for the flat-rated transport
services. This weighted average should
be calculated using the base period
revenue weights of the special access
and transport services included in each
service category and subcategory. A
comparable procedure will be used to
incorporate transport services into a
density pricing zone category that has
already been established for special
access services (or vice versa).

8. The changes adopted in the order
necessitate adjustments to the price cap
indexes. Accordingly, the Commission
directs all LECs subject to the price cap

rules to recalculate their price cap
indexes pursuant to the decisions in the
order. The LECs should file such
recalculated indexes with the
Commission in a special filing not
accompanied by rate changes. The
Commission delegates authority to the
Chief, Common Carrier Bureau, to
specify the format and timing of this
filing. In addition, such recalculated
indexes should be used as the basis of
any price cap filing that changes rates of
services in the trunking or traffic
sensitive baskets.

9. Finally, the Commission clarifies
some miscellaneous implementation
matters. First, the Commission clarifies
that its decision in the Second
Reconsideration Order, 58 FR 45266
(Aug. 27, 1993) (requiring use of
historical demand for all components of
the formula for computing the inter-
connection charge) applies only to price
cap LECs. Rate-of-return LECs continue
to be subject to 47 CFR 61.38 and 61.39,
and should continue to use projected
demand to set transport rates.
Consistent with the First
Reconsideration Order, 58 FR 41184
(Aug. 3, 1993), however, these
projections should only forecast
demand growth, and should not attempt
to forecast IXCs' reconfigurations in
response to the transport rate
restructure. Second, due to the difficulty
of applying non-premium charges to
flat-rate transport elements, the
Commission modifies its rules to clarify
that non-premium charges must be
established only for the interconnection
charge, and not for the facility-based
transport elements. Third, the
Commission modifies the rules to clarify
that the LECs must waive certain non-
recurring charges for a six-month period
following the effective date of their
restructured transport tariffs. Finally,
the Commission is making limited
technical changes to 47 CFR part 69,

10. In the Further Notice in this
proceeding, 57 FR 54205 (Nov. 17,
1992), the Commission certified that the
proposed rule changes would not have
a significant economic impact on a
substantial number of small business
entities, as defined by section 601(3) of
the Regulatory Flexibility Act. Neither
the Chief Counsel for Advocacy of the
Small Business Administration nor any
commenting party disagreed with that
analysis. The Secretary shall send a
copy of this Report and Order, including
the certification, to the Chief Counsel
for Advocacy of the Small Business
Administration in accordance with
section 605(b) of the Regulatory
Flexibility Act, Public Law No. 69-354,
94 Stat. 1164, 5 U.S.C. 601 et seq.
(1981).

Ordering Clauses

11. Accordingly, it is ordered that
pursuant to authority contained in
sections 1, 4(i) and (j), 201-205, 220,
and 403 of the Communications Act of
1934, as amended, 47 U.S.C. §§ 151,
154(i) and (j), 201-205, 220, and 403,
parts 61 and 69 of the Commission'’s
rules are Amended as set forth below.

12. It is further ordered that the
policies and rules adopted herein shall
be effective upon publication in the
Federal Register. Because the initial
restructured transport rates went into
effect on December 30, 1993, thus
allowing LECs subject to price cap
regulation to propose rate changes that
do not comply with the policies adopted
herein in the absence of these rule
changes, good cause exists to make
these rules effective less than 30 days
from publication in the Federal
Register.

13. It is further ordered that the Chief,
Common Carrier Bureau is delegated the
authority specified herein.

List of Subjects in 47 CFR Parts 61 and
69

Communications common carriers,
Reporting and recordkeeping
requirements. Telephone.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Amendatory Text

47 CFR parts 61 and 69 are amended
as follows:

PART 61—TARIFFS

1. The authority citation for part 61
continues to read as follows:
Authority: Sec. 4, 48 Stat. 1066, as

amended; 47 U.S.C. 154. Interpret or apply
sec. 203, 48 Stat. 1070; 47 U.S.C. 203.

2. Section 61.3 is amended by
redesignating paragraphs (jj) and (kk) as
paragraphs (kk) and (11), respectively,
and adding a new paragraph (jj), to read
as follows:

§61.3 Definitions.

() Tariff year. The period from the
day in a calendar year on which a
carrier’s annual access tariff filing is
scheduled to become effective through
the preceding day of the subsequent
calendar year.

3. Section 61.42 is amended by
removing paragraphs (e)(1)(iii),
(e)(1)(iv), and (e)(1)(v); redesignating
paragraphs (e)(1)(vi) and (e)(1)(vii) as
paragraphs (e)(1)(iii) and (e)(1)(iv),
respectively; revising paragraph (d)(3),
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redesignated paragraph (e)(1)(iii), the
introductory text of paragraph (e)(2),
paragraph (e)(2)(i), paragraph (e}(2)(iii),
and paragraph (e)(2)(iv); and adding
paragraphs (e)(2)(v) and (e)(2)(vi), to
read as follows:

§61.42 Price cap baskets and service
categories.
- - - - -

(d) LI p

(3) A basket for trunking services as
described in §§69.110, 69.111, 69.112,
69.114, 69.124, and 69.125 of this
chapter;

* * * L "~

(e)(1) * = *

(iii) Data base access services; and
L * L - -

(2) The trunking basket shall contain
such transport and special access
services as the Commission shall permit
or require, including the followmg
service categories and subcategories:

(1) Voice grade entrance facilities,
voice grade direct-trunked transport,
voice grade dedicated signalling
transport, voice grade special access,
WATS special access, metallic special
access, and telegraph special access
services;

- - * * *

(iii) High capacity flat-rated transport,
high capacity special access, and DDS
services, including the following service
subcategories:

(A) DS1 entrance facilities, DS1
direct-trunked transport, DS1 dedicated
signalling transport, and DS1 special
access services; and

(B) DS3 entrance facilities, DS3 direct-
trunked transport, DS3 dedicated
signalling transport, and DS3 special
access services;

(iv) Wideband data and wideband
analog services;

(v) Tandem-switched transport, as
described in §69.111 of this chapter;
and

(vi) Interconnection charge, as
described in § 69.124 of this chapter.

L L - - *

4. Section 61.47 is amended as
follows:

a. Paragraphs (f) and (g) are
mdesngnatecr as paragraphs (f)(1) and
(f(2). :

b. Paragraph (h)(1) is redesignated as

aragraph (g)(1).
. (c)g]r’aagags'%ph (i) is redesignated as
aragraph (g)(4).
£ d.%marigr(gphs (e)(2) and (e)(3) are
redesignated as paragraphs (g)(2) and
(g)(3) and are revised.

e Paragraph (h) is revised.

f. Headings are added to paragraphs
(f) and (g).
g- The designation (1) in paragraph (e)
is removed and paragraph (e) is revised.

(h) Add the words “or subcategories”
after the words “service categories” in

d (b).
paimﬁm:)v:?ds(kgr subcategory”

after the words “service category” in
para aphs (a) and (c).

j- Remove the words
“Notwithstanding paragraphs (e) and (f)
of this section” from redesignated
paragraph (f){2) and add in their place
“Notwithstanding paragraph (f)(1) of
this section”.

k. Remove the words
“Notwithstanding paragraph (e) of this
section," from redesignated paragraphs
(g)(1) and (g)(4) and capitalizing the
word “the” in each sentence when the
phrase is removed.

As amended above, §61.47 reads as
follows:

§61.47 Adjustments to the SBI; pricing
bands.

(e) Pricing bands shall be established
each tariff year for each service category
and subcategory within a basket. Except
as provided in paragraphs (f), (g), and
(h) of this section, each band shall limit
the pricing flexibility of the service
category or subcategory, as reflected in
its SBI, to an annual increase or
decrease of five percent, relative to the
percentage change in the PCI for that
basket, measured from the levels in
effect on the last day of the preceding
tariff year.

(f) Dominant interexchange carriers.

L » * -

(g) Local exchange carriers—Service
categones and subcotegones

(2) The upper pricing band for the
tandem-sthchecf transport service
category shall limit the annual upward
pricing flexibility for this service
category, as reflected in its SBI, to two
percent, relative to the percentage
change in the PCI for the trunking
basket, measured from the levels in
effect on the last day of the preceding
tariff year. The lower pricing band for
the tandem-switched transport service
category shall limit the annual
downward pricing flexibility for this
service category, as reflected in its SBI,
to five percent, relative to the
percentage change in the PCI for the
trunking basket, measured from the
levels in effect on the last day of the
preceding tariff year.

(3) The upper pricing band for the
interconnection charge service category
shall limit the annual upward pricing
flexibility for this service category, as
reflected in its SBI, to zero percent,
relative to the percentage change in the
PCI for the trunking basket, measured
from the levels in effect on the last day

of the preceding tariff year. There shall
be no lower pricing band for the
interconnection charge.

* - * * -

(h) Local exchange carriers—Density
pricing zones.

(1) In addition to the requirements of
paragraphs (g)(1) and (g)(2) of this
section, those local exchange carriers
subject to price cap regulation that have

tabhsheél density pricing zones
pursuant to § 69.123 of this chapter
shall use the methodology set forth in
paragraphs (a) through (d) of this section
to calculate separate subindexes in each
zone for each of the following groups of
services:

(i) DS1 entrance facilities, DS1 direct-
trunked transport, DS1 dedicated
signalling transport, and DS1 special
access services;

(ii) DS3 entrance facilities, DS3 direct-
trunked transport, DS3 dedicated
signalling transport, and DS3 special
access services;

(iii) Voice grade entrance facilities,
voice grade direct-trunked transport,
and voice grade dedicated signalling
transport, and (if the Commission, by
order, designates such services as
subject to competition) voice grade
special access;

(iv) Tandem-switched transport; and

(v) Such other special access services
that the Commission may designate by
order.

(2) The annual pricing flexibility for
each of the submg exes specified in
paragraph (h)(1) of this section shall be
limited to an annual increase of five
percent or an annual decrease of ten
percent, relative to the percentage
change in the PCI for the trunking
basket, measured from the levels in
effect on the last day of the preceding
tariff year.

5. Section 61.48 is amended by
revising paragraphs (g) and (h) and
adding paragraph (i), to read as follows:

§61.48 Transition rules for price cap
formula calculations.

- » * * =

(g) Local Transport Restructure—
Initial Rates. Local exchange carriers
subject to price cap regulation shall set
initial transport rates, as defined in
§ 69.2(tt) of this chapter, according to
the requirements set forth in §§ 69.108,
69.110, 69.111, 69.112, 69.124, and
69.125 of this chapter.

(h) Local Transport Restructure—
Price Cap Transition Rules—(1)
Definitions. The following definitions
apply for purposes of paragraph (h) of
this section:

Effective date is March 4, 1994,
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Initial restructured rates are rates that
are (or should have been) effective on
the transport restructure date;

Revenue weight of a given group of
services included in a basket, service
category, or subcategory is the ratio of
base period demand for the given
service rate elements included in the
basket, service category, or subcategory
priced at initial restructured rates, to the
base period demand for the entire group
of rate elements comprising the basket,
service category, or subcategory priced
at initial restructured rates; and

Transport restructure date is the date
on which local exchange carriers’ initial
transport rates, as defined in § 69.2(tt) of
this chapter, became effective.

(2) Trunking Basket PCI and API. (i)
On the effective date, the PCI value for
the trunking basket, as defined in
§61.42(d)(3), shall be computed by
multiplying the API value for the
special access basket on the day
preceding the transport restructure date,
by a weighted average of the following;

(A) The ratio of the PCI value that
applied to the special access basket on
the day preceding the transport
restructure date, to the API value that
applied to the special access basket on
the day preceding the transport
restructure date, weighted by the
revenue weight of the special access
services included in the trunking basket;
and

(B) The ratio of the PCI value that
applied to the traffic sensitive basket on
the day preceding the transport
restructure date, to the API value that
applied to the traffic sensitive basket on
the day preceding the transport
restructure date, weighted by the
revenue weight of the transport services
included in the trunking basket.

(ii) On the effective date, the API
value for the trunking basket referred to
in § 61.42(e)(2) shall be equal to the API
value for the special access basket on
the day preceding the transport
restructure date.

(3) Service Category and Subcategory
Pricing Bands for Flat-Rated Transport
and Special Access. From the effective
date through the end of the tariff year,
the following shall govern instead of
§§61.47(e) and 61.47(g)(1). The pricing
bands established for the voice grade
and high capacity service categories
referred to in §§61.42(e)(2)(i) and
61.42(e)(2)(iii) and the DS1 and DS3
service subcategories referred to in §§
61.42(e)(2)(iii)(A) and 61.42(e)(2)(iii)(B),
shall limit the pricing flexibility of the
service category or subcategory, as
reflected in its SBI, as follows:

(i) The upper pricing band shall be a
weighted average of the following:

(A) The upper pricing band that
applied to the special access services
included in the category or subcategory
on the day preceding the transport
restructure date, weighted by the
revenue weight of the special access
services included in the category or
subcategory; and

(B) 1.05 times the SBI value for the
special access services included in the
category or subcategory on the day
preceding the transport restructure date,
weighted by the revenue weight of the
transport services included in the
category or subcategory.

(ii) The lower pricing band shall be a
weighted average of the following:

(A) The lower pricing band that
applied to the special access services
included in the category or subcategory
on the day preceding the transport
restructure date, weighted by the
revenue weight of the special access
services included in the category or
subcategory; and

(B) 0.95 times the SBI value for the
special access services included in the
category or subcategory on the day
preceding the transport restructure date,
weighted by the revenue weight of the
transport services included in the
category or subcategory. !

(iii) On the effective date, the SB1
value for the category or subcategory
shall be equal to the SBI value for the
corresponding special access category or
subcategory on the day preceding the
effective date.

(4) Tandem-Switched Transport and
Interconnection Charge SBIs. On the
effective date, the SBIs for the tandem-
switched transport and interconnection
charge service categories defined in
§ 61.42(e)(2) (v) and (vi) shall be
assigned an initial value prior to
adjustment of 100, corresponding to the
initial restructured rates in those
categories.

(5) Tandem-Switched Transport and
Interconnection Charge Service Category
Pricing Bands. From the effective date
through the end of the tariff year, the
following shall govern instead of § 61.47
(g)(2) and (g)(3):

(i) The upper pricing band for the
tandem-switched transport service
category shall limit the upward pricing
flexibility for this service category, as
reflected in its SBI, to two percent,
measured from the initial restructured
rates for tandem-switched transport.
The lower pricing band for the tandem-
switched transport service category
shall limit the downward pricing
flexibility for this service category, as
reflected in its SBI, to five percent,
measured from the initial restructured
rates for tandem-switched transport.

(i1) The upper pricing band for the
interconnection charge service category
shall limit the upward pricing flexibility
for this service category, as reflected in
its SBI, to zero percent, measured from
the initial restructured rate for the
interconnection charge.

(i) Transport and Special Access
Density Pricing Zone Transition Rules—
(1) Definitions. The following
definitions apply for purposes of
paragraph (i) of this section:

Earlier date is the earlier of the
special access zone date and the
transport zone date.

Earlier service is special access if the
special access zone date precedes the
transport zone date, and is transport if
the transport zone date precedes the
special access zone date.

Later date is the later of the special
access zone date and the transport zone
date.

Later service is transport if the special
access zone date precedes the transport
zone date, and is special access if the
transport zone date precedes the special
access zone date.

Revenue weight of a given group of
services included in a zone category is
the ratio of base period demand for the
given service rate elements included in
the category priced at existing rates, to
the base period demand for the entire
group of rate elements comprising the
category priced at existing rates.

Special access zone date is the date
on which a local exchange carrier tariff
establishing divergent special access
rates in different zones, as described in
§ 69.123(c) of this chapter, becomes
effective. :

Transport zone date is the date on
which a local exchange carrier tariff
establishing divergent switched
transport rates in different zones, as
described in § 69.123(d) of this chapter,
becomes effective.

(2) Simultaneous Introduction of
Special Access and Transport Zones. .
Local exchange carriers subject to price
cap regulation that have established
density pricing zones pursuant to
§69.123 of this chapter, and whose
special access zone date and transport
zone date occur on the same date, shall
initially establish density pricing zone
SBIs and bands pursuant to the
methodology in § 61.47(h).

(3) Sequential Introduction of Zones
in the Same Tariff Year.
Notwithstanding § 61.47(h), local
exchange carriers subject to price cap
regulation that have established density
pricing zones pursuant to § 69.123 of
this chapter, and whose special access
zone date and transport zone date occur
on different dates during the same tariff
year, shall, on the earlier date, establish




10304

Federal Register / Vol. 59, No. 43 / Friday, March 4, 1994 / Rules and Regulations

density pricing zone SBIs and pricing
bands using the methodology described
1n §61.47(h), but applicable to the
earlier service only. On the later date,
such carriers shall recalculate the SBIs
and pricing bands to limit the pricing
flexibility of the services included in
each density pricing zone category, as
reflected in its SBI, as follows:

(i) The upper pricing band shall be a
weighted average of the following:

(A) The upper pricing band that
applied to the earlier services included
in the zone category on the day
preceding the later date, weighted by
the revenue weight of the earlier
services included in the zone category;
and

(B) 1.05 times the SBI value for the
services included in the zone category
on the day preceding the later date,
weighted by the revenue weight of the
later services included in the zone
category.

(ii) The lower pricing band shall be a
weighted average of the following:

(A) The lower pricing band that
applied to the earlier services included
in the zone category on the day
preceding the later date, weighted by
the revenue weight of the earlier
seTces included in the zone category;
an

(B) 0.90 times the SBI value for the
services included in the zone category
on the day preceding the later date,
weighted by the revenue weight of the
later services included in the zone
category.

(iii) On the later date, the SBI value
for the zone category shall be equal to
the SBI value for the category on the day
preceding the later date.

(4) Introduction of Zones in Different
Tariff Years. Notwithstanding
§61.47(h), those local exchange carriers
subject to price cap regulation that have
established density pricing zones
pursuant to § 69.123 of this chapter, and
whose special access zone date and
transport zone date do not occur within
the same tariff year, shall, on the earlier
date, establish density pricing zone SBIs
and pricing bands using the
methodology described in § 61.47(h),
but applicable to the earlier seérvice
only.

(i) On the later date, such carriers
shall use the methodology set forth in
paragraphs (a) through (d) of §61.47 to
calculate separate SBIs in each zone for
each of the following groups of services:

(A) DS1 special access services;

(B) DS3 special access services;

(C) DS1 entrance facilities, DS1 direct-
trunked transport, and DS1 dedicated
signalling transport;

(D) DS3 entrance facilities, DS3
direct-trunked transport, and DS3
dedicated signalling transport;

(E) Voice grade entrance facilities,
voice grade direct-trunked It,
and voice grade dedicated signalli
transport;

(F) Tandem-switched transport; and

(G) Such other special access services
as the Commission may designate by
order.

(ii) From the later date through the
end of the following tariff year, the
annual pricing flexibility for each of the
subindexes specified in paragraph
(1)(4)(i) of this section shall be limited
to an annual increase of five percent or
an annual decrease of ten percent,
relative to the percentage change in the
PCI for the trunking basket, measured
from the levels in effect on the last day
of the tariff year preceding the tariff year
in which the later date occurs.

(iii) On the first day of the second
tariff year following the tariff year
during which the later date occurs, the
local exchange carriers to which this
paragraph applies shall establish the
separate subindexes provided in
§61.47(h)(1), and shall set the initial
SBIs for those density pricing zone
categories that are combined (specified
in paragraphs (i)(4)(i)(A) and (i)(4)(i{C).
(1)(4)(i)(B) and (i)(4)(i)(D), and (i)(4)(i}(E)
and (i)(4)(i{G) of this section) by
computing the weighted averages of the
SBIs that applied to the formerly
separate zone categories, weighted by
the revenue weights of the respective
services included in the zone categories.

§61.49 [Amended]
6. Section 61.49(c) is'amended by
removing the cite “§§61.47(e) and ()"

and adding, in their place, the cite
"§61.47(e), ()(1), (g), and (h)"; and by
removing the cite '‘§ 61.47(g)"” and
adding in their place, the cite
"§61.47(f)(2)".

7. Section 61.49(d) is amended by
removing the cite “§61.47(e)" and
adding, in their place, the cite
“§61.47(e), (g), and (h)".

§61.58 [Amended]

8. Section 61.58(c}(3) is amended by
removing the cite *§§61.47(e) and ()"
and adding, in their place, the cite
“§61.47(e), (H(1), (g), and (h)”; and by
removing the cite **§61.47(g)"” and
adding in their place, the cite
“§61.47(0(2)".

9. Section 61.58(c)(4) is amended by
removing the cite “§ 61.47(e)” and
adding, in their place, the cite
*§61.47(e), (g), and (h)”.

PART 69—ACCESS CHARGES

1. The authority citation for part 69
continues to read as follows:

Auﬂmrity: Secs. 4, 201, 202, 203, 205, 218,
403, 48 Stat. 1066, 1070, 1072, 1077, 1094,
as amended, 47 U.S.C. 154, 201, 202, 203,
205, 218, 403.

§69.110 [Amended]

2. Sections 69.110(c)(1) and
69.110(c)(2) are amended by removing
the words “to recover the costs” and
adding, in their place, the words “‘for
use”’.

§69.113 [Amended]

3. Section 69.113(a) is amended by
removing the words “69.110, 69.111,
69.112".

4. Section 69.113(d) is amended by
removing the words “Transport element
or elements” and adding, in their place,
the words “interconnection charge
element”.

5. Section 69.113(e) is amended by
removing the words ‘““transport or'.

§69.126 [Amended]
Section 69.126 is amended by
removing the words “May 1, 1994" and
adding, in their place, the words “six
months after the effective date of the
tariffs introducing initial transport
rates”.
[FR Doc. 944672 Filed 3-3-94; 8:45 am]
BILLING CODE 6712-01-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1312
[Ex Parte No. 218)]

Filing of Tariff Adoption Publications

AGENCY: Interstate Commerce
Commission.

ACTION: Final rule.

SUMMARY: The Commission adopts a
regulation which establishes a 60-day
deadline for the filing of adoption
publications. The regulation is intended
to remove any pessible ambiguity with
regard to the existing regulation, which
requires that such publications be filed
“promptly”.

EFFECTIVE DATE: This regulation is
effective April 3, 1994.

FOR FURTHER INFORMATION CONTACT:
James W. Greene (202) 927-5597 or
Charles E. Langyher, III (202) 927-5160.
(TDD for hearing impaired: (202) 927-
5721).

SUPPLEMENTARY INFORMATION: By
decision served December 8, 1993 (58
FR 64717, December 9, 1993), the




Federal Register / Vol. 59, No. 43 / Friday, March 4, 1994 / Rules and Regulations

10305

Commission requested public comments
on the desirability of amending
51312.20(h) {49 CFR 1312.20(h)) to
require that adoption publications be
filed not more than 60 days after
consummation of the event giving rise
to their filing. The existing regulation
specifies that adoption publications
should be filed prior to consummation,
if possible; and that, if for some reason
filing cannot be accomplished prior to
consummation, they should be filed as
soon as possible thereafter, i.e.
“promptly”. The new regulation will
replace “promptly” with the more
specific requirement that adoption
publications be filed no later than 60
days after consummation of the
transdction.

The regulation is not controversial.
The National Bus Traffic Association,
Inc. filed the only response to our notice
of proposed rulemaking, and it
supported the regulation.

Timely filing of adoption publications
is important. Absent a new carrier’s
filing of its own tariffs or adoption of
the former carrier’s tariffs, any
operations conducted by the new carrier
violate 49 U.S.C. 10761(a), which
prohibits service by a carrier unless “the
rate for transportation or service is
contained in a tariff that is in effect
* * ** Thus, the failure to timely file
either new tariffs or adoption
publications can result in a violation of
the statute. Additionally, users and
potential users of transportation services
have no way of determining from the
tariff system the rates for the new
carrier’s services unless adoption
publications or new tariffs have been
filed. We will adopt the regulation as
proposed.

As indicated in the notice of proposed
rulemaking, the 60-day deadline is
intended only as the maximum
allowable time; it should not be viewed
as an opportunity to delay filings
beyond the consummation date. As
stated.in both the old and new
regulations, adoption publications
should be filed prior to the
consummation date whenever possible.

Environmental and Energy
Considerations

This rule revision will not
significantly affect either the quality of
the human environment or the
conservation of energy resources.
Regulatory Flexibility Analyses

Pursuant to 5 U.S.C. 605(b), we
conclude that this action will not have
a significant economic impact on a
substantial number of small entities.
The action merely clarifies the timing of
a one-time filing requirement already

required by the Commission's
regulations. Thus, no new substantive
requirements are being imposed.

List of Subjects in 49 CFR Part 1312

Motor carriers, Moving of household
goods, Pipelines, Tariffs.

Decided: February 18, 1994.

By the Commission, Chairman McDonald,
Vice Chairman Phillips, Commissioners
Simmons and Philbin.

Sidney L. Strickland, jr.,
Secretary.

For the reasons set forth in the
preamble, title 49, chapter X, part 1312
of the Code of Federal Regulations is
amended as follows:

PART 1312—REGULATIONS FOR THE
PUBLICATION, POSTING AND FILING
OF TARIFFS, SCHEDULES AND
RELATED DOCUMENTS

1. The authority citation for part 1312
continues to read as follows:

Authority: 5 U.S.C. 553; 49 U.S.C. 10321,
10762 and 10767,

2.1n §1312.20, paragraph (h)(1) is

revised to read as follows:

§1312.20 Transfer of operations—change
in name and control.

* - -~ Ll -

(h) « *

(1) The effective date of adoption
publications is the date of
consummation of the transaction for
which such publications are required.
Adoption publications shall be filed
promptly and, if possible, prior to their
effective date, but in no case later than
60 days thereafter.

- - - * -
|FR Doc. 94-4982 Filed 3—-3-94; 8:45 am)
BILLING CODE 7035-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AB89

Endangered and Threatened Wildlife
and Piants; Determination of
Endangered or Threatened Status for
21 Plants From the island of Hawalil,
State of Hawail

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) determines
endangered status pursuant to the
Endangered Species Act of 1973, as

amended (Act), for 20 plants:
Clermontia lindseyana (‘oha wai),
Clermontia peleana ('oha wai),
Clermontia pyrularia ('oha wai),
Colubrina oppositifolia (kauila), Cyanea
copelandii ssp. copelandii (haha),
Cyanea hamatiflora ssp. carlsonii
(haha), Cyanea shipmanii (haha),
Cyanea stictophylia (haha), Cyrtandra
giffardii (ha'iwale), Cyrtandra
tintinnabula (ha'iwale), Ischaemum
byrone (Hilo ischaemum), Isodendrion
pyrifolium (wahine noho kula),
Mariscus fauriei (no common name
(NCN)), Nothocestrum breviflorum
("aiea), Ochrosia kilaueaensis (holei),
Plantago hawaiensis (laukahi kuahiwi),
Portulaca sclerocarpa (po’e), Pritchardia
affinis (loulu), Tetramolopium
arenarium (NCN), and Zanthoxylum
hawaiiense (a'e). The Service also
determines threatened status for one
plant, Silene hawaiiensis (NCN). All but
eight of the taxa are endemic to the
island of Hawaii, Hawaiian Islands; the
exceptions were from the islands of
Niihau, Kauai, Oahu, Molokai, Lanai.
and/or Maui as well as Hawaii. The 21
plant taxa and their habitats have been
variously affected or are currently
threatened by competition, predation or
habitat degradation-from introduced
species. habitat loss from development
and other human activities, natural
disasters and stochastic events. This
rule implements the Federal protection
provisions provided by the Act for these
plants. One taxon, Hesperocnide
sandwicensis, which haa oeen proposed
for listing with the above species, has
been withdrawn from consideration as a
result of additional information received
indicating the species is more abundant
than previously believed. A notice
withdrawing the proposal is published
in the Federal Register concurrently
with this final rule.

EFFECTIVE DATE: This rule takes effect on
April 4, 1994,

ADDRESSES: The complete file for this
rule is available for public inspection,
by appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Pacific Islands Office, 300 Ala
Moana Boulevard, room 6307, P.O. Box
50167, Honolulu, Hawaii-96850.

FOR FURTHER INFORMATION CONTACT:
Robert P. Smith, at the above address
(808/541-2749).

SUPPLEMENTARY INFORMATION:

Background

Clermontia lindseyana, Clermontia
peleana, Clermontia pyrularia,
Colubrina oppositifolia Cyanea
copelandii ssp. copelandii, Cyanea
hamatiflora ssp. carlsonii, Cyanea
shipmanii, Cyanea stictophylla,
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Cyrtandra giffardii, Cyrtandra
tintinnabula, Hesperocnide
sandwicensis, Ischaemum byrone,
Isodendrion pyrifolium, Mariscus
fauriei, Nothocestrum breviflorum,
Ochrosia kilaueaensis, Plantago
hawaiensis, Portulaca.sclerocarpa,
Pritchardia affinis, Silene hawaiiensis,
Tetramolopium arenarium, and
Zanthoxylum hawaiiense are endemic
to or have the majority of their
populations on the island of Hawaii,
Hawaiian islands. Thirteen of these taxa
are endemic to the Island of Hawaii;
four additional taxa are now found only
on Hawaii. One of these taxa is now or
was previously also known from Niihau,
one from Kauai, two from Oahu, four
from Molokai, four from Lanai, and six
from Maui.

The island of Hawaii is the
southernmost, farthest east, and the
youngest of the eight major Hawaiian
Islands. This largest island of the
Hawaiian archipelago comprises 4,038
square miles (mi) (10,458 square
kilometers (km)), or two-thirds of the
land area of the State of Hawait, giving
rise to its common name, the **‘Big
Island.” The Hawaiian Islands are
volcanic islands formed over a “'hot
spot,” a fixed area of pressurized molten
rock deep within the Earth. As the
Pacific Plate, a section of the Earth's
surface many miles thick, has moved to
the northwest, the islands of the chain
have separated. Currently, this hot spot
is centered under the southeast part of
the island of Hawaii, which is one of the
most active volcanic areas on Earth.
Five large shield volcanoes make up the
island-of Hawaii: Mauna Kea at 13,796
feet (ft) (4,205 meters (m)) and Kohala
at 5,480 ft (1,670 m), both extinct;
Hualalai, at 8,271 ft (2,521 m), which is
dormant and will probably erupt again;
and Mauna Loa, at 13,677 ft (4,169 m)
and Kilauea, at 4,093 ft (1,248 m), both
of which are currently active and adding
land area to the island. Compared to
Kauai, which is the oldest of the main
islands and was formed about 5.6
million years ago, Hawaii is very young,
with fresh lava and land up to 0.5
million years old (Cuddihy and Stone
1990, Culliney 1988, Department of
Geography 1983, Macdonald et al.
1983).

Because of the large size and range of
elevation of the island, Hawaii has a
great diversity of climates. Windward
(northeastern) slopes of Mauna Loa have
rainfall up to 300 inches (in) (118
centimeters (cm)) per year in some
areas. The leeward coast, shielded by
the mountains from rain brought by
trade winds, has areas classified as
desert and receiving as little as 7.9 in
(20 cm) of rain annually. The summits

of Mauna Loa and Mauna Kea
experience snowfail each year, and
Mauna Kea was glaciated during the last
Ice Age (Culliney 1988, Department of
Geography 1983, Macdonald et al. 1983,
Wagner et al. 1990).

Plant communities on Hawaii include
those in various stages of primary
succession on the slopes of active and
dormant volcanoes, some in stages of
secondary succession following
disturbance, and relatively stable climax
communities. On Hawaii, vegetation is
found in all classifications: Coastal,
dryland, montane, subalpine, and
alpine; dry, mesic, and wet; and
herblands, grasslands, shrublands,
forests, and mixed communities. The
vegetation and land of the island of
Hawaii bave undergone much change
through the island’s history. Since it is
an area of frequent volcanic activity,
vegetated areas are periodically replaced
with bare lava. Polynesian immigrants,
first settling on Hawaii by 750 A.D.,
made extensive alterations in lowland
areas for agriculture and habitation.
European contact with Hawaii brought
intentional and inadvertent
introductions of alien plant and animal
species. By 1960, 65 percent of the total
land area of the island of Hawaii was
used for grazing, and much land has
also been converted to modern cropland
(Cuddihy and Stone 1990, Gagne and
Cuddihy 1990).

The 21 taxa included in this rule
occur between sea level and 8,600 ft (0
and 2,260 m) in elevation in various
portions of the island of Hawaii. A
number of the taxa are also found in
central Kauai (one taxon), in the
Waianae Mountains of Oahu {(one
taxon), on eastern Molokai (three taxa),
in central and southern Lanai (two taxa),
and on east Maui (three taxa). Most of
the species in this rule exist as remnant
plants persisting in grazed areas or in
higher elevations which have only
recently been heavily invaded by alien
plant and animal species. The taxa in
this rule grow in a variety of vegetation
communities (herbland, shrublands, and
forests), elevational zones (coastal,
lowland, montane, and subalpine), and
moisture regimes (dry, mesic, and wet).
One taxon is found in each of two
coastal habitats: Dry shrubland and
mesic forest. In lowland habitats, five
taxa are found in dry forest, four in
mesic forest, and two in wet forest. In
montane habitats, one taxon is found in
wet herbland, three taxa in dry
shrubland, three in dry forest, four in
mesic forest, and five in wet forest, In
the subalpine area, one taxon is found
in dry shrubland and two taxa in dry
forest.

The land on which these 21 plant taxa
are found is owned by various private
parties, the State of Hawaii (including
conservation district lands, forest
reserves, natural area reserves, State
parks, and the State seabird sanctuary),
or is owned or managed by the Federal
government (including a U.S. Fish and
Wildlife Service refuge, a U.S. Army
military reservation and a military
training area, a National Park, and a U.S
Coast Guard lighthouse area).

Discussion of the 21 Taxa Included in
This Rule and the One Taxon
Withdrawn From Consideration for
Listing

Rock (1957) named Clermontia
hawaiiensis var. grandis on the basis of
sterile specimens collected on the island
of Hawaii in the 1950s. Later, after
examining fertile material, he named the
taxon C. lindseyana and also described
a variety, var. livida (Rock 1962). The
specific epithet commemorates Thomas
Lindsey, a naturalist who brought the
species to Rock'’s attention. St. John
(1987a) described two other species, C.
albimontis and C. viridis, but the author
of the current treatment of the genus
(Lammers 1990, 1991) considers St.
John's species to fall within the range of
C. lindseyana and recognizes no
subspecific taxa.

Clermontia lindseyana of the
bellflower family (Campanulaceae) is a
terrestrial or epiphytic (not rooted in the
soil) branched shrub or tree 8.2 to 20 ft
(2.5 to 6 m) tall. The alternate, stalked,
toothed leaves are 5 to 9 in (13 to 24 cm)
long and 1.5 to 2.6 in (3.8 to 6.5 cm)
wide. Two flowers, each with a stalk 0.4
to 1in (1 to 2.5 cm) long, are positioned
at the end of a main flower stalk 1 to
1.6 in (2.5 to 4 cm) long. The calyx
(fused sepals) and corolla (fused petals)
are similar in size and appearance, and
each forms a slightly curved, five-lobed
tube 2.2 to 2.6 in (5.5 to 6.5 cm) long
and 0.4 to 0.7 in (0.9 to 1.8 cm) wide
which is greenish white or purplish on
the outside and white or cream-colored
on the inside. The berries are orange
and 1to 1.6 in (2.5 to 4 cm) in diameter
This species is distinguished from
others in this endemic Hawaiian genus
by larger leaves and flowers, similar
sepals and petals, and spreading floral
lobes (Cuddihy et al. 1983, Lammers
1990, 1991).

Historically, Clermontia lindseyana
was known from the island of Maui on
the southern slope of Haleakala and
from the island of Hawaii on the eastern
slope of Mauna Kea and the eastern,
southeastern, and southwestern slopes
of Mauna Loa. One population of the
species is known to be extant on State-
owned land on Maui. This population
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extends from Wailaulau Gulch to
Manawainui Gulch and contains
between 100 and 150 plants (Robert
Hobdy, Department of Land and Natural
Resources, in litt., 1993). The 14 known
populations on the island of Hawaii
extend over a distance of about 53 by 13
mi (85 by 21 km). Populations are found
near Laupahoehoe, in Piha, in
Makahanaloa, near Puaakala, near Puu
Oo, near Kulani Correctional Facility,
near Kapapala, in Waiea Tract, near
Kaapuna Lava Flow,.and near Kahuku
on privately and State-owned land.
Approximately 125 to 175 individuals
exist (Hawaii Heritage Program (HHP)
1991a1 to 1991a13). This species
typically grows in Acacia koa (koa)- and
Metrosideros polymorpha (*ohi'a)-
dominated Montane Mesic Forests,
often epiphytically, at elevations
between 4,000 and 7,050 ft (1,220 and
2,150 m) (Gagne and Cuddihy 1990,
HHP 1991a1 to 1991a13, Hawaii Plant
Conservation Center (HPCC) 1991a,
Lammers 1990, 1991). Associated
species include Coprosma sp. (pilo),
Ilex anomala (kawa'u), and Myrsine sp.
(kolea) (HHP 1991a2, 1991a5, HPCC
1991a; Fern Duvall, Olinda Endangered
Species Propagation Facility, pers.
comm., 1992). The major threats to
Clermontia lindseyana are competition
from alien plant species such as
Passiflora mollissima (banana poka) and
Pennisetum clandestinum (Kikuyu
grass), grazing and trampling by cattle
(Bos taurus) and goats (Capra hircus),
and habitat disturbance by feral pigs
(Sus serofa) (Cuddihy et al. 1983, HPCC
1991a, Pratt and Cuddihy 1991; F.
Duvall and Arthur Medeiros, Haleakala
National Park, pers. comms., 1992).
Clermontia peleana was first collected
by John Lydgate at Hamakua, island of
Hawaii, and listed as an unnamed
variety of C. gaudichaudii by Hillebrand
(1888). Rock later collected a specimen
of the taxon near Kilauea, the volcano
home of the Hawaiian goddess Pele,
after whom he named the species (Rock
1913). Other names by which the
species has been known include:
Clermontia gaudichaudii var.
singuliflora (Rock 1918b), C. singuliflora
(Rock 1919b), C. gaudichaudii var.
barbata (Rock 1919b), C. clermontioides
var. singulifiora (Hochreutiner 1934); C.
clermontioides var. mauiensis, a
superfluous name (Hochreutiner 1934);
and C. clermontioides var. barbata (St.
John 1973). In the most recent treatment
of the species (Lammers 1991), two
subspecies of C. peleana, ssp.
singuliflora and ssp. peleana, are

rec

é.lermonu'a peleana of the bellflower
family is an epiphytic shrub or tree 5 to
20 ft (1.5 to 6 m) tall which grows on

'ohi’a, koa, Cheirodendron trigynum
(‘olapa), and Sadleria spp. (ama’u). The
alternate, stalked, oblong or oval,
toothed leaves reach a length of 3 to 8
in (8 to 20 cm) and a width of 1.2 to 2
in (3 to 5 cm). Flowers are single or
paired, each on a stalk 1.2t0 1.8in (3
to 4.5 cm) long with a main stalk 0.3 to
0.7 in (0.8 to 1.7 cm) long. Five small
green calyx lobes top the hypanthium
(basal portion of the flower). The
blackish-purple (ssp. peleana) or
greenish-white (ssp. singuliflora) petals,
2to 2.8 in (5 to 7 cm) long and 0.3 to
0.5 in (0.8 to 1.3 cm) wide, are fused
into a one-lipped, arching tube with five
down-curved lobes. Berries of ssp.
peleana are orange and 1 to 1.2in (2.5
to 3 cmn) in diameter; berries of ssp.
singuliflora are unknown. This species
is distinguished from others of the
genus by its epiphytic growth habit; its
small green calyx lobes; and its one-
lipped, blackish-purple or greenish-
white corolla (Lammers 1990, 1991).
Historically, Clermontia peleana ssp.
peleana has been found only on the
island of Hawaii on the eastern slope of
Mauna Loa and the northeastern and
southeastern slopes of Mauna Kea.
Today, the taxon is found near
Waiakaumalo Stream, by the Wailuku
River, near Saddle Road, and between
the towns of Glenwood and Volcano.
The six known populations, which
extend over a distance of about 12 by 5
mi (19 by 8 km), are located on State-
and federally-owned land and contain a
total of approximately eight known
individuals (HHP 1991b1 to 1991b7).
Clermontia peleana ssp. singuliflora
was formerly found on the island of
Hawaii on the northern slope of Mauna
Kea and on East Maui on the
northwestern slope of Haleakala, but the
taxon has not been seen in either place
since early in the century and is
believed to be extinct (HHP 1991c1 to
1991c3, Wagner ef al. 1990). This
species typically grows epiphytically in
Montane Wet Forests dominated by koa,
’ohi’a, and Cibotium spp. and/or
Sadleria spp. (tree ferns) at elevations
between 1,740 and 3,800 ft (530 and
1,160 m) (HHP 1991b1 to 1991b4,
1991b6, 1991b7, Lammers 1990, 1991).
Associated species include ’olapa,
Melicope clusiifolia (kolokolo
mokihana), and Scaevola
chamissoniana (naupaka kuahiwi) (HHP
1991b1; Warren L. Wagner, Smithsonian
Institution, pers. comm., 19982). The-
major threats to Clermontia peleana are
habitat disturbance caused by feral pigs
and illegal cultivation of Cannabis
sativa (marijuana), roof or black rat
(Rattus rattus) damage, flooding, and
stochastic extinction and/or reduced

reproductive vigor dus to the small
number of existing individuals
(Bruegmann 1990, Center for Plant
Conservation (CPC) 1990).

A sterile specimen of Clermontia
pyrularia was first collected on Mauna
Kea, island of Hawaii, during the United
States Exploring Expedition of 1840 and
1841 and was named Delissea obtusa
var. mollis by Gray (1861b). Later,
Hillebrand (1888) collected fertile
specimens of the taxon and named it C.
pyrularia, referring in the specific
epithet to the fruits, which are
sometimes shaped like those of Pyrus
(pear).

Clermontia pyrularia of the bellflower
family, a terrestrial tree 10 to 13 ft (3 to
4 m) tall, has alternate toothed leaves
5.9to11in (15 to 28 cm) long and 1
to 2 in (2.5 to 5 cm) wide with winged
petioles. A cluster of two, three, or
sometimes up to five flowers has a main
stalk 1.1 to 2.4 in (2.8 to 6 cm) lorg;
each flower has a stalk 0.3 to 0.8 in (0.8
to 2 cm) long. Five small green calyx
lobes top the hypanthium. The white or
greenish-white petals are covered with
fine hairs, measure 1.6 to 1.8 in (4 to 4.5
cm) long, and are fused into a curved
two-lipped tube 0.2 to 0.3 in (5 to 8 mm)
wide with five spreading lobes. The
orange berry is inversely ovoid or
inversely pear-shaped. This species is
distinguished from others of the genus
by its winged petioles; its small, green
calyx lobes; its two-lipped flowers with
white or greenish-white petals; and the-
shape of its berry (Lammers 1990, 1991).

Historically, Clermontia pyrularia has
been found only on the island of Hawaii
on the northeastern slope of Mauna Kea,
the western slope of Mauna Loa, and the
saddle area between the two mountains.
Today, the species is found near the
Humuula-Laupahoehoe boundary, near
Hakalau Gulch, near Kealakekua, and
near Kaawaloa. The five extant
populations, which extend over a
distance of about 47 by 6 mi (76 by 10
km), are located on privately, State and
federally owned land. Although the
exact number of individuals is not
known, it is likely that not more than
five individuals exist (HHP 1991d1 to
1991d8). This species typically grows in
koa- and/or "ohi'a-dominated Montane
Wet Forests and Subalpine Dry Forests
at elevations between 3,000 and 7,000 ft
(910 and 2,130 m) (HHP 1991d2 to
1991d5, Lammers 1990, 1991).
Associated species include pilo,
Lythrum maritimum (pukamole), and
Rubus hawaiensis (‘akala) (HHP 1991d2,
1991y). The major threat to Clermontia
pyrularia is competition from alien
grasses and shrubs in the forest
understory and banana poka as well as
stochastic extinction and/or reduced
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reproductive vigor due to the small
number of existing populations and
individuals (HHP 1991d2).

Colubrina oppositifolia was first
collected by Remy in the 1850s and was
named in 1867 by Adolphe Theodore
Brongniart (Mann 1867). The specific
epithet describes the plant’s opposite
leaf arrangement. St. John (1979) called
Oahu plants C. oppositifolia var. obatae,
but no subspecific taxa are recognized
in the current treatment of the genus
(Wagner et al. 1990).

Colubrina oppositifolia of the
buckthorn family (Rhamnaceae), a tree
16 to 43 ft (5 to 13 m) tall, has opposite,
stalked, oval, thin, pinnately veined,
toothless leaves with glands on the
lower surface. Leaves measure 2.4 to 4.7
in (6 to 12 cm) long and 1.2 to 2.8 in
(3 to 7 cm) wide in mature plants and
are larger in seedlings. Ten to 12
bisexual flowers are clustered at the end
of a main stalk 0.1t0 0.3in (3to 8
millimeters (mm)) long; each flower has
a stalk about 0.07 to0 0.1 in (2 to 3 mm)
long which elongates in fruit. The five
triangular sepals measure about 0.06 to
0.08 in (1.5 to 2 mm) long, and the five
greenish-yellow or white petals are
about 0.06 in (1.5 mm) long: The
somewhat spherical fruit, 0.3 t0 0.4 in
(8 to 11 mm) long, is similar to a capsule
and opens explosively when mature.
This species can be distinguished from
the one other species of the genus in
Hawaii by its growth habit and the
arrangement, texture, venation, and
margins of its leaves (Wagner et al.
1990).

Historically, Colubrina oppositifolia
was found on the island of Oahu in the
central and southern Waianae
Mountains and on the island of Hawaii
in the following areas: The Kohala
Mountains; the northern slope of
Hualalai; and the western,
southwestern, and southern slopes of
Mauna Loa. Today, the species is known
on Oahu in eastern Makaleha Valley,
Mokuleia Forest Reserve, and Makua
Valley; on Mt. Kaala; and near
Honouliuli Contour Trail on privately -
and State-owned and federally managed
land. The 6 extant populations on Oahu,
which extend over a distance of about
9 by 4 mi (14 by 6 km), contain
approximately 94 known individuals
(HHP 1991e1, 1991e2, 1991e5, 1991e9
to 1991e12). On the island of Hawaii,
there are 7 extant populations which
extend over a distance of about 16 by 4
mi (26 by 6 km), are located on privately
and State-owned land, and contain
about 185 to 205 known individuals:
The species occurs along the
Mamalahoa Highway on the northern
slope of Hualalai as well as in Kapua
and Puueo in the southernmost portion

of the island (HHP 1991e3, 1991e4,
1991e6 to 1991e8, 1991e13 to 1991e16).
This species typically grows in
Diospyros sandwicensis (lama)-
dominated Lowland Dry and Mesic
Forests, often on aa lava, at elevations
between 800 and 3,000 ft (240 and 910
m). Associated species include
Canthium odoratum (alahe’e) and
Reynoldsia sandwicensis (‘ohe) (HHP
1991e3, 1991e8, 1991e9, 1991€15,
1991e16, HPCC 1991b). The major
thireats to Colubrina oppositifolia are
competition from alien plant species
such as Lantana camara (lantana),
Pennisetum setaceum (fountain grass),
and Schinus terebinthifolius (Christmas
berry); habitat disturbance by feral pigs;
plant damage and death from black twig
borer (Xylosandrus compactus); fire;
damage and disturbance from military
exercises; and limited regeneration
(HHP 1991e4, 19918, 1991e9, 1991¢15,
1991e16; Joel Q. Lau, The Nature
Conservancy of Hawaii, pers. comm.,
1992). \

Rock (1917) named Cyanea copelandii
to honor his collecting companion, M.L.
Copeland, with whom he first collected
the species in 1914 on the island of
Hawaii (Rock 1917). St. John (1987b, St.
John and Takeuchi 1987), believing
there to be no generic distinction
between Cyanea and Delissea,
transferred the species to the genus
Delissea, the older of the two generic
names, creating D. copelandii, The
current treatment of the family
(Lammers 1990), however, maintains
the separation of the two genera, and
plants found on the island of Hawaii are
considered to be C. copelandii ssp.
copelandii. Subspecies haleakalaensis,
found on Maui, is not as rare.

Cyanea copelandii ssp. copelandii of
the bellflower family is a shrub with a
habit similar to that of a woody vine.
The alternate, stalked, toothed leaves
are 7.9 to 10.6 in (20 to 27 cm) long and
1.4 t0 3.3 in (3.5 to 8.5 cm) wide and
have fine hairs on the lower surface.
Five to 12 flowers are clustered on the
end of a main stalk 0.8 to 1.8 in (2 to
4.5 cm) long; each flower has a stalk 0.2
to 0.6 in (0.4 to 1.6 cm) long. The
slightly hairy hypanthium is topped by
five small, triangular calyx lobes. Petals,
which are yellowish but appear rose-
colored because of a covering of dark
red hairs, are fused into a curved tube
with five spreading lobes; the corolla is
1.5101.7 in (3.7 to 4.2 cm) long and
about 0.2 in (4 to 5 mm) wide. Berries
are dark orange and measure 0.3 to 0.6
in (0.7 to 1.5 cm) long. This subspecies
is distinguished from ssp.
haleakalaensis, the only other
subspecies of Cyanea copelandii, by its
narrower leaves. The species differs

from others in this endemic Hawaiian
genus by its growth habit and the size,
shape, and dark red pubescence of its
corolla (Lammers 1990).

Cyanea copelandii ssp. copelandii,
which has been collected only twice on
the southeastern slope of Mauna Loa
near Glenwood, was last seen in 1957.
It is difficult to adequately survey the
area because of vegetation density and
the terrain. This population, located on
State-owned land, was sighted recently
enough that it is still considered extant
and contains an unknown number of
individuals (HHP 1991f; Thomas
Lammers, Field Museum, pers. comm.,
1992). This taxon often grows
epiphytically and is typically found in
Montane Wet Forests at elevations
between 2,200 and 2,900 f (660 and 880
m) (Lammers 1990). Associated species
include tree ferns (HHP 1991f). The
major known threat to Cyanea
copelandii ssp. copelandii is stochastic
extinction and/or reduced reproductive
vigor due to the single known
population.

Using sterile type material, Rock
(1957) named Cyanea carlsonii to honor
Norman K. Carlson, who first saw the
taxon (Degener et al. 1969). Carlson
cultivated a plant of the taxon in his
garden, from which Rock later described
the flowers and fruit (Rock 1962).
Recently, St. John (1987b, St. John and
Takeuchi 1987) placed the genus
Cyanea in synonymy with Delissea,
resulting in the new combination
Delissea carlsonii, but Lammers (1390)
retains both genera in the currently
accepted treatment of the family. He
also considers the taxon to be a
subspecies of another species, resulting
in the name C. hamatiflora ssp. carlsonii
(Lammers 1988).

Cyvanea hamatiflora ssp. carlsonii of
the bellflower family, a palm-like tree,
grows 9.8 to 26 ft (3 to 8 m) tall and has
alternate stalkless leaves 20 to 31 in (50
to 80 cm) long and 3 to 5.5 in (8 to 14
cm) wide. Clusters of 5 to 10 flowers
have a main stalk 0.6 to 1.2 in (1.5 to
3 cm) long; each flower has a stalk 0.2
to 0.5 in (0.5 to 1.2 cm) long. The
hypanthium is topped with five small
narrow calyx lobes. The magenta petals
are fused into a one-lipped tube 2.3 to
3.1 in (6 to 8 cm) long and 0.2 to 0.4
in (0.6 to 1.1 cm) wide with five down
curved lobes. The purplish-red berries
are topped by the persistent calyx lobes
This subspecies is distinguished from
ssp. hamatifiora, the only other
subspecies, by its long flower stalks and
larger calyx lobes. The species differs
from others in the genus by its growth
habit, its stalkless leaves, the number of
flowers in each cluster, and the size and
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shape of the corolla and calyx (Lammers
1990).

Cyanea hamatiflora ssp. carisonii is
only known to have occurred at two
sites on the island of Hawaii, on the
western slope of Hualalai and the
southwestern slope of Mauna Loa.
These two extant populations, located
on privately and State-owned land at
Honuaulu Forest Reserve and Keokea,
are about 28 mi (45 km) apart and
contain approximately 19 individuals
(HHP 1991g1, 1991g2, HPCC 1991c1 to
1991c3). This taxon typically grows in
'ohi’a-dominated Montane Wet Forests
at elevations between 4,000 and 5,700 ft
(1,220 and 1,740 m) (HHP 1991g1,
1991g2, Lammers 1990). Associated
species include kawa'u, pilo, and
Myoporum sandwicense (naio) (HHP
1991g1). The major threats to Cyanea
hamatiflora ssp. carlsonii are
competition from alien plant species
such as banana poka, grazing and
trampling by cattle, and stochastic
extinction and/or reduced reproductive
vigor due to the small number of
existing populations and individuals
(HHP 1991g2; Carolyn Corn, Hawaii
Department of Land and Natural
Resources (Hawaii DLNR), in litt., 1991).

Based on sterile specimens collected
on the island of Hawaii during the
United States Exploring Expedition of
1840 and 1841, Gray (1861b) noted
Cyanea grimesiana var. 7 citrullifolia.
Rock collected the plant in 1955 in the
company of Herbert Shipman, after
whom he named it as a species,
resulting in Cyanea shipmanii (Rock
1957). St. John (1987b, St. John and
Takeuchi 1987) placed the genus
Cyanea in synonomy with Delissea,
resulting in Delissea shipmanii, but
Lammers (1990) retains the species in
the genus Cyanea.

Cyanea shipmanii of the bellflower
family is an unbranched or few-
branched shrub 8 to 13 ft (2.5 to 4 m)
tall with small sharp projections,
especially in young plants. The
alternate, stalked leaves are 6.7 to 12 in
(17 to 30 cm) long, 2.8 10 5.5 in (7 to
14 cm) wide, and deeply cut into 20to
30 lobes per leaf. Flowers are covered
with fine hairs and are clustered in
groups of 10 to 15, the main stalk 0.4 to
1.2 in (1 to 3 cm) long and each flower
stalk 0.4 to 0.6 in (1 to 1.5 cm) long. The
hypanthium is topped with five small
calyx lobes. The pale greenish-white
petals, 1.2 to 1.4 in (3 to 3.6 cm) long,
are fused into a curved five-lobed tul
0.1t0 0.2 in (3 to 4 mm) wide. The fruit
is an ellipsoid berry. This species differs
from others in the genus by its slender
stems; stalked, pinnately lobed leaves;
and smaller flowers (Lammers 1990).

Cyanea shipmanii has been known _
from only one population, located on
the island of Hawaii on the eastern
slope of Mauna Kea on privately owned
land. When originally discovered, only
1 mature plant was found, with a total
population size of fewer than 50
individuals (HHP 1991h). This species
typically grows in koa- and "ohi’a-
dominated Montane Mesic Forests at
elevations between 5,400 and 6,200 ft
(1,650 and 1,900 m) (HHP 1991h,
Lammers 1990). Associated species
include kawa'u and kolea (HHP 1991h).
The major threat to Cyanea shipmanii is
stochastic extinction and/or reduced
reproductive vigor due to the single
existing population and the small
number of known individuals.

Based on a specimen he collected in
1912 on Mauna Loa, island of Hawaii,
Rock (1913) described Cyanea
stictophylla, choosing the specific
epithet to refer to the long and narrow
leaves. Other names by which the taxon
has been known include: Cyanea
palakea (Forbes 1916), C. quercifolia
var. atropurpurea (Wimmer 1953), C.
stictophyila var. inermis (Rock 1957),
and C. nelsonii (St. John 1976). St. John
(St. John and Takeuchi 1987), believing
there to be no generic distinction
between Cyanea and Delissea,
transferred the species to the genus
Delissea, the older of the two generic
names, creating D. nelsonii, D. palakea,
D. quercifolia var. atropurpurea, D.
stictophylla, and D. stictophylla var.
inermis (St. John 1987b). The separation
of the two genera is maintained in the
current treatment of the family
(Lammers 1990), and all the above listed
taxa are considered to fall within the
range of variation of C. stictophylla.

Cyanea stictophylla of the bellflower
family is a shrub or tree 2 to 20 ft (0.6
to 6 m) tall, sometimes covered with
small, s projections. The alternate,
stalked, oblong, shallowly lobed,
toothed leaves are 7.8 to 15 in (20 to 38
cm) long and 1.6 to 3.1 in (4 to 8 cm)
wide. Clusters of five or six flowers have
main flowering stalks 0.4 to 1.6 in (1 to
4 cm) long; each flower has a stalk 0.3
t0 0.9 in (0.7 to 2.2 cm) long. The
hypanthium is topped with five calyx
lobes 0.1 to 0.2 in (2 to 4 mm) long and
0.04 to 0.1 in (1 to 2 mm) wide. The
yellowish-white or purple petals, 1.4 to
2in (3.5 to 5 cm) long, are fused into
an arched, five-lobed tube about 0.2 in
(5 to 6 mm) wide. The spherical berries
are orange. This species differs from
others in the genus by its lobed, toothed
leaves and its larger flowers with small
calyx lobes and deeply lobed corollas
(Lammers 1990).

Historically, Cyanea stictophylla was
known only from the island of Hawaii

on the western, southern, southeastern,
and eastern slopes of Mauna Loa.
Today, the species is known to be extant
near Keauhou and in South Kona on
privately owned land. The 3 known
populations, which extend over a
distance of about 38 by 10 mi (61 by 16
km), contain a total of approximately 15
individuals (HHP 1991i1 to 1991i3).
This species, sometimes growing
epiphytically, is found in koaand ’chi’a-
dominated Lowland Mesic and Wet
Forests at elevations between 3,500 and
6,400 ft (1,070 and 1,950 m) (HHP
1991i1 to 1991i3, Lammers 1990).
Associated species include tree ferns,
Melicope volcanica (alani), and Urera
glabra (opuhe) (HHP 1991i1 to 1991i3).
The major threat to Cyanea stictophylla
is grazing and trampling by feral cattle
as well as stochastic extinction and/or
reduced reproductive vigor due to the
small number of existing populations
and individuals (F. Duvall, pers. comm.,
1992).

Cyrtandra giffardii was first collected
in 1911 on the island of Hawaii by Rock,
who named the species to honor Walter
M. Giffard, who collected a flowering
specimen in 1918 (Rock 1919a).

Cyrtandra giffardii of the African
violet family (Gesneriaceae) is a shrubby
tree usually 10 to 20 ft (3 to 6 m) tall.
The opposite, stalked, papery-textured,
toothed leaves are usually 2.4 t0 4.7 in
(6 to 12 cm) long and 1 to 1.8 in (2.5
to 4.6 cm) wide and have a few tiny,
coarse hairs on the upper surface.
Clusters of three to five flowers have a
moderate amount of short brown hairs
throughout the cluster, a main stalk 1 to
174 in (2.5 to 3.5 cm) long, two linear
bracts about 0.25 in (6 to 7 mm) long,
and individual flower stalks 0.6 t0 1.2
in (1.5 to 3 cm) long. The calyx, 0.1 to
0.4 in (3 to 9 mm) long, has an outer
covering of short, soft brown hairs and
is divided into five narrowly triangular
lobes. The corolla consists of five fused
white petals about 0.5 in (12 mm) long,
with lobes about 0.08 t0 0.1 in (2103
mm) long. Only immature berries have
been observed, and they were white and
about 0.4 in (1 cm) long. Both this
species and Cyrtandra tintinnabula are
distinguished from others of the genus
and others on the island of Hawaii by
a combination of the following
characteristics: The opposite, more o1
less elliptic, papery leaves; the presence
of some hairs on the leaves and more on
the inflorescences; the presence of three
to six flowers per inflorescence; and the
size and shape of the flowers and flower
parts (Wagner et al. 1990).

Historically, Cyrtandra giffardii was
found on the island of Hawaii on the
northeastern slope of Mauna Kea near
Kilau Stream and south to the eastern
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slope of Mauna Loa near Kilauea Crater.
The 3 extant populations on State-
owned land are located near Kilau
Stream, Stainback Highway, and Puu
Makaala, extending over a distance of
approximately 31 by 3 mi (50 by 5 km)
and containing a total of about 14 to 20
plants (HHP 1991j1 to 1991j5; W.
Wagner, pers. comm., 1992). This
species typically grows in shady koa-,
"ohi’a-, and tree fern-dominated
Montane Wet Forests at elevations
between 2,400 and 4,900 ft (720 and
1,500 m) (HHP 1991j1 to 1991j3, HPCC
1991d1, 1991d2, Wagner et al. 1990).
Associated species include other taxa of
Cyrtandra (ha'iwale), Hedyotis spp., and
Perrottetia sandwicensis (olomea) (HHP
1991j1 to 1991j3, HPCC 1991d1; W.
Wagner, pers. comm., 1992). The major
threats to Cyrtandra giffardii are habitat
disturbance and plant damage by feral
pigs as well as stochastic extinction
and/or reduced reproductive vigor due
to the small number of existing
populations (Stone 1985; W. Wagner,
pers. comm., 1892).

Based on a plant he collected in 1909
on Mauna Kea, island of Hawaii, Rack
named Cyrtandra tintinnabula. The
specific epithet describes the bell-
sha ca?yx of the plant (Rock 1919a).

dra tintinnabula of the African
violet family is a shrub 3.3 t0 6.6 fi (1
to 2 m) tall with opposite, stalked,
elliptical or oval, papery-textured leaves
5to 10 in (13 to 26 cm) long and 2 to
4.8 in (5 to 12.3 cm) wide. Leaves,
especially the lower surfaces, have
yellowish-brown hairs. Flower clusters,
densely covered with long soft hairs,
comprise three to six flowers, a main
stalk 0.4 to 0.7 in (1 to 1.8 cm) long,
individual flower stalks 0.2 to 0.6 in (0.5
to 1.5 cm) long, and leaflike bracts. The
green bell-shaped calyx is about 0.4 in
(9 to 10 mm) long and has triangular
lobes. The hairy white corolla, about 0.5
in (12 mm) long and about 0.2 in (5 mm)
in diameter, is divided into five lobes,
each about 0.1 in (3 mm) long. Fruit and
seeds have not been observed. This
species differs from Cyrtandra giffardii
by its habit, its larger leaves, and its
shorter flower stalks (Wagner et al.
1890).

Historically, Cyrtandra tintinnebula
was found only on the island of Hawaii
on the northern to the eastern slopes of
Mauna Kea. Today, 3 populations of the
species are known to occur on State-
owned land extending over
approximately 6 by 1 mi (10 by 3 km)
from Kilau Stream to Honohina Gulch
and containing approximately 18 known
individuals (HHP 1991k1 to 1991ks6).
This species typically grows in dense
koa-, "ohi’a-, and tree fern-dominated
Lowland Wet Forests at elevations

between 2,100 and 3,400 ft (650 and
1,040 m) (HHP 1991k3, 1991k4, 1991kS,
Wagner et al. 1990). Associated species
include other kinds of ha’iwale and
Hedyotis sp. The major threats to
Cyrtandra tintinnabula are habitat
disturbance and plant damage by feral
pigs and stochastic extinction and/or
reduced reproductive vigor due to the
small number of existing populations
and individuals.

Based on a specimen collected on
Mauna Loa by James Macrae in 1825,

'Weddell (1856 to 1857) described Urtica

sandwicensis, choosing the specific
epithet to refer to the Sandwich Islands,
an older name for the Hawaiian Islands.
Later (1869), he transferred the species
to another genus, resulting in
Hesperocnide sandwicensis.
esperocnide sandwicensis of the
nettle family (Urticaceae) is an erect
annual herb 8 to 24 in (20 to 60 cm) tall
covered with coarse stinging hairs as
well as shorter non-stinging hairs. The
opposite, stalked, thin, toothed leaves
are 0.6 to 3 in (1.5 to 7 cm) long and
0.4 to 1 in (0.9 to 2.5 cm) wide, Most
of the small petalless flowers are male,
but they are mixed with some female
flowers in clusters 0.08 to 0.2 in (2 to
5 mm) long which originate in the leaf
axils. Sepals of male flowers are fused
into a four-lobed calyx about 0.02 in (0.5
mm) long which encloses four stamens.
The calyx of the female flower, about
0.04 in (1 mm) long and enclosing an
unstalked stigma, swells slightly in fruit
and encloses a flattened achene (dry,
one-celled, unopened fruit) about 0.04
in (1.1 mm) long. The only Hawaiian
member of the genus, Hesperocnid
sandwicensis is distinguished from
other native Hawaiian genera of its
family by its annual herbaceous habit
and its stinging hairs. It is distinguished
from the alien, naturalized species
Urtica urens (dwarf nettle) by the lack
of calyx lobes (Wagner et al. 1990).
Historically, Hesperocnide
sandwicensis occurred on the island of
Hawaii on the eastern and western
slopes of Mauna Kea, the northern to
western slopes of Mauna Loa, the
Humuula Saddle between Mauna Kea
and Mauna Loa, and the southeastern
slope of Hualalai. Twelve extant
localities are known, extending over a
distance of approximately 38 by 15 mi
(61 by 24 km) in much of the histeric
range of the species. It has not been seen
on Hualalai for some time and is
presumed extirpated there. Known
populations now occur on or near the
following areas: Puu Kanakaleonui, Puu
Laau, Ahumoa Cone, Pohakuloa
Training Area (PTA), and Sulphur Cone.
Because the species is an annual plant,
the total number of individuals varies

with the time of year and amount of
rainfall. At the time the proposed rule
was written, several hundred to a
thousand individuals were known from
PTA, a State- and federally owned area
of land which is managed by the U.S.
Army. Other, smaller populations
totalling approximately 80 to 130 plants
were located on privately and State-
owned land (HHP 199111 to 199117,
HPCC 1991e; Robert Shaw, Colorado
State University, pers. comm., 1992).
Extensive surveys in 1992 and 1993
indicate the presence of tens of
thousands of Hesperocnide
sandwicensis in many populations on
and near PTA (R. Shaw, in litt., 1993).
This species is clearly much more
abundant than previously thought. This
species typically grows in open Sophora
chrysophylla (mamane)- and naio-
dominated Subalpine Dry Forests at
elevations between 5,840 and 8,600 fi
(1,780 and 2,620 m) (Gagne and

- Cuddihy 1990, HHP 199111 to 198113,

199116, HPCC 1991e, Wagner et al.
1990). Associated species include
Asplenium frogile, Santalum
paniculatum (’iliahi), and the
naturalized Urtica urens (HHP 199111,
199116; R. Shaw, pers. comm., 1992).
Individual Hesperocnide sandwicensis
plants and populations of plants are
threatened by competition from alien
grasses such as Anthoxanthum
odoratum (sweet vernalgrass) and
Holcus lanatus (common velvet grass);
grazing by feral pigs, goats, and sheep
(Ovis aries); habitat disturbance and
damage to plants as a result of military
exercises; and fire (HHP 198116, HPCC
1991e; Ken Nagata, U.S. Department of
Agriculture, pers. comm., 1992).
However, Hesperocnide sandwicensis is
maintaining large, reproductive
populations throughout PTA in areas
that are relatively secure from these
threats. The thousands of plants found
in and along lava flows are particularly
unlikely to be threatened by feral
herbivores, military activities, or
competition from alien grasses (Loyal A
Mehrhoff, U.S. Fish and Wildlife
Service, pers. observation, 1893). It is
also unlikely that either natural or man-
caused fires could destroy a significant
percentage of the total populations.
Hesperocnide sandwicensis fails to mect
the definition of either an endangered or
threatened species. Therefore, the
Service has withdrawn Hesperocnide
sandwicensis from consideration for
endangered or threatened status (see
notice of withdrawal of proposed rule
published concurrently with this final
rule).

Ischaemum byrone was first collected
by James Macrae during the expedition
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of the Blonde in 1825 and named
Spodi’c;{ogon byronis by Trinius in
1832. The specific epithet refers to
Byron's Bay, now called Hilo Bay,
where this specimen was collected.
Steudel (1855) transferred the species to
the Cienus Andropogon, and in 1889,
Hackel redescribed the species, naming
it Ischaemum lutescens, a superfluous
name. In 1922, Hitchcock published
Ischaemum byrone, the currently
accepted name (O’Connor 1990).
Ischaemum byrone of the grass family
(Poaceae) is a perennial plant with
creeping stems and erect stems 16 to 31
in (40 to 80 cm) tall. The uppermost
sheaths (portions of leaves surrounding
the stems) are often inflated and
sometimes partially enclose the yellow
to yellowish-brown racemes {flowering
clusters). The hairless leaf blade (the flat
extended part of the leaf) is 2.8 t0 7.9
in (7 to 20 cm) long and 1.2 to 2 in (3
to 5 cm) wide; the uppermost blades are
much smaller in size. Flowers, arranged
in two or sometimes three digitate
(originating from one point), elongate
racemes 1.6 to 3.9 in (4 to 10 cm) long,
consist of two types of two-flowered
awned (having bristles) spikelets
(subclusters of flowers). The fruit is a
caryopsis (grain) about 0.1 in (3 mm)
long. The only species of the genus
found in Hawaii, Ischaemum byrone
differs from other grasses in the State by
its C4 photosynthetic pathway; its
digitate racemes; and its two-flowered,
awned spikelets (O’Connor 1990).
Historically, Ischaemum byrone was
found on Oahu at an unspecified
location, on the northeastern coasts of
Molokai and east Maui, and along the
central portion of the eastern coast of
the island of Hawaii. Extant populations
still occur on Molokai, Maui, and
Hawaii. Twao populations on east
Molokai are located about 2 mi (3 km)
apart at the head of Wailau Valley and
on Kikipua Point on privately owned
land. Six populations on east Maui are
found along approximately 16 mi (26
km) of coast on privately, State-, and
federally owned land on Pauwalu Point,
on Kalahu Point, near Hana, on Kauiki
Head, and on the following offshore
islets: Keopuka Islet, Mokuhuki Islet,
and Puukii Islet. On Hawaii, the species
is still found in two populations at
Auwae and Kamoamoa on privately and
federally owned land. The total
distribution of the species includes 10
populations on 3 islands with
approximately 1,200 to 2,200
individuals (HHP 1991m1 to 1991m10,
1991m12 to 1991m14), though the total
number may be in the range of 5,000
individuals (R. Hobdy, in litt., 1993).
Because this species occupies lowland
habitat, it is at high risk from

development alien weeds, and in the
past, from alien ungulates. This species
typically grows in Coastal Dry
Shrublands among rocks or on basalt
cliffs at elevations between sea level and
250 ft (0 and 75 m) (Gagne and Cuddihy
1990, O'Connor 1990). Associated
species include Bidens spp.
(ko’oko'olan), Fimbristylis cymosa, and
Scaevola sericea (naupaka kahakai)
(HHP 1991m5, 1991m7, 1991m9,
1991m11, HPCC 1991f). The major
threats to Ischaemum byrone are
competition from alien species such as
Digitaria ciliaris (Henry’s crabgrass) and
habitat change from volcanic activity
(HHP 1991m3, HPCC 1991f; Charles H.
Lamoureux, Lyon Arboretum, pers.
comm., 1992).

Isodendrion pyrifolium was first
collected on Oahu during the United
States Exploring Expedition in 1841 and
was named by Gray in 1852. The
specific epithet refers to the
resemblance of the leaves of this species
to those of Pyrus (pear). In his
mon ph of the genus, St. John (1852)
named the following species, all of
which are considered in the current
treatment of the genus (Wagner et al.
1990) to be synonymous with I.
pyrifolium: I. hawaiiense, I. hillebrandii,
I lanaiense, I. molokaiense, and I
remyi.

Isodendrion pyrifolium of the violet
family (Violaceae), a shrub about 2.6 to
6.6 ft (0.8 to 2 m) tall, has persistent
stipules (leaflike appendages on leaves)
and alternate, stalked, elliptic or
sometimes lance-shaped, papery leaves
which measure 1 to 2.6 in (2.5 to 6.5
cm) long and 0.3 to 1.3 in (0.8 to 3.2 cm)
wide. The solitary, bilaterally
symmetrical, fragrant flowers have five
lance-shaped sepals 0.1 to 0.2 in (3.5 to
5 mm) long with membranous edges
fringed with white hairs and three types
of clawed (with a narrow petiole-like
base) greenish-yellow petals 0.4 to 0.6 in
(10 to 15 mm) long m&e lobes about 0.2
in (4 to 5 mm) long. The three-lobed, 0.5
in (12 mm) long capsule opens to
release oli n seeds about 0.1 in (3
mm) long and about 0.08 in (2 mm) in
diameter. This species differs from
others in this endemic Hawaiian genus
by its slightly smaller, greenish-yellow
flowers and by the presence of hairs on
the stipule midribs and leaf veins
(Wagner et al. 1990).

Historically, Isodendrion pyrifolium
was found at unspecified localities on
Niihau, Molokai, and Lanai, as well as
on Oahu in the central portion of the
Waianae Mountains, on Maui in the
northeastern to southwestern regions of
the West Maui mountains, and on the
island of Hawaii at the western base of
Hualalai (HHP 1991n1 to 1991n5,

Wagner et al. 1990). The species had not
been collected since 1870 and was
presumed extinct. However, in 1991,
four plants were found on Hawaii at
Kealakehe near Kona on State-owned
land being developed for residential
housing and a golf course (C. Corn, in
litt. 1991; Francis Blanco, Hawaii
Housing and Finance Development
Corporation, and K. Nagata, pers.
comms., 1992). In late 1992 and early
1993, 50 to 60 additional plants were
found at this site (Evangeline Funk,
Botanical Consultants, pers. comm.,
1993). This species typically grows on
dry sites in Lowland Dry to Mesic
Forests at low elevations (Gagne and
Cuddihy 1990, Wagner et al. 1990).
Associated species include ‘iliahi,
mamane, and Waltheria indica ("uhaloa)
(Paul Weissich, Weissich and
Associates, pers. comm., 1992). The
major threats to Isodendrion pyrifolium
are habitat conversion associated with
residential and recreation development,
competition from alien species such as
fountain grass, fire, and stochastic
extinction and/or reduced reproductive
vigor due to the single known
population and the small number of
existing individuals (C. Corn, K. Nagata,
and P. Weissich, pers. comms., 1992).

In 1920, Kuekenthal described
Cyperus fauriei based on a specimen
collected by Faurie on Molokai in 1910
(Wagner et al. 1989). Koyama (1990), in
the current treatment of the genus,
transferred the species to Mariscus,
resulting in M. fauriei.

Mariscus fauriei of the sedge family
(Cyperaceae), a perennial plant with
somewhat enlarged underground stems
and three-angled, single or grouped
aerial stems 4 to 20 in (10 to 50 cm) tall,
has leaves shorter than or the same
length as the stems and 0.04 to 0.1 in
(1 to 3.5 mm) wide, Three to 5 bracts,
the lowest one 2.4 to 7.9 in {6 to 20 cm)
long, are located under each flower
cluster, which measures 0.8 to 1.6 in (2
to 4 cm) long and 1.2 to 3.9 in (3 to 10
cm) wide and is made up of 3 to 10
spikes (unbranched clusters of
unstalked flowers). Each spike measures
0.3 to 1.2 in (0.8 to 3 cm) long and 0.3
to 0.4 in (8 to 10 mm) wide and is made
up of compressed spreading spikelets,
each comprising seven to nine flowers.
Fruits are three-angled achenes about
0.05 in (1.2 mm) long and about 0.03 in
(0.7 mm) wide. This species differs from

.- others in the genus in Hawaii by its

smaller size and its narrower, flattened,
and more spreading spikelets (Koyama
1990).

Historically, Mariscus fauriei was
found on east Molokai, in the
northwestern and southwestern portions
of Lanai, and on the island of Hawaii on
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the northern slope of Hualalai and the
northwestern and southernmost slopes
of Mauna Loa. A total of 3 extant
populations and about 33 to 43 known
individuals of the species are found on
Molokai and Hawaii; the species is
almost certainly extinct on Lanai now.
One population of about 20 to 30 plants
occurs on Molokai above Kamiloloa on
State-owned land. Two populations
located about 45 mi (72 ki) apart are
known on Hawaii on the Hualalai side
of Mauna Loa and in the South Point
area. The land is privately owned, and
there are a total of about 13 known
individuals on that island (HHP 199101
to 199108, HPCC 1991g; R. Hobdy, pers.
comm., 1892). This species typically
grows in lama-dominated Lowland Dry
Forests, often on aa substrate, at
elevations between 880 and 6,000 ft
(300 and 1,830 m) (HHP 199108, HPCC
1991g, Koyama 1990). Associated
species include alahe’e, Peperomia sp.
(‘ala’ala wai nui), and Rauvolfia
sandwicensis (hao) (HHP 199108, HPCC
1991g). The major threat to Mariscus
fauriei on Molokai is grazing and
trampling by feral goats and axis deer
(Axis axis), and on Hawaii, competition
from alien species such as Christmas
berry and Oplismenus hirtellus
(basketgrass). On both islands, the
species is faced with stochastic
extinction and/or reduced reproductive
vigor due to the small number of
existing populations and individuals
(HHP 189108, HPCC 1991g; R. Hobdy,
pers. comm., 1992).

First collected on the island of Hawaii
by Charles Pickering during the United
States Exploring Expedition of 1840 and
1841, Nothocestrum breviflorum was
named by Gray in 1862. He chose the
specific epithet to refer to the short
corolla of the flower of this species. In
1888, Hillebrand named var. Jongipes,
but in the current treatment of the genus
(Symon 1990), no varieties of the
species are recognized.

Nothocestrum breviflorum of the
nightshade family (Solanaceae), a stout
tree 33 to 39 ft (10 to 12 m) tall with
a trunk up to 18 in (45 cm) in diameter,
has deciduous, alternate, stalked, oblong
or elliptic-oblong, thick and papery-
textured, toothless leaves which are 2 to
4.7 in (5to 12 cm) long and 1.2 t0 2.4
in (3 to 6 cm) wide. Numerous bisexual,
radially symmetrical flowers are
clustered at the ends of short spurs
(branches with much shortened
internodes) on individual stalks 0.2 to
0.4 in (4 to 10 mm) long. Each flower
consistsof a 0.2 t0 0.4 in (6 to 11 mm)
long, four-lobed tubular calyx split on
one side and a greenish-yellow four-
lobed corolla which barely projects
beyond the calyx. The fruit, a somewhat

spherical or oblong, orange-red berry
about 0.2 t0 0.3 in (6 to 8 mm) in
diameter, is enclosed by the calyx.
Seeds have not been observed. This
species can be distinguished from others
of this endemic Hawaiian genus by the
leaf shape; the clusters of more than
three flowers arranged on the ends of
short branches; and the broad fruit
enclosed by the calyx (Symon 1990).

Historically, Nothocestrum
breviflorum was found only on the
island of Hawaii from the southern
portion of the Kohala Mountains; the
northern slope of Hualalai; and the
eastern, southern, and western slopes of
Mauna Loa. Today, extant populations
have been found in much of the species’
historic range, from near Waimea, near
Kiholo, in Puu Waawaa, in Hawaii
Volcanoes National Park (HVNP) in
Kipuka Ki and near Holei Pali, and in
the South Point area. These 9
populations, which extend over a
distance of about 63 by 41 mi (101 by
66 km), are found on privately, State-,
and federally owned land and contain
an estimated 53 known individuals
(HHP 1991p1 to 1991p12; ]. Lau and W.
Wagner, pers. comms., 1992). This
species typically grows in koa- and
‘ohi’a- or lama-dominated Lowland Dry
Forests and Montane Dry or Mesic
Forests, often on as substrate, at
elevations between 590 and 6,000 ft
(180 and 1,830 m) (Gagne and Cuddihy
1990, HHP 1991p1, 1991p2, 1991p5,
1991p7, 1991p12, HPCC 1991h, Symon
1990). Associated species include
ilishi, Caesalpinia kavaiensis (uhiuhi),
and Erythrina sandwicensis (wiliwili)
(HHP 1991p1, 1991p3, 1991p4,
1991p12, HPCC 1991h; W. Wagner,
pers. comm., 1992). The major threats to
Nothocestrum breviflorum are habitat
conversion associated with residential
and recreational development,
competition from alien species such as
Christmas berry, fountain grass, lantana,
and Leucaena leucocephala (koa haole);
browsing by cattle; fire; and stochastic
extinction and/or reduced reproductive
vigor due to the small number of
existing individuals (HHP 1991p4,
1991p6, 1991p12, Lamb 1981; W.
Wagner, pers. comm., 1992).

hrosia kilaueaensis was first

collected by Forbes in 1915 and was
named by St. John in 1978. The specific
epithet refers to Kilauea, the type
locality of the plant on the island of
Hawaii. Based on a specimen collected
in 1909 by Rock, St. John (1978) named
O. konaensis. In the current treatment of
the genus (Wagner et al. 1990), O.
konaensis is considered synonymous
with O, kilaueaensis.

Ochrosia kilaueaensis of the dogbane
family (Apocynaceae) is a hairless tree

49 to 59 ft (15 to 18 m) tall with milky
sap. The lance- or ellipse-shaped
toothless leaves are arranged three or
four per node, are 2.4 t0 7.5 in (6 to 19
cm) long and 0.9 to 2.6 in (2.2 to 6.5 cm)
wide, and have veins arising at nearly
right angles to the midrib. Open clusters
of numerous flowers have main stalks
1.8 t0 2.5 in (4.5 to 6.3 cm) long,
secondary branches 0.4 to 1in (1.1 to
2.5 cm) long, and individual flower
stalks 0.2 t0 0.3 in (5 to 7 mm) long.
Each flower has a five-lobed calyx about
0.4 in (10 to 11 mm) long and a trumpet-
shaped greenish-white corolla with a
tube 0.3 to 0.4 in (7 to 11 mm) long and
lobes 0.5 to 0.6 in (12 to 15 mm) long.
The fruit is a drupe (a fruit with a firm
outer layer, a fleshy inner layer, and a
stony inner layer surrounding a single
seed) thought to be yellowish brown at
maturity, 1.8 to 1.9 in (4.5 to 4.9 cm)
long, and 0.9t0 1.1 in (2.4 to 2.9 cm)
wide. This species is distinguished from
other Hawaiian species of the genus by
the greater height of mature trees, the
open flower clusters, the longer flower
stalks, and the larger calyx and lobes of
the corolla (Wagner et aZ’;QQO).

Historically, Ochrosia kilaueaensis
has been collected on the northern slope
of Hualalai and on the eastern slope of
Mauna Loa. There is one known extant
population located at Puu Waawaa on
State-owned land and consisting of an
unknown number of individuals (HHP
1991q1, 1991q2). This species typically
grows in koa- and ‘ohi’a- or lama-
dominated Montane Mesic Forests at
elevations between 2,200 and 4,000 £t
(670 and 1,220 m) (Gagne and Cuddihy
1990, HHP 1991q1, 1991q2, Wagner et
al. 1990). Associated species include
‘aiea, kauila, Gardenia brighamii (nanu),
and Psychotria hawaiiensis (kopiko)
(HHP 1991q1}. The major threats to
Ochrosia kilaueaensis are competition
from alien species such as fountain
grass, browsing by feral goats, fire, and
stochastic extinction and/or reduced
reproductive vigor due to the single
existing known population (Bruegmann
1980, CPC 1990).

Gray (1862) named Plantago
pachyphylla var. hawaiiensis and P.
pachyphylla var. hawaiiensis subvar.
gracilis based on specimens collected on
the island of Hawaii during the United
States Exploring Expedition of 1840 and
1841 and by Remy in the 1850s,
respectively. Leveille (1911) published
P. gaudichaudiana based on another
specimen from the island of Hawaii. In
1923, Pilger raised the taxon to specific
rank, resulting in P. hawaiensis, and
also published a new variety, var. laxa
(Pilger 1837). The specific epithet refers
to the island where the plant grows. In
the current treatment of the genus, only
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P. hawaiensis is accepted (Wagner et al.
1990).

Plantago hawaiensis of the plantain
family (Plantaginaceae), a perennial
herb which grows from a stout short
stem, has thick, leathery, narrowly oval
or oblong leaves located at the base of
the plant which measure 3 to 8.7 in (7.5
to 22 cm) long and usually 0.6 to 1.3 in
(1.5 to 3.2 cm) wide. The flowering stalk
is 7.9 to 35 in (20 to 90 cm) long and
is topped by a spike usually 5.9to 9in
(15 to 23 cm) long. Each upward
pointing flower, subtended by a single
bract 0.08 to 0.1 in (2.1 to 2.6 mm) long,
has a four-lobed calyx 0.06 to 0.09 in
(1.6 to 2.2 mm) long and a trumpet-
shaped corolla about 0.04 in (1 mm)
long. The capsule, 0.1 to 0.2 in (2.6 to
4 mm) long and projecting from the
calyx, opens to release four to six dull
black seeds about 0.04 in (1 mm) long
and winged on one end. This species is
distinguished from other endemic and
nat species of the genus in
Hawaii by its perennial herbaceous
habit; its thick leathery leaves; its
upward pointing flowers; and its
capsules which project from the calyx
(Wagner et al. 1990).

Historically, Plantago hawaiensis was
found only on the island of Hawaii on
the southern slope of Mauna Kea; the
northeastern, southeastern, and
southern slopes of Mauna Loa; and the
western slope of Hualalai. Today, the
species is known to occur on the
Humuula Saddle, in the Upper Waiakea
Forest Reserve, and near the Keapohina
Upland on privately and State-owned
land. The four extant populations
extend over a distance ofapproximately
14 by 4 mi (23 by 6 km). There are no
more than 10 known individuals (HHP
1991r1 to 199116). This species typically
grows in boggy conditions in Montane
Wet Herblands or in Montane Dry
Shrublands dominated by koa or 'ohi’a
trees of short stature, or sometimes in
lava cracks, at elevations between 5,900
and 6,400 ft (1,800 and 1,950 m) (HHP
1991r1, 1991r2, 1991r4, 199116, Wagner
et al. 1990). The major threat to
Plantago hawuaiensis is stochastic
extinction and/or reduced reproductive
vigor due to the small number of
existing populations.

Portulaca scleroc was first
collected during the United States
Exploring Expedition of 1840 and 1841
and was named by Gray (1854). The
specific epithet refers to the hardened
capsule.

Portulaca sclerocarpa of the purslane
family (Portulacaceae), a perennial herb
with a fleshy tuberous taproot which
becomes woody, has stems up to about
7.9 in (20 cm) long. The stalkless,
succulent, grayish-green leaves are

almost circular in cross-section, 0.3 to
0.8 in (8 to 21 mm) long, and about 0.06
to 0.1 in (1.5 to 2.5 mm) wide. Dense
tufts of hairs are located in each leaf axil
and underneath the tight clusters of
three to six stalkless flowers grouped at
the ends of the stems. Sepals are about
0.2 in (5 mm) long and have
membranous edges. Petals are white,
pink, or pink with a white base, about
0.4 in (10 mm) long, and surround about
30 stamens and an 8-branched style.
The hardened capsules are about 0.2 in
(4 to 4.5 mm) long, have walls 0.01 to
0.02 in (0.18 to 0.5 mm) thick, open very
late or not at all, and contain glossy,
dark reddish-brown seeds about 0.02 in
(0.4 to 0.6 mm) long. This species differs
from other native and naturalized
species of the genus in Hawaii by its
woody taproot, its narrow leaves, and
the colors of its petals and seeds. Its
closest relative, Portulaca villosa, differs
mainlf' in its thinner-walled, opening
capsule (Wagner et al. 1990).
istorlcalfyl? Portulaca sclerocarpa

was found on an islet off the south coast
of the island of Lanai and on the island
of Hawaii in the Kohala Mountains, on
the northern slope of Hualalai, the
northwestern slope of Mauna Loa, and
near Kilauea Crater. There is one extant
population on Poopoo Islet off the coast
of Lanai which contains about 10 plants
(R. Hobdy, pers. comm., 1992). On
Hawaii, 11 extant populations extend
over a distance of about 54 by 32 mi (87
by 51 km) and are located on 3 cinder
cones in the Nohonaohae area; at PTA
near the Multi-Purpose Range Complex
(MPRC); at Puu Anahulu; and near Puu
Keanui and Puu Lehua on privately,
State-, and federally ownetf land. The 11
populations on the island of Hawaii
contain a total of approximately 72 to
122 individuals (Cuddihy et al. 1983,
HHP 199151 to 1991s12; R. Shaw, pers.
comm., 1992; R. Shaw, in litt., 1993).
This species typically grows in Montane
Dry Shrublands, often on bare cinder
and even near steam vents, at elevations
between 3,380 and 5,340 ft (1,030 and
1,630 m) (Gagne and Cuddihy 1990,
Wagner et al. 1990). Associated species
include mamane and ’chi’a (HHP
1991s1, 1991s8 to 1991510, 1891512,
HPCC 1991i). The major threats to
Portulaca sclerocarpa are competition
from alien grasses such as fountain grass
and Andropogon virginicus
(broomsedge); trampling and habitat
disturbance by feral goats, pigs, and
sheep; habitat disturbance and damage
to plants as a result of military
exercises; and fire (HHP 1991s2, 199159,
HPCC 1991i; R. Shaw, pers. comm.,
1992).

Based on collections by Rock on the
island of Hawaii, Beccari named

Pritchardia a[ﬁm’s and three varieties:

Var. halophila (misspelled as

“holaphila”), var. rhopalocarpa, and

var. gracilis (Beccari and Rock 1921). In

the current treatment of the genus (Read

and HOdz::l 1990), no subspecific taxa are
ized.

Pritchardia affinis of the palm family
(Arecaceae) is a fan-leaved tree 33 to 82
ft (10 to 25 m) tall with pale or pinkish
soft wool covering the underside of the
getiole and exten onto the leaf

lade. The wedge-shaped leaf has a
green and smooth upper surface and a
pale green lower surface with scattered
yellowish scales. The branched, hairless
flower clusters are located among the
leaves. Each flower comprises a cup-
shaped, three-lobed calyx; three petals;
six stamens; and a three-lobed stigma.
The spherical fruit is about 0.9 in (2.3
cm) in diameter. This species is
distinguished from other species of
Pritchardia by the long, tangled, woolly
hairs on the underside of the petiole and
the base of the lower leaf blade; the
stout hairless flower clusters which do
not extend beyond the wedge-shaped
leaves; and the smaller, spherical fruit
(Read and Hodel 1990).

Historically, Pritchardia affinis was
found only on the island of Hawaii in
the Kohala Mountains and along the
western and southeastern coasts. Today,
scattered individuals of the species can
be found throughout much of the
historically known coastal range at
Kiholo, at Kukio, near Palani Road, on
Alii Drive in Kailua, in Captain Cook, at
Hookena, at Milolii, and at Punaluu.
Most plants grow within areas of human
habitation or development, and the trees
may have been cultivated by Hawaiians
or others rather than having occurred in
these areas naturally. There are an
estimated 50 to 65 known individuals at
8 or more localities which extend along
about 110 mi (180 km) along the coast
on privately and State-owned land (HHP
1991t1 to 1991t6; Norman Bezona,
Hawaii Cooperative Extension Service,
Brien Meilleur, Amy Greenwell
Ethnobotanical Garden, and P,
Weissich, pers. comms., 1992). This
species typically grows in Coastal Mesic
Forests at coastal sites or in gulches
further inland at elevations between sea
level and 2,000 ft (0 and 610 m),
possibly associated with brackish water
(HHP 1991t2, Read and Hodel 1990; C.
Corn, pers. comm., 1992). Native
associated species of this loulu are
unknown, since all trees are found in
cultivated zones, which have long been
cleared of their native cover (B.
Meilleur, pers. comm., 1992). The major
threats to Pritchardia affinis are
predation on seeds by roof rats,
development of land where individuals
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grow, and stochastic extinction and/or
reduced reproductive vigor due to the
small number of existing individuals. In
the past, the species’ natural habitat was
cleared for agriculture and housing, and
feral pigs destroyed seedlings of the
species, preventing regeneration
(Beccari and Rock 1921, Hull 1980; C.
Corn, pers. comm., 1992).

Gray (1854) mentioned an unnamed
variety of Silene struthioloides, in
reference to a specimen collected on the
island of Hawaii during the United
States Exploring Expedition of 1840 and
1841. Sherff named this taxon S.
struthioloides var. gracilis in 1946 and
later elevated it to specific rank,
resulting in S. hawaiiensis (1949). He
chose the specific epithet to refer to the
island where the plant is found.

Silene hawaiiensis of the pink family
(Caryophyllaceae), a sprawling shrub
with slanting or climbing stems 6 to 16
in (15 to 40 cm) long originating from
an enlarged root, is covered with short,
often sticky hairs. The stalkless narrow
leaves are 0.2 to 0.6 in (6 to 15 mm) long
and 0.02 to 0.03 in (0.5 to 0.8 mm) wide.
Flowers are arranged in elongate
clusters. Each flower has a stalk 0.1 to
0.2 in (3 to 6 mm) long; a five-toothed
purple or purple-tinged calyx 0.4 to 0.6
in (11 to 14 mm) long; and five petals,
greenish white above and maroon
below, with a stalk-like base and a flat,
two-lobed, expanded portion about 0.2
in (4.5 to 5.5 mm) long. The fruitis a
capsule about 0.3 in (6.5 to 8 mm) long
which releases pale brown seeds 0.02 to
0.03 in (0.4 to 0.7 mm) long,. This
species differs from others of Silene in
Hawaii by its growth habit; its covering
of short, often sticky hairs; the shape of
its leaves; the arrangement of its flower
clusters; and the color of its petals
(Wagner et al. 1990).

Historically, Silene hawaiiensis was
found only on the island of Hawaii from
the western slope of Mauna Kea; the
summit of Hualalai; Humuula Saddle;
the northern, western, and northwestern
slopes of Mauna Loa; and near Kilauea
Crater. Today, over 50 populations are
found in Hamakua District; on Humuula
Saddle; at PTA, including inside MPRC;
north of Puu Keanui; and in HVNP on
privately, State-, and federally owned
land. These populations extend over a
distance of approximately 12 by 7 mi
(19 by 11 km) and contain over 3,000
individuals (HHP 1991u1l to 1991u10,
HPCC 1991j; R. Shaw, pers. comm.,
1992, R. Shaw, in litt., 1993). This
species typically grows in Montane or
Subalpine Dry Shrublands in
decomposed lava and ash, but can be
found on all ages of lava and cinder
substrates, at elevations between 3,000
and 4,300 ft (900 and 1,300 m) and

sometimes up to 8,500 ft (2,575 m)
(Wagner et al. 1990; R. Shaw, in litt.,
1993). Associated species include
Dodonaea viscosa ('a’ali'i), Styphelia
tameiameiae (pukiawe), and Vaccinium
reticulatum ("ohelo) (HHP 1991u6,
HPCC 1991j; R. Shaw, pers. comm.,
1992). Many populations of Silene
hawaiiensis are threatened by
competition with alien plant species,
particularly fountain grass; grazing,
browsing, and trampling by feral goats,
pigs, and sheep; habitat disturbance and
damage to plants as a result of military
exercises; fire; and volcanic activity
(HPCC 1991j). While the existing
populations of Silene hawaiiensis are
not in immediate danger of extinction,
if these threats are not curtailed, the
species will become endangered in the
future.

Gray (1861a) named a plant collected
on the island of Hawaii during the
United States Exploring Expedition of
1840 and 1841 Vittadenia arenaria.
Hillebrand (1888) transferred the
species to the genus Tetramolopium and
named a second variety, var. dentatum.
In the current treatment of the genus
(Lowrey 1986, 1990}, two subspecies,
ssp. arenarium and ssp. laxum, are
recognized. Variety confertum,
described by Sherff in 1934, is
recognized (Lowrey 1986, 1990) as a
variety of ssp. arenarium. Because of a
recently recognized typification
problem, ssp. Jaxum actually should be
referred to as ssp. arenarium, leaving
what was called ssp. arenarium without
a published name (Laven et al. 1991).

Tetramolopium arenarium of the aster
family (Asteraceae), an erect tufted
shrub 2.6 t0 4.3 ft (0.8 to 1.3 m) tall, is
cavered with tiny glands and straight
hairs. The alternate, toothless or
shallowly toothed leaves are more or
less lance-shaped, 0.6 to 1.5 in (15 to 37
mm) long, and 0.1 to 0.4 in (3 to 9 mm)
wide. Five to 11 heads (dense flower
clusters) are grouped at the end of each
stem. Each head comprises a bell-
shaped structure of 20 to 34 bracts 0.1
t0 0.2 in (2.5 to 5 mm) high and 0.2 to
0.4 in (4 to 9 mm) in diameter beneath
the flowers; a single series of 22 to 45
white, male ray florets 0.05 to 0.09 in
(1.3 to 2.2 mm) long; and 4 to 9 bisexual
disk florets with maroon petals 0.12 to
0.17 in (3.1 to 4.4 mm) long. Fruits are
compressed achenes 0.06 to 0.1 in (1.5
to 3 mm) long and 0.02 to 0.03 in (0.5
to 0.8 mm) wide. This species is
distinguished from others of the genus
by its erect habit; the presence and types
of glands and hairs on the plant; the
fewer heads per flower cluster; the
larger, male ray florets; the fewer,
bisexual, maroon-petalled disk florets;
and the wider achenes (Lowrey 1990).

Historically, Tetramolopium
arenarium was found on the island of
Maui on the western slope of Halakeala
and on the island of Hawaii from the
Kohala Mountains, the northwestern
slopes of Mauna Kea and Mauna Loa,
and the slopes of Hualalai. Only one
population is known today, and it
occurs on Hawaii in Kipuka
Kalawamauna at PTA on federally
managed land. At last count (January
1993), there were 29 reproductive and
79 juvenile plants in a 660 by 200 ft
(200 by 60 m) area (HHP 1991v1 to
1991v4, 1991w, HPCC 19904, Laven et
al. 1991; R. Shaw, pers. comm., 1892; R.
Shaw, in litt., 1993). This species
typically grows in open ’a'ali’i-
dominated Lowland or Montane Dry
Forests at elevations between 2,600 and
4,900 ft (800 and 1,500 m) (Lowrey
1990). Associated species include
‘a'ali'i, pukiawe, Chamaesyce
olowaluana ('akoko), and Dubautia
linearis (na'ena’e) (HPCC 1990a). The
major threats to Tetramolopium
arenarium are competition from alien
plant species, particularly fountain
grass; grazing, browsing, trampling, and
habitat disturbance by feral goats, pigs,
and sheep; habitat disturbance and
damage to plants as a result of military
exercises; fire; and stochastic extinction
and/or reduced reproductive vigor due
to the single existing population
(Douglas et al. 1989, HPCC 1990a,
Herbst and Fay 1979).

Hillebrand (1888) described
Zanthoxylum hawaiiense based on a
specimen collected on the island of
Hawaii and also indicated an unnamed
variety for a specimen collected on
Lanai. Other names published for
portions of this taxon include: Z.
bluettianum (Rock 1913), Z. hawaiiense
var. citriodora (Rock 1913), Z.
hawaiiense var, velutinosum (Rock
1913), and Z. hawaiiense var.
subacutum (St. John 1976). Some
authors placed Hawaiian species in the
genus Fagara, resulting in F.
hawaiiensis (Engler 1896) and F.
bluettiana (Engler 1931). Sherff (1958)
named F. hawaiiensis var. citriodora, F.
hawaiiensis var. subacutata, and F.
hawaiiensis var. velutinosa, all of which
are considered within the range of
variation of Z. hawaiiense in the current
treatment of the Hawaiian species
(Stone et al. 1990).

Zanthoxylum hawaiiense of the rue
family (Rutaceae), a thornless tree
usually 10 to 26 ft (3 to 8 m) tall with
a trunk up to 10 in (25 cm) in diameter,
has alternate leaves comprising three
leathery, triangular-oval or lance-
shaped, gland-dotted, lemon-scented,
toothed leaflets usually 1.3 to 3.9 in (3.4
to 10 cm) long and 0.6 to 2 in (1.5 to
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5 cm) wide. The stalk of each of the two
side leaflets has one joint, and the stalk
of the terminal leaflet has two joints.
Flowers are usually either male or
fernale, and usually only one sexis
found on a single tree. Clusters of 15 to
20 flowers 1.6 to 3.1 in (4 to 8 cm) long
have a'main flower stalk 0.8 to 2 in (20
to 50 mm) long and individual flower
stalks 0.08 to 0.2 in (2 to 4 mm) long.
Each flower has four narrowly triangular
sepals about 0.04 in (1 mm) long and
four hairless petals (possibly absent in
male flowers) of an unknown color. The
fruit is a sickle-shaped follicle (dry fruit
that opens along one side) 0.3 to 0.4 in
(8 to 10 mm) long, containing one black
seed about 0.3 in (7 to 8 mm) in
diameter. This species is distinguished
from other Hawaiian species of the
genus by its leaves, which are alwa
made up of three leaflets of similar size;
the presence of only one joint on some
of the leaflet stalks; and the shorter
follicle with a rounded tip (Stone et al.
1990). A

Historically, Zanthoxylum hawaiiense
was known to occur in the central
portion of the island of Kauai; on east
Molokai; in the central part of the island
of Lanai; on east Maui on the
southwestern and southern slopes of
Haleakala; and on the island of Hawalii
in the Kohala Mountains, on the
northern slope of Hualalai, and on the
northwestern slope of Mauna Loa. There
is now one living individual known on
Kauai in Kawaiiki Valley on State-
owned land. On Molokai, three extant
populations of the species occur on
privately and State-owned and federally
managed land in Kalaupapa National
Historical Park (NHP), in Pelekunu
Valley, and near Puu Kolekole. The
Molokai populations extend over a
distance of about 3 by 2 mi (5 by 3 km).
Although the number of plants at one of
the sites is uncertain, it is estimated that
the three populations contain five
plants. On Lanai, one population with
an unknown number of individuals has
been reported on privately owned
property in Kaiholena Gulch. On east
Maui, extant populations of Z.
hawaiiense have been found in
Kahikinui, above Lualailua, above
Kanaio, and in Auwahi. These four
populations extend over a distance of
approximately 5 by 3 mi (8 by 5 km) and
contain a total of fewer than ten plants.
On the island of Hawaii, individuals are
found at Puu Waawaa and at PTA on
State-owned and federally managed
land. These extant populations are
located about 13 mi (21 km) apart and
contain a total of about 150 plants (R.
Shaw, pers. comm., 1993; R. Shaw in
litt., 1993), In summary, Zanthoxylum

hawaiiense is currently located on 5
islands and consists of 11 populations
and about 166 individuals (HHP 1991x1
to 1891x16; R. Shaw, pers. comms.,
1991, 1993; R. Shaw, in litt,, 1993).

Zanthoxylum hawaiiense typically
grows in 'ohi'a-dominated Lowland Dry
or Mesic Forests, and Montane Dry
Forests, often on aa lava, at elevations
between 1,800 and 5,710 ft (550 and
1,740 m) (Gagne and Cuddihy 1990,
Stone et al. 1990). Associated species
include Antidesma platyphyllum
(hame) on Kauai, Pleomele auwahiensis
(hala pepe) on Molokai, Streblus
pendulinus (a'ia’i) on Maui, and
mamane and naio on the island of
Hawaii (HHP 1991x1, 1891x5, 1991x9,
1991x11, HPCC 1990b; R. Shaw, pers.
comm., 1992). A threat to Z. hawaiiense
on Kauai is competition from alien plant
species such as lantana and Melia
azedarach (Chinaberry) (HHP 1991x11).
On Molokai, competition with alien
plant species, grazing, browsing,
trampling, and habitat disturbance by
feral goats are threats (HHP 1991x5;
Lyman Perry, The Nature Conservancy
of Hawaii, in lift.,, 1993). On Maui,
competition with Kikuyu grass, which
forms a continuous mat in many areas,
and grazing, browsing, trampling, and
habitat disturbance by cattle and goats
are threats (A. Medeiros, pers. comm.,
1992; A. Medeiros and Lloyd Loope,
Haleakala National Park, in litt., 1993).
The major threats to the species on the
island of Hawali are competition from
alien plant species such as fountain
grass; grazing, browsing, trampling, and
habitat disturbance by feral goats and
sheep; habitat disturbance and damage
to plants as a result of military
exercises; and fire (CPC 1990, HHP
1991x10, HPCC 1990b). In addition, the
species is threatened by stochastic
extinction and/or reduced reproductive
vigor due to the small number of
existing individuals.

Previous Federal Action

Federal action on these plants began
as a result of section 12 of the Act,
which directed the Secretary of the
Smithsonian Institution to prepare a
report on plants consid to be
endangered, threatened, or extinct in the
United States. This report, designated as
House Document No. 94-51, was
presented to Congress on January 9,
1975. In that document, Clermontia
lindseyana, Clermontia peleana,
Colubrina oppositifolia, Cyanea
hamatiflora ssp. carlsonii (as C.
carlsonii), Cyanea shipmanii,
Hesperocnide sandwicensis, Ischaemum
byrone, Nothocestrum breviflorum (as
N. breviflorum var. breviflorum),
Portulaca sclerocarpa, and

Zanthoxylum hawaiiense (as Z.
hawaiiense var. citriodora) were
considered to be endangered. Cyrtandra
giffardii, Silene hawaiiensis (as S.
hawaiiensis var. hawaiiensis), and
Zanthoxylum hawaiiense (as Z.
hawaiiense var. hawaiiense and Z.
hawaiiense var. velutinosum) were
considered to be threatened. Clermontia
pyrularia, Isodendrion pyrifolium,
Nothocestrum breviflorum (as N.
breviflorum var. longipes), and
Tetramolopium arenarium (as T.
arenarium var. arenarium, T. arenarium
var. confertum, and T. arenarium var.
dentatum) were considered to be
extinct. On July 1, 1975, the Service
published a notice in the Federal
Register (40 FR 27823) of its acceptance
of the Smithsonian report as a petition
within the context of section 4(c)(2)
(now section 4(b)(3)) of the Act, and
giving notice of its intention to review
the status of the plant taxa named
therein. As a result of that review, on
June 16, 19786, the Service published a
proposed rule in the Federal Register
(41 FR 24523) to determine endangered
status pursuant to section 4 of the Act
for approximately 1,700 vascular plant
species, including all of the above taxa
considered to be endangered or thought
to be extinct. The list of 1,700 plant taxa
was assembled on the basis of
comments and data received by the
Smithsonian Institution and the Service
in response to House Document No. 94—
51 and the July 1, 1975, Federal
Register publication.

General comments received in
response to the 1976 proposal are
summarized in an April 28, 1978,
Federal Register publication (43 FR
17909). In 1978, amendments to the Act

uired that all proposals over 2 years
old be withdrawn. A 1-year grace period
was given to proposals already over 2
years old. On December 10, 1979, the
Service published a notice in the
Federal Register (44 FR 70796)
withdrawing the portion of the June 16,
1976, proposal that had not been made
final, along with four other proposals
that had expired. The Service published
updated notices of review for plants on
December 15, 1980 (45 FR 82480),
S:gtember 27,1985 (50 FR 39526), and
February 21, 1990 (55 FR 6184). In these
notices, 10 of the taxa (including
synonymous taxa) that had been
proposed as endangered in the June 16,
1976, proposed rule were treated as
Category 1 candidates for Federal
listing. Category 1 taxa are those for
which the Service has on file substantial
information on biological vulnerability
and threats to support preparation of
listing proposals. Clermontia
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lindseyana, Clermontia pyrularia,
Colubrina oppositifolia, Cyanea
shipmanii, Hesperocnide sandwicensis,
Ischaemum byrone, Nothocestrum
breviflorum, Portulaca sclerocarpa, and
Zanthoxylum hawaiiense, which were
proposed as endangered in the June 16,
1976, proposed rule, were considered
Category 1 candidates on all three
notices of review; Cyanea hamatiflora
ssp. carlsonii was considered a Category
1 taxon as Cyanea carlsonii in the 1980
and 1985 notices and as Cyanea
hamatiflora ssp. carlsonii in the 1990
notice. Cyanea stictophylla and Silene
hawaiiensis were considered Category 1
species in all three notices. In the 1980
and 1985 notices, Isodendrion
pyrifolium and Tetramolopium
arenarium were considered Category 1*
species. In the 1990 notice, these two
species were accorded Category 3A
status, but because new information
regarding their existence has become
available, they were proposed in 1992
for listing. Category 1* taxa are those
which are possibly extinct, and Category
3A taxa are those for which the Service
has persuasive evidence of extinction.
Cyrtandra giffardii appeared as a
Category 2 species and Clermontia
peleana as a Category 3C species in the
1980 and 1985 notices. Ochrosia
kilaueaensis first appeared as a Category
2 species in the 1985 notice. Category 2
taxa are those for which there is some
evidence of vulnerability, but for which
there are not enough data to support
listing proposals at the time. Category
3C taxa are those which are more
abundant than previously believed, and/
or those that are not subject to any
identifiable threat. Because new
information provided support for
listing, the above three species were
conferred Category 1 status in the 1890
notice. The Service recognized Cyanea
copelandii ssp. copelandii, Cyrtandra
tintinnabula, Mariscus fauriei, Plantago
hawaiensis, and Pritchardia affinis as
Category 1 taxa for the first time in the
1990 notice.

Section 4(b)(3)(B) of the Act requires
the Secretary to make findings on
petitions that present substantial
information indicating that the
petitioned action may be warranted
within 12 months of their receipt.
Section 2(b)(1) of the 1982 amendments
further requires all petitions pending on
October 13, 1982, be treated as having
been newly submitted on that date. On
October 13, 1983, the Service found that
the petitioned listing of these taxa was
warranted, but precluded by other
pending listing actions, in accordance
with section 4(b)(3)(B)(iii) of the Act;
notification of this finding was

published on January 20, 1984 (49 FR
2485). Such a finding requires the
Service to consider the petition as
baving been resubmitted, pursuant to
section 4(b)(3)(C)(i) of the Act. The
finding was reviewed in October of
1984, 1985, 1986, 1987, 1988, 1989,
1990, and 1991. Publication of the
proposed rule constituted the final 1-
year finding for these taxa.

On December 17, 1992, the Service
published in the Federal Register (57
FR 59951) a proposal to list 22 plant
taxa from the island of Hawaii as
endangered. This proposal was based
primarily on information supplied by
the Hawaii Heritage Program, the
Hawaii Plant Conservation Center, and
observations of botanists and
naturalists, The Service now determines
20 taxa primarily from the island of
Hawaii to be endangered and 1 taxon
from the island of Hawaii to be
threatened, with the publication of this
rule. One additional taxon has been
withdrawn from consideration for
listing.

Summary of Comments and
Recommendations

In the December 17, 1992, proposed
rule and associated notifications, all
interested parties were requested to
submit factual reports or information
that might contribute to the
development of a final decision on the
proposal. The public comment period
ended on February 16, 1993.
Appropriate State agencies, county and
city governments, Federal agencies,
scientific organizations, and other
interested parties were contacted and
requested to comment. Newspaper
notices inviting general public
comments were published in the
Honolulu Advertiser on January 4, 1993
and in the Hawaii Tribune Herald on
January 6, 1993, Nine letters of
comment were received. No requests for
public hearings were received.
Additional biological information
contained in these comments has been
incorporated into the final rule. Three
letters provided only biological
information and did not provide any
comments on the proposed listing.
Three letters provided both additional
information and supported the listing of
all 22 species as endangered species.
One letter provided additional
biological information and specifically
recommended that three of the species
not be listed as endangered or
threatened. One letter suggested that it
would be better to promote the
horticultural use of a particular taxon
rather than list it as endangered. These
issues and the Service's response are
discussed below:

Issue 1: Status of Hesperocnide
sandwicensis: One respondent stated
that this species should not be listed as
an endangered or threatened plant,
because there are a large number of
individuals (possibly over 1 million),
the taxon is widespread, the species is
adapted to disturbance, there is an
abundance of protected habitat, and
there are few serious threats to its
survival.

Service Response: At the time the
proposed rule was written, the number
of Hesperocnide sandwicensis was
thought to range from several hundred
to approximately 1,300 individuals.
Extensive surveys in 1992 and early
1993 have documented tens of
thousands of plants on lava flows
between Mauna Loa and Mauna Kea (R.
Shaw, in litt., 1993). The Service has
carefully considered the respondent’s
comments and concurs with his
evaluation. Due to the location and large
number of new populations and
individuals now known, the Service is
not including Hesperocnide
sandwicensis in the final rule. This
species is placed in category 3C of the
Service’s plant notice of review and is
removed from the list of candidate
species, although the Service will
continue to monitor threats to the
populations.

ssue 2: Status of Pritchardia affinis:
One respondent suggested that an
alternative to listing the species as
endangered would be to promote the
use of Pritchardia affinis for use as a
culturally significant landscape plant.

Service Response: Designating
Pritchardia affinis as an endangered
species affords this taxon significant
legal protection. While the use of
species such as Pritchardia affinis for
landscaping purposes may have
important educational or cultural
benefits, such plantings would not
ensure the protection of the few
remaining individuals in the wild.

Issue 3: Status of Silene hawaiiensis:
One respondent stated that this species
should not be listed as an endangered or
threatened species, because the taxon is
relatively common throughout its range
(over 3,000 plants), the taxon is widely
distributed, many populations are in
protected areas, there are few serious

threats to its survival, and there are
significant taxonomic uncertainties
regarding its status as a species.
Service Response: At the time the
proposed rule was written, the number
of Silene hawaiiensis was thought to be
between 2,600 and 2,700 individuals in
17 populations. Despite extensive
surveys in the area of PTA, the total
number of known plants is still fewer
than 4,000 individuals (R. Shaw, in litt.,
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1993). While small populations of this
taxon are found throughout the area
between Mauna Loa and Mauna Kea,
most populations are still threatened by
fire, grazing, and disturbances. Fewer
than 1,000 plants are known from well
protected areas (Hawaii Volcanoes
National Park). The most authoritative
taxonomic treatment of Hawaiian Silene
maintains this taxon as a valid species
(Wagner ef al. 1990). No published
taxonomic studies since then have
questioned the validity of Silene
hawaiiensis. Based on the above
information, the Service determines that
Silene hawaiiensis is not now in danger
of extinction, but that Silene
hawaiiensis is likely to become
endangered in the foreseeable future if
the threats posed by fire, competition
from alien plant species, and feral goats,
pigs, and sheep are not curbed. Thus,
this taxon is designated a threatened
species.

Issue 4: Status of Zanthoxylum
hawaiiense: One respondent questioned
if it was possible to list this taxon as
endangered only on the islands of
Kauai, Molokai, Lanai, and Maui and

not list it on the island of Hawaii
because it is more common on Hawaii
(possibly between 750 and 3,750
plants).

Service Response: The Act does not
allow for the listing of plants in only a
portion of their ranges. Consequently, a
plant species is listed as endangered if
it is in danger of extinction over all or
a significant portion of its range. At the
time the proposed rule was written, the
number of Zanthoxylum hawaiiense
was thought to be fewer than 75
individuals. Extensive surveys in the
area of PTA have located approximately
150 individuals (R. Shaw, pers. comm.,
1993). The respondent’s figures of
between 750 and 3,750 plants is based
upon an extrapolation of plant densities
on PTA to lower elevation areas which,
in general, have been more affected by
cattle grazing, goats, pigs, and fires. This
type of extrapolation is not warranted,
given the potential differences between
the two areas. However, even if these
estimates were correct, the species
would still be in danger of extinction
due to the presence, throughout its
entire range, of uncontrolled threats

TABLE 1.—SUMMARY OF THREATS

such as fire; competition from alien
plant species; and susceptibility to
grazing, browsing, trampling, and
habitat disturbance by feral goats and
sheep. For these reasons, Zanthoxylum
hawaiiense is determined to be an
endangered species.

Summary of Factors Affecting the
Species

After thorough review and
consideration of all information
available, the Service has determined
that 20 plant taxa from the island of
Hawaii should be classified as
endangered species and 1 taxon from
the island of Hawaii should be classified
as threatened. One taxon has been
withdrawn from consideration.

Procedures found at section 4 of the
Endangered Species Act and regulations
(50 CFR part 424) promulgated to
implement the listing provisions of the
Act were followed. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1). The threats facing these 21 taxa
are summarized in Tables 1 and 2.

Clermontia lindseyana
Clermontia peleana

Clermontia pyrularia

Colubrina oppositifolia

Cyanea copelandii ssp. copelandii

Cyanea hamatiflora ssp. carisoni

Cyanea shipmanii
Cyanea stictophylla

Cyrtandra giffardii

Cyrtandra tintinnabula

Isodendrion pyrifolium

Mariscus fauriei

Nothocestrum bravifiorum

Ochrosia kilaueaensis

Plantago hawaiensis

Portulaca sclerocampa ..

Pritchardia affinis

Silene hawaiiensis

Tetramolopium arenarium

Zanthoxylum hawaiiense

X X X HKXXX XXX

Table 1. Key:
Clc=Cattle
D/d=Deer
G/g=Goats
P/p=Pigs
R/r=Rats
S/s=Sheep

X=Immediate and significant threat. Alien mammals shown in uppercase characters.
P=Potential threat. Alien mammals shown In lowercase characters.
*=No more than 100 known individuals and/or no more than 5 known populations.

1=No more than 10 known individuals.
2=No more than 5 known ations.
3=No more than 100 known individuals.
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TABLE 2.—SUMMARY OF THREATS

Clermontia lindseyana

Clermontia peleana

Clermontia pyrularia

Colubrina oppositifolia

Cyanea copelandii ssp. copelandii

Cyanea hamatifiora ssp. carisonii ..

Cyanea shipmanii

Cyanea stictophylia

Cyrtandra giffardif

Cyrtandra tintinnabula

Ischaemum byrone

Isodendrion pyrifolium

Mariscus fauriel

Nothocestrum brevifiorum

Ochrosia kilaveaensis

Plantago hawalensis

Portulaca sclerocarpa

Pritchardia affinis

Sflene hawailensis

Tetramolopium arenarium

Zanthoxylum hawaiiense ........

X X
P
X P X
P
P
5 X X
X X
X X
X P
X P X
X
X X P X
X P X
X P X

Key: X=Immediate and significant? threat.
P=Potential threat.

These factors and their application to

Clermontia lindseyana Rock (‘oha wai),

Clermontia peleana Rock (‘oha wai),

Clermontia pyrularia Hillebr. ("oha wai),

Colubrina oppositifolia Brongn. ex H.
Mann (kauila), Cyanea copelandii Rock
ssp. copelandii (haha), Cyanea
hamatiflora ssp. carlsonii (Rock)
Lammers (haha), Cyanea shipmanii
Rock (haha), Cyanea stictophylla Rock
(haha), Cyrtandra giffardii Rock
(ha’iwale), Cyrtandra tintinnabula Rock
(ha’iwale), Ischaemum byrone (Trin.)
Hitch. (Hilo ischaemum), Isodendrion
pyrifolium A. Gray (wahine noho kula),
Mariscus fauriei (Kukenth.) T. Koyama
(NCN), Nothocestrum breviflorum A.
Gray ('aiea), Ochrosia kilaueaensis St.
John (holei), Plantago hawaiensis (A.
Gray) Pilg. (laukahi kuahiwi), Portulaca
sclerocarpa A, Gray (po'e), Pritchardia
affinis Becc, (loulu), Silene hawaiiensis
Sherff (NCN), Tetramolopium }

y arenarium (A. Gray) Hillebr. (NCN), and
Zanthoxylum hawaiiense Hillebr. (a’e)
are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

The habitat of the plants included in
this rule has undergone extreme
alteration because of past and present
land management practices, including
deliberate alien animal and plant
introductions; agricultural, commercial,
and urban development; and military
and recreational use, Natural
disturbances such as flooding,

landslides, and volcanic activity also
destroy habitat and can have a
significant effect on small populations
of plants. Competition with alien plants
as well as destruction of plants and
modification of habitat by introduced
animals are the primary threats facing
18 of the 21 taxa included in this rule
(See Table 1).

Beginning with Captain James Cook in
1792, early European explorers
introduced livestock, which became
feral, increased in number and range,
and caused significant changes to the
natural environment of Hawaii. The
1848 provision for land sales to
individuals allowed large-scale
agricultural and ranching ventures to
begin. So much land was cleared for
these enterprises that climatic
conditions began to change, and the
amount and distribution of rainfall were
altered (Wenkam 1969). Plantation
owners supported reforestation
programs which resulted in many alien
trees being introduced in the hope that
the watershed could be conserved.

Past and present activities of
introduced alien mamimals are the
primary factor in altering and degrading
vegetation and habitats on the island of
Hawaii as well as on Kauai, Oahu,
Molokai, and Maui, where some
populations of these species occur. Feral
ungulates trample and eat native
vegetation and disturb and open areas.
This causes erosion and allows the entry
of alien plant species (Cuddihy and
Stone 1990, Wagner et al. 1990).

Fourteen taxa in this rule are directly
threatened by habitat degradation
resulting from introduced ungulates: 4
taxa are threatened by cattle, 1 taxon by
deer, 7 taxa by goats, 8 by pigs, and 4
by sheep.

Axis deer (Axis axis), native to Sri
Lanka and India, were first introduced
to the Hawaiian Islands in 1868 as a
game animal on Molokai, later to Oahu
and Lanai, and finally to east Maui in
1960. Hunting of axis deer is allowed
only on Molokai and Lanai during 2
months of the year (Hawaii DLNR 1985,
Tomich 1986). The animal constitutes a
threat to Mariscus fauriei on Molokai
and a potential threat to Ischgemum
byrone and Zanthoxylumn hawaiiense on
Molokai and Maui (HHP 1991x5, HPCC
1990b, Medeiros et al. 1986; R. Hobdy,
pers. comm:, 1992).

Cattle (Bos taurus), the wild
progenitor of which was native to
Europe, northern Africa, and
southwestern Asia, were introduced to
the Hawaiian Islands in 1793. Large
feral herds developed,as a result of
restrictions on killing cattle decreed by
King Kamehameha I. While small cattle
ranches were developed on Kauai,
Oahu, and west Maui, very large
ranches of tens of thousands of acres
were created on east Maui and Hawaii.
Much of the land used in these private
enterprises was leased from the State or
was privately owned and considered
Forest Reserve and/or Conservation
District land. On Kauai, both sides of
Waimea Canyon were supporting large
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cattle ranching operations by the 1870s
(Ryan and Chang 1985). Feral cattle
roamed Oahu, but most were removed
by the early 1960s; today only a few can
be found in the northwestern part of the
island (J. Lau, pers. comm., 1990). Feral
cattle were formerly found on Molokai
and Maui and damaged the forests there.
Feral cattle can presently be found on
the island of Hawaii, and ranching is
still a major commercial activity there.
Hunting of feral cattle is no longer
allowed in Hawaii (Hawaii DLNR 1985).
Cattle eat native vegetation, trample
roots and seedlings, cause erosion,
create disturbed areas into which alien
plants invade, and spread seeds of alien
plants in their feces and on their bodies.
The forest in areas grazed by cattle
becomes degraded to grassland pasture,
and plant cover is reduced for many
years following removal of cattle from
an area. Several alien grasses and
legumes purposely introduced for cattle
forage have become noxious weeds
{Cuddihy and Stone 1990, Tomich
1986).

The habitats of many of the plants in
this rule were degraded in the past by
feral cattle, and this has had effects
which still persist. Some taxa in this
rule are stilFbeing directly affected by
cattle. These include: Clermontia
lindseyana, Cyanea hamatiflora ssp.
carlsonii, Cyanea stictophylla, and
Nothocestrum breviflorum (HHP
1991a1, 1991p4, 1991p5, HPCC 1990b,
1991a, 1991h; F. Duvall and A.
Medeiros, pers. comms., 1992).

Goats (Capra hircus), a species
originally native to the Middle East and
India, were successfully introduced to
the Hawaiian Islands in 1792, and
currently there are populations on
Kauai, Oahu, Molokai, Maui, and
Hawaii. On Kauai, feral goats have been
present in drier, more rugged areas since
1820; they still occur in Waimea
Canyon. Goats have been on Oahu since
about 1820, and they currently occur in
the northern Waianae Mountains. On
Molokai, goats degrade dry forests at
low elevations. On Maui, goats have
been widespread for 100 to 150 years
and are common throughout the south
slope of Haleakala (Medeiros et al.
1986). On Hawaii, goats damage low- -
elevation dry forest, montane parkland,
subalpine woodlands, and alpine
grasslands. Goats are managed in
Hawaii as a game animal, but many
herds populate inaccessible areas where
hunting has little effect on their
numbers. Goat hunting is allowed year-
round or during certain months,
depending on the area (Hawaii DLNR
n.d., 1985). Goats browse on introduced
grasses and native plants, especially in
drier and more open ecosystems. They

also trample roots and seedlings, cause
erosion, and promote the invasion of
alien plants. They are able to forage in
extremely rugged terrain and have a
high reproductive capacity (Cuddihy
and Stone 1990, Culliney 1988, Tomich
1986). Clermontia lindseyana, Mariscus
fauriei, Ochrosia kilaueaensis,
Portulaca sclerocarpa, Silene
hawaiiensis, Tetramolopium arenarium,
and Zanthoxylum hawaiiense are
currently threatened by goats
(Bruegmann 1990, CPC 1990, HHP
1991s5, 1991x5, HPCC 1990b; R. Hobdy,
A. Medeiros, and R. Shaw, pers.
comms., 1992), and Ischaemum byrone
is potentially threatened by the animal
(HHP 1991m11; R. Hobdy, pers. comm.,
1992).

Sheep (Ovis drjes) have become firmly
established on the island of Hawaii
(Tomich 1986) since their introduction
almost 200 years ago (Cuddihy and
Stone 1990). Like feral goats, sheep
roam the upper elevation dry forests of
Mauna Kea &bove 3,300 ft (1,000 m)),
including PTA, causing damage similar
to that of goats (Stone 1985). Sheep have
decimated vast areas of native forest and
shrubland on Mauna Kea and continue
to do so as a managed game species.
Sheep threaten the habitat of at least
two previously listed endangered
species as well as the following plant
species included in this rule: Portulaca
sclerocarpa, Silene hawaiiensis,
Tetramolopium arenarium, and
Zanthoxylum hawaiiense (Cuddihy and
Stone 1990, HHP 1991s4, HPCC 1990a,
1990b, Shaw et al. 1990, Stone 1985; K.
Nagata and R. Shaw, pers. comms.,
1992).

Pigs (Sus scrofa) are originally native
to Europe, northern Africa, Asia Minor,
and Asia. European pigs, introduced to
Hawaii by Captain James Cook in 1778,
became feral and invaded forested areas,
especially wet and mesic forests and dry
areas at high elevations. They are
currently present on Kauai, Oahu,
Molokai, Maui, and Hawaii and inhabit
rain forests and grasslands. Pig hunting
is allowed on all islands either year-
round or during certain months,
depending on the area (Hawaii DLNR
n.d., 1985). While rooting in the ground
in search of the invertebrates and plant
material they eat, feral pigs disturb and
destroy vegetative cover, trample plants
and seedlings, and threaten forest
regeneration by damaging seeds and
seedlings. They disturb soil substrates
and cause erosion, especially on slopes.
Alien plant seeds are dispersed in their
hooves and coats as well as through
their digestive tracts, and the disturbed
soil is fertilized by their feces, helping
these plants to establish (Cuddihy and
Stone 1990, Medeiros et al. 1986, Smith

1985, Stone 1985, Tomich 1986, Wagner
et al. 1990). Feral pigs pose an
immediate threat to one or more
populations of the following taxa in this
rule: Clermontia lindseyana, Clermontia
peleana, Colubrina oppositifolia,
Cyrtandra giffardii, Cyrtandra
tintinnabula, Portulaca sclerocarpa,
Silene hawaiiensis, and Tetramolopium
arenarium (Bruegmann 1990, CPC 1990,
HPCC 1990a, 19914, 1991d1, 1991d2; J.
Lau, A. Medeiros, John Obata, Hawaii
Plant Conservation Center, and W.
Wagner, pers. comms., 1992).

Land development for housing and
commercial activities threatens
Pritchardia affinis, Isodendrion
pyrifolium, and Nothocestrum
breviflorum (C. Corn, K. Nagata, and P.
Weissich, pers. comms., 1992). These
threats range from specific, previously
approved projects to more general
development pregsures affecting much
of the leeward portion of the island of
Hawaii. A State-sponsored housing
development at the site of the only
known population of Isodendrion
pyrifolium is currently being modified
to reduce its impact on this taxa.
However, this modification is not
finalized, and the development could
still pose a significant threat to the long-
term survival of the species.

Illegal cultivation of Cannabis sativa
(marijuana) occurs in isolated portions
of public and private lands in the
Hawaiian Islands. This agricultural
practice opens areas in native forest into
which alien plants invade after the
patches are abandoned (Medeiros et al.
1988). Marijuana cultivation is
considered a threat to the integrity of
the habitat of Clermontia peleana
(Bruegmann 1990, CPC 1990).

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

Unrestricted collecting for scientific
or horticultural purposes and excessive
visits by individuals interested in seeing
rare plants could result from increased
publicity. This is a potential threat to all
of the taxa in this rule, but especially to
Cyanea copelandii ssp. copelandii and
Ochrosia kilaueaensis, each of which
has only 1 or 2 populations and a total
of 10 or fewer known individuals. Any
collection of whole plants or
reproductive parts of any of these two
species could cause an adverse impact
on the gene pool and threaten the
survival of the species.

C. Disease or Predation

Axis deer, cattle, goats, or sheep have
been reported in areas where '
populations of most of the taxa occur.
As the taxa are not known to be
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unpalatable to these ungulates,
predation is a probable threat where
those animals have been reported,
potentially affecting the following taxa:
Clermontia lindseyana, Cyanea
hamatiflora ssp. carlsonii, Cyanea
stictophylla, Ischaemum byrone,
Mariscus fauriei, Nothocestrum
breviflorum, Ochrosia kilaueaensis,
Portulaca sclerocarpa, Silene.
hawaiiensis, Tetramolopium arenarium,
and Zanthoxylum hawaiiense. The lack
of seedlings of several of the taxa and
the occurrence of some populations or
taxa only in areas inaccessible to
ungulates seem to indicate the effect
that browsing mammals, especially
cattle and goats, have had in restricting
the distribution of these plants.

Of the four species of rodents that
have been introduced to the Hawaiian
Islands, the species with the greatest
impact on the native flora and fauna is
probably roof or black r& (Rattus
rattus), which now occurs on all the
main Hawaiian Islands around human
habitations, in cultivated fields, and in
dry to wet forests. Roof rats, and to a
lesser extent house mouse (Mus
musculus), Polynesian rat (R. exulans),
and Norway rat (H. norvegicus) eat the
fruits of some native plants, especially
those with large, fleshy fruits. Many
native Hawaiian plants produce their
fruit over an extended period of time,
and this produces a prolonged food
supply which supports rodent
populations. Rodents damage fruit of
Pritchardia affinis (Beccari and Rock
1921). It is probable that rats damage the
fruit of Ochrosia kilaueaensis, which
has fleshy fruits and occurs in areas
where rats are found. Rats feed on
Clermontia peleana, and, since rats are
found in remote areas of most islands in
Hawaii, it is likely that predation occurs
on the other taxa of Clermontia and
Cyanea, potentially affecting Clermontia
lindseyana, Clermontia pyrularia,
Cyanea copelandii ssp. copelandii,
Cyanea hamatiflora ssp. carlsonii,
Cyanea shipmanii, and Cyanea
stictophylla (HPCC 1990a; ]. Lau, pers.
comm., 1990).

Black twig borer (Xylosandrus
compactus) is a small beetle about 0.06
in (1.6 mm) in length which burrows
into branches, introduces a pathogenic
fungus as food for its larvae, and lays its
eggs. Twigs, branches, and even the
entire plant can be killed from such an
infestation. Black twig borer is known to
attack Colubrina oppositifolia and is a
threat to this species (Cuddihy and
Stone 1990, HHP 1991e9, 1991¢16).

Pritchardia affinis is known to be
susceptible to lethal yellows, which is a
bacteria-like organism producing
disease in many palms. This disease is

not yet in Hawaii, but if it ever is
accidentally introduced on plant
material brought into the State, itis a
potential threat to this species.
Cultivated loulu specimens in areas
outside Hawaii may be affected by the
disease (Hull 1980).

D. The Inadequacy of Existing
Regulatory Mechanisms

Hawaii’s Endangered Species Act
states, “'Any species of aquatic life,
wildlife, or land plant that has been
determined to be an endangered species
pursuant to the [Federal] Endangered
Species Act shall be deemed to be an
endangered species under the
provisions of this chapter * * *”
(HRS, sect. 195D—4(a)). Federal listing
would automatically invoke listing
under Hawaii State law, which prohibits
taking of endangered plants in the State
and encourages conservation by State
agencies (HRS, sect. 195D-4).

None of the 21 taxa in this rule are °
presently listed as an endangered
species by the State of Hawaii. Fifteen
of the 21 taxa in this rule have
populations located on privately owned
land. Two taxa, Cyanea shipmanii and
Cyanea stictophylla, are found
exclusively on private land. At least one
population of each taxon except Cyanea
shipmanii, Cyanea stictophylla, Silene
hawaiiensis, and Zanthoxylum
hawaiiense occurs on State land.
Colubrina oppositifolia, Cyanea
copelandii ssp. copelandii, Cyrtandra
giffardii, Cyrtandra tintinnabula, and
Ischaemum byrone each have one or
more populations located in State parks,
Natural Area Reserves, or the State
seabird sanctuary, which have rules and
regulations for the protection of
resources (Hawaii DLNR 1981; HRS,
sects. 183D—4, 184-5, 195-5, and 195—
8). However, the regulations are difficult
to enforce because of limited personnel.
One or more populations of at least 18
of the 21 taxa included in this rule are
located on land classified within
conservation districts and owned by the
State of Hawaii or private companies or
individuals. Regardless of the owner,
lands in these districts, among other
purposes, are regarded as necessary for
the protection of endemic biological
resources and the maintenance or
enhancement of the conservation of
natural resources. Activities permitted
in conservation districts are chosen by
considering how best to make multiple
use of the land (HRS, sect. 205-2). Some
uses, such as maintaining animals for
hunting, are based on policy decisions,
while others, such as preservation of
endangered species, are mandated by
both Federal and State laws. Requests
for amendments to district boundaries

or variances within existing
classifications can be made by
government agencies and private
landowners (HRS, sect. 205—4). Before
decisions about these requests are made,
the impact of the proposed
reclassification on “preservation or
maintenance of important natural
systems or habitat" (HRS, sects. 2054,
205-17) as well as the maintenance of
natural resources is required to be taken
into account (HRS, sects. 205-2, 205-4).
For any proposed land use change that
will occur on county or State land, will
be funded in part or whole by county or
State funds, or will occur within land
classified as conservation district, an
environmental assessment is required to
determine whether or not the
environment will be significantly
affected (HRS, chapt. 343). If it is found
that an action will have a significant
effect, preparation of a full
Environmental Impact Statement is
required. Hawaii environmental policy,
and thus approval of land use, is
required by law to safeguard

“x * = the State’s unique natural
environmental characteristics * * *"
(HRS, sect. 344-3(1)) and includes
guidelines to *“Protect endangered
species of individual plants and
animals * * *' (HRS, sect. 344—
4(3)(A)). Federal listing, because it
automatically invokes State listing,
would also trigger these other State
regulations protecting the plants.

State laws relating to the conservation
of biological resources allow for the
acquisition of land as well as the
development and implementation of
programs concerning the conservation
of biological resources (HRS, sect,
195D-5(a)). The State also may enter
into agreements with Federal agencies
to administer and manage any area
required for the conservation,
management, enhancement, or
protection of endangered species (HRS,
sect. 195D-5(c)). If listing were to occur,
funds for these activities could be made
available under section 6 of the Federal
Act (State Cooperative Agreements). The
Hawaii DLNR is mandated to initiate
changes in conservation district
boundaries to include *‘the habitat of
rare native species of flora and fauna
within the conservation district” (HRS,
sect, 195D-5.1). State and Federal
agencies have programs to locate,
eradicate, and deter marijuana
cultivation, which is a threat to one of
the taxa in this rule (CPC 1990). Despite
the existence of various State laws and
regulations which give protection to
Hawaii's native plants, their
enforcement is difficult due to limited
funding and personnel. These State laws
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and regulations are therefore inadequate
ta protect the taxa that occur on State
land. Listing of these 21 plant taxa
would reinforce and supplement the
protection available under the State Act
and other laws. The Federal Endangered
Species Act would offer additional
protection to these 21 taxa because, if
they were to be listed as endangered or
threatened, it would be a violation of
the Act for any person to remove, cut,
dig up, damage, or destroy any such
plant in an area not under Federal
jurisdiction in knowing violation of
State law or regulation or in the course
of any violation of a State criminal

trespass law.,

E. Other Natural or Manmade Factors
Affecting Its Continued Existence

The small numbers of populations
and individuals of most of these taxa
increase the potential for extinction
from stochastic events. The limited gene
pool may depress reproductive vigor, or
a single human-caused or natural
environmental disturbance could
destroy a significant percentage of the
individuals or the only known extant
population. This constitutes a major
threat to 15 of the 21 taxa included in
this rule (See Table 1). Five of the taxa,
Cyanea copelandii ssp. copelandii,
Cyanea shipmanii, Isodendrion
pyrifelium, Ochresia kilaueaensis, and
Tetramolopium arenarium, are known
from a single po ion. Seven other
taxa are known only two to five
populations. Fourteen of the taxa are
estimated to number no more than 100
known individuals. Five of these taxa,
Clermontia peleana, Clermontia
pyrularia, Cyanea copelandii ssp.
copelandii, Ochrosia kilaueaensis, and
Plantage hawaiensis, number no more
than ten known individuals,

One or more species of 12 introduced
plants threaten 12 of the taxa in this
rule. The original native flora of Hawaii
consisted of abaut 1,000 species, 89
percent of which were endemic. Of the
total native and naturalized Hawaiian
flora of 1,817 species, 47 percent were
introduced from other parts of the world
and nearly 100 species have become
pests (Smith 1985, Wagner et al. 1990).
Naturalized, introduced species degrade
lie Hawaiian Jandscape and compete
with native plants for space, light,
water, and nutrients (Cuddihy and
Stone 1990). Some of these species were
brought to Hawaii by various groups of
people, including the Polynesian
immigrants, for food or cultural reasons.
Plantation owners, alarmed at the
reduction of water resources for their
crops eaused by the destruction of
native forest cover by grazing feral
animals, supported the introduction of

alien tree species for reforestation.
Ranchers intentionally introduced
pasture grasses and other species for
agriculture, and sometimes they
inadvertently introduced weed seeds as
well. Other plants were brought to
Hawaii for Lgeir potential horticultural
value (Cuddihy and Stone 1990,
Wenkam 1969).

Lantana camara (lantana), brought to
Hawaii as an ornamental plant, is an
aggressive, thicket-forming shrub which
can now be found on all of the main
islands in mesic forests, dry shrublands,
and other dry, disturbed habitats
(Wagner et al. 1990). One or more
populations of each of the following
taxa are threatened by lantana:
Colubrina oppositifolia, Nothocestrum
breviflorum, and Zanthoxylum
hawaiiense (HHP 1991e4, 1991e8,
1991e15, 1991e16, 1991p4, 1991p12,
1991x11, HPCC 1991b, 1991h).
Leucaena leucocephala (koa haole), a
naturalized shrub which is sometimes
the dominant species in low elevation,
dry, disturbed areas on all of the main
Hawaiian islands, threatens
Nothocestrum breviflorum {(Geesnick et
al. 1990, HHP 1991p12, HPCC 1991h).
Melia azedarach (Chinaberry), a small
tree widely cultivated and naturalized
on most of the main Hawaiian Islands,
threatens Zanthoxylum hawaiiense on
Kauai (HHP 1991x11, Wagner et al.
1990). Passiflora mollissima (banana
poka), a woody vine, poses a serious
problem to mesic forests on Kauai and
Hawaii by covering trees, reducing the
amount of light which reaches trees as
well as understory, and causing damage
and death to trees by the weight of the
vines. Animals, especially feral pigs, eat
the fruit and distribute the seeds
(Cuddihy and Stone 1990, Escobar
1990). Banana poka threatens
Clermontia lindseyana, Clermontia
pyrularia, and Cyanea hamatiflora ssp.
carlsonii (HHP 1991a3, 1991y, HPCC
1991c1 to 1991¢3). After escaping from
cultivation, Schinus terebinthifolius
(Christmas berry) became naturalized on
most of the main Hawaiian Islands
(Wagner et al. 1990). It threatens
Colubrina oppositifolia, Mariscus
fauriei, and Nothocestrum breviflorum
(HHP 1991e8, 1991e15, 1991¢16,
199108, 1991p12, HPCC 1991b, 1991g).

Several hundred species of grasses
have been introduced to the Hawaiian
Islands, many for animal forage. Of the
approximately 100 grass species which
have become naturalized, 6 species _
threaten 11 of the 21 taxa in this rule.
Andropaogon virginicus (broomsedge) is
a perennial, tufted grass which is
naturalized on Oahu and Hawaii along
roadsides and in disturbed dry to mesic
forest and shrubland. This is a fire-

adapted grass which threatens Portulaca
sclerocarpa (Cuddihy and Stone 1990,
HPCC 1991i, O’Connor 1990). Digitaria
ciliaris (Henry's crabgrass) is an annual

which forms thick mats. It has
naturalized on all the main Hawaiian
islands in lawns and pastures and
threatens Ischaemum byrone (HPCC
1991f, O’Connor 1990). Oplismenus
hirtellus (basketgrass) is a perennial
grass which is naturalized in shaded
mesic valleys and forests and sometimes
in wet forests on most of the main
Hawaiian Islands. Mariscus fauriei is
threatened by basketgrass (HPCC 1991g,
O’Connor 1990). Pennisetum
clandestinum (Kikuyu grass), an
aggressive, perennial grass introduced ta
Hawaii as a pasture grass, withstands
trampling and grazing and has
naturalized on four Hawaiian Islands in
dry to mesic forest. It produces thick
mats which choke out other plants and
prevent their seedlings from
establishing and has been declared a
noxious weed by the U.S. Department of
Agriculture (7 CFR 360) (Medeiros et af.
1986, O’Connor 1990, Smith 1985).
Kikuyu grass is a threat to Clermontia
lindseyana, and Zanthoxylum
hawaiiense (HPCC 1991a; A. Medetros,
pers. comm., 1992). Pennisetum
setaceum (fountain grass) is a fire-
adapted bunch grass that has spread
rapidly over bare lava flows and open
areas on the island of Hawaii since its
introduction in the early 1900s.
Fountain grass is particularly
detrimental to Hawaii’s dry forests
because it is able to invade areas once
dominated by native plants, where it
interferes with plant regeneration,
carries fires into areas not usunally prone
to fires, and increases the likelihood of
fires (Cuddihy and Stone 1990,
O'Connor 1990, Smith 1885). Fountain
grass threatens one or more papulations
of the following taxa: Colubrina
oppositifolia, Isodendrion pyrifolium,
Nothocestrum breviflorum, Ochrosia
kilaueaensis, Portulaca sclerocarpa,
Silene hawaiiensis, Tetramolopium
arenarium, and Zanthoxylum
hawaiiense (HHP 1991p5, HPCC 1990a,
1991h; J. Lau and P. Weissich, pers.
comms., 1992).

Because Hawaiian plants were
subjected to fire during their evolution
only in areas of volcanic activity and
from occasional lightning strikes, they
are not adapted to recurring fire regimes
and are unable to recover well following
a fire. Alien plants are often better
adapted to fire than native plant species,
and some fire-adapted grasses have
become widespread in Hawaii; native
shrubland cen thus be converted to land
dominated by alien grasses. The
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presence of such species in Hawaiian
ecosystems greatly increases the
intensity, extent, and frequency of fire,
especially during drier months or
drought, Fire-adapted alien species can
re-establish in a burned area, resulting
in a reduction in the amount of native
vegetation after each fire. Fire can
destroy dormant seeds as well as plants,
* even in steep or inaccessible areas. Fires
may result from natural causes, or they
may be accidentally or purposely set by
hunters, or military ordnance or
personnel, Vegetation within PTA on
the northwestern slope of Mauna Loa is
particularly vulnerable to fire, as this is
an area managed for recreational
hunting and used for military training.

" The only known population of
Tetramolopium arenarium occurs in
Kipuka Kalawamauna, and to protect
this area from fires, the U.S. Army has
installed firebreaks and now redirects
ordnance firing away from that kipuka.
Planned military maneuvers are now
being re-evaluated in light of several
Category 1 and listed endangered
species within the boundaries of PTA,
and an Environmental Impact Statement
is being prepared for the area in
response to a court decision (Cuddihy
‘and Stone 1990, U.S. Fish and Wildlife
Service 1979; R. Shaw, pers. comm.,
1992). Fire is a threat to one or more
populations of the following taxa in this
rule: Colubrina oppositifolia,
Isodendrion pyrifolium, Nothocestrum
breviflorum, Ochrosia kilaueaensis,
Portulaca sclerocarpa, Silene
hawaiiensis, Tetramolopium arenarium,
and Zanthoxylum hawaiiense (HHP
1991e15, 1991p5, HPCC 1990a, 1990b,
1991b, 1991h; J. Lau and K. Nagata,
pers. comms., 1992).

Natural changes to habitat and
substrate can result in the death of
individual plants as well as the
destruction of their habitat. This
especially affects the continued
existence of taxa or populations with
limited numbers and/or narrow ranges
and is often exacerbated by human
disturbance and land use practices (See
Factor A). Landslides produced by
burrowing seabirds in an offshore islet
population of Ischaemum byrone are a
potential threat to that species (HHP
1991m10; R. Hobdy, pers. comm., 1992).
Flooding is a threat to Clermontia
peleana, which often grows in a riparian
habitat (Bruegmann 1990, CPC 1990). A
population of Ischaemum byrone is
presumed to have been destroyed by
volcanic activity, and another
population is affected by drifting black
sand (HHP 1991m3; C. Lamoureux, pers.
comm., 1992). Some populations of
Silene hawaiiensis are also considered

to be threatened by volcanic activity
(HPCC 1991j).

People are more likely to come into
contact with taxa that have populations
near trails or roads or in recreational
areas. Alien plants may be introduced
into such areas as seeds on footwear, or
people may cause erosion, trample
plants, or start fires (Cuddihy and Stone
1990). The following taxa have
populations in recreational areas or
close to roads or trails and are
immediately or potentially threatened
by human disturbance: Clermontia
peleana, Clermontia pyrularia,
Colubrina oppositifolia, Cyrtandra
giffardii, Ischaemum byrone,
Nothocestrum breviflorum, Portulaca
sclerocarpa, Silene hawaiiensis,
Tetramolopium arenarium, and
Zanthoxylum hawaiiense.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by
these taxa in determining to issue this
final rule. Based on this evaluation, this
rulemaking will list these 20 plant taxa
as endangered: Clermontia lindseyana,
Clermontia peleana, Clermontia
pyrularia, Colubrina oppositifolia,
Cyanea copelandii ssp. copelandii,
Cyanea hamatiflora ssp. carlsonii,
Cyanea shipmanii, Cyanea stictophylla,
Cyrtandra giffardii, Cyrtandra
tintinnabula, Ischaemum byrone,
Isodendrion pyrifolium, Mariscus
fauriei, Nothocestrum breviflorum,
Ochrosia kilaueaensis, Plantago
hawaiensis, Portulaca sclerocarpa,
Pritchardia affinis, Tetramolopium
arenarium, and Zanthoxylum
hawaiiense. One taxon is listed as
threatened, Silene hawaiiensis, Fourteen
of the taxa determined to be endangered
number no more than about 100
individuals and/or are known from 5 or
fewer populations. The 20 taxa are
threatened by 1 or more of the
following: habitat degradation and/or
predation by axis deer, cattle, goats,
insects, pigs, rats, and sheep;
competition from alien plants; fire and
natural disasters; human and military
impacts; and lack of legal protection or
difficulty in enforcing faws which are
already in effect. Small population size
and limited distribution make these taxa
particularly vulnerable to extinction
and/or reduced reproductive vigor from
stochastic events. Because these 20 taxa
are in danger of extinction throughout
all or a significant portion of their
ranges, they fit the definition of
endangered as defined in the Act.

Although all populations of Silene
hawaiiensis are threatened to some
degree by fire, competition with alien
plant species, predation by feral

animals, and/or human activities, the
widespread distribution of populations,
rocky habitat, presence of population
regeneration, and total numbers of
plants reduces the danger that this
species will become extinct in the near
future. For these reasons, this species is
not now in immediate danger of
extinction throughout all or a significant
zonion of its range. However, Silene

awaiiensis is likely to become
endangered in the foreseeable future if
the threats are not curbed. As a result,
Silene hawaiiensis fits the definition of
a threatened species as defined in the
Act.

Hesperocnide sandwicensis has been
reassessed with regard to the five factors
addressed above and the new
information about the species’
abundance and location. Although
individual plants and populations of
plants are threatened by competition
from alien grasses, grazing by feral pigs,
goats, and sheep, habitat disturbance
and damage to plants as a result of
military exercises, and fire, large
reproductive populations located
throughout PTA are relatively secure
from these threats. The Service now
finds that Hesperocnide sandwicensis
fails to meet the definition of either an
endangered or threatened species, and
has withdrawn it from consideration for
endangered or threatened status (see
notice of withdrawal published
concurrently in this Federal Register).

Critical habitat is not being designated
for the 21 taxa included in this rule, for
reasons discussed in the Critical Habitat
section of this rule.

Critical Habitat

Section 4(a)(3) of the Act, as
amended, requires that, to the maximum
extent prudent and determinable, the
Secretary designate critical habitat at the
time the species is determined to be
endangered. The Service finds that
designation of critical habitat is not
presently prudent for these taxa. As
discussed under Factor B in the
“Summary of Factors Affecting the
Species,” the taxa face numerous
anthropogenic threats. The publication
of precise maps and descriptions of
critical habitat in the Federal Register,
as required in a designation of critical
habitat, would increase the degree of
threat to these plants from take or
vandalism and, therefore, could
contribute to their decline. The listing of
these taxa as endangered publicizes the
rarity of the plants and, thus, can make
these plants attractive to researchers,
curiosity seekers, or collectors of rare
plants. All involved parties and the
major landowners have been notified of
the general location and importance of
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protecting the habitat of these taxa.
Protection of the habitat of the taxa will
be addressed through the recovery
process and through the section 7
consultation process. Designation of
critical habitat for these taxa is not
prudent at this time because sucha
designation would increase the
potential for vandalism, collecting, or
other human activities and is unlikely to
aid in the conservation of these taxa.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
recovery actions, requirements for
Federal recognition, and prohibitions
against certain activities. Recognition
through listing encourages and results
in conservation actions by Federal,
State, and private agencies, groups, and
individuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that recovery actions
be carried out for all listed species. The
protection required of Federal agencies
and the prohibitions against certain
activities involving listed plants are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(2) of the Act requires
Federal agencies to insure that activities
they authorize, fund, or carry out are not
likely to jeopardize the continued
existence of such a species or to destroy
or adversely modify its critical habitat.
If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service. One or more populations of 10
of the taxa are located on federally
owned and/or managed land: Four taxa
are located in Hawaii Volcanoes
National Park on the island of Hawaii
and one taxon in Kalaupapa NHP on
Molokai; six taxa are located on military
lands, including one species on Makua
Military Reservation on Oahu and five
taxa on PTA on the island of Hawaii;
two taxa are found in Hakalau Forest
National Wildlife Refuge on the island
of Hawaii; and a population of one
taxon occurs at a U.S. Coast Guard

lighthouse on Maui. Federal agencies
that would become involved if any of
their activities may affect these 21 taxa
include the National Park Service,
Department of Defense, Environmental
Protection Agency, Fish and Wildlife
Service, and the U.S. Coast Guard.

The Act and its implementing
regulations found at 50 CFR 17.61,
17.62,17.63, 17.71 and 17.72 for
endangered and threatened plants set
forth a series of general prohibitions and
exceptions that apply to all endangered
or threatened plant species. With
respect to the 20 plant taxa in this rule
listed as endangered, all of the
prohibitions of section 9(a)(2) of the Act,
implemented by 50 CFR 17.61, apply.
With respect to the taxon listed as
threatened, the provisions of 50 CFR
17.71, apply. These prohibitions, in
part, make it illegal with respect to any
endangered or theatened plant for any
person subject to the jurisdiction of the
United States to impeort or export;
transport in interstate or foreign
commerce in the course of a commercial
activity; sell or offer for sale in interstate
or foréign commerce; remove and
reduce to possession any such species
from areas under Federal jurisdiction.
For plants listed as endangered, the Act
prohibits the malicious damage or
destruction of any such species on any
area under Federal jurisdiction; or to
remove, cut, dig up, damage, or destroy
any such species on any other area in
knowing violation of any State law or
regulation or in the course of any
violation of a State criminal ass
law. Section 4(d) of the Act allows for
the provision of such protection to
threatened species through regulation.
This protection may apply to this
species in the future if regulations are
promulgated. Certain exceptions apply
to agents of the Service and State
conservation agencies. Seeds from
cultivated specimens of threatened
plant species are exempt from these
prohibitions provided that a statement
*“of cultivated origin” appears on their
containers.

The Act and 50 CFR 17.62, 17.63 and
17.72 also provide for the issuance of
permits to carry out otherwise
prohibited activities involving
endangered or threatened plant species
under certain circumstances. It is
anticipated that few permits would ever
be sought or issued. The taxa are not
common in cultivation or in the wild,
and only one taxon, Pritchardia affinis,
is known to be in an active program of
cultivation.

Requests for copies of the regulations
concerning listed plants and inquiries
regarding prohibitions and permits may
be addressed to the U.S. Fish and
Wildlife Service, Ecological Services,
Permits Branch, 911 NE 11th Avenue,
Portland, Oregon 97232-4181 (503/231—
6241; FAX 503/231-6243).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment or Environmental Impact
Statement, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).

References Cited

A complete list of all references cited
herein is available upon request from
the Pacific Islands Office (see
ADDRESSES section).

Author

The author of this final rule is Loyal
A. Mehrhoff, Pacific Islands Office, U.S.
Fish and Wildlife Service, 300 Ala
Moana Boulevard, Room 6307, P.O. Box
50167, Honolulu, Hawaii 96850 (808/
541-2748).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Regulation Promulgation

Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.8.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Amend §17.12(h) by adding the
following, in alphabetical erder, under
the families indicated, to the List of
Endangered and Threatened Plants:

§17.12 Endangered and threatened plants.

» » * * -

(b)..'
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Species
Scientific name Common name

Historic range Status When listed  Critical habitat  Special rules

Apocynaceae—Dogbane
family:
Ochrosia
Kilaueaensis,

Arecaceae—Palm family:
Pritchardia affinis

Asteraceae—Aster family:
Tetramolopium
arenarium.

.

Campanulaceae—Bell-
flower family:
Clermontia
lindseyana.

Clermontia peleana .. i U.S.A. (HI)

Clermontia pyrularia . U.S.A. (HI)

Cyanea copelandii U.S.A. (HI)
ssp. copelandii.

Cyanea hamatifiora
ssp. carisonii.

Cyanea shipmanii

Cyanea stictophylia ..

Caryophyllaceae—Pink
family:
Silene hawaliensis ....

Cyperaceae—Sedge fam-

ily:

Mariscus fauriei ........
v

Gesneriaceae—African
Violet family:
Cyrtandra giffardii U.SA. (H)

Cyrtandra U.SAA, (HI)
tintinnabula.

Plantaginaceae—Plantain
family:
Plantago hawaiensis  Laukahi kuahiwi

Poaceae—Grass family:
Ischaemum byrone ... Hilo ischaemum

Portulacaceae—Purslane
family:
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Species
Scientific name Common name
Portulaca sclerocarpa PoO'e .......cccveeeereeseesnnseens NIl o) PR, s B E 532 NA NA

Historic range Status When listed  Critical habitat  Special rules

. - . - - . -

Rhamnaceae—Buckthormn
family:
Colubrina KB i ccrsseassisaiossacssmons U S ALY st forasiemsans E 532 NA NA
oppositifolia.
Rutaceae—Citrus family:
Zanthoxylum BV e ssiammaoysbetsedesavsinpssses U.SAL (M) Sissieiinseriss E 532 NA NA
hawaiiense.
Solanaceae—Nightshade
family
Nothocestrum PRIBR s tiaanatoniisisommisasss USAS (M) it E 532 NA NA
breviflorum.

Violaceae—Violet family:
Isodendrion Wahine noho kula .......... MSAN ) wweai et E 532 NA NA
pyrifolium.

Dated: February 10, 1994.
Mollie H. Beattie, / -
Director, Fish and Wildlife Service.
[FR Doc. 84-4841 Filed 3-3-94; 8:45 am]
BILLING CODE 4310-55-P
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Proposed Rules

Federal Register
Vol. 59, Ne. 43

Friday, March 4, 1994

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules. .

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1004
[Docket No. AO-160-A71; DA-83-30]

Milk in the Middle Atlantic Marketing
Area; Hearing on Proposed
Amendments to Tentative Marketing
Agreement and Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of public hearing on
proposed rulemaking,

SUMMARY: This hearing is being held to
consider proposals to amend the Middle
Atlantic milk marketing order. The
proposals would amend provisions
dealing with pooling qualifications for
distributing plants and cooperative
reserve processing plants, producer milk
diverted to nonpool plants, and the
qualification of pool plants under more
than one Federal order. Two of the
proposals would authorize the market
administrator to adjust pool plant
qualification standards and producer
milk diversion limits to reflect changes
in marketing conditions.
DATES: The hearing will convene at 9
a.m. local time on May 3, 1994.
ADDRESSES: The hearing will be held at
the Holiday Inn-Independence Mall, 400
Arch Street, Philadelphia, Pennsylvania
19106, telephone (215) 923-8660.
FOR FURTHER INFORMATION CONTACT:
Gino M. Tosi, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, room 2971, South
Building, P.O. Box 96456, Washington,
DC 20090-6456, (202) 720-7183.
SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of Sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12866.
Notice is hereby given of a public
hearing to be held at the Holiday Inn-
Independence Mall, 400 Arch Street,
Philadelphia, Pennsylvania 19106,

telephone (215) 9238660, beginning at
9 a.m. on May 3, 1994, with respect to
proposed amendments to the tentative
marketing agreement and to the order
regulating the handling of milk in the
aforesaid marketing area.

The hearing is called pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.5.C. 601-674), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
part 900).

The purpose of the hearing is to
receive evidence with respect to the
economic and marketing conditions
which relate to the proposed
amendments, hereinafter set forth, and
any appropriate modifications thereof,
to the tentative marketing agreement
and to the order.

Actions under the Federal milk order
program are subject to the Regulatory
Flexibility Act (Pub. L. 96-354). This
Act seeks to ensure that, within the
statutory authority of a program, the
regulatory and information
requirements are tailored to the size and
nature of small businesses. For the
purpose of the Act, a dairy farm is a
“small business” if it has an annual
gross revenue of less than $500,000, and
a dairy products manufactureris a
“small business” if it has fewer than 500
employees. Most parties subject to a
milk order are considered as a small
business. Accordingly, interested parties
are invited to present evidence on the
probable regulatory and informational
impact of the hearing proposals on
small businesses. Also, parties may
suggest modifications of these proposals
for the purpose of tailoring their
applicability to small business.

The amendments to the rules
proposed herein have been reviewed
under Executive Order 12778, Civil
Justice Reform. They are not intended to
have a retroactive effect. If adopted, the
proposed amendments would not
preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
these rules.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
§608c(15)(A) of the Act, any handler
subject to an order may file with the
Secretary a petition stating that the
order, any provision of the order, or any

obligation imposed in connection with
the order is not in accordance with the
law and requesting a modification of an
order or to be exempted from the order.
A handler is afforded the opportunity
for a hearing on the petition. Aftera
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has its principal place of
business, has jurisdiction in eguity to
review the Secretary’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after date of
the entry of the ruling,

Interested parties who wish to
introduce exhibits should provide the
Presiding Officer at the hearing with 6
copies of such exhibits for the Official
Record. Also, it would be helpful if
additional copies are available for the
use of other participants at the hearing.

List of Subjects in 7 CFR Part 1004

Milk marketing orders.

The authority citatian for 7 CFR part
1004 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31 as
amended; 7 U.S.C. 601-674.

The proposed amendments, as set
forth below, have not received the
approval of the Secretary of Agriculture.

Proposed by Pennmarva Dairymen’s
Federation, Inc.

Proposal No. 1

Amend § 1004.7(a)(1) to exclude milk
diverted as producer milk by either the
plant operator or by a cooperative
association from receipts used to
calculate pool distributing plant
qualification.

Proposal No. 2

Delete § 1004.7(a)(4), so that a plant
changing from regulation under Order 4
to regulation under another Federal
order will not be exempt from the
provisions of § 1004.7(a)(3).

Proposal No. 3

Delete § 1004.7(f)(2) to leave the
determination of which order should
regulate a plant with route disposition
in'more than one Federal milk order to
the provisions of § 1004.7(f)(1).

Proposal No. 4

Change from 30 percent to 25 percent
the percentage of a cooperative
association’s member milk that must be
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transferred from a cooperative-operated
reserve processing plant to, or
physically received from member
producers at, pool distributing plants if
the reserve processing plant is to qualify
as a pool plant.

Proposal No. 5

Add a new paragraph §1004.7(g) to
allow the market administrator to
increase or decrease the required
percentage disposition or shipping
requirements for pool qualification of
distributing, supply or reserve
processing plants at the market
administrator’s own initiative or at the
request of interested parties.

Proposal No. 6

Amend § 1004.12(d) to more clearly
define the pooling requirements for
producer deliveries to pool plants and
the status of groducers whose marketing
is interrupted by compliance with
health regulations.

Proposal No. 7

Amend § 1004.12(d)(2)(i) to increase
the permissible percentage of nonpool
deliveries of member milk by a
cooperative or federation of cooperative
associations from a maximum of 50
percent of total volume of member milk
to a maximum percentage of 55 percent.

Proposal No. 8

Add a new paragraph §1004.12(g) to
authorize the market administrator to
increase or reduce the applicable
shipping percentages of § 1004.12(d)(2)
(i) and (i1).

Proposed by Johanna Dairies
Incorporated

Proposal No. 9

Amend § 1004.12(d)(2)(ii) to increase
the permissible percentage of nonpool
deliveries for nonmember milk from a
maximum of 40 percent of the total
nonmember milk to a maximum
percentage of 45 percent.

Proposed by Dairy Division,
Agricultural Marketing Service

Proposal No. 10

Make such changes as may be
necessary to make the entire marketing
agreement and order conform with any
amendments thereto that may result
from this hearing,

Copies of this notice of hearing and
the order may be procured from the
Market Administrator of the Middle
Atlantic marketing area, or from the
Hearing Clerk, room 1083, South
Building, United States Department of
Agriculture, Washington, DC 20250, or
may be inspected there.

Copies of the transcript of testimony
taken at the hearing will not be available
for distribution through the Hearing
Clerk’s Office. If you wish to purchase
a copy, arrangements may be made with
the reporter at the hearing.

From the time that a hearing notice is
issued and until the issuance of a final
decision in a proceeding, Department
employees involved in the decisional
process are prohibited from discussing
the merits of the hearing issues on an ex
parte basis with any person having an
interest in the proceeding. For this
particular proceeding, the prohibition
applies to employees in the following
organizational units:

Office of the Secretary of Agriculture,

Office of the Administrator, Agricultural
Marketing Service,

Office of the General Counsel,

Dairy Division, Agricultural Marketing

Service (Washington office only),
Office of the Market Administrator,

Middle Atlantic Marketing Area.

Procedural matters are not subject to
the above prohibition and may be
discussed at any time.

. Dated: February 25, 1994.

Lon Hatamiya,

Administrator.

[FR Doc. 94-4919 Filed 3-3-94; 8:45 am])
BILLING CODE 3410-02-M

Rural Electrification Administration
7 CFR Parts 1744, 1753

Post-Loan Policies and Procedures
Common to Guaranteed and Insured
Telephone Loans;
Telecommunications System
Construction Policies and Procedures

AGENCY: Rural Electrification
Administration, USDA.

ACTION: Proposed rule.

SUMMARY: The Rural Electrification
Administration (REA) proposes to
amend its post-loan regulations for
telephone borrowers to ease borrower
reporting requirements and further
clarify existing REA policy. In addition,
REA proposes to amend the
telecommunications system
construction regulations to reflect minor
technical changes such as moving the
definitions section from one subpart to
another,

DATES: Comments concerning this
proposed rule must be received by REA
or bear a postmark or its equivalent no
later than May 3, 1994.

ADDRESSES: Submit written comments
to Matthew P, Link, Director, Rural
Telephone Bank Management Staff, U.S.

Department of Agriculture, Rural
Electrification Administration, 14th &
Independence Avenue, SW., room
2832-S, Washington, DC 20250-1500.
REA requests an original and three
copies of all comments (7 CFR part
1700). All comments received will be
made available for public inspection at
room 2238-S, at the address listed
above, between 8:30 a.m. and 5 p.m. (7
CFR 1.27(b)).

FOR FURTHER INFORMATION CONTACT:
Orren E. Cameron, III, Chief, Northeast
Engineering Branch, Eastern Regional
Division, at the address listed above,
telephone number (202) 720-3299.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866 and
therefore has not been reviewed by
OMB.

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. If adopted, this
proposed rule will not:

(1) Preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule;

(2) Have any retroactive effect; and

(3) Require administrative
proceedings before parties may file suit
challenging the provisions of this rule.

Regulatory Flexibility Act Certification

REA has determined that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities, as defined in
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). The REA telephone
program provides loans to REA
borrowers at interest rates and terms
that are more favorable than those
generally available from the private
sector. REA borrowers, as a result of
obtaining federal financing, receive
economic benefits which exceed any
direct economic costs associated with
complying with REA regulations and
requirements. Moreover, this action
liberalizes certain contract requirements
by changing contract limits and
allowing negotiation of fee schedules
which further offsets economic costs.

Information Collection and
Recordkeeping Requirements

In compliance with the Office of
Management and Budget (OMB)
regulations (5 CFR part 1320) which
implement the Paperwork Reduction
Act of 1980 (Pub. L. 96-511) and section
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3504 of that Act, the information
collection and recordkeeping
requirements contained in this proposed
rule have been submitted to OMB for
approval. Comments concerning these
requirements should be directed to the
Office of Information and Regulatory
Affairs of OMB, Attention: Desk Officer
for USDA, room 3201, New Executive
Office Building, Washington, DC 20503.

National Environmental Policy Act
Certification

REA has determined that this
proposed rule will not significantly
affect the quality of the human
environment as defined by the-National
Environmental Policy Act of 1966 (42
U.S.C. 4321 et seq.). Therefore, this
action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance
The program described by this
proposed rule is listed in the Catalog of
Federal Domestic Assistance Programs
under 10.851, Rural Telephone Loans
and Loan Guarantees, and 10.852,'Rural
Telephone Bank Loans. This catalog is
available on a subscription basis from
the Superintendent of Documents, the
United States Government Printing
Office, Washington, DC 20402-9325.

Executive Order 12372

This propesed rule is excluded from
the scope of Executive Order 12372,
Intergovernmental Consultation. A
notice of Final Rule entitled Department
Programs and Activities Excluded from
Executive Order 12372 (50 FR 47034)
exempts REA and RTB loans and loan
guarantees to governmental and
nongovernmental entities from coverage
under this Order.

Background

The proposed rules are primarily
aimed at further clarifying and relaxing
existing REA regulations concerning
post-loan and system construction
policies and procedures. Further
clarification of REA policy would ease
borrower reporting requirements by
clearly defining certain post-loan
construction procedures, such as
contract construction and closeout
procedures.

In part 1744, subpart B is revised to
explain what REA means by “in the
interests of the Government”’. Also,
definitions sections of subpart B and
subpart C are combined into a single list
of definitions, located in subpart B.

In part 1753, subpart B is revised to
delete definitions which merely repeat
those in subpart A. Also, a monthly
construction progress reporting

requirement is deleted because it
contains information reported
elsewhere.

Subparts F and I are revised to
increase the maximum allowable dollar
amount of the Form 773 contract. This
requires miscellaneous revisions
throughout part 1753.

Minor and technical corrections are
made throughout part 1753.

Appendices A ugh F are revised -
to change the requirement to distribute
certain documents to REA.

Specifically, Appendix A is amended
by adding to the table the distribution
of Seismic Safety Certifications,
required by 7 CFR part 1792, to the
contractor and REA.

Appendix B is amended by removing
from the table the distribution of the
Switching Diagram and Set of Drawings
to REA, and to delete reference to REA
Form 744 which has been replaced by
REA Form 754.

Appendix C is amended by removing
from the table the distribution of Final
Key Maps and Final Central Office Area
and Town Detail Maps to REA, and to
reduce to one copy the number of other
final documents required for REA.

Appendix D is amended to comply
with the revisions proposed to
Appendix C.

Appendix E is amended by removing
from the table the distribution of Detail
Maps and Key Maps to REA.

Appendix F is amended by adding to
the table the distribution of REA Form
213, Buy American Certificate to REA.

List of Subjects
7 CFR Part 1744

Accounting, Loan programs-
communications, Reporting and

recordkeeping requirements, Rural
areas, Telephone.

7 CFR Part 1753

Loan programs-communications,
Telecommunications, Telephone,

For reasons set forth in the preamble,
7 CFR chapter XVII is proposed to be
amended as follows:

PART 1744—POST-LOAN POLICIES
AND PROCEDURES COMMON TO
GUARANTEED AND INSURED
TELEPHONE LOANS

1. The authority citation for part 1744
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et seq.

2. In § 1744.40, paragraph [a)(3) is
revised to read as follows:

§1744.40 Non-act purposes.

(a) LA

(3) Approval of the request is in the
interests of the Government. Generally,

it would not be in the Government's
interest if the accommodation or
subordination is being requested to
enable the borrower to avoid complying
with such REA policies or procedures,
as competitive bid procedures or
purchasing equipment acceptable to
REA, under 7 CFR part 1753.

* * * * *

§1744.21 [Amended]

§1744.61 [Removed and reversed]

3. The paragraph designations in
§§1744.21 and 1744.61 are removed,
the definition in § 1744.21 are put in
alphabetical order, the definitions in
§ 1744.61 are transferred to § 1744.21 in
alphabetical order, and § 1744.61 is
removed and reserved.

PART 1753—TELECOMMUNICATIONS
SYSTEM CONSTRUCTION POLICIES
AND PROCEDURES

1. The authority citation for part 1753
continues to read as follows:

Autherity: 7 U.S.C. 901 ef seq., 1921 ef seq.

2.In §1753.5, paragraph (b)(1) is
revised to read as follows:

§1753.5 Methods of major construction.

(b) Contract construction. (1) Whether
the contractor is selected through sealed
competitive bidding or negotiation, as
approved by REA, award of the contract
is subject to REA approval.

3. In § 17536, paragraph (b} is revised
to read as follows:

§1753.6 Standards, specifications, and
general requirements.

- * * - -

(b) The borrower may use REA loan
funds to finance nonstandard
construction materials or equipment
only if approved by REA in writing
prior to purchase or commencement of
construction.

L4 * * * *

4.In § 1753.8, paragraphs (a)(11)(ii),
(a)(12)(i), B)(2), (b)(3), and (b)(4) are
revised, and paragraph (b)(5) is removed
to read as follows:

§1753.8 Contract construction
procedures.

(a) " -y

(1 1) x x x

(ii) ¥ an award is made, the borrower
shall award the contract to the lowest
responsive bidder, subject to REA
approval. The borrower may award the
contract immediately upon
determination of the lowest responsive
bidder if the following conditions are
met:
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(A) The project is included in an
approved loan and adequate funds were
budgeted in the loan and are available.

(B) All applicable REA procedures
were followed, including those in the
Notice and Instructions to Bid in the
standard forms of contract,

* * * * -

(12) Execution of contract: (i) Upon
approval by REA of the award of
contract by the borrower, the borrower
shall submit to REA three original
counterparts of the contract executed by
the contractor and borrower.

* ~ * * ~
(2) For negotiated purchases,

borrowers shall use REA contract forms,
standards, and ifications.

(3) For all contract forms except REA
Form 773:

(i) After a satisfactory negotiated
proposal has been obtained, the
borrower shall submit it to REA for
approval, along with the engineer's
recommendation, and evidence of
acceptance by the borrower.

(ii) If REA approves the negotiated
proposal, the borrower shall submit
three copies of the contract, executed by
the contractor and borrower, to REA for
approval.

iii) If REA approves the contract,
REA shall return one copy of the
contract to the borrower and one copy
to the contractor.

(4) For REA Form 773, the borrower
is responsible for negotiating a
satisfactory proposal, executing
contracts, and closing the contract. See
7 CFR 1753, subparts F and I, for
requirements for major and minor
construction, respectively, on Form 773.

5, In §1753.9, paragraphs (a) and (c)
are revised to read as follows:

§1753.9 Subcontracts.

(a) REA construction contract Forms
257,397, 515, and 525 contain
provisions for subcontracting. Reference
should be made to the individual
contracts for the amounts and
conditions under which a contractor
may subcontract work under the
contract.

* - * * * >

(c) As stated in contract Forms 257,
397, 515, and 525, the contractor shall
bear full responsibility for the acts and
omissions of the subcontractor and is
not relieved of any obligations to the
borrower and to the Government under
the contract.

» ~ * - *

6. In § 1753.16, paragraphs (b)(3),
(b)(4) and (b)(5) are redesignated as
paragraphs (b)(4), (b)(5) and (b)(6),
respectively, and a new paragraph (b)(3)
1s added to read as follows:

§1753.16 Architectural services.

(3) If the fee schedule has to be

modified in order for the borrower to
obtain adequate architectural services,
the borrower shall obtain written REA
approval of the revised fee schedule
prior to executing contracts,

* * * * ~

7.In §1753.17, paragraph (e) is
revised to read as follows:
§1753.17 Engineering services.
* * * * *

{(e) The borrower shall obtain status of
contract and force account proposal
reports from the engineer once each
month. The report shall show for each
contract or FAP the approved contract
or FAP amount, the date of approval,
the scheduled date construction was to
begin and the actual date construction
began, the scheduled completion date,
the estimated or actual completion date,
the estimated or actual date of
submission of closeout documents, and
an explanation of delays or other
pertinent data relative to progress of the
project. One copy of this report shall be
submitted to the GFR.
® * * ® *

8.1In §1753.25, a new paragraph (f)(4)
is added to read as follows: ‘

§1753.25 General.

L * » * ~
* K *

(4) 7 CFR 1792, subpart C, which
requires that the building design comply
with applicable seismic design criteria.
Prior to the design of buildings,
borrowers shall submit to REA a written
acknowledgement from the architect or
engineer that the design will comply.

* * - * *

9, In § 1753.26, paragraph (b)
introductory text is revised, paragraph
(c) is redesignated as paragraph (d), and
new paragraph (c) is added to read as
follows:

§1753.26 Plans and specifications (P&S).
* » * * *

(b) REA Contract Form 257 shall be
completed as follows:
L * * * *

(c) The plans and specifications shall
show the identification and date of the
model code used for seismic safety
design considerations, and the seismic
factor used. See 7 CFR 1792, subpart C.

L3 * * - *

§1753.29 [Amended]

10. In § 1753.29, paragraph (a) is
removed, and paragraphs (b), (c), (d),
and (e) are redesignated as paragraphs
(a), (b), (c), and (d).

11. In § 1753.30, paragraphs (b)(2)(i)
and (c)(2) are revised to read as follows:

§1753.30 Cioseout procedures.

* * * *

. (b) * A ®

(2) ® ® *

(i) Arrange with its architect or
engineer, contractor, and the GFR for

final inspection of the project.
* * * * *
(C) ®* % N

(2) Complete, with the assistance of
its architect or engineer, the documents
listed in Appendix A that are required
for the closeout of force account
construction.
~ * * - *

12. In § 1753.39, paragraph (g) is
revised to read as follows:

§1753.39 Closeout documents.

* * * * *

(g) Final payment shall be made
according to the payment terms of the
contract.

" 0ty - *

13. In § 1753.46, paragraph (c) is
added to read as follows:

§1753.46 General.

* * * * *

(c) The two contract forms which may
be used for major outside plant
construction are Form 515 and Form
773. Limitations on the applicability of
these forms shall be as follows:

(1) Form 515 shall be used for major
outside plant construction projects
which will be competitively bid. The
contract contains plans and
specifications and has no dollar
limitation. See §§ 1753.47, 1753.48 and
1753.49.

(2) A Form 515 contract which is for
less than $200,000, may, at the
borrower’s option, be negotiated. See
§1753.48(b).

(3) Form 773 shall be used for major
outside plant projects which may not be
competitively bid, and which cannot be
designed and staked at the time of
contract execution. Projects of this
nature include routine ling extensions
and placement of subscriber drops. The
Form 773 contract is limited to a
maximum of $200,000. REA will not
finance more than $400,000 in Form 773
contracts for a borrower in any twelve
month period. This $400,000 limitation
includes all major and minor
construction performed under Form 773
contracts, and is determined by the date
the Form 773 contract is executed. See
§1753.50.

14. In § 1753.49, paragraph (c)(3) is
revised to read as follows:

§1753.49 Closeout documents.

* * * * *

(c). * %
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(3) Final payment shall be made
according to the payment provisions of
Article I of Form 515.

15. §1753.50 is added to read as
follows:

§1753.50 Construction by Form 773
contract.

(a) The borrower shall prepare the
contract form and provide such details
of construction as may be available.
Compensation may be based upon unit
prices, hourly rates, or another mutually
agreeable basis.

{(b) Neither the selection of the
contractor nor the contract requires REA
approval.

(c) Borrowers are urged to obtain
quotations from several contractors
before entering into a contract to be
assured of obtaining the lowest cost.

- (d) The borrower must ensure that the
contractor selected meets all Federal
and State requirements, and that the
contractor maintains the insurance
coverage required by the contract for the
duration of the work. See 7 CFR part
1788,

(e) The borrower shall finance major
construction under the Form 773
contract with general funds and obtain
reimbursement with loan funds when .
construction is completed and an
executed Form 771 has been submitted
to REA.

(f) If the contract exceeds $100,000, a
contractor’s bond shall be required. See
7 CFR part 1788.

(g) When the construction is
completed to the borrower’s satisfaction,
the borrower shall obtain from the
contractor a final invoice and an
executed copy of REA Form 743,
Certificate of Contractor and Indemnity
Agreement.

(h) The closeout document for the
Form 773 contract is REA Form 771. See
§ 1753.81 for the requirements for
completing Form 771.

(i) An original and two copies of Form
771 shall be sent to the GFR. The GFR
may inspect the construction, and will
initial and return the original and one
copy to the borrower.,

(j) The original Form 771 shall be
submitted with an FRS to REA only in
conjunction with a request for an
advance of loan funds for the work.

16. In § 1753.68, paragraph (d)(3)(iii)
is revised to read as follows:

§1753.68 Purchasing special equipment.

(d] * x X

(3) ® x x

(iii) Final payment shall be made
according to the payment terms of the
contract.

17. In §1753.78, paragraph (a) is
revised to read as follows:

§1753.78 Construction by contract.

(a) REA Form 773 shall be used for
minor construction by contract.
Compensation may be based upon unit
prices, hourly rates, or another basis
agreed to in advance by the borrower
and the contractor. A single work
project may require more than one
contractor.

* * * * *

18. In § 1753.80, paragraph (a) is
revised to read as follows:

§1753.80 Minor construction procedure.

(a) If the borrower performs minor
construction financed with loan funds,
the borrower's regular work order
procedure shall be used to administer
construction activities that may be
performed entirely by a contractor
under Form 773 contract, by work order,
or jointly by work order and one or
more contractors under Form 773
contracts. REA will not finance more
than $400,000 in Form 773 contracts for
a borrower in any twelve month period.
This $400,000 limitation includes all
major and minor construction
performed under Form 773 contracts,
and is determined by the date the Form
773 contract is executed.

- * * * *

19. Appendices A through F of part

1753 are revised to read as follows:

Appendices to Part 1753

APPENDIX A.—DOCUMENTS REQUIRED TO CLOSEOUT CONSTRUCTION OF BUILDINGS

Use with

Prepared by

Description

Contract

Force | Contrac-

Archi-
tect/en-
gineer

Distribution

{;‘e f
T Ol
CUpies Con-

REA tractor

Construction or Equip-
ment Contract
Amendment (Submit
to REA for approval,
as required).

Certificate of Completion
(Contract  Construc-
tion) 1.

Certificate of Completion
(Force Account Con-
struction).

Certificate of Contractor

Waiver and Release of
Lien (2 copies from
each supplier).

Certificate (Buy Amer-
ican).

Statement of Architect's
Fee.

Inventory—List Materials
and Services Fur-
nished by Borrower
Upon Which Architec-
tural Services Were
Furnished. Show Cost
(See Form 284).

X
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APPENDIX A.—DOCUMENTS REQUIRED TO CLOSEOUT CONSTRUCTION OF BuiLbings—Continued

Form fur-
REA

Use with

Prepared by

Description

Contract

Force
account

Archi-
tect/en-
gineer

Contrac-
tor

Bor-
rower

Num-

Distributi

ber of
copies

rower

Archi-

REA tect

Con-
tractor

Inventory—List Materials | x
and Services Fur-
nished by Borrower
Upon Which Architec-
tural Services Were
Not Performed Show
Cost.

“As Buit® Plans and | x
Specifications.

Guarantees, Warranties, | x
Bonds, Operating or
Maintenance Instruc-
tions, et cetera.

ArchitectVEngineer Seis- | x
mic Safety Certifi-
cation.

X

3

1 Cost of Materials and Services Fumished by Borrower not to be Included in total Cost on Form 181.

2When

Uieu of the “As-Buiflt Plans and S

APPENDIX B.—DOCUMENTS REQUIRED TO CLOSEOUT CENTRAL OFFICE EQUIPMENT CONTRACT

only Minor Changes Were Made Dunng Construction, Two Copies of a Statement to that Effect from the Architect Will be Accepted in

Form fur-
nished by
REA

Description

Use with

Prepared by

Total

REA form
525

REA form
545 Contractor

Engineer

No. of
copies

Distribution

Bor-
rower

Contrac-
tor

REA

Construction or Equipment
Contract Amendment (Submit
to REA for approval, if re-
quired, before following docu-
ments).

Certificate of Completion and
Certificate of Contractor and
Indemnity Agreement (If sub-
mitted, Form 744 is not re-
quired).

Results of Acceptance Tests

nce
tests of each central office).

Certificate of Completion—Not
Including Installation.

Waiver and Release of Lien
(Two copies from each sup-

Certificate (Buy American) ........

Switching Diagram, as installed

Set of Drawings (Each set to
include all the drawings re-
quired under the Specifica-
tion REA Form 522).

LSNPS e b, X

x
O X X

3

N

NN =N

APPENDIX C.—DOCUMENTS REQUIRED TO CLOSEOUT TELEPHONE CONSTRUCTION CONTRACT REA FORM 515

RERE Ho%en Fomn Prepared by Distribution
orm e % -
Description available
No. Copies from REA | Engineer | Contractor | Borrower Co:g:a& REA
124 wisiiess Final Inventory 3|x ] e e [T 1 1 1
7248 e85 5 Final Inventory 3|x > P AT WS BT otes 1 1
Contractor's Board Extension (When re- e SRV L 3T AN X 1 1 1
quired).
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APPENDIX C.—DOCUMENTS REQUIRED TO CLOSEOUT TELEPHONE CONSTRUCTION CONTRACT REA FORM 515—

Continued

Description

Form
m available

Prepared by Distribution
Contrac-

Engineer | Contractor

Tabulation of Materials Furnished by Bor-
rower.

Certificate (“Buy American”)

Listing of Construction Change Orders

Waiver and Release of Lien (Two copies
from each supplier).

Certificate of Contractor

Final Statement of Construction

Reports on Results of Acceptance Tests ..

Set of Final Staking Sheets

Tabulation of Staking Sheets

Treated Forest Products Inspection Re-
ports or Certificates of Compliance (Pre-
pared by inspection company or sup-
plier).

Final Key Map (when applicable)

Final Central Office Area and Town Detail
Maps.

APPENDIX D.—STEP-BY-STEP PROCEDURE FOR CLOSING OUT TELEPHONE CdNSTRUCTION CONTRACT—LABOR AND
MATERIALS, REA FORM 515

Sequence

By
When

Procedure

Prior to completion of | Borrower's Engineer
construction.
Upon completion of con- | Borrower's Engineer
struction. y

After construction has
been completed and
acceptance tests made.

Upon receipt of letter from
borrower’s engineer.

When requested by the | REA Field Accountant
GFR.
Inspection date scheduled | Borrower’s Engineer

Borrower’s Engineer

Contractor

During inspection Borrower’'s Engineer
During inspection ............. | Borrower's Engineer

Upon completion of in- | Borrower's Engineer
spection.

After reviewing final docu- | REA GFR
ments.

Receives instructions from the GFR conceming the closeout procedure.

Prepares the following: 1 set of Key Maps, when applicable, which show work
done under the construction contract marked with red pencil. 1 set of Detail
Maps, which show work done under the construction contract marked with
red pencil. 1 copy of Tabulation of Staking Sheets. 1 copy of tentative Final
Inventory, REA Forms 724, 724a.

Forwards letter to the borrower with copies to the GFR stating that the project
is ready for final inspection.

Promptly arranges with borrower, borrower’s engineer, and contractor for final
inspection of construction. It is contemplated that final inspections will be
made on sections of line as construction is completed, leaving a minimum
amount to be inspected at this time.

Audits REA Form 281, if borrower supplied part of the materials.

Shall have the following documents available for the GFR: 1 set of “as con-
structed” Key Maps (when applicable). 1 set of “as constructed" Detail
Maps. 1 copy of the List of Construction Change Orders. 1 set of Final Stak-
ing Sheets. 1 copy of Tabulation Staking Sheets. 1 copy of Treated Forest
Products Inspection Reports or Certificates of Compliance. 1 copy of ten-
tative Final Inventory REA Form 724, 724a. 1 copy of tentative Tabulation,
REA Form 231, if borrower furnished part of material. 1 copy of Report on
Results of Acceptance Tests.

Issues instructions to contractor covering corrections in construction found dur-
ing inspection by GFR in the company of the borrower’s engineer and the
contractor or his/her representative.

Corrects defects in construction on basis of instructions from the borrower's
engineer. The corrections should proceed closely behind the inspection in
order that the borrower’s engineer can check the corrections before leaving
the system.

With GFR inspects and approves corrected construction.

Marks inspected areas on the Key Map, if available, otherwise on the Detail
Maps.

Prepares or obtains all the closeout documents listed in Appendix C. Makes
distribution of the copies of the documents as indicated in Appendix C. For-
wards the documents for REA to the GFR.

Reviews documents and distributes copies as indicated in Appendix C.
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APPENDIX D.—STEP-BY-STEP PROCEDURE FOR CLOSING OUT TELEPHONE CONSTRUCTION CONTRACT—LABOR AND

MATERIALS, REA FORM 515—Continued

By Procedure

Sequence

Step y

No. When

13. After signing final inven-
tory.

14. On receipt of final ad-
vance.

15. During next loan fund
audit review after final
payment to contractor.

Prepares and submits Financial Requirement Statement, REA Form 481, re-
questing amount necessary to make final payment due under contract.
Promptly forwards check for final payment to contractor.

Makes an examination of borrowers construction records for (1) compliance
with the construction contract and Subpart F and (2) REA Form 281, Tab-
ulation of Materials Furnished by Borrowers, if any, for appropriate costs.

APPENDIX E.—DOCUMENTS REQUIRED TO CLOSE OUT FORCE ACCOUNT QUTSIDE PLANT CONSTRUCTION

No. of copies required and
ftem REA A . distribution of documents
form Description on title of document
No. No. Total
3 No. Owner REA
a. 817, Final inventory force account construciton and certificate of @ngINE.r ............ccocvmriecimrcrsucrseesesne 2 1 1
817a,
817b
b. 213 Certificate, “Buy American” (as applicable—one from each supplier) .........ccccoeueune. 1 1 0
c. Detail maps .. AR G ST ) 1 1 0
d. OV AP APDHCADIO - ios e s i o R e i o i e e e R s s by 1 1 0
e. Staking sheets 1 1 0
f. FaDURANON O SIRIINIGBROBIS UL, Uik e A e e e b e s bbbt R A il 1 1 0
g. Treated forest porducts inspection reports, if applicable ................. 1 1 0
APPENDIX F.—DOCUMENTS REQUIRED TO CLOSEOUT EQUIPMENT CONTRACTS
No. of copies Prepared by Distribution
Form fur-
"‘522"; by Description i alicieg Form 397 Form 398 B o ;.
?97 398 Co?oh;ao- Engineer Co?on;ac- Engineer rower | tractor
238 Construction or Equipment Con- 3 ] [ e A R Wi P s XEPa L RS ae o s 3
tract Amendment (If required,
submit to REA for approval be-
fore other closeout documents.).
396 Certificate of Completion—Special X g || MR R = SRS X 1 1 1
Equipment Contract (Including
Installation).
396a Certificate of Completion—Special | ........ O | icicrssmnivens e i e B X 1 1 1
Equipment Contract (Not Includ-
ing Installation).
744 Certificate of Contractor and In- -] LRGN e || By (5o S O AENR | B e Bl T socamicar 1
demnity Agreement.
213 Certificate (Buy American) ............. 2 A b SRR S| A e, R e ey 1 1
Report in writing, including all 2 2|x X 1 1
measurements and other infor-
mation required under Part Il of
the applicable specifications.
Set of maintenance recommenda- 1 A b G S (e ) TR e | 5 AT s | Pscssnsesia | jesessiriasit
tions for all equipment fumished
under the contract.
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Dated: February 25, 1994.
Bob J. Nash,

Under Secretary, Small Community and Rural
Development.

[FR Doc. 944858 Filed 3-3-94; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 430

[Docket No. EE-RM-83-701)]

Energy Conservation Program for
Consumer Products

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy. .
ACTION: Availability of letters.

SUMMARY: The Department of Energy
today gives notice that copies of three
letters related to the *‘Background”
statement in a pending notice of
proposed rulemaking, 58 FR 67710
{December 22, 1993), have been placed
in the Freedom of Information Reading
Room for public inspection. That
document contains proposed
amendments to the existing test
procedure applicable to clothes washers
under 10 CFR part 430, subpart B,
appendix J. Two of the letters involve an
exchange of correspondence between
the Department and the Whirlpool
Corporation regarding the meaning of
the existing test procedure. The third
letter conveys copies of the first two
letters to all clothes washer
manufacturers.

ADDRESSES: Copies of the three letters
may be read at the DOE Freedom of
Information Reading Room, U.S.
Department of Energy, Forrestal
Building, room 1E-190, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586-6020,
between the hours of 9 am. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:

William W. Hui, U.S. Department of
Energy, Office of Energy Efficiency
and Renewable Energy, Mail Station
EE—43, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC 20585, (202) 586—
7140.

Eugene Margolis, Esq., U.S. Department
of Energy, Office of General Counsel,
Mail Station GC-72, Forrestal
Building, 1000 Independence Avenue,
SW., Washington, D.C. 20585, (202)
586-9507.

Issued in Washington, DC, February 28,
1994.

Christine A. Ervin,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. 94-5008 Filed 3-3-94; 8:45 am]
BILLING CODE 6450-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Nonmember and Public Unit Accounts

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Proposed amendments.

SUMMARY: Currently federally insured
credit unions that wish to maintain
public unit and nonmember accounts in
excess of 20 percent of their total shares
must have a waiver request approved by
the Regional Director. The waiver
request must include a plan setting forth
the intended sources and uses of the
funds. The proposed amendments
would change the amount of
nonmember and public unit accounts
that a credit union may maintain,
without a waiver, to 20 percent of total
shares or $1.5 million, whichever is
greater. Credit unions accepting
nonmember accounts in excess of 20
percent of total shares but not greater
than $1.5 million would, as under the
current rule, be required to develop a
written plan and send it to the Regional
Director. Prior NCUA approval,
however, would no longer be required.
DATES: Comments must be postmarked
by April 4, 1994,

ADDRESSES: Send comments to Becky
Baker, Secretary of the Board, 1775
Duke Street, Alexandria, Virginia
22314-3428.

FOR FURTHER INFORMATION CONTACT:
Michael J. McKenna, Staff Attorney,
Office of General Counsel, at the above
address, or telephone: (703) 518-6540.

SUPPLEMENTARY INFORMATION:
A. Background

The NCUA Board, as part of its
ongoing program of regulatory review,
proposes to revise the regulation under
which federally insured credit unions
maintain nonmember and public unit
accounts. Federal credit unions (FCUs)
are authorized by section 107(6) of the
Federal Credit Union Act (12 U.S.C.
1757(6)) to receive nonmember shares
from other credit unions, from certain
governmental entities (“'public units"”) -
and, if the credit union has a *“low-
income™ designation from NCUA, from

other outside sources. These
nonmember shares, and equivalent
accounts authorized for federally
insured state credit unions under the
state law are defined by section 101(5)
of the Act (12 U.S.C. 1752(5)) as
“accounts’ and “member accounts” for
purposes of the various provisions of
the FCU Act, including those
establishing insurance coverage by the
National Credit Union Share Insurance
Fund (NCUSIF).

NCUA's current regulation on
nonmember accounts requires any
federally-insured credit union that
wishes to accept nonmember accounts
in excess of 20 percent of total shares to
submit to NCUA a plan setting forth the
intended use of the funds and obtain
NCUA approval. This rule was imposed
in December 1988 (53 FR 50918, 12/19/
88) in response to mismanagement and
misuse of nonmember accounts by some
credit unions. Pursuant to § 741.6 of
NCUA'’s Regulations, federally-insured
state chartered credit unions must
adhere to NCUA's requirements
regarding nonmember accounts.

B. Discussion

In most credit unions, the only forms
of nonmember accounts are public unit
and credit union accounts. However, as
described above, credit unions with a
low-income designation from NCUA are
authorized to accept nonmember
accounts from any source.

When the current nonmember
account rule was instituted, NCUA's
concern with these accounts stemmed
from abuses involving large sums of
money, often in excess of the $100,000
limit. In order to attract and retain these
accounts, some credit unions paid
higher than market dividend rates. Large
influxes of funds into credit unions
caused asset/liability management
problems that were often not within
management's expertise to control. In
some cases, the total amount of such
account was far in excess of the amount
necessary to meet the legitimate needs
of the members and was used to fund
high risk loans and questionable
investments,

The imposition of the 20 percent
limitation has virtually eliminated
problems involving nonmember funds.
As discussed more fully below,
however, the process of requesting
waivers, which has fallen almost
entirely on low-income credit unions,
has proven burdensome for some credit
unions. The purpose of this proposal is
to reduce that burden without
significantly increasingly“the risk to the
credit union system and the NCUSIF.

As of June 1993, only 57 low-income
credit unions out of 146 maintained
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nonmember accounts. The total dollar
amount of these accounts was
approximately nineteen million, with
the average dollar amount per low-
income credit union approximately
$339,000. Surveys indicate that low-
income credit unions maintaininf
nonmember accounts are currently
paying below market rates on the vast
majority of these funds. It appears that
most low-income credit unions, as most
other credit unions, use nonmember
accounts prudently and do not maintain
excessive amounts of these funds.

NCUA recognizes that nonmember
accounts can be crucial to a low-income
credit union in meeting the fundamental
purpose of a credit union: Promoting
thrift and creating a source of credit for
its members. Nonmember funds can be
invested to provide earnings that are
paid out to members in the form of
dividends, and they can provide a
source of much needed loan funds.
Moreover, nonmember accounts can
generate income that can be a source of
badly needed capital.

Over the period from the adoption of
the regulation in 1988 through June
1993, 50 of 59 waiver requests (85%)
have been approved. This suggests that
most waiver requests have been justified
and acceptable to the regional director.
Although a high percentage of the
waivers have been approved, the
procedure has proven burdensome for
some credit unions. Given the small
asset size of most credit unions, the 20
percent limit frequently requires
waivers for small amounts of funds that
pose very little risk to the credit union
and the NCUSIF. Both credit unions and
NCUA may be expending much more
time and paperwork on waiver requests
than safety and soundness requires.

Although the NCUA Board remains
concerned with the potential misuse of
nonmember accounts, the Board
believes that a modification of the 20
percent limit may be justified. The
Board is proposing the following
changes to the rule.

It is proposed that a credit union be
able to maintain permissible
nonmember accounts up to 20 percent
of total shares or $1.5 million,
whichever is greater, before a waiver by
the regional director is required. This
change recognizes the benefit of a
limitation on nonmember accounts but
also allows a credit union to maintain
a reasonable amount of nonmember
accounts, up to $1.5 million, without
requesting one or more waivers from the
regional director.

As under the current rule, all credit
unions accepting nonmember accounts
in excess of 20 percent of total shares
would be required to have a plan for the

use of such deposits. Further, the plan
would be submitted to the Regional
Director for information. Prior NCUA
approval would be required, however,
only for amounts in excess of both 20%
and $1.5 million.

The plan would describe how
nonmember accounts will be used to
serve the credit union's membership,
i.e., by providing loanable funds to its
members or through increased earnings.
This requirement should ensure that
federally-inspred credit unions have a
reasonable plan in place for the use of
the funds. As under the current rule, the
plan would provide for matching
maturities of nonmember accounts with
corresponding assets, or a justification
for any mismatch; and provide for an
adequate income spread between public
unit and nonmember shares and
corresponding assets. The credit union
would submit the plan to the regional
director, prior to receiving nonmember
accounts in excess of 20 percent, for
NCUA's information and monitoring.
NCUA approval would not be required
before the credit union accepts
additional nonmember accounts, unless
the aggregate amount exceeded both
20% of shares and $1.5 million.

The proposed amendments, if
adopted, would allow small credit
unions to receive significant amounts of
nonmember shares, in relation to their
total shares, without the prior NCUA
approval that has been required since
1988. The Board is committed to
working with these credit unions to
ensure that nonmember funds are used
in a safe and sound manner to benefit
their membership. In this connection,
the Board requests comment on whether
periodic reporting on the sources and
uses of nonmember shares, in excess of
20 percent of total shares, should be
established. The Board may consider a
monthly or quarterly reporting
requirement or alternatively, revisions
to the NCUA Call Report (NCUA Form
5300), to gather additional information
on sources and uses of nonmember
funds.

C. Request for Comments

The Board also requests comment on
a related issue; the length of an
approved waiver, in those cases where
a waiver request and approval are still
required. The regulation currently states
in § 701.32(b)(2) that the waiver request
will normally be for a two-year period.
Although the Board believes this
language provides the regional director
with sufficient discretion to approve
waivers for a shorter or longer period,
the Board is requesting comment on
whether a nondiscretionary time period
for the waiver should be stated, possibly

three years, or whether the waiver
should be open-ended and only
terminated upon action by the regional
director or the credit union.

Paperwork Reduction Act

The proposed amendments do not
change paperwork requirements.
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires the NCUA to prepare an

- analysis to describe any significant

economic impact a proposed regulation
may have on a substantial number of
small credit unions (primarily those
under $1 million in assets), The revised
rule is generally less restrictive than the
current regulation. Overall, the NCUA
Board expects the change to benefit
credit unions by permitting them to
maintain a larger amount of nonmember
accounts before requesting a waiver
from the Regional Director. Accordingly,
the Board determines and certifies that
this final rule does not have a
significant economic impact on a
substantial number of small credit
unions and that a Regulatory Flexibility
Analysis is not required.

Executive Order 12612

Executive Order 12612 requires
NCUA to consider the effect of its
actions on state interests. The
amendment applies to federally-insured
state-chartered credit unions that accept
public unit and nonmember accounts.
The proposed rule would make it
possible for a federally-insured credit
union to accept a larger amount of
nonmember deposits without requesting
an exemption.

List of Subjects in 12 CFR Part 701

Credit unions, Nonmember accounts,
Public units.

By the National Credit Union
Administration Board on February 28, 1994.
Becky Baker,

Secretary of the Board.

Accordingly, NCUA proposes to

amend 12 CFR part 701 as follows:

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787 and 1789. Section 701.6 is also
authorized by 31 U.S.C. 3717. Section 701.31
is also authorized by 15 U.S.C. 1601 et seq.,
42 U.S.C. 1861 and 42 U.S.C. 3601-3610.

2. It is proposed that § 701.32(b) be
amended by redesignating paragraphs
(b)(2) through (b)(4) as paragraphs (b)(4)
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through (b)(6) respectively, revising
paragraph (b)(1) and the newly
designated (b)(6), and adding new
paragraphs (b)(2) and (b)(3) to read as
follows:

§701.32 Payments on shares by public
units and nonmembers, and low-income

designation.
* * * - *

(b) Limitations. (1) Unless a greater
amount has been approved by the
Regional Director, the maximum
amount of all public unit and
nonmember accounts shall not, at any
given time, exceed 20% of the total
shares of the federal credit union or $1.5
million, whichever is greater.

(2) Before accepting any public unit or
nonmember shares in excess of 20% of
total shares, the board of directors must
adopt a specific plan concerning the
intended use of these shares. The
written plan must include: (i) A
statement of the credit union's need,
sources and intended uses of public unit
and nonmember shares;

(ii) Provision for matching maturities
of public unit and nonmember shares
with corresponding assets, or
justification for any mismatch; and

(iii) Provision for adequate income
spread between public unit and
nonmember shares and corresponding
assets.

*(3) A federal credit union seeking an
exemption from the limits of paragraph
(b)(1) of this section must submit to the
Regional Director a written request
including; (i) The new maximum level
of public unit and nonmember shares
requested, either as a dollar amount or
a percentage of total shares;

(ii) The plan adopted by the credit
union’s board of directors concerning
the use of public unit and nonmember
shares;

(iii) A copy of the credit union’s latest
financial statement; and

(iv) A copy of the credit union’s loan
and investment policies.

» - * * *

(6) Upon expiration of an exemption,
nonmember shares currently in the
credit union in excess of the limits
established pursuant to paragraph (b)(1)
of this section will continue to be
insured by the National Credit Union
Insurance Fund within applicable
limits. No new shares in excess of the
iimits established pursuant to paragraph
(b)(1) of this section shall be accepted.
Existing share certificates in excess of
the limits established pursuant to
paragraph (b)(1) of this section may
remain in the credit union only until
maturity.

[FR Doc. 94-4977 Filed 3-3-94; 8:45 am]
BILLING CODE 7535-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 94-NM-07-AD]

Airworthiness Directives; Boeing
Model 747-400 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
Boeing Model 747—400 series airplanes.
This proposal would require various
inspections and functional tests of the
thrust reverser control and indication
system, and correction of any
discrepancy found. This proposal is
prompted I:g an investigation to
determine the controllability of Model
747 series airplanes following an in-
flight thrust reverser deployment, which
has revealed that, in the event of thrust
reverser deployment during high-speed
climb or during cruise, these airplanes
could experience control problems. The
actions specified by the proposed AD
are intended to ensure the integrity of
the fail safe features of the thrust
reverser system by preventing possible
failure modes in the thrust reverser
control system that can result in
inadvertent deployment of a thrust
reverser during flight.

DATES: Comments must be received by
April 29, 1994.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94-NM-
07-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Jon
Regimbal, Aerospace Engineer,
Propulsion Branch, ANM-1408, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-40586; telephone (206) 227-2687;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
bé submitted in triplicate to the address
specified above. Aﬁ communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 94-NM-07-AD."” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention; Rules Docket No.
94-NM-07-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.
Discussion

In May 1991, a Boeing Model 767
series airplane was involved in an
accident in which a thrust reverser
deployed inadvertently during flight.
While the investigation of the accident
has not revealed the cause of that
deployment, it has identified a number
of possible failure modes in the thrust
reverser control system. Inadvertent
deployment of a thrust reverser during
flight could result in reduced
controllability of the airplane.

The FAA and the aviation industry
are conducting an in-depth investigation
of the thrust reverser systems installed
on various types of large transport
airplanes. In particular, this
investigation has focused on airplane
controllability in the event of an in-
flight deployment of a thrust reverser,
and thrust reverser reliability in general.
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Based on the data gathered from this
ongoing investigation, the FAA has
issued several airworthiness directives
(AD) to require periodic inspections and
tests of the thrust reverser systems on
certain Boeing Model 757 and 767 series
airplanes [for example, reference AD
91-20-09, Amendment 39-8043 (56 FR
46725, September 16, 1991) for certain
Model 757 series airplanes; and AD 92—
24-03, Amendment 39-8408 (57 FR
53258, November 9, 1992) for certain
Model 767 series airplanes]. In addition,
the FAA has issued or several
AD'’s to require an additional locking
device on thrust reversers that are
installed on Model 737-300/-400/-500,
757, and 767 series airplanes. This
action was taken to enhance the level of
reliability on airplane models that were
determined to have unacceptable flight
characteristics following an in-flight
deployment of a thrust reverser.

ntil now, the investigation of thrust
reverser system reliability on Boeing
Model 747 series airplanes has not been
given as high a priority as the other
Boeing models because Model 747
series airplanes have never experienced
control problems as a result of an in-
flight thrust reverser deployment. In
fact, previously there had been at least
29 incidents in which the thrust
reverser installed on Model 747 series
airplanes powered by Pratt & Whitney
JT9D series engines deployed during
flight and the airplane was still
controllable. Based on this long safety
record and the available evidence up to
this time, it has been accepted generally
that all Model 747 series airplanes
would be shown to be controllable
throughout the flight envelope following
an in-flight thrust reverser deployment.

Recently, however, Boeing
responded to an FAA request for further
investigation to determine the
controllability of Model 747 series
airplanes following an in-flight thrust
reverser deplo t. The investigation
results thus far indicate that Model 747-
400 series airplanes could experience
certain control problems in the event of
a thrust reverser deployment occurring
during high speed climb or during
cruise.

In light of this new information, the
FAA has determined that certain
inspections and functional tests of the
thrust reverser control and indication
system on Model 747—400 series
airplanes, similar to those required
previously for Model 757 and 767 series
airplanes, are necessary as
precautionary actions to provide an
acceptable level of safety for Model
747-400 series airplanes.
Accomplishment of these inspections
and functional tests is intended to

reduce the exposure of the airplane to
potential undetected single failures in
the thrust reverser control system. The
presence of an undetected failure in the
thrust reverser control system, in some
cases, can increase the likelihood of an
uncommanded thrust reverser
deployment in the event of an
additional thrust reverser control system
failure.

The assessment of the thrust reverser
system reliability of Model 747-100,
-200, -300, SP, and SR series airplanes
is continuing. The FAA may consider
rulemaking action for those airplanes
based upon the results of that
assessment.

The FAA has reviewed and approved
Boeing Service Bulletins 747-78-2112,
dated November 11, 1993 (for Model
747-400 series airplanes powered by
Pratt & Whitney PW4000 series
engines); 747-78-2113, dated November
11, 1993 (for Model 747-400 series
airplanes powered by General Electric
CF6-80C2 series engines); and 747-78—
2115, dated October 28, 1993 (for Model
747-400 series airplanes powered by
Rolls-Royce RB211-524G/H series
engines). These service bulletins
describe procedures for various
inspections and functional tests of the
thrust reverser control and indication
system, and correction of any
discrepancy found.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require various inspections and
functional tests of the thrust reverser
control and indication system, and
correction of any discrepancy found.
The actions would be required to be
accomplished in accordance with the
service bulletins described previously.

This proposed AD also would require
that operators submit a report of initial
inspection and test results to the FAA.

This is considered to be interim
action until final action is identified for
these airplanes, at which time the FAA
may consider further rulemaking.

There are approximately 286 Model
747-400 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 39 Model 747—400 series
airplanes powered by Pratt & Whitney
PW4000 series engines of U.S. registry
would be affected by this proposed AD,
that it would take approximately 48
work hours per airplane to accomplish
the propesed actions, and that the
average labor rate is $55 per work hour.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators of Model 747—400 series
airplanes powered by Pratt & Whitney

PW4000 series engines is estimated to
be $102,960, or $2,640 per airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Currently, there are no Model 747-
400 series airplanes powered by General
Electric CF6-80C2 series engines on the
U.S. Register. However, should one of
these airplanes be imported and placed
on the U.S. Register in the future, it
would require approximately 60 work
hours to accomplish the proposed
actions, at an average labor charge of
$55 per work hour. Based on these
figures, the total cost impact of this AD
would be $3,300 per airplane.

Additionally, there are no Model 747-
400 series airplanes powered by Rolls-
Royce RB211-524G/H series engines on
the U.S. Register at this time. However,
should one of these airplanes be
imported and placed on the U.S.
Register in the future, it would require
approximately 30 hours to accomplish
the proposed actions, at an average labor
charge of $55 per work hour. Based on
these figures, the total cost impact of
this AD would be $1,650 per airplane.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship

‘between the national government and

the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
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The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend 14
CFR part 39 of the Federal Aviation
Regufau'ons as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 94-NM-07-AD.

Applicability: All Model 747—400 series
airplanes, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To ensure the integrity of the fail safe
features of the thrust reverser system,
accomplish the following: )

(a) For Model 747-400 series airplanes
powered by Pratt & Whitney PW4000 series
engines: Accomplish paragraphs (a)(1) and
(a)(2) of this AD in accordance with Boeing
Service Bulletin 747-78-2112, dated
November 11, 1993.

(1) Within 90 days after the effective date
of this AD, perform an inspection to detect
damage to the bullnose seal on the translating
sleeve of the thrust reverser in accordance
with paragraph C. of the Accomplishment
Instructions of the service bulletin; and
perform a test of the lock mechanism of the
center locking actuator in accordance with
paragraph E. of the Accomplishment
Instructions of the service bulletin. Repeat
this inspection and test thereafter at intervals
not to exceed 1,000 hours time-in-service.

(2) Within 6 months after the effective date
of this AD, perform inspections and
functional tests of the thrust reverser control
and indication systems in accordance with
paragraphs A., B., D., and F. through M. of
the Accomplishment Instructions of the
Service Bulletin. Repeat these inspections
and functional tests thereafter at intervals not
to exceed 15 months,

(b) For Model 747-400 series airplanes
powered by General Electric CF6—80C2 series
engines: Accomplish paragraphs (b)(1) and
(b)(2) of this AD in accordance with Boeing
Service Bulletin 747-78-2113, dated
November 11, 1993.

(1) Within 90 days after the effective date
of this AD, perform an inspection to detect
damage to the bullnose seal on the translating
sleeve of the thrust reverser in accordance
with paragraph B. of the Accomplishment
Instructions of the service bulletin; and
perform a continuity test of the position
switch module of the center drive unit (CDU)
and a cone brake test of the CDU in
accordance with paragraph C. of the
Accomplishment Instructions of the service
bulletin. Repeat the inspection and tests

thereafter at intervals not to exceed 1,000
hours time-in-service.

(2) Within 6 months after the effective date
of this AD, perform inspections and
functional tests of the thrust reverser control
and indication systems in accordance with
paragraphs A., D., F., G., H., and J. through
M. of the Accomplishment Instructions of the
Service Bulletin. Repeat these inspections
and functional tests thereafter at intervals not
to exceed 15 months.

(c) For Model 747-400 series airplanes
powered by Rolls-Royce RB211-524G/H
series engines: Within 6 months after the
effective date of this AD, and thereafter at
intervals not to exceed 15 months, perform
inspections and functional tests of the thrust
reverser control and indication systems in
accordance with paragraphs D. through K. of
the Accomplishment Instructions of Boeing
Service Bulletin 747-78-2115, dated October
28, 1993.

(d) If any of the inspections and/or
functional tests required by this AD cannot
be successfully performed, or if any
discrepancy is found during those
inspections and/or functional tests, prior to
further flight, correct the discrepancy found,
in accordance with Boeing Service Bulletin
747-78-2112, dated November 11, 1993 (for
Model 747400 series airplanes powered by
Pratt & Whitney PW4000 series engines);
747-78-2113, dated November 11, 1993 (for
Model 747400 series airplanes powered by
General Electric CF6—-80C2 series engines); or
747-78-2115, dated October 28, 1993 (for
Model 747400 series airplanes powered by
Rolls-Royce RB211-524G/H series engines);
as applicable. ’

(e) Within 10 days after performing each
initial inspection and test required by this
AD, submit a report of the inspection and/or
test results, both positive and negative, to the
FAA, Seattle Aircraft Certification Office
(ACO), ANM-100S, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056; fax (206)
227-1181. Information collection
requirements contained in this regulation
have been approved by the Office of
Management and Budget (OMB) under the
provisions of the Paperwork Reduction Act of
1980 (44 U.S.C. 3501 et seq.) and have been
assigned OMB Control Number 2120-0056.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO, FAA, Transport Airplane Directorate.
Operators shall submit-their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(g) Special flight permits may be issued in
accordance with Federal Aviation :
Regulations (FAR) 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on February
28, 1994.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 94-4953 Filed 3-3-94; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 93-NM-212-AD]

Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a néw airworthiness
directive (AD) that is applicable to
certain Boeing Model 747 series
airplanes. This proposal would require
inspection to detect cracking of certain
fuselage longitudinal lap joints, repair of
any cracking found, and replacement of
the countersunk fasteners in those laps
joints with protruding head fasteners.
This proposal is prompted by a
structural reassessment of Model 747
series airplanes. The actions specified
by the proposed AD are intended to
revent skin cracking in the
ongitudinal lap joints of certain
stringers, which can lead to rapid
decompression of the airplane.

DATES: Comments must be received by
April 29, 1994.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 93-NM-
212-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-—4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Steven C. Fox, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (206) 227-2777:
fax (206) 227-1181
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SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
pruposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, beth before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 93-NM-212-AD."” The
posteard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any gerson may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
93-NM~-212-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

Recently, the Boeing Commercial
Airplane Group, manufacturer of Model
747 series airplanes, conducted a
structural reassessment of these
airplanes. The FAA has reviewed the
results of this reassessment and has
determined that the longitudinal lap
joints of Stringer (S—)12 are critical to
the structural integrity of these
airplanes.

The upper skin in the S-12
longitudinal lap joints are made of
waffle doublers that are hot bonded to
skin panels. The S-12 longitudinal lap
joints have three rows of countersunk
fasteners. The depth of the countersink
exceeds the thickness of the skin panel.
If the waffle doubler disbonds from the
skin panel, the resultant sharp edges at
the longitudinal lap joint fasteners can

mtlxse fatigue cracking at the fastener
holes.

Skin cracking in the longitudinal lap
joints of S-12L and S-12R, if not
detected and corrected, could result in
rapid decompression of the airplane.

he FAA has reviewed and approved
Boeing Service Bulletin 747-53-23686,
dated August 6, 1992, that describes
procedures for repetitive high frequency
eddy eurrent (HFEC) in ions to
detect cracking of the skin around the
fasteners in the upper row of the
longitudinal lap joints of S-12L and S—
12R from station 520 to station 741.1,
and replacement of the countersunk
fasteners in these longitudinal lap joints
with protruding head fasteners.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require repetitive external HFEC
inspections to detect cracking of the
skin around the fasteners in the upper
row of the longitudinal lap joints of S—
12L and S-12R from station 520 to
station 741.1, and replacement of the
countersunk fasteners in these
longitudinal lap joints with protruding
head fasteners. The actions would be
required to be accomplished in
accordance with the service bulletin
described previously. This proposal also
would require repair of all cracking in
accordance with procedures specified in
the 747 Structural Repair Manual.

This proposal is applicable only to
airplanes having line numbers 201
through 230. Since the tolerance
specifications for the bonding process
for airplanes manufactered after line
number 230 were more stringent, those
airplanes are not subject to the unsafe
condition addressed by this proposed
AD.

There are approximately 30 Model
747 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 12 airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 17 work hours per*
airplane to accomplish the proposed
inspections, and that the average labor
rate is $55 per work hour. Based on
these figures, the total cost impact of the
proposed inspections on U.S. operators
is estimated to be $11,220, or $935 per
airplane.

e FAA estimates that it would take
approximately 302 work hours per
airplane to accomplish the proposed
requirement to replace fasteners, and
that the average labor rate is $55 per
work hour. Required parts would be
nominal in cost. Based on these figures,
the total cost impact of the p
requirement to replace fasteners on U.S.

operators is estimated to be $199,320, or
$16,610 per airplane.

Based on the figures, above, the total
cost impact of the proposed actions
(cost of inspections added to the cost of
replacement of fasteners) on U.S.
operators is estimated to be $210,540, or
$17,545 per airplane.

The FAA recognizes that the proposed
replacement of fasteners would require
a large number of work hours to
accomplish. However, the 4-year
compliance time specified in paragraph
(b} of this proposed AD should allow
ample time for the replacement of the
fasteners to be accomplished
coincidentally with scheduled major
airplane inspection and maintenance
activities, thereby minimizing the costs
associated with special airplane
scheduling.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accompli any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The regulations praposed herein
would not have su tial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, 1
certify that this proposed regulation (1)
is not a “significant regulatory action™
under Executive Order 12866; (2] is not
a “significant rule™ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment
Accordingly, pursuant to the
authority delegated to me by the

Administrator, the Federal Aviation
Administration proposes to amend 14
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CFR part 39 of the Federal Aviation
Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 93-NM-212-AD.

Applicability: Model 747 series airplanes,
having line numbers 201 through 230
inclusive; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent rapid decompression of the
airplane, accomplish the following:

?;) Prior to the accumulation of 15,000 total
flight cycles or within 1,000 flight cycles
after the effective date of this AD, whichever
oceurs later, perform an external high
frequency eddy current (HFEC) inspection to
detect cracking of the skin at the upper row
of countersunk fasteners in the longitudinal
lap joints of Stringer (S-)12L and S-12R from
station 520 to station 741.1, in accordance
with Boeing Service Bulletin 747-53~2366,
dated August 6, 1992.

(1) If no cracking is found, repeat the
inspection thereafter at intervals not to
exceed 4,000 flight cycles until the
replacement of fasteners required by
paragraph (b) of this AD is accomplished.

(2) If any cracking is found, prior to further
flight, repair in accordance with the 747
Structural Repair Manual. After repair, repeat
the inspection at intervals not to exceed
4,000 flight cycles until the replacement of
fasteners required by paragraph (b) of this AD
is accomplished. y

(b) Prior to the accumulation of 20,000
total flight cycles or within 4 years after the
effective date of this AD, whichever occurs
later, replace the countersunk fasteners in the
upper row of the longitudinal lap joints of S-
12L and S-12R from station 520 to station
741.1 with protruding head fasteners in
accordanee with Boeing Service Bulletin
747-53-2366, dated August 6, 1992,
Replacement of these fasteners constitutes
terminating action for the repetitive
inspections required by paragraph (a) of this
AD.

(c) Prior to the accumulation of 10,000 total
flight cycles after replacement of the
countersunk fasteners required by paragraph
(b) of this AD, perform an external HFEC
inspection to detect cracking of the skin at
the upper row of protruding head fasteners
in the longitudinal lap joints of S-12L and
S-12R from station 520 to station 741.1 in
accordance with Boeing Service Bulletin
747-53-2366, dated August 6, 1992.

(1) If no cracking is found, repeat the
inspection thereafter at intervals not to
exceed 3,000 flight cycles.

(2) If any cracking is found, prior to further
flight, repair in accordance with the 747

Structural Repair Manual. After repair, repeat
the inspection at intervals not to exceed
3,000 flight cycles.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(e) Special flight permits may be issued in
accordance with Federal Aviation
Regulations (FAR) 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.”

Issued in Renton, Washington, on February
28, 1994.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 944954 Filed 3-3-94; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 93-NM-213-AD]

Airworthiness Directives; Canadair
Model CL-600-2B19 (Regional Jet)
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Canadair Model CL-600-2B19
(Regional Jet) series airplanes. This
proposal would require modification of
the stall protection system (SPS) input
wiring, a revision to the FAA-approved
Airplane Flight Manual (AFM) to
srecify that a pre-flight check of the
slip/skid indications must be conducted
prior to engine start; and modification of
the attitude and heading reference
system (AHRS). This proposal is
prompted by a report that the AHRS
could send conflicting input to the stall
protection computer (SPC) on the
airplane. The actions specified by the
proposed AD are intended to prevent
the loss of stall warning protection on
the airplanes. '

DATES: Comments must be received by
April 29, 1994.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport

Airplane Directorate, ANM-103,
Attention: Rules Docket No. 93-NM-
213-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Commeénts may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. :

The service information referenced in
the proposed rule may be obtained from
Bombardier, Inc., Canadair, Aerospace
Group, P.O. Box 6087, Station A,
Montreal, Quebec H3C 3G9, Canada.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
Engine and Propeller Directorate, New
York Aircraft Certification Office, 181
South Franklin Avenue, Valley Stream,
New York.

FOR FURTHER INFORMATION CONTACT:
Peter Cuneo, Electrical Engineer,
Systems and Equipment Branch, ANE-
173, FAA, Engine and Propeller
Directorate, New York Aircraft
Certification Office, 181 South Franklin
Avenue, room 202, Valley Stream, New
York 11581; telephone (516) 791-6427;
fax (516) 791-9024.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: *Comments to
Docket Number 93-NM-213-AD."” The
postcard will be date stamped and
returned to the commenter.
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Availability of NPRMs

Any gerson may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
93-NM-213-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.
Discussion

Transport Canada Aviation, which is
the airworthiness authority for Canada,
recently notified the FAA that an unsafe
condition may exist on certain Canadair
Model CL-600-2B19 series airplanes.
Transport Canada advises that the
attitude and heading reference system
(AHRS) could send conflicting input to
the stall protection computer (SPC) on
these airplanes. When the AHRS sends
input to the SPC, the left- and right-
hand channels on the SPC receive and
compare that input. The SPC has a built-
in feature that compares lateral
acceleration from these channels. When
the SPC recognizes unequal lateral
acceleration sigmls of 0.03g or higher,
it will inhibit the stall horn, light, and
stick push command, and an “SPS
FAILURE" caution message will display
on the primary flight display. Due to a
build-up effect of AHRS tolerances,
these unequal signals may be detected
within the SPC at a roll rate within the
normal flight envelope. This condition,
if not corrected, could result in the loss
of stall warning protection on the
airplane.

Bombardier, Inc., has issued Regional
Jet Canadair Alert Service Bulletin S.B.
A601R-34-028, Revision ‘A,” dated
October 22, 1993, that describes
procedures for modification of the stall
protection system (SPS) input wiring.
The modification involves removing the
right channel input wires from the
connection to the SPC, capping and
stowing the removed wires, installing
splices from the left-hand channel input
to the right-hand channel connection of
the SPC, and installing a ground jumper
wire. Accomplishment of these wiring
changes will prevent a build-up effect of
AHRS tolerances and unequal signals
between the left- and right-hand SPC
channels. Transport Canada Aviation
classified this service bulletin as
mandatory and issued Canadian
Airworthiness Directive CF-93-27,
dated October 26, 1993, in order to
assure the continued airworthiness of
these airplanes in Canada.

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of Section 21.29 of the
Federal Aviation Regulations and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral

airworthiness agreement, Transport
Canada Aviation has kept the FAA
informed of the situation described
above. The FAA has examined the
findings of Transport Canada Aviation,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
modification of the SPS input wiring.
The modification would be required to
be accomplished in accordance with the
alert service bulletin described
previously.

This proposed AD would also require
revising the Normal Procedures section
of the FAA-approved Airplane Flight
Manual (AFM) to specify that a pre-
flight check of the slip/skid indications
must be conducted prior to engine start.
Finally, this proposed AD would require
modification of the AHRS to restore the
dual AHRS inputs to the SPC. This
modification would be required to be
accomplished in accordance with a
method approved by the FAA.

It shouP be noted that Canadian AD
CF-93-27 requires that the flight crew
be advised of the possibility of an
inadvertent inhibition of the stall horn,
light, and stick push command at a roll
rate within the normal flight envelope,
and that an “SPS FAILURE" caution
message will be displayed on the
primary flight display. The Canadian
AD m(‘uims that when such a message
is displayed, appropriate abnormal
procedures in the AFM should be
followed. However, the FAA's position
in this regard is that it is not necessary
to include a requirement in this
proposed AD to direct the flight crew to
follow existing AFM procedures.

The FAA estimates that 9 airplanes of

- U.S. registry would be affected by this

proposed AD, that it would take
approximately 2 work hours per
airplane to accomplish the proposed
actions, and that tge average laﬁor rate
is $55 per work hour. The cost for
required parts would be minimal. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $990, or $110 per
airplane. This total cost figure assumes
that no operator has yet accomplished
the proposed requirements of this AD
action.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of

power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

or the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action™
under Executive Order 12866; (2) is not
a *‘significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES,

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend 14
CFR part 39 of the Federal Aviation
Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Canadair Limited: Docket 93-NM-213-AD.

Afplicability: Model CL-600-2B19 series
airplanes, serial numbers 7003 through 7026
inclusive, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the loss of stall warning
?orolection on the airplane, accomplish the

llowing:

(a) Within 30 days after the effective date
of this AD, modify the stall protection system
(SPS) input wiring, in accordance with
Canadair Regional Jet Alert Service Bulletin
A601R-34-028, Revision ‘A, dated October
22, 1993.

(b) Prior to further flight after
accomplishment of the modification required
by paragraph (a) of this AD, revise the
Normal Procedures section of the FAA-
approved Airplane Flight Manual (AFM) by
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inserting the following into the AFM as
facing page 04-20-13 <FAA> to advise the
flight crew that a pre-flight check of the slip/
skid indieations must be accomplished as a
“Before Start” item. This may be
accomplished by inserting a copy of this AD
into the AFM.
“Change step (4) within paragraph E,
Before Start, to read as follows:
(4) EFIS—Checked and Set
Check that no annunciations are displayed
on EFIS
EFIS slip/skid indications—Normal
Indications of a one-half (1/2) symbol
width lateral deviation should be interpreted
as en AHRS failure,

Note

One-half (1/2) symbol width displacement
corresponds to approximately one-half
displacement on a conventional
inclinometer.

EFIS—Set for Departure”

Note 1: Insertion of Canadair Regional jet
Airplane Flight Manual CSP A-012,
Temporary Revision R]/286, dated October 21,
1993, in the Normal Procedures section of the
AFM is an acceptable method of compliance
with the requirements of paragraph (b) of this
AD.

(e) Within 6 months after the effective date
of this AD, modify the attitude and heading
reference system (AHRS) to restore the dual
AHRS inputs to the stall protection computer
(SPC), in accordance with a method
approved by the Manager, New York Aircraft
Certification Office (ACO), FAA, Engine and
Propeller Directorate.

(d) An alternative method of compliance or
adjustment of the compliance time that

' provides an acceptable level of safety may be
used if approved by the Manager, New York
ACO, FAA, Engine and Propeller Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO. |

Note: Information concerning the existence
of approved ziternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(e) Special flight permits may be issued in
accordance with Federal Aviation
Regulations (FAR) 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be

. accomplished.

Issued in Renton, Washington, on February

28, 1994.

Darrell M. Pederson,

Acting Manager, Transport Airplane

Directorate, Aircraft Certification Service.

[FR Doc. 944955 Filed 3-3-94; 8:45 am]

BILLING CODE 4940-13-4

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 146
RIN 1515-AB20

Petroleum Refineries in Foreign Trade
Subzones

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Proposed rule.

SUMMARY: This document invites public
comment on a propesed revision of the
notice of prop. ru i
published in the Federal Register on
August 10, 1992 (57 FR 35530), which
would add special procedures and
requirements to the Customs
Regulations governing the operations of
crude refineries approved as
foreign trade subzones. The proposed
rule is necessary to implement a section
of the Technical and Miscellaneous
Revenue Act of 1988 which amended
the Foreign Trade Zone Act to make
specific provision for petroleum refinery
subzones. Customs has significantly
revised the initial notice of proposed
rulemaking as a result of the extensive
and varied input received from the oil
refinery and foreign trade zone
communities, as well as from other
interested parties, in response to the
initial notice.
DATES: Comments must be received on
or before May 3, 1994.
ADDRESSES: Comments (preferably in
triplicate) must be submitted to U.S.
Customs Service, ATTN: Regulations
Branch, Franklin Court, 1301
Constitution Avenue, NW., Washington,
DC 20229, and may be inspected at the
Regulations Branch, 1099 14th Street,
NW., suite 4000, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
aspects: Cari Berdut, Entry
Rulings Branch, (202-482-7040).
Operational aspects: Louis Hryniw,
Office of Regulatory Audit, (202-927-
1100).

SUPPLEMENTARY INFORMATION:
Background

On August 10, 1992 (57 FR 35530),
Customs published a document in the
Federal Register, proposing to amend
the Customs Regulations to add special
procedures and requirements governing
the operations of crude petroleum
refineries approved as foreign trade
subzones, in implementation of section
9002 of the Technical and
Miscellaneous Revenue Act of 1988,
which amended the Foreign Trade
Zones Act, 19 U.S.C. 81c(d), to make

specific provision for petroleum refinery
subzones.

Briefly, as stated in the August 10,
1992, notice of proposed rulemaking,
the amendment obviates the need to
determine exactly when and where in
the manufacturing process crude and
other feedstocks become other products.
In so doing, it permits refiners as well
as Customs to assess the relative value
of such multiple products at the end of
the manufacturing period from which
such products were produced, when the
actual quantities of products
resulting from the refining process can
be measured with certainty. Also, the
amendment permits the products
refined in a subzone during a
manufacturing period to be attributed to
given crude or other feedstocks
introduced into production during the
period, to the extent that such products
were producible (could have been
produced) therefrom in the quantities
removed from the subzone.

By a document published in the
Federal Register on September 14, 1992
(57 FR 41896), Customs extended the
public comment period for the proposed
rule until December 8, 1992.
Subsequently, by a document published
in the Federal Register on November 24,
1992 (57 FR 55198), Customs further
extended the public comment period
until February 8, 1993, and gave notice
of a public meeting which was held on
December 15 and 16, 1992, concerning
the proposed amendments.

As a result of the extensive and varied
input received from the oil refinery and
foreign trade zone communities, as well
as from other interested parties, in
response to the initial notice of
proposed rulemaking and the public
meeting, Customs has decided to
significantly revise its initial notice, and
is requesting additional public comment
on the revised pro rule.

The following discussion includes a
summary of the various comments
received in response to the August 10,
1992, notice of proposed rulemaking,
together with an explanation and
analysis regarding the sections proposed
to be added, eliminated or further
revised. The proposed rule as revised is
thereafter set forth.

Discussion of Comments

Comment: Most commenters favor
deletion of proposed § 146.92(a),
involving the definition of *Assay".

Response: Customs agrees. Laboratory
analyses are sufficient to verify
feedstock characteristics and provide
API gravity.

Comme'r);t: Most commenters
indicated that the cumulative en
activity report defined in propose
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§146.92 (c) is only required in the
Houston District and, therefore, favor its
deletion because the information is
already contained in the subzone
activity report.

Response: Upon further
consideration, Customs has determined
to delete proposed § 146.92 (c), (d), (h)
and (1), involving the report in question,
as well as certain related reports,
specifically, the duty and user fee
report, the inventory disposition report,
and the product shipment report, all of
which were principally addressed in
proposed § 146,96 which, as a result, is
also deleted from the proposed rule.

Comment: Commenters indicated that
the definition in proposed § 146.92(e)
concerning “feedstock” should be
expanded to include natural gas and
other hydrocarbons to comply with EPA
regulations.

Response: Customs agrees and has so
modified the wording of proposed
§146.92(e) (now redesignated as
§146.92(b)).

Comment: Many commenters noted
that proposed § 146.92(f) defining “‘final
product” should also include products
consumed in the zone.

Response: Customs agrees with this
suggestion and has so changed proposed
§146.92(f) (now redesignated as
§146.92(d)).

Comment: Most commenters
indicated that fungibility is already
defined in § 146.1(b), and that a
definition for this term is not needed in
the proposed subpart if the assay
requirement is deleted.

Response: Customs agrees. Proposed
§146.92(g) has been eliminated.

Comment: A majority of commenters
propose that the “manufacturing
period” coincide with the normal
accounting cycle.

Response: After reviewing the
comments, particularly those of the
Congressional sponsors of the
legislation, Customs is convinced that a
literal interpretation of the statutory
language would not be appropriate.
Therefore, proposed § 146.92(i) (now
redesignated as § 146.92(e)) dealing with
this matter has been reworded. The
definition allows an operator to make
the attribution of a final product either
during the period in which the final
product was produced (even if not
consumed or removed from the refinery
subzone during that same period) or the
period in which the final product was
consumed or removed from the zone
(even if the final product was made in
a prior period). The selection of the
method is at the operator’s option, but
once selected, the method must be used
consistently.

Comment: Most commenters
suggested that they should be permitted
to use standard product values, based
on published prices.

Response: Customs agrees that
standard product values, based on
published prices, may be utilized, but
that this must be done on a consistent
basis. Thus, proposed § 146.92(j) (now
redesignated as § 146.92(g)), involving
the price of products in the subzone, has
been reworded.

Comment: Most commenters
suggested rewording proposed
§ 146.92(n) which defined the “relative
value” of products produced in the
subzone.

Response: The definition of “'relative
value” proposed by the commenters has
been included in proposed § 146.92(n)
(now redesignate(f as § 146.92(i))
because it states the same information as
the proposed regulation, albeit more
succinctly.

Comment: Many commenters noted
that, generally, the “time of separation”
will coincide with the “manufacturing
period”.

Response: Customs agrees that the
“time of separation” coincides with the
“manufacturing period’’. Therefore,
proposed § 146.92(p) (now redesignated
as § 146.92(k)) defining the time of
separation has been modified
accordingly.

Comment: Most commenters favor
deletion of proposed § 146.92(q) which
defines the term “unique identifier”
(UIN) because this term is already
defined in § 146.1(b)(19).

Response: Customs agrees and,
therefore, this definition has been
deleted.

Comment: Most commenters
proposed eliminating proposed
§146.93(a)(1) regarding the use of the
UIN (unique identifier) because this
matter is already covered elsewhere in
part 146,

Response: Customs agrees that
existing § 146.22 adequately addresses
this matter, and, therefore, paragraphs
(a), (a)(1) and (a)(2) of proposed § 146.93
have been eliminated.

Comment: A number of commenters
suggested that proposed § 146.93(b)(1)
be deleted because zone admittance is
already covered in subpart C of part 146.

Response: Customs agrees. Proposed
§ 146.93(b)(1) has been deleted.

Comment: Most commenters suggest
deletion of the requirement that
domestic feedstock be assigned a UIN,
as provided in proposed § 146.93(c)(1),
because existing regulations do not
require that a Customs Form (CF) 214 be
filed on domestic feedstocks.

Response: Customs agrees that a CF
214 is not required, and, therefore,

proposed § 146.93(c)(1) has been
deleted. Nevertheless, it must be noted
that a domestic feedstock must be
assigned a UIN under existing
regulations.

Comment: A few commenters
suggested that references to T.D. 66-16
concerning the attribution of final
product to given feedstock be
eliminated from proposed § 146.93(d)(1)
because this is already discussed
elsewhere in the proposed regulations.

Response: Customs agrees and,
therefore, the proposed language has
been duly modified and the section
redesignated as proposed § 146.93(a)(1).
Also, proposed § 146.93(d)(2) (now
redesignated as § 146.93(a)(3)) dealing
with attribution using alternative
inventory control has been revised to
make reference to the use of FIFO; the
use of FIFO is illustrated in an
Appendix which has been added to the
revision of proposed subpart H. In
addition, proposed §146.93(d)(3)
dealing with “stock in process” has
been deleted, in concert with the
deletion of this term from the definition
section; in its place, a new proposed
§ 146.93(a)(2) makes reference to the use
of actual production records in
attributing product to feedstock.

Comment: Commenters suggested that
products consumed within the zone
should be included in proposed
§146.93(e).

Response: This suggestion has been
incorporated in proposed §146.93(e)
(now redesignated as § 146.93(b)).

Comment: Commenters objected to
the language of proposed § 146.94(a)
regarding the introduction of feedstock
into the refining process because they
believe it requires a direct identification
system.

Response: The commenters have
misread this section, the purpose of
which is to establish the amount and
identity of the feedstocks available for
attribution during each manufacturing
period. The proposed language has been
modified to eliminate any such
misunderstanding,

Comment: Most commenters
suggested deletion of the sentence,
“This date establishes the end of the
manufacturing period.”, in proposed
§146.94(b).

Response: Given the proposed
definition of “manufacturing period”
this suggested change has been adopted.

Comment: Commenters indicated that
the language contained in proposed
§ 146.94(c) regarding the removal of
product from a refinery subzone is
specific to a calendar week. However,
an accounting period may be greater
than a week.

-
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Response: While a manufacturing or
accounting period may be greater than
a week, there is no authority to permit
a consumption entry covering products
removed from a zone to exceed one
week. Thus, the language of § 146.94(c)
remains in substance as originally
proposed. However, Customs will
reevaluate the possibility of permitting
monthly entries, in light of the Customs
modernization portion of the recently
passed North American Free Trade
Agreement Implementation Act,
particularly § 637.

Currently, a refiner who desires to
make attributions on the basis of a
monthly manufacturing or accounting
period must attribute and make any
required relative value calculation by
attributing current removals or
consumptions to final products that
were produced in a prior manufacturing
or accounting period. A refiner who
reports removals and consumption on a
weekly basis and who elects to attribute
a final product that is removed or
consumed, in the same week that it is
produced, must make the appropriate
attribution and relative value
calculation for that week.

Comment: Commenters noted that
attribution is more appropriately dealt
with in proposed § 146.99 (now
redesignated as proposed § 146.96),
rather than in proposed § 146.95 titled
“Feedstock inventories”.

Response: Customs agrees with the
comments that attribution can be dealt
with more appropriately in proposed
§146.99 (now redesignated as § 146.986);
therefore, proposed § 146.95 concerning
feedstock inventories has been deleted.
Proposed § 146.97 titled “producibility”
is now renumbered as § 146.95.

Comment: Commenters suggested
deleting the last sentence and four
reports listed in proposed § 146.96
concerning a subzone activity report.

Response: As already stated above,
this proposed section has been deleted
in its entirety.

Comment: Commenters noted that
proposed § 146,97(a) must provide for
products consumed within the subzone.

Response: Customs agrees with the
comments that proposed § 146.97(a)
must provide for consumption within
the zone. Therefore, appropriate
language has been included in proposed
§146.97(a) (now redesignated as
§ 146.95(a)).

Comment: Comments indicated that,
as currently worded, proposed
§146.98(a) is limited to operators using
producibility.

Response: Proposed § 146.98(a) (now
redesignated as § 146.93(c)) has been
modified to avoid any
misunderstanding in this respect.

Comment: Commenters stated that
attributions are binding except for
adjustments needed upon
reconciliation,

Response: Proposed § 146.99(a) (now
redesignated as § 146.96(a)) has been
modified to address this concern.
Reconciliation is limited to changes in
amounts, and mathematical and clerical
errors, but does not include changes in
the identity of the feedstock.

Comment: Commenters noted that
other inventory control methods are
already covered in proposed
§ 146.93(d)(2), so there is no need for
proposed § 146.99(c).

Response: Customs has decided to
essentially revise former proposed
§146.99(c) and to make it the subject of
a new § 146.97 regarding the approval of
other recordkeeping systems for
subzone oil refinery operations. As
already noted above, proposed
§146.93(d)(2) (now redesignated as
§ 146.93(a)(3)) has been revised to refer
exclusively to the use of the FIFO
method of inventory accounting.

Comment: Commenters also indicated
that the proposed regulations do not
take into account the three relative
value methods listed in proposed
§ 146.98(b). Commenters also pointed
out that the proposed regulation does
not provide a mechanism to attribute
consumption within the zone.

Response: Customs agrees and has
determined to eliminate proposed
§ 146.98(b) from the revised proposed
rule; and proposed § 146.98(c) is now
redesignated as §146.93(e). In addition,
as previously emphasized, revised
§§ 146.93, 146.95 and 146.96 now
provide for consumption within the
subzone. Moreover, Customs has
decided to add an Appendix to
proposed subpart H as revised in order
to give detailed examples of attribution
as well as the relative value calculation.

Conclusion

After careful consideration of the
comments received and further review
of the matter, it has been determined to
republish the proposal with the
modifications noted and to allow
interested persons an additional
opportunity to submit comments on the
proposal. Also, Customs has determined
to add definitions in the revised
proposed rule for “feedstock factor”,
“‘petroleum refinery”, and “refinery
operating unit”, and to eliminate the
definitions for “protection of the
revenue" and “stock in process™
formerly set forth in proposed
§ 146.92(m) and (o), respectively.
Commenters on the original proposal
need not resubmit their comments. They
will be considered along with any new

comments received in response to this
notice.

Comments

In developing the final regulations,
any written comments (preferably in
triplicate) that are timely submitted to
Customs will be given consideration,
along with the comments already
submitted in response to the August 10,
1992, notice of proposed rulemaking.
Comments submitted will be available
for public inspection in accordance with
the Freedom of Information Act (5
U.S.C. 552), §1.4, Treasury Department
Regulations (31 CFR 1.4), and
§103.11(b), Customs Regulations (19
CFR 103.11(b)), during regular business
days between the hours of 9 a.m. and
4:30 p.m., at the Regulations Branch,
1099 14th Street, NW,, suite 4000,
Washington, D.C.

Regulatory Flexibility Act and
Executive Order 12866

For the reasons explained in the
peamble to the prior notice of proposed
rulemaking and to this document,
pursuant to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 661
et seq.), it is hereby certified that the
proposed amendments set forth in this
document, if adopted, will not have a
significant economic impact on a
substantial number of small entities.
Accordingly, they are not subject to the
regulatory analysis or other
requirements of 5 U.S.C. 603 and 604.
This proposed rule is not a “significant
regulatory action” under E.O. 128686.

Paperwork Reduction Act

The collection of information
contained in this notice of proposed
rulemaking is in §§ 146.93-146.97. The
respondents would be businesses. The
information is necessary in order to
effectively supervise and control the
activities of oil refineries operating in
foreign trade subzones, and to ensure
compliance with the requirements of
law as well as the protection of the
revenue.

The collection of information
contained in this notice of proposed
rulemaking has already been approved
by the Office of Management and
Budget (OMB) under 1515-0188, in
connection with the prior notice of
proposed rulemaking.

Estimated total annual reporting and/or
recordkeeping burden: 18,824 hours

Estimated average annual burden per
respondent and/or recordkeeper:

2,353 hours
Estimated number of respondents and/

or recordkeepers: 8
Estimated annual frequency of
responses: 52
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Comments on the collection of
information should be sent to the Office
of Management and Budget, Attention:
Desk officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, D.C.
20503, with copies to the U.S. Customs
Service at the address previously
specified.

Drafting Information

The principal author of this document
was Russell Berger, Regulations Branch,
U.S. Customs Service. However,
personnel from other offices
participated in its development.

List of Subjects in Part 146

Customs duties and inspection,
Exports, Foreign trade zones, Imports,
Reporting and recordkeeping
requirements.

Proposed Amendment

For the reasons set forth in the
preamble, it is proposed that part 146,
Customs Regulations (19 CFR part 146)
be amended as follows:

PART 146—FOREIGN TRADE ZONES

1. The general authority citation for
part 146 is revised to read as follows:

Authority: 19 U.S.C. 66, 81a—u, 1202
(General Note 17, Harmonized Tariff
Schedule of the United States), 1623, 1624.

L = » * *

2. It is proposed to amend part 146 by
adding a new subpart H thereto to read
as follows:

Subpart H—Petroleum Refineries In Foreign
Trade Subzones

Sec.

146.91 Applicability.

146,92 Definitions.

146.93 Inventory control and recordkeeping
system.

146.94 Records concerning establishment of
manufacturing period.

146.95 Producibility.

146.96 Methods of attribution.

146.97 Approval of other recordkeeping
systems.

Appendix to Subpart H—Examples of
Attribution and Relative Value

Subpart H—Petroleum Refineries in
Foreign Trade Subzones

§146.91 Applicability.

This subpart applies only to a
petroleum refinery (as defined herein)
engaged in refining petroleum in a
foreign trade zone or subzone. This
subpart also applies only to feedstocks
(crude petroleum and derivatives
thereof) which are introduced into
production in a refinery subzone.
Further, the provisions relating to zones

generally, which are set forth elsewhere
in this part, including documentation
and document retention requirements,
and entry procedures, such as weekly
entry, shall apply as well to a refinery
subzone, insofar as applicable to and
not inconsistent with the specific
provisions of this subpart.

§146.92 Definitions.

The following definitions are
applicable to this subpart H:

a) Attribution. “Attribution” means
the association of a final product with
its source material by application of:

(1) Actual operating records;

(2) Producibility under T.D. 66~16; or

(3) Other Customs approved method.

(b) Feedstocks, “Feedstocks’ means
crude petroleum or intermediate
product that is used in a petroleum
refinery to make a final product.

(c) Feedstock factor. *Feedstock
factor' means the relative value of final
products utilizing T.D. 66-16 (see
§146.92(h)), and which takes into
account any loss or gain.

(d) Final product. “Final product”
means any petroleum product that is
produced in a refinery subzone and
thereafter removed therefrom or
consumed within the zone.

(e) Manufacturing period.
“Manufacturing period” means a period
selected by the refiner which shall not
exceed a calendar month, for which
attribution to a source feedstock must be
made and, if required, a relative value
assigned for every final product made,
consumed in or removed from the
refinery subzone.

(f) Petroleum refinery. “Petroleum
refinery" means a facility that refines a
feedstock listed on the top line of the
tables set forth in T.D. 66-16 into a
product listed in the left column of the
tables set forth in T.D. 66-16.

(g) Price of product. “*Price of
product” means the average per unit
market value of each final product for a
given manufacturing period or the
published standard product value if
updated each month.

(h) Producibility. “Producibility” is a
method of attributing products to
feedstocks for petroleum manufacturing
in accordance with the Industry
Standards of Potential Production set
forth in T.D. 66-18.

(i) Relative value, “Relative value”
means a value assigned to each final
product attributed to the separation
from a privileged foreign feedstock
based on the ratio of the final product’s
value compared to the privileged foreign
feedstock’s duty.

(j) Refinery operating unit. ‘‘Refinery
operating unit” means a unit in a
refinery in which feedstock is processed

such as a distillation tower, cracking
tower or reformer.

(k) Time of separation. “Time of
separation” means the manufacturing
period in which a privileged foreign
status feedstock is deemed to have been
separated into two or more final
products.

§146.93 Inventory control and
recordkeeping system.

(a) Attribution. (1) Producibility. The
producibility method of attribution
requires that records be kept to attribute -
final products to feedstocks which have
been introduced into a refinery
operating unit during the current or
prior manufacturing period.

(2) Actual production records. An
operator may use its actual production
records as provided for under
§146.96(b) of this subpart.

(3) Other inventory method. An
operator may use the FIFO (first-in, first-
out) method of accounting (see
§ 191.22(c) of this chapter). The use of
this method is illustrated in the
Appendix to this subpart.

(4) Feedstock not e;;'gible for _
attribution. Feedstock admitted into the
refinery subzone, until it is introduced
into a refinery operating unit in the
subzone, is not eligible for attribution to
any final product.

&)) Consumption or removal of final
product. Each final product that is
consumed in or removed from a refinery
subzone must be attributed to a
feedstock introduced into a refinery
operating unit during the current or a
prior manufacturing period. Each final
product attributed as being produced
from the separation of a privileged
foreign status feedstock must be
assigned the proper relative value as set
forth in paragraph (c) of this section.

(c) Relative value. A relative value
calculation is required when two or
more final products are produced as the
result of the separation of privileged
foreign status feedstock. Ad valorem
and compound rates of duty must be
converted to specific rates of duty in
order to make a relative value
calculation.

(d) Consistent use required. The
operator must use the selected method
and the price of product consistently
(see § 146.92(g)) of this subpart).

§146.94 Records concemning
establishment of manufacturing period.

(a) Feedstock charged into a refinery
operating unit. The operator must
record the date and amount of each
feedstock charged into a refinery
operating unit during each
manufacturing period.

(b) Final product consumed in or
removed from subzone. The operator
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must record the date and amount of
each final product consumed in, or
removed from the subzone.

(c) Consumption or removal. The
consumption or removal of a final
product during a week may be
considered to have occurred on the last
day of that week for purposes of
attribution and relative value
calculation instead of the actual day on
which the removal or consumption
occurred, unless the refiner elects to
attribute using the FIFO method (see
Example II to Appendix to this subpart).

(d) Gain or loss. A gain or loss that
occurs during a manufacturing period
must be taken into account in
determining the attribution of a final
product to a feedstock and the relative
value calculation of privileged foreign
feedstocks. Any gain in a final product
attributed to a nonprivileged foreign
status feedstock is dutiable if entered for
consumption unless otherwise exempt
from duty.

(e) Determining gain or loss;
acceptable methods.

(1) Converting volume to weight.
Volume measurements may be
converted to weight measurements
using American Petroleum Institute
conversion factors to account for gain or
loss.

(2) Calculating feedstock factor to
account for volume gain. A feedstock
factor may be calculated by dividing the
value per barrel of production per
product category by the quotient of the
total value of production divided by all
feedstock consumed. This factor would
be applied to a finished product that has
been attributed to a feedstock to account
for volume gain.

(3) Calculating volume difference.
Volume difference may be determined
by comparing the amount of feedstocks
introduced for a given period with the
amount of final products produced
during the period, and then assigning

the volume change to each final product
proportionately.

§146.95 Producibility.

(a) Industry standards of potential
production. The industry standards of
potential production on a practical
operating basis necessary for the
producibility attribution method are
contained in tables published in T.D.
66-16. With these tables, a subzone
operator may attribute final products
consumed in, or removed from, the
subzone to feedstocks during the current
or a prior manufacturing period.

(b) Attribution to product or feedstock
not listed in T.D. 66-16. For purposes of
attribution, where a final product or a
feedstock is not listed in T.D. 66-16, the
operator must submit a proposed
attribution schedule, supported by a
technical memorandum, to the
appropriate district director. If an
operator elects to show attribution on a
producibility basis, but fails to keep
records on that basis, Customs shall use
the operator’s actual operating records
to determine attribution and any
necessary relative value calculation.

§146.96 Methods of attribution.

(a) Producibility. (1) General. A
subzone operator must attribute the
source of each final product. The
operator is limited in this regard to
feedstocks introduced into a refinery
operating unit during the current or a
prior period. Attribution of the final
products is allowable to the extent that
the quantity of such products could
have been produced from such
feedstocks, using the industry standards
of potential production on a practical
operating basis, as published in T.D. 66—
16. Once attribution is made for a
particular product, that attribution is
binding. Subsequent attributions of
feedstock to product must take prior
attributions into account. Each refiner

shall keep records showing each
attribution.

(2) Attribution to privileged foreign
feedstock; relative value. If a final
product is attributed to the separation of
a privileged foreign feedstock, their
relative values must be assigned.

Example. An operator who elects to
attribute on a monthly basis files the
following estimated removal of final products
for the first week in September:

Jet Fuel (deemed exported on
international flights)
Gasoline:
Domestic Consumption
Duty-free certified as emer-
gency war material
Petroleum coke exportations
Distillate for consumption
Petrochemicals exported

20,000
15,000

10,000
10,000

5,000
10,000

Total removals 70,000

Because it does not elect to make
attributions for feedstocks that were
charged to operating units during the
same week, the operator attributes the
estimated removals to final products
made during August from the following
feedstocks:

Class II PF (privileged foreign)

20,000
35,000
20,000

Class I1I PF crude
Class 111 D (domestic) crude
Class IIl NPF (nonprivileged for-

eign) crude 20,000

95,000

During August the operator produced
from those feedstocks:

35,000

Gasoline

Petroleum Coke ...

Distillate
Petrochemicals

40,000
10,000

5,000
15,000

105,000

There is a gain: 105,000 —95,000=10,000
Using the tables in T.D. 66—16, the
following choices are available for

attribution:

Charged Jet

Gasoline

Petroleum

Coke

Distillate

Petro-chem-
ical

Class Il PF Crude

Class Il PF Crude

Class lll D Crude

Class |l NPF Crude

20,000
. 35,000
20,000
20,000

13,000
24,500
14,000
14,000

17,200
31,850
18,200
18,200

4,400
14,000
8,000
8,000

17,200
31,150
17,800
17,800

5,000
10,150
5,800
5,800

Relative value factors are calculated:

Barrels

Feedstock
factors

40,000

35,000
5,000

10,000

9117
.8388
7204

.3647

—~
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Barrels

Feedstock

Value factors

15,000

Gain

105,000
- 10,000

Total

600,000

95,000

1 Equals $27.42 average value p/bbl.

Using the feedstock factor the
refiner makes the following
attributions:

Jet Fuel

24,192 (20,291 feedstock attributed to Class Il PF Crude.)

10,808 —Class [II NPF Crude (attribution of 9066 solely for purpose of accounting for the amount

35,000
5,000
5,000

15,000

25,000
8,418
1,582

Petroleum Coke

10,000
5,000
3,975

Distillate
Petrochemicals

6,025
10,000

(b) Actual production records. An
operator may use the actual refinery
production records to attribute the
feedstocks used to the removed or
consumed products. Customs shall
accept the operator’s recordation
conventions to the extent that the
operator demonstrates that it actually
uses the conventions in its refinery
operations. Whatever convention is
elected by the operator, it must be used
consistently in order to be acceptable to
Customs.

Example. If the operator mixes three equal
quantities of material in a day tank and treats
that product as a three-part mixture in its
production unit, Customs will accept the
resulting product as composed of the three
materials. If, in the alternative, the operator
assumes that the three preducts do not mix
and treats the first product as being
composed of the first material put into the
day tank, the second product as composed of
the second material put into the day tank,
and the third product as being composed of
the third material put into the day tank,
Customs will accept that convention also.

§146.87 Approval of other recordkeeping
systems,

(a) Approval. An operator must seek
ap prova{)of another recordkeeping
procedure by submitting the following
1: t(}ile Director, Office of Regulatory

udit:

(1) An explanation of the method
describing how attribution will be made

of NPF used). :

(4,559 feedstock attributed to Class IIf PF Crude.)
—Class IlI NPF Crude (attribution of 4599 solely for purpose of accounting for the amount

of NPF used).
(13,676 feedstock attributed.)

(3,070 feedstock attributed to Class Il PF Crude.)
—Class III NPF Crude (attribution of 577 solely for purpose of accounting for the amount of

NPF used). ;

(3,647 feedstock attributed to Class IIl Domestic.)
(5,800 feedstock attributed to Class Il NPF Crude solely for purpose of accounting for the

amount of NPF used).

(8,789 feedstock attributed to Class Il PF Crude.)

when a finished product is removed
from or consumed in the subzone, and
how and when the feedstocks will be
decremented;

(2) A mathematical example covering
at least two months which shows the
amounts attributed, all ni
relative value calculations, the dates of
consumption and removal, and the
amounts and dates that the transactions
are reported to Customs.

(b) Failure to comply. Requests
received that fail to comply with
paragraph (a) of this section will be
returned to the requester with the
defects noted by the Director, Office of
Regulatory Audit.

(c) Determination by Director. When
the Director, Office of Regulatory Audit,
determines that the recordkeeping
procedures provide an acceptable basis
for verifying the admissions and
removals from or consumption in a
refinery subzone, the Director will issue
a written approval to the applicant.

Appendix to Subpart H—Examples of
Attribution and Relative Value
1. Attribution Using Producibility
Day 1
Transfer, within the refinery subzone, from

one or more storage tanks to the crude
distillation unit:

50,000 pounds privileged foreign (PF) class Il
crude oil

50,000 pounds PF class III crude oil
50,(:100 pounds domestic status class IlI crude

0
Day 20 "

Removal from the refinery subzone for
exportation of 50,000 pounds of aviation
gasoline,

The period of manufacture for the aviation
gasoline is Day 1 to Day 20. The refiner must
first attribute the designated source of the
aviation gasoline.

In order to maximize the duty benefit
conferred by the zone operation, the refiner
chooses to attribute the exported aviation
gasoline to the privileged foreign status crude
oil. Under the tables for potential production
(T.D. 66-16), class II crude has a 30%
potential, and class I1I has a 40% potential.
The maximum aviation gasoline producible
from the class Il crude oil is 15,000 pounds
(50,000 x .30). The maximum aviation
gasoline producible from the privileged
foreign status class 11l crude oil is 20,000
pounds (50,000 x .40). The domestic class I1I
crude would also make 20,000 pounds of
aviation gasoline.

The refiner could attribute 15,000 pounds
of the privileged foreign class II crude oil,
20,000 pounds of the privileged foreign class
IlI crude oil, and 15,000 pounds of the
domestic class Ill.crude oil as the source of
the 50,000 pounds of the aviation gasoline
that was exported; 35,000 pounds of class II
crude oil would be available for further
production for other than aviation gasoline,
30,000 pounds of privileged foreign class III
crude oil would be available for further
production for other than aviation gasoline,
and 35,000 pounds of domestic status class
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11 crude oil would be available for further
production, of which up to 5,000 pounds
could be attributed to aviation gasoline.

Day 21

Transfer, within the refine
one or more storage tanks to
distillation unit:

50,000 pounds PF status class I crude oil
50,000 pounds PF status class IV crude oil

Day 30
Removal from the refinery subzone:

30,000 pounds of motor gasoline for
consumption

10,000 pounds of jet fuel sold to the US Air
Force for use in military aircraft

10,000 pounds of aviation gasoline sold to a
U.S. commuter airline for domestic flights
10,000 pounds of kerosene for exportation

To the extent that the crude oils that
entered production on Day 1 are attributed as
the designated sources for the products
removed on Day 30, the period of
manufacture is Day 1 to Day 30. If the refiner
chooses to attribute the crude oils that
entered production on Day 21 as the
designated sources of the products removed
on Day 30 using the production standards
published in T.D. 66-16, the manufacturing
period is Day 21 to Day 30. This 30 choice
will be important if a relative value
calculation on the privileged foreign status
crude oil is required, because the law
requires the value used for computing the
relative value to be the average per unit value
of each product for the manufacturing period.
Relative value must be calculated if a source
feedstock is separated into two or more
products that are removed from the subzone
refinery. If the average per unit value for each
product differs between the manufacturing
period from Day 1 to Day 30 and the
manufacturing period from Day 21 to Day 30,
the correct period must be used in the
calculation.

In order to minimize duty liability, the
refiner would try to attribute the production
of the exported kerosene and the sale of the
jet fuel to the US Air Force to the privileged
foreign crude oils. For the same reason.etie
refiner would try to attribute the removed
motor gasoline and the aviation gasoline for
the commuter airline to the domestic crude
oil.

Accordingly, the refiner chooses to
attribute up to 5,000 pounds of the domestic
status class I1I crude as the source of the
10,000 pounds of aviation gasoline removed
from the subzone refinery for the commuter
airline. Since no other aviation gasoline
could have been produced from the crude
oils that entered production on Day 1, the
refiner must attribute the remainder to the
crude oils that entered production on Day 21.
Again, using the production standards from
T.D. 66186, the class I crude could produce
aviation gasoline in an amount up to 10,000
pounds (50,000 x .20). Likewise, the class IV
crude oil could 31 produce aviation gasoline
in an amount up to 8,500 pounds (50,000 x
7).

The refiner selects use of the class I crude
as the source of the aviation gasoline. The

subzone, from
e crude oil

refiner could attribute up to 27,300 pounds
(35,000—5,000 x .91) of the domestic class 1l
crude oil as the source of the motor gasoline.
This would leave 2,700 pounds of domestic
class I1I crude available for further
production for other than aviation gasoline or
motor gasoline. The remaining motor
gasoline removed (also 2,700 pounds) must
be attributed to a privileged foreign crude oil.
The refiner selects the privileged foreign
class 11 crude oil that entered production on
Day 1 as the source for the remaining 2,700
pounds of motor gasoline.

This would leave 32,300 pounds of
privileged foreign class Il crude oil available
for er production, of which no more
than 27,400 pounds could be designated as
the source of motor gasoline. The refiner
attributes the jet fuel that is removed from
the refinery subzone for the US Air Force for
use in military aircraft to the privileged
foreign class Il crude oil. The refiner could
attribute up to 20,995 pounds of jet fuel from
that class Il crude oil (32,300 x .65).
Designating that class I crude oil as the
source of the 10,000 pounds of jet fuel leaves
22,300 pounds of privileged foreign class II
crude oil available for further production, of
which up to 10,995 pounds could be
attributed as the source of the jet fuel.
Because the motor gasoline and the jet fuel,
under the foregoing attribution, would be
considered to have been separated from the
privileged foreign class Il crude oil, a relative
value calculation would be required.

The jet fuel is eligible for removal from the
subzone free of duty by virtue of 19 U.S.C.
1309(a)(1)(A). The refiner could attribute the
privileged foreign class II crude oil as being
the source of 9,812 pounds of jet fuel (22,300
x .44). The refiner chooses to attribute the
privileged foreign class III crude oil as the
source of the jet fuel. The refiner could
attribute to that class Il crude oil up to
15,000 pounds of kerosene (30,000 x .50).

II. Attribution on a FIFO Basis
Day 1-5

Transfer, within the Refinery Subzone,
from one or more storage tanks into process

150 barrels of Privileged Foreign (PF) Class
1l crude oil, equivalent to 50,000 pounds.
Day 6

Removal from the refinery subzone 119
barrels of residual oils to customs territory,
equivalent to 40,000 pounds.

Since the operator uses the FIFO method
of attribution, as the product is removed from
the subzone, or consumed or lost within the
subzone, attribution must be to the oldest
feedstock available for attribution.
Accordingly, the 40,000 pounds (119 barrels)
of residual oils will be attributed to 40,000
pounds of the PF Class II crude oil from Day
1-5.

Day 10

Transfer, within the refinery subzone, from
one or more storage tanks 4 barrels of
domestic motor gasoline blend stock,
equivalent to 1,000 pounds to motor gasoline
blending tank.

Day 6-15

Transfer, within the refinery subzone, from
one or more storage tanks into process 320
barrels of Domestic Class 111 crude oil,
equivalent to 100,000 pounds.

Day 16

Removal from the refinery subzone 14
barrels of asphalt to customs territory,
equivalent to 5,000 pounds.

The 5,000 pounds of asphalt will be
attributed to 5,000 pounds of PF Class II
crude oil from Day 1-5.

Day 17

Removal from the refinery subzone, 324
barrels of motor gasoline to customs territory,
equivalent to 81,000 pounds.

The 81,000 pounds of motor gasoline wil
be attributed to 1,000 pounds of domestic
motor gasoline blend stock from Day 10, to
the remaining 5,000 pounds of PF Class II
crude oil from Day 1-5 and 75,000 pounds
of domestic Class 11 crude oil from Day 6~
15.

Day 16-20

Transfer, within the refinery subzone, from
one or more storage tanks into process 169
barrels of Privileged Foreign (PF) 34 Class I1]
crude oil, equivalent to 50,000 pounds.

Day 22

Removal from the refinery subzone, 214
barrels of jet fuel for exportation, equivalent
to 60,000 pounds.

The 60,000 pounds of jet fuel will be
attributed to the remaining 25,000 pounds of
domestic Class IIl crude oil from Day 6-15
and 35,000 pounds of PF Class III crude oil
from Day 16-20.

Day 21-25
Transfer, within the refinery subzone from
one or more storage tanks into process, 143

barrels of domestic Class I crude oil,
equivalent to 50,000 pounds.

Day 30 (End of Manufacturing Period)

It is determined that during the
manufacturing period just ended, that 34
barrels of fuel, equivalent to 10,000 pounds
was consumed, and 5 barrels of oil,
equivalent to 1,500 pounds was irrecoverably
lost as provided in § 146.53(c)(1)(iv) of this
part, in the refining production process
within the refinery subzone.

The 10,000 pounds of fuel consumed will
be attributed 10,000 pounds of PF Class I1I
crude oil from Day 16-20. The 1,500 pounds
of oil lost in the refining production process
will be attributed to 1,500 pounds of PF Class
I1I crude oil from Day 16-20. The remaining
3,500 pounds of PF Class III crude oil from
Day 16-20 will be the first to be attributed
during the next manufacturing period.

III. Relative Value Calculation

Because privileged foreign feedstocks
transferred into process during Day 1-5 and
Day 16—20 have two or more products
attributed to them, each feedstock will
require a relative value calculation.

Relative value calculation for UIN Day 1~
5, 50,000 pounds, equivalent to 150 barrels.
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product
bbls $/obl ok

E
feedstock
factor

1,785
182
520

2,487

13.00

A=Pounds Attributed.
B=Equivalent Barrels.
C=Price of Product.
D=BxC. :
E=C/(Total of Column D/Attributed Crude BBLS).
Oil Feedstock Factor=15.00/(2,487/150)=.9047.

Since all products attributed to the 50,000 pounds (150 BBLS) of PF Class Il crude entered customs territory duty equals $7.88

(150 x .0525).

Relative value calculation for UIN Day 16-20, 46,500 pounds equivalent to 157 barrels.

Lbs $/bbl

Product
value

R.V. factor

35,000

10,000

1,500

3,375 1.1030 138
408 0.4902 17
60 0.4902 2

46,500

3,843 157

Since jet fuel was exported, no duty
is applicable. Fuel consumed for
refinery process was consumed within
the subzone premises and did not enter
customs territory, thus no duty is
applicable. Likewise, the process loss
occurred entirely within the subzone.
Therefore, no duty is applicable.
Samuel H. Banks,

Acting Commissioner of Customs.

Approved: February 28, 1994.

John P, Simpson,

Deputy Assistant Secretary of the Treasury.
[FR Doc. 94-5023 Filed 3-3-94; 8:45 am]
BILLING CODE 4820-02-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[OH53-1-6092; FRL-—4844-4]

Approval and Promulgation of
Implementation Plans; Ohio

AGENCY: U.S. Environmental Protection
Agency (USEPA).
ACTION: Proposed rule.

SUMMARY: On August 20, 1993, the Ohio
Environmental Protection Agency
(OEPA) submitted materials in response
to requirements in part D of title I of the
Clean Air Act for new source review in
nonattainment areas. This submittal
included no revisions to any Ohio
regulations. Instead, the submittal
described how Ohio intended to
implement various applicable part D

requirements, and presented a rationale
that no revisions to State lations
would be necessary to satisfy these
requirements. USEPA disagrees with
this rationale and proposes to
disapprove the State's submittal for
failure to satisfy applicable
requirements.

DATES: Comments on this proposed
action must be received by April 4,
1994.

ADDRESSES: Comments should be
submitted to William L. MacDowell at
the Region 5 address. Copies of the
State’s submittals, the public comment
letter, and USEPA's technical support
document of November 9, 1993, are
available for inspection at the following
address: (It is recommended that you
telephone John Summerhays at (312)
886-6067, before visiting the Region 5
Office.)

U.S. Environmental Protection
Agency, Region 5, Air and Radiation
Division (AE-17]), 77 West Jackson
Boulevard, Chicago, Illinois 60604.
FOR FURTHER INFORMATION CONTACT: John
Summerhays, Regulation Development
Section, Air Enforcement Branch (AE-
17]), U.S. Environmental Protection
Agency, Region 5, Chicago, Illinois
60604, (312) 886—6067.
SUPPLEMENTARY INFORMATION:

I. Background

On August 20, 1993, the Ohio
Environmental Protection Agency
(OEPA) submitted a letter with
attachments to the United States
Environmental Protection Agency

(USEPA) addressing new source review
in nonattainment areas. USEPA notified
OEPA on October 22, 1993, that it found
this submittal complete. This submittal
was intended to satisfy Clean Air Act
requirements for new source review in
nonattainment areas, particularly the
new requirements established by the
Clean Air Act Amendments of 1990.

Provisions for new source review in
Ohio were included in the original State
Implementation Plan (SIP) submitted on
January 31, 1972, and replacement
regulations submitted on June 6, 1973.
The relevant regulations provided for
best available control technology
(BACT) and other requirements applied
uniformly throughout the State.
Subsequently, the Clean Air Act
Amendments of 1977 provided for
designations of areas as being in
attainment or nonattainment of the air
quality standards, and required a further
State submittal to impose additional
requirements (most notably lowest
achievable emission rates (LAER) and
offsets) for new sources in
nonattainment areas. Ohio submitted
relevant material on July 25, 1980, and
September 25, 1980. USEPA
conditionally approved these submittals
on October 31, 1980, on the condition
that Ohio submit regulations delineating
requirements that new sources in
nonattainment areas must meet.

Ohio submitted revised regulations on
October 4, 1982, and January 24, 1983.
These regulations impose
nonattainment area new source
permitting requirements by
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incerporating appendix S to title 40 of
the Code of Federal Regulations, part 51
(appendix S to 40 CFR part 51—
“Emission Offset Interpretative Ruling”)
into the State regulations. USEPA
granted limited approval ta this
submittal on September 8, 1993 (58 FR
47211), concluding that the regulation
strengthened the SIP but did not fully
satisfy the nonattainment area planning
requirements established in 1977 in part
D of title I of the Clean Air Act. Of
particular concern were the exemptions
of temporary sources and resource
recovery facilities provided in appendix
S (and thus incorporated by reference in
the State rules] but not approvable
under the criteria established in 40 CFR
part 51, subpart 1. By the time of this
1993 rulemaking, the Clean Air Act
Amendments of 1990 had imposed
further requirements for nonattainment
area new source review. The State
provided USEPA material concerning
the new requirements on November 19,
1992, December 2, 1992, January 13,
1993, and April 26, 1993. USEPA
notified the State on June 1, 1993, that
these materials did not represent a
complete submittal. The State then
provided additional information on
August 20, 1993, which USEPA found
on October 22, 1993, to constitute a
complete submittal. USEPA has
conducted a full review and proposes to
disapprove the submittal for failing to
satisfy the current nonattainment area
new source review requirements of part
D of title I of the Clean Air Act.

The Clean Air Act Amendments of
1990 established numerous new
requirements for new source review.
Among the more significant of these
requirements that apply to Ohio are
provisions for specific emission offset
requirements in ozone nonattainment
areas, including specified minimum
offset rations, for review of major new
sources and major modifications for
nitrogen oxides (NO,) in ozone
nonattainment areas, and for an
alternative siting analysis for all
nonattainment area pollutants,
Additionally, the State plan must
inchade provisions for proper
calculation of offsets, provisions
reflecting certain substantial restrictions
on growth allowances, provisions for
supplying from nonattainment new
source review permits to USEPA’s
RACT/BACT/LAER Clearinghouse,
provisions relating to rocket engines or
motors, provisions relating to stripper
wells, provisions relating to the
definition of “stationary source
affecting the treatment of internal
combustion engine sources, and

provisions relating ta temporary clean

coal technology demonstration
projects. ¢

The 1990 Amendments also specify
various deadlines for submittal of SIP
revisions to satisfy these requirements.
For areas designated nonattainment for
fine particulate matter, a plan satisfying
the requirements of sections 173 and
189 was to be submitted by June 30,
1992. For areas designated
nonattainment and classified as
marginal or above for ozone, a plan
satisfying the requirements of sections
173 and 182 was to be submitted by
November 15, 1992. For areas
designated nonattainment for carbon
monoxide, a plan satisfying the
requirements of section 173 was to be

" submitted by November 15, 1993. The

State of Ohio has areas designated
nonattainment for ozone and particulate
matter, for which it was required to
meet these SIP revision deadlines. The
August 20, 1993, material was
submitted in an effort to satisfy these
requirements.

II. Review of State’s Submittal

A. Review Relative ta Pre-1990
Requirements

The State’s recent submittal does not
address new source review
requirements that applied prior to the
Clean Air Act Amendments of 1990.
Therefore, the USEPA review of the
State’s plan relative to pre-1990
requirements published on September 8,
1993 (58 FR 47211}, remains current.
The September 8 notice granted limited
approval on the basis of the
strengthening effect of the 1982
regulations relative to the prior SIP, but
found the State’s plan to be insufficient
to meet the pre—1990 new source review
requirements. The 1982 regulations
essentially incarporate appendix S of 40
CFR part 51 by reference. USEPA
identified deficiencies relating to the
exemptions from offset requirements for
resource recovery facilities and
temporary sources provided in
appendix S and therefore incorporated
by reference into Ohio's regulations.
Since these deficiencies have not been
addressed, the State’s new source
review program continues to fail to
satisfy part D requirements.

t The amended Act also requires that new source
review requirements apply 1o lower size sources in
areas classified Serious or above, and in some cases
requires new source review for particulate matter
precursor sources in particulate matter
nonattainment areas. However, Ohio presently has
no areas cl Serious or above, and the
requirement relating to late matter
precursors will not apply if USEPA finalizes a
determination proposed on August 3, 1993, that
precursors do not contribute significantly to
particulate matter violations.

The September 8 notice also noted
that the provisions of appendix S, as
incorporated by reference into Ohio’s
regulations, are not as explicit as the
current requirements of subpart I of 40
CFR part 51 for annual, actual emission:
offsets. Although USEPA interprets
Ohio's regulations to require that
federally enforceable actual emission
offsets be obtained as a condition of any
permit pursuant to part D, section 173(c
requires that Ohio clarify that this
requirement applies.

B. Review Relative to Post-199@
Requirements

The substance of Ohio’s submittal of
August 20, 1993, is a document entitled
“Ohio EPA New Source Review State
Implementation Plan—Requirements for
Major New Sources in Nonattainment
Areas.” This document focuses on
requirements established by the Clean
Air Act Amendments of 1990 and
identifies OEPA’s plans for
implementing these requirements. This
document is referred to below as Ohio’s
statement of permitting criteria.

The State’s submittal provides no new
regulations to govern review of new
sources in nonattainment areas. Instead,
the submittal states that regulations
adopted in 1974 provide the necessary
authority to implement the new
requirements for new source review,
and that these SIP a ed regulations
in conjunction with the submittal’s
statement of permitting criteria should
satisfy Clean Air Act requirements.
Thus, a key question in this rulemaking
is whether USEPA can approve this

- approach and enforce the intended
permitti irements.
The USEPA, in its technical support

document, evaluated the adequacy with
which Ohio’s submittal satisfies
selected key ents. USEPA's
review indicated that the statement of
permitting criteria does not provide
adequate specificity and clarity of
criteria by which detailed
implementation decisions would be
made. The following discussion of
sample requirements illustrates the
basis for this conclusion.

The Clean Air Act Amendments of
1990 require that specified offset ratios
for volatile organic compounds (VOC)
emissions and presumptively for
nitrogen oxides (NO.} emissions must
be obtained in ozone nonattainment
areas. That is, any significant increase in
potential emissions for either of these
pollutants must be accompanied by an
decrease in actual emissions that is
larger by at least a specifted ratio. Ohio’s
statement of permitting criteria
includes: (1) A preliminary clause
stating that “the following additional
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requirements will be applicable,” (2) an
item 1 identifying “minimum required
offset ratios,” ang (3) an item 4 noting
that “NO, . . . shall be treated as a
nonattainment pollutant” in ozone
nonattainment areas. No definition of
offset ratio is provided, and so it is
unclear what averaging time anlies,
whether offsets are to reflect allowable
or actual emissions, whether all
emission increases must be offset (e.g.,
fugitive and secondary emissions),
where the offsets must occur, and
whether interpollutant offsets are
permissible. (Item 4 of Ohio’s statement
implies that NO, offsets must come from
the same county as the emission
increases.) The statement also does not
explicitly state that either VOC or NO,
offsets are required.

A second new requirement is that the
other various major source requirements
(e.g., lowest achievable emission rates)
also apply to major sources of NO, in
ozone nonattainment areas, unless
USEPA makes certain determinations
that NO, control would not be
beneficial. Ohio implies the
applicability of these requirements by
making the above statement that NO, is
to be treated as a nonattainment
pollutant. Ohio’s statement continues
that “[n]ew source applicants are
required to meet the major new source
dec}initions and major modifications
thresholds as specified in the CAA."
However, the Clean Air Act itself does
not explicitly define “major new
source’ and does not specify major
modification thresholds. Also, Ohio’s
statement could be read to require all
sources to meet the size minimums for
Major new Sources or major
modifications. Ohio’s statement
continues: “‘For major modifications,
these CAA requirements will be
applicable to sources of NO, greater
than 40 tons per year.” It is not clear
whether Ohio intends this apparent
reduction from 100 to 40 tons per year
of the threshold of source sizes at which
major modifications trigger new source
review requirements.

Review of further requirements
established by the 1990 Amendments is
provided in the technical support
document. The conclusion of USEPA's
review is that the statement of
permitting criteria does not address
many of the questions that would arise
in impesing the identified requirements.

C. Analysis of the Need for Regulations

The above examples clarify a central
issue in this rulemaking, i.e. whether
formal regulations are necessary to
establish the requirements dictated by
the Clean Air Act. Ohio’s statement and
the submittal cover letter present the

State’s position that existing Ohio
statutes and regulations already require
that the provisions of the amended
Clean Air Act be met. Specifically, Ohio
notes that its Rule 3745-31-05 requires
that permits to install shall be issued
only if the construction and operation
will “not result in a violation of any
applicable laws,” which is defined to
include the Clean Air Act including any
amendments. Although Ohio proceeds
to describe in general terms how it
intends to apply the new requirements,
the submittal cover letter expressly
states that “the current, federally
approved, Ohio SIP is adequate for
fulfilling the requirements of a NSR SIP,
and that no changes are necessary.”

Ohio's position raises fundamental
questions about the role of
implementing regulations. In general,
statutes present general criteria that
must be met, whereas regulations define
the specific requirements that apply in
each circumstance. In limited
circumstances a.statute may be enforced
without implementing regulations, but
generally regulations are necessary to
define the precise obligations of affected
individuals and the precise criteria by
which relevant decisions (e.g.
determinations of compliance) will be
made. The proper adoption of clearly
defined criteria for making relevant
decisions is essential to support these
decisions. Therefore, in the absence of
exhaustively detailed statutes, the
adoption of detailed regulations is
essential for successful program
implementation,

In the case of new source review, the
Clean Air Act identifies general
provisions which are to be included in
State plans. The State’s statement of
permitting criteria closely parallels the
language in the Clean Air Act. As the
above examples illustrate, Ohio’s
submittal fails to define many of the
details of how these requirements
would be implemented. In the absence
of these details, a subject source could
not be expected to know its obligations
pursuant to these requirements, and
could object to the imposition of the
general requirements based on the
failure of the State to pre-define the
specific criteria that would be applied.
Further, as a commenter noted when the
State proposed its SIP revision, the
statement of permitting criteria was not
adopted according to the full procedures
in Ohio for adoption of regulations,
even though this statement is intended
to serve purposes normally served by
regulations. Consequently, the statement
of permitting criteria lacks the
specificity, the regulatory standing, and
the assurance of being enforceable that

are needed to satisfy Clean Air Act
requirements.

I11. This Action

USEPA's review indicates that Ohio's
submittal does not clearly establish the
specific criteria by which judgments in
new source permitting will be made.
Furthermore, by relying not on properly
adopted regulations but rather on a
general regulatory provision (requiring
compliance with the Clean Air Act) in
conjunction with a statement of
permitting criteria, the State has failed
to follow proper procedures to become
authorized to impose specific, detailed
permit conditions in accordance with
the Clean Air Act requirements. In
addition, the existing regulations
exempt two types of sources which may
not be exempted under applicable
USEPA regulations. For these reasons,
USEPA proposes to disapprove Ohio's
submittal for failure to satisfy part D
requirements.

nder section 179(a)(2), if USEPA
takes final action to disapprove a
submission under section 110(k) for an
area designated nonattainment based on
the submission's failure to meet one or
more of the elements required by the
Act, USEPA must apply one of the
sanctions set forth in section 179(b)
unless the deficiency has been corrected
within 18 months of such disapproval.
Section 179(b) provides two sanctions
available to USEPA: highway funding
restrictions, and a requirement for two-
for-one offsets. The 18-month period
referred to in section 179(a) would begin
to run at the time USEPA publishes
final notice of this disapproval.
Moreover, the final disapproval would
trigger the Federal Implementation Plan
(FIP) requirement under section 110(c).
Separate rulemaking is being conducted
to identify which sanction would apply
first and to address related issues on the
application of sanctions, for example
whether USEPA must publish final
approval of a new submittal before the
deficiency may be considered corrected.

Public comment is solicited on this
proposed rulemaking action. Comments
received by [Insert date 30 days from
date of publication] will be considered
in the development of USEPA's final
rulemaking action.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., USEPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. (5 U.S.C. 603
and 604.) Alternatively, USEPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
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entities with jurisdiction over
populations of less than 50,000.

USEPA's disapproval of the State
request under section 110 and part D of
the Clean Air Act does naot affect any
existing requirements applicable to
small entities. Any pre-existing Federal
requirements remain in place after this
disapproval. Federal disapproval of the
State submittal does not affect its State
enforceability. Moreover, USEPA’s
disapproval of the submittal does not
impose any new Federal requirements,
Therefore, USEPA certifies that this
disapproval action would not have a
significant impact on a substantial
number of small entities because it does
not remave existing requirements nor
does it impose any new Federal
requirements.

This action has been classified as a
Table Two action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 {54 FR 2214-2225),
based on revised SIP processing review
tables approved by the Acting Assistant
Administrator for Air and Radiation on
October 4, 1993 (Michael Shapiro's
memorandum to Regional )
Administrators). On January 6, 1989, the
Office of Management and Budget
waived Tables Two and Three SIP
revisions (54 FR 222) from the
requirements of section 3 of Executive
Order 12291 for a period-of 2 years,
USEPA has submitted a request for a
permanent waiver for Table 2 and Table
3 SIP revisions. OMB has agreed to
continue the waiver until such time as
it rules on USEPA's request. This
request continued in effect under
Executive Order 12866, which
superseded Executive Order 12291 on
September 30, 1993.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
poltation control, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations, Nitrogen oxides, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
dioxide.

Authority: 7401-7671q.

Dated: February 14, 1994.

David Ullrich,

Acting Regional Administrator.

[FR Doc. 94—4992 Filed 3-3-94; 8:45 am}
BILLING CODE 8560-50-F

40 CFR Part 63
[AD-FRL-4846-6]

National Emission Standards for
Hazardous Air Poflutants; Proposed
Standards for Chromium Emissions
From Hard and Decorative Chromium
Electroplating and Chromium
Anodizing Tanks: Reopening of Public
Comment Period

AGENCY: Envirommental Protection
Agency (EPA).

ACTION: Proposed rule; reopening of
public camment period.

SUMMARY: EPA is reopening the public
comment period for the proposed
national emission standards for
hazardous air pellutants (NESHAP) for
chromium emissions from hard and
decorative chromium electroplating and
chromium anodizing tanks. As initially
published in the Federal Register of
December 186, 1993 (58 FR 65768),
written comments on the proposed rule
were to be submitted to EPA on or
befare February 14, 1994 (a 60-day
comment period). The public comment
period is being reopened and will end
on March 18, 1994.

DATES: Comments. Comments must be
received on or before March 18, 1994,
ADDRESSES: Comments should be
submitted to the docket.

Dacket. Docket No. A-88-02,
containing supporting information used
in developing the propesed rule is
available for public inspection and
copying between 8:30 a.m. and 3:30
p.m., Monday through Friday, at EPA's
Air Docket, Room M1500, U.S.
Environmental Protection Agency, 401
M Street, SW., Washington, DC. A
reasonable fee may be charged for
copying.

FOR FURTHER INFORMATION CONTACT: Mr.
Lalit Banker, Emission Standards
Division (MD-13), U.S. Environmental
Protection Agency, Research Triangle
Park, Nerth Carolina 27711, telephone
(919) 541-5420.

SUPPLEMENTARY INFORMATION: Several
persons who intend to submit
comments concerning the proposed
NESHAP for chromium electroplating
and anodizing operations have
requested additional time to prepare
their comments, beyond the 60
originally provided. In consideration of
these requests, EPA is reopening the
comment period in order to give all
interested persons the opportunity to
comment fully. This reopening of the
public comment period is necessary to
ensure that interested parties have
adequate time to provide the EPA with
written comments on the proposed rule.

Dated: March 1, 1994.
Ann E. Goode,
Acting Assistant Administrator for Airand
Radiation.
[FR Doc. 94-5131 Filed 3-3-94; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 261
[SW-FRL-4844-5]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Proposed Exclusion

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule and request for
comment,

SUMMARY: The Environmental Protection
Agency (EPA or Agency) is propesing to
grant a petition sﬁgmiued bg Bethl?l?em
Steel Corporatien (BSC), Sparrows
Point, Maryland, to exclude certain
solid wastes generated at its facility
from the lists of hazardous wastes
contained in §261.31 and §261.32, This
action responds to a delisting petition
submitted under § 260.20, which allows
any person to petition the Administrator
to medify or revoke any provision of
Parts 260 through 265 and 268 of Title
40 of the Code of Federal Regulations,
and under § 260.22, which specifically
provides generators the opportunity to
petition the Administrater to exclude a
waste on a '‘generator-specific’’ basis
from the hazardous waste lists. The
proposed decision is based on an
evaluation of waste-specific information
provided by the petitioner. if this
proposed decision is finalized, the
petitioned waste will be conditionally
excluded from regulation as a hazardous
waste under the Resource Conservation
and Recovery Act (RCRA).

The Agency is also propesing the use
of a fate and transport model to evaluate
the potential impact of the petitioned
waste on human health and the
environment, based on the waste-
specific information provided by the
petitioner. This model has been used in
evaluating the petition to predict the
concentration of hazardous constituents
that may be released from the petitioned
waste, once it is disposed of.

DATES: EPA is requesting public
comments on today's proposed decision
and on the applicability of the fate and
transport model used to evaluate the
petition. Comments will be accepted
until April 18, 1294. Comments
postmarked after the close of the
comment period will be stamped “late’".

Amny person may request a hearing on
this proposed decision by filing a
request with the Director,
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Characterization and Assessment
Division, Office of Solid Waste, whose
address appears below, by March 21,
1994. The request must contain the
information prescribed in § 260.20(d).
ADDRESSES: Send three copies of your
comments to EPA. Twao copies should
be sent to the Docket Clerk, Office of
Solid Waste (5305), U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460. A third copy
should be sent to Jim Kent, Delisting
Section, Waste Identification Branch,
CAD/OSW (5304), U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460. Identify your
comments at the top with this regulat
docket number: ‘‘F-94-B8EP-FFFFF".

Requests for a hearing should be
addressed to the Director,
Characterization and Assessment
Division, Office of Salid Waste (5304),
U.S. Environmental Protection Agency,
401 M Street, SW., Washington, DC.
20460.

The RCRA regulatory docket for this
proposed rule is located at the U.S.
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460,
and is available for viewing (Room
M2616) from 9 a.m. to 4 p.m., Monday
through Friday, excluding Federal
holidays. Call (202) 260-9327 for
appointments. The public may copy
material from any regulatory docket at
no cost for the first 100 pages, and at
$0.15 per page for additional copies.
FOR FURTHER INFORMATION, CONTACT: For
general information, contact the RCRA
Hotline, toll free at (800) 424-9346, or
at (703) 412-9810. For technical
information concerning this notice,
contact Shen-yi Yang, Office of Solid
Waste (5304), U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460, (202) 260-1436.

SUPPLEMENTARY INFORMATION:

I. Background
A. Authority

On January 16, 1981, as part of its
final and interim final regulations
implementing section 3001 of RCRA,
EPA published an amended list of
hazardous wastes from non-specific and
specific sources. This list has been
amended several times, and is
published in § 261.31 and § 261.32.
These wastes are listed as hazardous
because they typically and frequently
exhibit one or more of the
characteristics of hazardous wastes
identified in Subpart C of part 261 (i.e.,
ignitability, corrosivity, reactivity, and
toxicity) or meet the criteria for listing
contained in §§ 261.11{a)(2) or (a)(3).

Individual waste streams may vary,
however, depending on raw materials,

industrial processes, and other factors.
Thus, while a waste that is described in
these regulations generally is hazardous,
a specific waste from an individual
facility meeting the listing description
may not be. For this reason, §260.20
and § 260.22 provide an exclusion
procedure, allowing persons to
demonstrate that a specific waste from
a particular generating facility should
not be regulated as a hazardous waste.

To have their wastes excluded,
petitioners must show that wastes
generated at their facilities do not meet
any of the criteria for which the wastes
were listed. See § 260.22(a) and the
background decuments for the listed
wastes. In addition, the Hazardous and
Solid Waste Amendments (HSWA) of
1984 require the Agency to consider any
factors (including additional
constituents) other than those for which
the waste was listed, if there is a
reasonable basis to believe that such
additional factors could cause the waste
to be hazardous. Accordingly, a
petitioner also must demonstrate that
the waste does not exhibit any of the
hazardous waste characteristics (i.e.,
ignitability, reactivity, corrosivity, and
toxicity), and must present sufficient
information for the Agency to determine
whether the waste contains any other
toxicants at hazardous levels. See
§ 260.22(a), 42 U.S.C. 6921(f), and the
background documents for the listed
wastes. Although wastes which are
“delisted"” (i.e., excluded) have been
evaluated to determine whether or not
they exhibit any of the characteristics of
hazardous waste, generators remain
obligated under RCRA to determine
whether or not their waste remains non-
hazardous based on the hazardous waste
characteristics.

In addition, residues from the
treatment, storage, or disposal of listed
hazardous wastes and mixtures
containing listed hazardous wastes are
also considered hazardous wastes. See
§§ 261.3 (a)(2)(iv) and (c)(2)(i), referred
to as the “mixture” and “derived-from”
rules, respectively. Such wastes are also
eligible for exclusion and remain
hazardous wastes until excluded. On
December 8, 1991, the U.S. Court of
Appeals for the District of Columbia
vacated the “mixture/derived from™
rules and remanded them to the Agency
on procedural grounds (Shell Qil Co. v.
EPA, 950 F.2d 741 (D.C. Cir. 1991)). On
March 3, 1992, EPA reinstated the
mixture and derived-from rules, and
solicited comments on other ways to
regulate waste mixtures and residues

_ (57 FR 7628). The Agency plans to

address issues related to waste mixtures
and residues in a future rulemaking.

B. Approach Used To Evaluate This
Petition

This petition requests a delisting for
a listed hazardous waste. In making the
initial delisting determination, the
Agency evaluated the petitioned waste
against the listing criteria and factors
cited in §§ 261.11(a)(2) and (a)(3). Based
on this review, the Agency agreed with
the petitioner that the waste is non-
hazardous with respect to the original
listing criteria. (If the Agency had
found, based on this review, that the
waste remained hazardous based on the
factors for which the waste was
originally listed, EPA would have
proposed to deny the petition.) EPA
then evaluated the waste with respect to
other factors or criteria to assess
whether there is a reasonable basis to
believe that such additional factors
could cause the waste to be hazardous.
The Agency considered whether the
waste is acutely toxic, and considered
the toxicity of the constituents, the
concentration of the constituents in the
waste, their tendency to migrate and to
biocaccumulate, their persistence in the
environment once released from the
waste, plausible and specific types of
management of the petitioned waste, the

’quantities of waste generated, and waste

variability.

For this delisting determination, the
Agency used such information to
identicf};' plausible exposure routes (i.e,,
ground water, surface water, air) for
hazardous constituents present in the
petitioned waste. The Agency
determined that disposal in a landfill is
the most reasonable, worst-case disposal
scenario for BSC's petitioned waste, and
that the mafjor exposure route of concern
would be ingestion of contaminated
ground water. Therefore, the Agency is
proposing to use a particular fate and
transport model to predict the
maximum allowable concentrations of
hazardous constituents that may be
released from the petitioned waste after
disposal in a regulated municipal solid
waste landfill and to determine the
potential impact of disposal of BSC's
waste on human health and the
environment. Specifically, the Agency
used the maximum estimated waste
volume and the maximum reported
leachate concentrations as inputs to
estimate the constituent concentrations
in the ground water at a hypothetical
receptor well downgradient from the
disposal site. The calculated receptor
well concentrations (referred to as
compliance-point concentrations) were
then compared directly to the health-
based levels used in delisting decision-
making for the hazardous constituents
of concern.




10354

Federal Register / Vol. 59, No. 43 / Friday, March 4, 1994 / Proposed Rules

EPA believes that this fate and
transport model represents a reasonable
worst-case scenario for disposal of the
petitioned waste in a landfill, and that
a reasonable worst-case scenario is
appropriate when evaluating whether a
waste should be relieved of the
protective management constraints of
RCRA Subtitle C. The use of a
reasonable worst-case scenario results in
conservative values for the compliance-
point concentrations and ensures that
the waste, once removed from
hazardous waste regulation, will not
pose a threat to human health or the
environment. Because a delisted waste
is no longer subject to hazardous waste
control, the Agency is generally unable
to predict and does not control how a
waste will be managed after delisting.
Therefore, EPA currently believes that it
is inappropriate to consider extensive
site-specific factors when applying the
fate and transport model. For example,
a generator may petition the Agency for
delisting of a metal hydroxide sludge
which is currently being managed in an
on-site landfill and provide data on the
nearest drinking water well,
permeability of the aquifer,
dispersivities, etc. If the Agency were to
base its evaluation solely on these site-
specific factors, the Agency might
conclude that the waste, at that specific
location, cannot affect the closest well,
and the Agency might grant the petition.
Upon promulgation of the exclusion,
however, the generator is under no
obligation to continue to manage the
waste at the on-site landfill. In fact, it is
likely that the generator will either
choose to send the delisted waste off-
site immediately, or will eventually
reach the capacity of the on-site facility
and subsequently send the waste off site
to a facility which may have very
different hydrogeological and exposure
conditions,

The Agency also considers the
applicability of ground-water
monitoring data during the evaluation of
delisting petitions. In this case, the
Agency determined that, because BSC is
seeking an upfront delisting (i.e., an
exclusion based on data from waste
generated from a bench-scale treatment
process), ground-water monitoring data
collected from the areas where the
petitioner plans to dispose of the waste
in the future are not necessary. Because
the petitioned waste is not currently
generated or disposed of, ground-water
monitoring data would not characterize
the effects of the petitioned waste on the
underlying aquifer at the disposal sites
and, thus, would serve no purpose.
Therefore, the Agency did not request
ground-water monitoring data.

BSC petitioned the Agency for an
upfront exclusion (for waste that has not
yet been generated) based on
descriptions of the proposed
stabilization process that will be used to
treat BSC's dewatered filter cake,
characterization of dewatered
(unstabilized) filter cake, and results
from the analysis of waste subjected to
BSC’s proposed stabilization process.

Similar to other facilities seeking
upfront exclusions, this upfront
exclusion (i.e., an exclusion based on
information characterizing the process
and waste) would be contingent upon
the analytical testing of the petitioned
waste once stabilization is ipitiated at
BSC's Sparrows Point facility.
Specifically, BSC will be required to
collect representative samples of
stabilized filter cake to verify that the
stabilization process is on-line and
o;})\erating as described in the petition.
The verification testing requires BSC to
demonstrate that the proposed
stabilization process, once on-line, will
generate a non-hazardous waste (i.e., a
waste that meets the Agency’s
verification testing conditions).

From the evaluation of BSC’s delisting
petition, a list of constituents was
developed for the verification testing
conditions. Tentative maximum
allowable leachable concentrations for
these constituents were derived by back
calculating from the delisting health-
based levels through the proposed fate
and transport model for a landfill
management scenario. These
concentrations (i.e., “delisting levels™)
are the proposed verification testing
conditions of the exclusion.

The Agency encourages the use of
upfront delisting petitions because they
have the advantage of allowing the
applicant to know what treatment levels
for constituents will be sufficient to
render specific wastes non-hazardous,
before investing in new or modified
waste treatment systems. Therefore,
upfront delistings will allow new
facilities to receive exclusions prior to
generating wastes, which, without
upfront exclusions, would
unnecessarily have been considered
hazardous. Upfront delistings for
existing facilities can be processed
concurrently during construction or
permitting activities; therefore, new or
modified treatment systems should be
capable of producing wastes that are
considered non-hazardous, and
managed as such sooner than otherwise
would be possible. At the same time,
conditional testing requirements to
verify that the delisting levels are
achieved by the fully operational
treatment systems will maintain the
integrity of the delisting program and

will ensure that only non-hazardous
wastes are removed from Subtitle C
control.

Finally, the Hazardous and Solid
Waste Amendments of 1984 specifically
require the Agency to provide notice
and an opportunity for comment before
granting or denying a final exclusion.
Thus, a final decision will not be made
until all public comments (including
those at public hearings, if any) on
today’s proposal are addressed.

I1. Disposition of Delisting Petition

Bethlehem Steel Corporation,
Sparrows Point, Maryland.

A. Petition for Exclusion

Bethlehem Steel Corporation (BSC),
located in Sparrows Point, Maryland, is
involved in the production of tin and
chromium plated parts and steel strip.
BSC petitioned the Agency to exclude
its chemically stabilized wastewater
treatment filter cake presently listed as
EPA Hazardous Waste No. FO06—
“Wastewater treatment sludges from
electroplating operations except from
the following processes: (1) Sulfuric
acid anodizing of aluminum; (2) tin
plating on carbon steel; (3) zinc plating
(segregated basis) on carbon steel; (4)
aluminum or zinc-aluminum plating on
carbon steel; (5) cleaning/stripping
associated with tin, zinc and aluminum
plating on carbon steel; and (6) chemical
etching and milling of aluminum”, The
listed constituents of concern for EPA
Hazardous Waste No. FO06 waste are
cadmium, hexavalent chromium, nickel,
and cyanide (complexed) (see part 261,
apgendix VII).

SC petitioned the Agency to exclude
its stabilized filter cake because it does
not believe that the waste, once
generated, will meet the criteria of the
listing. BSC claims that its treatment
process will generate a non-hazardous
waste because the constituents of
concern in the waste are either not
present or are in an essentially
immobile form. BSC also believes that
the waste will not contain any other
constituents that would render the
waste hazardous. Review of this petition
included consideration of the original
listing criteria, as well as the additional
factors required by the Hazardous and
Solid Waste Amendments (HSWA) of
1984. See section 222 of HSWA, 42
U.S.C. 6921(f), and 40 CFR 260.22(d)(2}-
(4). Today's proposal to grant this
petition for delisting is the result of the
Agency'’s evaluation of BSC'’s petition.

B. Background

On January 2, 1991, BSC petitioned
the Agency to exclude its stabilized
filter cake from the lists of hazardous
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wastes contained in §261.31 and
§261.32, and subsequently provided
additional information to complete its
petition. Specifically, BSC requested
that the Agency grant an upfront
exclusion (i.e., an exclusion that applies
to waste not presently generated) for
dewatered filter cake that will be
stabilized using lime kiln dust and
powerplant fly ash at its Sparrows Point
facility.

In support of its petition, BSC
submitted: (1) Detailed descriptions of
its manufacturing, waste treatment, and
stabilization processes, including
schematic diagrams; (2) Material Safety
Data Sheets (MSDSs) for all trade name
products used in the manufacturing and
waste treatment processes; (3) results
from total constituent analyses for the
eight Toxicity Characteristic (TC) metals
listed in § 261.24, nickel, cyanide, zinc,
and sulfide from representative samples
of the dewatered (unstabilized) filter
cake and the stabilized filter cake; (4)
results from the EP Toxicity Test and
the Toxicity Characteristic Leaching
Procedure (TCLP, SW-846 Method
1311) for the eight TC metals (except for
barium and selenium) and nickel from
representative samples of the dewatered
(unstabilized) flter cake, uncured
stabilized filter cake, and the cured
stabilized filter cake; (5) results from
total oil and grease analyses from
representative samples of the dewatered
(unstabilized) filter cake and stabilized
filter cake; (6) results from the Multiple
Extraction Procedure (MEP, SW-846
Method 1320) for the eight TC metals
(except for barium and selenium) and
nickel from representative samples of
the stabilized filter cake; (7) test results
and information regarding the
hazardous characteristics of ignitability,
corrosivity, and reactivity; (8) results
from the TCLP analyses for the TC
volatile and semivolatile organic
compounds from representative samples
of the dewatered (unstabilized) filter
cake; and (9) results from total
constituent analyses for hexavalent
chromium from representative samples
of dewatered (unstabilized) filter cake.

Similar to other facilities seeking
upfront exclusions, once BSC’s
proposed stabilization system is on-line
at its Sparrows Point, Maryland facility,
BSC would be required to submit
additional analytical data for the
petitioned waste to verify that the on-
line stabilization system meets the
treatment capability of the stabilization
process as described in the petition and
the verification testing conditions
specified in the exclusion (see Section
F—Verification Testing Conditions).

BSC's Sparrows Point, Maryland
lacility is involved in electroplating

operations producing tin and chromium
plated parts and steel strip. Three
plating lines contribute wastes to the
wastewater treatment plant generating
BSC's chromium high density filter
cake, namely, a tin steel-chromium
type (TFSCT) plating line and two
halogen tinning lines.

The TFSCT plating line is designed to
deposit a layer of chromium on the steel
strip with an additional outer protective
covering of chromium oxides. The
TFSCT plating line consists of five
major sections: The Entry Section, the
Pre-Treatment Section, the Plating
Section, the Post-Treatment Section,
and the Delivery Section. The purpose
of the entry section is to join the ends
of the steel coils in preparation for
subsecﬁuent continuous processing in
the following sections. The pre-
treatment section cleans and prepares
the steel to be plated. The strip passes
through an electrolytic cleaning system,
brush scrubber, and pickle and pickle
rinse cells to remove oil, dirt, rust, and
other foreign substances. In the plating
section, the steel strip passes through
the plater conditioner cell prior to
entering the plating cell. The chromium
and chromium oxide layers are
electrolytically plated onto the steel
strip. The steel strip is rinsed, after it
leaves the plater, in the dragout and
rinse cells. In the post-treatment section,
the coated steel strip is washed, dried,
and oiled prior to being coiled for
shipping or storage. The oil film helps
to prevent scratching of the coated strip
during handling, serves as a lubricant
for punching and forming operations,
and retards oxidation and corrosion.
The delivery section consists of the
equipment required for strip tension
contrel, storage, measurement and
inspection, and shearing and winding
into coils.

During the TFSCT plating process
overflow chromic acid solution frem the
plater conditioner, overflow rinse
waters from the dragout and rinse cells
of the plater section, and overflow rinse
waters from the final washer cell are
sent to a sump (the chromium sump)
which collects only chromium-bearing
wastewaters. The collected wastewater
is then pumped from the chromium
sump to the chromium High Density
Sludge (HDS) Wastewater Treatment
Plant. In addition, if it is necessary to
shut down the TFSCT plating line for
repairs or in the event of a strip break,
chromium-bearing wastewaters from the
plater conditioner and plater section are
sent to a storage tank for subsequent
treatment via the chromium HDS
wastewater treatment plant.

The two halogen tinning lines are
designed to deposit a thin layer of tin

on metal strip with an outer protactive
covering of a thin film of
chromium and chromium oxides. The
two halogen lines also consist of five
major sections: the Entry Section, the
Pre-treatment Section, the Tin Plating
Section, the Post-Treatment Section,
and the Delivery Section. The purpose
of the entry section is to join the ends
of the coils in preparation for
subsequent continuous processing in
the fgﬁowing sections. The pre-
treatment section cleans and prepares
the metal strip to be plated. The metal
strip is cleaned in a hot, alkaline
solution, A brush scrubber removes
loosened dirt and any remaining caustic
film, then a sulfuric acid solution is
used to remove metal oxides. A second
brush scrubber removes the remaining
acid film. In the plating section, the
cleaned, prepared metal strip is
electroplated with tin. In the tin plating
unit, the strip rides on top of the
halogen plating solution, while a series
of soluble anodes below the surface
provide the tin for plating. The metal
strip is sprayed and rinsed, after it
leaves the plater, to remove any residual
plating solution. After being dried, the
metal strip passes through the electrical
induction reflow (melting) process
where the plated tin is converted from
a matte (as plated) finish to a bright
finish. The post-treatment section
consists of a chemical treatment tank
and a washer. In the chemical treatment
tanks sodium dichromate is used to
produce a thin uniform chromium and
chromium oxide layer on the tinned
surface via cathodic electrolysis. The

- film serves to stabilize or “passivate™

the tinned surface preventing the
undesirable tin oxides from forming.
This section is completed with a dryer,
Trion oiler, and a bridle roll. The
delivery section consists of the delivery
looping tower, a bridle roll, inspection
and a recoil area where the metal strip
is cut and transferred to empty reels.

During the halogen tinning process,
rinse waters from the chemical
treatment washer are sent to the
chemical treat sump and further
pumped to the chromium HDS
treatment system. This is the only
wastewater entering the chromium HDS
wastewater treatment system from the
Halogen Tinning Lines.

The waste streams from the TFSCT
plating (chromium sump) and Halogen
Tinning (chemical treat sump) lines are
combined in a 50,000-gallon storage
tank. From the storage tank the
wastewater is pumped to a 10,000-
gallon reduction reactor where the pH of
the wastewater is adjusted by the
addition of sulfuric acid. In addition,
liquid sulfur dioxide (SO,) is added to
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reduce hexavalent chromium to
trivalent chromium. The reduced
chromium wastewater is next
transferred to a 7,000-gallon
neutralization tank and mixed with lime
and previously-precipitated solids. The
wastewater then flows by gravity to a
1,200-gallon flocculator tank where a
polymer is added to promote
flocculation of the metal hydroxides.
The neutralized wastewater, containing
approximately 2-5 percent solids, is
then sent through a 50-foot diameter
gravity thickener, where thickened
sludge is removed and subsequently
dewatered by a rotary drum vacuum
filter to 35-55 percent solids. The
thickener effluent is filtered and the
filtrate is discharged to the Tin Mill
Canal for further wastewater treatment
prior to discharge to a receiving surface
water body. The filtrate from the
vacuum filter and the filter backwash
are returned to the flocculator tank. The
dewatered filter cake is discharged to a
collection hopper and currently shipped
to/treated at a permitted hazardous
waste treatment facility (Envirite
Corporation, York, Pennsylvania) before
disposal.

In its petition, BSC proposed to
stabilize the dewatered ﬁFter cake using
lime kiln dust and powerplant fly ash.
This process is based on the pozzolanic
reaction that adsorbs and/or
encapsulates the heavy metals present
in the chromium filter cake into a
calcium-alumino-silicate matrix. Based
on bench-scale studies of its proposed
stabilization process, BSC proposed
using 3 parts lime kiln dust, 2 parts
powerplant fly ash to 5 parts dewatered
filter cake (by weight) and 2 parts water
to form the stabilized filter cake. Once
delisted, BSC plans to dispose of the
stabilized filter cake at an on-site to-be-
constructed Subtitle D landfill.

BSC initially collected a total of four
composite samples of its dewatered
filter cake during a four-week period
between April 1, 1988 and April 28,
1988. The samples were collected using
a scoop as sludge was discharged from
the end of the vacuum filter press. Each
composite sample was comprised of
grab samples collected over a period of
approximately five days. Portions of the
composite samples were then stabilized
using lime kiln dust and powerplant fly
ash in a bench-scale process.
Specifically, 1,000 grams of dewatered
filter cake were mixed with 600 grams
of lime kiln dust, 400 grams of
powerplant fly ash, and water and
allowed to cure until air-dried.

BSC provided analysis results for
samples of dewatered (unstabilized)
filter cake, filter cake samples that had
just been stabilized, and filter cake

samples that were allowed to cure for 15
days. Four composite samples of
dewatered (unstabilized) filter cake and
four composite samples of stabilized
filter cake samples were analyzed for
the total concentrations (i.e., mass of a
particular constituent per mass of waste)
of the eight TC metals, nickel, cyanide,
zing, sulfide, and total oil and grease
content. Composite samples of
dewatered (unstabilized) filter cake,
uncured stabilized filter cake, and cured
stabilized filter cake were also analyzed
for EP Toxicity and TCLP leachate
concentrations (i.e., mass of a particular
constituent per unit volume of extract)
of the eight TC metals (except for
barium and selenium) and nickel.

On March 18, 1992, BSC submitted
additional information which included
results from the analysis of four
composite samples of dewatered
(unstabilized) filter cake. These samples
were collected over a period of four
weeks from January 15, 1992 to
February 10, 1992. Using a stainless
steel scoop, BSC collected grab samples
from the middle and both ends of the
filter drum to ensure a representative
sample. Each daily composite sample
was comprised of 5 grab samples. After
the last grab sample was taken each day,
the samples of filter cake were
thoroughly mixed to form the daily
composite. All four dewatered
(unstabilized) filter cake composite
samples were analyzed for total
chromium, hexavalent chromium, and
TCLP leachate concentrations of the TC
volatile and semivolatile organic
compounds.

BSC claims that due to consistent
manufacturing and waste treatment
processes, the analytical data obtained
from the two sampling events are
representative of any variation in the
chemically stabilized wastewater
treatment filter cake constituent
concentrations. BSC further explained
in its petition that the samples collected
in January and February 1992 represent
filter cake generated specifically when
different combinations of the three
plating lines were operating.

C. Agency Analysis

BSC used SW-846 Method 7000 to
quantify the total constituent
concentrations of arsenic, barium,
cadmium, lead, nickel, selenium, silver,
and zinc in the filter cake samples. BSC
used an Agency approved Bethlehem
Steel Standard Method 1 to quantify the

' Bethlehem Steel Standard Method. “Methods of
Sampling and Analysis Vol. 1 Iron and Steel" -
Chromium by the Persulfate Oxidation Method.
Additional descriptive information about this
method is included in the RCRA public docket for
today's notice.

total constituent concentration of
chromium in the filter cake samples.
BSC used SW-846 Method 3060 to
digest the samples, and then followed
Method 7195 to analyze/quantify
hexavalent chromium concentrations in
the dewatered (unstabilized) filter cake
samples. BSC used “Determination of
Mercury in Water By Gold-Film
Analyzer”, to quantify the total
constituent concentration of mercury in
the filter cake samples. BSC used SW—
846 Method 9010 to quantify the total
constituent concentration of cyanide in
the filter cake samples. BSC used
*‘Methods for Chemical Analysis of
Water and Wastes" Method 376.1 to
quantify the total constituent
concentration of sulfide in the filter
cake samples.

Using SW-846 Method 9071, BSC
determined that its stabilized filter cake
had a maximum oil and grease content
of 0.099 percent; therefore, the leachate
analyses did not have to be modified in
accordance with the Oily Waste EP
methodology (i.e., wastes having more
than one percent total oil and grease
may either have significant
concentrations of constituents of
concern in the oil phase, which may not
be assessed using the standard leachate
procedures, or the concentration of oil
and grease may be sufficient to coat the
solid phase of the sample and interfere
with the leaching of metals from the
sample).

BSC used SW-846 Method 1310 (EP)/
Method 7000 to quantify the EP
leachable concentrations of arsenic,
cadmium, chromium, lead, mercury,
nickel, and silver in the filter cake
samples, and used modified SW-846
Method 1310 (using distilled waster,
instead of acetate buffer, in the
extraction) and Method 9010 to quantify
the EP leachable concentration of
cyanide in cured stabilized samples.
BSC used SW-846 Method 1311
(TCLP)/Method 7000 to quantify the
TCLP leachable concentrations of
arsenic, cadmium, chromium, lead,
mercury, nickel, and silver in the filter
cake samples. BSC used SW-846
Method 1320 (MEP)/Method 7000 to
quantify the MEP leachable
concentrations of the TC metals (except
for barium and selenium) and nickel in
the cured stabilized filter cake.

Table 1 presents the maximum total
constituent concentrations of the eight
TC metals, nickel, cyanide, zinc, and
sulfide for the dewatered (unstabilized)
filter cake and stabilized filter cake.
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TABLE 1.—MAXIMUM TOTAL CONSTITU-
ENT CONCENTRATIONS (PPM)1 FiL-
TER CAKE

Dewatered s
. . e Stabilized
Constituents (mgd) filter cake
<20 52
<100 <100
0.55 0.50
240,000 55,000
48 U veaiiseraien
= 140 350
0.087 0.091
96 85
<1.0 <1.0
<6.0 <6.0
342 52
120 20
220 160

<Denotes that the constituent was not de-
1931:! at the detection limit specified in the
ta . .

1These levels represent the highest con-
centration of each constituents found in any
sample of dewatered (unstabilized) filter cake
and stabilized filter cake collected by BSC.
The maximum level of a specific constituent in
dewatered filter cake does not necessarily cor-
respond to the maximum level of the constitu-
ent in stabilized filter cake. In addition, these
levels do not necessarily represent the specific
levels found in one sample.

Table 2 presents the maximum
reported or calculated EP or TCLP
leachate concentrations for the eight TC
metals, nicke], cyanide (EP analysis
only), and zinc. Table 3 presents the
leachate concentrations obtained from
the MEP leachate analysis performed on
the cured stabilized filter cake.

The detection limits presented in
Tables 1, 2, and 3 represent the lowest
concentrations quantifiable by BSC
when using the appropriate SW-846 or
Agency-approved analytical methods to
analyze its waste. (Detection limits may
vary according to the waste and waste
matrix being analyzed, i.e., the
“cleanliness’ of waste matrices varies

and “dirty” waste matrices may cause
interferences, thus raising the detection
limits).

BSC used SW-846 Method 1311
(TCLP) to leach, then followed Method
8260 and Method 8270 to quantify the
leachable concentrations of the volatile
and semivolatile organic compounds
listed in Table 1 of § 261.24.
Chloroform, the only detected organic
constituent, was found at a maximum
concentration of 0.0624 ppm (without
blank correction) in BSC's dewatered
(unstabilized) filter cake. Chloroform
was also detected at a level of 0.0950
ppm in one of two method blanks;
therefore, its presence in the waste is
uncertain and may be attributed to
laboratory contamination.

Last, on the basis of explanations
provided by the petitioner, none of the
analyzed samples exhibited the
characteristics of ignitability,
corrosivity, or reactivity. See § 261.21,
§261.22 and § 261.23.

TABLE 2.—MAXIMUM EP AND TCLP LEACHABLE CONCENTRATIONS (PPM) 1 FILTER CAKE

Uncured | Cured
Dewatered sta- sta-
Constituents (unstabilized) | bilized bilized
fiter cake filter filter
cake cake
EP Analysis Results:
g dae e N e S e S e R Ll o e WY, L S enm T T R e T <0.02 0.03 <0.02
2t g e M G GG R TR R ST L W G (T SR o S SN ER | s B T 2<5.0
<0.02 <0.02 <0.02
12.7 <0.05 <0.05
0.03 0.04 <0.01
<0.002 0.004 <0.002
0.30 0.14 0.10
STy T e ey SR W 1 = e I W LT ST TN O T TR RS e N ey 2<0.05
T AT TR NATL TR RN <0.05 <0.05
T R T e s S A B e R L S S TR N 00 i e e B Ll s bins ey <0.02
e e O TR Sl d e B i o S 19 ' My VTS AR O 4k 300 5 M B0 SRS Al D (G 245
TCLP Analysis Results:
Arsenic <0.02 <0.02
5T e g re et e e e M S e R ST e e ] g AR I S iled | 2<5.0
Cadmium <0.02 <0.02 <0.02
Chromium 312 <0.05 0.10
Lead 0.04 <0.01 <0.01
Mercury <0.002 0.002 | <0.002
NICKBL s ivaendivpinunsens 0.30 0.20 0.20
S L SRS TSI SR ISR O s DRSE SR L R B RN R DN R ORI (et 2<0.05
o R e M U e I R <0.05 <0.05 <0.05
e e o e e S e e B e e e g D DI Nt gy o [ e Mg o T 245

<Denotes that the constituent was not detected at the detection limit specified in the table.

' These levels represent the h?hest concentration of each constituent found in any sample of dewatered (unstabilized) filter cake, uncured sta-

bilized filter cake and cured stabi

sampie.

ized filter cake coliected by BSC. The maximum level of a specific constituent in dewatered filter cake does not
necessarily correspond to the maximum level of the constituent in
levels do not necessarily represent the specific levels found in one

2Calculated from the maximum total constituent level in stabilized fi
grams-of sample and dilution with 2 liters of TCLP leaching solution) ai

uncured stabilized filter cake or cured stabilized filter cake. In addition, these

er cake samples by assuming a dilution factor of twenty (based on 100
nd a theoretical worst-case leaching of 100 percent.

TABLE 3—MEP ' LEACHATE CONCENTRATIONS (PPM) CURED STABILIZED FILTER CAKE

Days/Concentrations 2
Constituents Et?astx-
1 2 3 4 5 6 7 8 9
ArseniC R ze MaS s Lieantats 0.02 <0.02 <0.02 <0.02 <0.02 <0.02 <0.02 <0.02 <0.02
Cadimim s s ie s nsamsisnte <0.02 <0.02 <0.02 <0.02 <0.02 <0.02 <0.02 <0.02 <0.02 <0.02
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TABLE 3—MEP ' LEACHATE CONCENTRATIONS {PPM) CURED STABILIZED FILTER CAKE—Continued

Constituents EP Ex-

Days/Concentrations 2

tract

1 2 3 B 5

6 7 9

Chromium
Lead
Mercury
Nickel ...
Sitver

<0.08
0.01
<0.002
<0.10
<0.05

<005 °
<0.01
<0.002
0.10
<0.05

<0.05
D01 |
<0.002
<0.10
<0.05

0.13
<0.01
<0.002
<0.10 <0.10

0.05
<0.01
<0.002

0.08
<0.01
<0.002
<0.10
<0.05

<0.05 <0.05
<0.01 <0:01
<0.002| <0.002
<0.10 <B.10
<0.05 <0.05

<0.05
<0.01
<0.002
<0.10
<0105

8
<0.05
<0.01
<0.002
<0.10
<0.05

<Denotes that the constituent was not detected at the detection limit
1 Muttiple ‘Extraction Procedure (MEP) is a series of nine synthetic

fects of acid rain,

id rain extractions, which simulates the hypothetical long-term leaching ef-

2The highest concentration of each EP Tox metal found in ‘each ‘of the nine-day continuous extraction analyses of stabilized filter cake sam-

ples.

BSC submitted a signed certification
stating that, based on the current annual
generation rate of dewatered
(unstabilized) filter cake, the maximum
annual generation rate of stabilized filter
cake will be 1,476 wet tons
(approximately 1100 cubic yards, based
on a bulk density of 1.34 tons per cubic
yard). The Agency reviews a petitioner’s
estimates ang. on occasion, has

requested a petitioner to re-evaluate

estimated waste generation rate. EPA

accepts BSC's certified estimate of 1100

g:ll:ic yards per year of stabilized filter
e.

EPA does not generally verify
submitted test data before propesing
delisting decisions. The sworn affidavit
submitted with this petition binds the
petitioner to present truthful and
accurate results. The Agency, however,
has maintained a spot-check sampling
and analysis program to verify the
representative nature of the data for
some percentage of the submitted
petitions. A spot-check visit to a
selected facility may be initiated before
finalizing a delisting petition or after
granting a final exclusion. The Agency
was present at BSC's Sparrow Point
facility to observe thecollection of
dewatered (unstabilized) filter cake
samples on January 23,1992,

D. Agency Evaluation

The Agency considered the
appropriateness of alternative waste
management scenarios for BSC's
chemically stabilized filter cake and
decided, based on the information
provided in the petition, that disposal in
a municipal solid waste landfill is the
most reasonable, worst-case scenario for
this waste. Under a landfill disposal
scenario, the maimsnm route of
concern for any h us constituents
would be ingestion of contaminated
ground water. The Agency, therefore,
evaluated BSC's petitioned waste using
the modified EPA Composite Model for
Landfills (EPACML) which predicts the
potential for ground-water

contamination from wastes that are
landfilled. See 56 FR 32993 (July 18,
1991), 56 FR 67197 (December 30,
1991), and the RCRA public docket for
these notices for a detailed description
of the EPACML model, the disposal
assumptions, and the modifications
made for delisting. This model, which
includes both unsaturated and saturated
zone transport modules, was used to
predict reasonable worst-case
contaminant levels in ground water at a
compliance point (i.e., a receptor well
serving as a drinking-water supply).
Specifically, the model estimated the
dilution/attenuation factor (DAF)
resulting from subsurface processes
such as three-dimensional dispersion
and dilution from ground-water
techarge for a specific volume of waste.
The Agency requests comments on the
use of the EPACML as applied to the
evaluation of BSC’s petitioned waste.

For the evaluation of BSC's petitioned
waste, the Agency used the EPACML to
evaluate the mobility of the hazardous
inarganic constituents detected in the
extract from BSC's stabilized filter cake.
The Agency's evaluation, using a
maximum annual waste volume
estimate 'of 1100 cubic yards per year
and the maximum reported or
calculated EP, TCLP, or MEP leachate
concentrations (see Tables 2 and 3),
yielded compliance-point
concentrations (see Table 4) that are
orders of magnitude below the health-
based levels used in delisting decision-
making. Maximum leachable levels from
both uncured and cured stabilized waste
were below levels of concern.

TABLE 4.—EPACML: CALCULATED
COMPLIANCE-POINT  CONCENTRA-
TIONS (PPM) STABILIZED FILTER

Compliance- | Levels of
1 point con-
centrations
0.0003
0.0521

concern®

0.05
20

TaBle 4. —EPACML: CALGULATED
COMPLIANCE-POINT ~ CONCENTRA-
TIONS (PPM) STABILIZED FILTER
Cake—Continued

Compliance- | Levels of

peintcon- | ragulatory
centrations concem !

0.0021
0.0005
0.0469

1See “Docket Report on Health-Based Lev-
els and Solubilities Used in the Evaluation of
Delisting Petitions,” July 1992, Tocated in the
RCRA public docket for today's notice.

The maximum reported or calculated
leachate concentrations of arsenic,
barium, chromium, lead, mercury,
nickel, selenium, and zinc in the
stabilized filter cake yielded compliance
point concentrations well below the

Ith-based levels used in delisting
deciston-making. The Agency did not
evatuate the mobility of the remaining
inorganic constituents (i.e., cadmium,
silver, and cyanide) from BSC's waste
because they were not detected in the
leachate using the appropriate analytical
test methods (see Tables 2 and 3). The
Agency believes that it is inappropriate
to evaluate non-detectable
concentrations of a constituent of
concern in its modeling efforts if the
non-detectable value was obtained using
the appropriate analytical method. If a
constituent cannot be detected (when
using the appropriate analytical method
with an adequate detection limit), the
Agency assumes that the constituent is
not present and therefore does not
present a threat to either human health
or the environment.

As also reported in Table 1, the
maximum concentration of total cyanide
in BSC's stabilized filter cake is 52 ppm.
Because reactive cyanide is a specific
subcategory of the general class of
cyanide compounds, the maximum
level of reactive cyanide will not exceed
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52 ppm. Thus, the Agency concludes
that the concentration of reactive
cyanide will be below the Agency's
interim standard of 250 ppm. See
“Interim Agency Thresholds for Toxic
Gas Generation,” July 12, 1985, internal
Agency Memorandum in the RCRA
public docket. Lastly, because the total
constituent concentration of sulfide in
the stabilized filter cake is 160 ppm (see
Table 1), the Agency believes that the
concentration of reactive sulfide will be
below the Agency’s interim standard of
500 ppm. See “Interim Agency
Thresholds for Toxic Gas Generation,"
July 12, 1985, internal Agency
Memorandum in the RCRA public
docket.

As noted previously, chloroform was
detected in the TCLP extracts of
unstabilized waste, and also in one of
the method blanks. Thus, the presence
of chloroform is uncertain and may be
attributed to laboratory contamination.
However, the Agency also used the
EPACML to evaluate the mobility of
chloroform detected in the extract from
BSC's dewatered (unstabilized) filter
cake as a worst-case analysis of this
constituent. The Agency’s evaluation,
using a maximum annual waste volume
estimate of 1100 cubic yards per year
and a maximum leachate concentration
0f 0.0624 ppm, yielded a compliance-
point concentration of 0.0006 ppm.
Thus, even under these worst-case
assumptions, this concentration is less
than the delisting health-based level for
chloroform of 0.006 ppm.

The Agency concluged. after
reviewing BSC's processes and raw
materials list, that no other hazardous
constituents of concern, other than
those tested for, are being used by BSC
and that no other constituents of
concern are likely to be present or
formed as reaction products or by-
products in BSC’s waste. In addition, on
the basis of explanations provided by
BSC, pursuant to § 260.22, the Agency
concludes that the waste does not
exhibit any of the characteristics of
ignitability, corrosivity, or reactivity.
See § 261.21, §261.22, and § 261.23,

respectively.

lgfr?ng itg evaluation of BSC's
petition, the Agency also considered the
potential impact of the petitioned waste
via-non-ground water routes (i.e., air
emission and surface runoff). With
regard to airborne dispersal in
particular, the Agency believes that
exposure to airborne contaminants from
BSC’s stabilized waste is unlikely.

BSC’s dewatered (unstabilized) filter
cake is composed of metal hydroxides,
primarily chromic hydroxide, which is
one of the more stable wastes in the
environment. BSC’s dewatered filter

cake will then be stabilized through the
pozzolanic reaction of lime and fly ash,
which adsorbs and binds the heavy
metals present in the chromium filter
cake into a calcium-alumino-silicate
matrix, thereby rendering them
essentially immobile. The stabilization
product will ultimately cure into a
concrete-like solid material. Therefore,
EPA does not believe that airborne
exposure to hazardous contaminants
released from BSC's chemically
stabilized filter cake is likely to present
a hazard to human health. In addition,
there are no significant volatile
constituents of concern present in the
filter cake for that could lead to airborne
exposure to any organic constituent.

owever, the Agency evaluated the
potential hazards resulting from the
unlikely scenario of airborne exposure
to hazardous constituents released from
BSC'’s waste in an open landfill. The
results of this worst-case analysis
indicated that no substantial present or
potential hazard to human health from
exposure to particulate emissions from
BSC's waste is likely. A description of
the Agency's assessment of the potential
impact of BSC's waste, with regard to
airborne dispersal of waste
contaminants, is presented in the docket
for today’s proposed rule.

The Agency also considered the
potential impact of the petitioned
wastes via a surface water route.
Because BSC's waste will be stabilized
in a solidified form, contamination of
surface water is unlikely to occur
through particulate runoff from a
landfill containing the BSC's waste. The
Agency also believes that containment
structures at municipal solid waste
landfills can effectively control surface
water run-off, as the recently
promulgated Subtitle D regulations (see
56 FR 50978, October 9, 1991) prohibit
pollutant discharges into surface waters.

Furthermore, the concentrations of
any hazardous constituents dissolved in
the runoff will tend to be lower than the
levels in either the TCLP or MEP
leachate analyses reported in today's
notice, due to the aggressive acid
medium used for extraction in the TCLP
and MEP tests. The Agency believes
that, in general, leachate derived from
the waste is unlikely to directly enter a
surface water body without first
travelling through the saturated
subsurface zone where further dilution
and attenuation of hazardous
constituents will also occur. Significant
releases to surface water through
erosion and runoff of landfilled BSC's
waste are unlikely due to the solidified
concrete form of the waste.
Furthermore, in the unlikely event that
BSC's chemically stabilized filter cake

reached surface water, the stabilized
form of the waste would mitigate any
impact. Leachable concentrations
provide a direct measure of the
solubility of a toxic constituent in water,
and are indicative of the fraction of the
constituent that may be mobilized in
surface water, as well as ground water.
The reported TCLP and MEP extraction
data show that the metals in BSC's
chemically stabilized filter cake are
essentially immobile in aqueous
solution. For example, the maximum
leachable chromium level was 0.10
ppm, which is less than 0.0002% of the
chromium present in BSC's chemically
stabilized filter cake. Therefore, BSC's
waste that might be released to surface
water would be likely to remain
undissolved. Finally, any transported
constituents would be further diluted in
the receiving surface water body due to
relatively large flows of the streams/
rivers of concern.

Based on the reasons discussed above,
EPA believes that contamination of
surface water through run-off from the
waste disposal area is very unlikely.
Nevertheless, the Agency evaluated
potential impacts on surface water if
BSC'’s waste were released from a
municipal solid waste landfill through
run off and erosion (see the docket for
today’s proposed rule). The estimated
levels of the hazardous constituents of
concern in surface water would be well
below health-based levels for human
health, as well as below the EPA
Chronic Water Quality Criteria for
aquatic organisms (USEPA, OWRS,
1987). The Agency, therefore, concluded
that BSC’s chemically stabilized waste
is not a substantial present or potential
hazard to human health and
environment via the surface water
exposure pathway.

E. Conclusion

The Agency believes that BSC's
descriptions of its stabilization process
and its characterization of waste
composition, in conjunction with the
proposed delisting testing requirements,
provide a reasonable basis to conclude
that the likelihood of migration of
hazardous constituents from the
petitioned waste will be substantially
reduced, and thus, that BSC’s petition
for an upfront conditional exclusion
should be granted. The Agency believes
that the sampling procedures used by
BSC were adequate, and that the
samples are representative of the day-to-
day variations in constituent
concentrations found in the stabilized
filter cake. The Agency believes that
data submitted in support of the petition
show that BSC's proposed stabilization
process can render the dewatered filter
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cake immobile and non-hazardous. In
addition, under the testing provisions of
the conditional exclusion, BSC will be
required to re-treat or dispose of as
hazardous any batch exhibiting extract
levels at or above a specified level (ie.,
“delisting level"”) (see Section F—
Verification Testing Conditions).

The Agency proposes to grant a
conditional, upfront exclusion to
Bethlehem Steel Corporation, located in
Sparrows Point, Maryland, for the
stabilized filter cake described in its
petition as EPA Hazardous Waste No.
F006. The Agency’s decision to exclude
this waste is based on process
descriptions, characterization of
dewatered (unstabilized) filter cake, and
results from the analysis of waste
subjected to BSC's proposed
stabilization process. If the propesed
ruls is finalized, the petitioned
stabilized filter cake, provided the
conditions of the exclusion are met, will
no longer be subject to regulation under
Parts 262 through 268 and the
permitting standards of Part 270.

E. Verif cation Testing Conditions

proposed, verification tests are to
be condumed in two phases, initial and
subsequent. The initial testing
requirements epply to at least the first
eight weeks that BSC stabilizes its
dewatered filter cake as described in its
petition. Upon approval by EPA, the
subsequent testing requirements apply
to the stabilized waste generated after
the initial verification testing period.
The propesed conditions also include
an annual testing requirement.

If the final exclusion is granted as

roposed, BSC will be required both to
verify that the treatment system is on-
line and operating as described in the
petition, and to show that, once on-line,
the stabilized filter cake continues to
meet the Agency’s verification testing
limitations (i.e., “delisting levels").
These proposed conditions are specific
to the upfront exclusion petitioned for
by BSC. The Agency may choose to
modify these proposed conditions based
on comments that may be received
during the public comment period for
this proposed rule. This proposed
exclusion for BSC's stabilized filter cake
is conditional upon the following
requirements:

(1) Testing: Sample collection and analyses
(including quality control (QC) procedures)
must be performed ing to SW-846
methodologies. If EPA judges the
stabilization process to be effective under the
conditions used during the initial verification
testing, BSC may replace the testing required
in Gondition (1) {1)(A) with the testing required
in Condition (1)(B). BSC must continue to
test as specified in Condition (1)(A) until and

unless notified by EPA in writing that testing
in Condition [1){A) may be replaced by
Condition 11)(B) (to the extent directed by
EPA).

(A) Initial Verification Testing: During at
least the first eight weeks of operation of the
full-scale treatment system, BSC must collect
and analyze weekly composites
representative of the stabilized waste. Weekly
compasites must be composed of
representative grab samples collected from
every batch during each week of
stabilization. The conﬁ;oeue samples must be
collected and analyze ior to the disposal
of the stabilized filter cake, for all
comstituents listed in Condition {3). BSC
must report the analytical test data, including
a record of the ratios.of lime kiln dust and
fiy ash used and quality control information,
obtained during this initial no later
than 60 days after the collection of the last
composite of stabilized filter cake.

The Agency has determined, based on
the generation rate of stabilized filter
cake, that approximately eight weeks
would be required for BSC to collect
sufficient data to verify that a full-scale
stabilization process is operating
correctly. The proposed initial testing
condition, if promulgated, will require
BSC to collect 8 minimum of eight
composite samples during the first eight
weeks that BSC stabilizes its dewatered
filter cake. The Agency believes that
proposed initial verification testing is
appropriate, because the volume of
dewatered (unstabilized) filter cake to
be generated daily is relatively small,
and hazardous constituents in the filter
cake become immohile after chemical
stabilization. This initial testing
condition wounld ensure that the full-
scale treatment system is closely
monitored during the start-up period. If
the Agency determines that the data
collected under this condition reveal
that the treatment system is not being
operated as described in BSC's petition,
the exclusion will not cover the
generated stabilized filter cake. If the
Agency determines that the data
obtained from the initial verification
period demonstrates the treatment
process is effective, EPA will notify BSC
in writing that the testing conditions in
(1)(A) may be replaced with the testing
conditions in [1)(B).

The Agency believes that the
concentrations of the constituents of
concern in the stabilized filter cake may
vary somewhat ever time. Based on
information BSC provided in its
petition, total chromium concentrations
in the dewatered (unstabilized) filter
cake range from 7.75 percent to 24
percent. To ensure that BSC's
stabilization process effectively handles
the variation in chromium
concentration in the dewatered filter

cake, the Agency is proposing a

subsequent verification testing
condition. In addition to chromium, low
leachable concentrations of lead and
nickel were found in unstabilized and
stabilized filter cake. Thus, the
proposed snbsequent testing would
demonstrate that the stabilization
process is eperating as described in the
petition and that the stabilized filter
cake does not exhibit unacceptable
levels of key toxic constituents (ie.,
chromium, lead, and nickel). Therefore,
the Agency is propesing to require BSC
to analyze monthly composites of the
stabilized filter cake as described in
Condition {1)(B).

(B) Subsegquent Verificotion Testing:
Following written notification by EPA, BSC
may substitute thet condition in (1)(B)
for (1)(A). BSC must collect and analyze at
least one composiie representative of the
stahilized filter.cake generated sach month.
Monthly composites must be comprised of
representative samples collected from all
batches that are stabilized in a one-month
period. The monthly samples must be
analyzed prior to the disposal of the
stabilized filter cake for chromium, lead and
nickel. BSC may, at its discretion, analyze

compesite samples more frequently to
demonstrate that smaller batches of waste are
non-hazardous. +

The Agency is also proposing to
require BSC to demonstrate, on an
annual basis, that the characteristics of
the petitioned waste remain as
originally described. Therefore, the
Agency is proposing to require BSC to
analyze, on an annual basis, a
representative composite sampile of the
stabilized filter cake for all Toxicity
Characteristic {TC) constituents as
described in Condition (1)(C).

(C) Annural Verification Testing: In order to
confirm that the characteristics of the waste
do not change significantly over time, BSC
must, on an annual basis, analyze a
representative composite sample of stabilized
filter cake for all TC constituents listad in 40
CFR §261.24 using the method specified
therein, This composite sample must
represent the stabmzed filter cake generated
over one week.

The Agency believes that callecting
monthly composite samples will ensure
that BSC's stabilization process is not
adversely affected by the potential
variability in concentrations of
chromium, lead and nickel. The data
obtainéd from the annual ”
recharacterization of the petitioned
waste will assist EPA in determining
whether the petitioned waste is more
variable than originally described by the
petitioner. The Agency also believes
that the annuel recharacterization of the
petitioned waste is not overly
burdensome to the petitioner and notes
that these data will assist the petitioner
in complying with §262.11(c) which
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requires generators to determine
whether their wastes are hazardous, as
defined by the Toxicity Characteristic
(see § 261.24).

Future delisting proposals and
decisions issued by the Agency may
include different testing and reporting
requirements based on an evaluation of
the manufacturing and treatment
processes, the waste, the volume of
waste (including whether there is a
fixed volume of waste), and other
factors normally considered in the
petition review process. For example,
wastes with variable constituent
concentrations, discussed in previous
delisting decisions (see e.g., 56 FR
41286, August 20, 1991, and 56 FR
67197, December 30, 1991), may require
more frequent and more extensive
continuous batch testing.

(2) Waste Holding and Handling: BSC must
store, as hazardous, all stabilized filter cake
generated until verification testing {as
specified in Conditions (1)(A) and (13(B)) is
completed and valid analyses demonstrate
that the delisting levels set forth in Condition
(3) are met. If the levels of hazardous
constituents measured in the samples of
stabilized filter cake generated are below all
of the levels set forth in Condition (3), then
the stabilized filter cake is non-hazardous
and may be managed and disposed of in
accordance with all applicable solid waste
regulations. If hazardous constituent levels in
any weekly or monthly composite sample
equal or exceed any of the delisting levels set
in Condition (3}, the stabilized filter cake
generated during the time period
corresponding to this sample must be
retreated until it is below these levels or
managed and disposed of in accordance with
Subtitie C of RCRA,

The purpose of Condition (2) is to
ensure that stabilized filter cake which
contains hazardous levels of specific
constituents is managed and disposed of
in accordance with Subtitle C of RCRA.
Holding the stabilized filter cake until
characterization is complete will protect
against improper handling of hazardous
material. The stabilized samples must
be analyzed for the appropriate
parameters, and must meet the .
appropriate delisting levels in Condition
(3), in order for the waste to be excluded
from the hazardous waste regulatory
system.

The Agency selected the set of
constituents specified in Condition (3)
after reviewing information about the
compeosition of BSC's unstabilized and
stabilized F006 filter cake and
descriptions of BSC's manufacturing
and treatment processes. The analytes in
Condition (3) include TC metallic
constituents currently regulatéd under
§261.24 and nickel.

The Agency established the delisting
levels by first back-calculating the

maximum allowable leachate
concentrations (MALs) from the health-
based levels (HBLs) for the constituents
of concern using the EPACML DAF of
96 for BSC’s maximum annual
stabilized waste volume of 1,100 cubic
yards, i.e., MAL=HBL x DAF. The
calculated MALs were then compared
with the maximum contaminant
concentrations for the toxicity
characteristic (i.e., TC levels) shown in
§261.24, as § 260.22(d)(3) precludes
delisting any waste that exhibits a
characteristic. The delisting levels
established in Condition (3) are the
lesser of the calculated MALs and the
TC levels. Delisting levels are set at the
TC levels for selenium, barium,
chromium, and silver.

(3) Delisting Levels: All concentrations
must be measured in the waste leachate by
the method specified in 40 CFR 261.24. The
leachable concentrations for the constituents
must be below the following levels (ppm):
arsenic—4.8; barium—100; cadmfum—o0.48;
chromium—5.0; nickel—9.6; lead—1.4;
mercury—{0.19; selenium—1.0; silver—5.0.

Condition (4) given below allows BSC
to alter the stabilization process (e.g.,
the stabilization reagents) from the
process conditions identified during the
initial verification testing under (1){A).
The Agency believes that this condition
allows BSC a reasonable amount of
flexibility to change and improve its
process, but still requires BSC to notify
EPA and to confirm that the process
remains effective.

{4) Changes in Operating Conditions: After
completing the initial verification test period
in Condition (1)(A), if BSC decides to
significantly change the stabilization process
(e.g., stabilization reagents) developed under
Condition (1), then BSC must notify EPA in
writing prior to instituting the change. After
written epproval by EPA, BSC may manage
the waste generated from the changed
process as non-hazardous under this
exclusion, provided the other conditions of
this exclusion are fulfilled.

Condition {5) given below outlines the
procedures BSC must follow in
submitting data collected under the
conditional exclusion to EPA. The
certification statement that BSC must
sign provides added assurance that data
provided are accurate and complete.

(5) Data Submittals: Two weeks prior to
system start-up, BSC must notify in writing
the Section Chief, Delisting Section (see
address below) when stabilization of the
dewatered filter cake will begin. The data
obtained through Condition (1)(A) must be
submitted to the Section Chief, Delisting
Section, OSW (0S-333), U.S. EPA, 401 M
Street, SW., Washington, DC 20460 within
the time period specified. The analytical
data, including quality control information
and records of ratios of lime kiln dust and
fly ash used, must be compiled and

maintained on site for a minimum of five
years. These data must be furnished upon
request and made available for inspection ny

" EPA or the State of Maryland. Failure to

submit the required data within the specified
time period or maintain the required records
on site for the specified time will be
considered by the Agency, at its discretion,
sufficient basis to revoke the exclusion to the
extent directed by EPA, All data must be
accompanied by a signed copy of the
following certification statement to attest to
the truth and accuracy of the data submitted:

*Under civil and criminal penalty of law
for the making or submission of false or
fraudulent statements or representations
(pursuant to the applicable provisions of the
Federal Code, which include, but may not be
limited to, 18 U.S.C. 1001 and 42 U.S.C.
6928), I certify that the information contained
in or accompanying this document is true,
accurate and complete.

As to the (t!me? identified section(s) of
this document for which I cannot personally
verify its (their) truth and accuracy, 1 certify
as the company official having supervisory
responsibility for the persons who, acting
under my direct instructions, made the
verification that this information is true,
accurate and complete.

In the event that any of this information is
determined by EPA in its sole discretion to
be false, inaccurate or incomplete, and upon
conveyance of this fact to the company, I
recognize and agree that this exclusion of
waste will be void as if it never had effect
or to the extent directed by EPA and that the
company will be liable for any actions taken
in contravention of the company’s RCRA and
CERCLA obligations premised upon the
company's reliance on the void exclusion.”

If made final, the proposed exclusion
will apply only to the stabilized filter
cake generated during the treatment of
dewatered filter cake produced by BSC's
Sparrows Point, Maryland facility. In
addition, if made final the exclusion
will apply only to the processes and
waste volume (a maximum of 1100
cubic yards of stabilized filter cake
generated annually) covered by the
original demonstration. The facility
would require a new exclusion if either
its manufacturing or treatment processes
are significantly altered beyond the
changes in operating conditions
described in Condition (4), such that an
adverse change in waste composition
(e.g., if levels of hazardous constituents
increased significantly) or increase in
waste volume occurred. Accordingly,
the facility would need to file a new
petition for the altered waste. The
facility must treat stabilized filter cake
generated either in excess of 1100 cubic
yards per year or from changed
processes as hazardous until a new
exclusion is granted.

Although management of the waste
covered by this petition would be
relieved from subtitle C jurisdiction
upon final promulgation of an
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exclusion, the generator of a delisted
waste must either treat, store, or dispose
of the waste in an on-site facility, or
ensure that the waste is delivered to an
off-site storage, treatment, or disposal
facility, either of which is permitted,
licensed, or registered by a State to
manage municipal or industrial solid
waste. Alternatively, the delisted waste
may be delivered to a facility that
beneficially uses or reuses, or
legitimately recycles or reclaims the
waste, or treats the waste prior to such
beneficial use, reuse, recycling, or
reclamation.

I11. Effective Date

This rule, if made final, will become
effective immediately upon final
publication. The Hazardous and Solid
Waste Amendments of 1984 amended
section 3010 of RCRA to allow rules to
become effective in less than six months
when the regulated community does not
need the six-month period to come into
compliance. That is the case here,
because this rule, if finalized, would
reduce the existing requirements for
persons generating hazardous wastes. In
light of the unnecessary hardship and
expense that would be imposed on this
petitioner by an effective date six
months after publication and the fact
that a six-month deadline is not
necessary to achieve the purpose of
section 3010, EPA believes that this
exclusion should be effective
immediately upon final publication.
These reasons also provide a basis for
making this rule effective immediately,
upon final publication, under the
Administrative Procedure Act, pursuant
to 5 U.S.C. 553(d).

IV. Regulatory Impact

Under Executive Order 12866, EPA
must conduct an “assessment of the
potential costs and benefits” for all
“significant” regulatory actions. This
proposal to grant an exclusion is not
significant, since its effect, if
promulgated, would be to reduce the
overall costs and economic impact of
EPA's hazardous waste management
reiulations. This reduction would be
achieved by excluding waste generated
at a specific facility from EPA's lists of
hazardous wastes, thereby enabling this
facility to treat its waste as non-
hazardous. There is no additional
impact due to today’s rule. Therefore,
this proposal would not be a significant
regulation, and no cost/benefit
assessment is required. The Office of
Management and Budget (OMB) has also
exempted this rule from the requirement
for OMB review under section (6) of
Executive Order 12866.

V. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 601-612, whenever an
agency is required to publish a general
notice of rulemaking for any proposed
or final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis that
describes the impact of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). No regulatory flexibility
analysis is required, however, if the
Administrator or delegated
representative certifies that the rule will

- not have any impact on any small

entities.

This rule, if promulgated, will not
have any adverse economic impact on
any small entities since its effect would
be to reduce the overall costs of EPA’s

hazardous waste regulations and would
be limited to one facility. Accordingly,

I hereby certify that this proposed
regulation, if promulgated, will not have
a significant economic impact on a
substantial number of small entities.
This regulation, therefore, does not
require a regulatory flexibility analysis.

VI. Paperwork Reduction Act

Information collection and
recordkeeping requirements associated
with this proposed rule have been
approved by the Office of Management
and Budget (OMB) under the provisions
of the Paperwork Reduction Act of 1980
(Pub. L. 96-511, 44 U.S.C. 3501 et seq.)
and have been assigned OMB Control
Number 2050-0053.

List of Subjects in 40 CFR Part 261

Environmental protection, Hazardous
waste, Recycling, and Reporting and
recordkeeping requirements.

Dated: January 26, 1994,
Elizabeth A. Cotsworth,
Acting Director, Office of Solid Waste.

For the reasons set out in the
preamble, 40 CFR part 261 is proposed
to be amended as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, and 6938.

2. In Table 1 of Appendix IX of Part
261, it is proposed to add the following
wastestream in alphabetical order by
facility to read as follows:

Appendix IX to Part 261—Wastes
Excluded Under §§ 260.20 and 260.22

TABLE 1.—WASTES EXCLUDED FROM NON-SPECIFIC SOURCES

Facility

Address

Waste description

Bethiehem Steel Corporation

Sparrows Point, Maryland

Stabilized filter cake (at a maximum annuai rate of 1100 cubic yards)

from the treatment of wastewater treatment sludges (EPA Hazard-
ous Waste No. F006) generated from electroplating operations
after [insert date of final rule). Bethiehem Steel (BSC) must imple-
ment a testing program that meets the following conditions for the
exclusion to be valid:

(1) Testing: Sample collection and analyses (including quality control
(QC) procedures) must be performed according to SW-846 meth-
odologies. If EPA judges the stabilization process to be effective
under the conditions used during the initial verification testing, BSC
may replace the testing required in Condition (1)(A) with the test-
ing required in Condition (1)(B). BSC must continue to test as
specified in Condition (1)(A) until and unless notified by EPA in
writing that testing in Condition (1)(A) may be replaced by Condi-
tion (1)(B) (to the extent directed by EPA).
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TABLE 1.—WASTES EXCLUDED FROM NON-SPECIFIC SOURCES—Continued

Address Waste description

(A) Initial Venfication Testing: During at least the first eight weeks of
operation of the full-scale treatment system, BSC must collect and
analyze weekly composites representative of the stabilized waste.
Weekly composites must be composed of representative grab
samples collected from every batch during each week of stabiliza-
tion. The composite samples must be collected and analyzed, prior
to the disposal of the stabilized filter cake, for all constituents listed
in Condition (3). BSC must report the analytical test data, including
a record of the ratios of lime kiln dust and fiy ash used and quality
control information, obtained during this initial period no later than
60 days after the collection of the last composite of stabilized filter
cake.

(B) Subsequent Verification Testing: Following written notification by
EPA, BSC may substitute the testing condition in (1)(B) for (1)(A).
BSC must collect and analyze at least one composite representa-
tive of the stabilized filter cake generated each month. Monthly
composites must be comprised of representative samples collected
from all batches that are stabilized in a one-month period. The
monthly samples must be analyzed prior to the disposal of the sta-
bilized filter cake for chromium, lead and nickel. BSC may, at its
discretion, analyze composite samples more frequently to dem-
onstrate that smaller batches of waste are non-hazardous.

(C) Annual Verification Testing: In order to confirm that the charac-
teristics of the waste do not change significantly over time, BSC
must, on an annual basis, analyze a representative composite
sample of stabilized filter cake for all TC constituents listed in 40
CFR 261.24 using the method specified therein. This composite
sample must represent the stabilized filter cake generated over
one week.

(2) Waste Holding and Handling: BSC must store, as hazardous, all
stabilized filter cake generated until verification testing (as speci-
fied in Conditions (1)(A) and (1)(B)) is completed and valid analy-
ses demonstrate that the delisting levels set forth in Condition (3)
are met. If the levels of hazardous constituents measured in the
samples of stabilized filter cake generated are below all the levels
set forth in Condition (3), then the stabilized filter cake is non-haz-
ardous and may be managed and disposed of in accordance with
all applicable solid waste regulations. If hazardous constituent lev-
els in any weekly or monthly composite sample equal or exceed
any of the delisting levels set in Condition (3), the stabilized filter
cake generated during the time period corresponding to this sam-
ple must be retreated until it is below these levels or managed and
disposed of in accordance with Subtitie C of RCRA.

(3) Delisting Levels: All concentrations must be measured in the
waste leachate by the method specified in 40 CFR 261.24. The
leachable concentrations for the constituents must be below the
following levels (ppm): arsenic—4.8; barium—100; cadmium—
0.48; chromium—5.0; lead-—1.4; mercury—0.19; nickei—9.6; sele-
nium —1.0; sitver—5.0.

(4) Changes in Operating Conditions: After completing the initial ver-
ification test period in Condition (1)(A), if BSC decides to signifi-
cantly change the stabilization process (e.g., stabilization reagents)
develcped under Condition (1), then BSC must notify EPA in writ-
ing prior to instituting the change. After written approval by EPA,
BSC may manage waste generated from the changed process as
non-hazardous under this exclusion, provided the other conditions
of this exclusion are fulfilled.
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TABLE 1.—WASTES EXCLUDED FROM NON-SPECIFIC SOURCES—Continued

Address Waste description

(5) Data Submittals: Two weeks prior to system start-up, BSC must
notify in writing the Section Chief, Delisting Section (see address
below) when stabilization of the dewatered filter cake will begin.
The data obtained through Condition (1)(A) must be submitted to
the Section Chief, Delisting Section, OSW (0S-333), U.S. EPA,
401 M Street, SW., Washington, DC 20460 within the time period
specified. The analytical data, including quality control information
and records of ratios of lime kiln dust and fly ash used, must be
compiled and maintained on site for a minimum of five years.
These data must be furmished upon request and made available
for inspection by EPA or the State of Maryland, Failure to submit
the required data within the specified time period or maintain the
required records on site for the specified time will be considered
by the Agency, at its discretion, sufficient basis to revoke the ex-
clusion to the extent directed by EPA. All data must be accom-
panied by a signed copy of the following certification statement to
attest to the truth and accuracy of the data submitted:

“Under civil and criminal penalty of law for the making or submission
of false or fraudulent statements or representations (pursuant to
the applicable provisions of the Federal Code, which include, but
may not be limited to, 18 U.S.C. 1001 and 42 U.S.C. 6928), | cer-
tify that the information contained in or accompanying this docu-
ment is true, accurate and complete.

As to the (those) identified section(s) of this document for which |
cannot personally verify its (their) truth and accuracy, | certify as
the company official having supervisory responsibility for the per-
sons who, acting under my direct instructions, made the verifica-
tion that this information is true, accurate and complete.

In the event that any of this information is determined by EPA in its
sole discretion to be false, inaccurate or incomplete, and upon
conveyance of this fact to the company, | recognize and agree that
this exclusion of waste will be void as if it never had effect or to
the extent directed by EPA and that the company will-be liable for
any actions taken in contravention of the company's RCRA and
CERCLA obligations premised upon the company’s reliance on the
void exclusion.”

[FR Doc. 844990 Filed 3-3-94; 8:45 am]
BILLING CODE 8580-50-P

DEPARTMENT OF THE INTERIOR new information revealing that the FR 59951) a proposal to list 22 plant
species has a wider distribution than taxa from the island of Hawaii as

Fish and Wildlife Service previously known. The Service has endangered or threatened. Hesperocnide
considered the additional information sandwicensis was included in this

50 CFR Part 17 and determined that this species isnot  proposal. During the comment period

RIN 1018-AC35 likely to become either endangered or on the proposal, additional information
threatened throughout all or a was received regarding Hesperocnide

Endangered and Threatened Wildlife significant portion of its range in the sandwicensis indicating that individuals

and Plants; Withdrawal of the Proposal foreseeable future, and it does not are more numerous than previously

To Determine the Hawaiian Plant qualify for listing under the Act. believed (possibl_y over 1 million) and

Hesperocnide Sandwicensis an ADDRESSES: The complete file for this they face few serious threats. The

Endangered Species rule is available for public inspection, ~ Service has considered the new

- il ! b intment, during normal busi information and determined that the
AGENCY: Fish and Wildlife Service, h{):gpa(:l{lh;nas. F?:l:nagnré Wifdli;;smess species does not warrant listing under

Interior. . Service, Pacific Islands Office, 300 Ala  the Act. A final rule listing the other 21
ACTION: Proposed rule; withdrawal. Moana Boulevard, room 6307, P.O, Box  Plant taxa included in the proposal is
- - 50167, Honolulu, Hawaii 96850 published in the Federal Register
SUMMARY: The U.S. Fish and Wildlife Y ¢ ; concurrently with this notice of
* tly e
Service (Service) withdraws the RO s I ODMAT I ORI AL S withdrawal of Hesperocnide
proposal to list Hesperocnide Robert P. Smith, at the above address

sandwicensis. The final rule contains
sandwicensis (no common name), a (808/541-2749). more detailed information about the

plant endemic to the island of Hawaii,  syppLEMENTARY INFORMATION: status of Hesperocnide sandwicensis.
Hawaiian Islands, as an endangered d

species under the U.S. Endangered Backgroun Author

Species Act, as amended (Act). On December 17, 1992, the Service The primary author of this notice is
Additional field surveys have provided  published in the Federal Register (57 Susan Lawrence, U.S. Fish and Wildlife

»
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Service, 452 Arlington Square, 4401
North Fairfax Drive, Fairfax, Virginia
22203 (703/358-2105).

Authority

The authority for this action is section
4(b)(6)(B)(ii) of the Endangered Species
Act of 1973, as amended (16 U.S.C. 1531
et seq.).

Dated: February 10, 1994.

Mollie H. Beattie,

Director, Fish and Wildlife Service.

[FR Doc. 94-4840 Filed 3-3-94; 8:45 am]
BILLING CODE 4310-55-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 671
[Docket No. 940253-4053; 1.D. 021494C]
RIN 0648-AG20

King and Tanner Crab Fisheries of the
Bering Sea and Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes regulations to
implement Amendment 2 to the Fishery
Management Plan (FMP) for the
Commercial King and Tanner Crab
Fisheries of the Bering Sea and Aleutian
Islands (BSAI). This FMP amendment
would establish the Norton Sound
Section of the Northern District of the
king crab fishery as a superexclusive
registration area. If this amendment is
approved, existing regulations, which
supersede State of Alaska (State)
regulations that establish Norton Sound
as a superexclusive registration area in
the exclusive economic zone (EEZ) of
the BSAI, will be removed and reserved.
This action is necessary for the effective
management of the fishery having the
smallest biomass and guideline harvest
level (GHL) in the BSAI crab fisheries.
This action is intended to promote
management and conservation of crab
and other fishery resources and to
further the goals and objectives
contained in the FMP for the
Commercial King and Tanner Crab
Fisheries of the BSAL

DATES: Comments must be received on
or before April 14, 1994. |

ADDRESSES: Send comments to Ronald J.
Berg, Chief, Fisheries Management
Division, Alaska Region, NMFS, P.O.

Box 21668, Juneau, Alaska 99802 (Attn.
Lori Gravel). Individual copies of
Amendment 2 and the environmental
assessment/regulatory impact review/
initial regulatory flexibility analysis
(EA/RIR/IRFA) of this amendment may
be obtained from the North Pacific
Fishery Management Council, P.O. Box
103136, Anchorage, AK 99510 (907-
271-2809).

FOR FURTHER INFORMATION CONTACT: Kim
J. Spitler, Fisheries Management
Division, Alaska Region, NMFS, 07—
586-7228.

SUPPLEMENTARY INFORMATION: Section
304(a)(1)(D)(ii) of the Magnuson Fishery
Conservation and Management Act
(Magnuson Act) requires the Secretary
to publish regulations proposed by a
Council within 15 days of receipt of the
amendment and regulations. At this
time, the Secretary of Commerce
(Secretary) has not determined that the
amendment these rules would
implement is consistent with the
national standards, other provisions of
the Magnuson Act, and other applicable
laws. The Secretary, in making that
determination, will take into account
the information, views, and comments
received during the comment period.

Background

The commercial king and Tanner crab
fisheries in the EEZ of the BSAI are
managed under the FMP. This FMP was
prepared by the North Pacific Fishery
Management Council (Council) under
the Magnuson Fishery Conservation and
Management Act (Magnuson Act). It is
a framework FMP that, with oversight
by the Council and Secretary, defers
management of the crab resources in the
BSALI to the State. The FMP was
approved by the Secretary and
implemented on June 2, 1989. At times,
regulations implementing the FMP must
be amended to resolve problems
pertaining to management of the BSAI
crab fisheries.

The State’s Board of Fisheries (Board)
formulates regulations to manage the
crab fisheries under procedures
specified in the State’s Administrative
Procedure Act. On February 8, 1993, the
Board established Norton Sound in the
BSAI as a superexclusive registration
area for purposes of managing the
Norton Sound red king crab fishery. The
operator of any vessel registered in a
superexclusive area would not be able
to register the vessel in any other area
during that registration year. This
management measure was proposed to
address the unique collection of
problems that make fishery management
difficult in Norton Sound. The problems
are associated with conservation and

management of a fishery with a small
biomass, small guideline harvest level
(GHL), and a stock on the edge of its
geographic range, which makes it
biologically sensitive. The problems
include overcapitalization, short
seasons, high management costs, and
both over-harvest and under-harvest of
GHLs. Historically, the fishery has been
characterized by years with low levels
of participation and fairly high catch
rates followed by years with high levels
of participation and low catch rates. A
combination of factors has led to high
participation, which is expected to
continue into the future. These factors
are primarily the overcapitalized crab
fleet and participants’ efforts to
establish catch histories in the event
individual fishing quotas (IFQs) are
instituted. Superexclusive registration
would be expected to create a
management environment discouraging
participation by large crab vessels and
catcher/processors. Probable results are
a slower-paced fishery, fuller attainment
of GHLs, a longer season, and reduced
administrative and enforcement costs.
The Alaska Crab Coalition (ACC)
appealed the State’s designation of
Norton Sound as a superexclusive
registration area. Following Secretarial
review of the State’s action, the
Secretary issued an interim final rule
that superseded State regulations
establishing Norton Sound as a
superexclusive registration area in the
EEZ of the BSAI (58 FR 38727, July 20,
1993). This action was necessary
because the Secretary had determined
that designation of superexclusive
registration areas was inconsistent with
provisions of the FMP. The FMP
contains three categories of management
measures: (1) Specific Federal
management measures that require an
FMP amendment to change; (2
framework type management measures,
with criteria set out in the FMP that the
State must follow when implementing
changes in State regulations; and (3)
measures that are neither rigidly
specified nor frameworked in the FMP,
and which may be freely adopted or
modified by the State, subject to an
appeals process or other Federal laws.
Registration areas are listed as a
Category 2 measure. Section 8.2.8 of the
FMP specifies that king crab registration
areas may be designated as either
exclusive or nonexclusive. Designation
of a registration area as superexclusive
would require an FMP amendment and
incorporation into the FMP as a
Category 1 management measure.
lneﬁuly 1993, the Council requested
proposals for possible amendments to
the FMP. On August 13, 1993, the Board
submitted a proposal to designate
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Norton Sound as a superexclusive
registration area. This proposal was
reviewed by the crab FMP plan team,
which ranked it as a high priority and
recommended it to the Council for
consideration. At its September 1993
meetings, the Council recommended
analysis of the Board's propesal. The
Alaska Department of Fish and Game
(ADF&G) and NMFS prepared a draft
analysis for the proposed FMP
amendment to designate Norton Sound
as a superexclusive registration area.
The draft analysis was reviewed by the
Council and its Advisory Panel (AP} and
Scientific and Statistical Committee
(SSC) during the Council’s December
1993 meetings and adopted for public
review. At its January 1994 meetings,
the Council considered the testimony
and recommendations of the AP, SSC,
fishing industry representatives and the
general public on the proposed action to
designate Norton Sound as a
superexclusive registration area. The
Council adopted the proposed action
under Amendment 2 to the FMP and
requested NMFS to remove existing
regulations at 50 CFR 671.20, which
supersede existing State regulations
designating Norton Sound as a
superexclusive registration area.
Classification

NMFS prepared an IRFA as part of the
RIR, which concludes that this proposed
rule, if adopted, could have significant
effects on small entities. Overall,
superexclusive registration area
designation likely will result in a
transfer of participation and income

from a predominantly large-vessel fleet
to a predominantly small-vessel fleet.
Twenty-six vessels registered and fished
in Norton Seund in 1992, and Norton
Sound crab contributed no more than
0.7 j)ercem to any of these vessels’ crab
landings for the year. Norton Sound
crab contributed no more than 1.6
percent of the total for any of the
catcher/processors in 1990. Neither
operators of individual vessels nor
participants in the pre-1993 fleet were
dependent on this fishery in terms of
year-to-year participation or landings
within any one year.

Not knowing the outcome of the
ACC's appeal and Secretarial review,
many vessel owners chose not to
register for the Norton Sound fishery in
1993. Twenty-eight percent of the
vessels that were registered were from
the local region. A new fresh market for
summer king crab was developed and
resulted in higher ex-vessel prices than
that received for crab that are processed
and frozen. Local residents are
maintaining plans to develop this
market further. Most of the fishermen on
the small vessels are expected to be
unemployed if they do not participate in
this fishery. The infusien of
employment and income from the 1993
small vessel fishery was significant in
the Nome area. The 1993 crab
fishery represented the largest fishery in
the region in terms of income.

Superexclusive registration is
predicted to result in an increase in
retained revenues and possibly to
improve market conditions for.
increasing overall revenues. It is

expected to reduce industry compliance
costs. The economic impact on small
entities under the proposed action
would not result in a reduction in
annual gross revenues of more than 5
percent, annual compliance costs that
increased total costs of production by
more than 5 percent, or compliance
costs for small entities that are at least
10 percent higher than compliance costs
as a percent of sales for large eatities. A
copy of this analysis is available from
the Council (see ADDRESSES).

This rule is not subject to review
under E.O. 12866.

List of Subjects in 50 CFR Part 671
Fisheries, Reporting and
recordkeeping requirements.
Dated: February 28, 1994.
Nancy Foster,
Deputy Assistant Administrator for Fisheries.
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 671 is proposed
to be amended as follows:

PART 671—KING AND TANNER CRAB
FISHERIES OF THE BERING SEA AND
ALEUTIAN ISLANDS

1. The authority citation for 50 CFR
part 671 continues to read as follows:
Authority: 16 U.S.C. 1801 et seq.

§671.20 [Removed and reserved]

2. Section 671.20 is removed and
reserved.
[FR Doc. 944922 Filed 2-28-94; 4:22 pm)
BILLING CODE 3810-22-9
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DEPARTMENT OF AGRICULTURE
Forest Service

Allegheny Wild and Scenic River
Southern and Northern Advisory
Councils; Meetings

AGENCY: Forest Service, USDA.
ACTION: Notice of meetings.

SUMMARY: The Northern Advisory
Council for the Allegheny National Wild
and Scenic River will meet at 7 pm,
Tuesday, March 22, 1994 at the Warren
Public Library, Warren, PA.

The Southern Advisory Council will
meet at 7 pm, Wednesday, March 23,
1994, at the Emlenton Civic Club,
Emlenton, PA.

Both Councils will discuss (1) work
on a newsletter informing the public of
their progress to date and (2) also
resource opportunities along the river.

Meetings are open to the public. A
sign language interpreter will be
provided if requested by March 14,
1994.

FOR FURTHER INFORMATION CONTACT:
Donna McDonald, Allegheny National
Forest, 222 Liberty Street, Warren,
Pennsylvania 16365, 814/723-5150 or
814/726-2710 (TTY).

Dated: February 23, 1994.
Lionel A. Lemery,
Wild and Scenic River Coordinator.
[FR Doc. 84-5027 Filed 3-3-94; 8:45 am]
BILLING CODE 3410-11-M

Hawaii Tropical Forest Recovery Task
Force; Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Hawaii Tropical Forest
Recovery Task Force will conduct a
series of meetings with the public in
Hawaii between March 28 and 31, 1994.
These sessions have been scheduled on
Kauai, Oahu, Molokai, Maui, and

Hawaii to try to reach a broad range of
community members. During these
sessions, Task Force members will be
inviting the public to share their ideas,
concerns, and recommendations to help
manage, protect, and use the tropical
forests of Hawaii. The Task Force will
also discuss relevant topics and review
the position papers of the six working
groups which drafted recommendations
on Hawaii's Tropical Forests. All
sessions are open to the public. Field
trips will last approximately 4 hours.
The public must provide their own
transportation on the field trips and
should bring rain gear and boots. A
detailed meeting agenda is available on
request

he Task Force is composed of 12
members, including the Administrator
of the Department of Land and Natural
Resources, State of Hawaii, and 11
others appointed by the Governor of
Hawaii and the Secretaries of
Agriculture and the Interior.
DATES: Meetings will be held on March
28, 1994, on the island of Kauai. On
March 29, 1994, concurrent sessions
will be held on the islands of Molokai,
Maui, and Hawaii. On March 30 and 31,
1994, meetings will also be held on the
island of Oahu.
ADDRESSES: On March 28, on Kauai, a
field trip will depart at 8:30 a.m. from
the Kokee Museum Parking Lot located
along Waimea Canyon Drive. A Task
Force business meeting will be held
from 2 p.m. to 5 p.m. in the Niihau
Room at the Kauai Resort Hotel located
at 3-5920 Kuhio Highway in Kapaa. An
open house will be held from 7 p.m, to
9 p.m. in the Kauai Resort Hotel's Alii
Room.

On March 29, on Molokai, a field trip
will depart at 9:30 a.m. from the
Homelani Cemetery at the beginning of
the forestry road (a four-wheel drive
vehicle is required). An open house will
be held between 6 p.m. and 8 p.m. at the
Kaunakakai School’s Cafetorium located
along Hwy 460, East Kaunakakai

On March 29, on Maui, a field trip
will depart at 11 a.m. from the Kahului
Department of Land and Natural
Resources Baseyard (DLNR) located at
685 Haleakala Highway. An open house
will be held between 6 p.m. and 8 p.m.
at the Mauiwaena Intermediate School's
Cafetorium located at 795 Onehee
Avenue in Kahului.

On March 29, on the island of Hawaii,
a field trip will depart at 9:45 a.m. from

Kona (Captain Cook) at the Greenwell
Park parking lot located across from
Manago Hotel. An open house will be
held between 6 p.m. to 8 p.m. in Kona
at the Old Kona Airport located off
Kuakini Highway, and between 7 p.m.
to 9 p.m. in Hilo in the Moku'ola #2
Room at the Hilo Hawaiian Hotel
located at 71 Banyan Drive.

On March 30, on Oahu, a field trip
will depart at 11 a.m. from the Makiki
Forestry Baseyard located at 2135
Makiki Heights Drive. An open house
will be held between 6 p.m. to 8 p.m.
at the Paki Hale located at 3840 Paki
Avenue,

On March 31, on Oahu, the
concluding Task Force business meeting
will be held between 8 a.m. and 2 p.m.
at the Ala Wai Golf Clubhouse, Second
Floor, Diamond Head Room, located at
404 Kapahulu Avenue.

FOR FURTHER INFORMATION CONTACT:
Jan Lerum, Coordinator, Hawaii
Tropical Forest Recovery Task Force,
1151 Punchbowl Street, room 323,
Honolulu, HI 96813, Telephone: (808)
541-2628, FAX (808) 528-0556; after
March 14, 1994: (808) 522-8230, FAX
(808) 522-8236.

Dated: February 24, 1994,
Michael T. Rains,

Acting Deputy Chief, State and Private
Forestry.

[FR Doc. 94-4917 Filed 3-3-94; 8:45 am]
BILLING CODE 3410-11-M

Soil Conservation Service

Aua Watershed, American Samoa
AGENCY: Soil Conservation Service,
USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: Pursuant to Section 102(2)(C)
of the National Environmental Policy
Act of 1969; the Council on
Environmental Quality Guidelines (7
CFR part 650); the Soil Conservation
Service, Department of Agriculture,
gives notice that an environmental
impact statement is being prepared for
the Aua Watershed, American Samoa.
FOR FURTHER INFORMATION CONTACT:
Joan B. Perry, Director, Pacific Basin
Area, Soil Conservation Service, suite
602, GCIC Building, 414 W. Soledad
Avenue, Agana, Guam, 96910,
telephone (671) 472-4790.
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SUPPLEMENTARY INFORMATION: The
environmental assessment of this
federally assisted action indicates that
the project may cause significant local,
regional, or national impacts on the
environment. As a result of these
findings, Joan B. Perry, Director, has
determined that the preparation and

scope of the evaluation of the proposed
action. Further information on the

proposed action or scoping meeting may

be obtained from Joan B. Perry, Director,
at the above address, or from Richard
Hansen, District Conservationist, Soil
Conservation Service, P.O. Box 4078,
Pago Pago, AS 96799, telephone (684)

ACTION: Notice of opportunity to request
administrative review of antidumping or
countervailing duty order, finding, or
suspended investigation.

BACKGROUND: Each year during the
anniversary month of the publication of
an antidumping or countervailing duty

633-1031.
Dated: February 25, 1994.
loan B. Pml
Director, Pacific Basin Area.
[FR Doc. 94-4967 Filed 3-3-94; 8:45 am|
BILLING CODE 3410-16-M

review of an environmental impact
statement are needed for this project.

The project concerns a plan for
residential flood prevention and water
quality enhancement. Alternatives
under consideration to reach this
objective include levees, waterways,
and animal waste disposal units.

A draft environmental impact
statement will be prepared and
circulated for review by agencies and
the public. The Soil Conservation
Service invites participation and
consultation of agencies and individuals
that have special expertise, legal
jurisdiction, or interest in the
preparation of the draft environmental
impact statement. A meeting will be
held on April 14, 1994 ta determine the

order, finding, or suspension of
investigation, an interested party as
defined in section 771(9) of the Tariff
Act of 1930, as amended, may request,
in accordance with § 353.22 or § 355.22
of the Commerce tions (19 CFR
353.22/355.22 (1993)), that the
Department of Commerce (“the
Department”) conduct an administrative
review of that antidumping or
countervailing duty order, finding, or
suspended investigation.

OPPORTUNITY TO REQUEST A REVIEW: Not
later than March 31, 1994, interested
parties may request administrative
review of the following orders, findings,
or suspended investigations, with
anniversary dates in March for the
following periods:

DEPARTMENT OF COMMERCE
Interational Trade Administration

Antidumping or Countervailing Duty
Order, Finding, or

Investigation; Opportunity To Request
Administrative Review

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.
Antidumping Duty Proceedings
Australia: Canned Bartlett Pears (A-602-039) ..
Bangladesh: Shop Towels (A-538-802)
Brazil: Lead and Bismuth Steel (A-351-811)
Canada: Iron Construction Castings (A-122-503)
. Chile: Standard Carnations (A-337-602)
Colombia: Certain Fresh Cut Flowers (A-301-602)
Ecuador: Certain Fresh Cut Flowers (A-331-602)
Finland: Rayon Staple Fiber (A-405-071)
France: Brass Sheet and Strip (A—427-602)
France: Lead and Bismuth Steel (A-427-804)
Germany: Brass Sheet and Strip (A—428-602)
Germany: Lead and Bismuth Steel (A-428-811)
Israel: Qil Country Tubutar Goods (A-508-602)
Italy: Certain Valves and Connections of Brass, for Use in Fire Protection Systems (A-475-401)
laly: Brass Sheet and Strip (A-475-601)
Japan: Ferrite Cores (of the Type Used in Consumer Electronic Products) (A-588-016) ....
Japan: Stainless Steel Butt-Weid Pipe Fittings (A-588-702) ......
Japan: Television Receivers, Monochrome and Color (A-588-015)
Mexico: Steel Wire Rope (A-201-806)
The Republic of Korea: Steel Wire Rope (A-580-811)
Sweden: Brass Sheet and Strip (A-401-601)
Taiwan: Light-Walled Welded Rectangular Carbon Steel Tubing (A-583-803)
Thailand: Certain Circular Welded Carbon Steel Pipes and Tubes (A-549-502)
The People’s Republic of China: Chioropicrin (A-570-002)
The People’s Repubilic of China: Ferrosilicon (A-570-819)
United Kingdom: Lead and Bismuth Steel (A—412-810)
Colombia: Certain Textile Mill Products (C-301-401)
Thailand: Certain Textile Mill Products (C-549-401)
Countervailing Duty Proceedings:
Argentina: Certain Apparel (C-357-404)
Argentina: Certain Textile Mill Products (C-357-404)
Argentina: Leather Wearing Apparel (C-357-001)
Brazil: Certain Castor Oil Products (C-351-029)
Brazil: Cotton Yam (C-351-037) 3
Brazil: Hot-Rolled Lead and Bismuth CSP (C-351-812)
Chile: Standard Camations (C-337-601)
France: Brass Sheet and Strip (C—427-603)
France: Hot-Rolled Lead and Bismuth. CSP (C-427-805)
Germany: Hot-Rolled Lead and Bismuth CSP (C—428-812)
India: Sulfanilic Acid (C-533-807)
Iran: in-Shell Pistachios (C-507-501)
Israel: Oil Country Tubular Goods (C-508-601)
Mexico: Certain Textile Mill Products (C-201-405)

Period

03/01/93-02/28/94
03/01/93-02/28/94
09/28/92-02/28/94
03/01/93-02/28/94
03/01/93-02/28/94
03/01/93-02/28/94

03/01/93-02/28/94
11/05/92-02/28/94
09/28/92-02/28/94
05/18/92-12/31/83
05/18/92-12/31/93

01/01/93-12/31/93
01/01/93~12/31/93
01/01/93~12/31/93
01/01/93-12/31/93
01/01/93-12/31/93
09/17/92-12/31/93
01/01/93-12/31/93
01/01/93-12/31/83
09/17/92-12/31/93
09/17/92-12/31/93
02/24/93-12/31/93
01/01/93-12/31/93
01/01/93-12/31/83
01/01/93-12/31/93
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Antidumping Duty Proceedings

Netherlands: Standard Chrysanthemums (C—421-601)
New Zealand: Carbon Steel Wire Rod (C-614-504)

Pakistan: Cotton Shop Towels (C-535-001)

Peru: Certain Textile Mill Products (C-333-402)

Peru: Certain Apparel (C-333-402)

01/01/93-12/31/93

10/01/92-09/30/93

01/01/93-12/31/93

05/18/92-12/31/93

05/18/92-12/31/93

South Africa: Ferrochrome (C-792-001)

01/01/93-12/31/93

Sri Lanka: Certain Textile Mill Products (C-542-401)

Sri Lanka: Certain Apparel (C-542-401)

05/18/92-12/31/93

05/18/92-12/31/93

Thailand: Certain Apparel (C-549-401)

01/01/93-12/31/93

Turkey: Certain Welded Carbon Steel Pipe and Tube (C—483-502)
Turkey: Wekded Carbon Steel Line Pipe (C-489-502)
United Kingdom: Hot-Rolled Lead and Bismuth CSP (C—412-811)

01/01/93-12/31/93

01/01/83-12/31/93

09/17/92-12/31/93

In accordance with §§ 353.22(a) and
355.22(a) of the Commerce regulations,
an interested party may request in
writing that the Secretary conduct an
administrative review. For antidumping
reviews, the interested party must
specify for which individual producers
or resellers covered by an antidumping
finding or order it is requesting a
review, and the requesting party must
state why the person desires the
Secretary to review those particular
producers or resellers. If the interested
party intends for the Secretary to review
sales of merchandise by a reseller (or a
producer if that producer also resells
merchandise from other suppliers)
which was produced in more than one
country of origin, and each country of
origin is subject to a separate order, then
the interested party must state
specifically which reseller(s) and which
countries of origin for each reseller the
request is intended to cover.

Seven copies of the request should be
submitted to the Assistant Secretary for
Import Administration, International
Trade Administration, room B—099, U.S.
Department of Commerce, Washington
DC 20230. The Department also asks
parties to serve a copy of their requests
to the Office of Antidumping
Compliance, Attention: John Kugelman,
in room 3069—A of the main Commerce
Building. Further, in accordance with
§353.31(g) or §355.31(g) of the
Commerce Regulations, a copy of each
request must be served on every party
on the Departments’s service list.

The Department will publish in the
Federal Register a notice of "'Initiation
of Antidumping (Countervailing) Duty
Administrative Review", for requests
received by March 31, 1994.

If the Department does not receive, by
March 31, 1994, a request for review of
entries covered by an order or finding
listed in this notice and for the period
identified above, the department will
instruct the Customs Service to assess
antidumping or countervailing duties on
those entries at a rate equal to the cash
deposit of (or bond for) estimated

antidumping or countervailing duties
required on those entries at the time of
entry, or withdrawal from warehouse,
for consumption and to continue to
collect the cash deposit previously
ordered.

This notice is not required by statute,
but is published as a service to the
international trading community.

Dated: February 25, 1994.

Joseph A. Spetrini,

Deputy Assistant Secretary for Compliance.
[FR Doc. 94-5036 Filed 3-3-94; 8:45 am]
BILLING CODE 3510-DS-M

[A-427-801]

Antifriction Bearings From France;
United States Court of International
Trade Decision

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.

SUMMARY: On November 30, 1993, the
United States Court of International
Trade (CIT) rejected the Department of
Commerce’s redetermination on remand
of the final results of the first
administrative review of the
antidumping duty order on antifriction
bearings (other than tapered roller
bearings) and parts thereof from France
(56 FR 31748, July 11, 1991). Federal-
Mogul Corp. v. United States, (Slip Op.
93-224, November 30, 1993) (Fedem}-)
Mogul). Specifically, the CIT rejected
the Department’s methodology in the
redetermination for calculating the
amount of the tax adjustment that was
added to United States price. The CIT
entered final judgment on all issues.
The results covered the period
November 9, 1988, through April 30,
1990.

EFFECTIVE DATE: December 10, 1993.

FOR FURTHER INFORMATION CONTACT:
Joseph A. Fargo or Richard Rimlinger,
Office of Antidumping Compliance,
International Trade Administration,
U.S. Department of Commerce,

Washington DC, 20230; telephone (202)
482-4733.

SUPPLEMENTARY INFORMATION:

Background

On June 3, 1993, the CIT in Federal-
Mogul Corp. v. United States, (Slip Op.
93-94), remanded the final results of the
first administrative review of the
antidumping duty order on antifriction
bearings (other than tapered roller
bearings) and parts thereof from France
(56 FR 31748, July 11, 1991) to the
Department for the reconsideration of a
number of issues. For one of these
issues, the Court ordered the
Department to determine the exact
monetary amount of the value added tax
(VAT) paid on each sale in the home
market, to make certain that the amount
of the VAT adjustment added to the
comparable U.S. sale is less than or
equal to this amount, and to add the full
amount of the VAT in the home market
to foreign market value (FMV) without
adjustment. On September 1, 1993, the
Department submitted to the CIT its
redetermination on remand on the VAT
and other issues. On Nevember 30,
1993, the CIT ruled upon Commerce's
redetermination in Federal-Mogul. In
this decision, the CIT rejected the
Department'’s redetermination
methodology for calculating the amount
of the VAT adjustment added to USP.

In its decision in Timken Co. v.
United States, 893 F.2d 337 (Fed. Cir.
1990) (Timken), the United States Court
of Appeals for the Federal Circuit held
that, pursuant to 19 U.S.C. 1516a(e), the
Department must publish a notice of a
court decision which is not “in
harmony” with a Department
determination, and must suspend
liquidation of entries pending a
“conclusive™ court decision. The CIT's
decision in Federal-Mogul on November
30, 1993, which rejected the
Department’s redetermination
methodology for calculating the amount
of the VAT adjustment added to USP,
constitutes a decision not in harmony
with the Department’s final results.
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Pursuant to the decision in Timken,
the Department must continue the
suspension of liquidation of the subject
merchandise pending the later of the
expiration of the period for appeal or
the conclusion of any appeal. Further,
absent an appeal, or, if appealed, upon
a “conclusive” court decision affirming
the CIT’s opinion, the Department will
amend the final affirmative results of
antifriction bearings (other than tapered
roller bearings) and parts thereof from
France to reflect the change in the VAT
adjustment calculation methodology
which was ordered by the CIT and
direct liquidation in accordance with
the amended determination.

Dated: February 18, 1994,

Joseph A. Spetrini,
Acting Assistant Secretary for Import
Administration.

[FR Doc. 94-5032 Filed 3-3-94; 8:45 am]
BILLING CODE 3510-DS-P

[A-428-801]

Antifriction Bearings From Germany;
United States Court of International
Trade Decision

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.

SUMMARY: On November 30, 1993, the
United States Court of International
Trade (CIT) rejected the Department of
Commerce’s redetermination on remand
of the final results of the first
administrative review of the
antidumping duty order on antifriction
bearings (other than tapered roller
bearings) and parts thereof from
Germany (56 FR 31692, July 11, 1991).
Federal-Mogul Corp. v. United States,
(Slip Op. 93-221, November 30, 1993)
(Federal-Mogul). Specifically, the CIT
rejected the Department’s methodology
in the redetermination for calculating
the amount of the tax adjustment that
was added to United States price. The

CIT entered final judgment on all issues.

The results covered the period
November 9, 1988, through April 30,
1990.

EFFECTIVE DATE: December 10, 1993.
FOR FURTHER INFORMATION CONTACT:
Joseph A. Fargo or Richard Rimlinger,
Office of Antidumping Compliance,
International Trade Administration,
U.S. Department of Commerce,
Washington DC, 20230; telephone (202)
482-4733.

SUPPLEMENTARY INFORMATION:

Background

On June 4, 1993, the CIT in Federal-
Mogul Corp. v. United States, (Slip Op.

93-96), remanded the final results of the
first administrative review of the
antidumping duty order on antifriction
bearings (other than tapered roller
bearings) and parts thereof from
Germany (56 FR 31692, July 11, 1991)

to the Department for the
reconsideration of a number of issues.
For one of these issues, the Court
ordered the Department to determine
the exact monetary amount of the value
added tax (VAT) paid on each sale in
the home market, to make certain that
the amount of the VAT adjustment
added to the comparable U.S. sale is less
than or equal to this amount, and to add
the full amount of the VAT in the home
market to foreign market value (FMV)
without adjustment. On September 2,
1993, the Department submitted to the
CIT its redetermination on remand on
the VAT and other issues. On November
30, 1993, the CIT ruled upon
Commerce’s redetermination in Federal-
Mogul. In this decision, the CIT rejected
the Department’s redetermination
methodology for calculating the amount
of the VAT adjustment added to USP.

In its decision in Timken Co. v.
United States, 893 F.2d 337 (Fed. Cir.
1990) (Timken), the United States Court
of Appeals for the Federal Circuit held
that, pursuant to 19 U.S.C. 1516a(e), the
Department must publish a notice of a
court decision which is not “in
harmony" with a Department
determination, and must suspend
liquidation of entries pending a
“conclusive” court decision. The CIT’s
decision in Federal-Mogul on November
30, 1993, which rejected the
Department’s redetermination
methodology for calculating the amount
of the VAT adjustment added to USP,
constitutes a decision not in harmony
with the Department's final results.

Pursuant to the decision in Timken,
the Department must continue the
suspension of liquidation of the subject
merchandise pending the later of the
expiration of the period for appeal or
the conclusion of any appeal. Further,
absent an appeal, or, if appealed, upon
a “conclusive” court decision affirming
the CIT's opinion, the Department will
amend the final affirmative results of
antifriction bearings (other than tapered
roller bearings) and parts thereof from
Germany to reflect the change in the
VAT adjustment calculation
methodology which was ordered by the
CIT and direct liquidation in accordance
with the amended determination.

Dated: February 18, 1994.

Joseph A .Spetrini,
Acting Assistant Secretary For Import
Administration.

[FR Doc. 94-5033 Filed 3-3-94; 8:45 am]
BILLING CODE 3510-DS-P

[A-475-801]

Antifriction Bearings From Italy; United
States Court of International Trade
Decision

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.

SUMMARY: On November 30, 1993, the
United States Court of International
Trade (CIT) rejected the Department of
Commerce’s redetermination on remand
of the final results of the first
administrative review of the
antidumping duty order on antifriction
bearings (other than tapered roller
bearings) and parts thereof from Italy
(56 FR 31751, July 11, 1991). Federal-
Mogul Corp. v. United States, (Slip Op.
93-225, November 30, 1993) (Federal-
Mogul). Specifically, the CIT rejected
the Department’s methodology in the
redetermination for calculating the
amount of the tax adjustment that was
added to United States price. The CIT
entered final judgment on the value
added tax issue. The results covered the
period November 9, 1988, through April
30, 1990. :

EFFECTIVE DATE: December 10, 1993.
FOR FURTHER INFORMATION CONTACT:
Joseph A. Fargo or Richard Rimlinger,
Office of Antidumping Compliance,
International Trade Administration;,
U.S. Department of Commerce,
Washington DC, 20230; telephone (202)
482-4733.

SUPPLEMENTARY INFORMATION:
Background

On June 4, 1993, the CIT in Federal-
Mogul Corp. v. United States, (Slip Op.
93-95), remanded the final results of the
first administrative review of the
antidumping duty order on antifriction
bearings (other than tapered roller
bearings) and parts thereof from Italy
(56 FR 31751, July 11, 1991) to the
Department for the reconsideration of a
number of issues. For one of these
issues, the Court ordered the
Department to determine the exact
monetary amount of the value added tax
(VAT) paid on each sale in the home
market, to make certain that the amount
of the VAT adjustment added to the
comparable U.S. sale is less than or
equal to this amount, and to add the full
amount of the VAT in the home market
to foreign market value (FMV) without
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adjustment. On September 1, 1993, the
Department submitted to the CIT its
redetermination on remand on the VAT
and other issues. On November 30,
1993, the CIT ruled upon Commerce's
redetermination in Federal-Mogul. In
this decision, the CIT rejected the
Department’s redetermination
methodology for calculating the amount
of the VAT adjustment added to USP,

In its decision in Timken Co. v.
United States, 893 F.2d 337 (Fed. Cir.
1990) (Timken), the United States Court
of Appeals for the Federal Circuit held
that, pursuant to 19 U.S.C. 1516a(e), the
Department must publish a notice of a
court decision which is not “ig
harmony” with a Department
determination, and must suspend
liquidation of entries pending a
“conclusive” court decision. The CIT’s
decision in Federal-Mogul on November
30, 1993, which rejected the
Department’s redetermination
methodology for calculating the amount
of the VAT adjustment added to USP,
constitutes a decision not in harmony
with the Department’s final results.

Pursuant to the decision in Timken,
the Department must continue the
suspension of liquidation of the subject
merchandise pending the later of the
expiration of the period for appeal or
the conclusion of any appeal. Further,
absent an appeal, or, if appealed, upon
a “conclusive” court decision affirming
the CIT's opinion, the De nt will
amend the final affirmative results of
antifriction bearings (other than tapered
roller bearings) and parts thereof from
Italy to reflect the change in the VAT
adjustment calculation methodology
which was ordered by the CIT and
direct liquidation in accordance with
the amended determination.

Dated: February 18, 1994.

joseph A. Spetrini,
Acting Assistant Secretary for Import
Administration.

|FR Doc. 94-5035 Filed 3-3-94; 8:45 am]
BILLING CODE 3510-0S-P

(C351-037)

Cotton Yarn From Brazil; Final Results
of Countervailing Duty Administrative
Review

AGENCY: International Trade
Administration/Import Administration,
Commerce.

ACTION: Notice of final results of
countervailing duty administrative
review,

SUMMARY: On January 3, 1994, the
Department of Commerce published the
preliminary results of its administrative

review of the countervailing duty order
on cotton yarn from Brazil (59 FR 68).
We have now completed that review
and determine the net subsidy to be 0.30
percent ad valorem for all firms during
the period January 1, 1992 through
December 31, 1992. In accordance with
19 CFR 355.7, any rate less than 0.50
percent ad valorem is de minimis.

EFFECTIVE DATE: March 4, 1994.

FOR FURTHER INFORMATION CONTACT:
Gayle Longest or Kelly Parkhill, Office
of Countervailing Compliance,
International Trade Administration,
U.S. Department of Commerce,
Washington, DC 20230; telephone: (202)
482-2786.

SUPPLEMENTARY INFORMATION:

Background

On January 3, 1994, the Department of
Commerce (the Department) published
in the Federal Register (59 FR 68) the
preliminary results of its administrative
review of the countervailing duty order
on cotton yarn from Brazil (42 FR
14089; March 15, 1977). The
Department has now completed that
administrative review in accordance
with section 751 of the Tariff Act of
1930, as amended (the Act).

Scope of Review

Imports covered by this review are
shipments of Brazilian yarn, carded but
not combed, whelly of cotton. During
the review period, such merchandise
was classifiable under item numbers
5205.11.10, 5205.11.20, 5205.12.10,
5205.12:20, 5205.13.10, 5205.13.20,
5205.14.10, 5205.14.20, 5205.15.10,
5205.15.20, 5205.31.00, 5205.32.00,
5205.33.00, 5205.34.00, and 5205.35.00
of the Harmonized Tariff Schedule
(HTS). The HTS item numbers are
provided for convenience and Customs
purposes. The written description
remains dispositive.

The review covers the period January
1, 1992 through December 31, 1992,
eight companies and the following
seven programs: (1) Income Tax
Exemption for Export Earnings; (2)
Reductions of Taxes and Import Duties
through BEFIEX; (3) SUDENE Regional
Tax Exemption; (4) CACEX (Carteira de
Comercio Exterior) Working Capital
Financing for Exports; (5) Preferential
Export Financing under CIC-OPCRE of
the Banco do Brasil; (6) Preferential
Financing for Industrial Enterprises by
the Banco do Brasil (FST and EGF
loans); and (7) IPI (Tax on Industrialized
Products) for Imports of Machinery or
Equipment Under Decree Law 2324.

Calculation Methodology for
Assessment and Cash Deposit Purposes

In calculating the benefits received
during the review period, we followed
the methodology described in the
preamble to 19 CFR 355.20(d) (53 FR
52325; December 27, 1988). First, we
calculated a country-wide rate, weight-
averaging the subsidy rates of the eight
companies subject to review to
determine the overall subsidy from all
countervailing programs benefitting
exports of the subject merchandise to
the United States. Because the overall
weighted-average country-wide rate was
de minimis, as defined by 19 CFR 355.7,
we did not proceed any further in our
analysis.

Analysis of Comments Received

We gave interested parties an
opportunity to comment on the
preliminary results. We received no
comments,

Final Results of Review

As a result of our review, we
determine the net subsidy to be 0.30
percent ad valorem for all firms during
the period January 1, 1992 through
December 31, 1992. In accordance with
19 CFR 355.7, any rate less than 0.50
percent ad valorem is de minimis.

Therefore, the Department will
instruct the Customs Service to
liquidate, without regard to
countervailing duties, all shipments of
this merchandise exported on or after
January 1, 1992 and on or before
December 31, 1992.

The Department will instruct the
Customs Service to continue to suspend
liquidation on all shipments of this
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the date of publication of this
notice. Because the net subsidy is de
minimis, however, the cash deposit on
such shipments will be zero, These
instructions shall remain in effect until
publication of the final results of the
next administrative review.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1875(a)(1))
and 19 CFR 355.22,

Dated: February 25, 1994.

Joseph A. Spetrini
Acting Assistant Secretary for Import
Administration.

[FR Doc. 94-5037 Filed 3-3-94; 8:45 am]
BILLING CODE 3510-DS—
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[C-307-810]

Alignment of the Final Countervailing
Duty Determination With the Final
Antidumping Duty Determination:
Phthalic Anhydride From Venezuela

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: March 4, 1994.

FOR FURTHER INFORMATION CONTACT:
Kristin Heim or Cynthia Thirumalai,
Office of Countervailing Investigations,
U.S. Department of Commerce, room
B099, 14th Street and Constitution
Avenus, NW., Washington, DC 20230;
telephone (202) 482-3798 or 482-4087,
respectively.

SUPPLEMENTARY INFORMATION: On
January 27, 1994, we published a
preliminary negative countervailing
duty determination pertaining to
phthalic anhydride from Venezuela (59
FR 3842).

On January 28, 1994, in accordance
with 19 CFR 355.20(c) (1993), we
received a request from petitioner to
align the due date for the countervailing
duty determination with the date of the
final antidumping duty determination
in the investigation of phthalic
anhydride from Venezuela.
Accordingly, the final determination in
this countervailing duty investigation is
due not later than June 14, 1994,

This notice is published in
accordance with 19 CFR 355.20(c)(3)
(1993).

Dated: February 10, 1994.

Joseph A. Spetrini,

Acting Assistant Secretory for Import
Administration.

[FR Doc, 94-5038 Filed 3—-3-94; 8:45 am]
BILLING CODE 3510-DS-P

Texas A&M Research Foundation;
Notice of Decision on Application for
Duty-Free Entry of Scientific
Instrument

This is a decision pursuant to Section
6(c) of the Educational, Scientific, and
Cultural Materials Importation Act of
1966 (Pub. L. 89-651, 80 Stat. 897; 15
CFR 301). Related records can be
viewed between 8:30 AM and 5:00 PM
in Room 4211, U.S. Department of
Commerce, 14th and Constitution
Avenue, N.W., Washington, D.C.

DECISION: Denied. Applicant has
failed to establish that domestic
instruments of equivalent scientific
value to the foreign instrument for the
intended purposes are not available.

REASONS: Section 301.5(e)(4) of the
regulations requires the denial of
applications that have been denied

without prejudice to resubmission if
they are not resubmitted within the
specified time period. This is the case
for the following docket.

Docket Number: 93-107. Applicant:
Texas A&M Research Foundation,
College Station, TX 77843. Instrument:
Rapid Kinetics Spectrometer Accessory,
Model RX 1000. Manufacturer: Applied
Photophysics Ltd., United Kingdom.
Date of Denial Without Prejudice to
Resubmission: November 16, 1993.
Pamela Woods
Acting Director, Statutory Import Programs
Staff
[FR Doc. 94-5039 Filed 3-3-94; 8:45 am])
BILLING CODE 3610-DS—F

University of California, San Diego, et
al.; Notice of Consolidated Decision on
Applications for Duty-Free Entry of
Scientific Instruments

This is a decision consolidated
pursuant to Section 6(c) of the
Educational, Scientific, and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651, 80 Stat, 897; 15 CFR 301).
Related records can be viewed between
8:30 A.M. and 5:00 P.M. in Room 4211,
U.S. Department of Commerce, 14th and
Constitution Avenue, N.-W.,
Washington, D.C.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instruments described below, for such
purposes as each is intended to be used,
is being manufactured in the United
States.

Docket Number: 93-030R. Applicant:
University of California, San Diego, San
Diego, CA 92121. Instrument: Wave
Measuring Equipment. Manufacturer:
Datawell, BV, T’Ee Netherlands.
Intended Use: See notice at 58 FR
21973, April 26, 1993. Reasons: The
foreign instrument provides: (1) more
reliable wave direction estimates at
frequencies under 1.0 Hz and over 3.0
Hz with less variability within that
range and (2) better wave spread
estimates than comparable domestic
equipment. Advice Received From:
National Oceanic and Atmospheric
Administration, June 14, 1993,

Docket Number: 93-148. Applicant:
U.S. Department of Commerce, NOAA,
Stennis Space Center, MS 39529-6000.
Instrument: Sounder System, Model EK
500. Manufacturer: Simrad Subsea, -
Norway. Intended Use: See notice at 58
FR 68876, December 29, 1993. Reasons:
The foreign instrument provides: (1) a
split beam (quadrant) transducer, (2)
echo integration and (3) a relational data
base processor to assist species
identification. Advice Received From:

U.S. Fish and Wildlife Service, February
2,1994.

The National Oceanic and
Atmospheric Administration and U.S.
Fish and Wildlife Service advise that (1)
the capabilities of each of the foreign
instruments described above are
pertinent to each applicant’s intended
purpose and (2) they know of no
domestic instrument or apparatus of
equivalent scientific value for the
intended use of each instrument.

We know of no other instrument or
apparatus being manufactured in the
United States which is of equivalent
scientific value to either of the foreign
instruments.

Pamela Woods

Acting Director, Statutory Import Programs
Staff

[FR Doc. 94-5040 Filed 3-3-94; 8:45 am]
BILLING CODE 3510-DS—F

National Oceanic and Atmospheric
Administration

[Docket No. 840250-4050; 1.D. 122893D]

Regulations Governing the Taking of
Marine Mammals Incidental to
Commercial Fishing Operations;
Interim Exemption for Commercial
Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed List of Fisheries for
calendar year 1994; request for
comments.

SUMMARY: NMFS requests comments
and further information on the proposed
List of Fisheries for calendar year 1994
as well as several other actions
associated with the Interim Exemption
for Commercial Fishing under the
Marine Mammal Protection Act
(MMPA).

DATES: Comments must be received on
or before April 4, 1994,

ADDRESSES: Send comments to Dr.
William W, Fox, Jr., Director, Office of
Protected Resources, F/PR, National
Marine Fisheries Service, 1315 East-
West Highway, Silver Spring, MD 20910
(Attn: Comments on Proposed List of
Fisheries). ’
FOR FURTHER INFORMATION CONTACT:
Victoria R. Credle, 301-713-2322.
SUPPLEMENTARY INFORMATION: Section
114 of the MMPA establishes an interim
exemption for the taking of marine
mammals incidental to commercial
fishing operations and requires NMFS to

publish and annually update a List of
Fisheries, along with a list of the marine
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mammals and the number of vessels or
persons involved in each such fishery,
in three categories, as follows:

(I) A frequent incidental taking of
marine mammals;

(II) An occasional incidental taking of
marine mammals; or

(1I1) A remote likelihood of, orno
known, incidental taking of marine
mammals.

Based on Congressional guidance,
NMEFS interpretation of the 1988
Amendments, public comment, and
meetings and consultations with state
and Federal agencies, Regional Fishery
Management Councils, and other
interested parties, NMFS published the
original List of Fisheries on April 20,
1889 (54 FR 16072). NMFS also
published an interim rule governing the
taking of marine mammals incidental to
commercial fishing operations on May
19, 1989 (54 FR 21910), and a final rule
governing reporting of the take of
marine mammals incidental to
commercial fishing operations on
December 15, 1989 (54 FR 51718).

On June 14, 1993 (58 FR 32905),
NMFS published the interim final List
of Fisheries for 1993 and requested
comments and information on the
changes contained therein. All
comments received were in support of
the changes to the interim final List of
Fisheries. A summary of the comments
received are provided in the following
section. Proposed revised changes for
the 1994 List of Fisheries are based on
the classification of fisheries as
published in the 1993 interim final List
of Fisheries.

The following criteria were used in
classifying fisheries in the List of
Fisheries:

Category I. There is documented
information indicating a “frequent”
incidental taking of marine mammals in
the fishery. “Frequent’ means that it is
highly likely that more than one marine
mammal will be incidentally taken by a
randomly selected vessel in the fishery
during a 20 day period.

Category II. (1) There is documented
information indicating an “occasional”
incidental taking of marine mammals in
the fishery, or (2) in the absence of
information indicating the frequency of
incidental taking of marine mammals,
other factors such as fishing techniques,
gear used, methods used to deter marine
mammals, target species, seasons and
areas fished, and species and
distribution of marine mammals in the
area suggest there is a likelihood of at
least an “occasional” incidental taking
in the fishery. ““Occasional’’ means that
there is some likelihood that one marine
mammal will be incidentally taken by a
randomly selected vessel in the fishery

during a 20 day period, but that there
is little likelihood that more than one
marine mammal will be incidentally
taken.

Category III. (1) There is information
indicating no more than a “remote
likelihood” of an incidental taking of a
marine mammal in the fishery, or (2) in
the absence of information indicating
the frequency of incidental taking of
marine mammals, other factors stich as
fishing techniques, gear used, methods
used to deter marine mammals, target
species, seasons and areas fished, and
species and distribution of marine
mammals in the area suggest there is no
more than a remote likelihood of an
incidental take in the fishery. “Remote
likelihood" means that it is highly
unlikely that any marine mammal will
be incidentally taken by a randomly
selected vessel in the fishery during a
20-day period.

Section 114(b)(1)(C) of the MMPA,
requires the Assistant Administrator for
Fisheries, NOAA, to annually publish
and request comments on proposed
revisions to the List of Fisheries to be
effective for the next calendar year.

Comments Received on the 1993
Interim Final List of Fisheries

Thirteen comments were received in
response to the request for comments on
the interim final List of Fisheries for
1993. All of the comments received
were in support of the changes

. published in the interim final List of

Fisheries, and are summarized below.

Alaska Prince William Sound
(Eshamy, Coghill, and Unakwik
districts) Drift Gill Net Fishery and the
Alaska Copper River and Bering River
{adjacent to Prince William Sound) Drift
Gill Net Fishery

Twelve comments were received
supporting the split of the former Alaska
Prince William Sound drift gill net
fishery into two separate fisheries, based
on the difference in take rates in the two
areas. All comments received also
supported the reclassification of the
Alaska Prince William Sound (Coghill,
Eshamy, and Unakwik districts) drift
gill net fishery from Category I to
Category II.

Atlantic, Caribbean, and Gulf of Mexico
Tuna, Shark, and Swordfish Pair Trawl
Fishery

One comment was received
supporting the reclassification of the
Atlantic, Caribbean, and Gulf of Mexico
tuna, shark, and swordfish pair trawl
fishery from Category II to Category 1.
The individual making the comment
also suggested that all pair trawl
fisheries be reclassified as Category I
fisheries. NMFS is aware of only one

other pair trawl fishery which operated
for a short time in the Gulf of Maine,
targeting groundfish. This fishery has
been inactive following issuance of
emergency regulations published on
June 8, 1993 (58 FR 32062). Amendment
5 of the New England Groundfish
Fishery Management Plan, approved on
January 3, 1994, contains measures to
continue the ban on the use of pair trawl
gear in this fishery indefinitely. If new
information is received regarding the
use of pair trawl gear in other areas,
further action will be taken on this
recommendation.

Proposed Changes

1. Recategorize the Alaska Copper
River and Bering River (adjacent to
Prince William Sound) salmon drift gill
net fishery from Category I (Table 1) to
Category II (Table 2).

Many of the comments received on
the 1993 interim final List of Fisheries
indicated that the take rates given for
the Alaska Copper River and Bering
River (adjacent to Prince William
Sound) drift gill net fishery were
overestimated. Take rates were based on
the total number of interactions, which
included momentary interactions with
the nets, e.g., animals brushing up
against the net or swimming over it, as
well as serious injuries, and mortalities.
Many individuals submitting comments
noted that if only those interactions
resulting in serious injuries or
mortalities were used to calculate take
rates, the take rate would be much less
than that reported in the interim final
List. Therefore, NMFS has reviewed the
observer data collected in this fishery
and calculated a revised take rate of 0.56
marine mammal takes per 20 days of
fishing, based on an estimated 252
serious injuries, and kills in 8,883
fishing vessel days. Based on the
calculated take rate, NMFS proposes
reclassification of the Alaska Copper
River and Bering River (adjacent to
Prince William Sound) drift gill net
fishery from Category I to Category IL

2. Recategorize the WA, OR Lower
Columbia River salmon drift gill net
fishery from Category I (Table 1) to
Category III (Table 3).

Marine mammal/fishery interaction
and incidental take data have been
collected in this fishery since 1991

‘under a marine mammal observer

program that was completed at the end
of calendar year 1993. Incidental take
data have been collected by observers
from the two major fishing seasons
(winter and fall) with approximately 6
percent coverage of fishing effort in
winter 1991, 4 percent in fall 1991, 10
percent in winter 1992, 7 percent in fall
1992, and 7 percent in winter 1993.
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Percent observer coverage for the fall
1993 fishery is currently being
estimated, and will be completed after
all landing data have been reviewed.
Only one marine mammal mortality, a
harbor seal, was observed in 3 years of
observations in the fall fisheries (1991,
1992, and 1993), while a total of 28
marine mammal serious injuries or
mortalities (24 harbor seals and four
California sea lions) were observed over
the course of 3 years of observations in
the winter fisheries (1991 through
1993). Based on the cbserver data from
1991-winter 1993 (fall 1993 data
analysis is underway), less than 0.5
marine mammals are taken per vessel
per 20 days of fishing in this fishery.
Based on this, NMFS proposes that the
WA, OR Lower Columbia River salmon
drift gill net fishery be recategorized
from Category I to Category HI.

3 Rec:ﬁ?grgrize the ‘%A%Villapa Bay
salmon drift gill net fishery from
Category 1 (Table 1) to Category III
(Table 3).

Marine mammal/fishery interaction
and incidental take data have been
collected in this fishery since 1991
under a marine mammal observer
program tL.at was completed at the end
of calendar year 1993. Incidental take
data have been collected by observers
from about 2 to 13 percent of the fishing
effort since 1991. No marine mammal
mortalities have been observed. Because
the incidence of take is rare and does
not meet the criteria for categorizing
fisheries in Category I or I, NMFS
proposes that the WA Willapa Bay
salmon drift gill net fishery be
recategorized from Category I to
Category IIL

4. Recategorize the WA Grays Harbor
salmon set and drift gill net fishery from
Category I (Table 1) to Category III
(Table 3).

Marine mammal/fishery interaction
and incidental take data have been
collected in this fishery since 1991
under a marine mammal observer
program that was completed at the end
of calendar year 1993. Incidental take
data have been collected by observers
from about 4 to 10 percent of the fishing
effort since 1991. Only one marine
mammal mortality, a harbor seal, has
been observed. Because the incidence of
take is rare and does not meet the one
take per vessel per 20 days criteria for
categorizing fisheries in Category I or II,
NMFS proposes that the WA Grays
Harbor salmon set and drift gill net
fishery be recategorized from Category I
to Category IIL

5. Recategorize all California gill net
fisheries (except the CA Klamath River
gill net fishery, Table 2), based on mesh
size of net, by adding CA set and drift

gill net fisheries that use a stretched
mesh size of greater than 3.5 inches (8.9
cm) to Category I (Table 1), adding set
and drift gill net fisheries that use a
stretched mesh size of 3.5 inches (8.9
cm) or less to Category III (Table 3),
dropping all other CA set and drift gill
net fisheries, including: the CA thresher
shark and swordfish drift gill net fishery
(Table 1), the CA halibut set gill net
fishery (Table 1), the CA soupfin shark,
yellowtail, white sea bass set gill net
fishery (Table 1), the CA white croaker,
bonito, and flying fish gill net fishery
(Table 2), and redefining the WA, OR,
CA herring, smelt, shad, sturgeon,
bottom fish, mullet, perch, rockfish gill
net fishery (Table 3) to include only WA

" and OR.

Since 1989, the categorization of gill
net fisheries in California has been
based on the species being targeted and
the frequency of marine mammal
mortality. Reviews of information on the
rate of marine mammal mortality in a
range of gill net mesh sizes indicate that
larger mesh sizes (greater than 3.5
inches or 8.9 cm stretched mesh size)
entangle marine mammals at a much
higher rate than smaller mesh sizes (less
than 3.5 inches or 8.9 cm stretched
mesh size) (Miller 1983, Vojkovich
1987, 1988, 1989, Barlow et al. 1392).
Observer placement in Category I
fisheries, as required by the MMPA,
could be achieyved more effectively by
evaluating the type of gear that will be
used instead of the intended target
species. Therefore, NMFS proposes that
all California gill net fisheries (except
the CA Klamath River fishery) be
reclassified based on stretch mesh size,
rather than by target species. Set or drift
gill net vessels that use mesh sizes
greater that 3.5 inches (8.9 cm), such as
the CA thresher shark and swordfish
drift gill net fishery (Table 1), the CA
halibut set gill net fishery (Table 1), the
CA soupfin shark, yellowtail, white sea
bass set gill net fishery (Table 1) would
remain in Table 1 and be subject to the
requirements of a Category I fishery. Set
or drift gill net vessels that use mgh
sizes less than or equal to 3.5 inches (8.9
cm), such as the CA white croaker,
bonito, and flying fish gill net fishery
(Table 2), and the WA, OR, CA herring,
smelt, shad, sturgeon, bottom fish,
mullet, perch, rockfish gill net fishery
(Table 3) would be subject to the
requirements for a Category III fishery.

6. Recategorize the Atlantic
salmon aquaculture (net pen) fishery
from Category IiI (Table 6) to Category
II (Table 5).

Harbor seals and gray seals are known
to interact with salmon net pens in the
Gulf of Maine (GME), yet the rate at
which interactions occur may be

increasing based on stranding reports
and communication with net pen
owners and their representatives.
Recently, the Maine Aquaculture
Association appealed to NMFS to
provide net pen owners with a means
for limited intentional lethal taking of
seals, indicating a 10 percent loss of
salmon due to predation by seals. In
their appeal, they noted that a “Predator
Control Seminar” was held in Eastport,
Maine, in April 1993 to discuss the
effectiveness of non-lethal means of
deterring seals. The group determined
that although non-lethal deterrence
efforts are being employed, “periodic
intentional lethal take of individual
seals is a necessary tool for the
continued success of this industry.”

Owners of salmon net pens have been
subject to the reporting requirements of
a Category I fishery, which require that
all lethal takes of marine mammals be
reported to NMFS within 10 days.
However, only limited reports of seal
mortalities due to salmon net pen
operations have been received by NMFS
since 1989. NMFS is concerned that the
take rate of marine mammals in salmon
net pen operations may be greater than
previously estimated, and therefore
proposes that the Gulf of Maine salmon
net pen fishery be reclessified from
Category III to Category II.
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Dated: February 25, 1994.

Rolland A. Schmitten,

Assistant Administrator for Fisheries.

[FR Doc. 94-4923 Filed 3-3-94; 8:45 am]

BILLING CODE 3510-22-P
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[1.D. 0225948]

Pacific Fishery Management Council;
Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Salmon Subcommittee of
the Pacific Fishery Management
Council's (Council) Scientific and
Statistical Committee (SSC) will meet
on March 7, 1994, at the Columbia River
Red Lion Hotel’s Clackamas Room, 1401
North Hayden Island Drive, Portland,
OR; telephone: (503) 283-2111. The
meeting will be held from 9 a.m. until
12 p.m. This meeting will immediately
precede the SSC meeting announced in
conjunction with the Council meeting
scheduled for the week of March 7. The
purpose of this meeting is to review
proposed revisions to the methodologies
to be used in the preseason planning
process.
FOR FURTHER INFORMATION CONTACT:
Lawrence D. Six, Executive Director,
Pacific Fishery Management Council,
2000 S.W. First Avenue, suite 420,
Portland, OR; telephone: (503) 326-
6352.
SUPPLEMENTARY INFORMATION: This
meeting is physically accessible to
people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Michelle Perry Sailer at (503) 326-6352,
at least 5 days prior to the meeting date.
Dated: February 28, 1994.
David S. Crestin,
Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 944995 Filed 3-3-94; 8:45 am]
BILLING CODE 3510-22-P

[1.D. 021894A]

Marine Mammals

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Receipt of Application for a
Scientific Research Permit (P377B).

SUMMARY: Notice is hereby given that Dr.
A. Rus Hoelzel, LVC, Bldg. 560,
National Cancer Institute, Frederick, MD
21702, has applied in due form for a
permit to import Tursiops truncatus
skin samples for purposes of scientific
research.

DATES: Written comments must be
received on or before February 28, 1994.
ADDRESSES: The application and related
documents are available for review

upon written request or by appointment
in the following office(s):

Permits Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, room 13130, Silver Spring,
MD 20910 (301/713-2289); and

Director, Northeast Region, NMFS, One
Blackburn Drive, Gloucester, MA
01930 (508/281-9200).

Written data or views, or requests for
a public hearing on this request, should
be submitted to the Director, Office of
Protected Resources, NMFS, NOAA,
U.S. Department of Commerce, 1315
East-West Highway, room 13130, Silver
Spring, MD 20910, within 30 days of the
publication of this notice. Those
individuals requesting a hearing should
set forth the specific reasons why a
hearing on this particular request would
be appropriate.

Concurrent with the publication of
this notice in the Federal Register, the
Secretary of Commerce is forwarding
copies of this application to the Marine
Mammal Commission and its
Committee of Scientific’Advisors.

SUPPLEMENTARY INFORMATION: The
subject permit is requested under the
authority of the Marine Mammal
protection Act of 1972, as amended (16
U.S.C. 1361 et seq.) and the Regulations
Governing the Taking and Importing of
Marine Mammals (50 CFR part 216).

The Applicant proposes to import 100
skin samples taken from bottlenose
dolphins that are collected by salvage
from already dead animals and by
biopsy darting. The samples will be
imported from Namibia and South
Africa. Morphological distinctions
related to body size and cranial
dimensions have been described
between the nearshore and offshore
forms of bottlenose dolphin.

In this study, the applicant proposes
to investigate the genetic differentiation

of nearshore vs offshore populations
from Namibia and South Africa.

Dated: February 28, 1994.
William W. Fox, Jr.,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 944950 Filed 3-3-94; 8:45 am)
BILLING CODE 3510-22-P

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Wool Textile Products Produced or
Manufactured in Romania

February 28, 1994,

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs increasing
limits.

EFFECTIVE DATE: March 7, 1994,

FOR FURTHER INFORMATION CONTACT:
Naomi Freeman, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482—4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 927-6715. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854).

The current limits for certain
categories are being increased for
carryover and swing.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 58 FR 62645,
published on November 29, 1993). Also
see 58 FR 65968, published on
December 17, 1993.

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all
of the provisions of the bilateral
agreement, but are designed to assist
only in the implementation of certain of
its provisions.

Rita D. Hayes,
Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile

Agreements

February 28, 1994.

Commissioner of Customs,

Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on December 13, 1993, by the
Chairman, Committee for the Implementatio..
of Textile Agreements. That directive

concerns imports of certain cotton, wool,
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man-made filer, silk blend and other
vegetable fiber textiles and textile products,
produced or manufactured in Romania and
exported during the twelve-month period
which began on January 1, 1994 and extends
through December 31, 1994.

Effective on March 7, 1994, you are
directed to amend the directive dated
December 13, 1993 to increase the limits for
the following categories, as provided under
the terms of the current bilateral agreement
between the Governments of the United
States and Romania:

Category Ao tmalve-wmost

Sublevels in Group
i

A33/434 ' ...cii i nasss 7,864 dozen.

435 ... .. | 7,289 dozen.

443 ... ... | 114,558 numbers.
B L S s 39,039 numbers.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 1993.

The Committee for the Implementation of
Textile Agreoments has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,
Rita D. Hayes,
Chairman, Committee for the Implementation
of Textile Agreements.
[FR Doc. 94-5030 Filed 3-3-94; 8:45 am]
BILLING CODE 2510-DR-F

Amendment of Export Visa
Requirements for Certain Cotton,
Wool, Man-Made Fiber, Silk Blend and
Cther Vegetable Fiber Textile Products
Produced or Manufactured in Macau

February 28, 1994.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs amending
visa requirements to include certain part
and merged categories.

EFFECTIVE DATE: March 15, 1994.

FOR FURTHER INFORMATION CONTACT:
Helen L. LeGrande, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 4824212,

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854).

Effective on March 15, 1994, the
existing export visa arrangement
between the Governments of the United
States and Macau is being amended to
include the coverage of certain merged
and part-calegories, produced or

manufactured in Macau and exported
from Macau on and after March 15,
1994.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 58 FR 62645,
published on November 29, 1993). Also
see 46 FR 45979, published on
September 16, 1981; and 52 FR 26719,
published on July 16, 1987.

Rita D. Hayes,
Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile

Agreements

February 28, 1994.

Commissioner of Customs,

Department of the Treasury, Washington, DC
20229,

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on September 16, 1981, as
amended, by the Chairman, Committee for
the Implementation of Textile Agreements.
That directive directs you to prohibit entry of
certain cotton, wool, man-made fiber, siltk
blend and other vegetable fiber textiles and
textile products, produced or manufactured
in Macau for which the Government of
Macau has not issued an appropriate visa.

Effective on March 15, 1994, you are
directed to amend further the September 16,
1981 directive to include coverage of the
following part and merged categories for
goods exported on and after March 15, 1994:

Part-categories

359-C—Coveralls and overalls—only HTS

numbers 6103.42.2025, 6103.49.3034,
6104.62.1020, 6104.69.3010,
6114.20.0048, 6114.20.0052,
6203.42.2010, 6203.42.2090,
6204.62.2010, 6211.32.0010,

6211.32.0025 and 6211.42.0010; -

359-V—Vests—only HTS numbers
6103.19.2030, 6103.13.4030,
6104.12.0040, 6104.19.2040,
6110.20.1022, 6110.20.1024,
6110.20.2030, 6110.20.2035,
6110.90.0044, 6110.90.0046,
6201.92.2010, 6202.92.2020,
6203.19.1030, 6203.19.4030,
6204.12.0040, 6204.19.3040,
6211.32.0070 and 6211.42.0070.

3590-O—O0ther—all HTS numbers except

those in Categories 359-C and 359-V.
659-C—Coveralis and overalis—only HTS
numbers 6103.23.0055, 6103.43.2020,

6103.43.2025, 6103.49.2000,
6103.49.3038, 6104.63.1020,
6104.63.1030, 6104.69.1000,
6104.69.3014, 6114.30.3044,
6114.30.3054, 6203.43.2010,
6203.43.2090, 6203.49.1010,
6203.49.1090, 6204.63.1510,
6204.69.1010, 6210.10.4015,
6211.33.0010, 6211.33.0017 and
6211.43.0010.

Part-categories

659-S—Swimwear—only  HTS
6112.31.0010,
6112.41.0010,

numbers

6112.31.0020,

6112.41.0020,
6112.41.0030, 6112.41.0040,
6211.11.1010, 6211.11.1020,
6211.12.1010 and 6211.12.1020.

659-O—Other—all HTS numbers except
those in 659-C and 659-S.

Merged categories

331/831
333/334/335/833/834/835
333/335/833/835
336/836
347/348/847

350/850

351/851
359-C/659-C
445/448
625/626/627/628/629
633/634/635
638/639/838

641/840

642/842

645/648

647/648

652/852

Effective on March 15, 1994, you are
directed to require an export visa for cotton
and man-made fiber textile products in part-
Categories 359-C, 359-V, 359-0, 659-C,
659-S and 6590, produced or manufactured
in Macau and exported from Macau on and
after March 15, 1994.

Merchandise in the aforementioned
merged categories may be accompanied by
either the appropriate merged category visa,
merged part-category visa, correct part-
category visa or correct category visa
carresponding to the actual shipment.

Shipments entered or withdrawn from
warehouse according to this directive which
are not accompanied by an appropriate
export visa shall be denied entry and a new
visa must be obtained.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Rita D. Hayes,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 94-5031 Filed 3-3-94; 8:45 am]
BILLING CODE 3510-DR-F

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List; Additions and
Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.
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ACTION: Additions to and deletions from
the procurement list.

SUMMARY: This action adds to the
Procurement List commodities and
services to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities
and deletes from the Procurement List
commodities previously furnished by
such agencies.

EFFECTIVE DATE: April 4, 1994.

ADDRESS: Committee for Purchase From
People Who Are Blind or Severely
Disabled, Crystal Square 3, suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman {703) 603-7740.
SUPPLEMENTARY INFORMATION: On
December 17 and 27, 1993, January 3
and 7, 1994, the Committee for Purchase
From People Who Are Blind or Severely
Disabled published notices (58 FR
65971, 68398, 59 FR 74 and 1002) of
proposed additions to and deletions
from the Procurement List,

Additions

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the commodities and services, fair
market price, and impact of the
additions on the current or most recent
contractors, the Committee has
determined that the commodities and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
2.4.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Covernment.

2. The action does not appear to have
a severe economic impact on current
contractors for the commeodities and
services.

3. The action will result in
authorizing small eatities to furnish the
commodities and services to the
Government. A

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O'Day Act (41 U.S.C. 46-48c) in
connection with the commodities and
services proposed for addition to the
Procurement List.

Accordingly, the following
commodities and services are hereby
added to the Procurement List:
Commodities
Pallet, Wood
3990-00-NSH-0072
(Requirements for Federal Prison Industries,

Inc., Washington, DC)

Cap Assembly, Plastic Water Can
7240-00-089-7312

Grommet

8140-01-063-7681

Services

Grounds Maintenance for the following U.S.

Army Corps of Engineers Reservations:
Bayou Boeuf Lock, Berwick Lock, East/West

Calumet Floodgates, Charenton Floodgate,

Morgan City Vicinity, Louisiana
Janitorial/Custodial
INEL Electronic Technology Center (IETC), 1

Energy Drive, Idaho FPalls, 1daho

This action does not affect current
contracts awarded prior to the effective
date of this addition or options
exercised under those contracts.
Deletions

After consideration of the relevant
matter presented, the Committee has
determined that the commodities listed
below are no longer suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
24,

Accordingly, the following
commodities are hereby deleted from
the Procurement List:

Paper, Teletypewriter Roll
7530-00-262-9178

7530~00-721-9691

7530-00-223-7963

ER. Alley, Jr.,

Deputy Executive Director.

[FR Doc. 94-5001 Filed 3-3-94; 8:45 am])
BILLING CODE 8820-33-P

Procurement List; Addition

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Addition to the procurement
list.

SUMMARY: This action adds to the
Procurement List a service to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.
EFFECTIVE DATE: April 4, 1994,
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603-7740.

SUPPLEMENTARY INFORMATION: On
October 1, 1993, the Committee for
Purchase From People Who Are Blind
or Severely Disabled published notices
(58 FR 51319) of proposed addition to
the Procurement List.

Comments were received from the
current contractor in response to a
Committee request for sales data. The
contractor claimed that addition of these
services to the Procurement List would
have a tremendous impact on its
employees in the Burlington, Vermont
area, on its Vermont operations, and on
the company as a whole. It noted that
unemployment is high in the Burlington
area, making it unlikely that the
displaced workers would find other
employment, and that non-Gevernment-
contract wages are lower. The contractor
indicated that the contracts at issue are
a large enough part of its Vermont
operations that without them it would
have to close its Vermont office and
attempt to service its contracts in the
area from its Massachusetts
headguarters. It claimed that
{Jerformance on those contracts would

ikely be impaired, and that
performance problems would limit its
ability to obtain Government contracts,
which constitute the great majority of its
business.

"The contracts for the services
proposed to be added to the
Procurement List are only a very small
portion of the contractor’s total sales,
Accordingly, loss of these contracts
would not cause a severe adverse
impact on the contractor’s sales.

People with severe disabilities
generally have unemployment rates
exceeding 65 percent, considerably
higher than the unemployment rate for
people without disabilities in the
Burlingten, Vermont area.
Consequently, the Committee believes
that any potential loss of employment
for the contractor’s workers is
outweighed by the actual creation of
jobs for people with severe disabilities,
who would have a much harder time
finding other employment than the
contractor's workers.

The Committee has taken into account
the contractor’s claims concerning the
possible closing of its Vermont office
and the effects this might have on its
ability to perform its Government
contracts and acquire others. However,
the Committee, noting the speculative
nature of these claims, does not believe
they increase the impact of the smail
loss in sales which addition of these
services to the Procurement List would
have on the contractor sufficiently to
constitute severe adverse impact on the
contractor. After consideration of the
material presented to it concerning
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capability of qualified nonprofit
agencies to provide the service, fair
market price, and impact of the addition
on the current or most recent
contractors, the Committee has
determined that the service listed below
is suitable for procurement by the
Federal Government under 41 U.S.C.
46—48c and 41 CFR 51-2.4.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
service to the Government.

2. The action does not appear to have
a severe economic impact on current
contractors for the service.

3. The action will result in
authorizing small entities to furnish the
service to the Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
ODay Act (41 U.S.C. 46—48c) in
connection with the service proposed
for addition to the Procurement List.

Accordingly, the following service is
hereby added to the Procurement List:
Janitorial/Custodial for the following

locations:

Federal Building, 11 Elmwood

Avenue, Burlington, Vermont

Federal Building, 11 Lincoln Street,

Essex Junction, Vermont
Social Security Administration

Building, 58 Pearl Street,

Burlington, Vermont

This action does not affect current
contracts awarded prior to the effective
date of this addition or options
exercised under those contracts.

ER. Alley, Jr.,

Deputy Executive Director.

[FR Doc. 94-5002 Filed 3-3-94; 8:45 am]
BILLING CODE 8820-33-P

Procurement List; Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed additions to
Procurement List.

SUMMARY: The Committee has received
proposals to add to the Procurement List
a commodity, military resale
commodities and services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.

COMMENTS MUST BE RECEIVED ON OR
BEFORE: April 4, 1994.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603-7740.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a) (2) and 41 CFR 51-2-3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

If the Committee approves the
proposed additions, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodity, military resale
commodities and services listed below
from nonprofit aiencies employing
persons who are blind or have other
severe disabilities.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodity, military resale commodities
and services to the Government.

2. The action does not appear to have
a severe economic impact on current
contractors for the commodity, military
resale commodities and services.

3. The action will result in
authorizing small entities to furnish the
commodity, military resale commodities
and services to the Government.

4, There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O'Day Act (41 U.S.C. 46—48c) in
connection with the commodity,
military resale commodities and
services proposed for addition to the
Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

The following commodities, military
resale commeodities and services have
been proposed for addition to
Procurement List for production by the
nonprofit agencies listed:

Commodity

Bag, Sand, Cotton,
8105-00-965-2509,

NPA: Columbia Industries, Kennewick,
Washington.

Military Resale Commodities

Broom, Fiber,

M.R. 952,

NPA: Industries for the Blind, Inc.,
Milwaukee, Wisconsin.

Broom, Patio,

M.R. 954,

NPA: Industries for the Blind, Inc.,
Milwaukee, Wisconsin.

Broom, Upright,

M.R. 951,

M.R. 953,

NPA: Industries for the Blind Inc.,
Milwaukee, Wisconsin

Broom, Whisk,

M.R. 910,

NPA: Industries for the Blind, Inc.,
Milwaukee, Wisconsin.

Brush, Bowl,

M.R. 917,

NPA: Alabama Industries for the Blind.
Talladega, Alabama.

Brush, Duster,

MR. 913,

NPA: The Lighthouse, Inc., Long Island City,
New York.

Brush, Scrub,

M.R. 958,

M.R. 932,

NPA: Industries for the Blind, Inc.,
Milwaukee, Wisconsin.

Services

Grounds Maintenance,

U.S. Army Reserve Center,

2000 North New Road,

Waco, Texas.

NPA: Heart of Texas Goodwill Industries,
Waco, Texas.

Janitorial/Custodial,

Social Security Administration Building,

525 18th Street,

Rock Island, Illinois. -

NPA: Alliance f/t Mentally 111 of Rock Island
& Mercer County, Rock Island, llinois.

Janitorial/Custodial,

R.B. Long Federal Courthouse,

777 Florida Street,

Baton Rouge, Louisiana.

NPA: Louisiana Industries for the Disabled,
Baton Rouge, Louisiana.

Laundry Service,

Naval Hospital,

Oak Harbor, Washington,

NPA: Northwest Center for the Retarded,
Seattle, Washington.

E.R. Alley, Jr.,

Deputy Executive Director.

[FR Doc. 94-5003 Filed 3-3-94; 8:45 am]

BILLING CODE 6820-33-P

DEPARTMENT OF DEFENSE
Office of the Secretary |

Advisory Board on the Investigative
Capabilities of the Department of
Defense; Meeting

AGENCY: Office of the Secretary, DOD.
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ACTION: Notice of meeting.

SUMMARY: Pursuant to Public Law 92—
463, notice is hereby given of
forthcoming meetings of the Advisory
Board on the Investigative Capability of
the Department of Defense. The purpose
of the meetings is to receive briefings by
many of the agencies potentially -
affected by the work of this Advisory
Board and for discussion following the
briefings. These meetings are open to
the public
DATES AND TIMES: March 17, 1994 from
8:30 a.m.-5:30 p.m. and March 18, 1994
from 9 a.m.-12:15 p.m.
ADDRESSES: 1700 N. Moore Street, suite
1425, Arlington, Virginia.
FOR FURTHER INFORMATION CONTACT:
E. Vaughn Dunnigan, Deputy Staff
Director, Advisory Board on the
Investigative Capability of the |
Department of Defense, 1700 N. Moore
Street, suite 1420, Arlington, VA 22209;
telephone (7063) 696-6055.

Dated: February 28, 1994.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 944918 Filed 3~3-94; 8:45 am]
BILLING CODE 5000-04-M

Department of the Army
Army Scilence Board; Closed Meeting

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act
(Pub. L. 92—463), announcement is
made of the following Committee
Meeting:

Name of Committee: Army Science Board
(ASB).

Date of Meeting: 21—22 March 1994.

Time of Meeting: 1215-1700 (21 March),
0800-1700 (22 March).

Place: Pentagon (21 March), Arlington, VA
(22 March).

Agenda: The Army Science Board's panel
on “Missile Shelf Life"” will meet for
discussions focused on the review of
previously collected data concerning missile
shelf life, meet with the sponsor to discuss
his intent concerning the study, and develop
a study plan. This meeting will be closed 1o
the public in sccordance with section 552b(c)
of title 5, U.S.C., specifically subparagraph
(1) and (8) thereof, and title 5, U.S.C.,
appendix 2, subsection 10(d}). The
proprietary @nd classified matters to be
discussed are so inextricably intertwined so
as to preclude opening all portions of the
meeting. The ASB Administrative Officer
Sally Warner, may be contacted for further
information at (703) 695-0781.

Sally A. Warner,

Administrative Officer, Army Science Board.
[FR Doc. 94-5120 Filed 3-3-94; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 11264 North Carofina]

Turbine industries, inc.; Availability of
Draft Environmental Assessment

February 28, 1994.

In accordance with the National
Environmental Policy Act of 1969 and
the Federal Energy Regulatory
Commission's (Commission's)
regulations, 18 CFR part 380 (Order No.
486, 52 FR 47897), the Office of
Hydropower Licensing has reviewed the
application for a minor license for the
existing, unlicensed Coolemee
Hydroelectric Project, located on the
South Yadkin River, in the Town of
Coolemee, Davie County, North
Carolina, and has prepared a Draft
Environmental Assessment (DEA) for
the project. In the DEA, the
Commission’s staff has analyzed the
potential environmental impacts of the
existing project and has concluded that
approval of the project, with appropriate
mitigation or enhancement measures,
would not constitute a major federal
action significantly affecting the quality
of the human environment.

Copies of the DEA are available for
review in the Public Reference Branch,
room 3104, of the Commission’s offices
at 941 North Capitol Street, N.E.,
Washington, DC 204286.

Please submit any comments within
30 days from the date of this notice.
Comments should be addressed to Lois
D. Cashell, Secretary, Federal Energy

ory Commission, 825 North
Capitol Street, NE., Washington, DC
20426. Please affix Project No. 11264 to
all comments. For further information,
please contact Mary Glato,
Environmental Coordinator, at (202)
219-2804.
Linwood A. Watson, Jr.,
Acting Secretary.
(FR Doc. 84—4927 Filed 3-3-94; 8:45 am)
BILLING CODE 6717-01-M

[Docket No. JDS3-14301T Colorado-62]

State of Colorado; NGPA Amended
Determination by Jurisdictional
Agency Deslignating Tight Formation

February 28, 1994.

Take notice that on February 24, 1994,
the Colorado Oil and Gas Conservation
Commission (Colorado) amended the
notice of determination that was filed by
the United States Department of
Interior, Bureau of Land Management
(BLM) in the above-referenced

proceedings on September 2, 1993,
pursuant to § 271.703(c)(3) of the

Commission's regulations. The February
24, 1994 notice determined that a
portion of the Corcoran-Cozzette
Formation in Garfield County, Colorado,
qualifies as a tight formation under
section 107(b) of the Natural Gas Policy
Act of 1978 (NGPA).

The February 24, 1994, amended
notice of determination reduces the
geographical area recommended for a
tight formation designation. The
amended area now covers only
48,274.78 acres; 23,974.20 acres or
49.66% are owned in Fee, and 24,300.58
acres or 50.34% are Federal Lands
described as follows:

Township 6 South, Range 89 West
Sections 1-36: All

Township 6 South, Range 100 West
Sections 1-3, 10-15, 22-27, and 34--36: All

Township 7 South, Range 99 West
Sections 1-18: All

Township 7 South, Range 100 West
Sections 1-3, and 10-15: All

The notice of determination also
contains Colorado's findings that the
referenced portion of the Corcoran-
Cozzette Formation meets the
requirements of the Commission’s
regulations set forth in 18 CFR part 271.

e application for determination is
available for inspection, except for
material which is confidential under 18
CFR 275.206, at the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington DC
20426, Persons objecting to the
determination may file a protest, in
accordance with 18 CFR 275.203 and
275.204, within 20 days after the date
this notice is issued by the Commissien.
Linweod A. Watsen, Jr.,

Acting Secretary.
[FR Doc. 944928 Filed 3-3-94; 8:45 am]
BILLING CODE 6717-01-M

Office of Fossil Energy

[Docket No. FE CEE 94-2—Certification
Notice—128]

Bayside Cogeneration; Filing of Coal
Capability Powerplant and Industrial
Fuel Use Act

AGENCY: Office of Fossil Energy,
Department of Energy.
ACTION: Notice of filing.

SUMMARY: Bayside Cogeneration, L.P,
has submitted a coal capability self-
certification pursuant to section 201 of
the Powerplant and Industrial Fuel Use
Act of 1978, as amended.

ADDRESSES: Copies of self-certification
filings are available for public
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inspection, upon request, in the Office
of Fuels Programs, Fossil Energy, room
3F-056, FE-52, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC 20585.
FOR FURTHER INFORMATION CONTACT:
Ellen Russell at (202) 586-9624.
SUPPLEMENTARY INFORMATION: Title II of
the Powerplant and Industrial Fuel Use
Act of 1978 (FUA), as amended (42
U.S.C. 8301 et seq.), provides that no
new baseload electric powerplant may
be constructed or operated without the
capability to use coal or another
alternate fuel as a primag‘ energy
source. In order to meet the requirement
of coal capability, the owner or operator
of such facilities proposing to use
natural gas or petroleum as its primary
energy source shall certify, pursuant to
FUA section 201(d), to the Secretary of
Energy prior to construction, or prior to
operation as a base load powerplant,
that such powerplant has the capability
to use coal or another altérnate fuel.
Such certification establishes
compliance with section 201(a) on the
day it is filed with the Secretary. The
Secretary is required to publish a notice
in the Federal Register that a
certification has been filed. The
following owners/operators of proposed
new baseload powerplants have filed
self-certifications in acccordance with
section 201(d).

Owner & Operator; Bayside
Cogeneration, L.P.

Location: 1400 Tidelands Avenue,
National City, California.

Plant Configuration: Topping cycle
cogeneration.

Capacity: 49.9 megawatts.

Fuel: Natural gas.

Purchasing Utilities: San Diego Gas &
Electric.

Expected In-Service Dates: April 1,
1995.

Issued in Washington, DC, February 28,
1984,
Anthony J. Como,
Director, Office of Coal & Electricity, Office
of Fuels Programs, Office of Fossil Energy.
[FR Doc. 94-5007 Filed 3-3-94; 8:45 am]
BILLING CODE 8450-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-4845-3]

National Environmental Education and
Training Foundation, Inc.
Announcement of New Appointments
to the Board of Directors

The National Environmental
Education and Training Foundation was
created by Public Law 101-619, the

National Environmental Education Act
of 1990. It is a private 501(c)(3) non-
profit organization established to
promote and support education and
training as necessary tools to further
environmental protection and
sustainable, environmentally sound
development. It provides the common
ground upon which leaders from
business and industry, all levels of
government, public interest groups, and
others can work cooperatively to expand
the reach of environmental education
and training programs beyond the
traditional classroom. The Foundation
will develop and support a grant
program that promotes innovative
environmental education and training
programs; it will also develop
partnerships with government and other
organizations to administer projects that
promote the development of an
environmentally literate public.

The Administrator of the U.S.
Environmental Protection Agency, as
required by the terms of the Act,
announces the following five
appointments to the National
Environmental Education and Training
Foundation, Inc. Board of Directors.
These appointees will join the seven
current Board members, who include:
Edward Bass, Chairman and CEO of
Fine Line, Inc. and Chairman of Space
Biospheres Ventures; Dr, James
Crowfoot, Professor of Natural
Resources and Urban and Regional
Planning at the University of Michigan;
Mark De Michele, President and CEO of
Arizona Public Service Company; James
Donnelley, Vice Chairman of the Board
of R.R. Donnelley & Sons; Dr. Bonnie F.
Guiton, Dean of the McIntire School of
Commerce at the University of Virginia;
Rebecca Rimel, Executive Director of the
Pew Charitable Trusts; and Francis
Pandolfi, President and CEO of Times
Mirror Magazines, Inc. and Chairman of
the Board of The Sporting News
Publishing Company.

Great care has been taken to assure
that these new appointees not only have
the highest degree of expertise and
commitment, but also bring to the Board
diverse points of view relating to
environmental education and training.
Terms of office for the new appointees
are: Mr, Parks, Mr. Krupp, Mr. Dach and
Ms. Muyskens four year terms with
possibility of an additional four year
reappointment; Ms. Tabankin two years
with possibility of an additional four
year reappointment. The five new
appointees are:

R. Ralph Parks—Mr. Parks is currently

a General Partner, Investment Banking

Division, Goldman Sachs & Company.

From 1970 through 1980 he was

Managing Director, Investment
Banking Division, Merrill Lynch. He
has a B.A. in History from Rice
University and an M.B.A. from
Columbia University School of
Business.

Fred Krupp—Mr. Krupp is the
Executive Director of the
Environmental Defense Fund. He is
also a member of the President’s
Council on Sustainable Development,
serves on New York Governor
Cuomo’s Environmental Advisory
Board, the Connecticut Fund for the
Environment and the National
Commission on Superfund. Mr.
Krupp is a graduate of Yale University
with a law degree from the University
of Michigan.

Sarah Muyskens—Ms. Muyskens is a
Management Consultant specializing
in non-profits, She has worked at the
Wilderness Society and the
Environmental Defense Fund. Ms.
Muyskens is on the Board of the
Vermont Natural Resources Council
and the Governor's Council of
Environmental Advisors. Ms.
Muyskens has a degree in British
History from Yale University.

Leslie Dach—Mr. Dach is presently
Executive Vice President/General
Manager of Edelman Public Relations
He has over 15 years of experience in
politics, lobbying, and press. While at
Edelman he managed StarKist's
announcement of its Dolphin Safe
policy and a worldwide
environmental communications
policy for Johnson Wax. As a lobbyist,
he worked for Audubon Society and
the Environmental Defense Fund. He
has also managed lobbying coalitions
for the entire environmental
movement on major pollution
legislation. Mr. Dach has a B.S. in
Biology from Yale and a M.P.A. from
Harvard.

Margery Tabankin—Currently is the
executive director of the Hollywood
Women's Political Committee and the
Barbara Streisand Foundation.
Previously, Ms. Tabankin was an
Institute of Politics Fellow at -
Harvard's John F. Kennedy School of
Government and served as the
executive director of the Arca
Foundation and the director of
VISTA. Ms. Tabankin has a B.A. in
political science from the University
of Wisconsin.

Dated: February 22, 1994.
Carol M. Browner,
Administrator.
[FR Doc. 944914 Filed 3-3-94; 8:45 am|
BILLING CODE 6560-50-P
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[ER-FRL-4708-8]

Environmental Impact Statements;
Availability

Responsible Agency: Office of Federal
Activities, General Information (202)
260-5076 OR (202) 260-5075.

Weekly Receipt of Environmental
Impact Statements Filed February 21,
1994 Through February 25, 1994
Pursuant to 40 CFR 1506.9.

EIS No. 940062, FINAL EIS, FAA, CA,
Lindbergh Field Facilities
Improvements, San Diego International
Airport, Plan Approval, San Diego
County, CA, Due: April 03, 1994,
Contact: William Johnstone (310) 297—
1621.

EIS No. 940063, DRAFT EIS, AFS, CA,
North Yuba Trail Construction Project,
between Rocky Rest in Indian Valley to
Goodyears Bar, Tahoe National Forest,
Downieville Ranger District, Sierra
County, CA, Due: April 18, 1994,
Contact: Mary Furney (916) 478-6253.

EIS No. 940064, DRAFT EIS, UAF,
CA, Travis Air Force Base (AFB)
Realignment, Construction and
Operation, David Grant Medical Center
(DGMC), CA, Due: April 18, 1994,
Contact: Jean Reynolds (618) 256-3067.

EIS No. 940065, DRAFT EIS, COE, FL,
Central and Southern Florida (Canal 111
(C<111) Project, for Flood Control and
other Purposes, Implementation, South
Dade County, FL, Due: March 28, 1994,
Contact: Stephen Sutterfield (904) 232-
1104.

EIS No. 940066, DRAFT EIS, COE,
OH, Fernald Environmental
Management Project (FEMP), Operable
Unit 4 Remedial Investigation
Feasibility Study, Implementation, City
of Cincinnati, Butler and Hamilton
Counties, OH, Due: April 20, 1994,
Contact: Ken Morgan (513) 648-3131.

EIS No. 940067, FINAL EIS, FHW, PA,
Mon/Fayette Transportation Project,
Improvements, I-70 in Fallowfield
Township to PA-51 in Jefferson
Borough, Funding, COE Section 404
Permit and NPDES Permit, Mon Valley,
Washington and Allegheny Counties,
PA, Due: April 04, 1994, Contact:
Manuel A. Marks (717) 782-3461.

Dated: February 28, 1994.
Marshall &inn

Senior Legal Advisor, Office of Federal
Activities.
[FR Doc. 94-5029 Filed 3-3-94; 8:45 am]

BILLING CODE 8550-50-U

[ER-FRL-4709-1]

Environmental Impact Statements and
Regulations; Availability of EPA
Comments

Availability of EPA comments
prepared February 14, 1994 Through
February 18, 1994 pursuant to the
Environmental Review Process (ERP),
under section 309 of the Clean Air Act
and section 102(2)(c) of the National
Environmental Policy Act as amended.
Requests for copies of EPA comments
can be directed to the Office of Federal
Activities at (202) 260-5076.

An explanation of the ratings assigned
to draft environmental impact
statements (EISs) was published in FR
dated April 10, 1993 (58 FR 18392).

Draft EISs
ERP No. D-AFS-L65218-1D

Rating EC2, Jenkins Timber Sale,
Harvesting Timber and Road
Construction, Payette National Forest,
New Meadows Ranger District, Idaho
and Adams Counties, ID.

Summary: EPA expressed
environmental concerns on the Best
Management Practices effectiveness and
potential wetlands and air quality
impacts. Additional information is
requested to: clarify monitoring
commitments, document wetland
impacts and discuss air quality impacts
to sensitive areas. :

ERP No. D-AFS-165219-1D

Rating EC2, Hazard Helicopter Timber
Sale, Harvesting Timber and Road
Construction, Payette National Forest,
New Meadows Ranger District, Idaho
County, ID.

Summary: EPA expressed
environmental concerns on potential
effects on water quality and air quality.
Additional information was requested
on proposed monitoring and prescribed
burning.

ERP No. D-AFS-165221-ID

Rating EC2, Hungry-Mill Timber
Sales, Harvesting Timber and Road
Construction, Nez Perce National Forest,
Clearwater Ranger District, Idaho
County, ID.

Summary: EPA expressed
environmental concerns regarding water
quality impacts. EPA requested
additional information concerning water
quality, wetlands and riparian areas,
and monitoring.

ERP No. D-BLM-K65158-CA

Rating EO2, Clear Creek Management
Area, Land and Resource Management
Plan Amendment, Implementation, San
Benito and Fresno Counties, CA.

Summary: EPA expressed
environmental objections to the
preferred alternative based on the
potential human health risks posed by
exposure to asbestos, a known human
carcinogen. In addition, water quality,
soils and unique biological resources in
the area are degraded as a result of past
and current human activities including
mining and recreation. EPA urged BLM
to minimize asbestos emissions by
implementing aggressive management
actions. EPA also recommended that
measures be implemented by BLM to
improve water quality, soil stability, and
riparian and upland vegetation.

ERP No. D-DOE-C22002-NY

Rating EC2, Tonawanda Site,
(Formerly Utilized Sites Remedial
Action Program) Remedial Investigation
and Feasibility Study for Residual
Radioactive Contamination, Funding,
City of Tonawanda, NY.

Summary: EPA had environmental
concerns about insufficient analysis of
the possible locations for the on-site
encapsulation cell, potential aquifer
contamination, long-term institutional
controls and site monitoring
arrangements, and the need for
appropriate wetlands mitigation
measures.

ERP No. DS-BLM-K60023-CA

Rating EO2, Rail-Cycle-Bolo Station *
Class Il Nonhazardous Waste Landfill
Project, Construction and Operation,
Updated Information, Federal Land
Exchange and Right-of-Way Grants, San
Bernardino County, CA.

Summary: EPA expressed
environmental objections based on
potential impacts to air quality.
Additional information is needed in the
FEIS on air quality impacts, air quality
mitigation, groundwater monitoring,
waters of the US, hazardous waste,
biological resources and wilderness
areas.

Final EISs
ERP No. F-AFS-L60096-ID

Moyer Salt Timber Sale, Timber
Harvest and Road Construction/
Reconstruction, Implementation,
Salmon National Forest, Cobalt Ranger
District, Lemhi County, ID.

Summary: EPA expressed
environmental concerns regarding the
lack of BMP effectiveness monitoring.
EPA recommended that the Forest
Service consider including a
commitment to BMP effectiveness
monitoring for water quality in the
Record of Decision.
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ERP No. F-BLM-L65127-AK

Fort Wainwright Maneuver Area,
Resource Management Plan for
Nonmilitary Uses, AK.

Summary: The final EIS did not
resolve EPA’s concerns regarding
cumulative impacts analysis,
monitoring or the relationship of this
Resource Management Plan to other
plans yet to be developed.

ERP No. F-BLM-L65128-AK

Fort Greely Maneuver Area and Air
Drop Zone, Resource Management Plan
for Nonmilitary Uses, AK.

Summary: The final EIS did not
resolve EPA's concerns regarding
cumulative impacts analysis,
monitoring or the relationship of this
Resource Management Plan to other
plans yet to be developed.

ERP No. F-FHW-F40321-MI

US 23 Iinprovements, MI-13 ta MI-65
and segments of Standish and Omer
Cities, Funding, Section 404 Permit and
NPDES Permit, Arenac County, ML

Summary: EPA agreed with the
recommended alternative for the
project: Improvements on existing
alignment; and was appreciative that
this alternative will have the least
impact, other than the No Action, on
area of wetlands. Accordingly, concerns
raised in our June 5, 1992 letter have
been adequately mitigated.

Dated: February 28, 1994.

Marshall Cain,

Senior Legal Adviser, Office of Federal
Activities.

[FR Doc. 94-5028 Filed 3-3-94; 8:45 am]
BILLING CODE 6560-50-U

Environmental Protection Agency (EPA)
to determine whether states have
adequate “permit” programs for
MSWLFs, but does not mandate
issuance of a rule for such
determinations. EPA has drafied and is
in the process of proposing a State/
Tribal Implementation Rule (STIR) that
will provide procedures by which EPA
will approve; or partially approve,
State/Tribal landfill permit programs.
The Agency intends to approve
adequate State/Tribal MSWLF permit
programs as applications are submitted.
Thus, these approvals are not dependent
on final promulgation of the STIR. Prior
to promulgation of the STIR, adequacy
determinations will be made based on
the statutory authorities and
requirements. In addition, states/tribes
may use the draft STIR as an aid in
interpreting these requirements. The
Agency believes that early approvals
have an important benefit. Approved
State/Tribal permit programs provide
interaction between the State/Tribe and
the owner/operator regarding site-
specific permit conditions. Only those
owners/operators located in State/Tribes
with approved permit programs can use
the site-specific flexibility provided by
part 258 to the extent the State/Tribal
permit program allows such flexibility.
EPA notes that regardless of the
approval status of a State/Tribe and the
permit status of any facility, the federal
landfill criteria will apply to all
permitted and unpermitted MSWLF

The State of Delaware through the
Delaware Department of Natural

[FRL-4845-5]

Delaware: Final Determination of
Adequacy of the State’s Municipal
Solid Waste Permit Program

AGENCY: Environmental Protection
Agency (Region III).

ACTION: Notice of final determination of
full program adequacy for the State of
Delaware's application.

Resources and Environmental Control
(DNREC) applied for a determination of
adequacy under section 4005 of RCRA.
EPA has reviewed Delaware’'s MSWLF
application and proposed a
determination on November 15, 1993,
that Delaware's MSWLF permit program
is adequate to ensure compliance with
the revised MSWLF Criteria. As no
comments or opposition to EPA's
tentative determination were received,

SUMMARY: Section 4005(c)(1)(B) of the
Resource Conservation and Recovery
Act (RCRA), as amended by the
Hazardous and Solid Waste
Amendments (HSWA) of 1984, requires
states to develop and implement permit
programs to ensure that municipal solid
waste landfills (MSWLFs) which may
receive hazardous household waste or
small quantity generator waste will
comply with the revised Federal
MSWLF Criteria (40 CFR part 258).
RCRA section 4005(c)(1)(C) requires the

EPA is today issuing a final
determination that the State of
Delaware’s program is adequate.

EFFECTIVE DATE: The determination of
adequacy for the State of Delaware shall
be effective March 4, 1994,

FOR FURTHER INFORMATION CONTACT:
USEPA Region III, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107, Attn: Mr. Christopher Luksic,
mailcode (3HW53), telephone (215)

SUPPLEMENTARY INFORMATION: -
A. Background

On October. 9, 1991, EPA promulgated
revised Criteria for MSWLFs (40 CFR
part 258). Subtitle D of RCRA, as
amended by the Hazardous and Solid
Waste Amendments of 1984 (HSWA),
requires states to develop permitting
programs to ensure that facilities
comply with the Federal Criteria under
part 258, Subtitle D also requires in
section 4005 that EPA determine the
adequacy of State municipal solid waste
landfill permit programs to ensure that
facilities comply with the revised
Federal Criteria. To fulfill this
requirement, the Agency has drafted
and is in the process of proposing a
State/Tribal Implementation Rule
(STIR). The rule will specify the
requirements which State/Tribal
programs must satisfy to be determined
adequate.

A intends to approve State/Tribal
MSWLF permit programs prior to the
promulgation of STIR. EPA interprets
the requirements for states or tribes to
develop "'adequate” programs for
permits or other forms of prior approval,
as imposing several minimum
requirements. First, each State/Tribe
must have enforceable standards for
new and existing MSWLFs that are
technically comparable to EPA’s revised
MSWLF criteria. Next, the State/Tribe
must have the authority to issue a
permit or other notice of prior approval
to all new and existing MSWLFs in its
jurisdiction. The State/Tribe also must
provide for public participation in
permit issuance and enforcement as
required in section 7004(b) of RCRA,
Finally, EPA believes that the State/
Tribe must show that it has sufficient
compliance monitoring and
enforcement authorities to take specific
action against any owner or operator
that fails to comply with an approved
MSWLF program.

EPA Regions will determine whether
a State/Tribe has submitted an
“‘adequate’” programn based on the
interpretation outlined above.

B. State of Delaware

On October 7, 1993, Delawars
submitted an application for adequacy
determination for Delaware’s MSWLF
permit program. On November 15, 1993,
EPA published a tentative
determination of adequacy for all
portions of Delaware’s program. Further
background on the tentative
determination of adequacy appears at 58
FR 60199-60201, November 15, 1993.

A public comment period began on
November 15, 1993, and ended on
December 27, 1993. In this notice of
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tentative determination, EPA
announced that if there was sufficient
public interest, a public hearing would
be held on December 27, 1993. EPA
Region III received no public comment
or request for a public hearing,
therefore, a pubfic hearing was not held.

In the State’s final application for
adequacy determination, Delaware
proposed revisions to those portions of
their existing regulations which did not
meet the Federal requirements in EPA’s
40 CFR part 258. EPA tentatively
determined in the November 15, 1993
Federal Register that once adopted as
final regulation, Delaware’s proposed
regulations would ensure compliance
with 40 CFR part 258. Delaware has
made the regulatory changes specified
in the November 15, 1993 Federal
Register, and as listed below; the
revised Delaware Regulations Governing
Solid Waste (DRGSW) became effective
on November 24, 1993.

Subpart A—General

Section 258.2 Definitions—Where
appropriate, the State has adopted key
terms and definitions which will more
clearly ensure.compliance with the 40
CFR part 258 Criteria. These key
definitions have been included in
section 3 of the DRGSW.

Subpart B—Location Restrictions

Section 258.10 Airport Safety—The
State has amended Section 5.A.3. of the
DRGSW to require that the Federal
Aviation Administration (FAA) and
affected airport(s) are notified of a
proposed landfill located within 5 miles
of an airport.

Section 258.11 Floodplains—
Delaware has included the requirements
and terms of this section in Section
5.A.4.a. of the DRGSW.

Sections 258.13 Fault Areas, 258.14
Seismic Impact Zones, and 258.15
Unstable Areas—The State has included
the requirements and terms of these
sections in Sections 5.A.4.h., 5.A.4.i.,
and 5.A.4.j., respectively, of the
DRGSW.

Section 258.16 Closure of Existing
MSWLF Units—Delaware has certified
that no currently operating landfills are
sited in areas impacting airport safety
(§258.10), floodplains (§ 258.11), or
unstable areas (§ 258.15), as defined in
these sections.

Subpart C—Operating Criteria

Section 258.20 Excluding Receipt of
Hazardous Waste and § 258.26 Run-on/
Run-off Control Systems—The State has
amended Sections 5.1.2.1. and 5.F.2. of
the DRGSW, to include the respective
requirements of these sections.

Section 258.23 Explosive Gas
Control—The State has amended
Section 5.E.4. of the DRGSW to require
the specific response actions of this
section when critical levels of explosive
gas are exceeded.

Subpart D—Design Criteria

Section 258.40 Design Criteria—The
State has adopted EPA’s performance
standard for landfill design as specified
in § 258.40(a)(1), (c) and (d) by
amending Section 5.B.2. of the DRGSW
to include these requirements.

Subpart E—Groundwater Monitoring
and Corrective Action

Section 258.51 Groundwater
Monitoring Systems—The State has
adopted EPA’s relevant point of
compliance (150 meters), within which
the downgradient monitoring wells
must be located. Sections 5.G.2.b. and
5.G.4.g. of the DRGSW includes this
requirement.

ection 258.53 Groundwater
Sampling and Analysis Requirements—
The State now requires, through
amended DRGSW Section 5.G.3.a., that
unfiltered groundwater samples be
obtained except where turbidity cannot
be controlled through careful well
construction, development, and
sampling. In addition, the State has
adopted the data evaluation
requirements found in subsections (e),
(g), (h) and (i) of this section; these
requirements are found in Section 5.G.4.
of the DRGSW.

Section 258.54 Detection
Monitoring—The State has adopted the
requirements of this section into
Sections 5.G.3.b. and 5.G.3.c. of the
DRGSW, including the requirement that
the owner/operators sample
groundwater at least semi-annually for
Appendix I parameters. Based on the
results of groundwater and leachate
monitoring, the State may modify the
required list of groundwater monitoring
parameters. In addition, the State has
amended its regulations at Section
5.D.4.c. of the DRGSW to require
leachate sampling with monthly
analyses for indicator parameters and
semi-annual analyses for Appendix II
constituents.

Section 258,55 Assessment
Monitoring—The State will proceed
directly from Detection Monitoring to
Corrective Measures Assessment.

Section 258.56 Corrective Measures
Assessment—The required list of
parameters for groundwater monitoring
was expanded in the corrective
measures assessment to include those
Appendix II constituents deemed
appropriate from the leachate

monitoring data (See Section 5.G.6. of
the DRGSW). During the corrective
measures process there will be an
opportunity for public input at the time
of permit modification. A permit
modification is required when
corrective measures are deemed
necessary.

Section 258.57 Selection of Remedy,
and § 258.58 Implementation of
Corrective Action—The State has
adopted into regulation, the
requirements of these sections into
Section 5.G,8. of the DRGSW.

Subpart F—Closure And Post-Closure
Care

Section 258.60 Closure Criteria—
The State has amended their regulations
at Section 5.H.2.b. to require that a
geomembrane cover be used as part of
a capping system where a MSWLF has
been constructed with a ggomembrane
liner.

Subpart G—Financial Assurance
Criteria

Section 258.70 Applicability and
Effective Date—The State has amended
their regulations to automatically
remove the current financial assurance
exemption for the Delaware Solid Waste
Authority (DSWA), which currently
manages all of Delaware’s municipal
solid waste. On April 9, 1995, the
DSWA will be subject to the Federal
financial assurance requirements
adopted at Section 4.A.6.a. of the
DRGSW.

Section 258.73 Financial
Responsibility for Corrective Action—
The State has adopted into regulation, at
Sections 4,A.11.f. and 4.A.11.g. of the
DRGSW, the requirements of this
section.

C. Decision

Lacking public comment or
opposition to EPA's tentative
determination, I conclude that the State
of Delaware’s application for adequacy
determination meets all of the statutory
and regulatory requirements established
by RCRA. Accordingly, Delaware is
granted a determination of adequacy for
all portions of its municipal solid waste
permit program.

Section 4005(a) of RCRA provides that
citizens may use the citizen suit
provisions of section 7002 of RCRA to
enforce the Federal MSWLF criteria in
40 CFR part 258 independent of any
State/Tribal enforcement program. As
EPA explained in the preamble to the
final MSWLF criteria, EPA expects that
any owner or operator complying with
provisions in a State/Tribal program
approved by EPA should be considered
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to be in compliance with the Federal
Criteria. See 56 FR 50978, 50995
{October 9, 1991).

Today's action takes effect an the date
of publication. EPA believes it has good
cause under section 553(d) of the
Administrative Procedure Act, 5 U.S.C
553(d), to put this action into effect less
than 30 days after publication in the
Federal Register. All of the
requirements and obligations in
Delaware’s program are currently in
effect as a matter of State law. EPA’s
action today does not impose any new
requirements with which tha regulated
community must begin to comply, nor
do these requirements become
enforceable by EPA as federal law.
Conseguently, EPA does not find it
necessary to give notice prior to making
its approval effective.

Compliance With Executive Order
12866

The Office of Management and Budget
has exempted this notice from the
requirements of section 6 of Executive
Order 12866.

Certification Under the Regulatory
Flexibility Act
Pursuant to the provisions of 5 U.S.C.
605(b], I hereby certify that this
approval will not have a significant
economic impact on a substantial
number of small entities. It dees not
impose any new burdens on small
entities. This notice, therefore, does not
require a regulatory flexibility analysis.
Authority: This notice is issued under the
authority of section 4005 of the Solid Waste
Disposal Act as amended; 42 U.S.C. 6946.
Dated: February 24, 1994.
William T. Wisniewski,
Acting Regional Administrator.
[FR Doc. 944993 Filed 3-3-94; 8:45 am]
BILLING CODE 6560-50-P

[OPP-30359; FRL-4754-5]

Certain Companies; Applications to
Register Pesticide Products

AGERCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces receipt
of applications to register pesticide
products containing active ingredients
not included in any previously
registered products and products
involving a changed use pattern
pursuant to the provisions of section
3(c)(4) of the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), as amended.

DATES: Written comments must be
submitted by April 4, 1994.
ADDRESSES: By mail submit comments
identified by the document control
number [OPP-30359] and the
registration/file symbol to: Public
Response and Program Resources
Branch, Field Operations Division
(7506C), Registration Division (7505C),
Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, bring comments to: Rm. 1132,
Environmental Protection Agency, CM
#2, 1921 Jefferson Davis Highway,
Arlington, VA.

Information submitted in any
comment concerning this notice may be
claimed confidential by marking any
part or all of that information as
“Confidential Business Information"
(CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior natice to the submitter.
All written comments will be available
for public inspection in Rm. 1132 at the
address given above, from 8 a.m. to 4
p.m., Monday through Friday, except
legal holidays.

FOR FURTHER INFORMATION CONTACT: By
mail: Product Manager PM 22, Cynthia
Giles-Parker, Registration Division
(7505C), Office of Pesticide Programs,

-Rm. 229, CM #2, Environmental

Protection Agency, 1921 Jefferson Davis
Hwy, Arlington, VA 22202, (703-305—
5540).

SUPPLEMENTARY INFORMATION: EPA
received applications as follows to
register pesticide products containing
new active ingredients not included in
any previously registered products and
products involving a changed use
pattern pursuant to the provisions of
section 3(c)(4) of FIFRA. Notice of
receipt of these applications does not
imply a decision by the Agency on the
applications.

1. Products Containing an Active
Ingredient Not Included In Any
Previously Registered Product

1. File Symbol: 432-TIG. Applicant:
Roussel Uclaf Corporation, 85 Chestnut
Ridge Road, Mantvale, NJ 07645.
Product name: Allercurb Plus.
Insecticide/Fungicide. Active
ingredients: Permethrin at 1.0 percent
and imazalil sulfate at 0.15 percent.
Proposed classification/Use: General.
Domestic use indoors on textiles (ie.
carpet, mattresses, pillow ticking,

upholstery, drapes, etc.) for control of
household mites and molds. (PM 22)

2. File Symbol: 707-EGG. Applicant:
Rohm and Haas Company,
Independence Mall West, Philadelphia,
PA 19105. Product name: RH-7592 2F.
Fungicide. Active ingredient:
Fenbuconazole; alpha [2-(4-
chlorophenyljethyll-alpha-phenyl-1H-
1,2,4-triazole-1-propanenitrile at 22.8
percent. Proposed classification/Use:
General. For use on ornamental plants.
(PM 22)

I1. Product Involving A Changed Use
Pattern

EPA Reg. No.: 43813-6. Applicant:
Janssen Pharmaceutica, 1125 Trenton
Harbourton Roead, Titusville, NJ 08560—
0200. Product name: Fungazil 500 EC
(formerly named Fungaflar), Fungicide.
Active ingredients: Imazalil 1-(2-(2,4-
dichlorophenyl}-2-(2-
propenyloxy)ethyl)-1H-imidazole at
44,6 percent. Proposed classification/
Use: General. To include in its presently
registered indoor nonfood use on
chicken hatchery equipment, a domestic
indoor use on carpets and carpet facing
fiber. (PM 22)

Notice of approval or denial of an
application to register a pesticide
product will be announced in the
Federal Register. The procedure for
requesting data will be given in the
Federal Register if an application is
approved.

mments received within the
specified time period will be considered
before a final decision is made;
comments received after the time
specified will be considered only to the
extent possible without delaying
processing of the application.

Written comments filed pursuant to
this notice, will be available in the
Publi¢ Response and Program Resources
Branch, Field Operations Division
(FODJ office at the address provided
from 8 a.m. to 4 p.m., Monday through
Friday, except legal holidays. It is
suggested that persons interested in
reviewing the application fils, telephone
the FOD office (703-305-5805), ta
ensure that the file is available on the
date of intended visit.

Autharity: 7 U.S.C. 136,

List of Subjects

Environmental protection, Pesticides
and pests, Product registration.

Dated: February 23, 1994,
Stephen L. Johnson,
Acting Director, Registration Division, Office
of Pesticide Programs.
[FR Doc. 944989 Filed 3-3-94; 8:45 am|
BILLING CODE 8560-50-F
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[FRL-4845-4]

Draft Guidelines for Reproductive
Toxicity Risk Assessment

AGENCY: U.S. Environmental Protection
Agency.

ACTION: Notice of availability of external
review draft.

SUMMARY: This notice announces the
availability of the external review draft
of the “Guidelines for Reproductive
Toxicity Risk Assessment" (EPA/600/
AP-94/001). In 1988, EPA published
separate Proposed Guidelines for
Assessing Male Reproductive Risk (53
FR 24850-24869) and Proposed
Guidelines for Assessing Female
Reproductive Risk (53 FR 24834—
24847). Following public comment, the
EPA’s Science Advisory Board (SAB)
reviewed the proposed guiaelines and
recommended several changes,

including combining the two guidelines.

These draft guidelines have been
prepared in response to the SAB and
public comments and have been
updated to reflect current scientific
thinking in this area. In particular, the
female component was expanded
substantially but the original basic
concepts were retained.

Since a number of changes have been
made in this version of the guidelines
from the original proposed guidelines,
and due to the time elapsed since the
proposals, EPA is asking for review and
comment. This notice makes these draft
guidelines available for public
comment. Once comments are received,
the guidelines will be reviewed by the
EPA's Science Advisory Board before
final publication,

DATES: The Agency will make the
external review draft available on or
about March 4, 1994. Comments must
be submitted in writing and must be
postmarked by April 18, 1994,

ADDRESSES: To obtain a single copy of
this document, interested parties should
contact the ORD publications office,
CERI-FRN, U. S. Environmental
Protection Agency, 26 West Martin
Luther King Drive, Cincinnati, OH
45268; Tel: (513) 569-7562; facsimile
(513) 569-7566. Please provide your
name and mailing address and request
the document by the title and EPA
number.

This document also will be available
for public inspection on the ORD Public
Information Shelf of the EPA
Headquarters Library, Waterside Mall,
401 M Street, SW., Washington, DC
20460. Library hours are from 10 a.m.
until 2 p.m., Monday through Friday,
excluding Federal holidays.

Information submitted in response to
this notice may be mailed to Dr. Eric D.
Clegg, Reproductive and Developmental
Toxicology Branch (8602}, Human
Health Assessment Group, Office of
Health and Environmental Assessment,
Office of Research and Development,
U.S. Environmental Protection Agency,
401 M Street, SW., Washington, DC
20460.

FOR FURTHER INFORMATION CONTACT: Dr.
Harry Teitelbaum, Technical Liaison,
Risk Assessment Forum (8101), U.S.
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460,
Tel: (202) 260-6743. (Copies of the
document are not available at this
address).

SUPPLEMENTARY INFORMATION: EPA is
making available for public comment an
external review draft of the Guidelines
for Reproductive Toxicity Risk
Assessment. Changes made based on
previous public comment and SAB
review include combining the separate
guidelines for assessing male and female
reproductive risk into a single
document, integrating the hazard
identification and dose-response
sections, assuming as a default that an
agent for which sufficient data are
available on only one sex may also
affect reproductive function in the other
sex, expansion of the section on
interpretation of female endpoints, and
consideration of the benchmark dose
approach for quantitative risk
assessment.

Members of the public have the
opportunity to submit written_
comments within the 45-day comment
period. EPA will consider all comments
received within that period.

Dated: February 23, 1994.

Carl R. Gerber,

Acting Assistant Administrator for Research
and Development.

[FR Doc. 94-4994 Filed 3-3-94; 8:45 am]
BILLING CODE 6560-50-M

[FRL-4846-8]

Pro Modification to Stipulated
Settiement; Suit To Establish Schedule
for Promulgation of Ozone Federal
Implementation Plan for the Ventura
Air Quality Management District Under
Clean Air Act Section 110(c)

AGENCY: Environmental Protéction
Agency (EPA).

ACTION: Notice of proposed stipulated
settlement; request for public comment.

SUMMARY: In accordance with section
113(g) of the Clean Air Act (“Act”),
notice is hereby given of a Stipulation
and Agreement of Settlement to modify

a prior (March 13, 1991) Stipulation and
Agreement of Partial Settlement, to
establish a schedule by which EPA must
propose and promulgate an ozone
federal implementation plan (“FIP") for
the Ventura Air Quality Management
District pursuant to section 110(c) of the
Clean Air Act, 42 U.S.C. section 7410(c),
Citizens to Preserve the Ojai v. EPA, No.
CV-88 00982 HLH (C.D. Cal.).

The parties to the litigation, desiring
to settle the matter without extensive
proceedings, entered into a joint
Stipulation that obligates the EPA
Administrator to sign a Notice of
Proposed Rulemaking by February 14,
1994, and to sign a Notice of Final
Rulemaking no later than February 14,
1995. The joint Stipulation has been
approved by counsel for all parties.

For a period of thirty (30) days
following the date of publication of this
notice, the Agency will receive written
comments relating to the proposed
schedule.

Copies of the Joint Stipulation are
available from Jerry Ellis, Air and
Radiation Division (2344R), Office of
General Counsel, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460, (703) 235-5330.
Written comments should be addressed
to Jerry Ellis at the above address and
must be submitted on or before April 4,
1994,

Dated: February 25, 1994.
Jean C. Nelson,
General Counsel.
[FR Doc. 94-5127 Filed 3-3-94; 8:45 am|
BILLING CODE 6560-50-M

FEDERAL RESERVE SYSTEM

First Chicago Corporation; Application
to Engage in Certain Nonbanking
Activities

This notice supplements a notice
previously published. See First Chicago
Corporation, 59 FR 9,215 (February 25,
1994).

First Chicago Corporation, Chicago,
Illinois (Applicant), has applied
pursuant to section 4(c)(8) of the Bank
Holding Company Act (12 U.S.C. 1843
(c)(8)) (BHC Act) and § 225.23 of the
Board’s Regulation T (12 CFR 225.23), to
engage de novo through its wholly
owned subsidiary, First Chicago Capital
Markets, Inc., Chicago, Illinois
(Company), in the following nonbanking
activities:

1. Underwriting and dealing in, to a
limited extent, all types of debt
securities, including sovereign debt
securities, municipal revenue bonds,
mortgage-related securities, consumer
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receivable-related securities,
commercial paper, corporate debt
securities, convertible debt securities,
and debt securities issued by a trust or
other vehicle secured by or representing
interests in debt obligations;

2. Acting as agent in the private
placement of all types of securities, and
providing related advisory services;

3. Purchasing and selling all types of
securities as a “riskless principal” on
the order of customers;

4. Providing full-service securities
brokerage services, pursuant to
§ 225.25(b)(15)(ii) of Regulation Y;

5. Providing financial and transaction
advice regarding the structuring and
arranging of swaps, caps, and similar
transactions relating to interest rates,
currency exchange rates or prices, and
economic and financial indices, and
similar transactions, pursuant to
§225.25(b) (4)(vi)(A)(2) of Regulation Y;
and

6. Providing financial and transaction
advice regarding the structuring and
arranging of swaps, caps, and similar
transactions relating to commodity
prices and commodity indices, and
similar transactions.

Applicant seeks approval to conduct
the proposed activities throughout the
United States.

In a matter related to this proposal,
Applicant seeks permission for an
indirect foreign subsidiary of The First
National Bank of Chicago, First Chicago
Capital Markets Asia, Limited (FCCMA),
to act as agent for Company, and to
engage in marketing activities on behalf
of Company, outside the United States
in connection with the purchase and
sale of securities that state member
banks are authorized to underwrite and
deal in under sections 5(c) and 16 of the
Glass-Steagall Act (12 U.S.C. 335 and
24(7)). Applicant has stated that FCCMA
is a corporation organized under the
laws of Hong Kong which operates in
accordance with the Board's Regulation
K (12 CFR part 211).

In publishing the proposal for
comment, the Board does not take a
position on issues raised by the
proposal. Notice of the proposal is
published solely in order to seek the
views of interested persons on the
issues presented by the application, and
does not represent a determination by
the Board that the proposal meets or is
likely to meet the standards of the BHC
Act.

Any comments or requests for hearing
should be submitted in writing and
received by William W. Wiles,
Secretary, Board of Governors of the
Federal Reserve System, Washington,
DC 20551, not later than March 186,
1994. Any request for a hearing on this

application must, as required by
§262.3(e) of the Board’s Rules of
procedure (12 CFR 262.3(e)), be
accompanied by a statement of the
reasons why a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal. This
application may be inspected at the
offices of the Board of Governors or the
Federal Reserve Bank of Chicago.

Board of Governors of the Federal Reserve
System, March 1, 1994.
Jennifer J. Johnson,
Associate Secretary of the Board.
[FR Doc. 94-5079 Filed 3-2-94; 10:14 am]
BILLING CODE 6210-01-P

FEDERAL TRADE COMMISSION
[File No. 922-3290]

American Institute of Habit Control,
Inc., et al.; Proposed Consent

Agreement With Analysis to Aid Public
Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, accepted subject to final
Commission approval, would prohibit,
among other things, a Miami, Florida
based company from making any
representation about the relative or
absolute performance or efficacy of any
smoking cessation or weight loss
program, unless they possess and rely
upon competent and reliable scientific
evidence to substantiate the
representation.

DATES: Comments must be received on
or before May 3, 1994.

ADDRESSES: Comments should be
directed to: FTC/Office of the Secretary,
room 159, 6th St. and Pa. Ave., NW.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Matthew Daynard, FTC/H-200,
Washington, DC 20580. (202) 326-3291.
SUPPLEMENTARY INFORMATION: Pursuant
to section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and § 2.34 of the Commission’s Rules
of Practice (16 CFR 2.34), notice is
hereby given that the following consent
agreement containing a consent order to
cease and desist, having been filed with
and accepted, subject to final approval,

by the Commission, has been placed on
the public record for a period of sixty
(60) days. Public comment is invited.
Such comments or views will be
considered by the Commission and will
be available for inspection and copying
at its principal office in accordance with
§ 4.9(b)(6)(ii) of the Commission’s Rules
of Practice (16 CFR 4.9(b)(6)(ii)).

In the matter of American Institute of Habit
Control, Inc., a corporation, and Steven
Present, individually and as an officer of said
corporation.

File No. 922 3290.

Agreement Containing Consent Order to
Cease and Desist

The Federal Trade Commission
having initiated an investigation of
certain acts and practices of American
Institute of Habit Control, Inc., a
corporation, and Steven Present,
individually and as an officer of said
corporation (*“proposed respondents” or
“respondents’), and it now appearing
that proposed respondents are willing to
enter into an agreement containing an
order to cease and desist from the use
of the acts and practices being
investigated.

It is hereby agreed by and between
American Institute of Habit Control,
Inc., by its duly authorized officer, and
Steven Present, individually and as an
officer of said corporation, and their
attorney, and counsel for the Federal
Trade Commission that:

1. Proposed respondent American
Institute of Habit Control, Inc., is a
Florida corporation, with its principal
office or place of business at 9655 South
Dixie Highway, Miami, Florida 33156.

2. Proposed respondent Steven
Present is the sole officer, director and
shareholder of said corporation. He
formulates, directs and controls the acts
and practices of said corporation and
his address is the same as that of said
corporation.

3. Proposed respondents admit all the
jurisdictional facts set forth in the
attached draft complaint.

4, Proposed respondents waive:

(a) Any further procedural steps;

(b) The requirement that the
Commission’s decision contain a
statement of findings of fact and
conclusions of law; and

(c) All rights to seek judicial review
or otherwise to challenge or contest the
validity of the order entered pursuant to
this agreement; and

(d) Any claim under the Equal Access
to Justice Act, 5 U.S.C. 504.

5. This agreement shall not become
part of the public record of the
proceeding unless and until it is
accepted by the Commission. If this
agreement is accepted by the
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Commission, it, together with the
attached draft complaint, will be placed
on the public record for a period of sixty
(60) days and information in respect
thereto publicly released. The
Commission thereafter may either
withdraw its acceptance of this
agreement and so notify the proposed
respondents, in which event it will take
such action as it may consider
appropriate, or issue and serve its
complaint (in such form as the
circumstances may require) and
decision, in disposition of the
proceeding.

6. This agreement is for settlement
purposes only and does not constitute
an admission by proposed respondents
of facts, other than jurisdictional facts,
or of violations of law as alleged in the
draft of complaint here attached.

7. This agreement contemplates that,
if it is accepted by the Commission, and
if such acceptance is not subsequently
withdrawn by the Commission pursuant
to the provisions of § 2.24 of the
Commission's Rules, the Commission
may, without further notice to proposed
respondents: (a) Issue its compfaim
corresponding in form and substance
with the attached draft complaint and
its decision containing the following
order to cease and desist in disposition
of the proceeding; and (b) make
information pub%ic in respect thereto.
When so entered, the order to cease and
desist shall have the same force and
effect and may be altered, modified or
set aside in the same manner and within
the same time provided by statute for
other orders. The order shall become
final upon service. Delivery by the U.S.
Postal Service of the coma'nint and
decision containing the agreed-to order
to proposed respondents’ address as
stated in this agreement shall constitute
service. Proposed respondents waive
any right they may have to any other
manner of service. The complaint may
be used in construing the terms of the
order, and no agreement, understanding,
representation, or interpretation not
contained in the order or the agreement
may be used to vary or contradict the
terms of the order.

8. Proposed respondents have read
the attathed draft complaint and the
following order. Proposed respondents
understand that once the order has been
issued, they will be required to file one
or more compliance reports showing
that they have fully complied with the
order. Proposed respondents further
understand that they may be liable for
civil penalties in the amount provided
by law for each viclation of the order
after it becomes final.

Order
Definition

For the purposes of this Order,
“‘competent and reliable scientific
evidence” shall men those tests,
analyses, research, studies, or other
evidence based on the expertise of
professionals in the relevant area, that
has been conducted and evaluated in an
objective manner by persons qualified to
do so, using &rocedures generally
accepted in the profession to yield
accurate and reliable resuits.

I

It is ordered that respondents
American Institute of Habit Control,
Inc., a corporation, its successors and
assigns, and its officers, and Steven
Present, individually and as an officer
and director of said corporation, and
respondents’ agents, representatives and
employees, directly or through any
corporation, subsidiary, division, or
other device, in connection with the
advertising, promotion, offering for sale,
or sale of any smoking cessation
program or weight loss program,
including any such program that uses
hypnosis, in or affecting commerce, as
“commerce” is defined in the Federal
Trade Commission Act, do forthwith
cease and desist from:

A. Representing, directly or by
implication, that the U.S. Surgeon
General, in the 1989 U.S. Surgeon
General’s Report on Smoking, Reducing
the Health Consequences of Smoking:
25 Years of Progress, states that the
group hypnosis method used by
respondents is one of the most effective
ways to stop smoking.

B. Representing, directly or by
implication, that ninety-seven percent
of the participants who attend
respondents’ stop smoking seminars
permanently abstain from smoking after
those seminars, unless such is the case.

C. Making any representation, directly
or any implication, about the relative or
absolute performance or efficacy of any
smoking cessation program or weight
loss program, unless, at the time o
making any such representation,
respondents possess and rely upon
competent and reliable scientific
evidence substantiating the
representation.

D. Misrepresenting, directly or by
implication, the existence, contents,
validity, results, conclusions, or
interpretations of any test, study, survey
or report.

E. Misrepresenting, directly or by
implication, the performance or efficacy
of any smoking cessation pregram or

weight loss program.

II

It is further ordered that for three (3)
years after the last date of dissemination
of any representation covered by this
Order, respondents, or their successors
and assigns, shall maintain and upon
request make available to the Federal
Trade Commission for inspection and
copyinﬁ:

A. All materials that were relied upon
in gisseminating such representation;
an

B. All tests, reports, studies, surveys,
demonstrations or other evidence in
their possession or control that
contradict, qualify, or call into question
such representation, or the basis relied
upon for such representation, including
complaints from consumers.

Il

1t is further ordered that respondents
shall notify the Commission at least
thirty (30) days prior to the effective
date of any proposed change in the
corporate respondent such as
dissolution, assignment, or sale
resulting in the emergence of a
successor corporation(s), the creation or
dissolution of subsidiaries, or any other
change in the corporation that may
affect compliance obligations arising out
of this Order.

v

It is further ordered that the
individual respondent named herein
shall promptly notify the Commission of
the discontinpance of his present

. business or of his affiliation with the

corporate respondent. In addition, for a
period of three (3) years from the date
of service of this Order, the respondent
shall promptly notify the Commission of
each affiliation with a new business or
employment that involves a smoking
cessation program or a weight loss
program. Each such notice shall include
the respondent’s new business address
and a statement of the nature of the
business or employment in which the
respondent is newly engaged as well as
a description of the respondent’s duties
and responsibilities in connection with
the business or employment. The
expiration of the notice provision of this
paragraph shall not affect any other
obligation arising under this Order.

)

1t is further ordered that respondents
shall distribute a copy of this Order to
each of its officers, agents,
representatives, independent
contractors and employees who are
involved in the preparation and
placement of advertisements or
promotional materials; and, for a period
of three (3) years from the date of entry
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of this Order, distribute same to all
future such officers, agents,
representatives, independent
contractors and employees.

VI

It is further ordered that respondents
shall, within sixty (60) days after the
date of services of this Order, file with
the Commission a report, in writing,
setting forth in detail the manner and
form in which they have complied with
this Order.

Analysis of Proposed Consent Order to
Aid Public Comment

The Federal Trade Commission has
accepted an agreement to a proposed
consent order from American Institute
of Habit Control, Inc. (hereinafter
“AIHC") and its President, Steven
Present, marketers of the Present
Seminar, a single, two-and-a-half-hour,
group hypnosis session program for
smoking cessation and weight loss. The
Present Seminar is offered to the public
nationwide by Steven Present at hotel
locales.

The proposed consent order has been
placed on the public record for sixty
(60) days for the reception of comments
by interested persons. Comments
received during this period will become
part of the public record. After (60)
days, the Commission will again review
the agreement and will decide whether
it should withdraw from the agreement
or make final the agreement’s proposed
order.

The Commission’s complaint charges
that the proposed respondents
deceptively advertised: (1) The
likelihood of success in achieving the
and maintaining abstinence from
smoking cigarettes and weight loss; and
(2) the effectiveness of proposed
respondents’ smoking cessation
methods in leading consumers to
abstain from smoking, including the
effectiveness of proposed respondents’
programs compared to other smoking
cessation programs.

Success

The complaint against AIHC and
Steven Present alleges that the proposed
respondents made false claims an
failed to possess a reasonable basis for
other claims they made regarding the
success of their seminar participants in
quitting smoking and achieving and
maintaining weight loss.Through
advertisements placed in various media
in advance of their seminars, proposed
respondents represented that 97 percent
of their seminar participants
permanently abstain from smoking after
attending those seminars. The

complaint alleges that this claim is false,

Proposed respondents further
r?)resented through their
advertisements that seminar
participants: (1) Are cured of smoking
addiction and permanently abstain from
smoking cigarettes; (2) are cured of
smoking addiction without experiencing
withdrawal, stress or weight gain; and
(3) achieve and maintain weight loss.

The Commission believes that these
success claims for seminar attendees’
smoking cessation, weight loss and
maintenance of achieved weight loss are
deceptive because proposed
respondents at the time they made the
claims did not possess adequate
substantiation for those claims.

The proposed consent order seeks to
address the alleged success
misrepresentations cited in the
accomﬁanying complaint in three ways.
First, the order (Part I.C.) requires
proposed respondents to possess a
reasonable basis consisting of competent
and reliable scientific evidence
substantiating any claim about the
performance or efficacy of any smoking
cessation or weight loss program.

Second, the proposed order (Part 1.B.)
prohibits proposed respondents from
representing that 97 percent of their
seminar attendees permanently abstain
from smoking after those seminars,
unless that is the case.

Finally, the proposed order (Part L.E.)
generally prohibits proposed
respondents from misrepresenting the
performance or efficacy of any smoking
cessation or weight loss program.
Efficacy

The Commission’s complaint further
alleges that proposed respondents made
false claims and failed to possess a
reasonable basis for other claims they
made regarding relative ability of their
hypnosis program to lead consumers to
quit smoking. AIHC and Steven Present
represented through their advertising
that the U.S. Surgeon General, in the
1989 U.S. Surgeon General's Report on
Smoking, Reducing the Health
Consequences of Smoking; 25 Years of
Progress, states that the group hypnosis
method used by respondents is one of
the most effective ways to stop smoking.
The complaint alleges that this claim is
false, because the cited Report does not
state that proposed respondents’
hypnosis method is one of the most
effective ways to stop smoking.

Proposed respondents further
represented through their
advertisements that their single-session,
group hypnosis seminar is more
efficacious for smoking cessation than
other smoking cessation methods. The
Commission believes that this
comparative efficacy claim for proposed

respondents’ hypnosis program is
deceptive because proposed
respondents at the time they made the
claim did not possess adequate
substantiation for the claim.

To address these efficacy
misrepresentations, the proposed order
(Part I.A.) prohibits ATHC and Steven
Present from representing that the U.S.
Surgeon General, in the 1989 U.S.
Surgeon General's Report on Smoking,
Reducing the Health Consequences of
Smoking: 25 Years of Progress, states
that the group hypnosis method used by
respondents is one of the most effective
ways to stop smoking. The proposed
order (Part I.D.) further generally
prohibits proposed respondents from
misrepresenting the existence, contents,
validity, results, conclusions, or
interpretations of any test, study,
survey, or report. Finally, the order (Part
L.C.) requires proposed respondents to
possess and rely upon competent and
reliable scientific evidence
substantiating any representation about
the relative or absolute performance or
efficacy of any smoking cessation or
weight loss program, before they make
such a claim.

The purpose of this analysis is to
facilitate public comment on the
proposed order, and it is not intended
to constitute an official interpretation of
the agreement and proposed order, or to
modify in any way their terms.

Donald S. Clark,

Secretary.

[FR Doc. 94-4964 Filed 3-3-94; 8:45 am]
BILLING CODE 6750-01-M

[File No. 941 0005]

Columbia Healthcare Corporation, et
al.; Proposed Consent Agreement with
Analysis to Aid Public Comment
AGENCY: Federal Trade Commission.
ACTION: Proposed Consent Agreement.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, accepted subject to final
Commission approval, would require,
among other things, the respondents to
divest the HCA Aiken Regional Medical
Center, in South Carolina, to
Commission-t:gproved acquirers and to
complete the divestiture within twelve
months, or else consent to the
appointment of a trustee to consummate
the divestiture. In addition, the order
would prohibit the respondents from
acquiring or transferring, without prior
Commission approval, any acute care
hospital in the Augusta-Aiken area.
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DATES: Comments must be received on
or before May 3, 1994.

ADDRESSES: Comments should be
directed to: FTC/Office of the Secretary,
room 159, 6th St. and Pa. Ave,, NW.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Oscar Voss, FTC/S3115, Washington,
DC 20580. (202) 3262750.

SUPPLEMENTARY INFORMATION: Pursuant
to Section 6(f) of the Federal Trade
Commission Act, 38 Stat, 721, 15 U.S.C.

46 and Section 2.34 of the Commission’s .

Rules of Practice (16 CFR 2.34), notice
is hereby given that the following
consent agreement containing a consent
order to cease and desist, having been
filed with and accepted, subject to final
approval, by the Commission, has been
placed on the public record for a period
of sixty (60) days. Public comment is
invited. Such comments or views will
be considered by the Commission and
will be available for inspection and
copying at its principal office in
accordance with Section 4.9(b)(6)(ii) of
the Commission’s Rules of Practice (16
CFR 4.9(b)(6)(ii).

Agreement Containing Consent Order

In the Matter of: Columbia Healthcare
Corporation, a corporation, and HCA-
Hospital Corporation of America, a
corporation.

The Federal Trade Commission
(“Commission"), having initiated an
investigation into the proposed
acquisition of HCA-Hospital
Corporation of America (“HCA") by
Columbia Healthcare Corporation
(“Columbia”), and it now appearing that
Columbia and HCA, hereinafter
sometimes referred to as proposed
respondents, are willing to enter into an
agreement containing an order to divest
certain assets and to cease and desist
from certain acts;

It is hereby agreed by and between
Columbia and HCA, by their duly
authorized officers and attorneys, and
counsel for the Federal Trade
Commission that: '

-1. Proposed respondent Columbia
Healthcare Corporation is a corporation
organized, existing and doing business
under and by virtue of the laws of the
State of Delaware, with its principal
place of business at 201 West Main
Street, Louisville, Kentucky 40202.

2. Proposed respondent HCA-Hospital
Corporation of America is a corporation
organized, existing and doing business
under and by virtue of the laws of the
State of Delaware, with its principal
place of business at One Park Plaza,
Nashville, Tennessee 37203.

3. Proposed respondents admit all the *

jurisdictional facts set forth in the draft
of complaint here attached.

4. Proposed respondents waive:

(a) Any further procedural steps;

(b) The requirement that the Commission’s
decision contain a statement of findings of
fact and conclusions of law;

(c) All rights to seek judicial review or
otherwise to challenge or contest the validity
of the order entered pursuant to this
agreement; and

(d) Any claim under the Equal Access to
Justice Act.

5. This agreement shall not become
part of the public record of the
proceeding unless and until it is
accepted by the Commission. If this
agreement is accepted by the
Commission it, together with the draft of
complaint contemplated thereby, will be
placed on the public record for a period
of sixty (60) days and information in
respect thereto publicly released. The
Commission thereafter may either
withdraw its acceptance of this
agreement and so notify the proposed
respondents, in which event it will take
such action as it may consider
appropriate, or issue and serve its
complaint (in such form as the
circumstances may require) and
decision, in disposition of the
proceeding. :

6. This agreement is for settlement
purposes only and does not constitute
an admission by proposed respondents
that the law has been violated as alleged
in the draft of complaint here attached,
or that the facts as alleged in the draft
complaint; other than jurisdictional
facts, are true.

7. This agreement contemplates that,
if it is accepted by the Commission, and
if such acceptance is not subsequently
withdrawn by the Commission pursuant
to the provisions of § 2.34 of the
Commission’s Rules, the Commission
may, without further notice to proposed
respondents, (1) issue its complaint
corresponding in form and substance
with the draft of complaint here
attached and its decision containing the
following order to divest and to cease
and desist in disposition of the
proceeding and (2) make information
public in respect thereto. When so
entered, the order to divest and to cease
and desist shall have the same force and
effect and may be altered, modified or
set aside in the same manner and within
the same time provided by statute for
other orders. The order shall become
final upon service. Delivery by the U.S.
Postal Service of the complaint and
decision containing the agreed-to order
to proposed respondents’ addresses as
stated in this agreement shall constitute
service. Proposed respondents waive

any right they may have to any other
manner of service. The complaint may
be used in construing the terms of the
order, and no agreement, understanding,
representation or interpretation not
contained in the order or this agreement
may be used to vary or contradict the
terms of the order.

8. Proposed respondents have read
the proposed complaint and order
contemplated hereby. They understand
that once the order has been issued,
they may be required to file one or more
compliance reports showing that they
have fully complied with the order.
Proposed respondents further
understand that they may be liable for
civil penalties in the amount provided
by law for each violation of the order
after it becomes final.

*Order

I

It is ordered that, as used in this
Order, the following definitions shall
apply: ' ;

A. “*Columbia” means Columbia
Healthcare Corporation, a corporation
organized, existing and doing business
under and by virtue of the laws of
Delaware, with its principal place of
business at 201 West Main Street,
Louisville, Kentucky 40202, as well as
its directors, officers, employees, agents,
representatives, parents, divisions
subsidiaries, affiliates, and their
respective successors and assigns, and
the directors, officers, employees,
agents, or representatives of Columbia’s
divisions, subsidiaries, affiliates, and
their respective successors and assigns.

B. “HCA" means HCA-Hospital
Corporation of America, a corporation
organized, existing and doing business
under and by virtue of the laws of
Delaware, with its principal place of
business at One Park Plaza, Nashville,
Tennessee 37203, as well as its
directors, officers, employees, agents,
representatives, parents, divisions,
subsidiaries, affiliates, and their
respective successors and assigns, and
the directors, officers, employees,
agents, or representatives of HCA's
divisions, subsidiaries, affiliates, and
their respective successors and assigns.

C. “Respondents” means Columbia
and HCA, collectively and individually.

D. “Acute care hospital” means a
health facility, other than a federally
owned facility, having a duly organized
governing body with overall
administrative and professional
responsibility, and an organized
medical staff, that provides 24-hour
inpatient care, as well as outpatient
services, and having as a primary
function the provision of inpatient
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services for medical diagnosis,
treatment, and care of physically injured
or sick persons with short-term or
episodic health problems or infirmities.

E. To “acquire an acute care hospital”
means to directly or indirectly acquire
the whole or any part of the assets of an
acute care hospital; to acquire the whole
or any part of the stock or share capital
of, the right to designate directly or
indirectly directors or trustees of, or any
equity or other interest in, any person
which operates an acute care hospital;
or to enter into any other arrangement
to obtain direct or indirect awnership,
management or control of an acute care
hospital or any part thereof, including
but not limited to a lease of or
management contract for an acute care
hospital.

F. To “‘operate an acute care hospital”
means to own, lease, manage, or
otherwise control or direct the
operations of an acute care hospital,
directly or indirectly.

G. “Affiliate” means any entity whose
management and policies are controlled
in any way, directly or indirectly, by the
person with which it is affiliated.

H. “Person” means any natural
person, partnership, corporation,
company, association, trust, joint
venture or other business or legal entity,
including an iovemmental agency.

L. “*Augusta-Aiken” means the three-
county area consisting of the counties of
Richmond and Columbia in Georgia and
Aiken County in South Carolina.

J. “HCA Aiken Regional Medical
Center' means the general acute care
hospital currently owned and operated
by HCA at 202 University Parkway,
Aiken, South Carolina 29801, all of its
title, properties, stock, rights, privileges,
and other assets and interests, and all
other related HCA assets and interests in
Augusta-Aiken, of whatever nature,
tangible and intangible, including
without limitation all medical office
buildings, other buildings, machinery,
equipment, and other property of
whatever description, except for
accounts receivable and cash.

K. “Commission’” means the Federal
Trade Commission.

I

It is further ordered that: A. Within
twelve (12) months after the date this
Order becomes final, respondents shall
divest, absolutely and in good faith,
HCA Aiken Regional Medical Center.
HCA Aiken Regional Medical Center
shall be divested only to an acquirer or
acquirers that receive the prior approval
of the Commission, and only in a
manner that receives the prior approval
of the Commission. A condition of
approval by the Commission of the

* divestiture shall be a written agreement
by the party or parties acquiring HCA
Aiken Regional Medical Center that it
will not sell for a period of ten (10)
years from the date of the divestiture,
directly or indirectly, through
subsidiaries, partnerships or otherwise,
without the prior approval of the
Commission, HCA Aiken Regional
Medical Center to any other person who
operates, or will operate immediately
following such sale, any other acute care
hospital in Augusta-Aiken. The
of the divestiture required by this Order
is to ensure the continuation of HCA
Aiken Regional Medical Center as an
ongoing, viable acute care hospital and
to remedy the lessening of competition
alleged in the Commission’s compliant.

B. Respondents shall comply with all
terms of the Agreement to Hold
Separate, attached hereto and made a
part hereof as Appendix I. Said
Agreement shall continue in effect until
such time as respondents have divested
HCA Aiken Regional Medical Center or
until such other time provided in the |
Agreement to Hold Separate.

C. Pending divestiture, respondents
shall take such action as is necessary to
maintain the viability and marketability
of HCA Aiken Regional Medical Center
and shall not cause or permit the
destruction, removal or impairment of
any assets or businesses of HCA Aiken
Regional Medical Center, except in the
ordinary course of business and except
for ordinary wear and tear.

I

It is further ordered that: A, If
respondents have not divested,
absolutely and in good faith and with
the prior approval of the Commission,
HCA Aiken Regional Medical Center as
required by Paragraph II of this Order
within twelve (12) months after the date
this Order becomes final, the
Commission may appoint a trustee and
respondents shall consent to the
appointment of a trustee by the
Commission to effect the divestiture
required by Paragraph II of this Order.
In the event the Commission or the
Attorney General brings an action
pursuant to Section 5(J) of the Federal
Trade Commission Act, 15 U.S.C. 45 ()
or any other statute enforced by the
Commission, respondents shall
similarly consent to the appointment of
a trustee in such action. Neither the
appointment of a trustee nor a decision
not to appoint a trustee under this
Paragraph shall preclude the
Commission or the Attorney General
from seeking a civil penalties or any
other relief available to it, including a
court-appointed trustee, pursuant to
section 5(]) of the Federal Trade

Commission Act, or any other statute
enforced by the Commission, for any
failure by the respondents to comply
with this Order.

B. If a trustee is appointed by the
Commission or a court pursuant to
Paragn:iph IILA. of this Order,
respondents shall consent to the
following terms and conditions
regarding the trustee’s powers,
authorities, duties and responsibilities:

1. The Commission shall select the trustee,
subject to the consent of respondents, which
consent shall not be unreasonably withheld.
The trustee shall be a person with experience
and expertise in acquisitions and divestitures
of acute care hospitals. If respondents have
not opposed, in writing, the selection of any
trustee within ten (10) days after notice by
the staff of the Commission to respondents of
the identity of any proposed trustee,
respondents shall be deemed to have
consented to the selection of the proposed
trustee.

2. The trustee shall have the exclusive
power and authority, subject to the prior
approval of the Commission, to divest HCA
Aiken Regional Medical Center.

3. The trustee shall have eighteen (18)
months from the date of approval of the trust
agreement described in Paragraph H1.B.8 of
this Order to accomplish the divestiture,
which shall be subject to the prior approval
of the Commission. If, however, at the end of
the eighteen-month period the trustee has
submitted a plan of divestiture or believes
that divestiture can be accomplished within
a reasonable time, the divestiture period may
be extended by the Commission, or by the
Court for a court-appointed trustee; provided,
however, that the divestiture period may
only be extended twao (2] times.

4. The trustee shall have full and complete
access to the personnel, books, records and
facilities relating to HCA Aiken Regional
Medical Center, or any other relevant
information, as the trustee may reasonably
request. Respondents shall develop such
financial or other information as such trustee
may reasonably request and shall cooperate
with any reasonable request of the trustee.
Respondents shall take no action to interfere
with or impede the trustee's accomplishment
of the divestiture. Any delays in divestiture
caused by respondents shall extend the time
for the divestiture under this Paragraph IIl in
an amount equal to the delay, as determined
by the Commission or the Court for a court-
appointed trustee.

5. Subject to respondents’ absolute and
unconditional ebligation to divest at no-
minimum price and the p of the
divestiture as stated in Paragraph Il of this
Order, the trustee shall use his or herbest
efforts to negotiate the most favorable price
and terms available with each acquiring
entity for the divestiture of HCA Aiken
Regional Medical Center. The divestiture
shall be made in the manner set out in
Paragraph Il of this Order; provided,
however, that if the trustee receives bona fide
offers from more than one acquiring entity,
and if the Commission determines to approve
more than one such acquiring entity, the
trustee shall divest to the acquiring entity or
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entities selected by respondents from among
those approved by the Commission.

6. The trustee shall serve, without bond or
other security, at the cost and expense of
respondents, on such reasonable and
customary terms and conditions as the
Commission or a Court may set. The trustee
shall have authority to employ, at the cost
and expense of respondents, such
consultants, accountants, attorneys,
investment bankers, business brokers,
appraisers, or other representatives and
assistants as are reasonably necessary to carry
out the trustee’s duties and responsibilities.
The trustee shall account for all monies
derived from the sale and all expenses
incurred. After approval by the Commission
and, in the case of a court-appointed trustee,
by the Court, of the account of the trustee,
including fees for his or her services, all
remaining monies shall be paid at the
direction of respondents and the trustee’s
power shall be terminated. The trustee's
compensation shall be based at least in
significant part on a commission arrangement
contingent on divestiture through the trustee.

7. Respondents shall indemnify the trustee
and hold the trustee harmless against any
losses, claims, damages, or liabilities arising
in any manner out of, or in connection with,
the trustee’s duties under this Order.

8. Within thirty (30) days after
appointment of the trustee, and subject to the
prior approval of the Commission and, in the
case of a court-appointed trustee, of the
Court, respondents shall execute a trust
agreement that transfers to the trustee all
rights and powers necessary to permit the
trustee to effect the divestiture required by
this Order.

9. If the trustee ceases to act or fails to act
diligently, a substitute trustee shall be
appointed in the same manner as provided in
Paragraph IILA. of this Order.

10. The Commission or, in the case of a
court-appointed trustee, the Court may on its
own initiative or at the request of the trustee
issue such additional orders or directions as
may be necessary or appropriate to
accomplish the divestiture required by this
Order.

11. The trustee shall have no obligation or
authority to operate or maintain HCA Aiken
Regional Medical Center.

12. The trustee shall report in writing to
respondents and to the Commission every
sixty (60) days concerning the trustee’s
efforts to accomplish the divestiture.

IV

It is further ordered that, for a period
of ten (10) years from the date this Order
becomes final, no respondent shall,
without the prior approval of the
Commission, directly or indirectly,
through subsidiaries, partnerships, or
otherwise:

A. Acquire any acute care hospital in
Augusta-Aiken; or

B. Permit any acute care hospital it
operates in Augusta-Aiken to be acquired by
any person that operates, or will operate
immediately following such acquisition, any
other acute care hospital in Augusta-Aiken.

Provided, however, that no
acquisition shall be subject to this
Paragraph IV of this Order if the fair
market value of (or, in case of a
purchase acquisition, the consideration
to be paid for) the acute care hospital or
part thereof to be acquired does not
exceed one million 3ollars ($1,000,000).

A

It is further ordered that, for a period
of ten (10) years from the date this Order
becomes final, respondents shall not
permit all or any substantial part of any
acute care hospital they operate in
Augusta-Aiken to be acquired by any
other person (except pursuant to the
divestiture required by Paragraph II of
this Order) unless the acquiring person
files with the Commission, prior to the
closing of such acquisition, a written
agreement to be bound by the provisions
of this Order, which agreement
respondents shall require as a condition
precedent to the acquisition.

VI

1t is further ordered that, for the
purposes of determining or securin
compliance with this Order, and subject
to any legally recognized privilege,
upon written request and on reasonable
notice to respondents made at their
principal offices, respondents shall
permit any duly authorized
representatives of the Commission:

A. Access, during office hours and in the
g:’senoe of counsel, to inspect and copy all

ks, ledgers, accounts; correspondence,

memoranda and all other records and
documents in respondents’ possession or
control relating to any matter contained in
this Order; ang

B. Upon five days’ notice to respondents
and without restraint or interference from
respondents, to interview their officers or
employees, who may have counsel present,
regarding such matters.

viI

It is further ordered that: A. Within
sixty (60 days after the date this Order
becomes final and every sixty (60) days
thereafter until respondents ﬁave fully
satisfied the divestiture obligations of
this Order, respondents shall submit to
the Commission a verified written
report setting forth in detail the manner
and form in which they intend to
comply, are complying, and have
complied with the Order. Respondents
shall include in their compliance
reports, among other things that are
required from time to time, a full
description of all contacts or
negotiations with prospective acquirers
for the divestiture required by this
Order, including the identity of all
parties contacted. Respondents also
shall include in their compliance

reports copies of all written
communications to and from such
parties, and all internal memoranda,
reports, and recommendations
concerning the required divestiture.

B. Annually, beginning on the first
anniversary of the date this Order
becomes final, and continuing for nine
(9) years thereafter, respondents shall
submit a verified report demonstrating
the manner in which they have
complied and are complying with this
Order.

Vil

It is further ordered that respondents
shall notify the Commission at least
thirty (30) days prior to any proposed
change, such as dissolution, assignment,
sale resulting in the emergence of a
successor corporation or association, the
creation or dissolution of subsidiaries or
affiliates, or any other change in
respondents which may affect
compliance obligations arising out of
this Order.

Appendix I—Agreement to Hold
Separate

This Agreement to Hold Separate (the
“Agreement”) is by and among
Columbia Healthcare Corporation, a
corporation organized, existing and
doing business under and by virtue of
the laws of the State of Delaware, with
its principal place of business at 201
West Main Street, Louisville, Kentucky
40202, and HCA-Hospital Corporation
of America, a corporation organized,
existing and doing business under and
by virtue of the laws of the State of
Delaware, with its principal place of
business at One Park Plaza, Nashville,
Tennessee 37203 (collectively and
individually referred to as
“respondents”); and the Federal Trade
Commission (the “Commission”), an
independent agency of the United States
Government, established under the
Federal Trade Commission Act of 1914,
15 U.S.C. 41, et seq. (collectively, the
“Parties”).

Whereas, on or about October 2, 1993,
Columbia Healthcare Corporation
entered into an agreement to acquire all
of the voting stock of HCA-Hospital
Corporation of America (hereinafter the
“Acquisition”); and

Whereas, the Commission is now
investigating the Acquisition to
determine if it would violate any of the
statutes enforced by the Commission;
and

Whereas, if the Commission accepts
the attached Agreement Containing
Consent Order (*‘Consent Order"”) which
would require divestiture of HCA Aiken
Regional Medical Center (“ARMC"”) in
Aiken, South Carolina, the Commission
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must place the Consent Order on the
public record for a period of at least
sixty (60) days and may subsequently
withdraw such acceptance pursuant to
the provisions of Section 2.34 of the
Commission’s Rules; and

Whereas, the Commission is
concerned that if an understanding is
not reached, preserving the status quo
ante of the assets and businesses of
ARMC during the period prior to the
issuance of the Consent Order by the
Commission (after the 60-day public
notice period), divestiture resulting
from any proceeding challenging the
legality of the Acquisition might not be
possible, or might be less than an
effective remedy; and

Whereas, the Commission is
concerned that if the Acquisition is
consummated, it will be necessary to
preserve the Commission’s ability to
require the divestiture of ARMC as
described in Paragraph II of the Consent
Order, and the Commission's right to
seek to restore ARMC as a viable
indegendem acute care hospital; and

Whereas, the purpose of this
Agreement and the Consent Order is to:

(i) Preserve ARMC as a viable
independent acute care hospital
pending its divestiture, and

(ii) Remedy any anticompetitive
effects of the Acquisition; and

Whereas, respondents’ entering into
this Agreement shall in no way be
construed as an admission by
respondents that the Acquisition is
illegal; and

Whereas, respondents understand that
no act or transaction contemplated by
this Agreement shall be deemed
immune or exempt from the provisions
of the antitrust laws or the Federal
Trade Commission Act by reason of
anything contained in this Agreement.

ow, therefore, the parties agree,

upon understanding that the
Commission has net yet determined
whether the Acquisition will be
challenged, and in consideration of the
Commission’s agreement that, unless
the Commission determines to reject the
Consent Order, it will not seek further
relief from respondents with respect to
the Acquisition, except that the
Commission may exercise any and all
rights to enforce this Agreement and the
Consent Order to which it is annexed
and made a part thereof, and in the
event the required divestiture is not
accomplished, to seek divestiture of
ARMC sas held separate pursuant to this
Agreement, as follows:

1. Respondents agree to execute and be
bound by the attached Consent Order.

2. Respondents agree that from the date
this Agreement is accepted until the earliest
of the dates listed in subparagraphs 2.a-2.c,

they will comply with the provisions of
paragraph 3 o? tgis Agreement.

a. Three business days after the
Commission withdraws its acceptance of the
Consent Order pursuant to the provisions of
Section 2.34 of the Commission’s Rules;

b. 120 days after publication in the Federal
Register of the Consent Order, unless by that
date the Commission has issued such Order;
or

c. The day after the divestiture required by
the Consent Order has been completed.

3. Respondents will hold the assets and
businesses of ARMC as they are presently
constituted separate and apart on the
following terms and conditions:

a. ARMC, as it is presently constituted;
shall be held separate and apart and shall be
operated independent of respondents
(meaning here and hereinafter, respondents
excluding ARMC) except to the extent that
respondents must exercise direction and
control over ARMC to assure compliance
with this Agreement.

b. Respondents shall not exercise direction
or control over, or influence directly or
indirectly, ARMC or any of its operations or
businesses; provided, however, that
respondents may exercise only such
direction and control over ARMC as is
necessary to assure compliance with this
Agreement.

[ Remndents shall maintain the viability
and marketability of ARMC and shall not
sell, transfer, encumber (other than in the
normal course of business), or otherwise
impair its marketability or viability.

d. Except for the single respondent
director, officer, employee, or agent serving
on the *“‘New Board" or *‘Management
Committee” (as defined in subparagraph
3..h), respondents shall not permit any
director, officer, employee, or agent of
respondents to also be a director, officer or
employee of ARMC.

e. Except as required by law, and except to
the extent that necessary information is
exchanged in the course of evaluating the
Acquisition, defending investigations or
litigation, or negotiating agreements to
dispose of assets, respondents shall not
receive or have access to, or use or continue
to use, any “‘material confidential
information’ of ARMC not in the public
domain. Any such information that is
obtained pursuant to this subparagraph shall
only be used for the purpose set out in this
subparagraph. (*‘Material confidential
information,” as used herein, means
competitively sensitive or proprietary
information not independently known to
respondents from sources other than ARMC,
and includes but is not limited to customer
lists, price lists, marketing methods, patents,
technologies, processes, or other trade
secrets.)

f. Respondents shall not change the
composition of the management of ARMC
except that the directors or members serving
on the New Board or Management Committee
of ARMC (as defined in subparagraph 3.h)
shall have the power to remove employees
for cause.

g. All material transactions, out of the
ordinary course of business and not
precluded by subparagraphs 3.a-3.f hereof,

shall be subject to a majority vote of the New
Board or Management Committee (as defined
in subparagraphs 3.h).

h. Respondents shall either separately
incorporate ARMC and adopt new Articles of
Incorporation and By-laws that are not
inconsistent with other provisions of this
Agreement or establish separate business
ventures with articles of agreement covering
the conduct of ARMC in accordance with this
Agreement. Respondents shall also elect a
new three person board of directors ("“New
Board"') or Management Committee
(“‘Management Commenttee’’) of ARMC,
Respondents may elect the directors to the
New Board or select the members of the
Management Committee; provided, however,
that such New Board or Management
Committee shall include no more than one
respondent director, officer, employee, or
agent. Except as permitted by this
Agreement, the director of the New Board or
member of the Management Committee who
is also a respondent director, officer,
employee or agent, shall not receive in his or
her capacity as a New Board director or
Management Committee member material
confidential information and shall not
disclose any such information received under
this Agreement to respondents or use it to
obtain any advantage for respondents. Said
director of the New Board or member of the
Management Committee who is also a

_ respondent director, officer, employee or

agent, shall enter a confidentiality agreement
prohibiting disclosure of material
confidential information (as that term is
defined in subparagraph 3.e). Such New
Board director or Management Committee
member shall participate in matters which
come before the New Board or Management
Committee gnly for the limited purpose of
considering a capital investment or other
transaction exceeding $1,000,000 and
carrying out respondents’ responsibility to
assure that ARMC is maintained in such
manner as will permit its divestiture as an
ongoing, viable acute care hospital. Except as
permitted by this Agreement, such New
Board director or Management Committee
member shall not participate in any matter,
or attempt to influence the votes of the other
directors or Management Committee
members with respect to matters, that would
involve a conflict of interest if respondents
and ARMC were separate and independent
entities. Meetings of the New Board or
Management Committee during the term of
this Agreement shall be stenographically
transcribed and the transcripts retained for
two (2) years after the termination of this
Agreement.

i. All earnings and profits of ARMC shall
be retained separately in ARMC. If necessary,
respondents shall provide ARMC with
sufficient working capital to operate at its
current rate of operation, and to carry out any
capital improvement plans for ARMC which
have already been approved.

j. Should the Federal Trade Commission
seek in any proceeding to compel
respondents (meaning here and hereinafter
respondents including ARMC) to divest
ARMC, or to seek any other injunctive or
equitable relief, respondents shall not raise
any objection based upon the expiration of
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the applicable Hart-Scott-Rodino Antitrust
Improvements Act waiting period or the fact
that the Commission has permitted the
Acquisition. Respondents also waive all
rights to contest the validity of this
Agreement.

4. For the purpose of determining or
securing compliance with this Agreement,
subject to any legally recognized privilege,
and upon written request with reasonable
notice to respondents made to their principal
officer, respondents shall permit any duly
authorized representative or representatives
of the Commission:

a. Access during the office hours of
respondents and in the presence of counsel
to inspect and copy all books, ledgers,
accounts, correspondence, memoranda, and
other records and documents in the
possession or under the control of
respondents relating to compliance with this
Agreement;

b. Upon five (5) days® notice to
respondents, and without restraint or
interference from respondents, to interview
officers or employees of respondents, who
may have counsel present, regarding any
such matters.

5. This agreement shall not be binding
until approved by the Commission.

Analysis of Proposed Consent Order to
Aid Public Comment

The Federal Trade Commission has
accepted, subject to final approval, and
agreement to a proposed consent order
from Columbia Healthcare Corporation
(“Columbia") and HCA-Hospital
Corporation of America (“HCA"). The
agreement would settle charges by the
Federal Trade Commission that
Columbia’s proposed acquisition of 100
percent of the vating stock of HCA
would have violated Section 7 of the
Clayton Act and Section 5 ef the Federal
Trade Commission Act if it had been
carried out.

The proposed consent order has been
placed on the public record for sixty
(60) days for reception of comments by
interested persons. Comments received
during this period will become part of
the public record. After sixty (60) days,
the Commission will again review the
agreement and the comments received
and will decide whether it should
withdraw from the agreement or issue
and serve the agreement’s proposed
order,

Both Columbia and HCA (the
“respondents’’) own and operate acute
care hospitals in various states,
including acute care hospitals in a
three-county urban area that includes
the cities of Augusta, Georgia, and
Aiken, South Carolina (“Augusta-
Aiken"). The complaint accompanying
the proposed consent order concerns the
proposed acquisition’s impact upon
competition for acute care hospital
services in Augusta-Aiken. According to

the complaint, Columbia owns and
operates Augusta Regional Medical
Center in Augusta, Georgia. HCA owns
and operates HCA Aiken Regional
Medical Center, located about 15 miles
northeast of Augusta, Georgia in Aiken,
South Carolina.

The consent order would, if finally
accepted by the Commission, settle
charges that the acquisition may
substantially lessen competition in the
Augusta-Aiken hospital market. The
complaint alleges that Columbia and
HCA are competitors in the market for
acute care hospital services in Augusta-
Aiken. The Augusta-Aiken hospital
market, according to the complaint, was
already highly concentrated, and entry
by new competitors would be difficult.
The complaint alleges that the
Commission has reason to believe that
the acquisition would have
anticompetitive effects in the Augusta-
Aiken hospital market, in violation of
Section 7 of the Clayton Act and Section
5 of the Federal Trade Commission Act,
unless an effective remedy eliminates
such anticompetitive effects. _

The order accepted for public
comment contains provisions requiring
the divestiture of HCA Aiken Regional
Medical Center in Aiken, South
Carolina. The purpose of the divestiture
is to ensure the continuation of HCA
Aiken Regional Medical Center as an
ongoing, viable acute care hospital
independent of Columbia, and to
remedy the lessening of competition in
the Augusta-Aiken hospital market
resulting from the acquisition.

The proposed order allows the
respondents to divest HCA Aiken
Regional medical Center to one or more
acquirers with the prior approval of the
Commission. Under the terms of the
order, the required divestiture would be
completed within twelve months of the
date the order becomes final. If the
required divestiture were not completed
within the twelve-month period, the
respondents would consent to the
appointment of a trustee, who would
have eighteen additional months to
effect the divestiture. The hold separate
agreement executed as part of the
consent order the respondents,
until the completion of the divestiture
or as otherwise specified, to hold
separate and preserve all of the assets
and businesses of HCA Aiken Regional
Medical Center.

The proposed order provides that
approval by the Commigsion of the
divestiture shall be conditioned upon
the agreement by the acquirer that, for
ten years from the date of the
divestiture, it will not sell, without the
prior approval of the Commission, HCA
Aiken Regional Medical Center to

another person operating (or in the
process of acquiring) any other acute
care hospital in the area.

The order would prohibit the
respondents from acquiring any acute
care hospital in Augusta-Aiken without
the prior approval of the Federal Trade
Commission. It would also prohibit the
respondents from transferring, without
prior Commission approval, any acute
care hospital they operate in Augusta-
Aiken to another person operating (or in
the process of acquiring) an acute care
hospital in the area. These provisions,
in combination, would give the
Commission authority to prohibit any
substantial combination of the acute
care hospital operations of the
respondents with those of any other
acute care hospital in Augusta-Aiken,
unless the respondents convinced the
Commission that a particular
transaction would not endanger
competition in the Augusta-Aiken
hospital market. The provisions would
not apply to acquisitions or sales where
the value of the transferred assets is $1
million or less, and the provisions
would expire ten years after the order
becomes final.

For ten years, the order would
prohibit the respondents from
transferring all or any substantial part of
any hospital in Augusta-Aiken to a non-
respondent without first filing with the
Commission an agreement by the
transferee to be bound by the order.

The purpose of this analysis is to
invite public comment concerning the
proposed order, to assist the
Commission in its determination
whether to make the order final. This
analysis is not intended to constitute an
official interpretation of the agreement
and order or to modify their terms in
any way.

e agreement is for settlement
purposes only and does not constitute
an admission by the respondents that
their proposed acquisition would have
violated the law, as alleged in the
Commission’s compliant.

Donald S. Clark,
Secretary.

Statement of Commissioner Mary L.
Azcuenaga Concurring in Part and
Dissenting in Part Columbia Healthcare
Corp./HCA

Having reason to believe that the
Columbia Healthcare Corporation's
acquisition of HCA-Hospital
Corporation of America may
substantially lessen competition in the
Augusta, Georgia-Aiken, South Carolina
market, I concur in the decision to
require divestiture of the Aiken
Regional Medical Center. I dissent from
the decision not to challenge the
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transaction with respect to the
Chattanooga, Tennessee market.

In Chattanooga, the merger will
combine HCA's Parkridge Medical
Center and Columbia’s East Ridge
Hospital in an already highly
concentrated market. In 1985, after a full
administrative hearing, the Commission
ordered HCA to divest certain assets,
including North Park Hospital, which
has considerable similarity to East
Ridge. Hospital Corporation of America,
106 F.T.C. 361, aff'd, 807 F.2d 1381 (7th
Cir. 1986). Although some
characteristics of the Chattanooga
hospital market may have changed since
1985, I am not persuaded that the
competitive situation is so
fundamentally different to justify
abandonment of the Commission's
earlier position.

Dissenting Statement of Commissioner
Deborah K. Owen In the Matter of
Columbia Healthcare Corporation, et al.

The Commission is today issuing for
public comment a proposed consent
agreement in connection with the
merger of two of the nation's largest
hospital chains, Columbia Healthcare
Corporation (“Columbia’’) and HCA-
Hospital Corporation of America
(**HCA"). The proposed consent
agreement permits the merger to go
forward, but requires the combined firm
to divest one of its two hospitals in the
Augusta, Georgia/Aiken, South Carolina
area. I dissent from the decision to
accept this consent agreement,
principally because I do not find reason
to believe that, after the merger,
anticompetitive effects are likely in that
geographic market.

I cannot, however, conclude with
reasonable confidence that the proposed
merger has no anticompetitive effects in
any hospital market across the country.
There is evidence (although incomplete)
that in one market, the consolidation of
the Columbia and HCA hospitals may
create a monopoly that could injure
consumers.

In that matter, one of the hospitals
satisfies the statistical criteria for the
hospital merger “safety zone" as set
forth in the Statements of Enforcement
Policy in the Health Care Area, adopted
in September 1993 by the Department of
Justice and the Federal Trade
Commission (over my dissent).1 Based
on its size alone, the acquisition of this
hospital has been declared by the

1 Department of Justice and Federal Trade
Commission Antitrust Enforcement Policy
Statements in the Health Care Area, 4 Trade Reg.
Rep. (CCH) { 13,150; Dissenting Statement of
Commissioner Deborah K. Owen on DOJ/FTC

Antitrust Enforc Policy S its in the
Health Care Area (September 14, 1993).

federal enforcement agencies to be
immune from antitrust review.2

This is not to suggest that the
Commission is indifferent to the
monopolization of all hospital markets.
Last week, the Commission voted
unanimously to authorize staff to file a
preliminary injunction to prevent the
merger to monopoly of the only two
acute care hospitals in Pueblo,
Colorado.3 In Pueblo, the requirements
of the hospital merger “safety zone”
were not satisfied, so a full investigation
and analysis of the likely competitive
effects of the merger were undertaken,
in accordance with the 1992 Horizontal
Merger Guidelines.+ In such a
traditional analysis, the Commission
considers whether the merging hospitals
are economically viable, whether
significant efficiencies may be achieved
by combining the hospitals, whether
these efficiencies are merger-specific,
and whether cost savings are likely to be
passed on to consumers in the form of
lower prices or higher quality. Most
critically, whether the anticipated
efficiency benefits outweigh the
substantial anticompetitive risks
associated with the creation of a
monopoly is also evaluated. Under a
Guidelines analysis, the Commission’s
action in the Pueblo merger suggests a
conclusion that the likely
anticompetitive effects outweigh the
possible efficiencies stemming from the
merger.

The Commission did not, however,
conduct a thorough investigation of the
market in which the merger of Columbia
and HCA may have created a monopoly.
The Commission abandoned its
traditional approach to merger analysis
upon determining that the HCA hospital
falls within the “‘antitrust safety zone.”

In sum, the Antitrust Enforcement
Policy Statements in the Health Care

2Department of Justice and Federal Trade
Commission Antitrust Enforcement Policy
Statements in the Health Care Area, 4 Trade Reg.
Rep. (CCH) { 13,150 at 20,757

The Agencies will not challenge any merger
between two general acute-care hospitals where one
of the hospitals (1) has an average of fewer than 100
licensed beds over the three most recent years, and
(2) has an average daily inpatient census of fewer
than 40 patients over the t most recent years,
absent extraordinary circumstances. This antitrust
safety zone will not apply if that hospital is less
than 5 years old.

It is not clear what constitutes “extraordinary
circumstances” within the contemplation of the
Policy Statement. The Commission’s action today
may, however, be viewed as implicit support for the
proposition that a merger to monopoly does not
qualify as an “extraordinary circumstance.”

3 Parkview Episcopal Medical Center, FTC File
No. 931-0125.

4 U.S. Department of Justice and Federal Trade
Commission Horizontal Merger Guidelines,
reprinted in 4 Trade Reg. Rep. (CCH) ¥ 13,104 (Apr.
2, 1992).

Area may have claimed their first
casualty. Perhaps a full investigation
would have demonstrated that the
merger, though creating a monopoly,
posed no anticompetitive problem. But
we will never know at the level of
confidence that consumers have a right
to expect of us. I therefore dissent.

[Dkt. 8252]

Sonic Technology Products, Inc., et al.;
Proposed Consent Agreement With
Analysis To Aid Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed Consent Agreement.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, accepted subject to final
Commission approval, would prohibit,
among other things, a California
company and its officers from
representing that any ultrasonic pest
control device can eliminate rodent or
flea infestations, and from
misrepresenting the results of any
scientific studies regarding their
ultrasonic pest control products.
DATES: Comments must be received on
or before May 3, 1994.

ADDRESSES: Comments should be
directed to: FTC/Office of the Secretary,
room 159, 6th St. and Pa. Ave., NW.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Matthew Gold or David Newman, FTC/
San Francisco Regional Office, 901
Market St., suite 570, San Francisco, CA
94103. (415) 744-7920.

SUPPLEMENTARY INFORMATION: Pursuant
to section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and Section 3.25(f) of the
Commission's Rules of Practice (16 CFR
3.25(f)), notice is hereby given that the
following consent agreement containing
a consent order to cease and desist,
having been filed with and accepted,
subject to final approval, by the
Commission, has been placed on the
public record for a period of sixty (60)
days. Public comment is invited. Such
comments or views will be considered
by the Commission and will be available
for inspection and copying at its
principal office in accordance with
§4.9(b)(6)(ii) of the Commission’s Rules
of Practice (16 CFR 4.9(b)(6)(ii)).

Agreement Containing Consent Order
To Cease and Desist

In the matter of SONIC TECHNOLOGY
PRODUCTS, INC. a corporation, and W,
LOWELL ROBERTSON, individually and as
an officer of said corporation, and BRIAN
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PHILLIP JOBE, individually and as an officer
of said corporation. Docket No. 9252.

This agreement, by and between
Sonic Technology Products, Inc., a
corporation, and W. Lowell Robertson
and Brain Phillip Jobe, individually and
as officers of Sonic Technology
Products, Inc., and counsel for the
Federal Trade Commission, is entered
into in accordance with the
Commission’s Rule governing consent
order procedures. Accordingly, It is
hereby agreed:

1. Respondent Sonic Technology
Products, Inc., is a corporation
organized, existing, and doing business
under and by virtue of the laws of the
State of Nevada, with its principal place
of business located at 120 Richardson
Street, suite C, Grass Valley, California
95945.

Respondents W. Lowell Robertson
and Brain Phillip Jobe are officers of
said corporation. Individually or in
concert with others, they formulate,
direct, and control the policies, acts,
and practices of said corporation. Their
office and place of business is the same
as that of said corporation.

2. Respondents admit all the
jurisdictional facts set forth in the
attached draft complaint.

3. Respondents waive:

a. Any further procedural steps;

b. The requirement that the
Commission's decision contain a
statement of findings of fact and
conclusions of law;

c. All rights to seek judicial review or’

otherwise to challenge or contest the -
validity of the order entered pursuant to
this agreement; and

d. All claims under the Equal Access
to Justice Act.

4, This agreement shall not become
part of the public record of the
proceeding unless and until it is
accepted by the Commission. If this
agreement is accepted by the
Commission, it will be placed on the
public record for a period of sixty (60)

da{s and information in respect thereto -
pu

licly released. The Commission

thereafter ma{ either withdraw its

acceptance of this agreement and so
notify the respondents, in which event
it will take such action as it may
consider appropriate, or issue and serve
its decision, in disposition of the
proceeding.

5. This agreement is for settlement
purposes only and does not constitute
an admission by the respondents that
the law has been violated as alleged in
the attached draft complaint, or that the
facts alleged in the draft complaint,
other than the jurisdictional facts, are
true.

6. This agreement contemplates that,
if it is accepted by the Commission, and
if such acceptance is not subsequently
withdrawn by the Commission pursuant
to the provisions of section 3.25(f) of the
Commission's Rules, the Commission
may, without further notice to
respondents, (1) issue its decision
containing the following order to cease
and desist in disposition of the
proceeding, and (2) make information
public in respect thereto. When so
entered, the order to cease and desist
shall have the same force and effect and
may be altered, modified or set aside in
the same manner and within the same
time provided by statute for other
orders. The order shall become final
upon service. Delivery by the U.S.
Postal Service of the decision containing
the agreed-to order to respondents’
address as stated in this agreement shall
constitute service. Respondents waive
any right they may have to any other
manner of service. The complaint may
be used in construing the terms of the
order, and no agreement, understanding,
representation, or interpretation not
contained in the order or the agreement
may be used to vary or contradict the
terms of the order.

7. Respondents have read the
complaint and order contemplated
hereby. They understand that once the
order has been issued, they will be
required to file one or more compliance
reports showing that they have fully
complied with the order. Respondents
further understand that they may be
liable for civil penalties in the amount
provided by law for each violation of
the order after it becomes final.

Order

1

It is ordered that Sonic Technology
Products, Inc., (**Sonic") a corporation,
and W. Lowell Robertson and Brian
Phillip Jobe, individually and as officers
of said corporation, and their successors
and assigns, agents, representatives, and
employees, directly or through any
corporation, subsidiary, division, or
other device, in connection with the
advertising, marketing, offering for sale,
sale, or distribution of the “PestChaser,"
the “Pestrepeller,” or any other
ultrasonic pest control device, in or
affecting commerce, as "commerce” is
defined in the Federal Trade
Commission Act, do forthwith cease and
desist from representing, directly or by
implication:

A. That the device can or will
eliminate infestations of rodents;

B. That the device can or will
eliminate or reduce infestations of fleas;
or

C. That the device can or will repel
fleas.

I

It is further ordered that respondents,
their successors and assigns, and the
corporate respondent’s officers, and
respondents’ representatives, agents and
employees, directly or through any
corporation, subsidiary, division or
other device, in connection with the
advertising, promotion, offering for sale,
sale or distribution of any ultrasonic
pest control device, in or affecting
commerce, as ‘‘commerce” is defined in
the Federal Trade Commission Act, do
forthwith cease and desist from
misrepresenting, in any manner,
directly or by implication, the existence,
contents, validity, results, conclusions,
interpretations or purpose of any test,
study or other scientific data.

m

It is further ordered that respondents,
their successors and assigns, and the
corporate respondent’s officers, and
respondents’ representatives, agents and
employees, directly or through any
corporation, subsidiary, division or
other device, in connection with the
advertising, promotion, offering for sale,
sale or distribution of any ultrasonic
pest control device, in or affecting
commerce, as “‘commerce” is defined in
the Federal Trade Commission Act, do
forthwith cease and desist from:

A. Representing, directly or by
implication, that the “‘PestChaser,” the
Pestrepeller,” or any other ultrasonic
pest control device will increase or
assist the effectiveness of a user's efforts
to eliminate or reduce infestations of
rodents or other pests when the device
is used in conjunction with other pest
control methods, such as traps or
poisons; or

B. ing, directly or by implication,
any representation referring or relating
to the performance or efficacy of any
such device;
unless at the time of making such a
representation, respondents possess and
rely upon competent and reliable
scientific evidence that substantiates the
representation. “‘Competent and reliable
scientific evidence” shall mean, for
purposes of this Order, those tests,
analyses, research, studies or other
evidence conducted and evaluated in an
objective manner by persons qualified to
do so, using procedures generally
accepted by others in the profession or
science to yield accurate and reliable
results;

Provided, That nothing in Section III
of this Order shall prevent respondents
from truthfully representing, by use of
the words “Registered in Canada,” that
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the Canadian Department of Agriculture
has registered the PestChaser,
Pestrepeller or any other ultrasonic pest
control device, and permitted the sale of
such device in Canada.

IV

It is further ordered that respondents
shall, within thirty (30) days after the
date of service of this order, send to
each catalog company with whom
respondents have done business since
January 1, 1992, a copy of this order and
a notice that the catalog company shall
immediately cease using or relying upon
any of respondent’s advertising or
promotional materials containing
representations prohibited by this order.

Y

1t if further ordered that for three (3)
years from the date that the
representation to which they pertain is
last disseminated, respondents shall
maintain and upon request make
available to the Federal Trade
Commission for inspection and copying;

A. All materials relied upon to
substantiate any claim or representation
covered by this Order; and

B. All test reports, studies, or other
materials in their possession or control
that contradict, qualify or call into
question such representation or the
basis upon which respondent relied for
such representation, including
complaints from consumers.

VI

It is further ordered that for three (3)
years from the date of issuance of this
Order, respondents shall maintain and
upon request make available to the
Federal Trade Commission for
inspection and copying all documents
demonstrating or relating to compliance
with the terms of this Order, including
but not limited to:

A. All advertisements, promotional
materials, documents, or other materials
relating to the offer of sale or sale of any
ultrasonic pest control device; and

B. All consumer complaints and
requests for refunds.

VI

It is further ordered that, for three (3)
years from the date of issuance of this
Order, the corporate respondent, its
successors and assigns, and the
individual respondents, shall cause a
copy of this Order to be distributed to
each purchaser of respondents’
ultrasonic pest control devices for
resale, to each present and future
managerial employee of respondents,
and to each present and future
saleperson of respondents’ products,

whether they are independent sales
agents or employees of respondents.

VIII

It is further ordered that, for five (5)
years from the date of issuance of this
Order, respondents shall notify the
Commission at least thirty (30) days
prior to any proposed change in the
corporate respondent such as
dissolution, assignment, or sale
resulting in the emergence of a
successor corporation, the creation or
dissolution or subsidiaries, or any other
change in the corporation which may
affect compliance obligations arising out
of this Order.

IX

It is further ordered that, for five (5)
years from the date of issuance of this
Order, each individual respondent shall
notify the Commission, by submitting a
report, in writing, of any change in his
residence or business address,
occupation, place of business, or place
of employment.

X

It is further ordered that respondents
shall, within sixty (60) days after service
of this Order upon them, and at such
other times as the Commission may
require, file with the Commission a
report, in writing, setting forth in detail
the manner and form in which they
have complied with this Order.

Analysis of Proposed Consent Order To
Aid Public Comment

The Federal Trade Commission has
accepted an agreement, subject to final
approval, to a proposed consent order
from respondents Sonic Technology
Products, Inc., a Nevada corporation,
and W. Lowell Robertson and Brian
Phillip Jobe, individually and as officers
of the corporation.

The proposed consent order has been
placed on the public record for sixty
(60) days for reception of comments by
interested persons. Comments received
during this period will become part of
the public record. After sixty (60) days,
the Commission will again review the
agreement and the comments received
and will decide whether it should
withdraw from the agreement and take
other appropriate action or make final
the agreement’s proposed order.

This matter concerns the labeling and
advertising of the PestChaser, a plug-in
device that is designed to emit sound in
ultrasonic frequencies, i.e., frequencies
inaudible to the human ear. The
Commission’s complaint charges that
res'fondems' advertising contained false
and unsubstantiated representations
concerning the PestChaser’s alleged

ability to affect rodents and fleas.
Specifically, the complaint alleges that
respondents falsely claimed that the
PestChaser: (1) Eliminates rodent
infestations; and (2) eliminates or
reduces flea infestations, or repels fleas.

The complaint further alleges that
respondents falsely represented that
competent and reliable scientific tests
have established that the above efficacy
claims are true. The complaint also
alleges that respondents lacked
substantive for the claim that the
PestChaser, when used in conjunction
with other pest control methods, such as
traps and poisons, will increase the
effectiveness of the user’s efforts to
eliminate or reduce infestations of
rodents or other pests.

The proposed consent order contains
provisions designed to remedy the
violations charged and to prevent
respondents from engaging in similar
acts and practices in the future.

Part I of the proposed order prohibits
respondents from claiming that their
ultrasonic pest control devices can or
will: (1) Eliminate infestations of
rodents; (2) eliminate or reduce
infestations of fleas; or (3) repel fleas.

Part II of the proposed order prohibits
respondents from misrepresenting the
existence, validity, results, conclusions,
interpretations or purpose of any test,
study or other scientific data.

Part III of the proposed order requires
respondents to possess competent and
reliable scientific evidence for: (1) any
claim that any ultrasonic pest control
device will increase or assist the
effectiveness of a user’s efforts to .
eliminate or reduce infestations of
rodents or other pests when the device
is used in conjunction with other pest
control methods; or (2) any
representation referring or relating to
the performance or efficacy of any
ultrasonic pest control device. Part III
further provides that, notwithstanding
this requirement, respondents may
truthfully represent, gy use of the words
“Registered in Canada,” that the
Canadian Department of Agriculture has
registered their ultrasonic pest control
device, and permitted the sale of such
device in Canada.

The proposed order also requires
respondents to maintain materials relied
upon to substantiate claims covered by
the order, to notify the Commission of
any changes in corporate structure that
might affect compliance with the order,
and to notify the Commission of certain
changes in the business or employment
of the named individual respondents.

The proposed order also requires
respondents to distribute copies of the
order to any catalog company with
whom respondents have done business
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since January 1, 1992, to present and
future resellers of their ultrasonic pest
control devices, and to their managerial
employees and salespeople.
Respondents must also file one or more
reports detailing compliance with the
order.

The purpose of this analysis is to
facilitate public comment on the
proposed order. It is not intended to
constitute an official interpretation of
the agreement and proposed order or to
modify in any way their terms.

Donald S. Clark,

Secretary.

[FR Doc. 94-4966 Filed 3-3-94; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 93D-0441]

Medical Devices; Reclassification of
the Daily Wear Soft and Daily Wear
Nonhydrophilic Piastic Contact
Lenses; Premarket Notification (510(k))
Guidance Document for Daily Wear
Contact Lenses; Availability

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is issuing an
order reclassifying daily wear soft and
daily wear nonhydro?hilic plastic
contact lenses from class Il (premarket
approval) into class II (special controls).
This reclassification is required by the
Safe Medical Devices Act of 1990 (the
SMDA). This reclassification only
applies to daily wear soft and daily wear
nonhydrophilic contact lenses. Lenses
intended for extended wear will remain
in class III, as will contact lens
accessories. The SMDA also requires
FDA to put into place any regulatory
safeguards that are necessary to provide
reasonable assurance of the safety and
effectiveness of the reclassified lenses.
Thus, FDA is announcing the
availability of a guidance document
entitled ‘“Premarket Notification (510(k))
Guidance Document for Daily Wear
Contact Lenses." The guidance sets’
forth the evidence that should be
submitted to FDA to demonstrate the
substantial equivalence of new daily
wear soft and daily wear
nonhydrophilic plastic contact lenses to
lenses already marketed. Elsewhere in
this issue of the Federal Register, FDA
is publishing a final rule to codify the
reclassification of the daily wear contact

lens from class III (fremarket approval)
into class II (special controls).

DATES: The reclassification is effective
March 4, 1994. Written comments on
the guidance document may be
submitted at any time.

ADDRESSES: Submit all amendments to
pending premarket approval
applications (PMA’s), including the
PMA or PMA supplement number, to
the Food and Drug Administration,
Center for Devices and Radiological
Health, PMA Document Mail Center
(HFZ—401), 1390 Piccard Dr., Rockville,
MD 20850. Submit written requests for
single copies of ‘‘Premarket Notification
(510(k)) Guidance Document for Daily
Wear Contact Lenses" to the Division of
Small Manufacturers Assistance (HFZ—
220), Food and Drug Administration,
5600 Fishers Lane, Rockville, MD
20857, 301-443-6597 or 800-638-2041.
Send two self-addressed adhesive labels
to assist that office in processing your
requests. Submit written comments on
the guidance document to the Dockets
Management Branch (HFA-350), Food
and Drug Administration, rm. 1-23,
12420 Parklawn Dr., Rockville, MD
20857. Requests and comments should
be identified with the docket number
found in brackets in the heading of this
document. The guidance document and
received comments are available for
public examination in the Dockets
Management Branch between 9 a.m. and
4 p.m., Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
David M. Whipple, Center for Devices
and Radiological Health (HFZ—460),
Food and Drug Administration, 1390
Piccard Dr., Rockville, MD 20850, 301-
594-2205.

SUPPLEMENTARY INFORMATION:

I. The Statutory Requirements

The SMDA (Pub. L. 101-629), which
amended the medical device provisions
of the Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 321-394)
contained specific provisions on
transitional devices (i.e., those devices
regulated as drugs before the Medical
Device Amendments of 1976 (Pub. L.
94-295) became law) (see section 520(1)
of the act (21 U.S.C. 360j(1))). In 1976,
Congress classified all transitional
products, including daily wear soft and
daily wear nonhydrophilic plastic
contact lenses, into class III (premarket
approval). Essentially the SMDA,
reflecting congressional concern that
many transitional devices were being
over regulated in class III, directed FDA
to collect certain safety and
effectiveness information from the
manufacturers of transitional devices
and review the classifications of those

transitional devices that still remained
in class III to determine if the devices
could be down classified to class II
(special controls) or class I (general
controls).

Under section 520(1)(5)(B) of the act,
FDA was to publish regulations by
December 1, 1992, either leaving the
transitional class III devices in class III
or revising their classifications down to
class I or class II. However, as permitted
by section 520(1)(5)(c) of the act, the
agency, in the Federal Register of
November 30, 1992 (57 FR 56586),
published a notice extending the period
for issuing such regulations until
December 1, 1993.

With respect to the reclassification of
daily wear soft and daily wear
nonhydrophilic plastic contact lenses,
however, the SMDA makes further
provision. Section 4(b)(3)(A) of the
SMDA provides that notwithstanding
the provisions for reclassification of
other transitional devices, FDA shall not
retain-daily wear soft or daily wear
nonhydrophilic plastic contact lenses in
class III unless the agency determines
that the devices meet the statutory
criteria for a class Il device. Moreover,
if FDA has not determined that these
contact lenses must remain in class III
and published its finding by November
28, 1993, in the Federal Register, then
under section 4(b)(3)(D) of the SMDA,
FDA *'shall issue an order placing the
lenses in class IL."

Both the language and legislative
history of the SMDA make it clear that
the reclassification of daily wear soft
and daily wear nonhydrophilic contact
lenses shall occur as a matter of law
unless FDA published a finding that the
devices should remain in class IIl. FDA
has not made such a finding: FDA
believes that the safety and effectiveness
of daily wear soft and daily wear
nonhydrophilic plastic contact lenses
can be ensured through specified
“special controls” as authorized by the
SMDA. Therefore, the agency has not
made and published any finding that
daily wear soft and daily wear
nonhydrophilic contact lenses must
remain in class IIL.

II. Order

Therefore, as required by section
4(b)(3)(D) of the SMDA, FDA is issuing
this order to all manufacturers of daily
wear soft and daily wear
nonhydrophilic contact lenses
reclassifying their devices from class III
(premarket approval) into class II
(special controls). The devices being
reclassified are contact lenses intended
for daily wear that meet the following
descriptions:
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Rigid Gas Permeable Contact Lens. A
rigid gas permeable contact lens is a
device intended to be worn directly
against the cornea of the eye to correct
vision conditions. The device is made of
various materials, such as cellulose
acetate butyrate, polyacrylate-silicone,
or silicone elastomers, whose main
polymer molecules generally do not
absorb or attract water.

Soft (Hydrophilic) Contact Lens. A
soft (hydrophilic) contact lens is a
device intended to be worn directly
against the cornea and adjacent limbal
and scleral areas of the eye to correct
vision conditions orto act as a
therapeutic bandage. The device is
made of various polymer materials, the
main polymer molecules of which
absorb or attract a certain volume
(percentage) of water.

I11. Guidance

In addition to issuing this order as
required by the SMDA, FDA is issuing
a guidance document for premarket
notifications for the reclassified contact
lenses entitled, *'Premarket Notification
(510(k)) Guidance Document for Daily
Wear Contact Lenses.” This guidance
sets forth the special controls that FDA
has determined are needed to ensure the
safety and effectiveness of daily wear
plastic contact lenses. It also provides
comprehensive directions to enable a
manufacturer of a daily wear soft or
daily wear nonhydrophilic plastic
contact lens to submit a 510(k)
premarket notification demonstrating
substantial equivalence of the device to
a legally marketed daily wear plastic
contact lens (predicate device).
Information vn the battery of preclinical
testing necessary to demonstrate
substantial equivalence is included in
the guidance. If the results of preclinical
testing demonstrate the device to have
new characteristics, clinical
performance data may be needed to
establish substantial equivalence. If
clinical performance data are needed,
the guidance document provides
suggested methodologies (e.g., size and
scope of the study) to be included in an
investigational protocol.

The preclinical portion of the
guidance document consists of
manufacturing and chemistry,
toxicology and microbiology sections
outlining the type of testing that should
be completed. Each section includes a
summary of the basic requirements and
suggested methods for meeting these
requirements. Other elements of the
guidance document include: (1) General
information on the regulations and
requirements for labeling contact lenses;
(2) requirements that must be met prior
to modifying a marketed contact lens;

(3) suggested methodologies for meeting
color additive requirements; (4)
procedures for adding lens finishing
laboratories for manufacturing and
marketing of class II rigid gas permeable
contact lenses; and (5) the procedure for
implementing changes in packaging
materials.

In the event that clinical trials are
necessary, FDA emphasizes that
manufacturers must conduct the trials
in accordance with the Investigational
Device Exemption regulations in 21 CFR
part 812, At this time, FDA considers
clinical studies of daily wear soft or
daily wear nonhydrophilic plastic
contact lenses to be nonsignificant risk
investigations. FDA considers clinical
studies of extended wear contact lenses
to be significant risk investigations.
Thus, for daily wear soft or daily wear
nonhydrophilic plastic contact ?;nses.
an institutional review board (IRB)
approval is always necessary before
initiating a clinical study, and an
investigational plan and informed
consent document must be presented to
an IRB for review and approval. For
extended wear contact lenses, the
manufacturer must obtain both IRB and
FDA approvals in accordance with 21
CFR part 812 before clinical testing can
be initiated.

This guidance document will be
discussed at the next meeting of the
Ophthalmic Devices Panel of the
Medical Devices Advisory Committee.
The date, time, and place of this
meeting will be announced in a future
issue of the Federal Register.

IV. Transition Phase for Pending PMA’s
for Daily Wear Contact Lenses

Below, FDA discusses how it will
deal with the pending original and
supplemental PMA'’s involving daily
wear soft or daily wear nonhydrophilic
plastic contact lenses currently filed
with the agency. As of today’s date, all
E:nding PMA applications will need to

examined to identify: (1) Those that
are no longer subject to PMA review and
can be converted to 510(k)’s or
withdrawn and resubmitted to FDA by
the applicant to be evaluated through
the 510(k) process; and (2) those which
can be withdrawn by the applicant and
are required to be resubmitted and
evaluated as a 510(k) prior to
implementing the request. FDA will
make all final decisions on converted
PMA's based on 510(k) regulatory
requirements as elaborated in the
“Premarket Notification (510(k))
Guidance Document for Daily Wear
Contact Lenses."

To ensure expeditious conversions,
sponsors should review their pending
PMA'’s and advise the agency as to what

administrative action the sponsor
believes needs to be taken regarding
their pending applications affected by
the automatic reclassification. FDA is
suspending the review of each pending
original and supplemental PMA affected
in whole or in part by this
reclassification order until the
respective sponsor amends its
application setting forth the status of the
devices and the administrative actions
requested to be taken regarding its
apPication.

hese administrative actions can
include the following:

(1) For a pending PMA that involves
only contact lenses covered by this
reclassification, the sponsor may ask
that its PMA application be converted,
in total, to a 510(k) application.

The amendment to the PMA should
include all of the necessary content
requirements for a 510(k), thus making
the application as complete as possible
when it is converted to a 510(k). For
example, if an applicant has a pending
PMA supplement for a modification to
a previously approved daily wear
contact lens, and if this modification
has been identified in the *‘Premarket
Notification (510(k)) Guidance
Document for Daily Wear Contact
Lenses’ as a change requiring
submission of a 510(k), the applicant
can amend this PMA with a request to
convert it into a 510(k). PMA's
converted to 510(k)’s under this order
will retain their position in the review
queue (if they are complete), and the
review process will continue without
further delay.

(2) For a pending PMA that involves
both lenses that are covered by this
reclassification and those that are not,
the applicant should withdraw the
portion of the application that addresses
the reclassified lenses and resubmit it as
a 510(k) application.

For example, if a pending PMA
contains a request for a new or modified
lens material for both a daily and
extended wear contact lens, the
applicant should withdraw the request
for the daily wear lens and ask the
agency to proceed with the review of
that portion of the PMA involving the
extended wear contact lens only.
Pending PMA's that must, in part, be
resubmitted as a 510(k) application will
retain their position in the review queue
if the applicant responds with the
appropriate amendment and clearly
states in the amendment that the daily
wear contact lens portion of the PMA
will be resubmitted as a 510(k)
application.

hichever option applies, the
applicant should determine whether the
previous request involving the daily
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wear contact lens must be resubmitted
and evaluated through the 510(k)
process or be implemented without the
need for submission of a 510(k). To
make this determination, the applicant
should consult the 510(k) procedures
(21 CFR part 807) and the "Premarket
Notification (510(k)) Guidance
Document for Daily Wear Contact
Lenses.” If the applicant determines that
a 510(k) application is required, the
sponsor should resubmit the application
following the content and format
requirements for 510(k) applications.
The agency notes that preclinical and
clinical data formerly required in the
PMA may still be necessary to support

a substantial equivalence determination.
Preclinical and clinical data which is
also contained in a pending PMA may
be incorporated by reference in a 510(k)
application. The applicant should
include in the amendment the claim of
substantial equivalence to their
previously approved daily wear contact
lens and a summary of the safety and
effectiveness information or a statement
that the applicant will make the safety
and effectiveness information available
to interested persons upon request.

In addition, sponsors shoul
determine if there is information in the
pending PMA that would not be needed
when resubmitted as a 510(k)
application. In making this
determination, FDA cautions sponsors
to review the regulations pertaining to
releasability of information in PMA's
and 510(k) applications before simply
converting PMA's to 510(k) applications
since the disclosure regulations may
treat information in the applications
differently. For this reason, a
manufacturer may choose not to have
the pending PMA converted to a 510(k)
application, but instead choose to
withdraw the pending application,
purge it of unnecessary information that
the sponsor might not want released,
and resubmit the relevant data in a new
510(k) application.

If an applicant fails to submit an
amendment as outlined above within
180 days, FDA will consider the
pending PMA or PMA supplement to be
voluntarily withdrawn. In such cases,
the agency will notify the applicant by
letter of the withdrawal. All

amendments to pending PMA's shall
include the PMA or PMA supplement
number and shall be addressed to the
PMA Document Mail Center (address
above).

Additional questions regarding the
administrative procedures resulting
from this reclassification order should
be directed to the PMA Staff (Kathy
Lundsten, 301-594-2186), or to the
Division of Ophthalmic Devices,
Contact Lens Branch (David M.
Whipple, 301-594-2205, or James F.
Saviola, 301-594-1744).

Dated: February 24, 1994.

Michael R. Taylor,

Deputy Commissioner for Policy.

[FR Doc. 94-4697 Filed 3-3-94; 8:45 am])
BILLING CODE 4160-01-F

Public Health Service

Agency Forms Submitted to the Office
of Management and Budget for
Clearance

Each Friday the Public Health Service
(PHS) publishes a list of information
collection requests it has submitted to
the Office of Management and Budget
(OMB) for clearance in compliance with
the Paperwork Reduction Act (44 U.S.C.
chapter 35). The following requests have
been submitted to OMB since the list
was last published on Friday, February
4, 1994.

(Call PHS Reports Clearance Officer on 202—
690-7100 for copies of requests).

1. Black Lung Clinic Program (42 CFR
55a) and Program Guidelines—0915~—
0081 (Extension)—The Health
Resources and Services Administration
uses the application information to
determine applicants’ eligibility for
awards. The grantees are required to
maintain patient treatment plans and a
register of patients to ensure quality
medical care. Respondents: State or
local governments; Non-profit
institutions: Number of Respondents:
14; Number of Responses per
Respondent: 1; Average Burden per
Recordkeeper: 3,000 hours; Estimated
Annual Burden: 42,000 hours.

2. Special Volunteer and Guest
Research Assignment—0925-0177
(Extension)}—Form NIH-590 records

names, address, employer, education,
and other information on prospective
Special Volunteers and Guest
Researchers, and is used by the
responsible National Institutes of Health
approving official to determine the
individual's qualifications and
eligibility for such assignments. The
form is the only official record of
approved assignments. Respondents:
Individuals or households; Number of
Respondents: 1,000; Number of
Responses per Respondent: 1; Average
Burden per Response: .08 hour;
Estimated Annual Burden: 80 hours.

3. Ethics and Human Genetics: A
Survey of Approaches in the United
States of America—New—This survey
will be valuable in establishing research
priorities in prevention and treatment of
mental retardation, in developing
training programs for professionals, and
in developing guidelines and policy
options for the orderly introduction of
information generated by human
genome research into biomedical
practices. Participants include
geneticists, physicians, and the public.
Respondents: Individuals or
households; Businesses or other for-
profit; Small businesses or
organizations; Number of Respondents:
2,901; Number of Responses per
Respondent: 1; Average Burden per
Response: 0.712; Estimated Annual
Burden: 2,065 hours.

4. Evaluation of the HHS Access to
Community Care and Effective Services
and Supports (ACCESS) Program—
0930-0164 (Revision}—The Center for
Mental Health Services, Substance
Abuse and Mental Health Services
Administration, is requesting clearance
for an evaluation study that will assess
services integration (SI) approaches for
homeless persons with severe mental
illnesses. SI sites will be contrasted with
comparison sites to assess the impact of
SI. Case studies will describe
approaches to SI processes by which SI
takes place and factors that influence SI.
Respondents: Individuals or
households; State or local governments;
businesses or other for-profit; Federal
agencies or employees; non-profit
institutions; small businesses or
organizations.

Title

No. of respond-
ents

No. of responses | Average burden

per respondent

per response

Clients

Service Providers

7,200
1,935

i
14

.93 hours.
.15 hours.

Estimated Total Annual Burden—8,799 hours.
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5. Requests for Public Health
Assessments—42 CFR part 90—0923—
0002—{Extension)—This information
collection provides a mechanism for the
public to request that a public health
assessment(s) be conducted by the
Agency for Toxic Substances and
Disease Registry at a site/location where
there may be concerns that exposure to
hazardous substances may be an issue.
Respondents: Individuals or
households, State or local governments,
businesses or other for-profit, non-profit
institutions, small businesses or
organizations; Number of Respondents:
60; Number of Responses per
Respondent: 1; Average Burden per
Response: .5 hours; Estimated Annual
Burden: 30 hours.

6. Tissue Bank Survey—New—This
survey is designed to assess public

health benefits, evaluate agency
resource needs, and consider industry
and consumer impact of federal
regulation. Information is re«txeired
about current practices, number,
resources, and size of operations of
tissue banks processing bone for
therapeutic use. Respondents: Non-
profit institutions; Number of
Respondents: 199; Number of Responses
per Respondent: 1; Average Burden per
Response: 2.8 hours; Estimated Annual
Burden: 510 hours.

7. Congenital Syphilis Case
Investigation and Reporting Form—
0920-0128 (Extension-No Change) This
data collection will provide a
surveillance system for congenital
syphilis (CS). The data will be used to
monitor levels of disease, develop
intervention strategies and evaluate

ongoing efforts. Respondents: State or
local governments; Number of
Respondents: 65; Number of Responses
per Respondent: 54; Average Burden per
Response: .25 hours; Estimated Annual
Burden: 875 hours.

8. Health Education Assistance Loan
(HEAL) Program Forms—0915-0034
(Revision)—The forms are needed for
lenders to make application to the
health insurance program, to report
accurately and timely on loan actions,
including transfer of loans to a
secondary agent, and to establish the
repayment status of borrowers. This
request is for revision of the Borrowers
Status Form. Respondents: Individuals
or household; businesses or other for-
profit; non-profit institutions.

Title

No. of respond-
ents

No. of responses
per respondent

Average burden
per response

Lender Application HRSA Form 504

Leinder's Manifest HRSA Form 505

Loan Transfer Statement HRSA Form 507

Borrower Status HRSA Form 508 (Borrower)

Borrower Status HRSA Form 508 (Employer)

66
31
66

6,560

1

123
1
16

8 minutes.
5 minutes.
10 minutes.
10 minutes.
5 minutes.

Estimated Total Annual Burden—4,368 hours.

Written comments and
recommendations concerning the
proposed information collections
should be sent within 30 days of this
notice directly to the OMB Desk Officer
designated below at the following
address:

Shannah Koss, Human Resources and
Housing Branch, New Executive Office
Building, room 3002, Washington, DC 20503.

Dated: February 28, 1994.

James Scanlon,

Director, Division of Data Policy, Office of
Health Planning and Evaluation.

[FR Doc. 94-4978 Filed 3-3-94; 8:45 am]
BILLING CODE 4160-17-M

Substance Abuse and Mental Health
Services Administration

Current List of Laboratories Which
Meet Minimum Standards To Engage in
Urine Drug Testing for Federal
Agencies and Laboratories That Have
Withdrawn From the Program

AGENCY: Substance Abuse and Mental
Health Services Administration, HHS
(Formerly: National Institute on Drug
Abuse, ADAMHA, HHS).

ACTION: Notice.

SUMMARY: The Department of Health and
Human Services notifies Federal
agencies of the laboratories currently
certified to meet standards of Subpart C

of Mandatory Guidelines for Federal
Workplace Drug Testing Programs (53
FR 11979, 11986). A similar notice
listing all currently certified laboratories
will be published during the first week
of each month, and updated to include
laboratories which subsequently apply
for and complete the certification,
process. If any listed laboratory’s
certification is totally suspended or
revoked, the laboratory will be omitted
from updated lists until such time as it
is restored to full certification under the
Guidelines.

If any laboratory has withdrawn from
the National Laboratory Certification
Program during the past month, it will
be identified as such at the end of the
current list of certified laboratories, and
will be omitted from the monthly listing
thereafter.

FOR FURTHER INFORMATION CONTACT: Mrs.
Giselle Hersh, Division of Workplace
Programs, room 13-A-54, 5600 Fishers
Lane, Rockville, Maryland 20857; Tel.:
(301) 443-6014.

SUPPLEMENTARY INFORMATION:
Mandatory Guidelines for Federal
Workplace Drug Testing were developed
in accordance with Executive Order
12564 and section 503 of Public Law
100-71. Subpart C of the Guidelines,
“Certification of Laboratories Engaged
in Urine Drug Testing for Federal
Agencies,” sets strict standards which
laboratories must meet in order to

conduct urine drug testing for Federal
agencies. To become certified an
applicant laboratory must undergo three
rounds of performance testing plus an
on-site inspection. To maintain that
certification a laboratory must
participate in an every-other-month
performance testing program plus
periodic, on-site inspections.

Laboratories which claim to be in the
applicant stage of certification are not to
be considered as meeting the minimum
requirements expressed in the HHS
Guidelines. A lagoratory must have its
letter of certification from SAMHSA,
HHS (formerly: HHS/NIDA) which
attests that it has met minimum
standards.

In accordance with subpart C of the
Guidelines, the following laboratories
meet the minimum standards set forth
in the Guidelines:

Aegis Analytical Laboratories, Inc., 624
Grassmere Park Road, Suite 21,
Nashville, TN 37211, 613-331-5300

Alabama Reference Laboratories, Inc.,
543 South Hull Street, Montgomery,
AL 36103, 800-541—4931/205-263—~
5745

Allied Clinical Laboratories, 201 Plaza
Boulevard, Hurst, TX 76053, 817—
282-2257

American Medical Laboratories, Inc.,
14225 Newbrook Drive, Chantilly, VA
22021, 703-802-6900
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Associated Pathologists Laberatories,
Inc., 4230 South Burnham Avenue,
Suite 250, Las Vegas, NV 89119-5412,
702-733-7866

Associated Regional and University
Pathologists, Inc. (ARUP), 500 Chipeta
Way, Salt Lake City, UT 84108, 801—
583-2787

Baptist Medical Center—Toxicology
Laboratory, 9601 1-630, Exit 7, Little
Rock, AR 72205-7299, 501-227-2783
(formerly: Forensic Toxicology
Laboratory Baptist Medical Center)

Bayshore Clinical Laboratory, 4555 W.
Schroeder Drive, Brown Deer, WI
53223, 414-355-4444/800-877-7016

Bioran Medical Laboratory, 415
Massachusetts Avenue, Cambridge,
MA 02139, 617-547-8%00

Cedars Medical Center, Department of
Pathology. 1400 Northwest 12th
Avenue, Miami, FL 33136, 305325~
5810

Centinela Hospital Airport Toxicology
Laboratory, 9601 S. Sepulveda Blvd.,
Los Angeles, CA 90045, 310215~

6020

Clinical Reference Lab, 11850 West 85th
Street, Lenexa, KS 66214, 800—445—
6917

CompuChem Laboratories, Inc., A
Subsidiary of Roche Biomedical
Laboratory, 3308 Chapel Hill/Nelson
Hwy., Research Triangle Park, NC
27709, 919-549-8263/800-833-3964

CompuChem Laboratories, Special
Division, 3308 Chapel Hill/Nelson
Hwy., Research Triangle Park, NC
27709, 919-549-8263

Cox Medical Centers, De t of
Toxicology, 1423 North Jefferson
Avenue, Springfield, MO 65802, 800—
876-3652/417-836-3093

CPF MetPath Labaratories, 21007
Southgate Park Boulevard, Cleveland,
OH 44137-3054, (Outside OH) 800~
338-0166/(Inside OH] 800-362-8913
(formerly Southgate Medical
Laboratory; Southgate Medical
Services, Inc.}

Damon/MetPath, 8300 Esters Blvd.,
Suite 900, Irving, TX 75063, 214-929—
0535 (formerly: Damon Clinical
Laboratories)

Dept. of the Navy, Navy Drug Screening
Laberatory, Great Lakes, IL, Building
38-H, Great Lakes, IL 60088-5223,
708-688-2045/708-688—4171

Dept. of the Navy, Navy Drug Screening
Laboratory, Norfolk, VA, 1321 Gilbert
Street, Norfolk, VA 23511-2597, 804
444-8089 ext. 317

Doctors Laboratory, Inc., P.O. Box 2658,
2906 Julia Drive, Valdosta, GA 31604,
912-244-4468

Drug Labs eof Texas, 15201 I-10 East,
Suite 125, Channelview, TX 77530,
713-457-3784

DrugSean, Inc., P.O. Box 2969, 1119
Mearns Road, Warminster, PA 18974,
215-674-9310

Eagle Forensic Laboratory, Inc., 950 N.
Federal Highway, Suite 308, Pompano
Beach, FL 33062, 305-946-4324

ElSohly Laboratories, Inc., 5 Industrial
Park Drive, Oxford, MS 38655, 601
236-2609 (moved 6/16/93)

Employee Health Assurance Group, 405
Alderson Street, Schofield, WI 544786,
800—627-8200 (formerly: Alpha
Medical Laboratory, Inc.)

General Medical Laboratories, 36 South
Brooks Street, Madison, W1 53715,
608~-267-6267

Harrisonr Laboratories, Inc., 9930 W,
Highway 80, Midland, TX 79706,
800-725-3784/915-563-3300
(formerly: Harrison & Associates
Forensic Laboratories)

HealthCare/MetPath, 24451 Telegraph
Road, Southfield, MI 48034, Inside
MI: 800-328-4142 / Outside MI: 800-
225-9414 (formerly: HealthCare/
Preferred Laboratories)

Hermann Hospital Toxicology
Laboratory, Hermann Professional
Building, 6410 Fannin, Suite 354,
Housten, TX 77030, 713-793-6080

Jewish: Hospital of Cincinnati, Inc., 3200
Burnet Avenue, Cincinnati, OH
45229, 513-569-2051 ;

Laberatory of Pathology of Seattle, Inc.,
1229 Madison St., Suite 500,
Nordstrom Medical Tower, Seattle,
WA 98104, 206-386-2672

Laboratory Specialists, Inc., 113 Jarrell
Drive, Belle Chasse, LA 70037, 504~
392-7961

Marshfield Laboratories, 1000 North
Oak Avenue, Marshfield, WI 54449,
715-389-3734/800-222-5835

Mayo Medical Laboratories, 200 S.W.
First Street, Rochester, MN 55905,
507-284-3631

Med-Che 4900 Perry Highway,
Pittsburgh, PA 15229, 412-931-7200
(formerly: Med-Chek Laberatories,
Inc.)

MedExpress/National Laboratory
Center, 4022 Willow Lake Boulevard,
Memphis, TN 38175, 901-795-1515

Medical College Hospitals Toxicology
Laboratory, Department of Pathology,
3000 Arlington Avenue, Toledo, OH
436990008, 419-381-5213

Medical Science Laboratories, 11020 W,
Plank Court, Wauwatosa, WI 53226,
414-476-3400

MedTox Laboratories, Inc., 402 W,
County Road D, St. Paul, MN 55112,
800-832-3244/612—-636-7466

Methodist ital of Indiana, Inc.,
Department of Pathology and
Laboratory Medicine, 1701 N. Senate
Boulevard, Indianapolis, IN 46202,
317-929-3587

Methodist Medical Center Toxicology
Laboratory, 221 N.E. Glen Oak

Avenue, Peoria, IL 61636, 800752~
1835/309-671-5199

MetPath, Inc., 1355 Mittel Boulevard,
Woed Dale, IL 60191, 708-595-3888

MetPath, Inc., One Malcolm Avenue,
Teterboro, NJ 07608, 201-393-5000

Metropolitan Reference Laboratories,
Inc., 2320 Schuetz Road, St. Louis,
MO 63146, 800-288-7293

National Center for Forensic Science,
1901 Sulphur Spring Road, Baltimore,
MD 21227, 410-536-1485 (formerty:
Maryland Medical Laberatory, Inc.)

National Drug Assessment Corporation,
5419 South Western, Oklahoma City,
OK 73109, 8007493784 (formerly:
Med Arts Lab)

National Health Laberatories
Incorporated, 5601 Oberlin Drive,
Suite 100, San Diego, CA 92121, 619-
455-1221

National Health Laborateries
Incorperated, 2540 Empire Drive,
Winston-Salem, NC 27103-6710,
Outside NC: 919-760-4620/800-334-
8627 / Inside NC: 800-642-0894

National Health Laboratories
Incorperated, 75 Rod Smith Place,,
Cranferd, NJ 07016-2843, 908~-272—-
2511

National Health Laboratories
Incorporated, d.b.a. National
Reference Laboratory, Substance
Abuse Division, 1400 Denelson Pike,
Suite A-15, Nashville, TN 37217,
615-360-3992/800-800-4522

National Health Laborateries
Incorporated, 13900 Park Center
Road, Herndon, VA 22071, 703-742—-
3100

National Psychopharmacology
Laboratory, Ine., 9320 Park W.
Boulevard, Knoxville, TN 37923, 800—
251-9492

National Toxicology Laboratories, Inc.,
1100 California Avenue, Bakersfield,
CA 93304, 805-322-4250

Nichols Institute Substanee Abuse
Testing (NISAT), 7470-A Mission
Valley Road, San Diego, CA 92108~
4406, 800-446-4728/619-686-3200,
(formerly: Nichols Institute]

Northwest Toxicology, Inc., 1141 E.
3900 South, Salt Lake City, UT 84124,
800-322-3361

Occupational Toxicology Laboratories,

“Inc., 2002 20th Street, Suite 2044,
Kenner, LA 70062, 504-465-0751

Oregon Medical Laboratories, P.O. Box
972, 722 East 11th Avenue, Eugene,
OR 97440-0972, 503-687-2134

Pathology Associates Medical
Laboratories, East 11604 Indiana,
Spokane, WA 99206, 509-926-2400

PDLA, Inc. (Princeton), 100 Corporate
Court, So. Plainfeld, NJ 07080, 908—
769-8500/800-237-7352

PharmChem Laboratories, Inc., 1505-A
O'Brien Drive, Menlo Park, CA 94025,
415-328-6200/800-446-5177

y
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PharmChem Laboratories, Inc., Texas
Division, 7606 Pebble Drive, Fort
Worth, TX 76118, 817-595-0294,
(formerly: Harris Medical Laboratory)

Physicians Reference Laboratory, 7800
West 110th Street, Overland Park, KS
66210, 913-338-4070/800-821-3627,
(formerly: Physicians Reference
Laboratory Toxicology Laboratory)

Poisonlab, Inc., 7272 Clairemont Mesa
Road, San Diego, CA 92111, 619-279—
2600/800-882-7272

Precision Analytical Laboratories, Inc.,
13300 Blanco Road, Suite #150, San
Antonio, TX 78216, 210-493-3211

Puckett Laboratory, 4200 Mamie Street,
Hattiesburgh, MS 39402, 601-264—-
3856/800-844-8378

Regional Toxicology Services, 15305
N.E. 40th Street, Redmond, WA
98052, 206-882-3400

Roche Biomedical Laboratories, Inc.,
1120 Stateline Road, Southaven, MS
38671, 601-342-1286

Roche Biomedical Laboratories, Inc., 69
First Avenue, Raritan, NJ 08869, 800
437-4986

Saint Joseph Hospital Toxicology
Laboratory, 601 N. 30th Street,
Omaha, NE 68131-2197, 402-449-
4940

Scott & White Drug Testing Laboratory,
600 S, 25th Street, Temple, TX 76504,
800-749-3788

S.E.D. Medical Laboratories, 500 Walter
NE, Suite 500, Albuquerque, NM
87102; 505-848-8800

Sierra Nevada Laboratories, Inc., 888
Willow Street, Reno, NV 89502, 800—
648-5472

SmithKline Beecham Clinical
Laboratories, 7600 Tyrone Avenue,
Van Nuys, CA 91045, 818-376-2520

SmithKline Beecham Clinical
Laboratories, 801 East Dixie Avenue,
Leesburg, FL 32748, 904-787-9006,
(formerly: Doctors & Physicians
Laboratory)

SmithKline Beecham Clinical
Laboratories, 3175 Presidential Drive,
Atlanta, GA 30340, 404-934-9205,
(formerly: SmithKline Bio-Science
Laboratories)

SmithKline Beecham Clinical
Laboratories, 506 E. State Parkway,
Schaumburg, IL 60173, 708-885—
2010, (formerly: International
Toxicology Laboratories)

SmithKline Beecham Clinical
Laboratories, 11636 Administration
Drive, St. Louis, MO 63146, 314-567—
3905

SmithKline Beecham Clinical
Laboratories, 400 Egypt Road,
Norristown, PA 19403, 800-523-5447
(formerly: SmithKline Bio-Science
Laboratories)

SmithKline Beecham Clinical
Laboratories, 8000 Sovereign Row,

Dallas, TX 75247, 214-638-1301,
(formerly: SmithKline Bio-Science
Laboratories)

South Bend Medical Foundation, Inc.,
530 N. Lafayette Boulevard, South
Bend, IN 46601, 219-234-4176

Southwest Laboratories, 2727 W.
Baseline Road, Suite 6, Tempe, AZ
85283, 602—438-8507

St. Anthony Hospital (Toxicology
Laboratory), P.O. Box 205, 1000 N.
Lee Street, Oklahoma City, OK 73102,
405-272-7052

St. Louis University Forensic
Toxicology Laboratory, 1205 Carr
Lane, St. Louis, MO 63104, 314-577—
8628

Toxicology & Drug Monitoring
Laboratory, University of Missouri
Hospital & Clinics, 301 Business Loop
70 West, Suite 208, Columbia, MO
65203, 314-882-1273

Toxicology Testing Service, Inc., 5426
N.W. 79th Avenue, Miami, FL 33166,
305-593-2260

TOXWORX Laboratories, Inc., 6160
Variel Avenue, Woodland Hills, CA
91367, 818-226—4373 (formerly:
Laboratory Specialists, Inc.; Abused
Drug Laboratories; MedTox Bio-
Analytical, a Division of MedTox
Laboratories, Inc.; moved 12/21/92)

UNILAB, 18408 Oxnard Street, Tarzana,
CA 91356, 800—492-0800/818-343~
8191 (formerly: MetWest-BPL
Toxicology Laboratory)

The following laboratory had its
certification reinstated on February 2,
1994:

Eagle Forensic Laboratory, Inc., 950 N.
Federal Highway, Suite 308, Pompano
Beach, FL 33062, 305-946—4324

The following laboratory voluntarily
withdrew from the Program on
December 31, 1993:

MEDTOX Bio-Analytical, 8600 West
Catalpa Avenue, Chicago, IL 60656,
800-872-5221/312-714-9191
(formerly: MedTox Bio-Analytical, a
Division of MedTox Laboratories, Inc.;
Bio-Analytical Technologies)

The following laboratory voluntarily
withdrew from the Program on February
14, 1994:

Roche Biomedical Laboratories, 1957
Lakeside Parkway, Suite 542, Tucker,
GA 30084, 404-939-4811

The following laboratory voluntarily
withdrew from the Program on March 1,
1994:

Damon/MetPath, 140 East Ryan Road,
Oak Creek, WI 53154, 800-638-1100
(formerly: Damon Clinical

Laboratories; Chem-Bio Corporation;
CBC Clinilab)
Richard Kopanda,
Acting Executive Officer, Substance Abuse
and Mental Health Services Administration.
[FR Doc. 94—4903 Filed 3-3-94; 8:45 am|
BILLING CODE 4160-20-U

DEPARTMENT OF HEALTH AND

~ HUMAN SERVICES

Social Security Administration

Agency Forms Submitted to the Office
of Management and Budget for
Clearance

Normally on Fridays, the Social
Security Administration publishes a list
of information collection packages that
have been submitted to the Office of
Management and Budget (OMB) for
clearance in compliance with Public
Law 96-511, The Paperwork Reduction
Act. The following clearance packages
have been submitted to. OMB since the
last list was published in the Federal
Register on Friday, February 4, 1994.

(Call Reports Clearance Officer on
(410) 965—4142 for copies of package.)

1. Application for Special Age 72-or-
Over Monthly Benefits— 0960-0096.
The information on form SSA-19 is
used by the Social Security
Administration to determine if an
applicant is entitled to special age 72
payments. The respondents are
applicants for these payments.
Number of Respondents: 250
Frequency of Response: 1
Average Burden Per Response: 20

minutes
Estimated Annual Burden: 83 hours

2. Final Regulation Concerning
Payments for Vocational Rehabilitation
Services (OR-333F) and State
Vocational Rehabilitation Agency Claim
(SSA-199)—0960-0310. The
information collected by means of this
regulation and form will be used by the
Social Security Administration to
determine if State vocational
rehabilitation agencies are providing
appropriate services, including referrals
when necessary, and whether their
claims for those services should be paid.
Number of Respondents: 90
Frequency of Response: On occasion
Average Burden Per Response: Varies:

low=23 minutes, high=4 hours
Estimated Annual Burden: 8,588 hours

3. Claimant’s Medications—0960—
0289. The information on form HA—
4632 is used by the Social Security
Administration to compile a current list
of medications used by a claimant. The
list is provided to an Administrative
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Law Judge (AL]) whe is considering the
disability aspeets of the claim. The
affected public consists of claimants for
disability benefits who have requested a
hearing before an ALJ.

Number of Respondents: 223,742
Frequency of Response: 1

Average Burden Per Response: 15
minutes

Estimated Annual Burden: 55,936 hours

4. Representative Payee Report—
0960-0068. The information on forms
SSA-623 and 6230 is used by the Social
Security Administration to detesmine if
a person receiving Social Security
benefits on behalf of someone else is
using those benefits properly. The
affected public is comprised of
representative payees.

Number of Respondents: 4,329,360

Frequency of Response; 1

Average Burden Per Response: 15
minutes

Estimated Annual Burden: 1,082,340

5. Statement for Determining
Continuing Eligibility for Supplemental
Security Income Payments—0960-0416.
The information on form SSA-8203 is
used by the Social Security
Administration to conduct high risk
redetermination of Suppfemental
Security Income (SSI] recipients”
eligibility and payment amount. The
respondents are recipients of SSI who
are selected for a redetermination.

Number of Respondents: 580,000

Freguency of Response: 1

Average Burden Per Response: 17
minutes

Estimated Annual Burden: 164,333
hours

OMB Desk Officer: Laura Oliven

Written comments and
recommendations regarding these
information collections should be sent
directly to the appropriate OMB Desk
Officer designated above at the
following address: OMB Reports
Management Branch, New Executive
Office Building, room 3208,
Washington, DC 20503,

Dated: February 28, 1994.
Charlotte Whitenight,

Reports Clearance Officer, Social Security
Administration.

[FR Doc. 944862 Filed 3-3-04; 8:45 am)
BILLING CODE 4190-29-U

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Community Planning and

Development
[Docket No. N-84—1917; FR-3350-N~73]

Federal Property Suitable as Facilities
To Assist the Homeless

AGENCY: Office of the Assistant
Secretary for Community Planning and
Development, HUD.

ACTION: Notice.

SUMMARY: This Netice identifies
unutilized, underutilized, excess, and
surplus Federal property reviewed by
HUD for suitability for possible use to
assist the homeless. :
ADDRESSES: For further information,
contact Mark Johnston, room 7262,
Department of Housing and Urban
Development, 451 Seventh Strest SW.,
Washington, DC 20410; telephone (202)
708-4300; TDD number far the hearing-
and speech-impaired (202) 7082565
(these telephone numbers are not toil-
free), or call the toll-free Title V
information line at 1-800-927-7588.
SUPPLEMENTARY INFORMATION:

In accordance with 56 FR 23789 (May
24, 1991) and section 501 of the Stewart
B. McKinney Homeless Assistance Act
(42 U.S.C. 11411), as amended, HUD is
publishing this Notice to identify
Federal buildings and other real
property that HUD has reviewed for
suitability for use to assist the homsless.
The properties were reviewed using
information provided to HUD by
Federal Iand}!)lolding agencies regarding
unutilized and underutilized buildings
and real property controlled by such
agencies or by GSA regarding its
inventory of excess or surplus Federal
property. This Notice is also published
in order to comply with the December
12, 1988 Court Order in National
Coalition for the Homeless v. Veterans
Administration, No. 88-2503-0G
(D.D.C)

Properties reviewed are listed in this
Notice according to the following
categories: Suitable/available, suitable/
unavailable, suitable/to be excess, and
unsuitable. The properties listed in the
three suitable categories have been
reviewed by the landholding agencies,
and each agency has transmitted to
HUD: (1) Its intention to make the
property available for use te assist the
homeless, (2) its intention to declare the
property excess to the agency’s needs, or
(3) a statement of the reasons that the
property cannot be declared excess or
made available for use as facilities to
assist the homeless.

Properties listed as suitable/available
will be available exclusively for
homeless use for a period of 60 days
from the date of this Notice. Homeless
assistance providers interested in any
such property should send a written
expression of interest to HHS, addressed
to Judy Breitman, Division of Health
Facilities Planning, U.S. Public Health
Service, HHS, room 17A-10, 5600
Fishers Lane, Rockville, MD 20857;
(301) 443-2265. (This is not a toll-free
number.) HHS will mail to the
interested provider an application
packet, which will include instructions
for completing the application. In order
to maximize the epportunity to utilize a
suitable property, providers should
submit their written expressions of
interest as soon as possible. For
complete details concerning the
processing of applications, the reader is
encouraged to refer to the interim rule
governing this program, 56 FR 23789
(May 24, 1991).

For properties listed as suitable/to be
excess, that property may, if
subsequently accepted as excess by
GSA, be made available for use by the
homeless in accordance with applicable
law, subject to screening for other
Federal use. At the appropriate time,
HUD will publish the property in a
Notice showing it as either suitable/
available or suitable/unavailable.

For properties listed as suitable/
unavailable, the landholding agency has
decided that the property cannot be
declared excess or made available for
use to assist the homeless, and the
property will not be available.

Properties listed as unsuitable will
not be made available for any other
purpose for 20 days from the date of this
Notice. Homeless assistance providers
interested in a review by HUD of the
determination of unsuitability should
call the toll free information line at 1-
800-927-7588 for detailed instructions
or write a letter to Mark Johnston at the
address listed at the beginning of this
Notice. Included in the request for
review should be the property address
(including zip code), the date of

ublication in the Federal Register, the
andholding agency, and the property
number,

For more information regarding
particular properties identified in this
Notice (i.e., acreage, floor plan, existing
sanitary facilities, exact street address),
providers should contact the
appropriate landholding agencies at the
following addresses: U.S. Navy: John .
Kane, Deputy Division Director, Dept. of
Navy, Real Estate Operations, Naval
Facilities Engineering Command, 200
Stovall Street, Alexandria, VA 22332~
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2300; (703) 325-0474; (This is not a toll-
free number).

Dated: March 4, 1994.

Jacquie M. Lawing.
Deputy Assistant Secretary for Economic
Development.

Title V, Federal Surplus Property Program
Federal Register Report for 03/04/94

Suitable/Available Properties
Buildings (by State)
California

Bldg. 50, Annex Area

Naval Postgraduate School

Monterey Co: Monterey CA 93943—

Landholding Agency: Navy

Property Number: 779320022

Status: Underutilized

Comment: 252 sq. ft., 1 story wood frame,
needs rehab, secured area w/alternate
access, 5% in airport runway, most recent
use—storage.

Bldg. 25, Annex Area

Naval Postgraduate School

Monterey Co: Monterey CA 93943

Landholding Agency: Navy

Property Number: 779320023

Status: Unutilized

Comment: 1512 sq. ft., 1 story wood frame,
most recent use—child care center, secured
area w/alternate access.

Bldg. 223

Naval Pos

Butler Roa

Monterey Co: Monterey CA 93943—

Landholding Agency: Navy

Property Number: 779410014

Status: Unutilized

Comment: 8600 sq. ft., 2 story metal frame,
most recent use—student study hall.

Bldg. 224

Naval Postgraduate School

Butler Road

Monterey Co: Monterey CA 93943

Landholding Agency: Navy

Property Number: 779410015

Status: Unutilized

Comment: 6400 sq. ft., 1 story metal frame,
most recent use—printing plant/academic
lab.

Bldg. 500

Naval Postgraduate School

Bouldry Road

Monterey Co: Monterey CA 93943~

Landholding Agency: Navy

Property Number: 779410016

Status: Unutilized

Comment; 7392 sq. ft., 1 story metal frame,
most recent use—mechanical engineering
lab, needs major rehab.

Hawaii

Bldg. S87, Radio Trans. Fac.

Lualualei, Naval Station, Eastern Pacific

Wahiawa Co: Honolulu HI 967863050

Landholding Agency: Navy

Property Number: 779240011

Status: Unutilized

Comment: 7566 sq. ft., 1-story, needs rehab,
most recent use—storage, off-site use only.

Bldg. 466, Radio Trans. Fac.

Lualualei, Naval Station, Eastern Pacific

Wahiawa Co: Honolulu HI 96786-3050

duate School

Landholding Agency: Navy

Property Number: 779240012

Status: Unutilized

Comment: 100 sq. ft., 1-story, needs rehab,
most recent use—gas station, off-site use
only.

Bldg. T33 Radio Trans. Facility

Naval Computer & Telecommunications Area

Wahiawa Co: Honolulu HI 96786-3050

Landholding Agency: Navy

Property Number: 779310003

Status: Unutilized

Comment: 1536 sq. ft., 1 story, access
restrictions, needs rehab, most recent use—
storage, off-site use only.

Bldg. 64, Radio Trans, Facility

Naval Computer & Telecommunications Area

Wahiawa Co: Honolulu HI 967863050

Landholding Agency: Navy

Property Number: 779310004

Status: Unutilized -

Comment: 3612 sq. ft., 1 story, access

 restrictions, needs rehab, most recent use—

storage, off-site use only.

Bldg. 1599, Sentry House

Naval Station

Pearl Harbor Co: Honolulu HI 96860

Landholding Agency: Navy

Property Number: 779410010

Status: Excess

Comment: 160 sq. ft., 1 story concrete frame,
off-site use only.

Bldg. 1031, Marine Barracks

Naval Station

Pearl Harbor Co: Honolulu HI 96860-

Location: Enter Nimitz Cate, turn left onto
South Avenue

Landholding Agency: Navy

Property Number: 779410011

Status: Excess

Comment: 640 sq. ft., 1 story, most recent
use—storage, possible asbestos, off-site use
only.

Bldg. 1034, Marine Barracks

Naval Station

Pear] Harbor Co: Honolulu HI 96860~

Location: Enter Nimitz Gate, turn left onto
South Avenue

Landholding Agency: Navy

Property Number: 779410012

Status: Excess

Comment: 1184 sq. ft., 1 story, most recent
use—barber shop, off-site use only.

Maine

Naval Air Station

Transmitter Site

Old Bath Road

Brunswick Co: Cumberland ME 04053-

Landholding Agency: Navy

Property Number: 779010110

Status: Underutilized

Comment: 7,270 sq ft., 1 story bldg, most
recent use-storage, structural deficiencies.

Bldg. 332, Naval Air Station

Topsham Annex

Brunswick Co: Sagadahoc ME

Landholding Agency: Navy

Property Number: 779240013

Status: Excess

Comment: 1248 sq. ft., 1-story, most recent
use—office building, off-site use only.

Bldg. 333, Naval Air Station

Topsham Annex

Brunswick Co: Sagadahoc ME

Landholding Agency: Navy

Property Number: 779240014

Status: Excess

Comment: 12672 sq. ft., 2-story, most recent
use—office building, off-site use only.

Bldg. 373, Topsham Annex

Naval Air Station

Topsham Co: Sagadahoc ME

Landholding Agency: Navy

Property Number: 779320024

Status: Excess

Comment: 1300 sq. ft., 1 story, most recent
use—public works maintenance shop, on
2.55 acres.

North Carolina

Bldg. 014, Camp Lejeune

Marine Corps Base

Holly Ridge Co: Onslow NC 28445—

Landholding Agency: Navy

Property Number: 779410046

Status: Excess

Comment: 