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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service -
7 CFR Part 75

[No. LS-93-004]
RIN 0581-AA90

Increase Testing Fees for Inspection
and Certification of Quality of
Agricultural and Vegetable Seeds
Under the Agricultural Marketing Act of
1946

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule increases the
applicable fees for testing seed under
the voluntary seed inspection and
certification program. The increased
fees which are to be paid by the users

of the service are n because of
increased costs of operating the
program. The fee increase is intended to
generate sufficient revenue to offset the
costs of the program,

EFFECTIVE DATE: January 5, 1994.

FOR FURTHER INFORMATION CONTACT:
James P. Triplitt, Chief, Seed Regulatory
and Testing Branch, Livestock and Seed
Division, AMS, USDA, Building 5086,
BARC-E, Beltsville, Maryland 20705,
301-504-9430.

SUPPLEMENTARY INFORMATION: This rule
is authorized by the Agricultural
Marketing Act (AMA) of 1948, as
amended, 7 U.S.C. 1621 et seq., which
provides for voluntary seed inspection
and certification services. The AMA
authorizes the Secretary to inspect and
certify the quality of agricultural
products and collect such fees as
reasonable to cover the cost of service
rendered. This revision is to increase
the fees to be charged for the inspection
and certification of agricultural and
vegetable seeds to reflect the

Department'’s cost of operating the
program.

e Department is issuing this rule in
conformance with Executive Order
128686.

The rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. It is not intended to have a
retroactive effect. The rule would not
preempt any State or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures which must be exhausted
prior to judicial challenge to the
provision of this rule. This action was
also reviewed under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
The Administrator of AMS has
determined that this action will not
have a substantial economic impact on
a significant number of small entities.
Although some seed growers and
shippers using this service may be
classified as small entities, the effect of
the increased fees will be minimal.
Under this rule the cost for a typical test
will increase from about $44.00 to about
$53.10. It is estimated that the total
revenue generated by this increase will
be approximately $18,000 annually.

The Agricultural Marketing Act
(AMA) of 1946, as amended, provides
for the inspection and certification of
quality of agricultural and vegetable
seeds in order to bring about efficient,
orderly marketing, and to assist the
development of new or expanding
markets, The AMA provides for the
collection of fees and charges equal to
the cost of providing the service. The
service is voluntary and available to
anyona.

Under the voluntary program samples
of agricultural and vegetable seeds
submitted to AMS are tested for factors
such as purity and germination at the
request of the applicant for the service.
In addition, grain samples, submitted at
the applicant’s request, by the Federal
Grain Inspection Service are examined
for the presence of certain weed and
crop seed. A Federal Seed Analysis,
Sample Inspection Certificate is issued
giving the test results. Most of the 2,000
samples tested in 1992 represented seed
or grain scheduled for export. Many
importing countries require a Federal
Seed Analysis Certificate on United
States seed.

The present fee of $29.40 per hour has

been in effect since 1991. Since that

time, there have been increases in
salaries and fringe benefits to personnel,
as well as increases in rent and other
costs of operating the program.

In addition, some aging testing
equipment such as balances must be
replaced in order to continue to provide
accurate, timely test results. After
reviewing the current costs the
Department has determined that the
present fee is insufficient to cover the
Department’s cost of operation. Based
on the Agency's analysis of the
increased costs, AMS is increasing the
hourly rate for voluntary seed
inspection and certification services
from $29.40 to $35.40. In addition, the
cost of issuing additional duplicate
original certificates will be increased
from $7.35 to $8.85. Approximately one-
fourth hour is required to issue
additional duplicate certificates.

A proposed rule was published in the
Federal Register on June 11, 1993 (58
FR 32617). Comments on the proposed
rule were invited from interested
persons until July 12, 1993. No
comments were received.

List of Subjects in 7 CFR Part 75

Administrative practice and
procedure, Agricultural commodities,
Reporting and record keeping
requirements, Seeds, Vegetables.

For reasons set forth in the preamble,
7 CFR part 75 is amended as follows:

PART 75—REGULATIONS FOR
INSPECTION AND CERTIFICATION OF
QUALITY OF AGRICULTURAL AND
VEGETABLE SEEDS

1. The authority citation for part 75
continues to read as follows:

Authority: Secs. 203, 205, 60 Stat. 1087
and 1090, as amended (7 U.S.C. 1622 and
1624).

§75.41 [Amended]

2. Section 75.41 is amended by
removing “$29.40” and adding in its
place “$35.40.”

§75.47 [Amended]

3. Section 75.47 is amended by
removing “$7.35" and adding in its
place “$8.85."

Dated: November 29, 1993.

Kenneth C. Clayton,

Deputy Administrator for Marketing
Programs.

[FR Doc. 93-29741 Filed 12-3-93; 8:45 am]
BILLING CODE 3410-02-P
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Animal and Plant Health inspection
Searvice

7 CFR Part 301
[Docket No. 83-157-1)

Mexican Frult Fly Regulated Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments,

SUMMARY: We are amending the Mexican
fruit fly regulations by adding California
to the list of quarantined States and by
designating a portion of Los Angeles
County, CA, as a regulated area. This
action is necessary on an emergency
basis to prevent the spread of the
Mexican fruit fly to noninfested areas of
the United States. The effect of this
action is to impose restrictions on the
interstate movement of regulated
articles from the regulated area in
Celifornia.

DATES: Interim rule effective November
30, 1993. Consideration will be given
only to comments received on or before
February 4, 1994.

ADDRESSES: Please send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA; room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket No. 93—
157-1. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m, and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect comments are
encouraged to call ahead on (202) 690-
2817 to facilitate entry into the
comment reading room.

FOR FURTHER INFORMATION CONTACT: Mr.
Mike B. Stefan, Operations Officer,
Domestic and Emergency Operations,
Plant Protection anrg Quarantine,
APHIS, USDA, room 640, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-8247.

SUPPLEMENTARY INFORMATION:

Background

The Mexican fruit fly, Anastrepha
ludens (Loew), is a destructive pest of
citrus and many other types of fruits.
The short life cycle of the Mexican fruit
fly allows rapid development of serious
outbreaks that can cause severe
economic losses in commercial citrus-
producing areas.

The Mexican fruit fly regulations
(contained in 7 CFR 301.64 through
301.64-10 and referred to below as the

regulations) were established to prevent
the spread of the Mexican fruit fly to
noninfested areas of the United States.
The regulations impose restrictions on
the interstate movement of regulated
articles from the regulated areas. Prior to
the effective date of this rule, Texas was
the only State quarantined for the
Mexican fruit ay.

Section 301.64-3 provides that the
Deputy Administrator of the Animal
and Plant Health Inspection Service
(APHIS) for Plant Protection and
Quarantine (PPQ) shall list as a
regulated area each quarantined State,
or each portion of a quarantined State,
in which the Mexican fruit fly has been
found by an inspector, in which the
Deputy Administrator has reason to
believe the Mexican fruit fly is present,
or that the Deputy Administrator
considers necessary to regulate because
of its proximity to the Mexican fruit fly
or its inseparability for quarantine
enforcement purposes from localities in
which the Mexican fruit fly occurs. Less
than an entire quarantined State is
designated as a regulated area only if the
Deputy Administrator determines that:

8) he State has adopted and is
enforcing a quarantine and regulations
that impose restrictions on the intrastate
movement of the regulated articles that
are substantially the same as those with
respect to the interstate movement of
the articles; and

(2) The designation of less than the
entire State as a regulated area will
otherwise be adequate to prevent the
artificial interstate spread of the
Mexican fruit fly.

Recent trapping surveys by inspectors
of California State and county agencies
and by inspectors of PPQ reveal that a
portion of Los Angeles County, CA, is
infested with the Mexican fruit fly.
Specifically, inspectors collected 15
adult Mexican fruit flies in traps in Los
Angeles County, CA, between October
26, 1993, and November 4, 1993. The
Mexican fruit fly is not known to occur
anywhere slse in the continental United
States, except parts of Texas.

Accordingly, to Hrevent the spread of
the Mexican fruit fly to other States, we
are amending the regulations in
§ 301.64(a) by designating California as
a quarantined State and in § 301.64-3(c)
by designating as a regulated area a
portion of Los Angeles County, CA. The
regulated area, about 63 square miles in
the Boyle Heights area, is described as
follows:

That portion of Los Angeles County
bounded by a line drawn as follows:

Beginning at the intersection of Vermont

Avenue and Beverly Boulevard; then
east along Beverly Boulevard to its
intersection with Silver Lake Boulevard;

then northeast along Silver Lake
Boulevard to its intersection with
Glendale Boulevard; then north along
Glendale Boulevard to its intersection
with Fletcher Drive; then northeast
along Fletcher Drive to its intersection
with Eagle Rock Boulevard; then
northeast along Eagle Rock Boulevard to
its intersection with York Boulevard;
then southeast along York Boulevard to
its intersection with Pasadena Avenue;
then east along Pasadena Avenue to its
intersection with Monterey Road; then
east along Monterey Road to its
intersection with Fremont Avenue; then
south along Fremont Avenue to its
intersection with Valley Boulevard; then
east along Valley Boulevard to its
intersection with Atlantic Boulevard;
then southwest along Atlantic
Boulevard to its intersection with
Slauson Avenue; then west along
Slauson Avenue to its intersection with
Avalon Boulevard; then north along
Avalon Boulevard to its intersection
with Jefferson Boulevard; then
northwest along Jefferson Boulevard to
its intersection with Vermont Avenue;
then north along Vermont Avenue to the
point of beginning,

There does not appear to be any
reason to designate any other portion of
the quarantined State of California as a
regulated area. Officials of State
agencies of California have begun an
intensive Mexican fruit fly eradication
program in the regulated area in
California. Also, California has adopted
and is enforcing regulations imposing
restrictions on the interstate movement
of certain articles from the regulated
area that are substantially the same as
those imposed on the interstate
movement of the regulated articles
under this subpart.

Emergency Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that an emergency exists
that warrants publication of this interim
rule without prior opportunity for
public comment. Immediate action is
necessary to prevent the Mexican fruit
fly from spreading to noninfested areas
of the United States.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make it effective upon signature. We
will consider comments that are
received within 60 days of publication
of this rule in the Federal Register.
After the comment period closes, we
will publish another document in the
Federal Register. It will include a
discussion of any comments we receive
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and any amendments we are making to
the rule as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule was reviewed under
Executive Order 12866.

For this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12866.

This rule restricts the interstate
movement of regulated articles from a
portion of Los Angeles County, CA.
Within the regulated area there are
approximately 1,125 small entities that
may be affected by this rule. These
include 350 distributors/wholesalers,
750 fruit and produce stands, 12
nurseries, 5 growers on a total of 2 acres,
3 swap meets, 2 processors, 2
community gardens, and 1 packer.
These 1,125 entities comprise less than
1 percent of the total number of similar
entities operating in the State of
California. Additionally, these small
entities sell regulated articles primarily
for local intrastate, not interstate,
movement, so the effect, if any, of this
regulation on these entities appears to
be minimal.

The effect on those few entities that
do move regulated articles interstate
will be minimized by the availability of
various treatments, that, in most cases,
will allow these small entities to move
regulated articles interstate with very
little additional cost.

Under these cireumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for the Mexican fruit fly

rogram. The assessment provides a
Easis for the conclusion that the
methods employed to eradicate the
Mexican fruit fly will not present a risk
of introducing or disseminating plant
pests and will not have a significant
impact on the quality of the human
environment. Based on the finding of no
significant impact, the Administrator of
the Animal and Plant Health Inspection
Service has determined that an
environmental impact statement need
not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with: (1) The
National Environmental Policy Act of
1969 (NEPA) (42 U.S.C. 4321 et seq.), (2)
Regulations of the Council on
Environmental Quality for
Implementing the Procedural Provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA Regulations Implementing NEPA
(7 CFR part 1b), and (4) APHIS
Guidelines Implementing NEPA (44 FR
50381-50384, August 28, 1979, and 44
FR 51272-51274, August 31, 1979).

Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. In addition,
copies may be obtained by writing to the
individual listed under FOR FURTHER
INFORMATION CONTACT.

Paperwork Reduction Act

This document contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, 7 CFR part 301 is
amended as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:
Autbon'ty: 7 U.S.C. 150bb, 150dd, 150ee,

150ff, 161, 162, and 164-167; 7 CFR il
2.51, and 371.2(c).

§301.64 [Amended]

2. In § 301.64, paragraph (a) is
amended by removing the phrase “the
State of Texas” and adding “the States
of California and Texas” in its place.

3. In § 301.64-3, paragraph (c) is
amended by adding an entry for

““California” and the description of the
regulated area for Los Angeles County,
CA, to read as follows:

§301.64-3 Regulated areas.

- - - -

(C] * * ®
California

Los Angeles County. That portion of the
county bounded by a line drawn as follows:
Beginning at the intersection of Vermont
Avenue and Beverly Boulevard; then east
along Beverly Boulevard to its intersection
with Silver Lake Boulevard; then northeast
along Silver Lake Boulevard to its
intersection with Glendale Boulevard; then
north along Glendale Boulsvard to its
intersection with Fletcher Drive; then
northeast along Fletcher Drive to its
intersection with Eagle Rock Boulevard; then
northeast along Eagle Rock Boulevard to its
intersection with York Boulevard; then
southeast along York Boulevard to its
intersection with Pasadena Avenue; then east
along Pasadena Avenue to its intersection
with Monterey Road; then east along
Monterey Road to its intersection with
Premont Avenue; then south along Fremont
Avenue to its intersection with Valley
Boulevard; then east along Valley Boulevard
to its intersection with Atlantic Boulevard;
then southwest along Atlantic Boulevard to
its intersection with Slauson Avenue; then
west along Slauson Avenue to its intersection
with Avalon Boulevard; then north along
Avalon Boulevard to its intersection with
Jefferson Boulevard; then northwest along
Jefferson Boulevard tao its intersection with
Vermont Avenue; then north along Vermont
Avenue to the point of beginning.

* L - - L

Done in Washington, DC, this 30th day of
November 1993.

Patricia Jensen,

Deputy Assistant Secretary, Marketing and
Inspection Services.

[FR Doc. 9329737 Filed 12-3-93; 8:45 am]
BILLING CODE 3410-34-9

- Agricultural Marketing Service

7 CFR Parts 955 and 987

[Docket Nos. FV93-955-1FIR, FV93-087~
1FIR]

Expenses and Assessment Rates for
Specified Marketing Orders

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, without changs, the
provisions of two interim final rules that
authorized expenditures and established
assessment rates under Marketing
Orders 955 and 987 for the 1993-94
fiscal period. Authorization of these
budgets enables the Vidalia Onion




64104 Federal Register / Vol. 58, No. 232'/ Monday, December 6, 1993 / Rules and Regulations

Committee and the California Date
Administrative Committee (Committees)
to incur expenses that are reasonable
and necessary to administer the
programs. Funds to administer these
programs are derived from assessments
on handlers.

EFFECTIVE DATE: Section 955.206 is
effective September 16, 1993, through
September 15, 1994; and § 987.336 is
effective October 1, 1993, through
September 30, 1994.

FOR FURTHER INFORMATION CONTACT:
Martha Sue Clark, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, PO
Box 96456, Room 2523-S, Washington,
DC 20090-6456, telephone 202-720-
9918; John R. Toth (M.O. 955),
Southeast Marketing Field Office, Fruit
and Vegetable Division, AMS, USDA,
PO Box 2276, Winter Haven, FL 33883~
2276, telephone 813-299-4770; or
Kellee J. Hopper (M.O. 987), California
Marketing Field Office, Fruit and
Vegetable Division, AMS, USDA, Suite
102B, 2202 Monteray Street, Fresno,
California 93721, telephone 209-487—
5901.

SUPPLEMENTARY INFORMATION: This rule
is effective under Marketing Agreement
and Order No. 955 (7 CFR part 955),
regulating the handling of Vidalia
onions grown in Georgia; and Marketing
Agreement and Order No. 987, both as
amended (7 CFR part 987), regulating
the handling of dates produced or
packed in Riverside County, California.
The marketing agreements and orders
are effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the Act.

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. Under the marketing order
provisions now in effect, Vidalia onions
and California dates are subject to
assessments, It is intended that the
assessment rates as issued herein will be
applicable to all assessable onions
handled during the 1993-94 fiscal
period, from September 16, 1993,
through September 15, 1994, and all
assessable dates during the 1993-94
crop year, from October 1, 1993, through
September 30, 1994. This rule will not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
procesdings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any

handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order, is not in accordance
with law and requesting a modification
of the order or to be exempted
therefrom. A handler is afforded the
opportunity for a hearing on the
petition, After the hearing the Secretary
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction in equity to review the
Secretary's ruling on the petition,
})mvide a bill in equity is filed not
ater than 20 days after the date of the
entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 250
producers of Georgia Vidalia onions
under Marketing Order 955, and
approximately 145 handlers. Also, there
are approximately 135 producers of
California dates under Marketing Order
987, and approximately 25 handlers.
Small agricultural producers have been
defined by the Small Business
Administration (13 CFR 121.601) as
those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. The
majority of the producers and handlers
covered under Sxese orders may be
classified as small entities.

The budgets of expenses for the 1993-
94 fiscal period were prepared by the
Vidalia Onion Committee and the
California Date Administrative
Committee, the agencies responsible for
local administration of their respective
orders, and submitted to the Department
for approval. The members of these
Committees are producers and handlers
of Vidalia onions and California dates.
They are familiar with the Committees’
needs and with the costs for goods and
services in their local areas and are thus
in a position to formulate appropriate

budgets. The budgets were formulated
and discussed in public meetings. Thus,
all directly affected persons have had an
opportunity to participate and provide
input into these processes.

e recommended assessment rates
were derived by dividing anticipated
Committee expenses by expected
resgective shipments of Vidalia onions
and California dates. Becauss these rates
will be applied to actual shipments of
onions ang dates, the assessment rates
must be established at levels that will
provide sufficient income to pay the
Committees’ expenses.

The Vidalia Onion Committee met
July 22, 1993, and unanimously
recommended a 1993-94 budget of
$262,850, which is $17,278 more than
the previous year. Increases include
$1,000 for auto expenses, $500 for dues
and subscriptions, $300 for office
supplies, $700 for printing, $500 for
postage/courier, $10,000 for contract
management, and $29,610 for
marketing, plus the addition of $4,500
for equipment purchases, for which no
funding was recommended last year,
These increases will be partially offset
by decreases of $500 for travel, $1,200-
for liability insurance and bond, $150
for interest, $4,450 for furniture/
equipment maintenance, $32 for office
overhead, $1,000 for Committee member
expense, and $22,500 for research.
Major expense items include $59,600 for
contract management, $78,500 for
research, and $82,500 for marketing.

The Onion Committee also
unanimously recommended an
assessment rate of $0.10 per 50-pound
bag, the same as last year. This rate,
when applied to anticipated shipments
of 2,667,500 50-pound bags, will yield
$266,750 in assessment income. This
will be adequate to cover anticipated
expenses. Funds in the Committee's
authorized reserve at the beginning of
the 1993-94 fiscal period, estimated at
$138,274, will be within the maximum
permitted by the order of three fiscal
periods’ expenses.

The California Date Administrative
Committee met on May 13, 1993, and
unanimously recommended a 1993-94
budget of $672,440, which is $176,940
more than the previous year. Included
in 1993-94 budgeted expenditures is an
operating budget of $121,800, with a 20
percent surplus account allocation, for a
net operating budget of $97,440, which
is $77 more than last year. Increases
include $7,000 for the Executive
Director’s salary, $1,500 for telephone,
$1,500 for travel/mileage, $200 for
publications, $500 for professional
services—accounting, $182,530 for
market promotion, the addition of
$15,000 for an administrative assistant,
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$4,000 for contingencies, $1,000 for an
unemployment reserve, and $1,900 for
USDA compliance audits. These would
be partially offset by decreases of $6,000
for a clerk’s salary, $1,000 in health and
related benefits, $503 in payroll taxes,
and the elimination of $25,000 for an
assistant secretary for which no funding
was recommended. Also, the Committee
recommended no transfer to the market
promotion reserve, for which $5,667
was allocated last year. Major expense
items include $76,000 for salaries and
$575,000 for market promotion,

The Date Committee also
unanimously recommended an
assessment rate of $1.25 per
hundredweight, which is $0.15 less than
last season. This rate, when applied to
anticipated date shipments of
33,000,000 pounds, will yield $475,000
in assessable income. This, along with
§5,000 in interest income and $192,440
from the Committee's reserve, will be
adequate to cover budgeted expenses.
The maximum amount permitted in the
Committee's reserve cannot exceed 50
percent of the average of expenses
incurred during the most recent five
preceding crop years, except that an
established reserve need not be reduced
to conform to any recomputed average.
Funds held by the Committee at the end
of the crop year, including the reserve,
which are in excess of the crop year’s
expenses may be used to defray
expenses for four months and thereafter
the Committee shall refund or credit the
excess funds to the handlers. The funds
in the Committee's reserve were in
excess of the maximum permitted by the
order. Accordingly, the Committee has
credited or refunded each handler’s
share of the excess funds. Funds in the
reserve are now within the maximum
permitted by the order.

Interim final rules were published in
the Federal Register on July 13, 1993,
for 7 CFR part 987 (58 FR 37638); and
on September 7, 1993, for 7 CFR gan
955 (58 FR 47023). Those rules added
§987.336 and § 855.206 which
authorized expenses, and established
assessment rates for the Committees.
Those rules provided that interested
persons coufc,l file comments through
October 12, 1993, for 7 CFR part 987
and through October 7, 1993, for 7 CFR
part 955. No comments were received.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on handlers. Some of the additional
costs may be passed on to producers.
However, these costs will be offset by
the benefits derived by the operation of
the marketing orders. Therefors, the
Administrator of the AMS has
determined that this action will not

have a significant economic impact on
a substantial number of small entities.

It is found that the specified expenses
for the marketing orders covered in this
rulemaking are reasonable and likely to
be incurred and that such expenses and
the specified assessment rates to cover
such expenses will tend to effectuate the
declared policy of the Act.

It is further found that good cause
exists for not postponing the effective
date of this action until 30 days after
publication in the Federal Register (5
U.S.C. 553) because the Committees
need to have sufficient funds to pay
their expenses which are incurred on a
continuous basis. The 1993-94 fiscal
periods began on September 16, 1993,
for Vidalia onions and on October 1,
1993, for California dates. The
marketing orders require that the rates
of assessment for the fiscal periods
apply to all assessable onions and dates
handled during the fiscal periods. In
addition, handlers are aware of these
actions which were recommended by
the Committees at public meetings and
published in the Federal Register as
interim final rules.

List of Subjects
7 CFR Part 955

Marketing agreements, Onions,
Reporting and recordkeeping
requirements.

7 CFR Part 987

Dates, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR parts 955 and 987 are
amended as follows:

1. The authority citation for 7 CFR
parts 855 and 987 continues to read as
follows:

Authority: 7 U.S.C. 601-674.

Note: These sections will not appear in the
annual Code of Federal Regulations.

PART 955—VIDALIA ONIONS GROWN
IN GEORGIA

Accordingly, the interim rule adding
§ 955.206 which was published at 58 FR
47023 on September 7, 1993, is adopted
as a final rule without change.

PART 887—DOMESTIC DATES
PRODUCED OR PACKED IN
RIVERSIDE COUNTY, CA

Accordingly, the interim rule adding
§987.336 which was published at 58 FR
37638 on July 13, 1993, is adopted as a
final rule without change.

Dated: November 29, 1993,
Robert C. Keeney,
Deputy Director, Fruit and Vegetable Division.
[FR Doc. 93-29747 Filed 12-3-93; 8:45 am|
BILLING CODE 3410-02-P

7 CFR Part 981
[Docket No. FV92-981-1FIR]

Almonds Grown In California; Finalize
Revised Administrative Rules and
Regulations Concerning Handler
Reporting Requirements

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting,
without change, the provisions of an
interim final rule which revised the
administrative rules and regulations
established under the Federal marketing
order for California almonds. The
interim final rule streamlined the
reporting process for handlers in order
to provide a more efficient process of
collection and dissemination of
information.

EFFECTIVE DATE: January 5, 1994.

FOR FURTHER INFORMATION CONTACT:
Kathleen M. Finn, Marketing Specialist,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, room 2523-S., P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-1509 or FAX (202)
720-5698; or Martin Engeler, Assistant
Officer-in-Charge, California Marketing
Field Office, Fruit and Vegetable
Division, AMS, USDA, 2202 Monterey
Street, suite 102-B, Fresno, California
93721; (209) 487-5901 or FAX (209)
487-5906.

SUPPLEMENTARY INFORMATION: This final
rule is issued under Marketing
Agreement and Order No. 981 (7 CFR
Part 981), both as amended, regulating
the handling of almonds grown in
California. The marketing agreement
and order are authorized by the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the Act.

The Department is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This action is not
intended to have retroactive effect. This
final rule will not preempt any State or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
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parties may file suit in court. Under
section 8¢(15)(A) of the Act, any handler
subject to an order may file with the
Secretary a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and requesting a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for

a hearing on the petition. After a hearing
the Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has his or her principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after date of
entry of the ruling.

e information collection
requirements contained in these
regulations have been previously
approved by the Office of Management
and Budget (OMB) and have been
assigned OMB Control Number 0581~
0071.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
final rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 7,000
producers of almonds in the regulated
area and approximately 115 handlers
who are subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3,500,000. The majority of the
almond producers and handlers may be
classiﬁeg as small entities.

In August 1992, the Almond Board of
California (Board) directed its staff to
review reporting requirements under the
marketing order. The staff was asked to
determine if changes could be made to
decrease the reporting burden on
handlers by simplifying the process,
eliminating unnecessary an
duplicative reporting by handlers, and

still provide the Board with the
information it needs to properl
administer the order. As a resu{t of this
review, the Board unanimously
recommended at its December 14, 1992,
meeting, revisions to several existin
forms, the elimination of others, and the
establishment of one new form. The
Board also recommended reducing the
frequency of submitting certain forms to
the Board. Some of the recommended
changes required corresponding changes
to sections of the rules and regulations,

The interim final rule implementing
these recommended changes was
published in the Federal ter on
June 29, 1993 (58 FR 34694). That rule
revised §§981.472, 981.473 and 981.474
of Part 981—Administrative Rules and
Regulations and was based on the
Board's unanimous recommendation
and other available information.

The recommended changes were fully
discussed in the interim final rule and
were implemented upon publication
pursuant to 5§ U.S.C, 553. In addition,

§ 981.74 provides authority for the
Board, with approval of the Secretary, to

uest information from handlers that
will enable the Board to perform its
duties and exercise its powers.

The interim final rule concerning this
action invited comments from interested
persons until September 27, 1993. No
comments were received.

Based on the above, the Administrator
of the AMS has determined that this
action will not have a significant
economic impact on a substantial
number of small entities.

After consideration of all available
information, it is found that the
streamlining of handler reporting

uirements, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 981

Almonds, Marketing agreements,
Nuts, Reporting and recordkeeping
requirements,

For the reasons set forth in the

reamble, 7 CFR part 981 is amended as
llows:

PART 981—ALMONDS GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 981 is revised to read as follows:

Authority: 7 U.S.C. 601-874.

2. Accordingly, the interim final rule
amending 7 CFR Part 981 which was
published at 58 FR 34696 on June 29,
1993, is adopted as a final rule without
change.

Dated: November 29, 1993.
Robert C. Keeney,
Deputy Director, Fruit and Vegetable Division.
[FR Doc. 93-29740 Filed 12-3-93; 8:45 am|
BILLING CODE 3410-02-P

7 CFR Part 989
[Dockst No. FV93-989-3FIR]

Raisina Produced From Grapes Grown
In California; Addition of Several

Caribbean Area Countries as Countrles
Eligible for Exports of Reserve Raisins

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The U.S. Department of
Agriculture (Department) is adopting as
a final rule, witgout change, the
provisions of an interim final rule that
added several Caribbean countries as
countries eligible for exports of reserve
California raisins. This action was
unanimously recommended by the
Raisin Administrative Committee
(Committee), the agency responsible for
local administration of the Federal
marketing order regulating raisins
roduced in California. By providing

gandlem with additional markets for
their reserve raisins, this action is
expected to reduce the burden of
oversupply currently confronting the
industry.
EFFECTIVE DATE: January 5, 1994.
FOR FURTHER INFORMATION CONTACT:
Richard Van Diest, Marketing Specialist,
California Marketing Field Office,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, 2202 Monterey Street,
suite 102B, Fresno, California 93721;
telephone: (209) 487-5901; or Mark
Slupek, Marketing Specialist, Marketing
Order Administration Branch, Fruit and
Vegetable Division, AMS, USDA, room
2523-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 205~
2830.
SUPPLEMENTARY INFORMATION: This final
rule is issued under Markegrng
Agreement and Marketing Order No.
989 (7 CFR part 989), both as amended,
regulating the handling of raisins
produced from grapes grown in
California. The order is effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601—
674), hereinafter referred to as the Act.

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This action is not intended to
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have retroactive effect. This rule will
not gmempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition, After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary's ruling
on the petition, provided a bill in equity
is filed not later than 20 days aﬂere&e
date of the entry of the ruling.

Pursuant to re?uirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. The purpose of
the RFA is to fit regulatory actions to the
scale of business subject to such actions
in order that small businesses will not
be unduly or disproportionately
burdened. Marketing orders issued
pursuant to the Act, and rules issued
thereunder, are unique in that they are
brought about through group action of
essentially small entities acting on their
own behalf. Thus, both statutes have
small entity orientation and
compatibility.

There are about 25 California raisin
hand!lers subject to regulation under the
marketing order covering raisins
produced from grapes grown in

California, and about 5,000 producers in

the regulated area. Small agricultural
service firms have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $3,500,000, and small
agricultural producers are defined as
those whose annual receipts are less
than $500,000. A minority of these
handlers and a majority of these
producers may be classified as small
entities.

The interim final rule was issued on
September 7, 1993, and published in the
Federal Register (58 FR 48274,
September 15, 1993), with an effective
date of September 15, 1993. That rule
amended § 989,221 of the rules and
regulations in effect under the

marketing order. That rule provided a
30-day comment period which ended
October 15, 1993. No comments wers
received.

Prior to the implementation of the
interim final rule, reserve raisins could
be sold to handlers for export to the
Dominican Republic, islands on the
continental shelf of South America, and
to all other markets in the world except
the following: Canada, Mexico, all
islands adjacent to Canada and Mexico,
and Caribbean islands north of the 12th
parallel (with the exception of the
Dominican Republic). The Committee
met on June 17, 1993, and unanimously
recommended that the countries eligible
for exports of reserve California raisins
be expanded to include every market
except Cuba, Puerto Rico, the U.S.
Virgin Islands, Canada, Mexico, and all
islands adjacent to Canada and Mexico.
The Committee indicated that Puerto
Rico and the U.S. Virgin Islands should
continue to be ineligible because chain
stores in the United States have stores
in some of these markets and supply
their stores in these territories with free
percentage raisins purchased in the
United States. The other countries
would continue to be ineligible because
of the potential for transhipment of free
percentage tonnage to higher priced
markets.

Implementation of the interim final
rule increased the number of countries
eligible for exports of reserve raisins and
gave handlers more market outlets for
their reserve raisins. Since this
provision utilizes reserve raisins,
continuation is expected to reduce the
oversupply that is currently confronting
the industry. Based on the above, the
Administrator of the AMS has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

After consideration of all relevant
matter presented, the information and
recommendations submitted by the
committee, and other information, it is
found that finalizing the interim final
rule, without change, as published in
the Federal Register (58 FR 48274,
September 15, 1993) will tend to
effectuate the declared policy of the Act.

List of Subjects in 7 CFR Part 989

Grapes, Marketing agreements,
Raisins, Reporting and recordkeeping
requirements.

For the reasons set forth in the

preamble, 7 CFR part 989 is revised as
follows:

PART 989—RAISINS PRODUCED
FROM GRAPES GHOWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 989 continues to read as follows:

Authority: 7 U.S.C. 601-674.

Subpart—Supplementary Regulations

2. Accordingly, the interim final rule
revising § 989.221, which was published
in the Federal Register (58 FR 48274,
September 15, 1993), is adopted as a
final rule without change.

Date: November 29, 1993.
Robert C. Keeney,
Deputy Director, Fruit and Vegetable Division.
[FR Doc. 93-29745 Filed 12-3-93; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 989
[Docket No. FV93-983-4IFR]

Ralsins Produced From Grapes Grown
In California; Expenses and
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
authorizes expenditures and establishes
an assessment rate under Marketing
Order No. 989 for the 1993-94 crop.
Authorization of this budget enables the
Raisin Administrative Committee
(Committee) to incur expenses that are
reasonable and necessary to administer
the program. Funds to administer this
program are derived from assessments
on handlers.

DATES: Effective August 1, 1993, through
July 31, 1994. Comments received by
January 5, 1994, will be considered
prior to issuance of a final rule.
ADDRESSES: Interested persons are
invited to submit written comments
concerning this action. Comments must
be sent in triplicate to the Docket Clerk,
Fruit and Vegetable Division, AMS,
USDA, P.O. Box 96456, room 2523-S,
Washington, DC 20090-6456, FAX 202—
720-5698. Comments should reference
the docket number and the date and
page number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Richard P. Van Diest, California
Marketing Field Office, Fruit and
Vegetable Division, AMS, USDA, suite
102B, 2202 Montsrey Street, Fresno, CA
93721, telephone 209-487-5901, or
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Martha Sue Clark, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
DC 200906456, telephone 202-720-
9918,

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 989 (7 CFR part 989),
regulating the handling of raisins
produced from grapes grown in
California. The marketing agreement
and order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the Act.

The Department is issuing this rule in
conformance with Executive Order
12866,

This interim final rule has been
reviewed under Executive Order 12778,
Civil Justice Reform. Under the
provisions of the marketing order now
in effect, California raisins are subject to
assessments, It is intended that the
assessment rate as issued herein will be
applicable to all assessable raisins
handled during the 1993-94 cmur year,
from August 1, 1993, through July 31,
1994. This interim final rule will not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
p must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary & petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and requesting a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction in
equity to review the Secretary’s
on the petition, provided a bill in equity
is filed not later than 20 days after the
date of the entry of the ruling.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.

Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 5,000
producers of California raisins under
this marketing order, and approximately
25 handlers. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3,500,000. The majority of
California raisin producers and handlers
m%be classified as small entities.

e budget of expenses for the 1993~
94 fiscal period was prepared by the
Committee, the agency responsible for
local administration of the marketing
ovder, and submitted to the De ent
for approval. The members of the
Committee are producers and handlers
of California raisins. They are familiar
with the Committee’s needs and with
the costs of goods and services in their
local area and are thus in a position to
formulate an appropriate budget. The
bud%et was formulated and discussed in
a public meeting. Thus, all directly
affected persons have had an
opportunity to participate and provide
input.

o assessment rate recommended by
the Committee was derived by dividing
anticipated exFenses by expected
acquisitions of California raisins.
Because that rate will be apgiied to
actual acquisitions, it must
established at a rate that will provide
sufficient income to pay the
Committee’s expenses.

The Committee met October 5, 1993,
and unanimously recommended a
1993-94 budget of $579,060, which is
$11,940 less than the previous year.
Increases of $9,200 for executive
salaries, $1,100 for fieldmen salaries,
$2,500 for payroll taxes, $200 for group
retirement, $4,000 for group medical
insurance, $1,9800 for rent, $100 for
audit fees, $800 for objective
measurement survey, $9,760 in reserve
for conﬁngencie:(.) anc:u the addi:iilon ofa
$2,500 category for Valley weather
service will be offset by dyacreases of
$5,000 for office salaries, $2,000 for
general insurance, $2,000 for Committee
m“penses. and $30,000 for

and study for which no
funding was recommended this year,
and an increase of $5,000 in the amount
of income paid to the Committee by the
California Raisin Advisory Board
(Board).

The Board is the administrative
agency for the State marketing order
under which the California raisin
industry conducts its marketing
promotion and paid advertising. Some
of the Committee’s employees also
perform services for the Board. Pursuant
to an agreement between the Committee
and Board, the Board reimburses the
Committee for the services Committee
employees perform for the Board.

Major expense items include $230,000
for executive salaries, $90,000 for office
salaries, $42,600 for fieldmen salaries,
and $75,000 for Committee travel. Also,
$55,810 is budgeted for contingencies.

The Committee also unanimously
recommended an assessment rate of
$1.80 per ton, which is $0.20 less than
last year. This rate, when applied to
anticipated acquisitions of 321,700 tons,
will yield $579,060 in assessment
income, which will be adequate to cover
anticipated expenses. Any unexpended
funds from the crop yeer are required to
be credited or refunded to the handlers
from whom collected.

While this action will impose some
additional costs on handlers, the costs
are in the form of uniform assessments
on handlers. Some of the additional
costs may be passed on to producers.
However, thess costs will be offset by
the benefits derived by the operation of
the marketing order. Therefore, the
Administrator of the AMS has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

After consideration of all relevant
matter presented, including the
information and recommendations
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to

ive preliminary notice prior to gutting

s rule into effect and that good cause

exists for not postponing the effective
date of this action until 30 days after
gublication in the Federal Register

ecause: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis, (2) the crop year began on August
1, 1993, and the marketing order
requires that the rate of assessment for
the crop year apply to all assessable
raisins handled during the crop year; (3)
handlers are aware of this action which
was unanimously recommended by the
Committee at a public meeting and is
similar to other budget actions issued in
past years; and (4) this interim final rule
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provides a 30-day comment period, and
all comments timely received will be
considered prior to finalization of this
action.

List of Subjects in 7 CFR Part 989
Grapes, Marketing ments,
Raisins, Reporting and recordkeeping
requirements.
For the reasons set forth in the

preamble, 7 CFR part 989 is amended as
follows:

PART 989—RAISINS PRODUCED
FROM GRAPES GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
Part 989 continues to read as follows:

Authority: 7 U.S.C. 601-674,

2. A new §989.344 is added to read
as follows:

Note: This section will not appear in the
Code of Federal Regulations.

§989.344 Expenses and assessment rate.

Expenses of $579,060 by the Raisin
Administrative Committee are
authorized, and an assessment rate of
$1.80 per ton of California raisins is
established for the crop year ending July
31, 1994. Any unexpended funds from
that crop year shallio credited or
refunded to the handler from whom
collected.

Dated: November 29, 1993,
Robert C. Keeney,
Deputy Director, Fruit and Vegetable Division.
[FR Doc. 93-29748 Filed 12-3-93; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 997
[Docket No. FV83-287-1FR]

Changes In the Provisions Regulating
the Guality of Domestically Produced
Peanuts Not Subject to the Peanut

Marketing Agreement

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The U. S. Department of
Agriculture (Department) is adopting as
a final rule, without change, an interim
final rule that changed the outgoing
quality regulation for 1993 and future
crop peanuts, which tes the
quality of peanuts handled by persons
who are not signatory to the Peanut
Marketing Agreement. The outgoing
regulation was changed to allow
shipment, without positive lot
identification, of lots which are
reconstituted by a handler at the

of a buyer and to require that reco!

uest

be

kept on such shipments. The interim
final rule provided increased
opportunity for handlers to meet the
requests of their buyers and, thus,
facilitated the moveément of peanuts to
market. This changs is intended to bring
the quality requirements into

~ conformity with those specified in the

agresment.

EFFECTIVE DATE: January 5, 1984,

FOR FURTHER INFORMATION CONTACT:
Richard Lower, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
DC 20090-64586, telephone (202) 720-
2020, FAX (202) 720-5698,
SUPPLEMENTARY INFORMATION: This final
rule is issued pursuant to requirements
of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.”

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under

" Executive Order 12778, Civil Justice

Reform. This final rule will not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule,
This action is not intended to have
retroactive effect. There are no
administrative procedures which must
be exhausted prior to any judicial
challenge to the provisions of this rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. The purpose of
the RFA is to fit regulatory actions to the
scale of business subject to such actions
in order that small businesses will not
be unduly or disproportionately
burdenel

There are approximately 25 handlers
of peanuts who have not signed the
agreement and thus, are subject to the
regulations contained herein, Small
agricultural service firms are defined by
the Small Business Administration (13
CFR 121.801) as those whose annual
receipts are less than $3,500,000. It is
estimated that most of the handlers are
small entities. Most producers doing
business with these handlers are also
small entities. Small agricultural
producers have been defined as those
having annual receipts of less than
$500,000.

Since aflatoxin was found in peanuts
in the mid-1960's, the domestic peanut
industry has sought to minimize
aflatoxin contamination in peanuts and
peanut products. Public Law 101-220,

enacted December 12, 1989, amended
section 608b of the Act to require that
all peanuts handled by persons who
have not entered into the agreement
(non-signers) be subject to quality and
inspection requirements to the same
extent and manner as are required under
the agreement. It is estimated that 5 to
10 percent of the domestic peanut crop
is marketed by non-signer handlers and
the remainder of the crop is handled by
signatory handlers.

nder the non-signer provisions, no
peanuts may be sold or otherwise
disposed of for human consumption if
the peanuts fail to meet the quality
requirements of the agreement.
Regulations to implement Public Law
101-220 were issued and made effective
on December 4, 1990 (55 FR 49980) and
amended on October 31, 1991 (56 FR
55988). Violation of those regulations
may result in a penalty in the form of
an assessment by the Secretary equal to
140 percent of the support price for
quota peanuts. The support price for
quota peanuts is determined under ‘
section 108b of the Agricultural Act of
1949 (7 U.S.C. 1445c¢-2) for the crop year
during which the violation occurs.

The intent of P.L. 101-220 and the
objective of the agreement is to insure
that only wholesome peanuts of good
quality enter edible market channels.
Under the non-signer agreement
regulatory provisions, farmers’ stock
peanuts with visible Aspergillus flavus
mold (the principal source of aflatoxin)
are required to be diverted to non-edible
uses. Each lot of shelled peanuts,
destined for edible channels, must be
officially sampled and chemically tested
for aflatoxin by the Department or in
other laboratories listed in the
regulations. Inspection and chemical
analysis programs are administered by
the Department.

In 1992, the three major peanut
production areas produced
approximately 4.28 billion pounds of
peanuts, a 13 percent decrease from
1991, The 1992 crop value is §1.3
billion, down 8 percent from 1991. .

The interim final rule amended
paragraph (d) Identification, of the
outgoing quality regulation to allow for
shipment, without Positive Lot
Identification (PLI), of inshell and
shelled, edible quality peanuts which
are reconstituted after processing and
PLI by a handler, at the request of a
buyer.

e outgoing quality regulation
requires that peanut lots be PLI when
shipped by the handler. Handlers have
tmgmonally maintained PLI until the
lot is received by a buyer or other
independent entities in the handling
process such as second handlers,
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independent cold storage warehouse
operators, blanchers or remillers. Under
the previous provisions, the handler PLI
requirement, at the time of shipment,
puts handlers at a competitive
disadvantage with such entities. Such
entities may provide additional
processing or change containers of the
lot, at the request of the buyer, However,
because such lots are no longer under
the purview of the non-signer
provisions, the entities do not have to
maintain PLI, and thus do not charge
buyers the extra costs for obtaining a
Federal or Federal-State Inspection
Service transfer certificate or a second
positive lot inspection of such
reconstituted lots.

This rulemaking extends an action
approved beginning with the 1992 crop
year when the Department determined
(57 FR 39112, August 28, 1992) that
non-signer handlers may commingle PLI
lots, at the request of a buyer, and ship
such lots without inspection
recertification. This action permits non-
signer handlers to provide additional
processing services after the initial
processing and PLI, without incurring
recertification costs.

To safeguard normal inspection
procedures, a lot which does not receive
a new PLI or transfer certificate after
reconstitution and/or commingling is
not eligible for an appeal inspection.
Loss of the handler’s right to an appeal
inspection on a reconstituted and/or
commingled lot should not represent a
significant concern as lots that pass
quality inspection and aflatoxin testing
normally do not require an appeal
inspection.

Non-signer handlers are responsible
for maintaining records of the quantities
of peanuts so reconstituted and making
such records available to the
Department upon request.

The change was effected by revising
§997.30(d). A similar change has been
made in the outgoing quality regulation
of the agreement, effective for the 1993~
94 crop year.

The interim final rule was issued on
June 23, 1993, and published in the
Federal Register (58 FR 34863, June 30,
1993), with an effective date of June 30,
1993. That rule amended section 997.30
of the rules and regulations in effect.
That rule provided a 30-day comment
period which ended July 30, 1993. No
comments were received. This action
will provide increased opportunity for
handlers to meet the requests of their
buyers and, thus facilitate the
movement of peanuts to market. There
will be no adverse impact from this
change on the outgoing quality
regulation of the non-signer provisions.

There are no changes applicable to the
incoming quality requirements,
therefore, the incoming quality
regulation applicable to 199293 crop
peanuts continues to be effective for
1993-94 crop peanuts.

Based on available information, the
Administrator of the AMS has
determined that the issuance of this
final rule will not have a significant
economic impact on a substantial
number of small entities.

The information collection
requirements that are contained in the
sections of these regulations have been
previously approved by the Office of
Management and Budget (OMB) and
have been assigned OMB No. 0581~
0163,

After consideration of all aveilable
information, it is found that finalizing
the interim final rule, without change,
as published in the Federal Register (58
FR 34863, June 30, 1993) will tend to
effectuate the declared policy of the Act.

List of Subjects in 7 CFR Part 997

Food grades and standards, Peanuts,
Reporting and recordkeeping
requirements.

PART 997—PROVISIONS
REGULATING THE QUALITY OF
DOMESTICALLY PRODUCED
PEANUTS HANDLED BY PERSONS
NOT SUBJECT TO THE PEANUT
MARKETING AGREEMENT

1. The authority citation for 7 CFR
part 997 is revised to read as follows:

Authority: 7 U.S.C, 601-674.

2. Accordingly, the interim final rule
amending 7 CFR part 997, which was
published at 58 FR 34863 on June 30,
1993, is adopted as a final rule without
change.

Dated: November 29, 1993.

Robert C. Keeney,

Deputy Director, Fruit and Vegetable Division.

[FR Doc. 93-29743 Filed 12-03-93; 8:45 am)
BILLING CODE 3410-02-P

7 CFR Part 1075

[Docket No. AO-14-A84, etc.; DA-90-017]
RIN 0581-AA37

Milk In the New England and Other
Marketing Areas; Correction

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule; correction.

SUMMARY: The Agricultural Marketing
Service is correcting the final rule that
appeared in the Federal Register of May
11, 1993 (58 FR 27774), which amended

37 Federal milk marketing orders based
on evidence received at a 43-day
hearing held in the fall of 1990. The
document was published with an
inadvertent error regarding the
amendatory instruction for amendment
number 44 in part 1075. This docket
corrects the error.
EFFECTIVE DATE: July 1, 1993.
FOR FURTHER INFORMATION CONTACT: John
F. Borovies, Branch Chief, USDA/AMS/
Dairy Division, Order Formulation
Branch, room 2968, South Building,
P.O. Box 96456, Washington, DC 20090~
6456, (202) 720-6274,
SUPPLEMENTARY INFORMATION: In the
final rule beginning on page 27774 of
the Federal Register for Tuesday, May
11, 1993, the amendatory instruction for
amendment number 44 in the second
column on page 27864 for part 1075 is
corrected to read as follows:

‘44, Section 1075.76 is revised to read
as follows:"”

Dated: November 29, 1993.
Lon Hatamiya,
Administrator.
[FR Doc. 93-29742 Filed 12-3-93; 8:45 am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 1, 20, 30, 40, 70, and 73
RIN 3150-AE91

NRC Region Ill Telephone Number and
Address Change

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
regulations to change the address and
telephone numbers of the NRC Region
I office. These amendments are
necessary to inform the public of these
administrative changes to the NRC's
regulations.

EFFECTIVE DATE: December 13, 1993.

FOR FURTHER INFORMATION CONTACT:
Helen Pappas, USNRC Region 11, Lisle,
Illinois (708) 829-9550.

SUPPLEMENTARY INFORMATION: On
December 13, 1993, the NRC will move
its Region III office from 799 Roosevelt
Road, Glen Ellyn, Illinois 60137 to 801
Warrenville Road, Lisle, Illinois 60532~
4351. The telephone number will be
changed from (708) 790-5500 to (708)
829-9500. The FTS telephone number
will be changed to (FTS) 829-9500.
Because this amendment deals with
agency procedures, the notice and
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comment provisions of the
Administrative Procedure Act do not
apply pursuant to 5 U.S.C. 553(b)(A).
Goo& cause exists to dispense with the
usual 30-day delay in the effective date
because the amendments are of a minor
and administrative nature dealing with
a change in address and telephone
number. The amendment is effective
December 13, 1993.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in categorical exclusion 10 CFR
51.22(c)(2). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

Paperwork Reduction Act Statement

The final rule contains no information
collection requirements and, therefore,
is not subject to the requirements of the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.).

Regulatory Analysis

A regulatory analysis has not been
prepared for this final rule because it is
an administrative action that changes
the address and telephone number of an
NRC region.

Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109, does not
apply to this final rule because this rule
doss not involve any provisions that
would impose a backfit as defined in
§50.109(a)(1). Therefors, a backfit
analysis is not required for this rule,

List of Subjects
10 CFR Part 1

Organization and functions
(Government Agencies).

10 CFR Part 20

Byproduct material, Criminal
penalties, Licensed material, Nuclear
materials, Nuclear power plants and
reactors, Occupational safety and
health, Packaging and containers,
Radiation protection, Reporting and
recordkeeping requirements, Special
nuclear material, Source material, Waste
treatment and disposal.

10 CFR Part 30

ByFroduct material, Criminal
penalties, Government contracts,
Intergovernmental relations, Isotopes,
Nuclear materials, Radiation protection,
Reporting and recordkeeping
requirements.

10 CFR Part 40

Criminal penalties, Government
contracts, Hazardous materials
transportation, Nuclear materials,
Reporting and recordkeeping
requirements, Source material,
Uranium,

10 CFR Part 70

Criminal penalties, Hazardous
materials transportation, Material
control and accounting, Nuclear
materials, Packaging and containers,
Radiation protection, Reporting and
recordkeeping requirements, Scientific
equipment, Security measures, Special
nuclear material.

10 CFR Part 73

Criminal penalties, Hazardous
materials transportation, Export,
Incorporation by reference, Import,
Nuclear materials, Nuclear power plants
and reactors, Reporting and
recordkeeping requirements, Security
measures.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy anization Act of 1974,
as amended, and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR parts 1, 20, 30,
40, 70, and 73.

PART 1—STATEMENT OF
ORGANIZATION AND GENERAL
INFORMATION

1. The authority citation for part 1
continues to read as follows:

Authority: Secs. 23, 161, 68 Stat. 925, 948,
as amended (42 U.S.C. 2033, 2201); sec. 29,
Pub. L. 85-256, 71 Stat. 579, Pub. L. 95-209,
91 Stat. 1483 (42 U.S.C. 2039); sec. 191, Pub.
L. 87-615, 76 Stat. 409 (42 U.S.C. 2241); secs.
201, 203, 204, 205, 209, 88 Stat. 1242, 1244,
1245, 1246, 1248, as amended (42 U.S.C.
5841, 5843, 5844, 5845, 5849); 5 U.S.C. 652,
553; Reorganization Plan No. 1 of 1980, 45
FR 40561, June 186, 1980.

§1.5 [Amended]
2.In § 1.5, paragraph (b), the NRC
Region III adsmss is revised to read

“Region III, USNRC, 801 Warrenville
Road, Lisle, IL 60532—4351.”

PART 20—STANDARDS FOR
PROTECTION AGAINST RADIATION

3. The authority citation for part 20
continues to read as follows:

Authority: Secs, 53, 63, 65, 81, 103, 104,
161, 182, 188, 68 Stat. 630, 933, 935, 936,
837, 948, 953, 955, as amended (42 U.S.C.
2073, 2093, 2095, 2111, 2133, 2134, 2201,
2232, 2236), secs. 201, as amended, 202, 206,
88 Stat. 1242, as amended, 1244, 1246 (42
U.S.C. 5841, 5842, 58486).

Appendix D to §§20.1001-20.2402
[Amended]

4.In Appendix D to §§20.1001-
20.2402, the NRC Region III address is
revised to read “USNRC, Region III, 801
Warrenville Road, Lisle, IL 60532—
4351." The NRC Region III telephone
number is revised to read “(708) 829-
9500.” The NRC Region Il FTS
telephone number is revised to read
“(FTS) 829-9500."

PART 30—RULES OF GENERAL
APPLICABILITY TO DOMESTIC
LICENSING OF BYPRODUCT
MATERIAL

5. The authority citation for part 30
continues to read as follows:

Authority: Secs. 81, 82, 161, 182, 183, 186,
68 Stat. 935, 948, 953, 954, 955, as amended,
sec. 234, 83 Stat. 444, as amended (42 U.S.C.
2111, 2112, 2201, 2232, 2233, 2236, 2282);
secs. 201, as amended, 202, 206, 88 Stat.
1242, as amended, 1244, 1246 (42 U.S.C.
5841, 5842, 5846).

Section 30.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat, 2951 (42 U.S.C. 5851).
Section 30.34(b) also issued under sec. 184,
68 Stat. 954, as amended (42 U.S.C. 2234).
Section 30.61 also issued under sec. 187, 68
Stat. 955 (42 U.S.C. 2237).

§30.6 [Amended]

6. In § 30.6, paragraph (b)(2)(iii), the
NRC Region III address in the last
sentence is revised to read “U.S.
Nuclear Rsfulatory Commission, Region
III, Material Licensing Section, 801
Warrenville Road, Lisle, Illinois 60532~
4351.”

PART 40—DOMESTIC LICENSING OF
SOURCE MATERIAL

7. The authority citation for part 40
continues to read as follows:

Authority: Secs. 62, 63, 64, 65, 81, 161,
182, 183, 186, 68 Stat. 932, 933, 935, 948,
953, 954, 955, as amended, secs. 11e(2), 83,
84, Pub. L. 95-604, 92 Stat. 3033, as
amended, 3039, sec. 234, 83 Stat. 444, as
amended (42 U.S.C. 2014(e)(2), 2092, 2093,
2094, 2095, 2111, 2113, 2114, 2201, 2232,
2233, 2236, 2282); sec. 274, Pub. L. 86-373,
73 Stat. 688 (42 U.S.C. 2021); secs, 201, as
amended, 202, 206, 88 Stat. 1242, as
amended, 1244, 1246 (42 U.S.C. 5841, 5842,
58486); sec. 275, 92 Stat. 3021, as amended by
Pub. L. 97-415, 96 Stat. 2067 (42 U.S.C,
2022).

Section 40.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Section 40.31(g) also issued under sec. 122,
68 Stat. 939 (42 U.S.C. 2152), Section 40.46
also issued under sec. 184, 68 Stat. 954, as
amended (42 U.S.C. 2234). Section 40.71 also
issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

§40.5 [Amended]
8.In §40.5, p
NRC Region HI ad

aph (b)(2)(iii), the
ss in the last
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sentence is revised to read “U.S.
Nuclear Regulatory Commission, Region
I1I, Material Licensing Section, 801
Warrenville Road, Lisle, Illinois 60532—
4351."

PART 70—DOMESTIC LICENSING OF
SPECIAL NUCLEAR MATERIAL

9. The authority citation for part 70
continues to read as follows:

Authority: Secs, 51, 53, 161, 182, 183, 68
Stat. 929, 930, 948, 953, 954, as amended,
sec. 234, 83 Stat. 444, as amended (42 U.S.C.
2071, 2073, 2201, 2232, 2233, 2282); secs.
201, as amended, 202, 204, 206, 88 Stat.
1242, as amended, 1244, 1245, 1246 (42
U.S.C. 5841, 5842, 5845, 5846).

Sections 70.1(c) and 70.20a(b) also issued
under secs. 135, 141, Pub. L. 97-425, 96 Stat.
2232, 2241 (42 U.S.C. 10155, 10161). Section
70.7 also issued under Pub. L. 95-601, sec.
10, 92 Stat. 2951 (42 U.S.C. 5851). Section
70.21(g) also issued under sec. 122, 68 Stat.
939 (42 U.S.C. 2152). Section 70.31 also
issued under sec. 57d, Pub. L. 93-377, 88
Stat. 475 (42 U.S.C. 2077). Sections 70.36 and
70.44 also issued under sec. 184, 68 Stat. 954,
as amended (42 U.S.C. 2234). Section 70.61
elso issued under secs. 186, 187, 68 Stat. 855
(42 U.S.C. 2236, 2237). Section 70.62 also
issued under sec. 108, 68 Stat. 939, as
amended (42 U.S.C. 2138).

§70.5(b)2)(Ill) [Amended]

§70.5 [Amended]

10. In § 70.5, paragraph (b)(2)(iii), the
NRC Region IIT address in the last
sentence is revised to read “U.S.
Nuclear Regulatory Commission, Region
I1I, Material Licensing Section, 801
Warrenville Road, Lisle, Illinois 60532~
4351.”

PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

11. The authority citation for part 73
continues to read as follows:

Authority: Secs, 53, 161, 68 Stat, 830, 948,
as amended, sec. 147, 94 Stat. 780 (42 U.S.C.
2073, 2167, 2201); sec. 201, as amended, 204,
88 Stat. 1242, as amended, 1245 (42 U.S.C.
5841, 5844).

Section 73.1 also issued under secs.
135, 141, Pub. L. 97425, 96 Stat. 2232,
2241 (42 U.S.C, 10155, 10161). Section
73.37(f) also issued under sec. 301, Pub.
L. 96-295, 94 Stat. 789 (42 U.S.C. 5841
note). Section 73.57 is issued under sec.
606, Pub. L. 99-399, 100 Stat. 876 (42
U.S.C. 2169).

Appendix A to Part 73 [Amended]

12. In Appendix A the address for the
NRC Region III office is revised to read
“USNRC, 801 Warrenville Road, Lisle,
IL 60532-4351." The NRC Region III
telephone number is revised to read
(708) 828-9500." The NRC Region III

FTS telephone number is revised to read
“(FTS) 829-9500."

Dated at Rockville, Maryland, this 23rd day
of November 1993.

For the Nuclear Regulatory Commission.
James M. Taylor,
Executive Director for Operations.
[FR Doc. 93-29726 Filed 12-3-93; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL RESERVE SYSTEM

12 CFR Part 204
[Regulation D; Docket No. R-0816]

Reserve Requirements of Depository
Institutions Reserve Requirement
Ratlos; Correction

AGENCY: Board of Governors of the
Federal Reserve System,

- ACTION: Final rule; correction.,

SUMMARY: This notice corrects certain
~ompliance dates and a dollar amount
in the graph in § 204.9 in the final rule
published November 23, 1993, 58 FR
61801. The final rule amended the
Regulation D reserve tranches,
designated the compliance dates, and
reestablished the deposit cutoff level.
The compliance dates for the low
reserve tranche adjustment and the
reservable liabilities exemption
adjustment are corrected to be one week
later than specified in the November 23,
1993, rule for institutions that report
quarterly. For institutions that report
quarterly, the tranche adjustment and
the reservable liabilities exemption
adjustment will be effective for the
computation period beginning Tuesday,
December 21, 1993, and for the reserve
maintenance period beginning
Thursday, January 20, 1994. In § 204.9,
the reserve requirement for net
transaction accounts over $51.9 million,
prior to adjustment for the $4.0 million
exemption amount, is corrected to be
$1,557,000 plus 10 percent of the
amount over $51.9 million.

EFFECTIVE DATE: December 14, 1993,
FOR FURTHER INFORMATION CONTACT:
Patrick J. McDivitt, Attorney (202/452-
3818), Legal Division, Board of
Governors of the Federal Reserve
System. For the hearing impaired only,
Telecommunications Device for the Deaf
(TDD), Dorothea Thompson (202/452-
3544), Board of Governors of the Federal
Reserve System, 20th and C Streets,
NW., Washington, DC 20551.

1. In FR Doc. 93-28685 on page 61801,
2nd column, make the following
corrections:

In the 2nd column in the Compliance
Dates caption, the fifth line, “December

14" is corrected to read “December 21";
in the eighth line, “‘January 13" is
corrected to read *‘January 20"

2. In FR Doc. 93-28685 on page 61802,
1st column, make the following
corrections:

In the 1st column in the
Supplementary Information caption in
the first full paragraph in the 14th line,
“December 14" is corrected to read
“December 21", and in the 16th line,
“January 13" is corrected to read
“January 20",

§204.9 [Corrected]

3. In FR Doc. 93-28685, in §
204.9(a)(1), on page 61803, in the chart
in the first column, under the heading
“Reserve requirement,” “$1,437,000" is
corrected to read “$1,557,000".

By order of the Board of Governors of the
Federal Reserve System, November 30, 1993.
William W, Wiles,

Secretary of the Board.
[FR Doc. 93-29708 Filed 12-3-93; 8:45 am]
BILLING CODE 6210-01-F

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 92-NM-44-AD; Amendment
39-8741; AD 93-23-07]

Airworthiness Directives; Airbus
Industrie Model A300-600 Serles
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule,

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Airbus Industrie Model
A300-600 series airplanes, that requires
inspections to detect cracks in the
center spar sealing angles adjacent to
the pylon rear attachment and in the
adjacent butt strap and skin panel, and
corrections of discrepancies. This
amendment is prompted by reports of
cracks in the vertical web of the center
spar sealing angles of the wing. The
actions specified by this AD are
intended to prevent crack formation in
the sealing angles; such cracks could
rupture and lead to subsequent crack
formation in the bottom skin of the
wing, resulting in reduced structural
integrity of the center spar section of the
wing

DATES: Effective January 5, 1984.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
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of the Federal Register as of January 5,
1994,

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Fedaral Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Stephen Slotte, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 88055-4056; telephone
(206) 227-2797; fax (206) 227-1320.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an
airworthiness directive (AD) that is
applicable to all Airbus Industrie Modsl
A300-600 series airplanes was
published as a supplemental notice of
proposed rulemaking (NPRM) in the
Federal Register on May 24, 1993 (58
FR 29802). That action proposed to
require repetitive high frequency eddy
current (HFEC) inspections to detect
cracks in the center spar sealing angles
adjacent to the pylon rear attachment,
cold work, and replacement of any
cracked parts. That action also proposed
to require additional inspections to
detect cracks of the adjacent butt strap
and skin panel, and repair, if necessary.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA's
determination of the cost to the public.
The FAA has determined that air safety
and the public interest require the
adogtion of the rule as proposed.

The FAA estimates that 30 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 12
work hours per airplane to accomplish
the required actions, and that the
average labor rate is $55 per work hour.
Based on thess figures, the total cost
impact of the AD on U.S. operators is
estimated to be $19,800, or $660 per
airplane. This total cost figure assumes
that no operator has yet accomplished

e requirements of 'i'x.is AD,

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in

accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) isnot a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evajuation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption “ADDRESSES."

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

93-23-07 Airbus Industrie: Amendment 39—
8741. Docket 92-NM—44-AD.

Afplicability: All Model A300-600 series
airplanes, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the center spar section of the wing,
accomplish the following:

(a) For those airplanes on which the
modification described in Airbus Repair
Drawing R571-40588 has not been
accomplished: Perform high frequency eddy
current (HFEC) inspections to detect cracks
in the center spar sealing angles adjacent to
Rib 8, in accordance with Airbus Industrie
Service Bulletin No. A300-57-6027, dated
October 8, 1991, at the times specified in
paragraph (a)(1), (a)(2), or (a)(3) of this AD,
as applicable:

(1) For airplanes that have accumulated
less than 12,000 total landings as of the

effective date of this AD: Prior to the
accumulation of 12,000 total landings or
within 2,000 landings after the effective date
of this AD, whichever occurs later; and
thereafter at intervals not to exceed 6,000
landings.

(2) For airplanes that have accumulated
12,000 total landings or more, but less than
14,000 total landings as of the effective date
of this AD: Prior to the accumulation of
14,000 total landings or within 2,000
landings after the effective date of this AD,
whichever occurs later; and thereafter at
intervals not to exceed 6,000 landings.

(3) For airplanes that have accumulated
14,000 total landings or more as of the
effective date of this AD: Prior to the
accumulation of 500 landings after the
effective date of this AD; and thereafter at
intervals not to exceed 6,000 landings.

(b) For those airplanes on which the
average flight time differs from 2.1 hours by
more than 10 percent: For purposes of
complying with this AD, the initial
inspection thresholds and the repetitive
inspection.intervals specified in paragraph
(a) of this AD must be multiplied by an
adjustment factor obtained from the formula
listed in paragraph 1.C.(3) of Airbus Industrie
Service Bulletin A300-57-6027, dated
October 8, 1991.

(c) For those airplanes on which the
modification described in Airbus Repair
Drawing R571—40588 has been
accomplished: Prior to the accumulation of
15,000 landings after accomplishing the
modification, or within 500 landings after the
effective date of this AD, whichever accurs
later; and thereafter at intervals not to exceed
6,000 landings, perform a HFEC inspection to
detact cracks in the center spar sealing angles
adjacent to Rib 8, in accordance with Airbus
Industrie Service Bulletin No. A300-57~
6027, dated October 8, 1991.

(d) If any crack is found in the center spar
sealing angles, including cracking entirely
through the sealing angle, as a result of the
inspections required by paragraph (a), (b), or
() of this AD, prior to further flight, replace
the pair of sealing angles on the affected wing
and cold work the attachment holes, in
accordance with Airbus Repair Drawing
R571-40589; and perform the repetitive
inspections required by paragraph (c) of this
AD.

(e) If any sealing angle is found to be
cracked through entirely as a result of the
inspections required by paragraph (a) or (c)
of this AD, prior to further flight, perform
additional inspections to detect cracksin the
adjacent butt strap and skin panel, in
accordance with paragraph 2.B.(5) of Airbus
Industrie Service Bulletin No. A300-57~
6027, dated October 8, 1991. If any crack is
found in the adjacent butt strap and skin
panel, prior to further flight, repair it in
accordance with Airbus Repair Drawing
R571-40611.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
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Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

() Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(h) The inspections shall be done in
accordance with Airbus Industrie Service
Bulletin No. A300-57-6027, including
Appendix 1, dated October 8, 1991. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Airbus
Industrie, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

{i) This amendment becomes effective on
January 5, 1994.

Issued in Renton, Washington, on
November 17, 1893.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 93-28679 Filed 12-3-93; 8:45 am]
BILLING CODE 4810-13-P

14 CFR Part 39

[Docket No. 93-NM-51-AD; Amendment
39-8747; AD 83-23-11}

Airworthiness Directives; McDonnell
Douglas Model DC-9 and Model DC-9-
80 Series Alrpianes, Model MD-88
Airplanes, and C-9 (Military) Alrplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas Model DC-9 and Model DC-9—
80 series airplanes, Model MD-88
airplanes, and C-9 (military) airplanes,
that requires an inspection of certain
nose wheel assemblies to ensure that
these assemblies are identified correctly,
and replacement of any assembly that is
identified incorrectly. This amendment
is prompted by a recent report that
several modified nose wheel assemblies
that do not meet Federal Aviation
Regulation (FAR) requirements have
been found installed on the affected
airplanes. The actions specified by this
AD are intended to prevent reduced
strength and structural integrity of the
nose wheel assembly.

DATES: Effective January 5, 1994.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 5,
1994.

ADDRESSES: The service information
referenced in this AD may be obtained
from Aircraft Braking Systems
Corporation, 1204 Massillon road,
Akron, OChio 44306-4186. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue SW., Renton,
Washington; or at the FAA, Transport
Airplane Directorate, Los Angeles
Aircraft Certification Office, 3229 East
Spring Street, Long Beach, California; or
at the Office of the Federal Register, 800
North Capitol Street NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Walter Eierman, Aerospace Engineer,
Systems and Equipment Branch, ANM-
131L, FAA, Transport Airplane
Directorate, Los Angeles Aircraft
Certification Office, 3229 East Spring
Street, Long Beach, California 90806~
2425; telephone (310) 988-5336; fax
(310) 988-5210.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations to include an
airworthiness directive (AD) that is
applicable to certain McDonnell
Douglas Model DC-9 and Model DC-9—
80 series airplanes, Model MD-88
airplanes, and C-9 (military) airplanes
was published in the Federal Register
on June 2, 1993 (58 FR 31354). That
action proposed to require a one-time
visual inspection of certain nose wheel
assemblies to ensure that these
assemblies are identified correctly, and
replacement of any assembly that is
identified incorrectly.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter supports the
proposed rule.

The Air Transport Association (ATA)
of America, on behalf of its members,
requests that the proposed rule be
withdrawn. The commenter suggests
that the FAA issue an information
bulletin advising Principal Maintenance
Inspectors of the addressed problem and
requesting that operators check
purchasing records to determine if nose
wheel assemblies have been purchased
from Aviation Wheel and Brake, Miami,
Florida. The commenter indicates that
the number of suspect nose wheel

assemblies is very small and no failures
have been reported to date.

The FAA does not concur with the
commenter’s request that this AD be
withdrawn. As explained in the
preamble of the proposal, the suspect
nose wheel assemblies are not safe for
use on heavier airplanes. If suspect nose
wheel assemblies were installed on
airplanes identified in this AD and not
detected, the strength and structural
integrity of thoss assemblies would be
reduced. Therefore, to correct this
unsafe condition, the FAA must require
that operators determine if these suspect
assemblies are installed. The
appropriate vehicle to ascertain that this
requirement is accomplished is the
airworthiness directive.

The commenter also requests that
operators be permitted to complete a
records for suspent assemblies,
rather than a physical inspection of the
airplane. The commenter indicates that
nose wheel assemblies having
unauthorized modifications would be
difficult to find by a line mechanic in
the field.

The FAA concurs with the
commenter’s request. Operators are
permitted to accomplish either
paragraph (a)(1) or (a)(2) of this AD.

While paragraph (a)(1) requires a
physical inspection of the nose wheel
assemblies, paragraph (a)(2) requires
operators to determine if the nose wheel
assemblies have ever been in the
possession of Aviation Wheel and
Brake, Miami, Florida. The FAA has
revised paragraph (a)(2) of the final rule
to indicate that this determination may
be accomplished by performing a
records search,

The commenter requests that the
gx(‘}oposed compliance time be extended

m 60 to 90 or 180 days. The
commenter states that a lengthened
compliance time would allow operators
to perform a sight inspection of the nose
wheel assemblies during normal shop
visits for a tire change or overhaul.

The FAA does not concur with the
commenter’s request to extend the
compliance time. In developing an
appropriate compliance time, the FAA
considered the safety implications and
normal maintenance schedules for
timely accomplishment of the required
actions. In light of these items, the FAA
has determined that 60 days for
compliance is appropriate. However,
paragraph (c) of the final rule does
provide affected operators the
opportunity to apply for an adjustment
of the compliance time if sufficient data
are presented to justify such an
adjustment.

One commenter asks that paragraph
(b) of the proposal be revised to
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eliminate “‘two different compliance
periods.” The commenter indicates that
paragraph (b) stipulates immediate
compliance for wheel assemblies
installed after the effective date of the
AD

The FAA does not concur with the
commenter’s request to revise paragraph
(b) of the AD. The purpose of paragraph
(b) is simply to ensure that no suspect
nose wheel assembly is installed on an
airplane after the effective date of the
AD. The FAA finds this requirement
practical and a reasonable course of
action to ensure that the suspect
assemblies are not installed on the
affected airplanes, Removing an unsafe
conditio:x{ﬁat already exists on an
airplane necessarily involves
performing maintenance on the
airplane, and the FAA always provides
some kind of “‘grace period” in order to
minimize disruption of operations. On
the other hand, prohibiting installation
of spares that have been determined to
create an unsafe condition does not
require any additional maintenance
activity; it simply requires use of one
part rather than another. In general,
once the FAA has determined that an
unsafe condition exists, it is its policy
not to allow that condition to be
introduced into the fleet. In developing
the technical information on which
every AD is based, one of the important
considerations is the availability of parts
that the AD will require to be installed.
When it is determined that those (safe)
parts are immediately available to
operators, it is the FAA's policy to
prohibit installation of the unsafe parts
after the effective date of the AD.

Further, the FAA considers that the
period of time between publication of
the final rule AD in the Federal Register
and the effective date of the final rule
(usually 30 days) is sufficient to provide
operators with an opportunity to
determine their immediate need for
modified spares and to obtain those
parts, Of course, in individual cases
where this is not possible, every AD
contains a provision that allows an
operator to obtain an extension of
compliance time based upon a specific
showing of need. The FAA considers
that this policy does increase safety and
does not impose undue burdens on
operators.

One commenter requests that the 60-
day compliance time specified in the
proposal be revised to require that nose
wheel assemblies installed on aircraft
with a ramp weight of less than 148,000
Ibs. be inspected at the next removal/
shop visit, even if those nose wheel
assemblies are identified incorrectly.
The commenter states that, in the case
of its flest, installation of a wheel

assembly identified with the incorrect
dash number would not be a safety
concern since all wheel assemblies with
the basic part number 9550267 are
approved for use on its fleet.

e FAA does not concur with the
commenter's request to revise the
compliance time for certain airplanes. In
addition to the change of dash number
of the suspect wheel assemblies, a
suspect boss was welded onto the
wheel. Consequently, the strength of the
wheels is also in question. In light of
these safety implications, the FAA has
determined that a 60-day compliance
time is appropriate.

One commenter requests that the FAA
clarify whether an incorrectly identified
wheel may be overhauled, inspected,
;ﬂ)roperly reidentified, and reused on its

eet. The FAA responds by noting that
it is aware that suspect wheel
assemblies have a boss welded onto the
wheel. However, the FAA currently is
unaware of the availability of any
acce})table maintenance procedure that
would correct this modification.

One commenter requests that an
inspection item be added to the
Component Overhaul Manual for these
airplanes directing operators to confirm
the wheel assembly dash number at
each shop visit. The commenter
expresses concern that a one-time
ins on will not prevent the same
problem from ing in the future.

The FAA does not concur with the
commenter’s request to revise the
Component Overhaul Manual. This AD
addresses a problem created by the
unauthorized actions of one particular
Tepair station. Since the FAA cannot
predict which actions specified in the
Component Overhaul Manual would be
appropriate in preventing a problem
created by incorrect modifications
accomplished in the future, the FAA
finds tgat a change to that manual is not
appropriate at this time.

@ economic analysis paragraph,
below, has been revised to reflect the
current numbers of airplanes of the
affected design in the worldwide and
U.S. fleets and to revise the total cost
impact of the AD accordingly.

fter careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

There are approximately 1,950 Model
DC-9 and DC-9-80 series airplanes and
Model MD-88 and C-9 (military)
airplanes of the affected design in the

worldwide fleet. The FAA estimates that
1,150 airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 0.5 work hour per
airplane to accomplish the required
actions, and that the average labor rate
is $55 per work hour. Based on these
figures, the total cost impact of the AD
on U.S. operators is estimated to be
$31,625, or $27.50 per airplane. This
total cost figure assumes that no
operator has yet accomplished the
requirements of this AD.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this action (1) isnot a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1879); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends 14 CFR part 39
of the Federal Aviation Regulations as
follows:

PART 3S—AIRWORTHINESS
DIRECTIVES

1, The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C, App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.
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§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

93-23-11 McDonnell Douglas: Amendment
39-8747. Docket 93-NM-51-AD.

Applicability: All Model DC-9-10, -20,
-30, 40, and -50 series airplanes; Model
DC-9-81, -82, -83, and —87 series airplanes;
Model MD-88 airplanes; and C-9 (military)
airplanes; equipped with nose whesl
assembly part number 95502676 or
9550267-7; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the nose wheel assembly, resulting from
installation of a suspected unapproved part,
accomplish the following:

(a) Within 60 days after the effective date
of this AD, accomplish either paragraph (a)(1)
or (a)(2) of this AD.

(1) Perform a one-time visual inspection of
nose wheel assemblies, part numbers
9550267-6 and 9550267-7, to ensure that
these assemblies are identified correctly in
accordance with Section II, Accomplishment
Instructions, of Aircraft Braking Systems
Corporation Service Letter MD81-SL-3,
MD82-SL~-3, MD83-SL-4, MD87-SL-3,
MD88-SL—4, MD30-SL~1, DC9-10-SL~12,
DC9-30-SL~16, DC9-40-SL-16, DC9-50-
SL~8 (included in one document), dated
February 10, 1993.

(i) If any nose wheel assembly is not
identified correctly, prior to further flight,
replace that assembly with an FAA- arproved
assembly in accordance with the applicable
Aircraft Maintenance Manual,

(ii) If each nose whee! assembly is
identified correctly, no further action is
required by this paragraph.

(2) Determine if the nose wheel assemblies,
art numbers 9550267-6 and 9550267-7,
ave ever been in the possession of Aviation

Wheel and Brake, Miami, Florida. This
determination may be accomplished by
performing a search of maintenance or other
records.

(i) If it is not possible to make sucha
determination, or if the results of that
determination indicate that any nose wheel
assembly has been in the ion of
Aviation Wheel and Brake, accomplish the
inspection required by paragraph (a)(1) of
this AD.

(ii) If it is determined that a nose wheel
assembly has never been in the possession of
Aviation Whee! and Brake, lr:cn fuurlther action
is required by this pam%rap with res to
that nose whee! assemb st

(b) As of the effective dale of this AD, no
person shall install & nose wheel assembly,
part number 95502676 or 9550267-7, on
any airplane unless, prior to installation, that
nose wheel assembly has been inspected in
accordance with the requirements of
paragraph (a)(1) of this AD and has been
found to be identified correctly; or unless,
prior to installation, it has been determined
that the nose wheel assembly has never been
in the possession of Aviation Wheel and
Brake in accordance with the requirements of
paragraph (a)(2) of this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that

provides an acceptable level of safety must be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACQ),
FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note: Information conc the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(d) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

(e) The inspection shall be done in
accordance with Aircraft Braking Systems
Corporation Service Letter MD81-SL-3,
MD82~SL~3, MD83-SL-4, MD87-SL-3,
MD88-SL—4, MD90-SL~1, DC9-10-SL-12,
DC9-30-SL~16, DC9-40-SL-16, DC9-50—
SL~8 (included in one document), dated
February 10, 1993. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Aircraft Braking Systems
Corporation, 1204 Massillon Road, Akron,
Ohio 44306—4186. Copies may be inspected
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Transport
Airplane Directorate, Los Angeles Aircraft
Certification Office, 3229 East Spring Street,
Long Beach, Californig; or at the Office of the
Federal Register, 800 North Capitol Street,
NW., suite 700, Washington, DC.

(f) This amendment becomes effective on
January 3, 1994,

Issued in Renton, Washington, on
November 19, 1893.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 93-28952 Filed 12-3-93; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 71
[Airspace Docket No. 93-ASW-25]

Revocation of Class D Airspace:
Beeville, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action revokes the Class
D airspace at Beeville, TX. The
Department of the Navy has
decommissioned the Tactical Air

Navi aﬁon (TACAN) and

Nondi onal Radio Beacon (NDB)
serving the Naval Air Station (NAS),
Chase Field, TX, and canceled all
standard instrument approach
procedures (SIAP) based on these
navaids. Additionally, flight operations
have ceased and the airfield has been

closed. Controlled airspace will no
longer be needed to contain instrument
flight rule (IFR) operations at this
location.
EFFECTIVE DATE: 0901 UTC, March 3,
1994.
FOR FURTHER INFORMATION CONTACT:
Joe Chaney, System Management
Branch, Air Traffic Division, Southwest
Region, Department of Transportation,
Federal Aviation Administration, Fort
Worth, TX 76193-0530, telephone 817-
624-5531.
SUPPLEMENTARY INFORMATION:
History

On May 3, 1993, a proposal to amend
part 71 of the Federal Aviation
Regulations (14 CFR part 71) to revoke
the Control Zone at the Naval Air
Station (NAS), Chase Field, Beeville,
TX, was published in the Federal
Register (58 FR 26267). The Department
of the Navy has decommissioned all
navaids serving NAS Chase Field and
all SIAP’s based on these navaids have
been canceled. Additionally, NAS Chase
Field has been closed. Therefore,
controlled airspace will no longer be
needed to contain instrument flight
rules (IFR) operations at this location.
Airs ification, effective
September 16, 1993, has discontinued
the use of the term “control zone,”
replacmg it thh the designation *‘Class

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Other than the change in
terminology, this amendment is the
same as that proposed in the notice.

Class D airspace designations are

published in Paragraph 5000 of FAA
Ordar 7400.8A dated June 17, 1993, and
effective September 18, 1993, which is
incorporated by reference in 14 CFR
71.1 (58 FR 36298, july 6, 1993). The
Class D airspace designation listed in
this document will be removed from the
Order.

The Rule

This amendment to part 71 of the
Federal Aviation Ragufations revokes
the Class D airspace at NAS Chase Field,
Beeville, TX, which previously
provided controlled airspace for aircraft
executing all SIAP’'s at NAS Chase
Field, Beeville, TX.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a “significant
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regulatory action” under Executive Beeville Municipal Airport. The effective September 18, 1993, which is
Order 12866; {2) is not a “significant Department of the Navy has now incorporated by reference in 14 CFR
rule” under DOT Regulatary Policies decommissioned the Tactical Air 71.1 (58 FR 36298; july 6, 1993). The
and Procedures {44 FR 11034, February  Navigation (TACAN) and Class E airspace designation listed in
28, 1979); and (3) doss not warrant i Radio Beacon (NDB) this document will be published
preparation of a regulatory evaluation as serving NAS Chase Field, TX, and the subsequently in the Order.
the anticipated impact is so minimal. controiled airspace encompassing NAS The Rule
Since this is & routine matter that will Chase Field and Beeville Municipal has ®
only affect air traffic and gir  been revoked. The intent of this action This amendment to part 71 of the
navigation, it is certified that this rule is to reestablish controlled airspace Federal Aviation Regulations establishes
will not have a significant ecanemic extending upward from 700 feet sbove  Class E airspace at Beeville, TX, to
impact on a substantial number of small the ground [AGL) since it is nesded to rovide controlled airspace from 700
entities under the criteria of the contain aircraft executing standard ?eet AGL for aircraft executing SIAP's
Regulatory Flexibility Act. instrument approach procedures into the Beeville, TX, Municipal
List of Subs in 18 CFR Part 71 (SIAP’s) at Beeville Municipal Airport.  Airport,
’ } EFFECTIVE DATE: 0901 u.t.c., March 3, The FAA has determined that this
Airspace, Incorporation by reference, 1994 ’ regulation only involves an established
Navigation {air}. FOR FURTHER INFORMATION CONTACT: Joe  body of technical regulations that need
Adoption of the Amendment Cheaney, System Management Branch, frequent and routine amendments to
In cousidesation of the § e the Air Traffic Division, Southwest Region,  keep them opefationally current. It,
Poderd Mim“.’““ SR BN Department of Transportation, Federal  therefore—(1) is not @ “‘significant
oua on Administration . Aviation Administration, Fort Worth, regulatory action” under Executive
amends 14 CFR part 71 as follows: TX 761830530, telephone 817624 Order 12866; (2) isnot a “significant
5531. rule” under DOT Regulatory Policies
PART 71— pwsEnnen) 4 and Procedures (44 FR 11034; February
1. The authority citation for 14 CFR SUPPLEMENTARY INFORMATION: 26, 1979); and (3) does not warrant

part 71 continues to read as follows: History preparation of a regulatory evaluation as
Authority: 49 1.S.C. app. 1348(a), 1354(a), On May 3, 1993, a toamend the anticipated impact is so minimal.
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959~  part 71 of the Pederal Aviation Since this is & routine matter that will
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR  Regulations (14 CFR part 71) to continue  Only affect air traffic ures and air
11.69. to provide a transition area for Beeville ~ Davigation, it is certified that this rule
§71.1 [Amended] Municipal , Beeville, TX, was will not have a significant economic

impact on a substantial number of small
2. Thein ion by referencein  Published in the Federal Register (58 FR it tho crioria of th
14 CFR71.1 02 the Federal Aviation 26269). This action proposed to revise ;’;;Jﬁ',;’;dgmm A:LO S

Administration Order 7400.9A, the Beeville transition area to provide

Airspace Designations and Reporting adequate Class E airspace, extending List of Subjects in 14 CFR Part 71
Points, dated June 17, 1993, xod upward from 700 fest AGL to contain Airs on by reference
effective September 16, 1993, is instrument flight rules {IFR) operations e pace, Incorporati .
amended as follows: ; during pertions of the termi wigation (i),

: operation &::d whﬂem:siuonmg Adoption of the Amendment
Paragraph 5060: General between the enroute and terminal :
o VPR R environments at Beeville Municipal In consideration of the foregoing, the

: Faderal Aviation Administration
ASW TX D Beeville, TX {Removed] ~ Airport, Beeville, TX. _
PR T T mclasshigcaﬁm. effoctive September 18, 2mends 14 CFR part 71 as follows:
I . TX, on N , 1993, has discontinued the use of the .
wgsgtmd in Fort Worth, TX, on November 19 ket s “and e PART 71—{AMENDED)
Larry L. Craig, extending upward from 700 feet above 1. The authority citation for 14 CFR
grounld is mthw: ClmCh“E airspace. part 71 continues to read as follows:
i Simulteneously, Dairspace for A uharity: 4911.5.C. app. 1348(a), 1354(a),
[FR Doc. 8329590 Filed 12-3-93; 8:45am]  the Naval Air Station, Chase Field, will 1510, £0. 10854, 24 FR 9565, 3 CPR, 1950
104527 b revoked (DockstNo. 83 ASW 25) and 1969 coes \
Al A this Class Ealsapace farBowville | 1100 T F & UG 108g: 4 CR
Municipal Airport will be established.
14 CFR Part 71 l&mmmmdﬁo §711 [m_
participate in this rulemaking 2. Thein ration by reference in
[Airspace Docket No. 83-ASW-26) proceeding by submitting written 14 CFR 71.1 of the Federal Aviation
: comments on the proposal tothe FAA.  Administration Order 7400.9A,
?xevlslon ©f Class E Alrspace: Beeville, No comments objecting to the proposal ~ Airspace Designations and Reporting
were received. Other than the changein  Points, dated June 17, 1993, and
AGENCY: Federal Aviation terminology, this amendment is the effective September 16, 1993, is
Administrstion (FAA), DOT. same as that proposed in the notice. amended as follows:
ACTION: Final rule, The coordinates for this airspace Paragraph 6005: Class E airspace areas
docket are based on North American extending upward from 700 feet or more
SUMMARY: This action establishes Class  Datum 83. Class E airspace designations above the surface of the earth.
E nirspace at Beeville, TX. Previously, for airspace areas extending upward AR .
the controlled airspace for the Naval Air from 700 feet above ground level are
Station (NAS), Chase Field also published in Paragraph 6005 of FAA ASW TX ES Beeville, TX [Revised]
contained the controlled airspace for Order 7400.9A dated Junse 17,1993, and  Beeville Municipal Airport

- L]
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(lat. 28°21°52"N., long. 97°47'31"W.)
Beeville NDB

(lat. 28°22'04"N., long. 97°4740"W.)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Beeville Municipal Airport and 1.3
miles each side of the 138° bearing from the
Beeville NDB extending from the 6.6-mile
radius 1o 7.4 miles southeast of the airport.

L - L - -

Issued in Forth Worth, TX, on November
19, 1993.
Larry L. Craig,
Manager, Air Traffic Division, Southwest
Region.
[FR Doc. 83-29591 Filed 12-3-93; 8:45 am)
BILLING CODE 4910-19-M

14 CFR Part 158

Passenger Facllity Charges

AGENCY: Federal Aviation
Administration (FAA), DOT,

ACTION: Notice of enforcement policy
change.

SUMMARY: This Notice describes the
Federal Aviation Administration’s
(FAA) policy regarding implementation
of a recent law affecting the Passenger
Facility Charge (PFC) program. The law
prohibits the FAA from awarding
Airport Improvement Program (AIP)
grant monies to a public agency
imposing PFCs on tickets acquired with
frequent flyer and similar airline bonus
awards. While current FAA regulations
can be construed as requiring collection
of PFCs from passengers using frequent
flyer award tickets, until further notice
the FAA will consider collection of such
PFCs to be at the discretion of the public
agency and not a regulatory
requirement.

Accordingly, in order to protect its
AIP eligibility, a public agency may
inform the air carriers subject to
collection of PFCs that it will no longer
impose PFCs on tickets acquired with
frequent flyer and similar bonus awards
and that the carriers should terminate
PFC collections on such tickets.

PFC collection approvals will
continue to exclude approval for
collection from frequent flyer award
travelers unless a public agency
explicitly requests otherwise,

DATES: Effective Date: This notice of
enforcement policy is effective
November 19, 1993. Notification Date:
Notices provided by public agencies to
collecting carriers which are
postmarked no later than January 5,
1994 will be considered timely, and will
assure public agency eligibility for AIP
assistance is not jeopardized.

FOR FURTHER INFORMATION CONTACT:

Lowell H. Johnson, Office of Airport
Planning and Programming, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-3831.

SUPPLEMENTARY INFORMATION:

Background

The Aviation Safety and Capacity
Expansion Act of 1990 (ASCEA)
authorizes the Secretary of
Transportation to approve local
imposition of PFCs of $1, $2, or $3 per
enplaned passenger and to use PFC
revenue for approved projects, After
notice, cothment, and a public hearing,
the FAA promulgated a final rule, part
158 of the Federal Aviation Regulations
(FARs), to implement the PFC authority
conferred by the Federal Aviation Act of
1958, as amended (FAAct), effective as
of June 28, 1991 (56 FR 24254). The rule
sets forth procedures for public agency
applications for authority to impose
PFCs, for FAA processing of such
applications, for collection, handling,
and remittance of PFCs by air carriers,
for recordkeeping and auditing by air
carriers and public agencies, for
terminating PFC authority, and for
reducing Federal grant funds
apportioned to large and medium hub
airports imposing a PFC.

The Supplementary Information to
the Final Rule noted that many
comments were received requesting that
particular classes of persons or carriers
not be subject to PFCs, including
persons travelling on frequent flyer
discount fares. However, the final rule
did not provide an exception for
persons travelling on tickets obtained in
frequent flyer or similar bonus
programs. It also did not expressly
define "payigg gssen rs.” Rather, the
FAA exercis e authority
legislatively conveyed by section
1113(e)(14) of the FAAct, 49 U.S.C.
App. section 1513(e), to implement the
‘‘paying passenger” provision by
authorizing collection of PFCs from
revenue passengers as defined in 14
CFR part 241. Frequent flyer passengers
are considered revenue passengers
under part 241 “since the reventie
considerations for passenger travel were
included in their previously purchased
ticket.” 14 CFR part 241, §19.7,
appendix A, part X. As a result, part 158
requires air carriers to collect from those
passengers travelling on tickets acquired
through frequent flyer and other bonus

8.
E owever, section 328 of the
De ent of Transportation and
Related Agencies Fiscal Year 1993
Appropriations Act, Public Law 102-

388 (2d Session, October 6, 1992),
prohibited the FAA's use of
appropriated funds during fiscal year
1993 for planning or executing rules or
regulations to add PFCs to the cost of
travel benefits commonly known as
“frequent flyer award certificates” or
any other bonus program offered by any
airline. While section 328 did not
amend or repeal section 1113(e) of the
FAAct, and did not require repealing or
amending part 158 of the FARs, the
FAA was prohibited from approving any
aleication for PFCs under part 158
unless the proposed PFC excluded
charges on passengers enplaned on air
travel tickets provided by way of
frequent flyer award certificates or ani(
other bonus program. The FAA was also
barred from enforcing any failure to
collect or to remit covered charges
during fiscal year 1993. However,
section 328 did not affect approvals
granted before October 6, 1992.

The Department of Transportation
Appropriations Act for Fiscal Year 1994
was enacted on October 27, 1993,
Section 333 of that Act states that none
of the funds provided by this Act shall
be made available for any airport
development project, or projects,
proposed in any grant application
submitted in accordance with title V of
Public Law 97--248 (96 Stat. 671; 49
U.S.C. App. 2201, et seq.) to any public
agency, public authority, or public
airport that imposes a fee for any
passenger enplaning at the airport in
any instance where the passenger did
not pay for the air transportation which
resulted in such en&lanemem. including
any case in which the passenger
obtained the ticket for the air
transportation with a frequent flyer
award coupon.

Department of Transportation and
Related Agencies Appropriations Act for
the Fiscal Year Ending September 30,
1994, Public Law 103-122, section 333
(Oct. 27, 1993). .

In the Report accompanying H.R.
2750, the Committee on Appropriations
stated:

The bill includes a new general
provision * * * that prohibits the awarding
of any airport improvement program (AIP)
funds to any airport which allows the
collection of passenger facility charges (PFCs)
on tickets acquired with frequent flyer and
similar airline bonus awards. Last year this
Committee reported, and the Congress
adopted, language intended to prohibit the
FAA from approving the collection of
passenger facility charges (PFCs) from airline
passengers travelling on frequent flyer bonus
awards. In the report accompanying that
action the Committee indicated that it
believed the legislative history on this matter
was clear, and that the intent of Congress was
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clear, that passenger facility charges were not
to be collected from t flyers.
Notwithstanding that action, the FAA

issued regulations that only partislly
suspended such collections. Therefors the
Comumittee reiterates its view that frequent
flyers should not be subject to PFC
collections and in su of that position
instructs the FAA to withhold awarding any
funds appropriated for the Airport
Improvement Program to any airport, or
airport authority which imposes a passenger
factlity charge on any passenger travelling on
a frequent flyer bo::x’s award,

H.R. Rep. No. 103-190, 103d Cong.,
1st Sess, 47 (July 27, 1993).

The Senate Committee included the
House Bill language in the Senate
Report dated September 29, 1993, S,
Rep. No. 103-150, 103d Cong., 1st Sess.
65 (1993). Since there wers no
objections to that language, it was
neither amended nor a sed in the
House Conference Report dated October
18, 1983.

The FAA construes the legislative
intent in enacting ssction 333 to
terminate, as of October 27, 1993,
imposition of PFCs on gars
gnplana;i‘ on air tra;al tickets ded

y way of frequent flyer
certificates and similar bonus awards.
Therefors, the FAA will not approve a
ptcxkblic t;;:lbdion of Png on'nd
tickets frequent
other bonus awudughograms unlcy:r the
public agency affirmatively requests
such authority and certifies that it will
forgo AIP grant monies. The FAA
defines a “frequent flyer award” to
mean a zero-fare award of air
transportation that an air carrier or
foreign air carrier provides to a
passenger in exchange for accumulated
travel mileage credits in a customer
lcgalt{&rogmm. The FAA defines “any
other bonus award program” to mean
any othutla; accumulated travel mile o&-
accumulated credit

airline, whjchpmwo-maf?m

awards of ortation are made,
whaether or not the term “frequent flyer”
is used in the definition of that program.
The definitions of “frequent flyer
award" end “any other award
program” do not extend to redemption
of accumulated credits for awards of
e whish e T

or whi e paid a
published fare.

The FAA does not construe section
333 as applying to “two-for-the-price-of-
one” and similer marketing programs.
The FAA views each of the two
passsngers travelling together under

such a mar!

is
deemed to contribute fifty percent of the
amount paid for the air transportation.

As aresult, they are not covered by
section 333's language which applies
only in instances where the passenger
“* * * did not pay for the air
transportation which resulted in such
enplanement.” In addition, consistent
with the treatment of frequent flyer
award travellers as revenue passengers,
the FAA considers the traveller using
the ““free ticket"' t?hl:a a revenue
passenger “‘since the revenue
considerations for passenger travel were
included in {the simultaneously]
purchased ticket.” 14 CFR part 241,
§19.7 appendix A, part X. Thus, a PFC
will be collected on the “free ticket”
resulting from the “‘two-for”’ marketing
scheme since such passengers are not
included within the scope of
Congressional cencern.

FAA Policy on Implementation of
Public Law No. 103-122

With respect to those PFC
agplicanom approved prior to the date
of enactment of section 328 of the
De ent of Transportation and
Related Agencies Fiscal Year 1093
Appropriations Act, October 6, 1992,
the new law will have no retroactive
effect. Those PFC approvals still have
full force and effect and any PFC
collections from frequent flyers remain
valid under part 158 of the FARs. Public
agencies may or may not choose to
continue to collect PFCs from frequent
flyers bonus tickets or other bonus
tickets based upon their desire to be
eligible to receive AIP grant monies.
While current FAA regulations can be
constrgoed as requiring mﬂecéi:: of
PFCs from gers using frequent
flyer awani tickets, until further notics,
the FAA will consider collection of such
PFCs to be at the discretion of the public

agency and not a regulatory
m%t;irement.

order to protect its AIP eligibility,
a public may inform the air
carriers subject to collection of PFCs
thcakt it will no longer impose Plf’le on x
tickets acquired with frequent flyer an
similar bonus awards, as discussed in
this Notice, and that air carriers should
cease collection of such PFCs
immediately. In order to m,'oidoh .
uncertainty about continuing eligibility
for AIP funds under section 333, public
agencies should notify carriers as soon
as possible to terminate collection of
PFCs on tickets acquired with frequent
flyer and similar bonus awards but not
later than 30 days after the publication
of this notice in the Federal Register.
Public agencies that do not provide such
notices within 30 days of publication
will be presumed by the FAA to be
allowing the collection of PFCs on such
tickets.

The following is suggested languags
to implement this practice:

This is to serve as official notice by
(name of public agency) the starting on
(date), air carriers serving (name o/g
airport) shall terminate immediately
collection of facility charges
(PFCs) from LEose travelers flying on
frequent flyer mileage or other similar
bonus awards as defined by the Federal
Aviation Administration (FAA). This
netice is being issued pursuant to the
Department of Transportation and
Related Agencies Appropriations Act for
the Fiscal Year Ending September 30,
1994, Public Law 103-122, section 333
(October 27, 1993,), as interpreted by
the FAA in its notice published in the
Federal Register on December 6, 1993.
Please refer to the FAA notice for
S

on provisions
affecting PFC collections from frequent
flyers are included in pending ATP
reauthorization legislation. The FAA
will consider appropriate amendments
to part 158 of the FARs following
enactment of that legislation.

Issued in Washington, DC, on November.
19, 1993.

Quentin S. Taylor,

Deputy Assistant Administrator for Airports.
[FR Doc. 93-20585 Filed 12-3-93; 8:45 am]
BILLING CODE 4910-13-M

CONSUMER PRODUCT SAFETY
COMMISION

16 CFR Part 1600

Commission Organization and
Functions

AGENCY: Consumer Product Safety
Commission.

ACTION: Final rule.

SUMMARY: The Commission is revising
the addresses listed in in its statement
of organization and functions to reflect
the imminent relocation of its
headquarters and the relocation of its
Western Regional Center.

EFFECTIVE DATE: December 20, 1993.

FOR FURTHER INFORMATION CONTACT:
Joseph F. Rosenthal, Office of the
General Counsel, Consumer Product
Safety Commission, Washington, DC
20207-0001, telephone 301-504-0980,
SUPPLEMENTARY INFORMATION: Since this
rule relates solely to internal

ement, pursuant to 5 U.S.C.
553(b), notice and other public
procedures are not required and it is
effective immediately on the specified
effective date. Further, this action is not
a rule as defined in the Regulatory
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Flexibility Act, 5 U.S.C. 601-612 and,
thus, is exempt from the provisions of
the Act.

List of Subjects in 16 CFR Part 1000

Organization and functions
(government agencies).

Accordingly, 16 CFR part 1000 is
amended as follows:

PART 1000—[AMENDED]

1. The authority citation for part 1000
continues to read as follows:

Authority: 5 U.S.C. 552(a).

2. Section 1000.4 is amended by
revising paragraphs (a) and (b)(3) to read
as follows:

§1000.4 Commission address.

(a) The principal Offices of the
Commission are at 4330 East West
Highway, Bethesda, Maryland. All U.S.
Postal Service mail communications
with the Commission should be
addressed to the Consumer Product
Safety Commission, Washington, DC
20207-0001, unless otherwise
specifically directed. Materials sent by
private express services or by messenger
should be addressed to the Consumer
Product Safety Commission, 4330 East
West Highway, Bethesda, Maryland
20814-4408.

(b) " " ®

(3) Western Regional Center, 600
Harrison St., room 245, San Francisco,
California 94107-1370; Alaska,
American Samoa, Arizona, Arkansas,
California, Colorado, Guam, Hawaii,
Idaho, Louisiana, Montana, Nevada,
New Mexicao, Oklahoma, Oregon,
Texas, Utah, Washington, and
Wyoming,

Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission. -~

[FR Doc. 93-29736 Filed 12-3-93; 8:45 am)]
BILLING CODE 6355-01-F

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 200
[Release No. 34-33256]
Records Services, Fee Schedule

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission is amending its schedule of
fees for records services to increase the
copying fee from $0.22 to $0.24 per
page. After reviewing cost and revenue
information for the past year, the

Commission has determined that this
increase is justified.

EFFECTIVE DATE: December 1, 1993,

FOR FURTHER INFORMATION CONTACT:
Jessica L. Kole, (202) 272-2706, Office
of the Executive Director, Securities and
Exchange Commission, 450 Fifth Street
NW., Washington, DC 20549.
SUPPLEMENTARY INFORMATION: Copying
services are provided for records
publicly available through the public
reference rooms in the Commission's
home office at 450 Fifth Street, NW.,
Washington, DC 20549, its Northeast
Regional Office at suite 1300, 7 World
Trade Center, New York, New York
10048, and its Midwest Regional Office
at suite 1400, Northwestern Atrium
Center, Chicago, Illinois 60661. Copying
services are also provided for
Commission records requested and
released under the Freedom of
Information Act. Since the copying fee
was last increased on November 1, 1992,
the Commission has reviewed cost and
revenue information and has
determined that a $0.02 increase per
page is justified. The Commission also
finds that this fee increase relates to
“rules of agency organization,
procedurs, or practice” within the
meaning of the Administrative
Procedurs Act [5 U.S.C. 553(b)(3)(A)].
Therefore, it is not subject to notice and
comment under that Act.

List of Subjects in 17 CFR Part 200

Administrative practice and
procedure, Freedom of information.

Text of the Amendment

For the reasons set out in the
preamble, title 17, chapter II of the Code
of Federal Regulations is amended as
follows: 3 :

PART 200—ORGANIZATION;
CONDUCT AND ETHICS; AND
INFORMATION AND REQUESTS

1. The authority citation for q}m 200
continues to read, in part, as follows:

Authority: 15 U.S.C. 77s, 78d-1, 78d-2,
78w, 781I(d), 79t, 77sss, 80a-37, 80b-11,
unless otherwise noted.

L L - L ] -

2. Section 200.80e is amended by
revising the paragraph entitled
“Freedom of Information Act services”
to read as follows:

§200.808 Appendix E—Schedule of fees
for records services.
- - » - L

Regular service. Paper copies of
original paper copies, or from
microfiche accessible to the contractor,
will be shipped within seven calendar
days after the contractor receives the

order and material at $0.24 per page,
exclusive of any applicable shipment
cost and sales taxes,
* L3 * L3 -

By the Commission.

Dated: November 30, 1993.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 93-29666 Filed 12-3-93; 8:45 am]
BILLING CODE 8010-01-P

INTERNATIONAL TRADE
COMMISSION

19 CFR Part 201

Rules of General Application

AGENCY: International Trade
Commission.
ACTION: Final rule.

SUMMARY: The Commission is amending
its Rules of Practice and Procedure to
change the minimum notice period
afforded for Commission meetings held
pursuant to the Government in the
Sunshine Act from ten to seven days.
This amendment is consistent with the
requirements of the Sunshine Act, will
bring the Commission’s notice period
into conformity with that of most other
agencies under the Act, and will not
affect the Commission’s methods of
issuing such notices.
EFFECTIVE DATE: January 5, 1994.
FOR FURTHER INFORMATION CONTACT:
Shara L, Aranoff, Esq., Office of the
General Counsel, U.S. International
Trade Commission, telephone 202-205~
3090. Hearing impaired persons are
advised that information on the matter
can be obtained by contacting the
Commission’s TDD terminal on 202—
205-1810.
SUPPLEMENTARY INFORMATION: Section
335 of the Tariff Act of 1930 (19 U.S.C.
1335) authorizes the Commission to
adopt such reasonable procedure and
rules and regulations as it deems
nec to carry out its functions and
duties. Section 3 of the Government in
the Sunshine Act (5 U.S.C. 552b(g))
authorizes the Commission to
promulgate regulations to implement
the requirements of that Act.
Commission rules ordinarily are
promulgated in accordance with the
rulemaking provisions of section 553 of
the Administrative Procedure Act (5
U.S.C. 551 et seq.) (APA), which entails
the following steps: (1) Publication of a
notice of proposed rulemaking; (2)
solicitation of public comment on the
proposed rules; (3) Commission review
of such comments prior to developing
final rules; and (4) publication of the
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final rules thirty days prior to their
effective date. See 5 U.S.C. 553. Notice
of proposed rulemaking was published
in the Federal Register of September 23,
1993 (58 FR 49452) and interested
persons were given until October 25,
1993, to submit comments. No
comments were received. The final rule
adopted is therefore the same as the rule
proposed and published in the Federal
Rgﬁsler of September 23, 1993.

e Commission has determined that
this final rule does not meet the criteria
described in section 1(b) of Executive
Order 12291 (46 FR 13193, Feb. 17,
1981) and does not constitute a major
rule for the purposes of the EO. The
amendment is not subject to the filing
requirement of section 3(c)(3) of the EO.
Moreover, in accordance with the
Regulatory Flexibility Act (5 U.S.C. 601
note), the Commission hereby certifies
pursuant to 5 U.S.C. 605(b) that the final
rule set forth in this notice is not likely
to have a significant economic impact
on a substantial number of small
business entities. This is because the
final rule merely conforms the
Commission’s practice under the
Government in the Sunshine Act to that
of the majority of other agencies and is
not expected to have any significant
economic impact.

Explanation of the Amendment to 19
CFR Part 201

Sections 201.35(a), 201.35(c)(1),
201.35(c)(2), and 201.35(c)(3) are
amended to provide that public notice
of Commission meetings held pursuant
to the Government in the Sunshine Act
shall be issued at least seven days prior
to the date of the meeting. The present
rule provides for ten days’ notice.

This amendment is fully in
accordance with section 552b(e)(1) of
the Government in the Sunshine Act (5
U.S.C. 552b(e)(1)), which requires
agencies to make public announcement
of a meeting at least one week before the
meeting. Since only a very few agencies
afford more than seven days’ notice of
meetings under the Act, the amendment
is also in accordance with the practice
of most other agencies under the Act.

The Commission intends to continue
its present practice of issuing meeting
notices by posting each notice on the
bulletin board outside the Secretary’s
office, making additional copies of the
notice available to the public through
the Secretary’s office and the mailing
list, and submitting a copy of each
notice to the Federal Register for
publication.

List of Subjects in 19 CFR Part 201

Administrative practice and
procedurs, Sunshine Act.

19 CFR part 201 is amended as
follows:

PART 201—RULES OF GENERAL
APPLICATION

Subpart E—Opening Commission
Meetings to Public Observation
Pursuant to 5 U.S.C. 552b

1. The authority citation for subpart E
of part 201 continues to read as follows:

Authority: 5 U.S.C. 552b; 19 U.S.C. 1335.

2. Paragraphs (a) and (c) § 201.35 are
revised to read as follows:

§201.35 Notices to the public.

(a) At least seven (7) days before each
Commission meeting the Commission
shall issue a public notice which:

(1) States the time and place of the
meseting;

(2) Lists the subjects or agenda items
to be discussed at the meeting;

(3) States whether the meeting or
portion thereof is to be open or closed
to public observation; and

(4) Gives the name and business
phone number of the Secretary to the
Commission.

" L 3 * L] -

(c)(1) The 7-day period for public
notice provided for in paragraph (a) of
this section shall not apply when a
majority of the entire membership of the
Commission determines by recorded
vote that Commission business requires
that a particular meeting be called with
less than 7 days’ notice and that no
earlier announcement of such meeting
was possible.

(2) When the Commission has voted
in conformity with paragraph (c)(1) of
this section to shorten the 7-day period
for public notice provided for b
paragraph (a) of this section wi
respect to a particular meeting, the
Commission shall issue the public
notice required by paragraph (a) of this
section at the earliest practicable time,

(3) When the Commission not only
has voted in conformity with paragraph
(c)(1) of this section to shorten the 7-day
period for public notice provided for in
paragraph (a) of this section with
respect to a particular meeting, but also
has voted to close & portion or portions
of such meeting in accordance with
§201.36 of this subpart, the public
notice required by paragraph (c)(2) of
this section shall also include, or be
amended to include, if already issued,
those items specified in paragraph (b) of
this section.

* - - * -

By order of the Commission:

Issued: November 29, 1993,
Donna R. Koehnke,
Secretary.
[FR Doc. 93-29671 Filed 12-03-93; 8:45 am|
BILLING CODE 7020-02-9

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Soclal Security Administration

20 CFR Part 404
[Regulations No. 4]
RIN 0960—None Assigned

Federal Old-Age, Survivors and
Disablility Insurance; Determining
Disabliity and Bilndness; Extension of
Expiration Dates for Varlous Body
System Listings

AGENCY: Social Security Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Social Security
Administration issues listings of
impairments to evaluate disability and
blindness under the Social Security and
supplemental security income
programs. This rule extends the
expiration dates for several body system
listings. We have made no revisions to
the medical criteria in the listings; they
remain the same as they now appear in
the Code of Federal Regulations. These
extensions will ensure that we continue
to have medical evaluation criteria in
the listings to adjudicate claims for
disability at step three of our sequential
evaluation process based on
impairments in these body systems.
EFFECTIVE DATE: This regulation is
effective December 6, 1993.

FOR FURTHER INFORMATION CONTACT:
Regarding this Federal Register
document—Richard M. Bresnick, Legal
Assistant, Office of Regulations, Social
Security Administration, 6401 Security
Boulevard, Baltimore, MD 21235, (410)
965-1758,; regarding eligibility or filing
for benefits—our national toll-free
number, 1-800-772-1213.
SUPPLEMENTARY INFORMATION: On
December 6, 1985, we published revised
listings in parts A and B of appendix 1
to subpart P of part 404 (50 FR 50068).
We use the listings to evaluate disability
and blindness at the third step of the
se%uential evaluation process for adults
and children under the Social Security
and supplemental security income (SSI)
programs. The listings describe
disorders considered severe enough to
prevent a person from doing any gainful
activity, or, for a child under age 18
applying for SSI benefits based on
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disability, from functioning
independently, appropriately, and
effectively in an age-appropriate
manner. We use the criteria in part A
mainly to evaluate impairments of
adults. We use the criteria in part B first
to evaluate impairments of children
under age 18. If these criteria do not
apply, we may use the criteria in part A.

When we published the revised
listings in December 1985, we indicated
that medical advances in disability
evaluation and treatment and program
experience would require that the
listings be periodically reviewed and
updated. Accordingly, we established
dates ranging from 4 to 8 years on which
the various body system listings would
no longer be effective. We also provided
that each body system listing in parts A
and B would no longer be effective on
the specific date we set, unless we
extended the listing or revised and
promulgated it again. We promulgated
an B-year expiration date for 9 of the 13
listings in part A and all 13 listings in
part B so that these listings would no
longer be effective on December 6, 1993.
We promulgated earlier expiration dates
for the remaining listings in part A; i.e.,
the Musculoskeletal System (1.00),
Respiratory System (3.00),
Cardiovascular System (4.00), and
Mental Disorders (12.00). Subsequently,
we issued final rules to extend the
expiration dates of these four listings.
Wa also used the notice of proposed
rulemaking (NPRM) procedures to
revise the Respiratory System listings
(3.00 and 103.00) in s A and B and
the Mental Disorders listing (112.00) in
part B and to propose revisions to
several other Estings in parts A and B.
We will continue to use the NPRM
procedures if we believe that revisions
should be proposed for other listings.

In this final regulation, we are
extending for periods ranging from 2 to
5 years the expiration dates of the
listings that would otherwise no longer
be effective on December 6, 1993. These
listings are: Growth Impairment
(100.00); Musculoskeletal System (1.00
and 101.00); Special Senses and Speech
(2.00 and 102.00); Digestive System
(5.00 and 105.00); Genito-Urinary
System (6.00 and 106.00); Hemic and
Lymphatic System (7.00 and 107,00);
Skin (8.00); Endocrine System and
Obesity (9.00); Endocrine System
(109.00); Neurological (11.00 and
111.00); and Neoplastic Diseases,
Malignant (13.00 and 113.00).

Wae are also republishing the
expiration dates that we previously
established through the rulemakin
process for the other listings; i.e., the
Respiratory System (3.00 and 103.00),

Cardiovascular System (4.00 and
104.00), Multiple Body Systems
(110.00), Mental Disorders (12.00 and
112.00), and Immune System (14.00 and
114.00). We are not extending the
expiration dates for these listings in this
regulation.

Some of the listings will remain in
effect for up to another 5 years. We
reviewed the listings we are extending
and believe they are still valid, and will
remain valid, for purposes of evaluating
claims for Social Security and SSI

" benefits based on disability. As noted

above, we use the listings at the third
step of the sequential evaluation
process. Specifically, if we find that an
individual has an impairment that
meets the statutory duration
requirement and also meets or is
equivalent in severity to an impairment
in the listings, we will find that the
individual is disabled without
completing the sequential evaluation
process. We never use the listings to
find that an individual is not disabled.
Individuals whose impairments do not
meet or equal the criteria of the listings
receive individualized assessments at
the subsequent steps of the sequential
evaluation process.

In this final rule, we are making the
following changes, so that the various
body system listings we are extending
will no longer be effective on the
following dates.

Growth Impairment (100.00):
December 6, 1996.

Musculoskeletal System (1.00 and
101.00): June 6, 1996.

Special Senses and Speech (2.00 and
102.00): December 4, 1998.

Digestive System (5.00 and 105.00):
December 5, 1997.

Genito-Urinary System (6.00 and
108.00): December 5, 1997.

Hemic and Lymphatic System (7.00
and 107.00): December 6, 1995.

Skin (8.00): June 6, 1997.

Endocrine System and Obesity (9.00)
and Endocrine System (109.00): June 6,
1997.

Neurological (11.00 and 111.00): June
5,1998.

Neoplastic Diseases, Malignant (13.00
and 113.00): December 6, 1995.

We are also revising the introductory
paragraphs in appendix 1 to set out
more clearly when a listing will no
longer be effective unless it is extended
by the Secretary or revised and
promulgated again. We are replacing the
paragraphs in the introduction with a
single introductory statement followed
by a list of the body system listings
(with their listing numbers) and the
dates on which the listings will no
longer be effective.

Regulatory Procedures

The Department, even when not
required by statute, as a matter of policy
generally follows the Administrative
Procedure Act (APA) NPRM and public
comment procedures specified in 5
U.S.C. 553 in the development of its
regulations, The APA provides
exceptions to its notice and public
comment procedures when an agency
finds there is good cause for dispensing
with such procedures on the basis that
they are impracticable, unnecessary, or
contrary to the public interest. We have
determined that, under 5 U.S.C.
553(b)(B), good cause exists for
dispensing with the NPRM and public
comment procedures in this case. Good
cause exists because this regulation only
extends the dates on which various
body system listings will no longer be
effective and makes no substantive
changes to those listings. The current
regulations expressly provide that the
listings may be extended by the
Secretary, as well as revised and
promulgated again. Therefore,
opportunity for prior comment is
unnecessary, and we are issuing these
changes to our regulations as a final

rule.

Regulatory Flexibility Act

We certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it only affects individuals who
claim benefits under titles Il and XVI of
the Social Security Act. Therefore, a
regulatory flexibility analysis as
provided in Public Law 96-354, the
Regulatory Flexibility Act, is not
required.

Paperwork Reduction Act

This regulation imposes no reporting/
recordkeeping requirements
necessitating clearance by the Office of
Management and Budget.

(Catalog of Federal Domestic Assistance
Program Nos. 93.802, Sacial Security-
Disability Insurance; 93.803, Social Security-
Retirement Insurance; 93.805, Social
Security-Survivors Insurance; 93.807,
Supplemental Security Income)

List of Subjects in 20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-Age, Survivors and Disability
Insurance, Reporting and recordkeeping
requirements, Social Security.
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Dated: November 2, 1993.
Shirley Chater,
Commissioner of Social Security.
Approved: November 18, 1993.

Donna E. Shalala,
Secretary of Health and Human Services.

For the reasons set forth in the
preamble, part 404, subpart P, chapter
I1I of title 20 of the Code of Fede
Regulations is amended as set forth
below.

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950~ )

1. The authority citation for subpart P
of part 404 is revised to read as follows:

Authority: Secs. 202, 205 (a), (b), and (d)
through (h), 216(i), 221 (a) and (i), 222(c),
223, 225, and 1102 of the Social Security Act;
42 U.S.C. 402, 405 (a), (b), and (d) through
(b), 416(1), 421 (a) and (i), 442(c), 423, 425,
and 1302.

2. Appendix 1 to subpart P is
amended by revising the introductory
text before part A to read as follows:

Appendix 1 to Subpart P—Listing of
Impairments

The body system listings in parts A and B
of the Listing of Impairments will no longer
be effective on the following dates unless
extended by the Secretary or revised and
promulgated again.

1. Growth Impairment (100.00): December
6, 1996.

2. Musculosksletal System (1.00 and
101.00): June 6, 1996,

3. Special Senses and Speech (2.00 and
102.00): December 4, 1998.

4. Respiratory System (3.00 and 103.00):
October 7, 2000,

5. Cardiovascular System (4.00 and
104,00): January 6, 1994,

6. Digestive System (5.00 and 105.00):
December §, 1997,

7. Genito-Urinary System (6.00 and
106.00): December 5, 1997.

8. Hemic and Lymphatic System (7.00 and
107.00): December 6, 1995.

9. Skin (8.00): June 8, 1997.

10. Endocrine Systerm and Obesity (9.00)
and Endocrine System (109.00): June 8, 1997,

11. Multiple Body Systems (110.00): July 2,
1998.

2. Neurological {11.00 and 111.00): June
5, 1008,

5, 19

13. Mental Disorders (12.00): August 28,
1994,

14. Mental Disorders (112.00): December
12, 1995,

15. Neoplastic Diseases, Malignant (13.00
and 113.00): December 8, 1995.

16. Immune System (14.00 and 114.00);
July 2, 1998.

[FR Doc, 93-29651 Filed 12-3-93; 8:45 am)
BILLING CODE 4100-20-M

Food and Drug Administration

21 CFR Part 100
[Docket Nos. 92N-0383 and 83N-0172]

Misleading Contalners; Nonfunctional
Slack-Fill

AGENCY: Food and Drug Administration,
HHS

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is adopting a
regulation that implements section
403(d) of the Federal Food, Drug, and
Cosmetic Act (the act) by defining the
circumstances in which a food is
misbranded under that section of the
act. In particular, this regulation sets out
the circumstances in which the slack-fill
within a package is nonfunctional and,
therefore, misleading. FDA is taking this
action, in accordance with the Nutrition
Labeling and Education Act of 1990 (the
1990 amendments), to remedy the
inadequate implementation of section
403(d) of the act. Elsewhere in this issue
of the Federal Register, FDA is
proposing to revoke a regulation
implementing section 403(d) of the act
that became gnal by operation of law.
DATES: Effective January 5, 1994, for all
affected products initially introduced or
initially delivered for introduction into
interstate commerce on or after this
date.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA~305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Michelle A. Smith, Center for Food
Safety and Applied Nutrition (HFS—-
158), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202-205-5108.

SUPPLEMENTARY INFORMATION:
I. Background

In the Federal Register of January 6,
1993 (58 FR 2957), FDA proposed to
amend its regulations to define the
circumstances in which a food is
misbranded under section 403(d) of the
act (21 U.S.C. 343(d)). The proposed
rule, entitled “Misleading Containers;
Nonfunctional Slack-Fill” (hereinafter
referred to as the misleading container
proposal), responded to the provisions
of section 8 of the 1990 amendments
(Pub. L. 101-535), entitled “National
Uniform Nutrition Labeling,” which
added new section 403A to the act (21
U.S.C, 343-1). Section 403A(a)(3) of the
act prohibits States from directly or
indirectly establishing any requirement

for the labeling or packaging of any food
in interstate commerce of the type
required by section 403(b) (offered for
sale under the name of another food),
403(d) (misleading container), 403(f)
(appropriate prominenca of
information), 403(h) (standards of
quality and fill), 403(i)(1) (common or
usual name), or 403(k) (declaration of
artificial flavoring, coloring, or
preservatives) of the act that is not
identical to the requirements of such
sections. However, sections 6(b)(3) and
10(b)(1)(C) of the 1990 amendments
provide that the six provisions listed in
section 403A(a)(3) of the act do not
become preemptive until FDA
determines that each is being adequately
implemented by Federal regulations.

I?l response to section 6(b)(3)(B) of the
1990 amendments, FDA published in
the Federal Register of January 6, 1993
(58 FR 2470), final lists that identified
which of the above six sections of the
act that define circumstances in which
a food is misbranded are (and are not)
being adequately implemented by FDA's
regulations. The agency concluded that
sections 403(b), 403(f), 403(h), 403(i)(1),
and 403(k) of the act are bein
adequately implemented, and that
section 403(d) of the act is not being
adequately implemented. The agency’s
determination that section 403(d) of the
act is not being adequately implemented
is discussed further in the final list (58
FR 2470 at 2472).

The 1990 amendments require that
FDA propose revisions to its regulations
for any section that the agency
determines is not being adequately
implemented (section 6(b)(3)(C) of the
1990 amendments). Thus, FDA
published the misleading container
proposal to amend its regulations to
remedy the inadequate implementation
of section 403(d) of the act. In the
misleading container proposal, the
agency proposed to create new
§ 100.100 Misleading containers (21
CFR 100.100) that would: (1) Repeat the
misleading container provisions of
section 403(d) of the act, and (2) define
the circumstances in which the slack-fill
within a package is nonfunctional and,
therefore, misleading. FDA proposed to
define “slack-fill" as the difference
between the actual capacity of a
container and the volume of product
contained therein (proposed
§100.100(a)).

Interested persons were given until
March 8, 1993, to comment. FDA
received 20 letters, each containing one
or more comments, from food
manufacturers, trade organizations,
State and local officials, a consumer,
and a consumer interest group. Most
comments generally supported the
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proposed amendments. Many comments
suggested modification of various
provisions of the proposed rule or
requested clarification of certain issues.
A summary of the comments and the
agency's responses are presented in
section III. of this document.

IL Promulgation of Final Rule

Section 6(b)(3)(D)(ii) of the 1990
amendments provides that, if FDA does
not issue final revisions to its
regulations in accordance with section
6(b)(3)(C) within 30 months of the
enactment of the 1990 amendments, the,
proposed revisions shall be considered
the final revisions, and States and
political subdivisions shall be
preempted with respect to such
revisions.

The 30-month period established by
the 1990 amendments expired on May
8, 1993. Accordingly, FDA published a
notice in the Federal Register of May
12, 1993 (58 FR 27932), announcing that
the regulation that it proposed in the
misleading container proposal is
consid to be the final regulation by
operation of law, effective May 10, 1993.

e agency noted that the May 12, 1993,
notice was part of a separate rulemaking
contemplated by Congress if the agency
did not issue final revisions by May 8,
1993, and that it bore a separate docket
number (docket number 93N-0172) to
distinguish it from the January 6, 1993,
rulemaking, which was ongoing. FDA
also stated in the May 12 notice that it
intended to issue in the near future a
final rule in the misleading container
rulemaking that would supersede the
regulation that is considered final by
operation of law.

FDA is now issuing that final rule.
The agency advises that the revisions to
its regulations contained in this
document take into consideration the
comments that it received in response to
the January 6, 1993, misleading
container proposal. Therefore, FDA
finds that this final rule is better able to
ensure adequate implementation of
* section 403(d) of the act than the
regulation that was considered final by
operation of law but that did not have
the bensfit of a comment period. For
this reason, elsewhere in this issue of
the Federal Register, FDA is proposing
to withdraw the regulation that is
considered final by operation of law.
Because FDA considers it unlikely that
there will be any comment on that
proposed action, the agency is providing
that the version of § 100.100 that it is
publishing in this final rule will become
effective January 5, 1994, and supersede
the regulation that became final by
operation of law, If for any reason this
will not be the case, FDA will publish

an appropriate notice in the Federal
Register. '
I11. Comments to Proposal

A. Adequate Implementation

In the preamble to the pro rule
on misleading containers (58 FR 2957 at
2958) FDA advised that, should it
receive evidence establishing that
section 403(d) of the act is being
adequately implemented, the agency
would be willing to reconsider its
contrary determination.

1. One comment maintained that
section 403(d) of the act is being
adequately implemented and urged that
the agency reconsider the need for a
regulation. In support of its position, the
comment argued that the Fair Packaging
and Labeling Act (the FPLA) gives no
indication that Congress viewed FDA’s
implementation of section 403(d) of the
act to be inadequate. The comment also
maintained that the agency’s earlier
de.ision not to implement regulations
under the FPLA was an appropriate
response to the issue of slack-fill. The
comment stated that fill of containers
has rarely materially misled consumers.
Finally, the comment argued that the
potential benefits of expanded
implementation of section 403(d) of the
act, as osed, will become even less
needed in light of the agency’s renewed
emphasis on informative and
conspicuous labeling.

As an alternative, the comment
suggested that FDA establish a
compliance policy guide (CPG) that
affirms section 403(d) of the act by
stating that misleading fill constitutes
misbranding, and by li the
packaging considerations that FDA will
use when assessing compliance with
section 403(d). The comment stated that
such a CPG should be sufficient to
provide guidance to States that want to
enforce or adopt Federal law. -

Conversely, several comments stat
that section 403(d) of the act has not
been adequately implemented, and that
further regulation o?slacbﬁll is
necessary: (1) To ensure adequate
implementation of section 403(d) of the
act, (2) to provide guidance to industry,
and (3) to protect consumers, Comments
provided examples of products that are
on the market and, the comments
asserted, are mis!eadin‘ily filled.

FDA disagrees with the first comment.
The comment misinterprets the agency’s
previous determination not to issue
regulations defining “misleading fill”’
under the FPLA. The FPLA was
promulgated, in-part, to elaborate on
and to reinforce the misbranding
provisions in section 403 of the act.
Section 2 (15 U.S.C. 1451) of the FPLA

declares that “Informed consumers are
essential to the fair and efficient
functioning of a free market economy.
Packages and their labels should enable
consumers to obtain accurate
information as to the quantity of the
contents and should facilitate value
comparisens.” Section 5(c)(4) of the
FPLA (15 U.S.C. 1454(c)(4)) provides for
the promullgation of regulations,
whenever the promulgating authority
determines that such regulations are
necessary, to prevent the deception of
consumers or to facilitate value
comparisons of consumer commodities,
including regulations to prevent
nonfunctional slack-fill,

The agency’s earlier decision not to
promulgate, under the provisions of the
FPLA, regulations implementing section
403(d) of the act was in relation to the
efficient use of agency resources, not the
adequate implementation of the intent
of section 403(d). Based on a series of
surveys in the 1870’s on the incidence
and function of slack-fill in consumer
commodities (see 58 FR 2957 at 2959),
FDA concluded that establishing
specific limits on the level of slack-fill
of consumer commodities, while
authorized by the FPLA, would not be
an appropriate way to expend its
Tesources.

However, the 1990 amendments asked
a different question. They directed FDA
to examine the six sections of the act
referred to in section 403A of the act,
and the regulations issued by the
Secretary to enforce those sections, to
determine whether such sections and
regulations adequately implement the
purposes of such sections. In discussing
the preemption provisions of the 1990
amendments, Congressman Waxman
stated that a strong Federal regulatory
system must be in place before State
laws are preem (136 Con jional
Record H5842 (July 30, 1990)). Based on
the agency’s determination that section
403(d) of the act is not being adequately
implemented (58 FR 2470 at 2472), FDA
is compelled by the act to issue
regulations on misleading containers,
including misleading fill.

FDA aﬁ;o disagrees with the
comment's argument that the potential
benefits of & ded implementation of
section 403(d) of the act will become
even less necessary with FDA
enforcement of the new nutrition
labeling requirements. Although the
agency expects to work closely with
consumers and industry, especially
during the transition to use of the new
nutrition label, such interactions do not
ensure adequate implementation of
section 403(d) of the act. Section 403(d)
of the act addresses a completely
different aspect of how food is
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presented than the nutrition label does.
Further, as discussed in the final list
document (58 FR 2470 at 2471), there is
nothing in the act or in the legislative
history of the 1990 amendments that
indicates that level of enforcement
should be a factor in determining
adequacy of implementation. FDA
concluded (58 FR 2470 at 2471) that it
is appropriate to examine the
regulations in place to implement each
of the secticns in question to determine
whether each is being adequately
implemented.

e first comment provided no
evidence that section 403(d) of the act
is being adequately implemented.
Therefors, FDA concludes that there is
no basis for the agency to reconsider its
determination that section 403(d) of the
act is not being adequately
implemented.

A also finds no merit in the
comment’s suggestion that the agency
establish a CPG on section 403(d) of the
act. As noted above, section 6 of the
1990 amendments requires that FDA
revise its regulations to ensure that there
is adequate implementation of any of
the six sections of the act that it
determines is not being adequately
implemented. FDA regulations adopted
under section 701(a) of the act (21
U.S.C. 371(a)), after notice and comment
rulemaking, have the force and effect of
law. A CPG, on the other hand, is onl
a guideline. While guidelines establis
principles or practices of general
applicability that are acceptable to FDA
for a matter that falls within the laws
administered by the agency, they are not
legal requirements. Because a CPG is
not, by itself, legally binding, the agency
finds that issuing one on misleading fill,
as suggested by the comment, would not
be an adequate response under section
6 of the 1990 amendments for ensuring
adequete implementation of section
403(d) of the act. Therefore, FDA must
reject this aspect of the comment.

Thus, FDA agrees with the comments
that stated that section 403(d) of the act
is not being adequately implemented,
and that the adoption of a regulation is
necessary.

B. Preemption Provisions of the 1990
Amendments

2. One comment stated that it
sipported “any amendment that would
protect the consumer by further
specifying the circumstances by which
a package would be considered to be
misbranded.” However, the comment
expressed concern that Federal
preemption of State laws would reduce
consumer protection from misleading
containers and FDA to “allow
both State and local officials the

opportunity to protect the consumer by
not preempting State law.”

FDA appreciates the concern
expressed by the comment. However, in

roviding for national uniform nutrition

abeling, section 6 of the 1990
amendments preempts any State or local
requirement for the labeling or
packaging of the type required by
section 403(b), 403(d), 403(f), 403(h},
403(i)(1), or 403(k) of the act that is not
identical to the requirement of such
section. The 1880 amendments provide
that each of the six provisions listed in
section 403A(a)(3) of the act becoms
preemptive once FDA determines that
the particular provision is being
adequately implemented by Federal
regulations ar issues additional
regulations necessary to ensure
adequate implementation. Thus, FDA
does not have the option to forgo
preemption.

At the same time, the agency
recognizes the traditional role of the
States in protecting consumers against

misleading gackagm g and filling
practices. The agency expects that the

States will continue their active role in
this area under their own laws, where
appropriate, and in cooperation with
FDA under section 307 of the act (21
U.8.C. 337).

3. One comment stated that there
should be no presmption unless FDA
issues implementing regulations in the
specific area covered by State or local
law. Conversely, the comment
maintained that States and localities are
free to impose additional irements
within section 403(d) of the act if the
Federal government has not spoken on
certain specific issues.

FDA disagrees with this comment.
Section 403A(a)(3) of the act states that
no State or pelitical subdivision of a
State may t&:}cdy or indirectly establish
or continue in effect as to any food in
interstate commerce “* * * any
requirement of the required by
section 403(b), 403(d), 403(f), 403(h),
403(i)(1), or 403(k) of the act that is not
identical to the requirement of such
section.” Thus, under this provision, as
explained more fully in the final rule
entitled “State Petitions Requesting
Exemption from Federal Preemption”
(58 FR 2462, January 6, 1893), a State
provision prohibiting misleading
containers that is not identical to the
requirements of section 403(d) of the act
and to the provisions that FDA has
adopted to implement that section
would be preempted. As discussed in
response to the previous comment,

reemption is established as a matter of
aw by the 1890 amendments and to that
extent is outside the control of FDA.

C. “Made" or “Formed” Provisions of
Section 403(d] of the Act

Section 403(d) of the act states that a
food is misbranded “if its container is
so made, formed, or filled as to be
misleading.” Most of the discussion in
a report submitted by the Naticnal
Academy of Sciences, Institute of
Medicine, Food and Nutrition Board
(the IOM), and much of the information
that the IOM received, regarding the
adequacy of section 403(d) of the act
centered around whether consumers are
being adequately protected against
slack-filled containers. Furthermore, of
the States cited by the IOM that have
established more specific requirements
than section 403(d) of the act related to
misleading containers, most have
chosen to focus on misleading fill.

In concluding that section 403(d) of
the act was not being adequately
implemented, the IOM suggested that
FDA consider promulgating regulations
to prohibit misleading fill based on the
definition of nonfunctional slack-fill
provided for in the FPLA. The IOM did
not recommend that the agency
promulgate regulations with regard to
the "“made” or “formed"’ as to be
misleading provisions of section 403(d)
of the act.

Based on the IOM report and its
review of the administrative record,
FDA tentatively decided not to elaborate
on ways in which a container may be
made or formed as to be misleading.
FDA tentatively concluded that these
terms are straightforward and need little
elaboration (58 FR 2957 at 2960). The
agency invited comment on its tentative
conclusion.

4. Most comments that addressed this
issue supported FDA'’s tentative
determination that the terms “‘made”
and “formed”’ do not require further
elaboration. Comments stated that
current implementation of section
403(d) of the act is adequate to prevent
containers that are made or formed as to
be misleading, and that no significant
unaddressed problems exist in the
marketplace with respect to these
provisions.

On the other hand, two comments
stated that FDA had not gone far enough
in its proposed regulation. These
comments maintained that the agency
should address the “made” or “formed”
as to be misleading provisions of section
403(d) of the act. In support of their
position, the comments cited examples
of misleading packaging practices, e.g.,
packeges made with false bottoms,
similar to the examples that FDA
provided in the misleading container
proposal (58 FR 2957) to explain the
meaning of the “made” and “formed"'
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provisions in section 403(d) of the act.
These comments stated that such
pracuces would mislead consumers
‘and, therefore, should be addressed by
regulations implementing section 403(d)
of the act. These comments did not
provide information that such products
are currently being marketed.

After careful consideration of the
comments, FDA finds that the
comments have not provided any basis
on which to conclude that there are
significant unaddressed problems with
respect to containers that are made or
formed so as to be misleading. Of the
States that have adopted regulations
prohibiting misleading containers, most
have adopted the “made’ and “formed”
language of section 403(d) of the act
without elaboration. Based on these
factors, FDA finds that it is not
necessary to elaborate by regulation on
when a container is so made or formed
as to be misleading to fully implement
section 403(d) of the act. As discussed
in the misleading container proposal (58
FR 2957 at 2960), the agency believes
that the misleading packaging practices
cited by the comments, such as the use
of side walls and false bottoms whose
only purpose is to create empty space
(i-e., space devoid of product), are
clearly misleading, and that therefore,
no elaboration of section 403(d) of the
act is necessary to establish that such
practices constitute misbranding under
the act.

Thus, FDA concludes that the
statement in § 100.100 that a food is
misbranded if “its container is so made,
formed, or filled as to be misleading”
adequately addresses misbranding that
results from the way in which a
container is made or formed, and that
this approach is consistent with that of
the States that have chosen to adopt
regulations of this type.

Accordingly, FDA is incorporating the
language of section 403(d) of the act in
the first paragraph of new § 100.100, as
proposed but concludes that no
elaboration is necessary.

5. One comment stated that, because
FDA has not elaborated on the “made”’
or “formed" provisions of section 403(d)
of the act, the heading for proposed
§100.100 should read ""Misleading fill"
rather than “Misleading containers.”

FDA disagrees. Section 403(d) of the
act deals with misleading containers. As
discussed in the proposal (58 FR 2957),
the misleading container provisions of
section 403(d) of the act may be
triggered by misleading packaging
practices (i.e., containers that are made
or formed as to be misleading) or by
misleading fill. Although FDA has
chosen not to elaborate on the “made”

or “formed’’ aspects of section 403(d) of

the act, it is incorporating these
provisions of section 403(d) in new

§ 100.100 in their entirety. Therefors,
FDA finds that the heading “Misleading
containers’ is appropriate and is so
designating new § 100.100.

D. Misleading Slack-fill

6. Two comments stated that a food is
misbranded if its container includes
misleading slack-fill, regardless of
whether the slack-fill is functional or
nonfunctional. One comment provided
examples of slack-fill that, in its view,
would be misleading even though the
comment believed that the exceptions
set out in proposed § 100.100 would
exclude such examples from the
proposed definition of nonfuncticnal or
misleading fill. For example, the
comment described two opaque coffee
cups containing candy, wrapped in
cellophans, and sold as gift items. One
cup was filled to capacity while the
other contained filler in the nonvisible
portion of the cup and a smaller amount
of candy at the top. The comment stated
that the two cups appeared to contain
the same amount oF candy,
notwithstanding accurate net weight
statements. The comment assumed that
both products would be lawful under
proposed § 100.100(a)(5) which the
comment interpreted as exempting all
gift products from the definition of
nonfunctional slack-fill as misleading
fill. The comment suggested that FDA
eliminate any possible ambiguity by
modifying proposed § 100.100(a) to
read: “(a) A container shall be
considered to be filled as to be
misleading if it contains nonfunctional
slack-fill or if it contains slack-fill
which facilitates the perpetration of
deception or fraud.”

A second comment suggested that
FDA add a new paragraph (b) to
proposed § 100.100 stating that even
when a package meets the criteria for
the exceptions in proposed
§100.100(a)(1) through (a)(5), the
package may still be misleading. This
comment stated that such a new
paragraph should read as follows: “(b)
Notwithstanding compliance with
subsection (a)(1) through (a)(5), a food
shall be misbranded within the meaning
of section 403(d) of the Federal Food,
Drug, and Cosmetic Act if it is packaged
in such a way as to be deceptive or
misleading.”

FDA believes that the comments
misinterpreted the intent of the
exceptions to the definition of
nonfunctional slack-fill set out in
§100.100(a). In the misleading container
proposal (58 FR 2957 at 2961), FDA
defined “nonfunctional slack-fill” as the
empty space in a package that is filled -

to substantially less than its capacity for
reasons other than to accomplish a
specific functional effect. FDA set out in
proposed § 100.100(a)(1) through (a)(5)
types of products or practices that
typically result in slack-fill within a
container but as a part of which, the
agency tentatively concluded, the slack-
fill performs a s&odﬁc functional effect.

FBA advises that the exceptions to the
definition of “nonfunctional slack-fill*’
in § 100.100(a) apply to that portion of
the slack-fill within a container that is
necessary for, or results from, a specific
function or practics, e.g., the need to
protect a product. Slack-fill in excess of
that necessary to accomplish a
particular function is nonfunctional
slack-fill. Thus, the exceptions in
§ 100.100{a) provide only for that
amount of slack-fill that is necessary to
accomplish a specific function. FDA
advises that these exceptions do not
exempt broad categories of food, such as

ift products and convenience foods,

m the requirements of section 403(d)
of the act. For example, § 100.100(a)(2)
recognizes that some slack-fill may be
necessary to accommodate requirements
of the machines used to enclose a

roduct in its container and is therefore:
ctional slack-fill. However,
§ 100.100(a)(2) does not exempt all
levels of slack-fill in all mechanically
packaged products from the definition
of nonfunctional slack-fill

Consequently, in the case of gift
products such as those described by the
first comment (i.e., coffee cups filled
with candy), reasonable amounts of
slack-fill that result from differences in
the volume of the container (whose size
is also related to its use after the food
is consumed) and the amount of food
contained therein is a function of the
nature of the gift product and the
continued utility of the container. Slack-
fill in excess of that which is dictated
by reasonable differences in the volume
of a gift container and the amount of
food contained therein is nonfunctional
slack-fill.

Space within a container that is
devoid of product is slack-fill,
regardless of whether it contains air or
“filler.” FDA finds that slack-fill whose
only function is to mislead consumers is
nonfunctional slack-fill. FDA also finds
that deceptive methods of packaging
whereby that portion of the contents
displayed gives the consumer an
erroneous impression as to the quantity
of product in a container, whether such
deception is accomplished through
misleading fill, misleading packaging, or
both, is misbranding.

FDA finds that the above suggestions
are redundant with respect to the
provisions of § 100.100 that already
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state that a food is misbranded if its
container is so made, formed, or filled
as to be misleading. Thus, the six
categories of functional slack-fill listed
in §100.100(a) do not provide a “‘safe
haven" from deceptive packagin
practices: packages whose slack-fill is
functional but that are otherwise made,
formed, or filled in a manner that is
misleading still violate section 403(d) of
the act.

The agency notes that in cases such as
United States v. 174 Cases * * * Delson
Thin Mints, 195 F. Supp. 326 (D.N.].
1961), aff’d 302 F.2d 724 (3d. Cir. 1962),
courts have ruled that the phrase
“misleading fill” is too vague to permit
direct enforcement. FDA advises that
the intent of § 100.100(a) is to ensure the
adequate implementation of section
403(d) of the act b{ roviding a more
concrete, enforcea lg definition for the
tEm “misleading fill.” Thus, FDA

ds that establishing a two-pronged
test where one of the tests is whether a
container is filled so as to be
misleading, as suggested by the
comment, does nothing to elaborate on
the meaning of “misleading fill” or
“misleading container” and is therefore
contrary to the intent of this rulemaking.

FDA also disagrees with the

suﬁfsﬁon that functional slack-fill
mi

t be misleading slack-fill. In United
States v. 174 Cases * * * Delson Thin
Mints, the court ruled that “the efficacy
of the packaging, both from the
standpoint of protecting the product and
from the standpoint of economy of
manufacture outweighs its deceptive
guality." provided that no less

eceptive alternative is available. FDA
advises that the exceptions to the
definition of “nonfunctional slack-fill”
in new § 100.100(a) are meant to
elaborate on the circumstances in which
slack-fill within a package is functional
slack-fill as opposed to misleading fill.
To the extent tﬁat such slack-fill, or the
practice that results in such slack-fill,
performs a necessary function, it would
not constitute nonfunctional slack-fill
and thus would not be misleading
within the meaning of the term in
section 403(d) of the act.

FDA finds that adding a new
paragraph (b), as suggested, would fail
to recognize that slack-fill is justified
when it performs a necessary function
in a packaged food product. FDA also
finds that to be consistent with the
findings in cases such as United States
V. 174 Cases * * * Delson Thin Mints,
functional slack-fill as provided for in
§100.100(a)(1) through (a)(6) is not
misleading fill. Therefore, FDA must
deny the request,

7. One comment suggested that, if
FDA does not include a provision

prohibiting misleading fill as requested
by the preceding comments (i.e., as a
two-pronged test), the agency should
amend the language in § 100.100(a) to
clarify that these exceptions apply only
to necessary or unavoidable slack-fill.
For example, the comment suggested
that proposed § 100.100(a)(3), which
provides for normal product settling
during shipping and handling, be
changed to read “unavoidable product
settling * * *.”

FDA agrees. FDA notes that the
‘nec or unavoidable’ aspect of
functional slack-fill is expressed in
several exceptions in § 100.100 by
phrases such as ““the requirements of the
machines * * *” (§ 100.100(a)(2)) and
“the need for the package to perform a
specific function * * *”

(§ 100.100(a)(4)). As stated above, FDA
finds that the exceptions to the
definition of nonfunctional slack-fill in
§100.100(a) apply to that portion of the
slack-fill within a container that is
necessary for, or results from, a specific
function or practice, e.g., the need to
protect a product. The agency also finds
that slack-fill in excess of that necessary
to accomplish a particular function is
nonfunctional slack-fill.

FDA notes that many factors influence
the amount of settling in a product. The
physical characteristics of the product,
e.g., particle size and shape, product
density, and product fragility, will
dictate how densely a product can be
packed without an increased incidence
of product breakage. Further, some
packaging equipment shakes the
container to encourage product settling
during the filling operation, thereby
achieving a greater level of fill within
the container and reducing subsequent
product settling. FDA finds that, to the
extent that the physical characteristics
of the product and the limitations of the
filling machine contribute to product
settling during shipping and handling,
such slack-fill is functional slack-fill.
On the other hand, FDA finds that
adjusting line speed and filling
equipment such that product is more
loosely packed than necessary, i.e., to
temporarily achieve what appears to be
a container, would not constitute
functional slack-fill under
§ 100.100(a)(3).

Accordingly, FDA is amending
§100.100(a)(3) tgo?edfy that slack-fill
resulting from product settling during
shipping is functional slack-fill when
sucg slack-fill is unavoidable.

E. Nonmisleading Nonfunctional Slack-
fill
In the preamble to the misleading

container proposal, FDA tentatively
concluded (58 FR 2957 at 2961) that

slack-fill in excess of that required to
perform a function in a food is
nonfunctional and, therefore,
misleading. FDA also invited comment
on whether it makes a difference if a
product is packaged in a container that
allows consumers to fully view the
contents of the container (58 FR 2957 at
2962).

8. Ten comments objected to the
provisions of proposed § 100.100 that
equate nonfunctional slack-fill with
misleading fill. Several comments stated
that neither the FPLA nor section 403(d)
of the act says "“‘nonfunctional slack-fill
is misleading," yet proposed § 100.100
concludes that nonfunctional slack-fill
constitutes misbranding.

Several comments stated that FDA
failed to specify that product that fails
to meet the criteria in proposed
§ 100.100 is not misbranded unless such
failure results in deception. One
comment stated tHat, absent a finding of
consumer deception by FDA,
nonfunctional slack-fill should not
render a product misbranded. These
comments maintained that products
packaged in containers that allow
consumers to fully view the contents of
the package should be exempt from the
definition of nonfunctional slack-fill as
misleading fill. One comment stated
that fill of container could not be
misleading when product is packaged in
“clear or fairly clear” (facka s.

One comment stated that § 100.100
should provide for adequate disclosure
of slack-fill in packages. The comment
acknowledged, however, that label
disclosure of slack-fill will not dispel
such visual misrepresentations as
caused by egregously oversized
packages. Another comment stated that
if consumers can be informed of any
level of slack-fill within the package,
through label statements, pictorials, or
other devices, they cannot be deceived
as to the fill of the container. Several
comments cited the protection against
deception provided for by net weight
statements.

Finally, one comment stated that level
of fill is irrelevant in a single-serve
package so long as the package contains
sufficient product to accomplish its
intended effect, e.g., enough sweetener
to sweeten a cup of coffee. Thus, the
comment maintained, it would not be
misleading for slack-fill to exist in any
single-serve package that clearly
indicates the content’s volume.

FDA disagrees with the comments
that stated the agency has no basis for
equating nonfunctional slack-fill with
misleading fill. From the beginning of
deliberations to revise the Food and
Drugs Act in 1933, a major goal was to
protect consumers from packages that




64128 Federal Register / Vol. 58, No. 232 / Monday, December 6, 1893 / Rules and Regulations

are made or filled so as to be
misleading. Senator Copeland (78
Congressional Record (May 16, 1934) as
quoted in Dunn, Federal Food, Drug,
and Cosmetic Act 161) stated “Another
dishonest practice that escapes the
present law, but can be stopped under
S. 2800 [section 403(d)] is that of slack
filling containers of food * * *.”
Congress determined (S. Rept. 361, 74th
Cong., 1st sess. 9 (1935)) that packages
that are only partly filled (containing
slack-fill) create a false impression as to
the quantity of food they contain, Thus,
throughout the legislative history of the
enactment of the misbranding
provisions in section 403(d) of the act,
slack-fill has been equated with
misleading fill.

Racogmzlns that factors such as
product shrinkage after shipping may
result in slack-fill within a package,
Congress stated that the provision in
section 403(d) of the act “is not
intended to authorize action against
packages that are filled as full as
practicable in good manufacturing
practice.” (S. Rept. 361, supra at 9.) This
statement, although allowing for the
presence of some amount of
unavoidable slack-fill, reinforces the
concept that, from the standpoint of fill,
nonmisleading containers are those that
are filled as fxzﬁl as practicable.

In section 2 of the FPLA, Congress
states that “Informed consumers are
essential to the fair and efficient
functioning of a free market economy.
Packages and their labels should enable
consumers to obtain accurate
information as to the quantity of
contents and should facilitate value
comparison.” Section 5(c) of the FPLA
provides for the promulgation of
regulations, including regulations
?mhibiﬁng nonfunctional slack-fill, to
acilitate value comparisons and to
prevent consumer deception. Thus, the
FPLA equates nonfunctional slack-fill
with misleading fill. Further, California
adopted the language of the FPLA for
nonfunctional slack-fill as a basis for
prohibiting misleading fill. Finally, the
IOM suggested that FDA also consider
using the FPLA definition of
nonfunctional slack-fill as a basis for
regulations to ensure adequate
implementation of section 403(d) of the
act. FDA concludss that there is
adet}‘ulgte basis for using a definition of
nonfunctional slack-fill as a means to
implement the intent of section 403(d)
of the act.

FDA finds that language similar to
that used in the FPLA will ensure
adequate implementation of the
misleading container provisions of
section 403{d) of the act and is
consistent with the intent of both the

FPLA and section 403(d). Therefore,
FDA is establishing new § 100.100
which, among other things, defines the
circumstances in which the slack-fill
within a package is nonfunctional and,
therefore, misleading.

FDA also advises that the standard in
section 403(d) of the act is whether a
container is misleading as opposed to
deceptive or fraudulent. According to
Webster’s II New Riverside University
Dictionary, “fraud” is “A deliberate
deception practiced so as to secure
unfair or unlawful gain."” Webster’s
defines “‘deceptive’ as “intended or
tending to deceive,” whereas
“misleading” is defined as “tending to
mislead.” FDA advises that the term
“misleading” does not require any clear
implication regarding intent. Thus, it is
not incumbent upon the agency to prove
deception in order to deem & food to be
misbranded under section 403(d) of the
act. Rather, FDA is defining misleading
fill as nonfunctional slack-fill. Thus, the
appropriate test is whether or not the
empty space within a performs
a specific function in relation to the
product or its packaging. FDA finds that
it is incumbent on manufacturers,
knowing the physical characteristics of
their products and the capabilities of
their pment, to ensure
that any slack-fill in their packages is
there to perform one or more valid
functions. Slack-fill whose only
function is to make the product
container larger, and thus to deceive the
consumer as to the quantity of food in
the container, is nonfunctional slack-fill
and, therefore, misleading.

With respect to arent
containers, FDA notes that section
403(d) of the act is intended to prohibit
partially filled packages that give a false
impression as to the quantity of food
they contain. FDA is not aware of there
ever having been any action against a
product that was allegedly filled so as
to be misleading that was packaged in
a container that allowed consumers to
fully view its contents. Nor can FDA
conceive of any situation related to fill
of container whare consumers would be
misled as to the quantity of contents in
such a container, Therefore, FDA is
modifying § 100.100(a) to specify that a
container that does not allow consumers
to fully view its contents shall be
consi to be filled as toa be
misleading if it contains nonfunctional
slack-fill, This action acknowledges that
misleading fill has not been an issue
when consumers can clearly see the
level of fill in a container. :

FDA advises that the exception for
containers that allow consumers to fully
view the contents of the container
applies to packages that are constructed

in such a way and made from such
materials that consumers can fully see
the amount of gmduct they are
purchasing and, consetiuently, could
not be misied as to the level of fill in
the container. This exception would
apply to containers made of transparent
material such as a glass jar or a clear
poly bag. It does not refer to containers
made of translucent material that must
be held up to the light, nor does it apply
to transparent containers bearing
labeling or graphics such that the
consumer’s clear view of the contents is
obscured.

FDA also advises that the ebove
exoaﬁ)ﬁon a%;;lies only to considerations
of fill. FDA believes that, in a
transparent container, level of fill would
not, by itself, mislead consumers as to
the quantity of product. However, it is
conceivable that transparent containers
could be made, shaped, or formed in
such a way as to mislead consumers as
to the quantity or quality of contents.
Conssquently, FDA finds that the
prohibition against containers that are
made or formed as to be misleading
applies to both transparent and
nontran t containers.

FDA advises that the entire container
does not need to be transparent to allow
consumers to fully view its contents,
i.e., a transparent lid may be sufficient
depending on the conformation of the
package. On the other hand, FDA finds
that devices, such as a window at the
bottom of a package, that require
consumers to manipulate the package,
e.g., turning it upsige down and
it to redistribute the contents, do not
allow consumers to fully view the
contents of a container. FDA finds that
such devices do not ad tely ensure
that consumers will not be misled as to
the amount of product in a package.
Therefore, such foods remain subject
the requirements in § 100.100(a) that
slack-fill in the container be functional
slack-fill. Further, FDA advises that
di?illaying a portion of the contents in
such a way as to give consumers an
erroneous impression of the quantity of
contents in a package, whether through
misleading [ﬁmckaging or through
misleading g practices, constitutes
misbran

FDA di
that stated

with the comments
at net weight statements
protect against misleading fill. FDA
finds that the presence of an accurate
net weight statement does not eliminate

the mis ding that occurs when a
container is mads, formed, or filled so
as to be misleading.

Section 403(e) of the act requires
packaged food to bear a label containing
an accurate statement of the quantity of
contents. This requirement is separate
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and in addition to section 403(d) of the
act. To rule that an accurate net weight
statement protects against misleading
fill would render the prohibition against
misleading fill in section 403(d) of the
act redundant. In fact, Congress stated
(S. Rept. No. 493, 73d Cong., 2d sess. 9
(1934)) in arriving at section 403(d) of
the act that that section is “intended to
reach deceptive methods of filling * * *
where the package is only partly filled
and, despite the declaration of quantity
of contents on the label, creates the
impression that it contains more food
than it does.” Thus, Congress clearly
intended that failure to comply with
either section would render a food to be
misbranded.

In the misleading container proposal
(58 FR 2957 at 2959), FDA noted that
some manufacturers employ label
statements such as ““Contents may settle
during shipping” or “‘Contents sold by
weight, not volume” to inform
consumers that a package will probably
appear to be less than full. Statements
such as “A certain amount of air is
packaged in each bag to act as a cushion
against breakage” alert consumers as to
the presence of slack-fill and provide
information on the function of the slack-
fill. FDA believes that such label
statements may reduce consumer
dissatisfaction with functional slack-fill
and, therefore, encourages their use.
However, FDA finds that label
statements cannot correct nonfunctional
or misleading fill.

FDA also disa; with the comment
that stated that slack-fill would not be
misleading in any single-serve package
that indicates the volume of the
contents. FDA finds there is no reason
to treat single-serve packages differently
from packages that contain multiple
servings with respect to prohibiting
nonfunctional slack-fill. To the extent
that slack-fill exists in some single-serve
packages (e.g., packages of table salt or
coffee creamer) because the
manufacturer is unable to further reduce
the size of the package, such slack-fill is
a function of a minimum package size
requirement, as set out in
§100.100(a)(6). In addition,
meanufacturers may package products,
such as high intensity sweeteners, in
premeasured packets for the
convenience of consumers. Thus, a
portion of the slack-fill in such packages
may result from the need for the
package to perform a specific function,
e.g., to provide convenience, and would
therefore be functional slack-fill within
the provisions of § 100.100(a)(4).
However, to the extent that slack-fill in
a single-serve package serves no
purpose other than to mask the amount

of product present, it is misleading.
Therefore, FDA must deny the request.

F. Related Products—Single Packaging
Machine

9. Several comments stated that it is
common practice to use one package
size and a single line or filling machine
to package related products. These
comments maintained that any law
regulating fill-of-container must take
into account the benefits of common
packaging, at least for related products.
One comment described a single line
operation used to package a variety of
frozen vegetables in the same-size poly
bag. The comment stated that, although
it believes the use of the same-size bags
is appropriate, differences in the size
and shase of various vegetables, such as
peas and broccoli florets, will result in
different levels of slack-fill within each
package. The comment suggested that
FDA s‘;&:cify that related products may
be packaged on a single line. Another
comment maintained that FDA should
recognize as functional slack-fill that
slack-fill that results from the practice of
packaging oddly shaped products,
especially seasonal items such as a
chocolate Santa or an Easter bunny, in
a common package.

As stated in the misleading container
proposal (58 FR 2957 at 2961), this
regulation is not intended to require
manufacturers who are operating under
current good manufacturing practice to
change the physical characteristics of a
food, nor is it intended to require
manufacturers to purchase additional or
more sophisticated packaging
equipment. FDA finds that the
exception from the definition of
“nonfunctional slack-fill” for slack-fill
resulting from the requirements of the
filling machine adequately covers the
use of a single filling machine to
package related products when such use
is appropriate, without further
exemptions. For example, even though
the above mentioned chocolate Easter
bunny and chocolate Santa may be of
approximately similar height and width,
their shapes are very different.
Therefore, packaging both products in
the same container would result in
different levels of slack-fill for each
product. However, the slack-fill in each
box may still be functional slack-fill if
it is justifiable based on the
conformation of the specific products.
On the other hand, using the same-size
package for an Easter bunny that is 12
inches (in) tall by 6 in wide and for a
chocolate ornament that has a 6-in
diameter would not be appropriate.

FDA advises that the amount of slack-
fill in a package is the result of both the
size of the container and the level of fill

therein. FDA notes that manufacturers
wishing to market related products in a
single, uniform container may vary the
amount of product in each container to
compensate for difference in the
physical characteristics of a particular
product. For example, a spice
manufacturer may fill one jar with 10
grams (g) of a leafy herb, such as parsley
or basil. However, in the case of a
denser spice, such as ground cumin, it
would require approximately 50 g of
product to fill the same size jar as full
as practicable. The price of each item
would then be adjusted to reflect both
the relative value and the amount of the
product in each container.

Equipment manufacturers often
design filling equipment to
accommodate different packaging needs,
e.g., cups of different heights with the
same diameter (lid size) or the ability to
heat seal packages of varying length
from a continuous sleeve of packaging
material. Further, some equipment is
designed so that a simple adjustment
can be made, such as changing the size
of the spacers between theinives used
to cut candy bars to a given length, that
changes the size of the product or the
fill of container. Therefore, depending
on the versatility of the machines used
to manufacture a product and to fill a
container, owning a single filling
machine does not necessarily limit a
manufacturer to a single package size or
a single level of fill.

G. Small Package Exception

FDA invited comment on the
appropriateness of establishing an
exemption from the definition of
nonfunctional slack-fill for packages
containing slack-fill that results from an
inability to further reduce the size of the
package. The agency noted that some
food products (e.g., saffron and
saccharin) are frequently sold in very
small quantities for various reasons,
including limited shelf-life, high cost
per unit volume, or the need to use only
a small amount of the product at any
one time.

10. Several comments stated that
small packages often contain slack-fill

~ that results from an inability to further

reduce the size of the package.
Comments maintained that such slack-
fill is a function of a minimum package
size requirement. Comments suggested
that proposed § 100.100(a) be modified
to specify that slack-fill resulting from
an inability to further reduce the size of
the package is not nonfunctional slack-
fill.

One comment argued that, in addition
to FDA's basic food labeling
requirements, packages must bear a UPC
code (Universal Product Code) and, in
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many cases, directions for preparation
or use of the product. The comment
urged FDA to find that products
packaged in the minimum-size package
necessary to accommodate all required
labeling information in a readable
format are not misleadingly filled.
Another comment stated that a
minimum package size may be
necessary to accommodate package
inserts such as dosing devices (e.g.,
measuring scoops), coupons, and other
premiums. Several comments stated that
a minimum package size is necessary to
facilitate handling and to discourage
pilfering. Comments maintained that
reducing package size beyond a certain
point would be impracticable and could
result in retailers delisting products that
are packaged in very small containers.
FDA agrees that reducing package size
beyond a certain point may cause
problems. However, because slack-fill is
the difference between the volume of a
container and the amount of food
contained therein, manufacturers can
control the amount of slack-fill through
choice of container size or through the
level of fill within the container. At the
same time, FDA realizes that some
products, such as products that are used
in small amounts and products with
limited shelf-life or high unit cost, must
be sold in small quantities. For example,
products such as saffron are sold in
such small quantities (e.g., 2 g or less)
that a package with no slack-fill could
be easily lost or stolen. Further,
increasing levels of fill may not be an
option because of the high unit cost.
FDA also notes that additional factors,
including marketing data and handling
and distribution irements have an
effect on what would constitute the
minimum package size for a particular
product. Some products such as breath
mints and bakers yeast may be packaged
in containers with very small volumes
(i.e., less than 2 cubic in). Such
products are often sold from a bin
attached to a shelf or rack in a specific
location within the store. Thus, even
though these products are sold in small
quantities, manufacturers and retailers
have devised systems to facilitate
handling of the products, thereby
allowing the product to be packaged in
a container whose size accurately
reflects the amount of product therein.
Further, some small packages are
attached to a larger card such that
consumers can clearly see the size of the
container, while the card provides
additional surface area to labeling,
to facilitate handling, or to discourage
pilfering.
Usage patterns may also influence the
level of fill in a package that is already
relatively small. For example, market

data may show that the appropriate
level of fill for products that are
expected to be prepared and consumed
at a single sitting would be that amount
necessary to serve a typical family of
four. In the case of a gelatin mix
sweetened with a high intensit
sweetenser, this amount would L no
more than 0.5 ounce (0z) of product.
FDA finds that, to the extent that such
foods must be sold in small quantities,
and be packaged in a container of some
minimum size to accommodate required
food labeling (excluding any vignettes
or other nonmandatory designs or label
information), discourage pilfering,
facilitate handling, or accommodate
tamper-resistant devices, the resuiting
slack-fill is functional slack-fill.
Therefore, FDA is adding new
paragraph (a)(6) to § 100,100, which
states that the empty space in a package
that results from an inability to further
reduce the size of the package is not
nonfunctional slack-ﬁfl. FDA advises,
however, that manufacturers relying on
this exception should be prepared to
demonstrate that the level of fill is
appropriate for the particular product,
and that package size cannot be further
reduced. .

H. Slack-fill Resulting From Product
Reformulation

In the misleading container proposal
(58 FR 2957 at 2962), FDA noted that
product reformulation may change the
density, weight, or volume of a product,
sometimes drastically, For example, the
agency described a package containing
approximately 3 oz (85 g) of gelatin mix
sweetened with sugar. The same
product sweetened with a high intensity
sweetener may weigh only 0.5 oz (14 g).
If the manufacturer uses the same
package for both products, the package
containing gelatin sweetened with the
high intensity sweetener will contain a
significantly greater amount of slack-fill.
The cy noted that the increased
slack-fill in the package containing 0.5
oz of product exceeds the amount of
slack-fill that is required to perform
such necessary functions as protecting
the product and ensuring proper
package closure in the package that
contains 3 oz of product. The agency
tentatively concluded (58 FR 2957 at
2962) that, absent a functional effect, the
portion of slack-fill within a container
resulting from product reformulation
(e.g., removal of @ macronutrient such as
sucrose) that reduces the volume of
product in that container constitutes
nonfunctional {misleading) slack-fill.
The agency invited comment on this
tentative conclusion and on the criteria
that could be used to di sh
between functional (justifiable) and

nonfunctional (misleading) slack-fill in
a case such as this.

11. Five comments strongly disagreed
with the agency's tentative conclusion
that an artificially sweetened version of
a food (0.5-0z nat weight) would be
misleading if it were packaged in the
same-size container as the
conventionally sweetened product (3.0-
oz net weight). One comment
maintained that, in the 9 years this type
of product has been on the market,
consumers have learned that removing &
bulky constituent, such as sucrose, may
reduce the total volume of a food.
Comments further maintained that
consumers associate package size with
the amount of finished product, not the
amount of mix in a package, Several
comments argued that if the package
containing a food formulated with a
high intensity sweetener were made
smaller, consumers would assume that
the amount of finished product from the
smaller package would be less. Thus,
comments argued, this is a case where
conforming package size to the physical
amount of product would be
misleading. One comment maintained
that the high volume of repeat sales for
such products, e.g., dessert mixes
sweetened with a high intensity
sweetener, is further evidence of the
lack of consumer deception.

Similarly, a comment from a food
manufacturer stated that it produces
different versions of a hot cocoa mix in
single-service envelopes packaged in
point-of-sale cartons. The products vary
in formulation, sweeteners, product
density, and net weight. Each version of
the food is packaged in the same-size
envelope and similar box and produces
the same amount of finished product.
The comment maintained that of the
70,000 letters and inquiries it received
from consumers in the last year, only 2
questioned why the sugar-frea dist hot
cocoa mix was packaged in the same-
size container as the regular hot cocoa
mix.

On the other hand, one comment gave
the example of a sugar-free diet product
where a portion of the increase in slack-
fill resulting from product reformulation
would, in its view, constitute
misleading fill. The comment included
copies of two containers, ons for a
sugar-free product and the other for a
diet version of the sugar-free food. The
comment maintained that consumers
expect the weight and volume of a
sugar-free food to be less than the
conventional food becauss of the
removal of the bulky swestener.
However, according to the comment, the
diet sugar-free version of the food
achieves its lower caloric value largely
by reducing the level of a major
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nutritive ingredient. Acco to the
comment, the velume of tﬁgi;?mhmg
diet product is one-third less than that
of the regular sugar-free food. The
comment suggested that FDA specify
that slack-fill resulting from the removal
of an essential nutritive ingredient
constitutes misleading fill.

FDA notss that reformulated products
and substitute foods cover a very broad
range of products, Product
reformulations are not limited to the
removal of bulky constituents such as
sucrose but include product
reformulations that result in less
dramatic changes in product volume.
For example, a manufacturer of a dried
pasta salad mix who uses a tube-shaped
macaroni product may also market a
second type of pasta salad mix using a
spiral shaped pasta product. Because
the pasta component of each mix has a
different shape, each mix would occupy
a different volume within the container
while still providing the same amount
of finished duct fe.g., ni: 140-g
servings). egree to which product
reformulation changes the amog:t) of
slack-fill in a container depends on the
degree to which the shape or density of
&e new i ient diffend&om mt:m of

e original ingredient and on the effect
of the reformulation on the volume of
the food. Pl
' Consumers dev expectations as to
the amount of product they are
purchasing based, at least in part, on the
size of the container. The congressional
report that accom; the FPLA
stated: “Packages have replaced the
salesman. Therefore, it is urgently
required that the information set forth
on these p be sufficiently
adequate to apprise the consumer of
their contents and to enable the
purchaser to make value comparisons
among comparable cts” (H.R.
(2078. 89th Cong., 2d sess., p. 7
September 23, 1966)). Thus, packaging
becomes the “final salesman" between
the manufacturer and the consumer,
communicating information about the
quantity and quality of product in a
container. Further, Congress stated (S.
Rept. 361, supra at 9) that “Packages
only partly filled create a false
impression as to the quantity of food
which they contain despite the
declaration of quantity of contents on
the label.”

In cases such as United States v. 174
Cases * * * Delson Thin Mints and
United States v. 116 Boxes * * * Arden
Assorted Candy Drops, 80 F. Supp. 911,
913, (D. Mass., 1948), the courts
ruled that the stendard against which
misleading fill should be tested is
whether the container would be likely

to mislead the ordinary purchaser as to

the quantity of its contents. In other

words, would the average consumer
expect to find more product in a
package than that which is contained
therein? FDA agrees that many
consumers who have become familiar
with substitute foods, such as a dry
dessert mix sweetened with a high
intensity sweetener, understand that
removing the bulky sweetener may
result in a smaller volume of mix, while
the amount of finished product remains
the same. However, consumers who are
not familiar with a particular substitute
food may be misled as to the amount of
product that they are purchasing if the
amount of product changes, and the size
of the container remains the same. Such
confusion is evidenced by the comment
that acknowledged receiving two letters
questioning why a small amount of a
substitute was packaged in the
same-size container as that used to hold
a larger quantity of the lar product.
FDA alsg notes:y that, alt{xeogtl:gb 3
consumers may become used to the
presence of nonfunctional slack-fill in a
particular product or product line, the
recurrence of slack-ﬁlgover an extended
period of time does not legitimize such
slack-fill if it is nonfunctional.

Further, FDA di s with the
comments that stated that packaging a
substitute or reformulated food in a
smaller container than the regular
product would be potentially
misleading about the amount of finished
product that the substitute or
reformulated food would producs, i.e.,
that consumers would assume that the
smaller container provides a smaller
amount of finished product. FDA notes
that, because of consumer interest in
environmental issues such gs brgg;imal .
packaging and recycling an use o
e(:cr;::in; h;hoemives to aeduce
P ing, shipping, and storage costs,
many products are being marketed in
forms such as concentrates and refills.
The fact that the smaller pack
provides as much product as :?:rger
package can be readily communicated to
the consumer. Just as label statements
such as “packed by weight not volume’
may be used to explain ional slack-
fill, label statements such as “Special
blend, this 39 ounce can provides at
least 36 more cups of cofgo compared
to a 3 pound (48 ounce) can of regular
coffee™ may be used to explain that a
small package provides as much or more
product than a package. FDA
;dvises&lhowvverth 3 thaltel:gi;lg statements

o not dispel the mis aspect of
nonfunctional slack-fill.

FDA finds that product reformulation
does not, by itself, justify slack-fill in
excess of that which is functional in the
regular or original product. On the other

hand, slack-fill in different versions of
related products may be functional
slack—ﬁﬁ under § 100.100(a)(2)
(requirements of filling machines),
provided that the manufacturer is
making appropriate use of available
packaging materials and filling
equipment. Furthermore, FDA
recognizes that reducing package size
below a certain minimum may not be
possible and has provided for slack-fill
resulting from an inability to further
reduce the size of a package in
§100.100(a)(6). Thus, in the case of
products such as gelatin sweetened with
a high intensity sweetener, where a
prosuct is sold in small amounts, slack-
fill may be a function of a minimum
package size requirement.

FDA agrees with the comment that
stated that remaoval of an essential
nutritive ingredient from a foed is
potentially misleading. As stated above,
product reformulation does not, by
itself, justify slack-fill in excess of that
which is functional in the regular or
original product. Thus, it is incumbent
on the manufacturer of a substitute food
to demonstrate that the slack-fill in their
packages does not exceed that which is
;_mcessary to perform a function for the

ood.

FDA also advises that foods that
purport to be useful in maintaining or
reducing caloric intake or body weight
must conform to the requirements of
§105.66 (21 CFR 105.66), including the
requirement that they not be
nutritionally inferior to the food for
which they substitute. A substitute food
that is nutritionally inferior to the food
for which it substitutes must be labeled
“imitation”. Absent this labeling, the
food is misbranded under section 403(c)
of the act. Hawever, section 403(c) is
separate and apart from the misleading
container provisions in section 403(d) of
the act.

I. Inmediate Container

12. One comment stated that slack-fill
applies only to the immediate container
in which a food is packaged, and that it
never refers to the amount of unfilled
space between the immediate container
and external packaging. The comment
defined “immediate container” as that
portion of the packaging that is in
immediate contact with the product.
The comment suggested, for example,
that in the case of a dry dessert mix
formulated with a high intensity
sweetener and a conventionally
sweetened dessert mix, both products
could be packaged in the same-size box
because '.g: only place where slack-fill
needs to be considered is within the
package liner that immediately contains
the dry mix. Therefore, according to the
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comment, manufacturers could avoid
excess slack-fill by reducing the air
space in the package liner containing
the dry mix made with a high intensity
sweetener. The comment also stated
that, to the extent that there is any issue
with respect to the use of the same-size
outer box for both regular and sugar-free
products, the issue is one of potentially
deceptive packaging and not slack-fill.

FDA disagrees with the comment’s
interpretation of “immediate container.”
Section 201(]) of the act (21 U.S.C.
321(1)) specifically states that the phrase
“immediate container” does not include
package liners. Furthermore, section
10(b) of the FPLA (15 U.S.C. 1459(b))
defines *“package’ as “* * * an
container or wrapping in which any
consumer commodity is enclosed for
use in the delivery or display of that
consumer commaodity to retail :
purchasers * * *.” Thus, the box that the
consumer sees when purchasing the
dessert mix, not the bag within the box,
is the immediate container, The amount
of slack-fill in the dessert mix package
would be based on the volume of the
box. The term “package”, as defined in
the FPLA, does not include shipping
containers or wrapping used solely for
transport or such containers or
wrappings that bear no printed matter
pertaining to any particular commodity.

FDA also advises that deceptive
packaging refers to containers that are
made or formed so as to be misleading,
such as containers made with false
bottoms. Therefore, the issue involved
in the example provided by the
comment, i.e., two products that differ
in volume but produce similar amounts
of finished product, is one of fill, not
packaging.

J. Additional Exceptions to the
Definition of “Nonfunctional Slack-fill"'

Many comments, although generally
in favor of proposed § 100.100,
requested clarification of various
provisions of the proposal or suggested
additional exceptions to the proposed
definition of nonfunctional slack-fill.
Specific comments were as follows.

Machine Requirements

13. Several comments stated that FDA
has not formally recognized all the
requirements of the machines used for
enclosing the contents of a package. One
comment stated that other machines,
such as equipment used to fill to
headspace above a product with
nitrogen to protect the product from
oxidation, have fill requirements,
Comments urged FDA to recognize that
slack-fill that results from the
requirements of machines used to
enclose the contents in a package is not

limited to filling machines but may
include other machines used to process
or lglt;ckage the product.

A agrees that packaging a product
may involve a series of unit operations,
such as: (1) Filling product in a
container, (2) flushing headspace with
nitrogen, and (3) sealing the container.
Each unit operation may require use of

a single, specialized piece of equipment.

FDA advises that the statement in
§100.100(a)(2) that recognizes that
slack-fill that results from the
requirements of “the machines used for
enclosing the contents in such package”
is not nonfunctional covers not only the
requirements of the filling machine
itself but of all equipment involved
when product and package come
together. FDA finds that, to the extent
that slack-fill is neces for the
efficient functioning of the machines
used to enclose the contents in a
package, such slack-fill is functional
slack-fill.

14. Two comments stated that, in
some instances, vending machines only
accommodate a standard size package.
Thus, products sold in vending
machines may have some empty space
related to the constraints of the vending
machine and the value of the product
relative to the expected price range for
products sold in a vending machine.
The comments requested that slack-fill
in a vending machine package be
recognized as a function of “the
requirements of the machines used for
enclosing the contents in such package”
as set out in § 100.100(a)(2).

FDA disagrees. The provisions in
§ 100.100(a)(2) provide for slack-fill
resulting from the requirements of the
machines used to enclose a product
within a container. FDA notes that this
exception is specific to those machines
involved in bringing together a product
and its package. The exception does not
extend to all machines used in the
manufacture, distribution, and sale of a
food.

FDA advises that many vending
machines are able to accommodate a
wide variety of package sizes and
shapes. Further, many vending
machines are able to dispense different
products at different prices, suchasa
package of gum, a candy bar, or a bag
of potato chips, from a single machine.
The comments did not provide any
evidence that the requirements of
vending machines would result in the
presence of functional slack-fill in a
significant number of products.
Furthermors, when consumers
contemplate purchasing a product from
a vending machine, value comparisons
based on visual assessment of the
product, including the size of the

package, become even more important
compared to other purchasing
situations. Thus, careful
consideration of the comments, FDA
finds that there is no basis to exempt the
slack-fill in containers that are sol
through vending machines from the
definition of “nonfunctional slack-fill”
in § 100.100(a).

Gift Products

15. Several comments stated that the
exception to the definition of
nonfunctional slack-fill in proposed
§100.100(a)(3) should not be limited to
gift products. Comments provided
examples of packaging that is intended
for reuse by consumers but that is not
necessarily sold as part of a gift item.
Examples included canisters designed
as coin banks or for other storage uses;
holiday, commemorative, or collectors
items; and jars that can be used as
glasses. Comments maintained that
these items are often meant as
promotional packs rather than gift
items, One comment suggested that FDA
exempt gift items or “products packaged
in other reusable containers.” In order
to qualify for such an exemption, the
comment suggested the following
criteria: (1) That the quality of the
package greatly exceed that which is
necessary to merely contain the product,
and (2) that the package play a primary
role in the presentation of the food. The

. comment maintained that cheap

packages such as those made of “flimsy
cardboard without additional covering”
should not be included in this
exemption. The comment also stated
that the size and conformation of most
reusable containers, other than
household items, can be easily
controlled.

On the other hand, one comment
maintained that manufacturers of gift-
type products in nonreusable
containers, where the container plays a
role in the presentation of the food,
need the same amount of flexibility as
manufacturers of gift products in
reusable containers. In support of its
argument, the comment described two
types of containers, .g., a rectangular
cookie tin and a paperboard box, both
having the same volume, design, and
label vignettes. The comment
maintained that the paperboard box
would be as attractive as the tin but
would be available to consumers at a
lower cost.

This comment suggested the
following criteria to distinguish gift

roducts from conventional food items:

1) Seasonal items and items sold for
special occasions (e.g., holidays and
birthdays) where packages are designed
to convey appropriate sentiments, and
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(2) the quality of the food component
exceeds that of the conventional food,
and this superior quality is conveyed by
the package (e.g., gourmet items sold in
specialty food sh:lgg). '

The comment maintained that,
because FDA has defined a “gift item”’
merely as a product that “is in a form
intended to be used as a gift" in the new
nutrition labeling regulations (58 FR
2159 and 2184, January 6, 1993), the
distinction between gift items packaged
in reusable versus nonreusable
containers in this rulemaking is
unnece . The comment suggested
that FDA amend § 100.100(a)(5) to read
“where a product is packaged in a form
intended to be used as a gift,"” thereby
eliminating the distinction between
reusable and nonreusable containers
an(;id focusing on the gift nature of the
food.

A few comments stated that slack-fill
resulting from packaging practices
whose value lies in the aesthetics of
presenting the product or in conveying
a sentiment should be allowed when
“the most si%niﬁcant purpose of the
package configuration is something
other than to misrepresent the quantity
of its contents."

FDA agrees with the comment that
stated that the proposed exemption for
functional slack-fill in gift products
(§100.100(a)(5)) should be expanded to
include products consisting of a food
pack in a reusable container where
the container has value that is both
significant in proportion to the value of
the product and independent of its
function to hold the food. FDA advises
that part of the purchase of a food
packaged in a reusable container is the
continued utility of the container. FDA
finds that the interest in the reusable
container would exist whether
consumers purchase the product as a
gift or for their own use. Therefore,
slack-fill resulting from reasonable
differences in the volume of a reusable
container and the amount of food
contained therein would be functional
slack-fill.

FDA notes that, depending on the
nature of the food and the type of
container used, manufacturers will have
varying degrees of control over the
amount of slack-fill in the container.
FDA disagrees with the comment that
stated that manufacturers using
nonreusable containers need the.same
amount of flexibility as manufacturers
of gift-type products packaged in
reusable containers. FDA finds that
manufacturers packaging product in
nonreusable containers have more
control over the size and conformation
of such containers compared to
manufacturers packaging product in

certain household items, such as a
coffee mug or a tea pot, whose size and
shape is also dependent on its intended
use after the food is consumed.

FDA finds that the term “reusable
container’ describes household items
{e.g., baskets and coffee cups) and
durable commemorative or promotional
packaging (e.g., holiday tins and
canisters with nostalgic graphics), FDA
agrees with the comment that stated that
containers made of flimsy materials
should not be included in this
exemption. FDA advises that the
purpose of § 100,100(a)(5) is to provide
a certain degree of flexibility to
manufacturers of products packaged in
containers, such as reusable household
items, that have a function above and
beyond that of containing the food.
Consequently, FDA is retaining the

roposed criterion that such containers
e reusable after the food is consumed.

FDA advises that the definition of
“gift item"" in the January 6, 1993, final
rule on nutrition labeling (58 FR 2079
at 2159 and 2184) was concerned with
providing consumers with accurate and
accessible nutrition information that
could be used to plan a healthy diet.
Thus, the nature of the container was
not germane to that final rule. However,
this final rule is concerned with the
ability of consumers to make
appropriate value comparisons based on
their perception of the quality and
quantity of food in a container. FDA
advises that, in this context, any factors
that influence the way in which a
container is made, formed, or filled are
important considerations. FDA finds
that some reusable containers are
available in a limited range of sizes, and
that using such containers to package
product may result in slack-fill that is,
in part, a function of the size of the
container relative to its continued utility
after the food is consumed. Therefore,
FDA concludes that the nature of the
container, .e,, its continued utility, may
have a significant influence on
container fill.

Most manufacturers try to market
their products as attractively as
possible. FDA finds that providing for
slack-fill solely as a function of
aesthetics is neither necessary nor
appropriate. FDA believes that such an
exception would cover a very broad and
poorly defined range of packaging
practices. Therefore, FDA denies the
request.

ccordingly, FDA is modifying
proposed § 100.100(a)(5) to specify that
reasonable amounts of slack-fill
resulting from the packaging of a food
component in a reusable container,
where the container is part of the
presentation of the food and has

significant value independent of its
function to hold the food, is not
nonfunctional slack-fill. FDA finds that
exempting reasonable amounts of slack-
fill in products consisting of a food
component and a reusable container
will provide manufacturers with
flexibility in packaging such products,
when such flexibility is needed, and
will provide consumers with product
choices.

Slack-fill That Plays a Role in the
Preparation or Consumption of a Food

16. One comment objected to that
portion of proposed § 100.100(a)(4) that
excepted slack-fill that performs a
function in the preparation or
consumption of a food from the
definition of nonfunctional slack-fill
“where such function is inherent to the
nature of the food and is clearly
labeled.” The comment suggested that
FDA modify proposed § 100.100(a)(4) to
provide that sucg function must be
either obvious or clearly labeled. In
support of its position, the comment
stated that it markets cereal in bowl-
shaped containers. The comment stated
that it is obvious to consumers that the
bowl-shaped package not only contains
their product but may also hold added
milk and be used to eat the food. The
comment maintained that when the
function of the package is obvious, it is
not necessary to explain it on the label.

FDA agrees that when the function of
the slack-fill is obvious (e.g., a bowl-
shaped food package that can be used to
consume the food), it is not necessary to
provide a label statement declaring the
obvious. FDA notes that some products
may be packaged so that consumers can
clearly see the amount of product
relative to other components of the
packaging, such as a baking tray. For
example, six, one-half cup, single-
serving containers of pudding may be
surrounded by an open-ended
cardboard sleeve that allows consumers
to view the size of the cups and to see
that they can be used to consume the
food. A box containing several packages
of a dry seasoning mix for saladp
dressings and a glass bottle in which the
dressings can be mixed and served may
be designed to display the bottle and the
smaller packages of seasoning mix.

On the other hand, many of the food
products addressed by § 100.100(a)(4)
are new and novel and may be
unfamiliar to consumers. The number
and range of these products are likely to
increase with future advancesTn”"
innovative packaging technologies and
product development. For example, a
package of microwavable brownies may
contain a tray in which the brownies
can be mixed and cocked. Thus the size
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of the package is a function of the
requirements of the beking tray, not the
amount of product. Further, the
convenience aspect of this product may
include not only faster preparation but
a smaller volume of product compared
to a typical package of brownie mix
intended to be cooked in a conventional
oven.

FDA finds that slack-fill resulting
from the need for a package to perform
a specific function (e.g., to play a role
in the preparation or consumption of a
food), where such function is inherent
to the nature of the food, is functional
slack-fill. FDA also finds that the
function of such packaging is a material
fact in the purchase of the food product
and must be communicated to the
consumer. Therefore, FDA has modified
proposed § 100.100(a)(4) to require that
the function of such slack-fill be clearly
communicated to the consumer.

17. Another comment requested that
FDA amend proposed § 100.100(a)(4) to
include minimum type size and
placement requirements for statements
explaining the function of the slack-fill.
The comment suggested that FDA
incorporate requirements similar to
those established for net quantity
declarations in 21 CFR 101.105(i).

FDA notes that under section 403(f) of
the act, required information shall be
prominently placed on the label or
labeling “‘with such conspicuousness *
* * and in such terms as to render it
likely to be read and understood by the
ordinary individual under customary
conditions of purchase and uss.”
Failure to comply with section 403(f) of
the act renders & food misbranded. FDA
also notes that 21 CFR 101.15 (§ 101.15)
sets forth conditions under which
required statements may be deemed to
lack the appropriate prominence or
conapicuousness. FDA has previously
found (58 FR 2470 at 2473) that section
403(f) of the act is adequately
implemented by FDA regulations.

The comment did not provide any
basis on which to conclude that section
403(f) of the act and the implementing
regulations in § 101.15(a) will not be
adequate to ensure that information
concerning the function of slack-fill in
containers is clearly communicated to
consumers, and that more specific type
size and placement requirements are
necessary. Therefore, FDA is not
establishing specific requirements for
type size or pEloement of statements
related to the function of slack-fill
within a container. However, should
FDA determine, in its experience with
new § 100.100(a)(4), that such
requirements would improve
implementation of §100.100, it would

consider amending the regulation
accordingly.

Dietary Supplements

18. One comment requested that
slack-fill in dietary supplements be
exempt from the definition of
nonfunctional slack-fill because,
according to the comment, consumers
do not make the same types of value
comparisons with respect to dietary
supplements that they make for
conventional food products. Therefors,
according to the comment, consumers
cannot be misled as to the amount of
product they are purchasing.

FDA disagrees. The agency is not
convinced by the comment that there is
any reason to treat dietary supplements
differently from other conventional feed
items. Some exceptions mo? be
appro&riate to this commodity class
(e.g., the small package exemption);
however, dietary supplements are food
and, as such, must comply with section
403(d) of the act.

Test Products

19. Several commaents suggested that
FDA provide an exemption in § 100.100
for products that are being test
marketed.

FDA is aware that a significant
proportion of new products are
introduced into the market place but are
discontinued after a brief trial. FDA
understands that there may be a
reluctance on the part of some
manufacturers to purchase new
packaging equipment for a product
whose future is uncertain. At the same
time, FDA believes that if consumers are
paying fair market price for test
products, they deserve fair market
value. Therefore, FDA finds that test
product containers, like those of any
other food product, must facilitate value
comparisons and not be misleading.

Further, depending on the nature of
the product and the size of the
company, a test market may be guite
extensive, e.g., involving a significant
market share, distribution in all States,
and an unlimited period of time. FDA
expects manufacturers to examine their
choice of packaging when preparing to
introduce a new product into the market
place. In some instances, such as the
extension of an existing product line,
current packaging practices may be
appropriate for the new product (e.g.,
packaging related products on a single
line &s provided for within
§ 100.100(a)(2)). Therefore, FDA finds
that it is not necessary or appropriate to
exclude new products from the
misleading container provisions in
§100.100.

Display Requirements

20. Several comments stated that FDA
should modify proposed § 100.100(a) to
recognize that some slack-fill may be a
function of a package's display
requirements. Examples of functions
related to display requirements
included package strength and
stackability.

FDA advises that slack-fill resulting
from the need for package strength is
adequately provided for within
§100.100(a)(1) (protection of contents)
as functional slack-fill. Therefore, FDA
finds that no additional change is
necessary with respect to package
strength requirements.

FDA also advises that stackability is
related more to the way in which a
container is made or formed than it is
to lavel of fill within the container. For
example, containers may be formed so
as to facilitate the bottom of one can
resting on the lid of the can below. A
beg may be designed with a pocket in
its base to fit over the top of another bag.
Both of the above examples refer to the
way a container is made or formed,
rather than filled. FDA also notes that
there is a significant difference between,
for example, a small recess at one end
of a container that allows containers to
be stacked and a large recess whose only
function is to mislead consumers as to
the quantity of contents in such
container.

Further, to the extent that the
conformation (i.e., shape and style) of
the package influences the level of fill
within the container, such slack-fill may
be related to the requirements of the
filling machine (§ 100.100(a)(2)) or to.a
minimum package size requirement
(§ 100.100(a)(8}).

On the other hand, although
increasing the size of a package may
improve the stackability and display
characteristics of the container, if such
package contains nonfunctional slack-
fill, the food is misbranded. Likewiss,
FDA finds that false bottoms or other
devices that may incidentally improve
display features would nonetheless
render a food misbranded if such
devices misled consumers as to the
quantity of product in the container.

Thus, the comments did not provide
a sufficient basis for FDA to conclude
that it is either necessary or appropriate
to provide for slack-fill that results
solely from the display requirements of
a container as functional slack-fill.
Therefore, FDA denies the request.
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K. Other Matters

Filled to Substantially Less Than
Capacity

21. One comment stated that all slack-
fill that is not provided for by the
exceptions in § 100.100(a) is significant
and potentially deceptive. The comment
maintained that defining the term
“significant” so that it is meaningful in
all contexts is problematic and leaves a
loophole in the definition of
nonfunctional slack-fill that may be
exploited. The comment also
maintained that the phrase
“substantially less” places an additional
and unnecessary burden on regulatory
officials to prove “significant or
substantial” slack-fill. Therefore, the
comment suggested that FDA delete the
word “substantially” from the final

re%xl]lation.

e comment suggested that FDA
define “filled to substantially less than
capacity” as those packages where one-
third of their volume is empty space.
Another comment maintained that the
terms “substantially” and *significant”
in the context of the propo

regulation are qualified, not only by
volume but by value, visibility, method
of sale, usable space, and labeling. The
comment argued that both common
sense and expertise must govern the
interpretation of these terms on a case-
by-case basis. The comment stated that
FDA has taken action against fills as low
as 44 percent and as high as 67 percent
of capacity. The comment concluded
that it knows of no rational basis for
establishing a specific threshold for the
amount of airspace that constitutes
significant underfilling.

A recognizes that there is
significant variability in the amount of
slack-fill in packages, both between and
within commodity classes and even
within a single-product line. Factors
that influence slack-fill include the
physical characteristics of the product,
the capabilities of the filling machine,
and the way in which the product is
handled. When FDA proposed to define
“nonfunctional slack-fill”" as the empty
space in a package that is filled to
substantially less than its capacity for
reasons other than to accomplish a
specific functional effect, the agency
intended to exclude normal variations
in level of fill from the definition of
nonfunctional slack-fill,

FDA agrees with the comment that
stated that no sgeciﬂc numerical value
could adequately describe the amount of
nonfunctional slack-fill that would be
significant. For example, it is possible to
package some products with essentially
no slack-fill, while other products may
have a significant amount of slack-fill to

allow package closure or to protect the
product. FDA finds that the primary
issue is whether slack-fill is functional
versus nonfunctional. The amount of
slack-fill becomes important when
determining whether that amount of
slack-fill in a container exceeds that
which is necessary to accomplish a
particular function, FDA did not intend
to impose an additional regulatory
burden with the use of this term, nor
did it intend to provide a loophole for
products containing nonfunctional
slack-fill. Further, the record is clear
that section 403(d) of the act is not
meant to prohibit normal variations in
fill based on the characteristics of a
particular product or the capabilities of
machines used to fill packages.
Therefore, FDA is deleting the word
“substantial” from § 100.100(a).
Downsizing

22. One comment disagreed with
FDA's determination that it does not
have jurisdiction over downsizing. The
comment stated that, in its view, the
misleading container provisions of
section 403(d) of the act apply to
downsizing. The comment defined
“downsizing” or “package shorting” as
the practice of filling a container such
that the amount of product is reduced
but the size of the container is
unchanged. The comment stated that
this practice is an increasingly common
form of economic deception and is an
increasing area of public concern. The
comment further stated that section
403(a) of the act (false or misleading
labeling) provides FDA with the
authority to require that a food label
disclose that a package has been
downsized. The comment urged FDA to
propose, in a separate Federal Register
notice, regulations requiring such
disclosure.

FDA believes that there is some
confusion as to what constitutes
downsizing, and what constitutes
geckage shorting. Although these terms

ave been used interchangeably by
some, they represent two different
practices. Downsizing refers to the
practice of reducing both the amount of
Emduct and the size of the container

olding the product such that
consumers may not be aware of these
changes. For example, a manufacturer
may decide, with an appropriate change
in the net weight statement, to sell 4 oz
of baby food in a new container that,
although slightly smaller, is similar in
appearance (e.g., same shape and
graphics) to one that has traditionally
held 5 oz. The price of the new product
often remains the same as that of the
larger container. Further, the new
container may be designed in such a

way that the amount of slack-fill in
relation to the amount of product in the
container remains the same, i.e.,
without creating nonfunctional slack-
fill. The potential problem with
downsizing lies in the fact that
consumers, familiar with a particular
product and its packaging, may not be
aware that the size of the container and
the amount of product therein have
been reduced and therefors, do not
realize that they are purchasing a
smaller amount of product.

Package shorting refers to reducing
the amount of product in a container
without reducing the volume of the
container. For example, a manufacturer
may decide to sell 6.8 oz of rice in the
same container that previously held 8
oz, with an appropriate change in the
net quantity of contents declaration.
Again, consumers who are in the habit
of purchasing a particular product and
package size may assume they are
getting the same amount of product that
they are accustomed to purchasing.
E{)A notes that reducing the amount
of product in a container without
reducing the volume of the container
(i.e., package shorting) will increase the
amount of slack-fill in that container. To
the extent that some portion of this
slack-fill would be nonfunctional, the
practice would constitute misleading fill
under § 100.100(a).

However, proliferation of sizes, of
which downsizing may be a part, comes
under the jurisdiction of the Department
of Commerce as provided for in section
5(d) of the FPLA. Section 5(d) sets out
procedures for developing voluntary
product standards “[w]henever the
Secretary of Commerce determines that
there is an undue proliferation of
weights, measures, or quantities in
which any consumer commodity or
reasonably comparable consumer
commodities are being distributed in
packages for sale at retail and such
undue proliferation impairs the
reasonable ability of consumers to make
value comparisons * * *.”

Therefore, package shorting that
results in misleading fill is prohibited
by section 403(d) of the act and its
implementing regulations. However,
any action under section 403(a) of the
act to require label statements informing
consumers that a container has been
downsized is outside the scope of this
rulemaking and would need to be
addressed in a future rulemaking.

IV, Conclusion

Therefore, FDA is promulgating new
§100.100 (21 CFR part 100.100), in new
subgart F of Part 100 (Subpart F—
Misbranding for Reasons Other Than
Labeling). The regulation states that
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food is misbranded if its container is so
made, formed, or filled as to be
misleading. It defines nonfunctional
slack-fill in containers that do not allow
consumers to fully view their contents
by setting forth criteria for determining
whether slack-fill is functional or
nonfunctional.

As stated in saction IL of this
preamble, the agency anticipates that
this final rule will supersede the
regulation that was considered final by
operation of law on May 10, 1993,
Elsewhere in this issue of the Federal
Register, FDA is proposing to revoke the
ng 10, 1993, regulation.

he agency finds that the new
regulation adequately implements
section 403(d) of the act and thus
provides additional consumer
protection against misleading fill and
facilitates value comparisons on the part
of consumers.

This regulation will also provide State
regulatory agencies, as well as FDA,
with a uniform means of taking action
against misleading containers. Section 4
of the 19980 amendments provides for
State enforcement of section 403(d) of
the act in Federal court. Consequently,
manufacturers can ex that
packaging will be treated uniformly
throughout the States with regard to
misleading containers.

V. Environmental Impact

The agency has previously considered
the environmental effects of this rule as
announced in the proposed rule (58 FR
2957 at 2963). No new information or
comments have been received that
would affect the agency’s previous
determination that there is no
significant impact on the human
environment and that an environmental
impact statement is not required.

FDA has examined the economic
implications of the final rule on
misleading containers and
nonfunctional slack-fill as required by
Executive Orders 12866 and 12612 and
the Regulatory Flexibility Act (Pub. L.
96-354). Executive Order 12866
compels agencies to use cost-benefit
analysis when making decisions, and
Executive Order 12612 requires Federal
agencies to ensure that Federal
solutions, rather than State or local
solutions, are necessary. The Regulatory
Flexibility Act requires regulatory relief
for small businesses where feasible. The
agency finds that this final rule isnot a
major rule as defined by Executive
Order 12866. In accordance with the
Regulatory Flexibility Act, FDA has also
determined that this final rule will not
have a significant adverse impact on a

substantial number of small businesses.
Finally, any federalism issues that

would require an analysis under
Executive Order 12612 are resolved as a
matter of law by section 6 of the 1990
amendments.

A. Costs

This final rule prohibits only
nonfunctional slack-fill. Industry
comments presented situations in which
slack-fill might be considered
functional. As indicated in the
preamble, many of these situations fall
under, and are addressed by,
exemptions to the definition of
“non onal slack-fill” that were
included in the proposal. In addition to
the examples given in the preamble,
slack-fill that is necessary for the
following reasons is also exempted:
presence of measuring devices or prizes
in a container, liquid products that have
cooled after being pa hot, ability
to reclose the package, and the need to
accommodate devices that reduce the
risk of microbiological and filth
contamination.

However, other situations in which -
industry comments suggested slack-fill
might be functional or nonmisleading
have not been exempted. For example,
the agency has not provided an
exemption for products sold through
vending machines or for gift packaggs
where the container is not reusable or
durable.

In addition, FDA has not provided
exemptions based solely on lowering
the economic impact of the final rule,
including packaging for test products er
for exotically shaped products which
require nonstandard packaging. Finally,
FDA has no basis to address the issue
of whether it would be necessary or
appropriate to grant any exemptions for
small businesses as discussed in the
economic impact section of the
misleading container proposal (58 FR
2957 at 2963).

FDA has insufficient information to
quantify the reduction in compliance
costs that would occur if these
additional exemptions were granted;
however, FDA believes the reduction in
costs would be small.

B. Benefits

FDA received no information
allowing it to estimate the benefit of
reducing the incidence of differing
interpretations of the of
section 403(d) of the act that might
occur if Fl)é;l had merel promulgato;if a
regulation that repeats the language
section 403(d). In addition, FDA has
received no information that enabled it
to estimate the benefit to consumers of
the possible reduction in the incidence

of consumer dissatisfaction with the fill
of food containers or that enabled it to
estimate the effect of granting additional
exemptions on the possible reduction in
consumer dissatisfaction.

C. Conclusion

Although unable to quantify the costs
and benefits of this final rule, FDA
believes they are probably small. As
stated in section II. of this document,
FDA finds that no hardship will result
from replacing the May 10, 1993,
regulation with this final rule.

List of Subjects in 21 CFR Part 100

Administrative practice and
procedurs, Food labeling, Foods.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 100 is
amended as follows:

PART 100—GENERAL

1. The authority citation for 21 CFR
part 100 continues to read as follows:

Authority: Secs. 201, 301, 307, 402, 403,
409, 701 of the Federal Food, ,and
Cosmetic Act (21 11.5.C. 321, 331, 337, 342,
343, 348, 371). 5;

2. New subpart F, consisting of
§ 100.100, is added to read as follows:

Subpart F—Misbranding for Reasons Other
Than Labeling

§100.100 Misleading containers.

In accordance with section 403(d) of
the act, a food shall be deemed to be
misbranded if its container is so made,
formed, or filled as to be misleading.

(a) A container that does not allow the
consumer to fully view its contents shall
be considered to be filled as to be
misleading if it contains nonfunctional
slack-fill, Slack-fill is the difference
between the actual capacity of a
container and the volume of product
contained therein. Nonfunctional slack-
fill is the empty space in a package that
is filled to less than its capacity for
reasons other than:

(1) Protection of the contents of the

ECkBSG;
: (2) The irements of the machines
used for enclosing the contents in such
pa :

(3) Unavoidable product settling
during shipping and handling;

(4) The need for the package to
perform a specific function (e.g., where
packaging plays a role in the
preparation or consumption of a food),
where such function is inherent to the
nature of the food and is clearly
communicated to consumers;

(5) The fact that the product consists
of a food packaged in a reusable
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container where the container is part of
the presentation of the food and has
value which is both significant in
proportion to the value of the product
and independent of its function to hold
the food, e.g., 8 gift product consisting
of a feod or foods combined with a
container that is intended for further use
after the food is consumed; or durable
commemorative or promotional
packages; or

(6) Inability to increase level of fill or
to further reduce the size of the package
(e.g., where some minimum package
size is necessary to accommaodate
required foed labeling (excluding any
vignettes or other nonmandatory
designs or label information),
discourage pilfering, facilitate handling,
or accommodate tamper-resistant
devices).

(b) {Reserved]

Dated: November 30, 1993,
David A. Kessler,
Commissioner of Food and Drugs.
[FR Doc. 93-29660 Filed 12-3-93; 8:45 am)]
BILUNG CODE 4160-01-F

21 CFR Part 1220
[Docket No. S3N-0393)
Under the Tea importation

Regulations
Act; Tea Standards

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is announcing the
establishment of tea standards for the
year beginning May 1, 1963, and ending
April 30, 1994. The tea standards are
provided for under the Tea Importation
Act (the Act). The Act prohibits the
importation of a tea that is inferior to

the annual tea standard. Under the Act,
the importation of a tea may be

withheld until FDA examines the tea
and is sure that it complies with the
annual standard.

DATES: Effective May 1, 1993; written
comments by January 5, 1994,
ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Michelle A. Smith, Center for Food
Safety and lied Nutrition (HFS—
158), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202-205-5099.

SUPPLEMENTARY INFORMATION: Because of
the unique nature of the decisionmaking

process for establishing annual
standards for tea, the procedural
protections that are part of this process,
and the short period within which
standards must be set, FDA has never,
since the enactment in 1897 of the Act
(21 U.S.C. 41), used notice and
comment rulemaking for tea standards.

Each final rule setting the standards is
based on the recommendations of the
Board of Tea Experts (the beard), which
is comprised of tea experts who are
representative of the tea trade. The
board selects standards each year
according to the provisions of the Act.
The board bases its selection on tea
samples submitted by members of the
tea trade to the board. Relying primarily
on organoleptic examination, the
selects one tea to represent the standard
for each major type of tea imported into
the United States. In choosing a
standard, the board tries to select one at
least equal in quality to that of the
previous year. The Act prohibits the
importation of a tea that is inferior to
the annual tea standard. Under the Act,
the importation of a tea may be
withheld until FDA examines the tea
and is sure that it complies with the
annual standard.

The annual meeting of the board is
open to the public and is announced in
advance in the Federal Register. At the
annual meeting any interested person
mr:{ipmsem data, information, or views
0 of in writing regarding new
sta

The annual tea standards are prepared
and submitted to the Secretary of Health
and Human Services by the board (21
CFR 1220.41).

Should a tea importer be dissatisfied
with an FDA tea examiner's rejection of
a shipment of tea, the importer can refer
its complaint to the U.S. Board of Tea
Appeals and then to the U.S. Court of
Appeals. FDA is unaware of any
complaints or arguments having ever
occurred concerning a designated
standard, despite the many years since
the snactment of the Act.

FDA concludes that notice and
comment rulemaking to set tea
standaxds is impracticable, contrary to
the public interest, and unnecessary by
virtue of the factors discussed above,
i.e., the unique, longstanding
procedures that a;i); to establishing a
standard, the fact standards are
based principally on organoliglic
examinations by tea experts, the public
participation opportunities already
provided, and the timeframes required
for issuing annual standards. Hence, the
agency is not following notice and
comument rulemaking procedures in
establishing the final tea standards for
1983.

Environmeatal Impact

The agency has determined under 21
CFR 25.24(bj(1) that this action is of a
type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

Economic Impact

The impact of this rule on small
entities, including small businesses, was
reviewed in accordance with the
Regulatory Flexibility Act (Pub. L. 86—
354) (5 U.S.C. 601). FDA has concluded
that this action will not result ina
significant economic impact on a
substantial number of small entities.
Therefore, FDA certifies, in accordance
with section 605(b) of the Regulatory
Flexibility Act, that no significant
economic impact on a substantial
number of small entities will derive
from this action.

Interested persons may on or before
January 5, 1994, submit to the Dockets
Management Branch (address above)
written comments regarding this
regulation. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday. Any changes in
this regulation justified by such
comments will be the subject of a
further amendment.

List of Subjects in 21 CFR Part 1220

Administrative practice and
procedure, Customs duties ahd
mspection, Imports, Public health, Tea.

Therefore, under the authority
delegated to the Secretary of Health and
Human Services by the Tea Importation
Act and under authority delegated to the
Commissioner of Food and Drugs, 21
CFR part 1220 is amended as follows:

PART 1220—REGULATIONS UNDER
THE TEA IMPORTATION ACT

1. The autherity citation for 21 CFR
part 1220 continues to read as follows:

Autherity: 21 U.S.C. 41-50: 19 U.S.C.
1311,

2. Section 1220.40 is amended by
revising paragraph (a} to read as follows:

§122040 Tea standards.

(a) Samples for standards of the
following teas, prepared, identified, and
submitted by the Board of Tea Experts
on February 25, 1993, are hereby fixed
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and established as the standards of
purity, quality, and fitness for
consumption under the Tea Importation
Act for the year beginning May 1, 1993,
and ending April 30, 1994:

(1) Black Tea (for all teas except those
from the People's Republic of China
(China), Taiwan (Formosa), Iran, Japan,
Russia, Turkey, and Argentina).

(2) Black Tea (for Argentina teas).

(3) Black Tea (for teas from the
People's Republic of China (China),
Taiwan (Formosa), Iran, Japan, Russia,
and Turkey).

(4) Green Tea (of all origins).

(5) Formosa Oolong.

(6) Canton Oolong (for all Canton
types from the People's Republic of
China (China) and Taiwan (Formosa)).

(7) Scented Black Tea.

(8) Spiced Tea.

These standards apply to tea shipped
from abroad on or after May 1, 1993.

L - - - *

Dated: November 29, 1993.
Michael R. Taylor,
Deputy Commissioner for Policy.
[FR Doc. 93-29648 Filed 12-3-93; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Assistant Secretary for
Housing-Federal Housing
Commissioner

24 CFR Part 219
[Docket No. R-93-1666; FR-3441-F-02]
RIN 2502-AG03

Flexibie Subsidy Program—
Amendments

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, HUD.

ACTION: Final rule.

SUMMARY: This final rule implements
the changes made to the Flexible
Subsidy Program by the Housing and
Community Development Act of 1992,
to include the establishment of
additional criteria by which a project
will be considered eligible for
assistance, and the establishment of new
selection criteria by which HUD shall
award assistance to eligible projects
under the Flexible Subsidy Program. It
also includes the requirement that
eligible projects that have federally
insured mortgages in force be selected
for assistance under section 201 before
any other eligible project.

EFFECTIVE DATE: January 5, 1994.

FOR FURTHER INFORMATION CONTACT:
James J. Tahash, Director, Planning and
Procedures Division, Office of
Multifamily Housing Management, 451
Seventh Street SW, Washington DC
20410, telephone (202) 708-3944 (voice)
or (202) 708—4594 (TDD for hearing-
impaired). (These are not toll-free
telephone numbers.)

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Statement

The Office of Management and Budget
has approved the use of the Flexible
Subsidy forms under OMB control
number 2502-0395, through March 31,
1996.

I. Background

A. June 25, 1993 Proposed Rule

On June 25, 1993 (58 FR 34506), HUD
published a proposed rule that would
amend the Flexible Subsidy Program
regulations, codified at 24 CFR part 219,
to implement the changes made to the
Flexible Subsidy Program by sections
405 and 406 of the Housing and
Community Development Act of 1992
(Pub. L. 102-550, approved October 28,
1992) (the 1992 Act). The changes made
to the Flexible Subsidy Program
included the establishment of additional
criteria by which a project will be
considered eligible for assistance under
the Flexible Subsidy Program, and the
establishment of new selection criteria
by which HUD shall award assistance to
eligible projects under the Flexible
Subsidy Program, and the requirement
that eligible projects that have federally
insured mortgages in force be selected
for assistance under section 201 before
any other eligible project.

he preamble to the proposed rule
listed the specific changes made to the
Flexible Subsidy Program by sections
405 and 406 of the 1992 Act, and the
regulatory amendments proposed to be
made as a result of the statutory
changes. (See 58 FR 34506-34509.) The
Department solicited public comments
on the proposed amendments to part
219. By the expiration of the public
comment period on August 24, 1993,
three comments had been received.

The following section of the preamble
presents a summary of the comments
raised by the commenters, and the
Department’s response to these
comments.

B. Comments on the June 25, 1993
Proposed Rule

Comment. One commenter stated that
it objected to HUD's proposed
amendment to 24 CFR 219.230(b) which
proposed to establish an order of
priority for non-HUD-insured projects

eligible to receive funding under the
Flexible Subsidy Program. The
commenter stated that the only funding
priority which HUD is authorized to
establish by legislation is a priority for
HUD-insured projects (which is
established in § 219.230(a)), and all
other projects, including HUD-held
projects, should be equally eligible for
funding and not categorized as second,
or third priorities. In support of this
position, the commenter noted that 12
U.S.C. 1715z-1a (the Flexible Subsidy
legislation) provides that Flexible
Subsidy assistance ‘'shall be made on an
annual basis.* * * without regard to
whether such projects are insured under
the National Housing Act.” The
commenters noted that the amendment
made by section 405(b)(2) of the 1992
Act provides that “eligible projects that
have federally-insured mortgages in
force are to be selected for award of
assistance under this section before any
other eligible project.” The commenter
stated that the 1992 Act amendatory
language when read together with
section 1715z—1a must be interpreted to
require the inclusion of non-insured
projects among those eligible for
consideration for Flexible Subsidy
funding, and that the change merely
establishes a priority for HUD-insured
projects. The commenter recommended
that the final rule reflect the correct
statutory intent.

Another commenter also commented
on the proposed amendment to
§219.230, and stated: ‘‘While we have
no comment on the language of HUD's
draft rule implementing this provision,
we think that it is important to
articulate [our] serious concern about
the effect of section 201(n)(2) [the new
section created by the 1992 Act] on our
troubled project portfolio and that of
other state agencies with portfolios of
troubled and potentially troubled non-
insured section 236 assisted projects.”

HUD Response. The Department is
sympathetic to the concerns of the
commenters about troubled non-insured
projects. However, the Department
maintains that establishing a priority for
HUD-held projects over non-insured
projects is consistent with the
amendments made to the Flexible
Subsidy Program by the 1992 Act. In
establishing an explicit griority for
HUD-insured projects, the Congress
expressed its intent in protecting HUD's
FHA insurance fund, and protecting
HUD-held properties from foreclosure
protects the FHA insurance fund.

Where HUD is the holder of the
mortgage, HUD already has paid a claim
from the insurance fund. However,
assistance provided to the troubled

_project through the Flexible Subsidy
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Program may give the project owner a
greater chance of having the mortgage
brought current, thereby obviating
HUD's need to foreclose on the
property, and preventing further loss to
the FHA insurance fund. if HUD
forecloses on a HUD-held project, HUD
becomes the owner, and as the owner,
the property would be part of HUD's
inventory, and subject to the stringent
property disposition requirements of
section 203 of the Housing and
Community Development Amendments
of 1978 (12 U.S.C. 1710z-1711). Projects
in HUD's inventory have resulted in
suhstad ntial losses to the FHA insurance
fun

In an effort to aggressively promote
the Secretary’s call to action to reduce
losses to the HUD Multifamily pertiolio,
HUD has decided to give priority to the
HUD-held portfolio in allocating
Flexible Subsidy funds after the insured
projects are funded. This will provide
more accessible resources with which to
mitigate losses to the FHA Insurance
Fund.!

C. Adoption of Propesed Rule

The Department adopts as its final
rule the proposed rule published on
June 25, 1993, without change.

I. Other Matters
Environmental Impact

At the time of development of the
proposed rule and the FY 1993 Flexible
Subsidy NOFA (both published in June
1993), a Finding of No Significant
Impact with respect to the environment
was made in accordance with HUD
regulations that implement section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.C. 4332).
That Finding remains applicable to this
final rule, and is available for public
inspection during business hours in the
Office of the Rules Dacket Clerk, Office
of General Counsel, room 102786,
Department of Housing and Urban
Development, 451 Seventh Street, SW,
Washington, DC 20410.

Executive Order 12866

This final rule was reviewed by the
Office of Management and Budget as a
significant regulatory action under
Executive Order 12866.

! The comment of the third commentsr was
directed to the FY 1993 Flexible Subsidy NOFA
that was published approximately two weeks before
the Plexible Subsidy proposed rule was published
(58 FR 32022). The commenter ax
dissatisfaction with the elimination of section 202
projects from the lst of projects eligible for funding
through the Flexible Subsidy Program. Section 202
projects were not eliminated from the list of
projects eligible for funding. Section 202 projects
were listed as part of the Category 3 funding
prioritias of the NOFA (see 58 FR 32026).

Impact on Small Entities

The Secretary, in accordance with the
Regulatory Flexibility Act (5 1.S.C.
605(b)), has reviewed this final rule
before publication, and, by approving it,
certifies that this rule will not have a~
significant ecoremic impact on a
substantial number of small entities.
The rule will codify the changes made
to the Flexible Subsidy Program by the
Housing and Community Development
Act of 1992. These statutory changes do
not provide the Department with the
discretion to differentiate between large
and small eatities.

Executive Order 12612, Federalism

The Genaeral Counsel, as the
Designated Official under section 6(a) of
Executive Order 12612, Federalism, hes
determined that this final rule will not
have substantial direct effects on States
or their pelitical subdivisions, or the
relationship between the Federal
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Specifically, this
rule will codify the changes made to the
Flexible Subsidy Program by the
Housing and Community Development
Act of 1992, These changes will not
interfere with State or local gevernment
functions.

Executive Order 12606, The Family

The General Counsel, as the
Designated Official under section 6(a) of
Exscutive Order 12608, The Family, has
determined that this final rule does not
have potential for significant impact on
family formation, maintenance, or
general well-being, and thus, is not
subject to review under the Order. No
significant change in existing HUD
policies or programs will result from
promulgation of this rule, as those
policies and programs relate to family
concerns.

Regulatory Agenda

This rule was listed as sequence
number 1537 in the Department’s
Semiannual Agenda of Regulations
published on October 25, 1993 (58 FR
56402, 56430) under Executive Order
12866 and the Regulatory Flexibility
Act.

Catalog of Federal Domestic Assistance.
The Catalog of Federal Domestic Assistance
number for the program affected by this rule
is 14.164,

List of Subjects in 24 CFR Part 219

Loan programs—housing and
community development, Low- and
moderate-income housing, Reporting
and recordkeeping requirements.

Accordingly, 24 CFR part 219 is
amended as follows:

PART 213—FLEXIBLE SUBSIDY
PROGRAM FOR TROUBLED
PROJECTS

1. The authority citation for part 219
continues to read as follows:

Authority: 12 U.S.C. 1715z-1a; 42 U.S.C.
353s(d).

2. Section 219.110 is amended by
revising paragraph (b) and by adding
new paragraphs (h) through (1) to read
as follows:

§219.110 General eligibility.

(b) The owner has agreed to maintain
the low- and moderate-income character
of the project for a period at least equal
to the remaining term of the project
mortgage. This constitutes the minimum
period for low-income affordability
restriction. HUD, at its discretion, may
extend this period of restriction to the
remaining useful life of the project.

* * L - Ld

(h} Al reasonable attempts have been
made to take all appropriate actions and
provide suitable housing for project
residents.

(i) There is a feasible plan to involve
the residents in project decisions as
demonstrated through documentation
submitted to HUD.

(j) The Affirmative Fair Housing
Marketing plan meets applicable

uirements.

) The owner certifies that he/she
will comply with all applicable egual
oppertunity statutes.

) The project is not receiving
financial assistance under the
Emergency Low-Income Housing
Preservation Act of 1987 (12 U.5.C.,
17151 note) or the Low-Income Housing
Preservation and Resident
Homeownership Act of 1990 (LIHPRHA)
(12 U.S.C. 4101 et seq.).

3. A new §219.127 is added to read
as follows:

§219.127 Coordination of assistance.

The Secretary shall coordinate the
allocation of assistance under this part
with assistance made available under 24
CFR part 888, subpart A (the Loan
Management Set-Aside Program), and
24 CFR part 290, subpart B
(Management of HUD-Owned
Multifamily Projects) to enhance the
effectiveness of the Federal Response to
troubled multifamily housi

4. In § 219.205, paragraph (b)(1)
introductory text is revised to read as
follows:

§218.205 Amount of operating assistance.

* * * * -
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(1) Generally, the contribution must
be made in cash. The contribution must
not be taken from project income. Cash
contributions made by the owner within
the 36 months before apgalication for
operating assistance under this subpart
from sources other than project income
may be considered for purposes of
meeting this contribution requirement.
* - - * >

5. Section 219.210 is revised to read
as follows:

§219.210 Application.

(a) The project owner must submit an
application on a form approved by the
Secretary. The application will include
a management improvement and
operating plan (MIO Plan) that consists
of two parts—Parts I and II.

(b) The MIO Plan Part I must include
the following:

(WA detai%ed maintenance schedule;

(2) A schedule for correcting past
deficiencies in maintenance, repairs and
replacements;

(3) A plan to upgrade the project to
meet cost-effective energy efficiency
standards approved by HUD;

(4) A plan to improve financial and
management control systems;

(5) An updated annual operating
budget, if the last budget was submitted
more than 90 days before the
application is submitted;

6) A plan setting forth the specific
controls and procedures that will result
in a reduction in operating costs, if
possible, together with an estimate of
the cost saving; and

(7) Documentation of eligibility, as
described in § 219.110.

(c) The MIO Plan Part II must include
the following:

(1) Action items and other
requirements needed to monitor the
funding process, including sources and
uses of funds;

(2) Certification of compliance with
the requirements of the Uniform
Relocation Assistance and Real Property
Acquisition Policies Act of 1970 as
amended (42 U.S.C. 4601—4655), and its
implementing regulations at 49 CFR part
24, and § 219.135;

(3) Certification that the applicant
will comply with the provisions of the
Fair Housing Act (42 U.S.C. 3601-3619),
Title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d), Executive Orders
11063 (3 CFR, 1958-1963 Comp., p. 652,
and 3 CFR, 1980 Comp., p. 307) and
11246 (3 CFR, 1964-1965 Comp., p.
339), section 504 of the Rehabilitation
Act of 1973 (29 U.S.C. 794), the Age
Discrimination Act of 1875 (42 U.S.C.
6101-6107), section 3 of the Housing
and Urban Development Act of 1968 (12

U.S.C. 1701u), and all regulations issued
in accordance with these authorities;

(4) Affirmative Fair Housing
Marketing Plan;

(5) Disclosures of other government
assistance and expected sources and
uses of that assistance, and the identity
of interested parties, as required by 24
CFR 12.32; and

(6) Such other certifications and
disclosures that may be specified in a
Federal Register notice of funding
availability.

(d) Within 30 days of receipt by HUD
from the owner of the MIO Plan Part I
in response to a notice of funding
availability (NOFA), HUD will advise
the owner, in writing, whether or not
the MIO Plan Part I meets the
submission requirements as stated in
the NOFA. If HUD fails to inform the
owner of its disapproval within the 30-
day time-frame, the MIO Plan Part I
shall be considered to be approved. If
HUD disapproves the MIO Plan Part I,
n. further consideration will be given to
the applicant for awerd of funds under
the NOFA.

(Approved by the Office of Management and
Budget under control number 2502-0395)

6. Section 219.230 is revised to read
as follows:

§219.230 Priorities for funding.

(a) HUD will give funding priority
first to insured projects based on the
extent to which:

(1) The project presents an imminent
threat to the life, health, and safety of
project residents;

(2) The project is financially troubled;
(3) There is evidence that there will
be significant opportunities for residents
(including a resigent council or resident

management corporation, as
appropriate) to be involved in
management of the project (except that
paragraph (a)(3) of tfu's section shall
have no application to projects that are
owned by cooperatives);

(4) The project owner has provided
competent management and complied
with all regulatory and administrative
instructions (including such
instructions with respect to the
comprehensive servicing of the
multifamily projects as the Secretary
may issue); and

(5) The project meets such other
criteria that the Secretary may specify in
a Federal Register notice of funding
availability.

(b) To the extent that funds are
available for projects other than those
described in paragraph (a) of this
section, priority will be given to the
following projects, in the order shown,
based on the extent to which these

projects meet the same criteria set forth
in paragraph (a) of this section:

8) HUD-held projects and projects
assisted under section 202 of the
Housing and Community Development
Act of 1978 (12 U.S.C. 1715z-1b);

(2) State Agency non-insured projects;
and

(3) State Agency owned projects.

7.In §219.305, paragrapﬁs ec)(l) and
(c)(4) are revised to read as follows:

§219.305 Eligibility.

» L 4 * *

(C) * * *x

(1) Generally, the contribution must
be made in cash. The contribution must
not be taken from project income. Cash
contributions made by the owner within
36 months before the application for a
capital improvement loan under this
subpart, from sources other than project
income, may be considered for purposes
of meeting this contribution
requirement.

(4) When an owner has spent its own
money (as from surplus cash) to attempt
to repair items within 36 months before
HUD's receipt of the capital
improvement loen application, and the
repair was unsuccessful and has
resulted in a need for a replacement (to
be funded by a capital improvement
loan), the expenditure will be
considered credit for purposes of
meeting the contribution requirement.

8. Section 219.310 is revised to read
as follows:

§219.310 Application.

(a) The project owner must submit an
application on a form approved by the
Secretary. The application will include
a MIO Plan that consists of two parts—
Parts [ and II

(b) The MIO Plan Part I must include
a work write-up to describe the capital
improvements to be covered by the
requested loan (see § 219.315), and other
documentation of eligibility, as
described in §§219.110 and 219.305. A
MIO Plan Part 1 is required for an
application for a capital improvement
loan only when one or more of the
following conditions exist:

(1) The project is in default or was in
default at any time during the one-year
period preceding the application date.

(2) The project received a Below
Average or Unsatisfactory rating for
Overall Physical Condition or for
Maintenance Policies and Practices on
the most recent HUD-9822, Physical
Inspection Report (unless the owner has
since corrected the problems in a
manner satisfactory to HUD).

(3) The project received a Below
Average or Unsatisfactory rating in the
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Financial Management Section or
Overall Management Section on the
HUD-9834, Management Review, in the
past 24 months (unless the owner has
corrected the problems through a
substitution of management agent,
management personnel, or otherwise, in
a manner satisfactory to HUD).

(4) A situation that HUD Headquarters
has determined requires submission of a
MIO Plan Part .

(c) The MIO Plan Part II must include
the following:

(1) Action items and other
requirements needed to monitor the
funding process, including sources and
uses of funds;

(2) Certification of compliance with
the requirements of the Uniform
Relocation Assistance and Real Property
Acquisition Policies Act of 1970 as
amended (42 U.S.C. 4601-4655), and its
implementing regulations at 49 CFR part
24, and § 219.135;

(3) Certification that the applicant
will comply with the provisions of the
Fair Housing Act 42 U.S.C. 3601-3619),
Title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d), Executive Orders
11083 (3 CFR, 1958-1963 Comp., p. 652,
and 3 CFR, 1980 Comp., p. 307) and
11246 (3 CFR, 1964-1965 Comp., p
339), section 504 of the Rehabilitation
Act of 1973 (29 U.S.C. 794), the Age
Discrimination Act of 1975 (42 U.S.C.
6101-6107), section 3 of the Housing
and Urban Develodpmem Act of 1968 (12
U.S.C. 1701u), and all regulations issued
in accordance with these authorities;

(4) Affirmative Fair Housing
Marketing Plan;

(5) Disclosures of other government
assistance and expected sources and
uses of that assistance, and the identity
of interested parties, as required by 24
CFR 12.32; and

(6) Such other certifications and
disclosures that may be specified in a
Federal Register notice of funding
availability. -

(d) Within 30 days of receipt by HUD
from the owner of the MIO Plan Part |
in response to a notice of funding
availability (NOFA), HUD will advise
the owner, in writing, whether or not
the MIO Plan Part I meets the
submission requirements as stated in
the NOFA. If HUD fails to inform the
owner of its disapproval within the 30-
day time-frame, the MIO Plan Part I
shall be considered to be approved. If
HUD disapproves the MIO Plan Part I,
no further consideration will be given to
the applicant for award of funds under
the NOFA.

(Approved by the Office of Management and
Budget under control number 2502-0395)

9. In § 219.330, paragraph (b) is
revised, and paragraph (c) is added to
read as follows:

§219.330 Priorities for funding.

» - - - -

(b) To the extent that funds are
available for projects other than those
described in paragraph (a) of this
section, priority will be given to insured
projects based on the extent to which:

(1) The project presents an imminent
threat to the life, health, and safety of
project residents;

(2) The project is financially troubled;

(3) There is evidence that there will
be significant opportunities for residents
(including a resident council or resident
management corporation, as
appropriate) to be involyed in
management of the project (except that
paragraph (a)(3) of this section shall
have no application to projects that are
owned by cooperatives);

(4) The project owner has provided
competent management and complied
with all regulatory and administrative
instructions (including such
instructions with respect to the
comprehensive servicing of the
multifamily projects as the Secretary
may issue); and

(5) The project meets such other
criteria that the Secretary may specify in
a Federal Register notice of funding
availability.

(c) To the extent that funds are
available for projects other than those
described in paragraph (b) of this
section, priority will be given to the
following projects, in the order shown,
based on the extent to which these
projects meet the same criteria set forth

_in paragraph (b) of this section:

(1) HUD-held projects and projects
assisted under section 202 of the
Housing and Community Development
Act of 1978 (12 U.S.C. 1715z-1b);

(2) State Agency non-insured projects;
and

(3) State Agency owned projects.

Dated: November 29, 1993.
Nicolas P, Retsinas,

Assistant Secretary for Housing—Federal
Housing Commissioner

[FR Doc. 93-29688 Filed 12-3-93; 8:45 am)
BILLING CODE 4210-27-P

Office of the Assistant Secretary for
Public and Indian Housing

24 CFR Parts 905 and 970
[Docket No. R-93-1689; FR-3528-N-02]
RIN 2577-AB54

Public and Indian Housing Program—
Demolition or Disposition of Public
and Indian Housing Projects—
Required and Permitted PHA/IHA
Actions Prior to Approval; Delay of
Effective Date

AGENCY: Office of the Assistant
Secretary for Public and Indian
Housing, HUD.

ACTION: Delay of effective date of final
rule.

SUMMARY: Existing regulations require
that a PHA or IHA not take any action
intended to further the demolition or
disposition of a public or Indian
housing project or a portion of a public
or Indian housing project without
obtaining HUD approval under the
provisions of 24 CFR parts 970 or 905,
respectively. The final rule published
on November 4, 1993, clarifies that until
such time as HUD approval may be
obtained, the PHA or ITHA must prevent
further deterioration of the physical
condition of the project, other than
deterioration incident to normal use,
and is responsible under the ACC to
continue providing emergency repair
services and routine maintenance for
occupied projects. This document
delays the effective date of the final
rule,
EFFECTIVE DATE: Effective December 6,
1993, the effective date of the final rule
published at 58 FR 58784 is delayed
until February 4, 1994.
FOR FURTHER INFORMATION CONTACT:
William R. Minning, Director, Policy
Division, Office of Management and
Policy, (202) 708-0713, The
telecommunications device for deaf
persons (TDD) is available at (202) 708~
0850. (The telephone numbers provided
are not toll-free telephone numbers.)
SUPPLEMENTARY INFORMATION: On
November 4, 1993, at 58 FR 58784, the
Department issued a final rule regarding
required and permitted actions that a
PHA or IHA may take prior to approval
of an application for demolition or
disposition of a public or Indian
housing project or a portion of a public
or Indian housing project. The final rule
has an effective date of December 6,
1993. This notice delays that effective
date for 60 days.

Serious concerns have been expressed
about the impact of some of the
provisions of the final rule on residents
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and resident organizations. Therefore, in
the spirit of cooperation, the
Department wishes to delay the effective
date of the final rule so that further
review of this rule may be conducted.
Accordingly, in FR Doc. 93-27012,
published in the Federal Register on
November 4, 1993, at 58 FR 58784, the
effective date for the final rule regarding
the Public and Indian Housing Program,
is delayed until February 4, 1994,
Dated: November 30, 1993.
Joseph Shuldiner,
Assistant Secretary for Public and Indian
Housing.
|FR Doc. 93-29687 Filed 12-3-93; 8:45 am]
BILLING CODE 4210-33-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 925

Missouri Permanent Regulatory
Program

AGENCY: Office of Surface Mining
Reclamatien and Enfercement (OSM),
Interior. .

ACTION: Final rule.

SUMMARY: OSM is announcing the
approval, with exceptions and required
amendments, of a program amendment
submitted by Missouri as a modification
to the State’s permanent regulatory
program (hereinafter referred to as the
Missouri program) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). The amendment
pertains to signs and markers, surface
and underground hydrology, coal waste
disposal, fish and wildlife, backfilling
and grading, revegetation, land use,
roads, coal exploration, mining near
public roads, permit confidentiality,
threatened and endangered species,
buffer zones, sediment ponds, acid- and
toxic-forming materials, operations and
reclamation plans, public notice, permit
application requirements, performance
bonding, release of reclamation liability,
bond forfeiture, assessments to the land
reclamation fund, definitions, notices of
violation, and penalty assessment.

The amendment is intended to revise
the State program to be consistent with
the corresponding Federal standards,
clarify ambiguities, and improve
operational efficiency.

EFFECTIVE DATE: December 6, 1993.

FOR FURTHER INFORMATION CONTACT:
Jerry R. Ennis, Telephone: (816) 374—
6405.

SUPPLEMENTARY INFORMATION:
I. Background on the Missouri Program

On November 21, 1980, the Secretary
of Interior conditionally approved the
Missouri program. General background
information on the Missouri program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval of the Missouri
program can be found in the November
21, 1980, Federal Register (45 FR
77017). Subsequent actions concerning
Missouri’s program and program
amendments can be found at 30 CFR
925.12, 925.15, and 925.16.

II. Submission of Amendment

By letter dated October 19, 1992
(Administrative Record No. MO-555),
Missouri submitted a propesed
amendment to its program pursuant o
SMCRA. Missouri submitted the
proposed amendment with the intent of
satisfying, in part, required program
amendments at 30 CFR 825.16(f) and (p)
placed on the Missouri program on
September 29, 1992, (57 FR 44660) and
at 925.16(g) placed on the Missouri
program on May 8, 1991 (56 FR 21281).
Missouri identified additional
regulations that required amending in
order to clarify their purposes and to be
consistent with their Federal
counterparts. The amendment also
contains nonsubstantive revisions to
eliminate editorial and typographical
errors and to accomplish necessary
recodification required by the addition
or deletion of provisions.

The regulations that Missouri
proposes to amend are: 10 CSR 40—
3.010, Signs and Markers; 10 CSR 40—
3.040, Requirements for Protection of
the Hydrologic Balance; 10 CSR 40—
3.080, Requirements for the Disposal of
Coal Processing Waste; 10 CSR 3.100,
Requirements for the Protection of Fish,
Wildlife, and Related Environmental
Values and Protection Against Slides
and Other Damage; 10 CSR 3,110,
Backfilling and Grading Requirements;
10 CSR 40-3.120, Revegetation
Requirements; 10 CSR 40-3.130,
Postmining Land Use Requirements; 10
CSR 40-3.140, Road and Other
Transportation Requirements; 10 CSR
40~-3.200, Requirements for Protection
of the Hydrologic Balance for
Underground Operations; 10 CSR 40—
3.230, Requirements for the Disposal of
Coal Processing Waste for Underground
Operations; 10 CSR 40-3.250,
Requirements for the Protection of Fish,
Wildlife, and Related Environmental
Values and Protection Against Slides
and Other Damage; 10 CSR 40-3.260,
Requirements for Backfilling and
Grading for Underground Operations; 10

CSR 40-3.270, Revegatation
Requirements for Underground
Operations; 10 CSR 40-4.010, Coal
Exploration Requirements; 10 CSR 40—
5.010; Prohibitions and Limitations on
Mining in Certain Areas; 10 CSR 40—
6.030, Surface Mining Permit
Applications—Minimum Requirements
for Legal, Financial, Compliance and
Related Information; 10 CSR 40-6.040,
Surface Mining Permit Applications—
Minimum Requirements for Information
on Environmental Resources; 10 CSR
40-6,050; Surface Mining Permit
Applications—Minimum Requirements
for Reclamation and Operations Plan; 10
CSR 40-6.070, Review, Public
Participation and Approval of Permit
Applications and Permit Terms and
Conditions; 10 CSKR 40-6.100,
Underground Mining Permit
Applications—Minimum Requirements
for Legal, Financial, Compliance and
Related Information; 10 CSR 40-6.110,
Underground Mining Permit
Applications—Minimum Requirements
for Information on Environmental
Resources; 10 CSR 6.120, Underground
Mining Permit Applications—Minimum
Requirements for Reclamation and
Operation Plan; 10 CSR 40-7.011, Bond
Requirements; 10 CSR 40-7.021,
Duration and Release of Reclamation
Liability; 10 CSR 40-7.031, Permit
Revocation, Bond Forfeiture and
Authorization to Expend Reclamation
Fund Monies; 10 CSR 40-7.041, Form
and Administration of the Coal Mine
Land Reclamation Fund; 10 CSR 40-
8.010, Definitions; 10 CSR 40-8.030,
Permanent Program Inspection and
Enforcement; and 10 CSR 40-8.040,
Penalty Assessment.

OSM published a notice in the
December 30, 1992, Federal Register (57
FR 62278) announcing receipt of the
amendment and inviting public
comment on the adequacy of the
proposed amendment. The public
comment period ended January 29,
1993. The public hearing scheduled for
January 25, 1993, was not held because
no one requested an opportunity to
testify.

During its review of the amendment,
OSM identified concerns related to 10
CSR 40-3.110(3)(A)1., Covering Coal
and Acid- and Toxic-forming Materials;
10 CSR 40-3.120(6)(H), Residential
Land Use; 10 CSR 40-3.140(1)(A),
Roads—Class I—General; 10 CSR 40—
4,030(4)(B), Prime Farmland
Applicability; 10 CSR 40-7.021(D){2),
Duration and Release of Reclamation
Liability; 10 CSR 40-8.030(7)(A),
Permanent Program Inspection and
Enforcement; 10 CSR 40-8.040(9),
Habitual Viclator; 10 CSR 40—
6.050(5)(B)5. and 8., Operations Plan—
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Maps and Plans; and 10 CSR 40-
7.031(3)(B), Permit Revocation, Bond
Forfeiture and Authorization to Expend
Reclamation Fund Monies. OSM
notified Missouri of the concerns by
letter dated March 18, 1993
(Administrative Record No. MO-567).
Missouri responded in a letter dated
April 26, 1993, (Administrative Record
No. MO-569) by explaining that it
wished to delay responding to the
concerns. OSM, therefore, proceeded
with this final rule making,
I1L. Director’s Findings

After a thorough review, pursuant to
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17, the Director
finds, with certain exceptions and
additional requirements, that the
proposed amendment as submitted by
Missouri on October 19, 1992, meets the
requirements of SMCRA and 30 CFR
chapter VII.

1. Provisions Not Discussed

Missouri proposes revisions to its
rules that invelve minor typographical
corrections and recodification. The
Director finds that these pro
revisions, unless specifically discussed
below, are no less effective than the
Federal regulations and is approving
them.

2. Provisions Not Discussed That Are
Substantively the Same as the
Counterpart Federal Regulations

Missouri proposes revisions to rules
that contain language that is the same or
similar to the counterpart Federal
regulations, replace Federal references
and terms with appropriate State
references and terms, or add s ificity
without adversely affacting olg:fl
aspects of the program regulation. The
Director, therefore, finds that these
proposed revisions to Missouri's
regulations are no less effective than
and consistent with the Federal
regulations. These revisions are as
follows (Federal regulation counterparts
are indicated in brackets): 10 CSR 40—
3.130, Post-mining Land Use
Requirements [30 CFR 816.133); 10 CSR
40.3-140(1)(D), Road and Other
Transportation Requirements [30 CFR
816.151(a)}; 10 CSR 40-3.140(8)(D)1.,
Roads—Class I—General [30 CFR
816.151(a)]; 10 CSR 40-5.010(3)(D),
Prohibitions and Limitations on Mining
in Certain Areas [30 CFR 761.11(d)}; 10
CSR 6.070(1)(G), Identification of
Interests (30 CFR 778.13(h)]; 10 CSR 40—
6.070(5)(A)3., Informal Conferences [30
CFR 773.13(c)(iii)]; 10 CSR 40-8.070(8),
Criteria for Permit Approval or Denial
(30 CFR 773.15(c)); 10 CSR 40—
6.100(1)(G), Identification of Interests

[30 CFR 778.13(h)); and 10 CSR 40—
6.110(11)(E)1., Fish and Wildlife
Resources Information [30 CFR
784.21(a)(2)(i})).

3. Required Program Amendments

Missouri submitted proposed
revisions in response to required
program amendments that the Director
placed on the Missouri program and as
codified in the Federal regulations at 30
CFR 925.16 (g) and (p). The Director
finds that the following proposed State
regulations satisfy the required program
amendments, are no less effective than
the Federal regulations indicated in
each required program amendment, and
is approving them (the codified required
amendments at 30 CFR 925.16 are
indicated in brackets): 10 CSR 40—
3.040(6) (H) and (U), by requiring that
sedimentation ponds be designed,
constructed and maintained to provide
periodic sediment removal sufficient to
maintain adequate volume for the
design event and that siltation
structures be maintained until removal
is authorized and in no case shall be
removed sooner than 2 years after the
last augmented seeding [30 CFR 925.16
(p)(1) and (p)(2)}; 10 CSR 40-
3.040(10)(I), by providing items to be
discussed in certification reports for
dams and embankments [30 CFR
925.16(p)(3)]; 10 CSR 40-6.070(11)(A)1.,
by requiring a review if there is reason
to believe a permit was improvidently
issued [30 CFR 925.16(p)(13)]; 10 CSR
40-7.011(1)(C), by requiring that both
the permittee and corporate guarantor
execute the indemnity agreement for a
self bond [30 CFR 925.16(g)(9)); 10 CSR
40-7.011(2)(A), by requiring that
performance bonds be conditioned upon
the faithful performance of the Act,
regulatory program, permit and
reclamation plan [30 CFR 925.16(g)(10)];
10 CSR 40-7.011(3)(D), by requiring an
operator to identify initial ang
successive areas of increments for
bonding and to specify the bond
amounts for each and by prohibiting
disturbance on succeeding increments
prior to acceptance of bond [30 CFR
925.16(g)(11)]; 10 CSR 40-7.011(4) (F)
and (G), by requiring the State director
to adjust bond amounts in the event that
an approved permit is revised and to
allow for an informal conference on the
adjustment [30 CFR 925.16(g)(12)); 10
CSR 40-7.011(5) (A)2., by restricting a
surety cancellation to only those lands
not disturbed and only with prior
consent of the regulatory authority [30
CFR 925.16(g)(13)]; 10 CSR 40-7.011(5)
(A)(8) and (B)(7), by requiring an
operator to begin reclamation
immediately upon issuance of a
cessation order if a surety company is

insolvent and the permittee has not
replaced bond coverage within 60 days
(30 CFR 925.16(3)(14)?; 10 CSR 40—
7.011(5)(B)2., by requiring that a
certificate of deposit for a self bond be
made payable to the regulatory authority
only [30 CFR 925.16(g)(15)]; 10 CSR 40—
7.011(5)(D)2.C., by expressing the
financial ratio values as actual ratios
rather than decimal fractions [30 CFR
925.16(g)(16]; 10 CSR 40—
7.011(5)(D)2.D., by requiring that the
accountant’s audit or review opinion be
prepared using generally accepted
accounting principles [30 CFR
925.16(g)(17)}; 10 CSR 40—
7.011(5)(D}5.A., by requiring that the
third party non-corporate guarantor also
execute the indemnity agreement; that
the applicant and guarantor must both
sign the indemnity agreement; that an
affidavit be submitted with the
indemnity agreement attesting to its
validity under applicable Federal and
State laws; that the applicant, parent or
non-parent corporate guarantor be
required to complete the approved
reclamation plan or pay the regulatory
authority to complete the reclamation
plan; and that the indemnity agreement
shall operate as.a judgment when under
forfeiture [30 CFR 925.16(g)(18)); 10
CSR 40-7.021(2)(B), by requiring that
vegetation be established in accordance
with the approved reclamation plan at
the Phase II level and that prime
farmland soil productivity yield levels
be met at the Phase I level of bond
release {30 CFR 925.16(g)(19)); 10 CSR
40-7.031(3)(B), by requiring that no
surety liability be released until
successful completion of all reclamation
under the permit term [30 CFR
925.16(p)(17)}; and 10 CSR 40—
8.040(8?(!(), by requiring that payment
of a settlement agreement be received
within 30 days from the date the
agreement is signed and that the
Missouri Department of Natural
Resources, Land Reclamation
Commission (the Commission), must
take action to raise, lower, or vacate the
penalty within 30 days from the date of
recision {30 CFR 925.16(p)(19)].

Accordingly, the Director is removing
the required program amendments as
identified above from the Missouri
program and as codified at 30 CFR
925.16.

4. 10 CSR 40-3.010(5), Signs and
Markers

Missouri proposes to amend its
program at 10 CSR 40-3.010(5)
regarding bonded area markers by
adding a requirement that, where the
permit area is released in segments, the
segments released shall be marked at the
time of the release inspection unless
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already delineated by natural or man-
made boundaries.

The Federal regulations dealing with
bond release inspection are found at 30
CFR 800.40.(b), however the Federal
rule does not require that the bonded
area to be released be marked at the time
of the release inspection. While there is
no direct Federal counterpart regulation,
this State proposal is not inconsistent
with the Federal program and will aid
in the administration of its program.
Therefore, the Director approves the
proposed rule at 10 CSR 40-3.010(5).

5. 10 CSR 40-3.040(2)(A), Water Quality
Standards and Effluent Limitations

Missouri proposes at 10 CSR 40—
3.040(2)(a) to remove language from its
rule that would allow surface drainage
leaving the permit area from areas that
are in the process of topsoiling and
revegetation to not meet total suspended
solids effluent limitations.

The Federal regulation at 30 CFR
816.42 requires that discharges of water
from areas disturbed by surface mining
activities shall comply with the effluent
limitations for coal mining set forth at
30 CFR part 434, the implementing
regulations for the Clean Water Act.
Additionally, 30 CFR 816.46(b) requires
that additional contributions of
suspended solids to stream flow or
runoff outside the permit area shall be
prevented.

Missouri’s proposal will provide a
standard for surface drainage leaving the
permit area that is no less effective than
the Federal program standard.

The Director finds that Missouri’s
proposed rule at 30 CFR 40-3.040(2)(A)
is no less effective than the Federal
regulation requirements and is
approving it.

6. 10 CSR 40-3.040(9) (A), (B) and (C),
Acid- and Toxic-forming Materials

Missouri proposes at 30 CSR 40—
3.040(9) (A), (B) and (C) to replace the
word “spoil,” in the context of acid- and
toxic-forming ““spoil,” with the word
“materials” and to include in its rules
the requirements that drainage from
acid- and toxic-forming materials,
which may adversely affect water
quality or be detrimental to public
health and safety, be avoided by burying
and/or treating the materials.

The counterpart Federal rules at 30
CFR 816.41(f) also refer to acid- and
toxic-forming “‘materials” and include
the material burying and/or treating
requirements. Therefore, the Director
finds Missouri’s proposed rules at 10
CSR 40-3.040(9) (A), (B), and (C) to be
no less effective than the Federal
regulations and is approving them.

7. 10 CSR 40-3.110(3)(A)1. and .3
Covering Coal and Acid- and Toxic-
forming Materials

Missouri’s existing provision at 10
CSR 40—3.110(3)(A)(1§)provides that:
[e]xposed coal seams, acid- and toxic-forming
materials and combustible materials exposed,
used or produced during mining shall be
adequately covered with nontoxic and
noncombustible material, or treated, to
control the impact on surface and ground
water in accordance with 10 CSR 40-3.040,
to prevent sustained combustion and to
minimize adverse effects on plant growth and
the approved postmining land use.

Missouri proposes to delete the words
“coal seams” and “and combustible
materials exposed” from the existing
provision. Missouri further proposes to
add a new sentence to end of the
provision. As proposed, 10 CSR 40—
3.110(3)(A)(1) would read as follows:

Exposed acid- and toxic-forming materials
used or produced during mining shall be
adequately covered with nontoxic and
noncombustible material, or treated, to
control the impact on surface and ground
water in accordance with 10 CSR 40-3.040,
to prevent sustained combustion and to
minimize adverse effects on plant growth and
the approved postmining land use.
Concerning exposed coal seams and
combustible materials, including coal

rocessing waste, adequately covered shall
defined as being covered with a minimum
of four feet (4) of nontoxic, nonacid-
producing materials unless otherwise
demonstrated.

The counterpart Federal regulations at
30 CFR 816.102(f) requires that exposed
coal seams, acid- and toxic-forming
materials, and combustible materials
exposed, used, or produced during
mining shall be adequately covered with
nontoxic and noncombustible material,
or treated, to control the impact on
surface and ground water in accordance
with 30 CFR 816.41, to prevent
sustained combustion, and to minimize
adverse effects on plant growth and the
approved postmining land use.

SM has two concerns regardinithis
proposed revision. First, Missouri has
removed the requirement that “exposed
coal seams’ and “combustible
materials” be adequately covered or
treated as required at 30 CFR 816.102(f).
Although Missouri defines adequate
cover for exposed coal seams and
combustible materials, the State has
eliminated the requirement for the
covering or treatment of these materials
by removing these terms from the rule.
Additionally, by revising the rule as
proposed, it appears that exposed coal
seams and comgustible materials are not
required to meet the requirements of 10
CSR 40-3.040, protection of the
hydrologic balance. This problem could

be remedied by simply retaining the
phrases that are proposed to be deleted.

Second, Missouri proposes to require
only ex{)osed acid- and toxic-forming
materials to be adequately covered
whereas exposed coal seams and
combustible material, including coal
processing wastes, are proposed to be
covered with four feet of nontoxic-,
nonacid-producing materials “unless
otherwise demonstrated.” Missouri
must explain why these two groups of
materials are treated differently and
clarify what is required to be
demonstrated if four feet of cover is not
proposed.

The Director, based on the discussion
above, finds that Missouri’s proposed
rule modifications at 10 CSR 40~
3.110(3)(A)1 would render its program
to be less effective than the Federal
regulations at 30 CFR 816.102(f).
Therefore, the Director is not approving
the proposed modifications and is
requiring Missouri to amend its program
by (1) requiring that exposed coal seams
and combustible materials be
adequately covered or treated as
required at 30 CFR 816.102(f) and (2)
explaining why these two groups of
materials, i.e., acid- and toxic-forming
materials and exposed coal seams and
combustible materials are treated
differently and clarify what is required
to be demonstrated if four feet of cover
is not proposed.

8. 10 CSR 40-3.110(3)(A)3, Covering
Coal and Acid- and Toxic-forming
Materials

Missouri proposes at 10 CSR 40—
3.110(3)(A)3. to add combustible
materials and coal processing waste to
the requirement that acid- and toxic-
forming material shall not be buried or
stored in proximity to a drainage course
so as not to cause or pose a threat of
water pollution. While there is no exact
counterpart Federal regulation, the
Federal regulations at 30 CFR 816.81(a),
coal mine waste, and 816.102(f),
backfilling and grading, are the
regulations that require exposed coal
seams, acid- and toxic-forming materials
and combustible materials to be buried
and/or treated or stored in a manner that
will protect surface and ground water
quality.

The Director finds that Missouri’s
proposed rule at 10 CSR 40—
3.110(3)(A)3 is no less effective than the
Federal regulations at 30 CFR 816.81(a)
and 816.102(f) and is approving it.

9. 10 CSR 40-3.110(6)(B), Regarding or
Stabilizing Rills and Gullies

Missouri proposes to add Earagraph
10 CSR 40-3.110(6)(B) which allows
that, on areas that have been previously
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mined where topsoil is not available,
the requirements for regarding or
stabilizing rills and gullies pursuant to
paragraph 10 CSR 40-3.110(6)(A) apply
after final grading, except that the areas
need not be topsoiled. Paragraph 10 CSR
40-3:110{6)(A) provides the
requirements for stabilizing rills and
gullies. Paragraph (A) alse requires all
rills and gullies deeper than nine inches
to be retopsoiled upon regrading.

The Federal counterpart regulations
concerning previously mined areas are
located at 30 CFR 816.106. These
regulations require that areas previously
mined meet the requirements of 30 CFR
816.102 through 816.106. The Federal
regulation at 30 CFR 816.102(d}(2)
requires topsoil to be redistributed in
accordance with 30 CFR 816.22;
regulations geverning topsoil and
subsoil handling. The Federal regulation
at 30 CFR 816.22(a)(ii) allows that
where topseil is of insufficient quantity
or poor quality for maintaining
vegetation, selected overburden
materials may be substituted for topsoil
if the operator demonstrates to the.
regulatory authority that the resulting
soil medium is equal to, or more
suitable for, sustaining vegetation than
the existing topsoil and the resulting
soil medium is the best available in the
permit area to support vegetation. This
material shall be removed as a separate
layer from the area to be disturbed and
segregated. The Federal regulations
concerning previously mined areas,
therefore, do not allow for an area that
has been regraded and stabilized to
forgo topsoiling. Missouri must require
an operator to identify the best suited
material available for topsoil
replacement and to segregate that
material for later use as a topsoil
substitute.

The Director finds 10 CSR 40-
3.110(6)(B} to be less effective than the
Federal regulations at 30 CFR 816.106
and 816.22 to the extent that it does not
require an operator to identify the best
suited material available for topsoil
replacement and to segregate that
material for later use as a topsoil
substitute and is not approving it to that
extent. The Director is requiring
Missouri to amend its program by
requiring, for previously mined areas,
an operator to identify the best suited
material available for topsoil
replacement and to segregate that
material for later use as a topsoil
substitute.

10 CSR 40-3.120(6)(B), Residential Land
Use and 10 CSR 40-3.270(6)(B),
Revegetation Requirements for
Underground Operations

Missouri proposes to correct a
typographical error in its reference to
the residential land use guideline
document adopted by the Land
Reclamation Commission in August
1990. While the corrected terminology
is acceptable, it is used in the reference
to Missouri’s unapproved Permanent
Program Phase III Liability Release
Guidelines that OSM has previously
directed Missouri to remove as per the
required program amendment at 30 CFR
925.16(p)(6). OSM cannot approve a
correction te a portion of the Missouri
program that was previously not
approved by OSM. Therefore, the
Director finds Missouri’s proposed rules
at 10 CSR 40-3.120(6)(B) and 10 CSR
40-3.270(6)(B) to be less effective than
the Federal regulations at 30 CFR
816.116(b)(4) and 817.116(b)(4) to the
extent that the State references the
unapproved Permanent Program Phase
Il Liability Release Guidelines that
OSM had previously directed Missouri
to remove as per the required program
amendment at 30 CFR 925.16(p)(6). The
Director is not approving this proposed
rule and the required program
amendment remains in effect.

11. 10 CSR 40-3.120(7)(C), Tree and
Shrub Stocking for Weodland, Wildlife
Habitat and Recreation Land Uses and
10 CSR 40-3.270(7)(C), Tree and Shrub
Stocking for Woodland, Wildlife Habitat
and Recreation Land Uses (for
underground operations)

Missouri proposes, at 10 CSR 40—
3.120(7)(C) and 10 CSR 40-3.270(7)(C)
to replace the phrase “on the reference
area' with the phrase “approved in the
permit” in the context of stocking rates
for trees, shrubs, half-shrubs, and
ground covers. Therefore, at 10 CSR 40—
3.120(7)(C)2, the State would provide
that “[t]he stocking of trees, shrubs,
half-shrubs and the ground cover
established on the revegetated area shall
approximate the stocking and ground
cover approved in the permit,” and that
“[t]he stocking of live woody plants
shall be equal to or greater than ninety
percent (80%]) of the stocking or woody
plants of the same life form approved in
the permit." At 10 CSR 40~
3.120(7)(C)3.A, Missouri would require
that “[t}he woody plants established on
the revegetated site are equal to or
greater than ninety percent (80%) of the
stocking rate approved in the permit."”
The effect of this proposed language
would be to remove &e existing

requirement that stocking rates be

determined by observing the density
and distribution of vegetation on a local,
unmined “reference area.” The
proposed change would allow the -
regulatory authority to set the stocking
rates in the permit, after consultation
with and approval from the Missaouri
Department of Conservation, and would
not require the establishment of a
reference area.

The Federal counterpart regulations at
30 CFR 816.116(b)(3) and 817.116(b)(3)
require that, for areas to be developed
for fish and wildlife habitat, recreation,
shelter belts, or forest products, the
regulatory authority must establish
minimum stocking and planting
arrangements on the basis of local and
regional conditions and after
consultation with and approval by
appropriate State agencies. The Federal
regulations at 30 CFR 816.116(b)(3) and
817.116(b)(3) do not require the
establishment of a reference area for
determining stocking rates. Since
Missouri requires the minimum
stocking and planting arrangements to
be approved by the Missouri
Department of Conservation and since
the proposed language provides
Missouri with additional flexibility, the
Director finds 10 CSR 40-3.120(7)(C)
and 10 CSR 40-3.270(7)(C) to be no less
effective than the corresponding Federal
regulations and is approving the State's
proposed revisions.

12. 10 CSR 40-3.140(1)(A), Roads—
Class [—General

Missouri proposes to revise 10 CSR
40-3.140(1)(A) by removing the phrase
“class I road" from the requirement to
control or prevent erosion, siltation, the
air pollution attendant to erosion,
including road dust as well as dust
occurring on other exposed “‘class I
road"" surfaces. Missouri also proposes
to delete the phrase “class I" from the
requirement that the control and
prevention of air pollution be
accomplished through stabilizing all
exposed “‘class I" road surfaces in
accordance with current, prudent
engineering practices. This proposed
amendment is in response to a required
program amendment placed on the
Missouri proj at 30 CFR
925.16(p)(9) that directed Missouri to
amend its program to require operators
to control and prevent air pollution
attendant to erosion, including road
dust as well as dust occurring on other
exposed surfaces.

he Federal regulations at 30 CFR
816.150(b)(1) require that the control
and prevention of air pollution be
accomplished through stabilizing all
“exposed surfaces" in accordance with
current, prudent engineering practices.
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Missouri's proposed amendment
partially satisfies the required program
amendment in that the proposed
amendment removes the first
occurrence of ‘‘class I road.”” As
proposed, 10 CSR 40-3.140(1)(A) now
requires control and prevention of dust
occurring on “‘other exposed surfaces."
However, Missouri did not fully remove
the reference of “class I road” from the
second usage. As proposed, 10 CSR 40—
3.140(1)(A) requires an operator, in
order to control dust, to stabilize other
exposed road surfaces only. It does not
require the operator, as does the Federal
regulation, to stabilize all exposed
surfaces, whether or not those exposed
surfaces are *‘road" surfaces. Therefore,
the Director finds the proposed rule at
10 CSR 40-3.140(1)(A) less effective
than the counterpart Federal regulation
because it limits the control and
prevention of air pollution to the
stabilization of “all exposed road
surfaces” whereas the Federal
regulation requires ‘‘stabilizing all
exposed surfaces.” The Director is not
approving this proposed change to the
extent that it does not require all
exposed surfaces to be stabilized. The
required program amendment at 30 CFR
925.16(p)(9) is modified to direct
Missouri to require that all exposed
surfaces be stabilized in accordance
with current prudent engineering
practices.

13. 10 CSR 40-6.040(11)(E)1 and
6.110(11)(E)1, Fish and Wildlife
Resources Information, and 6.050(7)(C)1
and 6.120(12)(A)1, Fish and Wildlife
Plan

Missouri proposes to modify 10 CSR
40-6.040(11)(E)1, 6.110(11)(E)1,
6.050(7)(C)1, and 6.120(12)(A)1 by
providing correct citation for the
Endangered Species Act. This proposed
change adequately addresses the
required program amendment placed on
Missouri's program at 30 CFR 925.16(d).
However, in its review of this proposed
amendment, OSM discovered that the
term “‘secretary,” as used in 10 CSR 40—
6.040(11)(E)1, is not defined anywhere
in the Missouri program. Since Missouri
has asserted that 10 CSR 40~
6.040(11)(E)1 is equivalent to 30 CFR
716.16(a)(2)(i), however, OSM interprets
the term “secretary’’ to mean the
Secretary of the Interior, consistent with
the Federal use of the term. Therefore,
the Director finds that Missouri’s failure
to define the term “secretary," as used
at 10 CSR 40-6.040(11)(E)1, does not
render Missouri's proposed rule less
effective than the Federal requirements
and is approving the proposed
amendments at 10 CSR 40—
6.040(11)(E)1, 6.110(11)(E)1,

6.050(7)(C)1, and 6.120(12)(A)1 and is
removing the required program
amendment at 30 CFR 925.16(d).
However, with this notice, OSM is
notifying Missouri of this incomplete
reference to the Secretary of the Interior
and suggests that Missouri correct this
reference to the "‘secretary’ to the
"*Secretary of the Interior."

14. 10 CSR 40-6.040(14)(L), Maps—
General Requirements

Missouri proposes to add a rule that
requires all buffer zones, as defined at
Eroposed 10 CSR 40-8.010(1)(A)(13), to

e included on all maps required as part
of the permit application. Missouri
proposes to define “buffer zone" to
mean a boundary which establishes a
limit of mining-related disturbance
beyond which a variance to the
regulations must be obtained before
disturbing.

The Federal map requirements are
found at 30 CFR 779.24. These
regulations do not require that buffer
zones be identified on any ma

“Furthermore, the Federal reguﬁz'tions do

not define the term “buffer zone." The
Federal regulations at 30 CFR
780.16(b)(3)(i) and 784.21(b)(2)(i) do,
however, allow a regulatory authority to
require an applicant’s fish and wildlife
protection and enhancement plan to
include the establishment of buffer
zones as a protective measure. The
Federal regulations at 30 CFR 816.57
and 817.57 further require an operator
to provide buffer zones for streams so
that no land within 100 feet of a
perennial or intermittent stream will be
disturbed by surface mining activities.
The Federal regulation at 30 CFR
816.11(e) requires that stream buffer
zones shall be marked along their
boundaries in the field.

The Director finds that proposed 10
CSR 40-6.040(14)(L) is no less effective
than the Federal regulations as it
requires the applicant to include
additional information on permit maps,
beyond that which is required under the
Federal regulations and will assist
Missouri with the administration of its
program. The Director is approving the
proposed change.

15. 10 CSR 40-6.050(5)(B) 5. and 8.,
Operations Plan—Maps and Plans

a. Map and Narrative Requirements

Missouri proposes a clarification at 10
CSR 40-6.050(5)(B)5. The proposed
revision to item (5)(B)S requires that the
operations plan map will show each
topsoil, spoil, coal waste, and noncoal
waste storage area and, except for
topsoil and spoil, the narrative should

be in accordance the appropriate
section(s) of 10 CSR 40-3.080.

The Federal counterpart regulation at
30 CFR 780.14(b)(5) requires that each
topsoil, spoil, coal waste and noncoal
waste storage area each source of waste
and each waste disposal facility relating
to coal processing or pollution control
be identified on a map as part of a
permit application.

Missouri’s proposal, while technically
no less effective than the Federal
counterpart regulation, tends to not
clarify but confuse the intent of this
regulation. This regulation specifies
those items to be shown on the
operations plan map and does not
concern the narrative for coal or noncoal
waste disposal. In addition, Missouri
already has a narrative requirement for
these items located at 10 CSR 40—
6.050(2)(B). As stated earlier, this
proposal does not render Missouri's
program less effective than the Federal
program, however, OSM suggests that
the proposed language be removed.

b. Waste and Waste Disposal Facility
Location

Missouri proposes a clarification at 10
CSR 40-6.050(5)(B)8. The proposed
revision to item (5)(B)8 requires that the
operations plan map will show each
source of waste and each waste disposal
facility relating to coal processing or
pollution control “in accordance with
10 CSR 40-3.080(1)—(6)," the general
requirements for disposal of coal
processing waste.

The Federal counterpart regulation at
30 CFR 780.14(b)(8) requires each
source of waste and each waste disposal
facility relating to coal processing or
pollution control be identified on a map
as part of a permit application.

Missouri's current rule is already no
less effective than the Federal
regulation. The proposed amendment
would provide the citation for the
Missouri rules governing each source of
waste and each waste disposal facility
relating to coal processing or pollution
control.

The Director finds the proposed
amendments at 10 CSR 40-6.050(5)(B)5.
and 8:to be no less effective than the
Federal counterpart regulations and is
approving them.

16. 10 CSR 40-7.021(2)(D)(2), Duration
and Release of Reclamation Liability

Missouri proposes, at 10 CSR 40-
7.021(2)(D)2, to remove the requirement
that eighty-five percent (85%) of the
bond be released when Phase II liability
is released. This current release
percentage is proposed to be replaced
with the requirement that, after
completion of Phase II, the Missouri
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State director shall retain that amount of stringent than SMCRA and no less

bond for the revegetated area which
would be sufficient to cover the cost of
reestablishing vegetation if established
by a third party and the amount of bond
necessary to abate any water pollution
caused by the contributing of suspended
solids to stream flow or runoff outside
the permit area in excess of the
requirements set by chapter 3 of the
Missouri rules. In addition, Missouri's
liability release regulations at 10 CSR
40-7.021(2)(B)3 state that an area shall
qualify for release of Phase II liability
when the lands are not contributing
suspended solids to stream flow or
runoff outside the permit area.

Missouri’s proposed rule at 10 CSR
40-7.021(2)(D)2 is in response to the
required program amendment at 30 CFR
925.16(g)(21) which required Missouri
to remove mandatory fixed percentage
bond release amounts and provide the
flexibility required in the Federal
regulations.

he Federal regulation at 30 CFR
800.40(c)(2) requfires, at the completion
of Phase II reclamation, that the
regulatory authority shall retain that
amount of bond for the revegetated area
which would be sufficient to cover the
cost of reestablishing revegetation if
completed by a thug party. Both section
519(c)(2) of SMCRA and 30 CFR
800.40(c)(2) of the Federal regulations
state that no part of the bond shall be
released so long as the lands to which
the release would be applicable are
contributing suspended solids to stream
flow or runoff outside the permit area in
excess of the requirements set by section
515(b)(10) of the Act.

The Federal regulation at 30 CFR
800.40(c)(2) does not explicitly require
that a certain amount of the bond be
retained to abate any water pollution in
the event that, after the release of the
Phase Il bond, either the operator-
initiated revegetation or the third-party
initiated revegetation begins to
contribute suspended solids to
streamflow or runoff off the permit area.
However, such bond money retention is
implicit in the Federal regulation and is
consistent with the broad remedial
intent of SMCRA. The effect of
Missouri's proposed rule is to explicitly
require that which is implicitly required
by the Federal regulation: that sufficient
bond money be retained by the
regulatory authority to abate water
pollution resulting from any failed
revegetation during the liability period.
Such retained bond money would be in
addition to the amount required to
simgly reestablish the vegetation itself.

Therefore, the Director finds
Missouri's proposed rule change at 10
CSR 40-7.021(2)(D)(2) to be no less

effective than the Federal regulations
and is approving it. The Director is
removing the required program
amendment at 30 CFR 925.16(g)(21).

17. 10 CSR 40-8.010(1)(A) (13 and (71),
Definitions

a. "Buffer zone"

Missouri proposes to add a definition
for “‘buffer zone” at 10 CSR 40—
8.010(1)(A)(13). Buffer zone is defined
to mean a boundary which establishes a
limit of mining related disturbance
beyond which a variance to the
regulations must be obtained before
disturbance.

While there is no direct Federal
counterpart definition, the Federal
program makes reference to the
establishment of buffer zones when
addressing the protection of endangered
species (30 CFR 780.16(b)(2)(i) and
784.21(b)(2)(i)) and perennial and
intermittent streams (30 CFR 816.11,
816.43(b)(1), 816.57, and 817.57).

Because the application of the term
“buffer zone” is not limited to the
protection of endangered species and
perennial and intermittent streams the
potential effect of this definition would
be to allow Missouri to define areas
requiring buffer zones beyond what is
already required by the Federal
regulations.

The Director finds Missouri's
proposal for buffer zones at 10 CSR 40—
8.010(1)(A)(13) to be not inconsistent
with and no less effective than the
Federal program and is approving it.

b. “Previously mined area”

Missouri proposes to amend its
definition of “previously mined area” at
10 CSR 40-8.010(1)(A)(71) so that fully
reclaimed sites and highwalls created
after August 3, 1977 would be
specifically excluded from the
definition. Therefore, Missouri's
proposed definition of “previously
mined area’ now includes lands
previously mined or disturbed to
facilitate mining on which there were
no surface coal mining operations
subject to the standards of the Act,
except highwalls created after August 3,
1977, and all fully reclaimed sites.

This proposed amendment is in
response to the September 29, 1992,
Federal Register (57 FR 44660, 44675)
notice that did not approve a formerly
submitted Missouri definition of
“previously mined area.” The basis for
this non-approval is outlined in
National Wildlife Federation v, Lujan
(733 F. Supp. 419 (D.D.C. 1990)), in
which the court remanded the Federal
definition of “previously mined area” to

the Secretary as being inconsistent with
SMCRA to lt’i:e extent that it would (1)
not é)reclude the possibility that the date
used to determine “previously” could
be other than August 3, 1977; and (2)
not preclude the possibility that sites,
once mined and fully reclaimed under
State laws preceding SMCRA, could be
subsequently remined and reclaimed to
a lower standard than that required by
SMCRA.

On Janu 8, 1993 (58 FR 3466),
OSM promulgated a new rule defining
“previously mined area” as land
affected by surface coal mining
operations prior to August 3, 1977, that
has not been reclaimed to the standards
of 30 CFR chapter VIL

Missouri's proposed amendment to
the definition of “previously mined
area’ has not adequately addressed the
deficiencies listed in the September 29,
1992, Federal Register notice. First,
Missouri's proposed definition, because
it does not specifically employ the date
of SMCRA's enactment, August 3, 1997,
still allows for lands mined subsequent
to SMCRA's enactment to be included
under the definition. Missouri must
specifically identify SMCRA's
enactment date of August 3,1977.
Second, the Federal definition
emphasizes land that has not been
“reclaimed to” the standards of 30 CFR
chapter VII, whereas the Missouri
definition emphasizes land on which
there were no surface coal mining
operations “subject to’" the standards of
the Act. Missouri's use of the term
“subject to,"” rather than the term
“reclaimed to,"” results in Missouri’s
definition of “previously mined area"
including mined areas that were
completely reclaimed prior to August 3,
1977, to standards equal to those set by
SMCRA. Under Missouri’s remining
rules, such as fully reclaimed area could
be remined and then reclaimed to
standards lower than those required by
SMCRA. This outcome conflicts with
the intent of SMCRA and the holding of
the court in National Wildlife
Federation v. Lujan, above. Finally, it is
unclear as to what Missouri intends by
excluding highwalls created after
August 3, 1977, It appears to be a
redundant statement since the courts
specifically excluded any land affected
by surface coal mining operations after
August 3, 1977 as being classified as a
previously mined area. This would
include all highwalls created after this
date.

Therefore, for the reasons stated
above, the Director finds the proposed
amendment to the definition of
‘“previously mined area' at 10 CSR 40~
8.010(1)(A)(71) to be less effective than
the Federal definition and is not
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approving it. The Director is requiring
Missouri to amend its program by
furnishing a definition for “previously
mined area" that is no less effective
than the Federal definition.

18. 10 CSR 40-8.030(7)(A), Permanent
Program Inspection and Enforcement

Missouri proposes to amend 10 CSR
40-8.030(7)(A) by removing the phrase
“for good cause’' and by adding a
reference to 10 CSR 40-8.040, which
deals with penalty assessment.
Therefore, the proposed rule at 10 CSR
40-8.030(7)(A) would allow the
Commission or Missouri State director
to modify, terminate or vacate a notice
of violation and extend the time for
abatement if the failure to abate within
the time previously set was not caused
by lack of diligence on the part of the
person to whom it was issued in
accordance with 10 CSR 40-8.040.

This proposed rule change is in
response to Finding No. 58 in the
September 29, 1992, final Federal
Register notice (57 FR 44660, 44675)
that, while approving Missouri's current
rule, also pointed out that the phrase
“for good cause” was approvable only
because limitations to the State
regulatory authority’s discretion to
modify, terminate, or vacate NOV's were
similar to and no less effective than
those of the Federal regulations.
Missouri's proposal to remove the
phrase *'for good cause” therefore, does
not render its rule less effective than the
Federal regulations. In addition, Finding
No. 58 noted that Missouri's current
rule allowed the commission or the
State director to extend the time for
abatement of an NOV if the failure to
abate within the time previously set was
not caused by a lack o?diligence on the
part of the person to whom it was
issued. The Federal regulations at 30
CFR 843.12(c) allow for the extension of
time for abatement of a NOV under
similar circumstances as those outlined
in the State rule. However, the Federal
regulations set specific limits on the
availability and length of such

‘extensions, The Director, in Finding No.
58, approved this aspect of Missouri’s
rule because the Missouri program
provided for the same requirements and
limitations as those required by the
Federal regulations at 10 CSR 40—
8.030(7)(C). Missouri’s current proposal
to add the reference to 10 CSR 40-8.040
appears to be an attempt to recognize
those State rules that set the
requirements and limitations to
allowing for the extension of time for
abatement of a NOV. However, 10 CSR
40-8.040 deals with penalty assessment
which is not relevant to extensions for
abatement of NOV's.

The Director finds 10 CSR 40—
8.030(7)(A) to be no less effective than
the Federal counterpart regulation and
is approving the proposal. However, the
added phrase “in accordance with 10
CSR 40-8.040" provides a meaningless
reference to penalty assessments.
Missouri is required to amend its
program to remove this incorporated
phrase or to provide the proper citation
to the State rule that addresses
extension of time for abatement of
NOV’s,

_19. 10 CSR 40-8.040(5)(B)3, Assessment

of Separate Violations for Each Day

Missouri’s rule at 10 CSR 40—
8.040(5)(B)3 requires that if the
permittee has not abated a violation
within the required 30 day period, the
commission or the State director shall
take appropriate action pursuant to
RSMo 444.870.5 and .6 and 444.885.1
(4) and (5), RSMo (Supp. 1986) within
30 Aays to ensure that abatement occurs
or to ensure that there will not be a
reoccurrence of the failure to abate.
Missouri proposes to change the current
citations in its rule from “444.855.1 (4)
and (5)" to “444.885.3 and .5."" Missouri
proposes this change in response to the
September 29, 1992, final Federal
Register notice (57 FR 44660, 44676)
that noted in its Finding No. 59 that,
while the State's proposed revision is
the same as the Federal counterpart
regulation at 30 CFR 845.15(b)(2), the
State had not correctly cited its statutes
in relation to the corresponding
provisions of SMCRA at section
521(a)(4) dealing with patterns of
violation and unwarranted failure to
comply and Section 521(c) requesting
the Attorney General to institute a civil
action of relief. Finding No. 59 noted
that the comparable State citations
should be 444,885.3 and 444.885.5,
respectively.

he Director found that the incorrect
cross-references did not render the
proposed State rule less effective than
SMCRA and the Federal regulations and
therefore, he approved it. Missouri's
current proposed rule change corrects
the cross-references. Therefore, the
Director finds proposed 10 CSR 40—
9.040(5)(B)3 to be no less effective than
the Federal regulations at 30 CFR
845.15(b)(2) and is approving it.

20. 10 CSR 40-8.040(9), Habitual
Violator

Missouri proposes to add to its
penalty assessment criteria at 10 CSR
40-8.040, paragraph (9) dealing with
habitual violators. Specifically, Missouri
proposes to define a habitual violator as
a person, permittee or operator that has
established a pattern of violations of any

requirements of the Surface Coal Mining
Law, its promulgated regulations or the
permit. The pattern of violations is
described in 10 CSR 40-7.031(1)(F). The
proposed rule requires that if a person,
permittee or operator is found to be a
habitual violator of the Surface Coal
Mining Law, land reclamation laws of
other States or other Missouri or Federal
laws pertaining to land reclamation, a
civil penalty for the same violation by
the attorney general and a judicial
assessment of a civil penalty may be
made for the same violation in addition
to the assessment of an administrative
penalty. The proposed rule continues by
requiring that, if a person, permittee or
operator is not a habitual violator, the
administrative penalty shall preclude
the civil penalty by the attorney general
and the judicial assessment of a civil
penalty.

While there is no Federal counterpart
regulation, the Federal regulations
governing civil penalties are located at
30 CFR part 845.

Missouri proposed statutory revisions
regarding this same topic and OSM did
not approve the statutory revisions for
reasons established in Findings No. 5 a
and b of the September 24, 1992, final
Federal Register notice (57 FR 44114,
44116). Given that OSM has not
approved a statutory provision for
habitual violators, it cannot approve the
rules created to complement the statute
for the same reasons,

In additional to the reasons
established in the September 24, 1992,
final Federal Register notice, OSM has
several concerns regarding the rules
proposed in this amendment. These
concerns were passed on to Missouri in
OSM’s March 18, 1993, letter
(Administrative Record No. MO-567).

The Director finds that 10 CSR 40—
8.040(9) is less effective than the
Federal program and is not approving it.
The Director is requiring Missouri to
amend its program by removing 10 CSR
40-8,040(9) regarding habitual violators.

IV. Public and Agency Comments

Public Comments

For a complete history of the
opportunity provided for public
comment on the proposed amendment,
please refer to *“‘Submission of
Amendment.” No public comments
were received.

Agency Comments

Pursuant to 30 CFR 732.17(h)(11)(i),
comments were solicited from the
Administrator of the Environmental
Protection Agency (EPA), and various
other Federal agencies with an actual or
potential interest in the Missouri
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program. Comments were also solicited
from various State agencies.

By letter dated December 9, 1592
(Administrative Record No. MO-563),
the U.S. Fish and Wildlife Service
(FWS) responded by providing three
comments, The first comment suggested
that language should be added to 10
CSR 40-6.040(11) to require applicants
to consult with the FWS coneerning the
presence of Federally-listed species or
designated critical habitat prior to
submission of 8 permit application.

The second comment suggested that
language should be added to 10 CSR 40-
6.050(7) to require applicants to consult
with the FWS concerning the adequacy
of any protection plan developed for
Federally-listed species or designated
critical habitat prior to submittal of the

lan.
4 Finally, the third comment suggested
that the language at 10 CSR 40—
6.040{11)(E)1, 10 CSR 40-6.050(7)(C)1,
10 CSR 40-6.110(11)(E)1, and 10 CSR
40-6.120(12)(A)1 be amended b
changing the phrase "critical habitats”
to “designated critical habitats” and
changing the reference to the
“secretary’ to the “Secretary of the
Interior."

The Federal regulations require only
State regulatory authorities, not permit
applicants, to consult with the FWS.
While nothing would preclude an
applicant from working directly with
the FWS or a State from requiring such
direct consultation, OSM cannot require
a State to require a consultation process
that is different from the Federal
program requirements. Additionally,
requiring consultation at the State
regulatory authority level assures the
consistency of the State program and
assures that the State regulatory
authority is well informed of the FWS
needs.

Regarding the last comment, the
Federal rule at 30 CFR 784.21(a)(2)(i)
refers to “critical habitats” therefore,
Missouri's rule is as effective as the
Federal counterpart provision. Howaver,
OSM concurs that the use of the term
“secretary” alone is meaningless. OSM
notified Missouri of the need to provide
a full title for the Secretary of the
Interior in Finding No. 13.

Environmental Protection Agency (EPA)
Concurrence

Pursuant to 30 CFR 732.17(h)(11)(ii),
concurrence was solicited from the EPA
fur those aspects of the proposed
amendment that relate to air or water
quality standards promulgated under
the authority of the Clean Water Act and
the Clean Air Act.

By letter dated November 25, 1892
(Administrative Record No. MO-559),

the EPA regional office in Kansas City,
Kansas responded that, at 10 CSR 40—
8.030(7), the word “may" should be
“shall" in the phrase “[tJhe commission
or director may modify, terminate or
vacate a notice of violation * * *"in
order to be as effective as the Federal
ccunterpart regulation at 30 CFR
843.12(e). The Federal regulation at 30
CFR 843.12(e) requires an authorized
representative of the Secretary to
terminate a notice of viclation by
written notice to the permittee when it
is determined that all violations listed
in the notice have been abated.
Missouri’s program contains a rule at 10
CSR 40-8.030(7)(E) that is substantively
the same as 30 CFR 843.12(e).

OSM determined in a final Federal
Register notice (Finding No. 58)
published on September 29, 1992, (57
FR 44660, 44675) that Missouri’s rule at
10 CSR 40-8.030(7){A) was no less
effective than the Federal counterpart
rule in that the State regulatory
authority's discretion to modify, vacate,
or terminate NOV’s is subject to
limitations similar to and no less
effective than the Federal regulations.

The EPA also commented that the
word “back” should be “lack” in the
phrase “lack of diligence.” This is true,
By this rulemaking action OSM is
notifying Missouri of the editorial
correction needed.

By letter dated October 19, 1993
(Administrative Record No. MO-579),
the EPA Headquarters office responded
by finding that the revisions to
Missouri’s program are adeguate to
administer the National Pellutant
Discharge Elimination System (NPDES)
regulations promulgated under the
authority of the Clean Water Act, as
amended. The EPA noted that many of
the activities addressed by the revisions
may involve discharges of pollutants
into surface waters and may require
NPDES permits. :

State Historic Preservation Officer
(SHPO) and Advisory Council on
Historic Preservation Comments (ACHP)

The Federal regulation at 30 CFR
732.17(h)(4) requires that all
amendments that may have an effect on
historic properties be provided to the
SHPO and ACHP for comment.
Comments were solicited from these
offices.

By letter dated November 30, 1992,
(Administrative Record No. MO-562)
the SHPO responded that it bad no
objection to the proposed amendment.

No comments were received from
ACHP.

V. Director’s Decision

Based on the above findings, and with
the exception of those provisions found
to be inconsistent with SMCRA or less
effective than the Federal regulations,
the Director is approving the proposed
amendment submitted by Missouri on
October 19, 1992.

The Director is not approving the
proposed rules as discussed in findings
No. 7, 10 CSR 40-3.110(3)(A)1, Covering
Coal and Acid- and Toxic-forming
Materials; No. 9, 10 CSR 40-3.110(8)(B),
Regrading or Stabilizing Rills and
Gullies; No. 10, 10 CSR 40-3.120(6)(B),
Residential land use and 10 CSR 40—
3.270(6)(B), Revegetation Requirements
for Underground Operations; No. 12, 10
CSR 40-3.140(1)(A), Roads—class 1—
general; No. 17b, 10 CSR 40—
8.010(1)(A)(71), Definition for
Previcusly Mined Area; and No. 20, 10
CSR 40-8.040(9), Habitual violator.

Except as noted above, the Director is
approving the Missouri regulations with
the provision that they be fully
promulgated in identical form to the
rules submitted to and reviewed by
OSM and the public.

The Federal regulations at 30 CFR
part 925 codifying decisions concerning
the Missouri program are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

VI. Effect of Director’s Decisicn

Section 503 of SMCRA provides that
a State may not exercise jurisdiction
under SMCRA unless the State program
is approved by the Secretary. Similarly,
30 CFR 732.17(a) requires that any
alteration of an approved State program
be submitted to OSM for review as a
program amendment. Thus, any changes
to the State program are not enforceable
until approved by OSM. The Federal
regulations at 30 CFR 732.17(g) prohibit
any unilateral changes to approved State
programs. In the oversight of the
Missouri program, the Director will
recognize only the statutes, regulations,
and other materials approved by OSM,
together with any consistent
implementing policies, directives, and
other materials, and will require the
enforcement by Missouri of only such
provisions.
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VI. Procedural Determinations

Compliance With Executive Order No.
12866

This final rule is exempted from
review by the Office of Management and
Budget under Executive Order 12866
(Regulatory Planning and Review).

Compliance With Executive Order
12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 12550) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory,
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

Compliance With the National
Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act of 1969, 42
U.S.C. 4332(2)(C).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by the Office of
Management and Budget under the
Paperwork Reduction Act, 44 U.S.C.
3507 et seq.

Compliance With the Regulatory
Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was

prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Hence, this rule will ensure that existing
requirements previously promulgated
by OSM will be implemented by the
State. In making the determination as to
whether this rule would have a
significant economic impact, the
Department relied upon the data and
assumptions for the counterpart Federal
regulations.

List of Subjects in 30 CFR Part 925

Intergovernmental relations, Surface
mining, Underground mining.

Dated: November 26, 1993.
Raymond L. Lowrie,
Assistant Director, Western Support Center.

For the reasons set out in the
preamble, title 30, chapter VII,
subchapter T, of the Code of Federal
Regulations is amended as set forth
below:

PART 925—MISSOURI

1. The authority citation for part 925
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 925.15 is amended by
adding paragraph (q) as follows:

§925.15 Approval of regulatory program
amendments.

» * - »* -

(q) With the exceptions of 10 CSR 40—
3.110(3)(a)1, Covering Coal and Acid-
and Toxic-forming Materials, 10 CSR
40-3.110(6)(B), Regrading or Stabilizing
Rills and Gullies, 10 CSR 40~
3.120(6)(B), Residential land use and 10
CSR 40-3.270(8)(B), Revegetation
Requirements for Underground
Operations, 10 CSR 40-3.140(1)(A),
Roads—class [—general, 10 CSR 40-
8.010(1)(A)(71), Definition for
Previously Mined Area, and 10 CSR 40-
8.040(9), Habitual violator, the
following revisions to the Missouri Code
of State Regulations (CSR ) submitted to
OSM on October 19, 1992, are approved
effective December 6, 1993:

10 CSR 40-3.010, Signs and Markers; 10
CSR 40-3.040, Requirements for Protection of
the Hydrologic Balance; 10 CSR 40-3.080,
Requirements for the Disposal of Coal
Processing Waste; 10 CSR 3.100,
Requirements for the Protection of Fish,
Wwildlife, and Related Environmental Values
and Protection Against Slides and Other
Damage; 10 CSR 3.110, Backfilling and
Grading Requirements; 10 CSR 40-3.120,
Revegetation Requirements; 10 CSR 40—
3.130, Post-mining Land Use Requirements;
10 CSR 40-3.140, Road and Other
Transportation Requirements; 10 CSR 40—
3.200, Requirements for Protection of the

Hydrologic Balance for Underground
Operations; 10 CSR 40-3.230, Requirements
for the Disposal of Coal Processing Waste for
Underground Operations; 10 CSR 40-3,250,
Requirements for the Protection of Fish,
Wildlife, and Related Environmental Values
and Protection Against Slides and Other
Damage; 10.CSR 40-3,260, Requirements for
Backfilling and Grading for Underground
Operations; 10 CSR 40-3.270, Revegetation
Requirements for Underground Operations;
10 CSR 40-4.010, Coal Exploration
Requirements; 10 CSR 40-5.010, Prohibitions
and Limitations on Mining in Certain Areas:
10 CSR 40-6.030, Surface Mining Permit
Applications—Minimum Requirements for
Legal, Financial, Compliance and Related
Information; 10 CSR 40-6.040, Surface
Mining Permit Applications—Minimum
Requirements for Information on
Environmental Resources; 10 CSR 40-6.050;
Surface Mining Permit Applications—
Minimum Requirements for Reclamation and
Operations Plan; 10 CSR 40-6.070, Review,
Public Participation and Approval of Permit
Applications and Permit Terms and
Conditions; 10 CSR 40-6.100, Underground
Mining Permit Applications—Minimum
Requirements for Legal, Financial,
Compliance and Related Information; 10 CSR
40-6.100, Underground Mining Permit
Applications—Minimum Requirements for
Information on Environmental Resources; 10
CSR 6.120, Underground Mining Permit
Applications—Minimum Requirements for
Reclamation and Operation Plan; 10 CSR 40-
7.011, Bond Requirements; 10 CSR 40-7.021,
Duration and Release of Reclamation
Liability; 10 CSR 40-7.031, Permit
Revocation, Bond Forfeiture and
Authorization to Expend Reclamation Fund
Monies; 10 CSR 40-7.041, Form and
Administration of the Coal Mine Land
Reclamation Fund; 10 CSR 40-8.010,
Definitions; 10 CSR 40-8.030, Permanent
Program Inspection and Enforcement; and 10
CSR 40-8.040, Penalty Assessment.

3. Section 925.16 is amended by
revising paragraph (p)(9), by removing
and reserving paragraphs (d), (g)(3)—(19),
(g)(21), (p)(1)~3), (p)(13), (p)(17), and
(p)(19), and by adding paragraph (g).

§925.16 Required program amendments.
" - * L * .
* K w

(g) By February 4, 1994, Missouri
shall amend its program at 10 CSR 40~
3.140(1)(A) by requiring that all exposed
surfaces be stabilized in accordance
with current prudent engineering
practices.
* - * ® »

(q) By February 4, 1994, Missouri
shall amend its program as follows:

(1) At 10 CSR 40-3.110(3)(A)1, by (1)
requiring that exposed coal seams and
combustible materials be adequately
covered or treated as required at 30 CFR
816.102(f) and (2) explaining why these
two groups of materials, i.e. acid- and
toxic-forming materials and exposed
coal seams and combustible materials
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are treated differently and clarify what
is required to be demonstrated if four
feet of cover is not proposed.

(2) At 10 CSR 40-3.110(5)(B), by
requiring, for previously mined areas,
an operator it identify the best suited
material available for topgoil
replacement and to segregate that
material for later use as a topsoil
substitute,

(3} At 10 CSR 40-8.010(1)(A)(71), by
furnishing a definition for “previcusly
mined area” that is no less effective
than the Federal definition.

(4) At 10 CSR 40-8.030(7)(A), by
removing the phrase "'in accordance
with 10 CSR 40-8.040" or by providing
the proper citation to the State rule that
addresses extension of time for
abatement of NOV’s.

(5) At 10 CSR 40-8.040(9), by
removing 10 CSR 40-8.040(9) regarding
habitual violators.

{FR Doc. 93-29752 Filed 12-3-93; 8:45 am]
SILLING CODE 4310-05-M

30 CFR Part 938

Pennsylvania Regulatory Program;
Bonding !

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final ruls; partial approval and
deferral of amendment.

SUMMARY: OSM is announcing the
approval, with certain exceptions, of a
proposed amendment to the
Pennsylvania permanent regulatory
program (hereinafter referred to as the
Pennsylvania program) approved under
the Surface Mining Control and®
Reclamation Act of 1977 (SMCRA). The
amgndment provides the permittee with
additional financial instrument options
for posting the performance bond that is
required to be submitted and approved
by the regulatory authority before the
permit is issued or mining initiated,
EFFECTIVE DATE: December 6, 1993.

FOR FURTHER INFORMATION CONTACT:
Robert J. Biggi, Director, Harrisburg
Field Office, Office of Surface Mining
Reclamation and Enforcement,
Harrisburg Transportation Center, Third
Floor, suite 3C, 4th and Market Streets,
Harrishurg, Pennsylvania 17101
Telephone: (717) 782-4036.
SUPPLEMENTARY INFORMATION:

I. Background on the Pennsylvania Program.
IL. Submission of Amendment.

Iil. Director's Findings.

IV, Summary and Disposition of Comments.
V. Director’s Decision.

V1. Procedural Determinations.

I. Background on the Pennsylvania
Program

The Secretary of the Interior
conditionally approved the
Pennsylvania program on July 31, 1982,
Information on the background of the
Pennsylvania program including the
Secretary’s findings, the disposition of
comments, and a detailed explanation of
the conditions of approval of the
Pennsylvania program can be found in
the July 30, 1982 Federal Register (47
FR 33050).

Subsequent actions concerning the
conditions of approval and program
amendments are identified at 30 CFR
938.11, 938.12, 938.15 and 938.16.

II. Submission of Amendment

By letter dated March 9, 1993
(Administrative Record Number PA
822,00), Pennsylvania submitted a State
program amendment to allow for the use
of additional bonding instruments.

OSM announced receipt of the
proposed amendment in the June 7,
1993, Federal Register (58 FR 31925),
and, in the same notice, opened the
public comment period and provided
opportunity for a public hearing on the
adequacy of the proposed amendment.
The comment period closed on July 7,
1993. The public hearing scheduled for
July 2, 1993, was not held as no one
requested an opportunity to testify.

II1. Director’s Findings

Set forth below, pursuant to SMCRA
and tha Federal Regulations at 30 CFR
732.17, are the Director’s findings
concerning the proposed amendment to
the Pennsylvania program. Any
revisions not specifically addressed
below are found to be no less stringent
than SMCRA and no less effective than
the Federal rules.

Section 4(d) of Pennsylvania’s Surface
Mining Conservation and Reclamation
Act requires that the permit applicant
file a performance bond with the
Pennsylvania Department of
Environmental Resources (PADER)
before a permit can be issued or mining
initiated. The financial instroments that
may be used for the performance bond
are: Surety bands; cash; automatically
renewable irrevocable bank letters of
credit; or negotiable bonds of the United
States Government or the
Commonwealth of Pennsylvania, the
Pennsylvania Turnpike Commission,
the General State Authority, the State
Public School Building Authority, or
any municipality within the

Commonwsalth. On December 18, 1992, -

Pennsylvania's Governor Robert P.
Ceasey signed House Bill 78 (Act 173)
amending the Pennsylvania Surface .

Mining Conservation and Reclamation
Act, including section 4(d). Section 4(d)
was amended to provide the permit
applicant with additional financial
instrument options for posting the
performance bond. These proposed
bonding instruments include a life
insurance policy; an annuity or trust
fund; or other financial instruments
authorized by the Environmental
Quality Board by regulation.

The Federal regulations at 30 CFR
800.5(b) define collateral bond to
include such things as cash, certificates
of deposit, bonds, letters of credit, first-
lien sacurity interests in real property,
and other investment-grade securities.
The Federal regulations at 30 CFR

- 800.21 do not expressly include a life

insurance policy or an annuity or trust
fund as an acceptable form of collateral.
While the use of such instruments as a
form of collateral bond may be
approvable, the State has not submitted
supporting procedures and safeguards
for the Secretary to make determination
that the use of such alternative bonding
mechanisms is not inconsistent with
SMCRA and no less effective than the
Federal Regulations found at 30 CFR
part 800. The Director is, therefore, only
approving the languags in section 4(d)
that was previously approved and
incorporated in that section and which
is no less effective than the Federal
requirements at 30 CFR 800.21. The
Director is deferring action on that part
of the amendment proposing the use of
a life insurance policy or an annuity or
trust fund as collateral for performance
bond.

Pennsylvania is also proposing the
use of other financial instruments or
combinations of bonding instruments
which may be authorized by the
Environmental Quality Board by
regulation. This amendment is approved
s0 long as PADER submits any such
proposed rules to the OSM for approval
as a program amendment in accordance
with 30 CFR 732.17(g). Changes to the
State regulations are not allowed to
become effective until they are
approved by the OSM,

IV. Summary and Dispesition of
Comments

Public Comments

The public comment period and
opportunity to request a public hearing
announced in the June 7, 1993, Federal
Register ended on July 7, 1993. No
public comments were received and the
scheduled public hearing was not held
as no one requested an opportunity to
provide testimony.
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Agency Comments

Pursuant to section 503(b) of SMCRA
and the implementing regulations at 30
CFR 732.17(h)(ii)(i), comments were
solicited from various Federal and State
agencies with an actual or potential
interest in the Pennsylvania program.
The Department of Labor, Mine Safety
and Health Administration, Districts 1
and 2; the Department of Interior,
Bureau of Mines; the Department of
Agriculturs, Soil Conservation Service;
and the U.S. Army Corps of Engineers
responded that they had no comments
on the proposed amendment,

V. Director’s Decision

Based on the findings discussed
above, the Director is approving
Pennsylvania’s pre-existing language on
financial instruments that may be used
for performance bond and the use of
other financial instruments or
combinations of bonding instruments
which may be authorized by the
Environmental Quality Board by
regulation. The Director is deferring his
decision on that part of the amendment
concerning Pennsylvania's proposal to
use a life insurance policy or an annuity
or trust fund as bonding instruments, as
submitted by Pennsylvania on March 9,
1993, until such time as Pennsylvania
submits proper procedures and
safeguards.

The Federal regulations at 30 CFR
part 938 codifying decisions concerning
the Pennsylvania program are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to conform their
programs with the Federal standards
without undue delay. Consistency of
State and Federal standards is required
by SMCRA.

Effect of the Director’s Decision

Section 503 of SMCRA provides that
a State may not exercise jurisdiction
under SMCRA unless the State program
is approved by the Secretary. Similarly,
30 CFR 732.17(a) requires that any
alteration of an approved State program
be submitted to OSM for review as a
program amendment. Thus any changes
to the State program are not enforceable
until approved by OSM. The Federal
regulations at 30 CFR 732.17(g) prohibit
any unilateral changes to approved State
programs. In the oversight of the
Pennsylvania program, the Director will
recognize only the statutes, regulations
and other materials approved by him,
together with any consistent
implementing policies, directives and
other materials, and will require the

enforcement by Pennsylvania of only
such provisions.

EPA Concurrence

Under 30 CFR 732.17(h)(11)(ii), the
Director is required to obtain the written
concurrence of the Administrator of the
Environmental Protection Agency (EPA)
with respect to any provisions of a State
program amendment which relate to air
or water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) of the Clean
Air Act (42 U.S.C. 7401 et seq.). The
Director has determined that this
amendment contains no such provisions
and that EPA concurrence is, therefore,
unnecessary.

VI. Procedural Determinations
Executive Order 12866

This final rule is exempted from
review by the Office of Management and
Budget under Executive Order 12866.

Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778 and
has determined that, to the extent
allowed by law, this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
30 CFR 730.11, 732.15 and
732.17(h)(10), decisions on proposed
State regulatory programs and program
amendments submitted by the States
must be based solely on a determination
of whether the submittal is consistent
with SMCRA and its implementing
Federal regulations and whether the
other requirements of 30 CFR parts 730,
731 and 732 have been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S,C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act, 42 U.S.C.
4332(2)(C).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by the Office of
Management and Budget under the

Paperwork Reduction Act, 44 U.S.C.
3507 et seq.

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based

_ upon counterpart Federal regulations for

which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities,
Hence, this rule will ensure that existing
requirements previously promulgated
by OSM will be implemented by the
State. In making the determination as to
whether this rule would have a
significant economic impact, the
Department relied upon the data and
assumptions for the counterpart Federal
regulations.

List of Subjects in 30 CFR Part 938

Intergovernmental relations, Surface
mining, Underground mining.

Dated: November 24, 1993,

Ronald C. Recker,
Acting Assistant Director, Eastern Support
Center.

For the reasons set forth in the
preamble, title 30, chapter VII, )
subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 938—PENNSYLVANIA

1. The authority citation for part 938
continues to read as follows:

Autho.rity: 30 U.S.C. 1201 et seq.

2. In Section 938.15, a new paragraph
(aa) is added to read as follows:

§938.15 Approval of regulatory program
amendments.
* * * * *

(aa) The following amendment to the
Pennsylvania regulatory program, as
submitted to OSM on March 8, 1993, is
approved, except as noted herein,
effective December 6, 1993: Revisions to
the Pennsylvania Surface Mining
Conservation and Reclamation Act at
section 4(d) concerning financial
instruments that may be used for the

erformance bond and the use of other

ancial instruments or combinations

of bonding instruments which may be
authorized by the Environmental
Quality Board by regulation. Action is
being deferred on the proposed
additional bonding instruments which
include a life insurance policy or an
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annuity or trust fund pending receipt
from Pennsylvania of supporting
procedures and safeguards.

[FR Doc. 93-29754 Filed 12-3-93; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 66

[CGD 93-047)

RIN 2115-AE64

Private Alds to Navigation;
Conformance Deadline

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is amending
33 CFR part 66 to allow owners of
marine private aids to navigation one
additional year to bring previously
authorized, but nonconforming, private
aids to navigation into conformance
with the U.S. Aids to Navigation
System. This rule extends the private
aid conformance deadline from
December 31, 1993 to December 31,
1994.

DATES: This rule is effective on January
5, 1994,

FOR FURTHER INFORMATION CONTACT:
LTJG Michael Peterson, Project
Manager, Coast Guard Headquarters,
Short Range Aids to Navigation
Division, (202) 267-0411.

SUPPLEMENTARY INFORMATION:
Drafting Information

The principal persons involved in
drafting this document are LT]G
Michael C. Peterson, Project Manager,
and Mr. Nicholas Grasselli, Project
Counsel, Office of Chief Counsel.

Background and Purpose

On November 6, 1987, a final rule was
published modifying 33 CFR part 60, 62,
66, and 100 (52 FR 42640). These
modifications made the U.S. Aids to
Navigation System more consistent with
the International Association of
Lighthouse Authorities (IALA) Maritime
Buoyage System. While all Coast Guard
maintained aids have been modified to
conform with these changes, all private
aids to navigation in the Western Rivers
Marking System have not yet been
brought into conformance.

In the final rule, 33 CFR 66.01-10 was
amended by requiring owners of
previously authorized, but
nonconforming, private aids to
navigation to bring such aids to

navigation into conformance with the
U.S. Aids to Navigation System no later
than December 31, 1993.

Due to natural disasters in the
Western Rivers region, the Coast Guard
believes that some owners of private
aids to navigation will be unable to
bring such aids to navigation into
conformance with the U.S. Aids to
Navigation System by the current
deadline, As a result, the Coast Guard is
extending the private aid conformance
deadline one additional year.
Additionally, the Coast Guard has
determined that good cause exists for
promulgating this final rule without
prior notice.

Discussion of Amendments

The Coast Guard is amending 33 CFR
part 66 to allow owners of marine
private aids to navigation one additional
year to bring previously authorized, but
nonconforming, private aids to
navigation into conformance with the
U.S. Aids to Navigation System. The
private aid conformance deadline
imposed by 33 CFR 66.01-10 is being
extended one year to December 31,
1994,

Regulatory Evaluation

This proposal is not significant
regulatory action under Executive Order
12866 and is not significant under the
Department of Transportation
Regulatory Policies and Procedures (44
FR 11040, February 26, 1979). Because
this rule only extends the private aid
conformance deadline one year, the
Coast Guard expects the economic
impact of this proposal to be so minimal
that further regulatory evaluation is
unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal
would have a significant economic
impact on a substantial number of small
entities. *‘Small entities™ include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as “‘small business concerns’’ under
section 3 of the Small Business Act (15
U.S.C. 632).

Because the Coast Guard expects the
impact of this proposal to be minimal,
the Coast Guard certifies under 5 U.S.C.
605(b) that this proposal, if adopted,
will not have a significant economic
impact on a substantial number of small
entities.

Collection of Information

This proposal contains no collection
of information requirements under the

Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
proposal in accordance with the
principles and criteria contained in
Executive Order 12612, and it has
determined that this proposal does not
have sufficient implications for
federalism to warrant the preparation of
a Federalism Assessment. These aids to
navigation requirements are a matter for
which regulations should be developed
on the national level, to avoid
unreasonably burdensome variances
and confusion, These regulations which
provide uniform aids to navigation
requirements are intended 1o preempt
States from adopting similar
requirements.

Environment

The Coast Guard considered the
environmental impact of this proposal
and concluded, under sections 2.B.2.¢
and 2.B.2.]1 of Commandant Instruction
M16475.1B, that this proposal is
categorically excluded from further
environmental documentation. This
proposal is made to enhance the safety
of personnel at sea and is expected to
have no environmental impact. A
Categorical Exclusion Determination is
available in the docket for examination
and copying where indicated under
"'ADDRESSES."

List of Subjects in 33 CFR Part 66

Intergovernmental relations,
Navigation (water), Reporting and
recordkeeping requirements.

For the reasons set out in the
preamble, the Coast Guard amends title
33, part 66 of the Code of Federal
Regulations as follows:

1. The authority citation for part 66
continues to read as follows:

Authority: 14 U.S.C. 83, 85; 43 U.S.C.
1333; 49 CFR 1.46.

PART 66—PRIVATE AIDS TO
NAVIGATION

2.In § 66.01-10, paragraph (b) is
amended to read as follows:

§66.01-10 Characteristics.

(a)' * X

(b) Owners of previously authorized,
but nonconforming, private aids to
navigation must bring such aids to
navigation into conformance with the
U.S. Aids to Navigation System not later
than December 31, 1994.
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Dated: November 8, 1993.
W.J. Ecker,
Chief, Office of Navigation Safety and
Waterway Services.
[FR Doc. 93-29731 Filed 12-3-93; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF COMMERCE
Patent and Trademark Office

37 CFR Parts 1,2and 10

[Docket No. 920671~3225]

RIN 0651-AA55

Changes in Signature and Filing
Requirements for Correspondence

Filed in the Patent and Trademark
Office

AGENCY: Patent and Trademark Office,
Commerce.
ACTION: Final rule; correction.

SUMMARY: The Patent and Trademark
Office (Office) is correcting errors in the
final rule which appeared in the Federal
Register on Friday, October 22, 1993 (58
FR 54494). The regulations related to
changes in signature and filing
requirements for correspondence filed
in the Patent and Trademark Office
contained in parts 1, 2, and 10.

EFFECTIVE DATE: November 22, 1993.

FOR FURTHER INFORMATION CONTACT:
Abraham Hershkovitz by telephone at
(703) 305-9282, or by facsimile
transmission at (703) 305-8825, or by
mail marked to his attention and
addressed to Office of the Assistant
Commissioner for Patents, Box DAC,
Washington, DC 20231.

SUPPLEMENTARY INFORMATION:
Background

The final regulations that are the
subject of these corrections, make
changes to the rules of practice relating
to signatures and filing requirements for
correspondence filed in the Patent and
Trademark Office.

Need for Correction

As published, the final regulations
contain errors, which may be
misleading and are in need of
clarification. Several sections relating to
receipt of facsimile transmissions in
certain trademark documents were
omitted.

Correction of Publication

Accordingly, the publication on
October 22, 1993, of the final
regulations (Docket No. 920671-3225),
which were the subject of FR Doc. 93—
25864, is corrected as follows:

1. On page 54494, in the second
column, at the end of the first partial
paragraph, the following sentence
should be added: “This final rulemaking
also expands the acceptability of
facsimile transmissions to certain
trademark documents which were not
part of the proposed rulemaking,”

2. On page 54495, in the second
column, after the first full raph,
the following paragraphs should be
added:

“This final rulemaking also expands
the acceptability of facsimile
transmissions to certain trademark
documents, not included in the
proposed rulemaking. These additional
documents are:

(1) An affidavit showing that a mark
is still in use or containing an excuse for
nonuse under section 8 (a) or (b) or
section 12(c) of the Trademark Act, 15
U.S.C. 1058(a), 1058(b), 1062(c);

(2) An application for renewal of a
registration under section 9 of the
Trademark Act, 15 U.S.C. 1059;

(3) In an application under section
1(b) of the Trademark Act, 15 U.S.C.
1051(b), the filing of an amendment to
allege use in commerce under section
1(c) of the Trademark Act, 15 U.S.C.
1051(c); or the filing of a statement of
use under section 1(d}(1) of the
Trademark Act, 15 U.S.C. 1051(d)(1).

The Certificate of Mailing or
Transmission provisions of § 1.8 do not
apply to correspondence listed in (1)
through (3) above, nor to the filing of
correspondence in an international
application before the U.S. Receiving
Office, the U.S. International Searching
Authority, or the U.S. International
Preliminary Examining Authority or to
the filing, in an application under
section 1(b) of the Trademark Act, 15
U.S.C. 1051(b), of a request under
section 1(d)(2) of the Trademark Act, 15
U.S.C. 1051{d)(2), for an extension of
time to file a statement of use under
section 1(d)(1) of the Trademark Act, 15
U.S.C. 1051{d)(1). See § 1.8(a) (v), (viii),
(ix), (xi) and (xii). If the transmission of
any of these documents is completed
after midnight (Eastern time) of the due
date, the papers are untimely.”

3. On page 54495, second column, in
the first sentence of the second full
paragraph, “2.51, 2.52 or 2.72" should
be revised to read “or 2.21"".

4, On page 54495, second column, at
the end of the third full paragraph, the
following sentence should be added:
“This final rulemaking also expands the
acceptability of specimens filed in
conjunction with amendments to allege
use under section 1(c); statements of use
under section 1(d); affidavits of use or
excusable nonuse under section 8 (a) or
(b) or 12(c); and applications for

renewal under section 9 of the
Trademark Act, 15 U.S.C. 1051 (c) and
(d); 1058 (a) and (b); 1062(c) and 1059."

5. On page 54495, third column, in
item numbered (2) at the bottom of the
column, §§ 2.51, 2.52, or 2.72" should
be revised to read “§ 2.21".

6. On page 54495, third column, the
item numbered **(3)”" at the bottom of
the column, should be removed.

7. On page 54495, third column, the
item numbered *‘(4)" at the bottom of
the column, should be removed.

8. On page 54495, third column, the
item numbered “(5)" should be
redesignated as *'(3)".

9. On page 54495, the item numbered
“(6)”" should be removed.

10. On page 54496, top of the first
column, the item numbered “(7)"”
should be redesignated as *“(4)".

11. On page 54496, top of the first
column, the item numbered “(8)"
should be redesignated as “(5)".

12. On page 54498, in lines 16 and 17
from the top of the third column, to read
“2.51, 2.52, or 2.72" should be revised
to read “‘or 2.21",

13. On page 54498, in the third
column, at the end of the first partial
paragraph, the following sentence
should be added: “However, the
suggestion has been adopted to the
extent that the Office will accept, via
facsimile transmission, an affidavit
showing that a mark is still in use or
containing an excuse for nonuse under
section 8 (a) or (b) or section 12(c) of the
Trademark Act, 15 U.S.C. 1058(a),
1058(b), 1062(c); and application for
renewal of a registration under section
9 of the Trademark Act, 15 U.S.C. 1059;
and in application under section 1(b) of
the Trademark Act, 15 U.S.C. 1051(b),
the filing of an amendment to allege use
in commerce under section 1{c) of the
Trademark Act, 15 U.8.C. 1051(c); or the
filing of a statement of use under section
1(d)(1) of the Trademark Act, 15 U.S.C.
1051(d)(1).”

14, On page 54502, in § 1.6(d)(3), lines
4 and 5, “*§ 1.8(a)(2) (i) through (iv), (vi)
through (xi) and (xiii)"” should be
revised to read “§ 1.8(a)(2)(i) (A)
through (D) and (F); 1.8(a)(2)(ii) (A) and
(D); and 1.8(a)(2)(iii)(A)”.

15. On page 54502, in 31.8(a)(2}
introductory text, the comma in the last
line between “on” and “the” should be
removed.

Dated: November 27, 1993.

Bruce A. Lehman,

Assistant Secretary of Commerce and
Commissioner of Patents and Trademarks.

[FR Doc. 93-29598 Filed 12-3-93; B:45 am]
BILLING CODE 3510-16-M
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37 CFR Parts 1, 5 and 10
[Docket No. 920779-3226]

RIN 0651-AA34

Miscellaneous Changes in Patent
Practice; Correction

AGENCY: Patent and Trademark Office,
Commerce.

ACTION: Final rule; correction.

SUMMARY: The Patent and Trademark
Office (Office) is correcting errors in the
final rule which appeared in the Federal
Register on Friday, October 22, 1993 (58
FR 54504). The regulations related to
miscellaneous changes in patent
practice contained in parts 1, 5 and 10.

EFFECTIVE DATE: ]anuary 3, 1894,

FOR FURTHER INFORMATION CONTACT:
Abraham Hershkovitz by telephone at
(703) 305-9282, or by facsimile
transmission at (703) 305-8825, or by
mail marked to his attention and
addressed to: Office of the Assistant

Commissioner for Patents, Box DAC,
Washington, DC 20231. :

SUPPLEMENTARY INFORMATION:

Background

The final regulations that are the
subject of these corrections, make
miscellaneous changes to the rules of
practice in patent cases.

Need for Correction

As published, the final regulations
contain errors, including the effective
date, which may be misleading and are
in need of clarification.

Correction of Publication

Accordingly, the publication on
October 22, 1993, of the final
regulations (Docket No. 9207.79-3226),
which were the subject of FR Doc. 93—
25865, is corrected as follows:

1. On page 54504, in the second
column, the Effective Date: should read
“January 3, 1994.”

2. Un page 54505, first column, the
second to last line of the first full
paragraph, the *'§ 029" should be
removed.

Dated: November 29, 1993.

Bruce A. Lehman,

Assistant Secretary of Commerce and
Commissioner of Patents and Trademarks.

[FR Doc. 93-29599 Filed 12-3-93; 8:45 am]
BILLING CODE 3510-16-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[WI38-01-6031; FRL-4809-5]
Approval and Promulgation of

Wisconsin Implementation Plan;
Emission Statements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The U.S. EPA is approving a
revision to Wisconsin's State
Implementation Plan (SIP) submitted by
the State of Wisconsin to implement an
emission statement program for
stationary sources throughout the State.
The implementation plan was submitted
by the State to satisfy the Federal
requirements for an emission statement
program in ozone nonattainment areas.
EFFECTIVE DATE: This action will be
effective February 4, 1994, unless notice
is received on or before January 5, 1994,
that someone wishes to submit adverse
comments. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Written comments should
be sent to: Carlton T. Nash, Chief,
Regulation Development Section, Air
Toxics and Radiation Branch (AT-18]),
U.S. Environmental Protection Agency,
77 West Jackson Boulevard, Chicago,
Illinois 60604.

Copies of the SIP revision and U.S.
EPA's analysis are available for
inspection at the U.S. Environmental
Protection Agency, Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard, Chicago, Illinois 60604. (It is
recommended that you telephone
Megan Beardsley at (312) 886-0669
before visiting the Region 5 Office.)

A copy of this Wisconsin section 182
SIP revision is available for inspection
from Jerry Kurtzweg (ANR—443), U.S.
Environmental Protection Agency, 401
M Street SW., Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT:
Megan Beardsley, Air Toxics and
Radiation Branch, Regulation
Development Section (AT-18J), U.S.
Environmental Protection Agency,
Region 5, Chicago, Illinois 60604, (312)
353-6680. :

SUPPLEMENTARY INFORMATION:
I. Background

The SIP requirements for ozone
nonattainment areas are set out in
subparts I and II of part D of title I of
the Clean Air Act, as amended by the
Clean Air Act Amendments of 1990
(“the Act”).

Section 182 of the Act sets out a
graduated control program for ozone
nonattainment areas. Paragraph 182(a)
sets out requirements applicable in
marginal nonattainment areas, which
are also made applicable in paragraphs
(b), (c), (d), and (e) to all other ozone
nonattainment areas.

Paragraph 182(a)(3) requires that
States implement rules that require
stationary sources to submit to the State
annual emission statements showing
actual emissions of volatile organic
compounds (VOC) and nitrogen oxides
(NO,). These rules were to be submitted
as a revision to the SIP by November 15,
1992. When Wisconsin failed to submit
complete rules by this deadline, U.S.
EPA began a sanctions process against
the State. On July 2, 1993, Wisconsin
submitted the current emission
statement SIP revision. On August 4,
1993, U.S. EPA sent Wisconsin a letter
notifying the State that this submittal
was complete and that the completeness
finding ended the sanctions process for
the emission statement SIP revision.

II. Evaluation of State Submission

A. Procedural Background

The Act requires States to observe
certain procedural requirements in

* developing its SIP, of which the

emission statement program will
become a part. Section 110(a)(2) of the
Act provides that each implementation
plan submitted by a State must be
adopted after reasonable notice and
public hearing.! Section 110(1) similarly
provides that each revision to an
implementation plan submitted by a
State under the Act must have been
adopted by such State after reasonable
notice and public hearing.

The State of Wisconsin held public
hearings on December 8, 10 and 11,
1992, to solicit public comment on the
emission statement rule, ' Air
Contaminant Emission Inventory
Reporting Requirements,” chapter NR
438 of the Wisconsin Administrative
Code. Following the public hearing, the
rule was adopted by the State and
became effective June 1, 1993. The rule
was submitted to U.S. EPA on July 2,
1993, as a proposed revision to the SIP.

The proposed SIP revision was
reviewed by the U.S. EPA to determine
completeness shortly after its submittal,
in accordance with the completeness
the criteria set out at 40 CFR part 51,
appendix V (1991), as amended by 57
FR 42216 (August 26, 1991). The
submittal was found to be complete, and
a letter indicating the completeness of

1 Also, section 172(c})(7) of the Act requires that
plan provisions for nonattainment areas meet the
applicable provisions of section 110(a)(2).
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the submittal was sent to the governor's
delegate on August 4, 1993,

B. Components of the Emission
Statement Program

The U.S EPA has published a
“‘General Preamble” describing the U.S.
EPA'’s preliminary views on how the
U.S. EPA intends to review SIP’s and
SIP revisions submitted under title I of
the Act (see 57 FR 13498 (April 16,
1992) (“*SIP: General Preamble for the
Implementation of Title I of the Clean
Air Act Amendments of 1990’"), 57 FR
18070 (April 28, 1992) (“Appendices to
the General Preamble’’), and 57 FR
55620 (November 25, 1992) (" SIP: NOx
Supplement to the General Preamble”’)).

The U.S. EPA has also issued draft
“Guidance on the Implementation of an
Emission Statement Program” (July
1992). It should be noted that this
guidance has not been finalized,2 but
does provide the best available guidance
on the content and use of emission
statements. Further revisions to this
draft guidance were not available prior
to final rulemaking on the Wisconsin
SIP revision. Therefore, it is appropriate
to use the July 1992 draft guidance in
evaluating Wisconsin's emission
statement submittal.

The draft guidance contains the
following criteria for evaluating State
emission statement programs.

1. Applicability

The State program must include
provisions covering applicability of the
regulations. The State may exempt
individual sources emitting less than 25
tons per year of actual NO, or VOC if
the State provides an inventory of
emissions from such class or category of
sources, based on the use of emission
factors established by the Administrator
or other methods acceptable to the
Administrator. However, if either NOx
or VOC is emitted at a rate equal to or
greater than 25 tons per year, the source
shall not be exempt.

Wisconsin's NR 438 is applicable to
any person owning or operating a
facility that emits an air contaminant is
quantities above the minima listed in
NR 438, In particular, sources must
report annual, actual emissions of NO«
exceeding 5 tons per year (tpy) and
annual, actual emissions of VOC
exceeding 3 tpy.

2. Definitions

The State program must include
definitions for key terms used in the
regulations. Wisconsin’s NR 438

2 The EPA is presently conducting a rulemaking
process to modify title 40 of the CFR to reflect the
requirements of the emission statement program.

includes specific definitions for
“facility,"” and "‘source classification
code.” Other relevant definitions are
established in NR 400, which is
applicable to terms used in NR 400 to
499,

3. Compliance Schedule

The State program must include a
compliance schedule for sources
covered by the regulations. In particular,
the State shall require sources emitting
NO, or VOC in ozone nonattainment
areas to submit emission statement data
before November 15, 1993, and annually
thereafter. The U.S. EPA, however,
strongly encourages a submittal date of
April 15.

Wisconsin’s regulation requires that
sources report emissions by March 1 of
each year. Beginning June 1993, sources
must certify their emissions by June 30
of each year.

4. Source Information

When requesting an emission
statement from sources of NOx or VOC,
the State shall require the following
information from the source:

a. Source identification information;

b. Operating schedule;

¢. Emissions information;

d. Control equipment information;

e. Process data; and

f. Certification of data accuracy.

Wisconsin fulfills the criteria for
source information. In particular:

a. Source Identification. Wisconsin
requires that sources reporting
emissions provide their name, location,
mailing address, and Standard
Industrial Classification code, as well as
additional information not addressed in
the Federal guidance.

b. Operating Schedule. Wisconsin
requires that sources provide their
normal operating schedule in hours per
day, days per week, days per year and
percentage production per quarter.

c. Emissions Information. Wisconsin
requires that facilities with emissions
exceeding 5 tons per year of NO; or 3
tons per year of VOC submit an
emission inventory report of annual,
actual emissions or supply sufficient
information for Wisconsin Department
of Natural Resources (WDNR) to
calculate these emissions. Wisconsin
also requires sources to report annual,
actual emissions for several hundred
other pollutants if emissions of these
pollutants exceed the quantities listed
in NR 438.

d. Control Equipment. Wisconsin
requires that sources report control
equipment and control equipment
efficiency for the following types of
emissions: Fugitive emissions,
emissions from fuel combustion units,

emissions from manufacturing
processes, and emissions from
incinerator equipment.

e. Process Data. Wisconsin requires
process data for fuel combustion
equipment, manufacturing processes
and incineration equipment. The WDNR
will compute the peak ozone season
daily process rate based on the reported
percentage production per quarter for
the third quarter (July, August and
September).

. Certification. Wisconsin requires
that, by June 30 of each year, the owner
or operator of a facility that emits VOC
or NOy in a nonattainment area or is
required to obtain an air pollutant
control permit shall send written
certification to WDNR that the WDNR's
summary of the facility’s emissions is
correct.

Wisconsin has developed a series of
forms for the emission reporting and
certification described above.

5. State Reporting

In addition to the required SIP
revision, the U.S. EPA guidance
requests that the State enter the source
data elements into the Aerometric
Information Retrieval System (AIRS)
and provide U.S. EPA with quarterly
emission statement status reports
beginning Iuli 1, 1993.

Wisconsin has submitted its first
quarterly report and has agreed to
continue submitting these reports.
Wisconsin also has agreed to continue
working to load its emission inventory
information into the AIRS database.

C. Enforceability Issues

All measures and other elements in
the SIP must be enforceable by the State
and the U.S. EPA. Wisconsin's emission
statement rule includes a schedule for
source submittal of emission statements
and details the data to be included in
the statements. Under NR 494 of the
Wisconsin Administrative Code,
“Enforcement and Penalties for
Violation of Air Control Provisions,"
any person who violates NR 438 is
subject to the penalties provided under
§ 144.426 of the Wisconsin Statute.

D, Conclusion

U.S. EPA has reviewed Wisconsin's
emission requirements set forward in
the Clean Air Act and in the guidance
discussed above. Hence, the U.S, EPA
approves the emission statement SIP
revision submitted to the U.S. EPA by
Wisconsin on July 2, 1993.

Because the U.S. EPA considers this
action noncontroversial and routine, we
are approving it today without prior
proposal. The action will become
effective on February 4, 1994. However,
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if we receive notice by January 5, 1994,
that someone wishes to submit adverse
comments, then U.S. EPA will publish:
(1) A notice that withdraws the action,
and (2) a notica that begins a new
rulemaking by proposing the action and
establishing a comment period.
Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. The U.S.
EPA shall consider each request for
revision to the SIP in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

1V, Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management end Budget (OMB) waived
Table 2 and 3 SIP revisions (54 FR 2222)
from the requirements of section 3 of
Executive Order 12291 for a period of 2
years. The U.S. EPA has submitted a
request for a permanent waiver for Table
2 and Table 3 SIP revisions. The OMB
has agreed to continue the temporary
waiver until such time as it rules on the

U.S. EPA’s requsst. This request is still
applicable under Executive Order
12866.

B. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., U.S. EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604), Alternatively, U.S. EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

Approvals of SIP’s under section 110
and subchapter I, part D, of the Act do
not create any new requirements, but
simply approve requirements that the
State is already imposing. Therefors,
because the Federal SIP approval does
not impose any new requirements, 1
certify that it does not have a significant
impact on any small entities affected,
Moreover, due to the nature of the
Federal-State relationship under the
Act, preparation of the regulatory
flexibility analysis would constitute
Federal inguiry into the economic
reasonableness of the State action. The
Act forbids U.S. EPA to base its actions

concerning SIPs on such grounds
(Union Electric Co. v. U.S. E.P.A., 427
U.S. 246, 25666 (1976)).

C. Judicial Review

Under section 307(b){1) of the Act,
petitions for judicial review of this

action must be filed in the United States

Court of Appeals for the appropriate
circuit by February 4, 1894, Filing a
petition for reconsideration by the

Administrator of this final rule does not

affect the finality of this rule for the
purposes of judicial review nor does it

extend the time within which a petition

for judicial review may be filed, and
shall not postpone the effectiveness of

such rule or action. This action may not

be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Emission
statements, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Oxides of nitrogen, Reporting
and recordkeeping requirements,
Volatile organic compounds.

Dated: November 17, 1993.

Dale S. Bryson,
Acting Regional Administrator.

For the reasons stated in the
preamble, part 52, chapter [, title 40 of

the Code of Federal Regulations is
amended as follows:

PART 52—{AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart YY—Wisconsin

2. Section 52,2570 is amended by
adding paragreph (c)(70) to read as
follows:

§52.2570 Identification of plan.
- * ] * -
c) * & %

(70) On July 2, 1993, the State of
Wisconsin submitted a requested
revision to the Wisconsin State
Implementation Plan (SIP) intended to
satisfy the requirements of section 182
(a)(3)(B) of the Clean Air Act as
amended in 1990. Included were State
rules establishing procedures for

stationary sources throughout the state

to report annual emissions of volatile

arganic compounds (VOC) and oxides of

nitrogen (NOy) as well as other
pollutants.

(i) Incorperation by reference.
Wisconsin Administrative Code,
Chapter NR 438, Air Contaminant

Emission Reporting Requirements,
published in the Wisconsin Register,
May 1993, effective June 1, 1993.

[FR Doc. 83-29721 Filed 12-3-93; 8:45 am]
BILLING CODE 8580-50-P

40 CFR Part 52
[CA 15-1-6084; FRL-4801-4]

Approval and Promulgation of
Implementation Plans California State
Implementation Plan Revision Ventura
County Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rulemaking.

SUMMARY: EPA is finalizing the approval
of a revision to the California State
Implementation Plan (SIP) proposed in
the Federal Register on January 17,
1991. The revision concerns Ventura
County Air Pollution Control District
(VCAPCD) Rule 71.2, Storage of
Reactive Organic Compound Liquids.
This approval action will incorporate
the rule into the federally approved SIP.
The intended effect of approving this
rule is to regulate emissions of volatile
organic compounds (VOCs) in
accordance with the requirements of the
Clean Air Act, as amended in 1990
(CAA or the Act). The revised rule
controls VOC emissions from the storage
of reactive organic compound (ROC)
liquids. Thus, EPA is finalizing the
apfiroval of this revision into the
California SIP under provisions of the
CAA regarding EPA action on SIP
submittals, SIPs for national primary
and secondary ambient air quality
standards and plan requirements for
nonattainment areas,
EFFECTIVE DATE: This action is effective
on January 5, 1994.
ADDRESSES: Copies of the rule revisions
and EPA’s evaluation report for each
rule are available for public inspection
at EPA's Region IX office during normal
business hours. Copies of the submitted
rule revisions are available for
inspection at the following locations:
ulemaking Section II (A-5-3), Air
and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 84105.

Environmental Protection Agency,
Jerry Kurtzweg ANR 443, 401 “M"”
Street, SW., Washington, DC 20460.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 'L" Street,
Sacramento, CA 95814.

Ventura County Air Pollution Control
District, 702 County Square Drive,
Ventura, California 93003,
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FOR FURTHER INFORMATION CONTACT: Mae
Wang, Rulemaking Section II (A-5-3),
Air and Toxics Division, U.S.
Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105, Telephone: (415)
744-1200.

SUPPLEMENTARY INFORMATION:

Background

On January 17, 1991 in 56 FR 1754,
EPA proposed to approve the following
rule, among others, into the California
SIP: VCAPCD Rule 71.2, Storage of
Reactive Organic Compound Liquids.
Rule 71.2 was adopted by VCAPCD on
September 26, 1989, and submitted by
the California Air Resources Board
(CARB) to EPA on October 16, 1990.
The rule was submitted in response to
EPA's 1988 SIP Call and the CAA
section 182(a)(2)(A) requirement that
nonattainment areas fix their reasonably
available control technology (RACT)
rules for ozone in accordance with EPA
guidance that interpreted the

requirements of the pre-amendment Act.

A detailed discussion of the background
for the above rule and nonattainment
area is provided in the NPR cited above.

EPA ﬁas evaluated the above rule for
consistency with the requirements of
the CAA and EPA regulations and EPA
interpretation of these requirements as
expressed in the various EPA policy
guidance documents referenced in the
NPR cited above. EPA has found that
the rule meets the applicable EPA
requirements. A detailed discussion of
the rule provisions and evaluation has
been provided in 56 FR 1754 and in a
technical support document (TSD)
available at EPA's Region IX office (TSD
dated October 24, 1990).

Response to Public Comments

A 30-day public comment period was
provided in 56 FR 1754. EPA did not
receive any comments on Rule 71.2,

EPA Action

EPA is finalizing action to approve
VCAPCD Rule 71.2 for inclusion into
the California SIP. EPA is approving the
submittal under section 110(k)(3) as
meeting the requirements of section
110(a) and part D of the CAA. This
approval action will incorporate this
rule into the federally approved SIP.
The intended effect of approving this
rule is to regulate emissions of VOCs in
accordance with the requirements of the
CAA.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation

plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Regulatory Process

This action has been classified as a
Table 3 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225).
EPA has submitted a request fora
permanent waiver for Table 2 and Table
3 SIP revisions. The Office of
Management and Budget (OMB) has
agreed to continue the temporary waiver
until such time as it rules on EPA’s
request. This request continues in effect
under Executive Order 12866 which
superseded Executive Order 12291 on
September 30, 1993.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 ef seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises and government entities
with jurisdiction over populations of
less than 50,000,

Approvals under sections 110 and 301
and subchapter I, part D of the CAA do
not create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP-approval does
not impose any new requirements, it
does not have a significant impact on
anysmall entities affected. Moreover,
due to the nature of the Federal-state
relationship under the CAA, preparation
of a regulatory flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The CAA forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A., 427
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C,
7410 (a) (2).

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 4, 1994, Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to

enforce its requirements. (See section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Note: Incorporation by reference of the
State Implementation Plan for the State of
California was approved by the Director of
the Federal Register on July 1, 1982,

Dated: October 25, 1993.

Felicia Marcus,
Regional Administrator.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401-7671q,

Subpart F—California

2. Section 52.220 is amended by
adding paragraph (c)(181) to read as
follows:

§52.220 Identification of plan.
L » - - "

(c) LA A >

(181) New and amended regulations
for the following APCD were submitted
on October 18, 1390, by the Governor's
designee.

(i) Incorporation by reference.

(A) Ventura County Air Pollution
Control District.

(1) Rule 71.2, adopted on September
26, 1989.
- " = » -
[FR Doc. 93-29719 Filed 12-3-93; 8:45 am|
BILLING CODE 6560-50-F

40 CFR Parts 52 and 60
[MT18-1-5871; FRL-4789-7]

Approval and Promulgation of
Implementation Plans; Montana;
Visibility Models, Standards of
Performance for New Stationary
Sources, and National Emission
Standards for Hazardous Air Pollutants

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rulemaking.

SUMMARY: In this action, EPA is
approving revisions to the Montana
State Implementation Plan (SIP), which
were submitted by the Governor of
Montana on March 1, 1993. Revisions
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were made to the State's regulations for

New Source Performance Standards

(NSPS) and National Emission

Standards for Hazardous Air Pollutants

(NESHAPs) to incorporate new and

revised federal tions promulgated

between July 1, 1990 and July 1, 1992.

In addition, the State amended its

visibility madeling requirements to

incorporate EPA’s current guidance
document for visibility modeling. These
revisions are being approved because
they provide for consistency with
federal regulations.

EFFECTIVE DATE: This action will become

effective on February 4, 1994, unless

notice is received by January 5, 1994,

that someone wishes to submit adverse

or critical comments. If the effective
date is delayed, timely notice will be.
published in the Federal Register.

ADDRESSES: Copies of the revisions are

available for public inspection between

8 a.m. and 4 p.m. Monday through

Friday at the following locations:

Environmental Protection Agency,
Region VIII, Air Programs Branch, 999
18th Street, suite 500, Denver,
Colorado 80202-2466;

Air Quality Bureau, Department of
Health and Environmental Sciences,
Cogswell Building, Helena, Montana
59620;

Jerry Kurtzweg, ANR 443, U.S,
Environmental Protection Agency,
401 M Street, SW., Washington, DC
20460,

FOR FURTHER INFORMATION CONTACT:

Vicki Stamper, Environmental

Protection Agency, Region VIII, Air

Programs Branch, suite 500, Denver,

Colorado 80202-2468, (303) 293-1765.

SUPPLEMENTARY INFORMATION: On March

1, 1993, the Governor of Montana

requested approval of revisions to the

Montana SIP. The revisions consisted of

amendments to the Administrative

Rules of Montana (ARM), sections

16.8.1004 {Visibility Models), 16.8.1423

(NSPS), and 16.8.1424 (NESHAPs).

he revisions'to ARM 16.8.1004
update the State’s modeling
requirements for visibility to
incorporate EPA's current visibility
modeling guideline entitled “Plume

Visual Impact Screening and Analysis”

(EPA-450/4-88-015, 1988).

The amendments to ARM 16,8.1423
and 16.8.1424 update the State's NSPS
and NESHAPSs regulations to
incorporate new and revised federal
regulations promulgated between July 1,
1990 and July 1, 1992. Three new
federal NSPS were added between 1990
and 1992: Subpart Dc (Standards of
Performance for Small Industrial-
Commercial-Institutional Steam
Generating Units), Subpart Ea

(Standards of Performance for
Municipal Waste Combustors), and
Subpart DDD (Standards of Performance
for Volatile Organic Compound (VOC)
Emissions from the Polymer
Manufacturing Industry). Other
revisions were made ta existing
standards in 40 CFR parts 60 and 61,
which the State has also incorporated.
In addition, the State has added a
definition for “administrator” in its
NSPS and NESHAP regulations to
clarify that the term “administrator”
means the Montana Department of
Health and Environmental Sciences
except for those authorities which
cannot be delegated to the State, in
which case “agministrator" means the
Administrator of EPA.

On May 10, 1993, EPA notified the
State that the SIP submittal was
administratively and technically
complete, and that the submittal would
be approved. In this notice, EPA is
approving the State’s revisions to the
SIP, providing the State with authority
to implement and enforce the federal
NSPS in 40 CFR part 60 and the federal
NESHAPs in 40 CFR part 61, as in effect
on July 1, 1992, with the exception of
40 CFR part 61, subparts B, H, LK, T,
and W, which pertain to radionuclides.

EPA is updating the table of NSPS
authority in 40 CFR 60.04(c) to reflect
the three new NSPS that the State now
has authority for implementing and
enforcing. EPA is not revising the table
of NESHAPs authority in 40 CFR
61.04(c), since no new federal NESHAPs
(excluding those pertaining to
radionuclides) were promulgated
between 1990 and 1992,

Final Action

EPA is approving the revisions to
ARM 16.8.1004 (Visibility Models),
ARM 16.8.1423 (NSPS), and ARM
16.8.1424 (NESHAPs), which were
submitted by the Governor for SIP
approval on March 1, 1893. This action
provides the State with the authority for
implementation and enforcement of all
federal NSPS and NESHAPs (except 40
CFR part 61, subparts B, H, I, K, Q, R,
T, and W, pertaining to radionuclides)
promulgated as of July 1, 1992.
However, the State's NSPS and
NESHAP authorities do not include
those authorities which cannot be
delegated to tha states, as defined in 40
CFR parts 60 and 61. In addition, this
action amends the State’s modeling
requirements for visibility impacts to
require adherence to EPA’s current
visibility modeling guidelines.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each

request for revision to a SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requnirements,

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 11.5.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small business; small not-for-
profit enterprises, and government
entities with jurisdiction over
pngulations of less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Act do niot
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP-approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-state relationship under the Aat,
preparation of a regulatory flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action, The Act
forbids EPA to base its actions'
concerning SIPs on such grounds.
Union Electric Co. v, U.S. E.P.A., 427
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C
7410(a)(2).

This action has been classified as a
Table 2 Action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 {54 FR 2214-2225), On
January 6, 1989, the Office of
Management and Budget (OMB) waived
Table 2 and Table 3 SIP revisions from
the requirement of section 3 of
Executive Order 12291 for a period of
two years. U.S. EPA has submitted a
request for a permanent waiver for Table
2 and Table 3 SIP revisions. The OMB
has agreed to continue the waiver until
such time as it rules on U.S, EPA's
request. This request continues in effect
under Executive Order 12866 which
superseded Executive Order 12291 on
September 30, 1993.

nder section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United Stales
Court of Appeals for the appropriate
circuit by February 4, 1994. Filinga
petition for reconsideration by the
Administrator does not affect the
finality of this rule for the purposes of
judicial review nor does it extend the
time within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
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or action. This action may not be
challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).

List of Subjects

40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Environmental protection,
Hydrocarbons, Incorporation by

reference, Intergovernmental relations,

Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and

products industry, Particulate matter,
Paving and roofing materials,

Petroleum, Phosphate, Plastics materials

and synthetics, Reporting and
recordkeeping requirements, Sewage
disposal, Steel, Sulfur oxides, Tires,
Urethane, Vinyl, Waste treatment and
disposal, Wool, Zinc.

Dated: October 1, 1993.
Jack W, McGraw,
Acting Regional Administrator.

Chapter I, title 40 of the Code of
Federal Regulations is amended as

revisions to the plan for visibility
models, new source performance
standards, and national emission
standards for hazardous air pollutants.

(i) Incorporation by reference.

(A) Revisions to the Administrative
Rules of Montana 16.8.1004, Visibility
Models, 16.8.1423, Standards of
Performance for New Stationary
Sources, and 16.8.1424, Emission
Standards for Hazardous Air Pollutants
effective December 25, 1992.

PART 60—[AMENDED]

follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart BB—Montana

2. Section 52,1370 is amended by
adding paragraph (c)(28) to read as
follows:

§52.1370 Identification of plan.

* - * *

recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

40 CFR Part 60

Air pollution control, Aluminum,
Ammonium sulfate plants, Beverages,
Carbon monoxide, Cement industry,
Coal, Copper, Dry cleaners, Electric
power plants, Fertilizers, Fluoride,
Gasoline, Glass and glass products,
Grains, Graphic arts industry,
Household appliances, Insulation,
Intergovernmental relations, Iron, Lead,
Lime, Metallic and nonmetallic mineral =
processing plants, Metals, Motor {e) R axue
vehicles, Natural gas, Nitric acid plants, (28) On August 20, 1991, the
Nitrogen dioxide, Paper and paper Governor of Montana submitted ({6} a1\

DELEGATION STATUS OF NEW SOURCE PERFORMANCE STANDARDS
[(NSPS) for Region VIII]

1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401, 7411, 7414,
7416, and 7601 as amended by the Clean Air
Act Amendments of 1990, Public Law 101-
549, 104 Stat. 2399 (November 15, 1990; 402,
409, 415 of the Clean Air Act as amended,
104 Stat. 2399, unless otherwise noted).

Subpart A—General Provisions

2. Section 60.4(c) is amended by
revising the table to read as follows:

§60.4 Address.

* * * *

2

.

A General Provisions

D Fossil Fueled Fired Steam Generators

Da Electric Utility Steam Generators

Db  Industrial-Commercial-Institutional Steam Generators

Dc  Industrial-Commercial-Institutional Steam Generators

E Incinerators

Ea Municipal Waste Combustors ..

F Portland Cement Plants

G Nitric Acid Plants ....

H Sulfuric Acid Plants

| Asphalt Concrete Plants ...

J Petroleum Refineries

K Petroleum Storage Vessels (6/11/73-5/19/78)

Ka Petroleum Storage Vessels (5/18/78-7/23/84)

Kb Petroieum Storage. Vessels (after 7/23/84)

L Secondary Lead Smelters

M Secondary Brass & Bronze Production Plants ..

N Primary Emissions from Basic Oxygen Process Fumaces (after 6/11/73)
Na Secondary Emissions from Basic Oxygen Process Furnaces (after 1/20/83)
Sewage Treatment Plants

Primary Copper Smelters ....

Primary Zinc Smelters

Primary Lead Smelter

Primary Aluminum Reduction Plants

Phosphate Fertilizer Industry: Wet Process Phosphoric Plants
Phosphate Fertilizer Industry: Superphosphoric Acid Plants
Phosphate Fertilizer Industry: Diammonium Phosphate Plants
Phosphate Fertilizer Industry: Triple Superphosphate Plants
Phosphate Fertilizer Industry: Granular Triple Superphosphate Storage Facilities
Coal Preparation Plants

Ferroalloy Production Facilities

AA Steel Piants: Electric Arc Furnaces (10/21/74—8/17/83)

.
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DELEGATION STATUS OF NEW SOURCE PERFORMANCE STANDARDS—Continued

[(NSPS) for Region ViiI]

Subpart

AAa Steel Plants: Electric Arc Furnaces and Argon-Oxygen Decarburization Ves-

sels (after 8/7/83)
BB Kraft Pulp Miils
CC Glass Manufacturing Plants
DD Grain Elevators
EE Surface Coating of Metal Furniture
GG Stationary Gas Turbines
HH Lime Manufacturing Plants
KK Lead Acid Battery Plants
LL Metallic Mineral Processing Plants
MM
NN Phosphate Rock Plants
PP Ammonium Sulfate Manufacturing
QQ

TT Metal Coil Surface Coating
uu

WW Beverage Can Surface Coating Industry
XX Bulk Gasoline Terminals

AAA Residential Wood Heaters ...

BBB Rubber Tires

DDD VOC Emissions from Polymer Manufacturing Industry ....
FFF Flexible Vinyl & Urethane Coating & Printing
GGG Equipment Leaks of VOC in Petroleum Refineries .

HHH Synthetic Fiber Production

Il VOC Emissions from the Synthetic Organic Chemical Manufacturing Industry Air

Oxidation Unit Processes
JJJ  Petroleum Dry Cleaners

KKK Equipment Leaks of VOC from Onshore Natural Gas Processing Plants
LLL Onshore Natural Gas Processing: SO2 Emissions
NNN VOC Emissions from the Synthetic Organic Chemical Manufacturing Industry

Distillation Operations
000 Nonmetallic Mineral Processing Plants

PPP Wool Fiberglass Insulation Manufacturing Plants
QQQ VOC Emissions from Petroleum Refinery Wastewater Systems ...

SSS Magnetic Tape Industry

TTT Plastic Parts for Business Machine Coatings
VVV Polymaeric Coating of Supporting Substrates

Automobile & Light Duty Truck Surface Coating Operations

Graphic Arts Industry: Publication Rotogravure Printing ....
RR Pressure Sensitive Tape & Label Surface Coating
SS Industrial Surface Coating: Large Appliances

Asphalt Processing & Asphalt Roofing Manufacture
VV Synthetic Organic Chemicals Manufacturing: Equipment Leaks of VOC

! Indicates approval of New Source Performance Standards as part of the State Impiementation Pian (SIP).

(*) Indicates approval of state regulation.

[FR Doc. 93-29722 Filed 12-3-93; 8:45 am])
BILLING CODE 6560-50-P

40 CFR Parts 52 and 81
[OR-30-1-5852; FRL-4794-2]

Approval and Promulgation of
Designation of Areas for Air Quality
Planning Purposes; Oregon

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: On July 28, 1989, the state of
Oregon through the Oregon Department
of Environmental Quality submitted a
maintenance plan and a request to
redesignate Eugene-Springfield to
attainment for carbon monoxide (CO).
The state has met the applicable

requirements for redesignation
contained in the Clean Air Act, as
amended in 1990 (CAA). EPA approves
the maintenance plan and the
redesignation of Eugene-Springfield,
Oregon, to attainment for CO.

EFFECTIVE DATE: This action will become
effective on February 4, 1994, unless
notice is received by January 5, 1994,
that someone wishes to submit adverse
or critical comments. If the effective
date is delayed, timely notice will be
published in the Federal Register.

ADDRESSES: Written comments should
be addressed to: Montel Livingston, Air
Programs and Development Section, Air
and Radiation Branch (AT-082), United
States Environmental Protection
Agency, 1200 Sixth Avenue, Seattle,
Washington 98101.

Copies of the materials submitted to
EPA may be examined during normal
business hours at: Air Programs Branch
(OR-30-1-5852}), Environmental
Protection Agency, 1200 6th Avenue,
AT-082, Seattle, Washington 98101,
and Oregon Department of
Environmental Quality, 811 SW. 6th
Avenue, Portland, Oregon 97204.

FOR FURTHER INFORMATION CONTACT:
Christi Lee, Air and Radiation Branch,
Air Programs and Development Section
(AT-082), U.S. Environmental
Protection Agency, Region 10, Seattle,
Washington 98101, (206) 553-1814.

SUPPLEMENTARY INFORMATION:
I. Background

Under the pre-amended Clean Air Act
the Eugene-Springfield Air Quality
Maintenance Area (AQMA) was
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designated nonattainment. 43 FR 9029
(March 3, 1978). Pursuant to the Act as
amended in 1990, the Eugene-
Springfield AQMA retained its
designation of nonattainment for CO
and was not classified. 56 FR 56694
(Nov. 6, 1991) codified at 40 CFR
81.338. On July 28, 1989, the state of
Oregon submitted to the Environmental
Protection Agency (EPA) a maintenance
plan and a redesignation request for the
Eugene-Springfield CO AQMA, prior to
the enactment of the 1990 Clean Air Act
Amendments (CAAA). The public
hearing was held on September 13,
1988, and Oregon’s Environmental
Quality Commission adapted the plan
on December 9, 1988.

The Agency has reviewed this request
for redesignation to determine whether
it meets the requirements of the
amended CAA, particularly a new
requirement that the state develop a
maintenance plan to provide for
maintenance of the National Ambient
Air Quality Standard (NAAQS) for CO
for at least 10 years after the
redesignation. On July 14, 1993, the
Lane Regional Air Pollution Authority
(LRAPA) submitted a maintenance plan
and additional information that
addressed the above requirement and in
a letter dated February 27, 1992, LRAPA
committed to submit to EPA a
contingency plan for attaining the
standard if a violation of the CO
NAAQS occurs: EPA has determined
that the state’s demonstration of
attainment 10 years after redesignation
and its commitment to correct any
violation after redesignation are
sufficient to satisfy the amended CAA
requirement of a maintenance plan.

ince 1971, LRAPA has maintained a
continuous monitoring site for CO at
Lane Community College in the central
business district in downtown Eugene:
It was data from this site that led toa
nonattainment designation for the entire
Eugene-Springfield AQMA under part D
of the 1877 CAA. A monitoring study
performed by LRAPA in the winter of
1983-1984 demenstrated that the area
exceeding the standard is confined to
downtown Eugene. The same study
concluded that the permanent
monitoring site in downtown Eugene
adequately represents the CO peak
levels in the Eugene-Springfield AQMA
and is a suitable indicator of CO
attainment status.

Ambient air quality data for the
period 1981 through 1992 show that the
Eugene-Springfield CO nonattainment
area has attained the NAAQS for CO.
Therefore, in accordance with the
amended Act, the state of Oregon has
submitted a CO maintenance plan
which projects continued attainment of

the CO standard in the Eugene-
Springfield Air Quelity Maintenance
Area (AQMA), and has requested
redesignation of the area to attainment
for the CO NAAQS. EPA is approving
the Eugene-Springfield maintenance
plan as a revision to the Air Pollution
Control State Implementation Plan (SIP)
for the state of Oregon. In conjunction
with the maintenance plan, EPA is also
approving Oregon's request to
redesignate the Eugene-Springfield area
to attainment with respect to the CO
NAAQS.

I1. Evaluation Criteria

Section 107(d)(3)(E) of the amended
Act establishes five requirements that
must be met in order to redesignate an
area from nonattainment to attainment.
The Eugene-Springfield redesignation
request demonstrates that the area has
fulfilled the applicable requirements of
the amended Act under section
107(d)(3)(E). The requirements and an
analysis of the state submittal under
those requirements are set forth below.

A. The Administrator Has Determined
That the Area Has Attained the
National Ambient Air Quality Standard
(Section 10Z{d)(3UEINi))

Ambient monitoring data for 1981
through 1992 show attainment of the CO
NAAQS in the Eugene-Springfield area,
i.e., less than or equal to one exceedance
of the CONAAQS (9.0 ppm) per year
over a two year period. See 40 CFR 50.8.
Subsequent to the last violation
recorded in 1980, Eugene-Springfield
has had 12 years of data with no
recorded violation of the CO NAAQS.
Therefore, EPA has determined that the
NAAQS in Eugene-Springfield have
been attained.

B. The Administrator Has Fully
Approved the Applicable
Implementation Plan for the Area as
Meeting the Requirements of Section
110 and Part D (Section 107(d)(3)(E)(ii};
Section 107{d)[3)E)(v))

Oregon-had a fully approved SIP for
Eugene-Springfield which meets the
requirements of sections 110({a)(2),
110(k) and part D of the 1977 Act. (45
FR 42265) The amended Act, however,
modified section 110(a)(2) and, under
part D, revised section 172 and added
new requirements for nonattainment
areas.

For purposes of redesignation, the SIP
must contain all applicable
requirements under the amended Act.
EPA has reviewed the SIP to ensure that
it contains all measures that were due
under the amended Act prior to or at the
time the state submitted its
redesignation request.

1. Section 110 Requirements

Although section 110 was revised by
the CAA amendments, the Eugene-
Springfield SIP meets the requirements
of amended section 110(a)(2). A number
of the requirements did not-change in
substance and, therefore, EPA believes
that the pre-amendment SIP met these
requirements, As to those requirements
that were amended, many are
duplicative of other requirements of the
Act. EPA has analyzed the SIP and
determined that it is consistent with the
requirements of amended section
110(a)(2).

2. Part D Requirements

Before Eugene-Springfield may be
redesignated to attainment, it also must
fulfill the applicable requirements of
part D. Under part D, an area’s
classification indicates the requirements
to which it will be subject. Subpart 1 of
part D sets forth the basic nonattainment
requirement applicable to all
nonattainment areas, classified as well
as nonclassifiable. Subpart 3 of part D
establishes additional requirements for
CO nonattainment areas classified under
section 186(a).

Since the Eugene-Springfield area is
designated as a not classified CO
nonattainment area under the amended
Act, the requirements of part D, subpart
3 are not applicable. However, in order
to be redesignated to attainment, the
state must meet the applicable
requirements of subpart 1 of part D,
specifically sections 172(c) and 176.

Section 172(c) sets forth general
requirements applicable to all
nonattainment areas. Under section
172(b), the section 172(c) requirements
are applicable as determined by the
Administrator, but no later than 3 years
after an area has been designated as
nonattainment. EPA has not determined
that these requirements were applicable
to CO nonattainment areas on or before
the date that Oregon submitted a
complete redesignation request for the
Eugene-Springfield nonattainment area.
Therefore, these requirements were not
applicable for purposes of EPA's
consideration of this redesignation
request.

Section 176 of the Act requires states
to develop transportation/air quality
conformity procedures which are
consistent with Federal conformity
regulations and to submit these
precedures as a SIP revision by
November 15, 1992. EPA has not
promulgated final conformity
regulations; however, in a letter dated
July 14, 1993, Oregon committed to
develop conformity procedures
consistent with the final federal
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regulations and will submit, if
necessary, an appropriate SIP revision
according to the schedule set forth in
the regulations.

C. The Administrator Determines That
the Improvement in Air Quality Is Due
to Permanent and Enforceable
Reductions in Emissions Resulting From
Implementation of the Applicable
Implementation Plan and Applicable
Federal Air Pollutant Control Regulation
and Other Permanent and Enforceable
Reductions (Section 107(d)(3)(E)(iii))

Under the pre-amended Act, EPA
approved the 1979 Oregon SIP control
strategy for the Eugene-Springfield
nonattainment area. Eugene-
Springfield’s SIP stated that the area
would be in attainment by 1987, merely
by relying on the Federal Motor Vehicle
Emission Control Program. EPA is
satisfied that the Federal Motor Vehicle
Emission Control Program measures are
enforceable and have resulted in the
reductions that have allowed the area to
attain the NAAQS. Moreover, the
evidence indicates that this control
strategy is sufficient to maintain the
standard.

D. The Administrator Has Fully.
Approved a Maintenance Plan for the
Area as Meeting the Requirements of
Section 175A (Section 107(d)(3)(E)(iv))

Section 175A of the Act sets forth the
maintenance plan requirement for areas
requesting redesignation from
nonattainment to attainment. The plan
must demonstrate continued attainment
of the applicable NAAQS for at least ten
years after the area is redesignated.
Eight years after redesignation, the state
must submit a revised maintenance plan
which demonstrates attainment for the
next ten years following the initial ten-
year period. To provide for the
possibility for future NAAQS violations,
the maintenance plan must contain
contingency measures adequate to
assure prompt correction of the air
quality problem.

1, Emissions [nvehtory

A study performed by LRAPA during
1985 indicated there were two hot spot
locations near downtown which were
concluded to be isolated microscale
problem areas. The two intersections
(7th and Jefferson, and 13th and
Hilyard) were identified in this report as
hotspots and each was the result of
occasional severe traffic congestion, in
and around the intersections. Due to the
nature of Eugene’s CO violations, (i.e.,
hot spots only) LRAPA's emission
inventory contains only on-road mobile
and home wood heating emissions
within the Central Area Transportation

Study boundary. All point sources
within the Eugene AQMA are located at
a sufficient distance away as to not
contribute significantly to the
violations. The emission inventory
requirement was fulfilled by using
EPA'’s Mobile 3.1 model for emission
factors and TRANSYT-7F model for
vehicle miles traveled (VMT) and
projected speeds. The base year 1985
was used for the attainment emission
inventory. The emission estimates for
home wood heating devices were
derived from a 1987 LRAPA survey
within the Eugene-Springfield Urban
Growth Boundary.

2. Demonstration of Continued
Attainment

A letter dated July 14, 1893, sent from
the Director of LRAPA projected
emissions from home wood heating
devices and on-road vehicles to the year
2007. The projections show that the CO
standard will be maintained.

The home wood heating CO emission
estimates decreased from 1,348 tons/
year in 1990 (as projected by the 1987
LRAPA survey) to 462 tons/year in the
year 2007 (as projected by the 1992
LRAPA survey). The future year
emissions are based upon projected
population increases and continued
replacement of conventional
woodstoves with certified woodstoves
through attrition.

The transportation CO emission
estimates decreased from 6,021 tons/
year in 1990 (as projected by using
EPA’s Mobile 3.1 model) to 2,164 tons/
year in the year 2007 (as projected by
using EPA's Mobile 4.1 model and
estimated VMT from the City of Eugene
Department of Public Works). Mobile
3.1 and Mobile 4.1 were the applicable
models in use at the time the analyses
were initiated.

3. Verification of Continued Attainment

Continued attainment of the CO
NAAQS in Eugene-Springfield depends,
in part, on the state's efforts toward
tracking indicators of continued
attainment during the maintenance
period. The plan will be reviewed
annually, making necessary changes to
ensure that ambient air quality
standards will not be violated. In
addition, LRAPA will continue to
monitor for CO at the designated
monitoring site and will conduct
periodic short-duration monitoring
studies to ensure continued attainment.

4. Contingency Plan

Despite LRAPA's best efforts to
demonstrate continued compliance with
the NAAQS in Eugene-Springfield, the
area may exceed or violate the NAAQS.

Therefore, the LRAPA has submitted a
contingency plan (February 27, 1992
letter) providing what actions the area
will need to take if the CO standard is
violated. The contingency plan provides
that in the event of any measured
violation of the CO standard, LRAPA
and Lane City of Governments will
submit within 60 days of notice of the
violation a contingency plan for
attaining the standard, which will be
implemented as expeditiously as
practicable.

Because EPA received the state's
request to redesignate prior to
enactment of the amended Act, the
state’s commitment to correct any
violation after redesignation is sufficient
to satisfy the new 1990 amended CAA
requirement of the maintenance plan.

5. Commitment to Submit Subsequent
Maintenance Plan Revisions

In accordance with section 175A of
the Act, the state will submit a revised
maintenance SIP eight years after the
area is redesignated to attainment. The
revised SIP will provide for
maintenance for an additional ten years.

III. Conclusion

EPA, in this action, is redesignating
Eugene-Springfield to attainment for
carbon monoxide, This action is being
taken without prior proposal because
the changes are noncontroversial and
EPA anticipates no adverse comments
on this action. The public should be
advised that this action will be effective
February 4, 1994. However, if notice is
received by January 5, 1994, that
someone wishes to submit adverse or
critical comments, this action will be
withdrawn and two subsequent notices
will be published before the effective
date. One notice will withdraw the final
action, another will begin a new
rulemaking by announcing a proposal of
the action and establishing a comment
period.

For further information, the reader
may consult the Technical Support
Document. This is available at the EPA
address given previously.

IV. Administrative Review

This action has been classified as a
Table 2 action by the Regional
Administrator under the procedures
published in the Federal Register on
January 19, 1989 (54 FR 2214-2225). On
January 6, 1989, the Office of
Management and Budget waived Tables
2 and 3 SIP revisions (54 FR 2222) from
the requirements of section 3 of
Executive Order 12291 for a period of
two years. EPA has submitted a request
for a permanent waiver for Table 2 and
3 SIP revisions. The OMB has agreed to
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continue the temporary waiver until
such time as it rules on EPA’s request.
This request continues in effect under
Executive Order 12866 which
superseded Executive Order 12281 on
September 30, 1993.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities (5 U.S.C. 605(b)). Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, 1
certify that it does not have a significant
impact on affected small entities.
Moreover, due to the nature of the
federal-state relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co.v. U.S. EP.A., 427
U.S. 246, 256-66 (S.Ct.1976); 42 U.S.C.
7410(a)(2).

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

CO SIPs are designe?to satisfy the
requirements of part D of the Clean Air
Act and to provide for attainment and
maintenance of the CO NAAQS. This
redesignation today should not be
interpreted as authorizing the state to
delete, alter, or rescind any of the CO
control strategies contained in the

approved CO SIP. Changes to the
Eugene-Springfield SIP CO regulations
rendering them less stringent than those
contained in the EPA approved plan
cannot be made unless a revised plan
for attainment and maintenance is
submitted to and approved by EPA.
Unauthorized relaxations, deletions,
and changes could result in both a
finding of nonimplementation (section
173(b) of the Clean Air Act) and in a SIP
deficiency call made pursuant to section
110(a)(2)(H) of the Clean Air Act.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 8,
1993. Filing a petition for
reconsideration by the Administrator of
this finalrule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in’ proceedings to
enforce its requirements. (See 42 U.S.C.
7607(b)(2).)

List of Subjects
40 CFR Part 52

Envrironmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Dzone, Volatile organic
compounds.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Note: Incorporation by reference of the
Implementation Plan for the State of Oregon
was approved by the Director of the Office of
Federal Register on July 1, 1982,

Dated: October 19, 1993,

Gerald A, Emison,
Acting Regional Administrator.

Title 40, chapter 1 of the Code of
Federal Regulations is amended as
follows:

OREGON—CARBON MONOXIDE

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart MM—Oregon

2. Section 52.1970 is amended by
adding paragraph (c)(101) to read as
follows:

§52.1970 Identification of plan.
b » - = »

* & &

(c)

(101) On July 28, 1989, the state of
Oregon, through the Oregon Department
of Environmental Quality, submitted a
maintenance plan and a request to
redesignate Eugene-Springfield to
attainment for carbon monoxide (CO).

(i) Incorporation by reference.

(A) July 28, 1989 letter from Oregon
Department of Environmental Quality to
EPA Region 10 submitting a
maintenance plan and a redesignation
request for the Eugene-Springfield CO
Air Quality Maintenance Area (AQMA).
This plan was submitted as an
amendment to the State of Oregon
Implementation Plan and adopted by
the Oregon Department of
Environmental Quality Commission on
December 9, 1988.

(B) Attainment Demonstration and
Maintenance Plan for the Eugene-
Springfield AQMA for CO.

(C) Letter from Lane Regional Air
Pollution Authority and Lane Council of
Governments, dated February 27, 1992,
to EPA Region 10, committing to submit
a contingency plan if a violation of the
CO NAAQS occurs.

PART 81—[AMENDED]

1. The authority citation for part 81
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q,

2. Section 81.338 is amended in the
table for “Oregon-Carbon Monoxide" by
revising the entry for “Eugene-
Springfield area, Lane Co (part)" to read
as follows:

§81.338 Oregon.
-

* * *

Designated area

Eugena-Springfieid Area Lane County (part)
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OREGON—CARBON MONOXIDE—Continued

Designation Classification

Designated area
Date ! Type Date! Type

The Eugene-Springfield Area is described as: The area within the bounds beginning at the
Northwast comer of T17S, R4W; extending South to the Southwest corner of Section 6,
T17S, R4W; thence East to the Northwest comer of Section 8, T17S, R4W, thence
South to the Southwest comer of Section 32, T17S, R4W,; thence East to the Northeast
corner of Section 4, T18S, R4W; thence South to the Southwest comer of Section 3,
T18S, R4W: thence East to the Northwest comer Section 12, T18S, R4W; thence South
to the Southwest corner of Section 13, T18S, R4W; thence East to the Northeast comer
of Saction 24, T18S, R4W; thence South to the Southeast comer of Section 24, T18S,
R4W; thence East to the Northeast comer of Section 21, T18S, R3W; thence North to
the Northeast comer of Section 21, T18S, R3W; thence East to the Northeast comer of
Section 22, T18S, R3W; thence South to the Southwest comer of Section 23, T18S,
R3W: thence East to the Southeast comer of Section 24, T18S, R3W; thence North to
the Southeast comer of Section 1, T18S, R3W; thence East to the Southeast comer of
Saction 2, T18S, R2W; thence North to the Northeast corner of Section 26, T17S, R2W;
thence West to the Southwest corner of Section 20, T17S, R2W,; thence North to the
Northwast comer of Section 20, T17S, R2W; thence West to the Southwest comer of
Section 13, T17S, R3W; thence North to the Northwest comer of Section 13, T17S,
R3W: thence Waest to the Southwest comer of Section 11, T17S, R3W; thence North to
the Northwest comer of Section 11, T17S, R3W; thence West to the Southwest comer
of Section 6, T17S, R3W; thence North to the Northwest comer of Section 31, T16S,
R3W: thance West to the Northwest comer of Saction 34, T16S, R4W; thence South to
the Southwest comer of Section 34, T16S, R4W,; thence West to the point of beginning.

- . - .

' This date is November 15, 1990, unless otherwise noted.

% y * = - Management Act of 1976, 43 U.S.C. Tract F, Iceberg South on Lopez Island
[FR Doc, 93-29720 Filed 12-3-93; 8:45am) 1714 (1988), it is ordered as follows: T.34N,R 2W.,

880-50-P 1. Subject to valid existing rights, the Sec. 25, lots 1 and 2.
o following described public lands are e Eg)

hereby withdrawn from settlement, sale, Tract G, Chadwick Hill on Lopez Island
DEPARTMENT OF THE INTERIOR location, or entry under the general land T.34N,R.1W.,

laws, including the United States Sec. 16, NEV4SW¥s and SY2SW V4.
Bureau of Land Management minif?g lalws (30 U.Sd.C. gx 2 (19881)). but  The areas described aggregate

not from leasing under the minera approximately 593.06 acres in San Juan
43 CFR Public Land Order 7013 leasing laws, to protect seven natural County, Washington.

o 0-06: - and recreational sites in the San Juan
E\?J':::):;-‘ S i Islands: 2. The withdrawal made by this order *

Willamette Meridian does not alter the applicability of those
Withdrawal of Public Lands for the San : public land laws governing the use of
Juan Archipelago; Washington Tract A, Patos and Little Patos Islands the lands under lease, license, or permit,
e T. 38 N., R. 2 W., unsurveyed, or governing the disposal of their
[Aneti?:):. Bureau Of L&nd Ma‘nagement' Secs. 15, 16, and 17, Little Patos Island and mineral or Vegetalive resources other
. Patos Island except the west 5 acres of than under the mining laws.

ACTION: i der. Patos Island which contains the Patos
ot ot Island Light Station. 3. This withdrawal will expire 20

SUMMARY: This order withdraws 593.06 : years from the effective date of this
acres of public lands frgm surface entry :";c; :‘ tTV}:’omt gt Shuartislonc order unless, as a result of a review

and mining for a period of 20 years for ’ o 15 conducted before the expiration date
the Bureau of Land Management to se:::;,;‘{g 33&23 Zof:::ﬁ’,)s‘ 3:: —P’::; ik pursuant to section 204(f) of the Federal
pnl)tect the natural and }ealcre;t;onal , Point Light Station. Land Policy and Management Act of
values on seven tracts of land located in 1976, 43 U.S.C. 1714(f) (1988), the

the San Juan Archipelago. The lands Tract C, Kellet Bluff on Henry Island Secretary determines that the

have been and remain open to mineral T.36N,R.4W,, :
leasing, P Sec. 28, lots 3 and 4 except the 1.3 acres withdrawal shall be extended.

of lot 3 which contains the Kellet Bluff Dated: November 19, 1993.
EFFECTIVE DATE: December 6, 1993. Light Station. Bob trong;

FOR FURTHER INFORMATION CONTACT: ” y ’
Donna Kauffman, BLM Oregon/ Tract D, Iceberg Point on Lopez Island Assistant Secretary of the Interior.

Washington State Office, P.O. Box 2965, T.34N.,R.2W,, [FR Doc. 93-29654 Filed 12-3-93; 8:45 am]

& Sec. 23, lot 4;
s;)gtzlfmd. Oregon 97208-2965, 503-280~ ¢ = 20" | 106 and 7. BILUNG CODE 4310-33-M
By virtue of the authority vested in Tract E, Point Colville on Lopez Island
the Secretary of the Interior by section  T.34N,R.1W,,
204 of the Federal Land Policy and Sec. 21, lot 6.
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43 CFR Public Land Order No. 7020

[AK-932-4210-06; AA-14908, AA-16672,
AA-17981, AA-17988]

Partial Revocation of Executive Order
No. 3406 Dated February 13, 1921, for
Selection of Lands by the State of
Alaska; Alaska

AGENCY: Bureau of Land Management,
Interior.
ACTION: Public Land Order.

SUMMARY: This order revokes an
Executive Order insofar as it affects
approximately 555.43 acres of National
Forest System lands and 15.75 acres of
public lands withdrawn for use by the
. Coast Guard, Department of
Transportation, for the Cape Strait,
Point Craig, Point Crowley, and
Lemesurier Island Lighthouses. The
lands are no longer needed for the
purpose for which they were
withdrawn. This action also opens the
lands for selection by the State of
Alaska, if such lands are otherwise
available. If not selected by the State,
this action will open the lands within
the Forest to such forms of disposition
as'may by law be made of National
Forest System lands and the remainder
of the lands will be subject to Public
Land Order No. 5180, as amended.

EFFECTIVE DATE: December 6, 1993.

FOR FURTHER INFORMATION CONTACT:
Sue A. Wolf, BLM Alaska State Office,
222 W. 7th Avenue, No. 13, Anchorage,
Alaska 99513-7599, 907-271-5477.

By virtue of the authority vested in
the Secretary of the Interior by section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C,
1714 (1988), and by section 17(d)(1) of
the Alaska Native Claims Settlement
Act, 43 U.S.C. 1616(d)(1) (1988), it is
ordered as follows:

1. Executive Order No. 3406, dated
February 13, 1921, which withdrew
National Forest System lands and public
lands for lighthouse purposes is hereby
revoked insofar as it affects the
following described lands:

Copper River Meridian
(a) Cape Strait (AA-14908)

Located within T. 56 S., R. 77 E. described
as Tracts A & B of U.S. Survey No. 1611,
excluding the following parcel:

Beginning at a point on low water line
westerly from the lighthouse and distant 300
feet in a direct line from the center of the
concrete pier upon which the light tower is
erected;

Thence South 45° E. true 300 feet;

Thence East true 300 feet, more or less, to
an intersection with the low water line;

Thence northwesterly and westerly,
following the windings of the low water line

to the point of beginning, this parcel contains
approximately 1.5 acres.

The area described, less the exclusion,
contains approximately 26.28 agres of
National Forest System land and 4.33 acres
of public land, for a total of 30.61 acres.

(b) Point Craig (AA-16672)

Located within T. 62 S., R. 81 E., described
as U.S. Survey No. 1635, excluding the
following parcel of land:

Beginning at the junction of latitude
56°27.4" N. and longitude 132°42.9' W.,
thence meandering westwardly along the
shoreline of mean high water a distance of
approximately 100 feet;

Thence due South a distance of 100 feet to
a point,

Thence northeasterly on an approximate
bearing of North 30°E., true to an
intersection with the mean high water line;

Thence meandering northwestwardly along
the mean high water line to the point of
beginning, this parcel contains
approximately 0.2 acre.

The area described, less the exclusion,
contains approximately 88.57 acres of
National Forest System land.

(c) Point Crowley (AA-17981)

Located within T. 66 S., R. 72 E., described
as U.S. Survey No. 2171, excluding the
following parcel of land:

All that part of the Kuiu Island in the
vicinity of Point Crowley, lying West of a
true North and South line across Point
Crowley; said line lying 1200 feet true East
from Point Crowley Light and being
approximately 8000 feet in length, this parcel
contains approximately 110 acres.

The area described, less the exclusion,
contains approximately 365.56 acres of
National Forest System land.

(d) Lemesurier Island (AA-17988)

Located within T. 41 S., R. 57 E., described
as Tracts A & B of U.S. Survey 1623,
excluding the following parcel:

All that part of the northeastern extremity
of the island lying North of a true East and
West line drawn across the point at a
distance of 300 feet South true from the
center of the concrete slab 4 feet square upon
which the structure of the light is erected;
including all adjacent rocks and islets not
covered at low water, this parcel contains
approximately 18.21 acres.

The area described, less the exclusion,
contains approximately 75.02 acres of
National Forest System land and 11.42 acres
of public land for a total of 86.44 acres.

The total areas affected by this order
aggregate approximately 555.43 acres of
National Forest System land, and 15.75 acres
of public land, for a total of 571.18 acres.

2. Subject to valid existing rights, the
National Forest System lands described
above are hereby opened for selection
by the State of Alaska under the Alaska
Statehood Act of July 7, 1958, 48 U.S.C.
note prec. 21 (1988). The public lands
described above are hereby opened for
selection by the State of Alaska under
either the Alaska Statehood Act of July
7, 1958, 48 U.S.C. note prec. 21 (1988)

or section 906(c) of the Alaska National
Interest Lands Conservation Act, 43
U.S.C. 1635(b) (1988).

3. As provided by section 6(g) of the
Alaska Statehood Act, the State of
Alaska is provided a preference right of
selection for the lands described above
until close of business on January 3,
1994, if such lands are otherwise
available. Any of the lands described
herein that are not selected by the State
of Alaska will continue to be subject to
the terms and conditions of the Tongass
National Forest reservation, Public Land
Order No. 5190, as amended, or any
other withdrawal of record.

4. At 10 a.m. on January 4, 1994, the
National Forest System lands described
above will be opened to such forms of
disposition as may by law be made of
National Forest System lands, including
location and entry under the United
States mining laws, subject to valid
existing rights, the provisions of existing
withdrawals, other segregations of
record, and the requirements of
applicable law. Appropriation of any of
the National Forest System lands
described in this order under the
general mining laws prior to the date
and time of restoration is unauthorized.

At 10 a.m. on January 4, 1994, the
public lands described above will be
opened to location under the mining
laws, pursuant to the terms of 30 U.S.C.
49(a) (1988), subject to valid existing
rights, the provisions of existing
withdrawals, other segregations of
record, and the requirements of
applicable laws. Appropriation of any of
the public lands described in this order
under the general mining laws for
metalliferous minerals prior to the date
and the time of restoration is
unauthorized. :

Any such attempted appropriation,
including attempted adverse possession
under 30 U.S.C. 38 (1988), shall vest no
rights against the United States. Acts
required to establish a location and to
initiate a right of possession are
governed by State law where not in
conflict with Federal law, The Bureau of
Land Management will not intervene in
disputes between rival locators over
possessory rights since Congress has
provided for such determinations in
local courts.

Dated: November 29, 1993.

Bob Armstrong,

Assistant Secretary of the Interior.

[FR Doc. 93-29703 Filed 12-3-93; 8:45 am]
BILLING CODE 4310-JA-M
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 63
[CC Docket No. 91-273; FCC 93-491]

Notification by Common Carrlers of
Service Disruptions

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission grants a
petition for reconsideration of the
Commission’s Report and Order, which
exempted competitive access providers
from the outage notification requirement
established therein. In granting the
petition for reconsideration, the
Commission amends its regulations
governing the reporting of telephone
network outages to eliminate the
exemption for competitive access
providers. With the elimination of this
exemption, competitive access
providers will be required to report
outages lasting 30 or more minutes and
potentially affecting 50,000 or more of
their customers. This action is necessary
to ensure the Commission's ability to
monitor outages and determine what
steps may be necessary to ensure
network reliability. The amendment
will provide the Commission with the
additional information it needs to
perform this task.

EFFECTIVE DATE: March 7, 1994.

FOR FURTHER INFORMATION CONTACT:
Robert E, Kimball, (202) 634-7150,
Domestic Services Branch, Domestic
Facilities Division, Common Carrier
Bureau.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s MO&O in
CC Docket No. 91-273, FCC 93491,
adopted November 5, 1993, and released
December 1, 1993. The item is available
for inspection and copying during
normal hours in the Commission’s
Dockets Branch (room 230), 1919 M St.,
NW., Washington, DC, or a copy may be
purchased from the duplicating
contractor, International Transcription
Service, Inc. (202) 857-3800, 2100 M
St., NW., suite 140, Washington, DC
20037. The MO&O will be published in
the FCC Record.

Paperwork Reduction

Public reporting burden for the
collection of information is estimated to
average 2.3 hours per response for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments

regarding this burden estimate or any
other aspect of this collection of
information, including suggestions for
reducing the burden, to the Federal
Communications Commission, Records
Management Division, Paperwork
Reduction Project (3060-0484),
Washington, DC 20554 and to the Office
of Management and Budget, Paperwork
Reduction Project (3060-0484), -
Washington, DC 20503.

Analysis of Proceeding

1. We amend § 63.100 to eliminate the
exemption for competitive access
providers from the reporting rule,
thereby requiring that competitive
access providers notify the Commission
in writing within 90 minutes of the
carriers' knowledge that it is
experiencing an outage potentially
affecting 50,000 or more of its customers
for 30 minutes or more. Not later than
thirty days after any reportable outage or
incident under the rules, the
competitive access provider will file a
final service report containing any
relevant information not contained in
the initial report with the Chief of the
Commission's Common Carrier Bureau.

2. Section 63.100 of the Commission’s
Rules, which this MO&O amends, was
established in the Commission’s Report
and Order, 56 FR 7883, March 5, 1992,
in response to outage incidents that
occurred in 1990 and 1991, largely as a
result of the introduction of new
technology into the telecommunications
infrastructure. In January of 1990, for
example, AT&T experienced a large
scale service failure when software used
with its Signaling System 7 contained a
coding error, Other major interexchange
carriers also experienced significant
outages. In June and July of 1991, local
exchange carriers Pacific Bell and Bell
Atlantic experienced major outages. At
that time, the Commission had no
systematic way by which to become
informed quickly of significant service
disruptions and was unable to
determine whether certain kinds of
technology or equipment threatened
service reliability. A Notice of Proposed
Rulemaking (NPRM) 56 FR 48504,
September 25, 1991, was promulgated to
propose § 63.100 and provide a vehicle
by which the Commission became better
and more quickly informed of
significant outages. The NPRM sought
comment on the proposed rule which
required written notification by any
facilities-based common carrier that
provides access service or that provides
interstate or international telephone
service that experiences an outage of 30
or more minutes which affects 50,000 or
more voice grade equivalent circuits,
Twenty-six comments and twenty-one

reply comments were received. The
Commission carefully considered all
comments and, in response to
comments directed to the issue of which
carriers should be required to report,
provided for the exemption of
competitive access providers from the
proposed rule.

3. The Report and Order exempted
competitive access providers from the
reporting requirement because it was
felt that there would be immediately
available alternative service in cases of
competitive access failure such that
service disruptions of competitive
access providers, even if they otherwise
met the reporting thresholds, would not
significantly affect the users of those
services. A petition for reconsideration
of the provision established in the
Report and Order exempting
competitive access providers from the
reporting requirements was filed with
the Commission which requested
comment, 57 FR 14717, April 22, 1992.
Three comments and three reply
comments were received. All comments
have been carefully considered. Some
comments bring into doubt the
conclusion that service disruptions of
competitive access providers would not
significantly affect the users of those
services. Though the commission
expects that service outages that meet
the reporting thresholds will be rare
among competitive access providers, the
need to monitor significant service
disruptions requires that competitive
access providers report outages under
the guidelines established in §63.100.

4. The Commission has studied the
reconsideration petition and comments
and has concluded that elimination of
the exemption for competitive access
providers, while cost-effective and not
unduly burdensome to the reporting
parties, will further ensure the ability of
the Commission to become aware of
significant outages at the earliest
possible time so that we may monitor
developments, serve as a source of
information to the public and encourage
the industry to find ways to further
ensure network reliability. As with
other Commission regulations,
compliance with the reporting
requirements, if they are established,
may be effectively enforced under 47
CFR 1.80. The information to be
furnished by the carriers pursuant to
§63.100 as amended in this MO&O is
normally collected by them; the
collection burden has been minimized;
and the Commission estimates that the
total annual reporting and record
keeping burden that will result from
each collection of information is
essentially the same as that reported to
the OMB with the NPRM the
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Commission issued pursuant to the
establishment of § 63.100, herein
amended.

Ordering Clauses

Accordingly, It is Ordered, That,
pursuant to authority contained in
sections 1, 4(i), 4(j), 5(c), 201-205, 218
and 403 of the Communications Act of
1934, as amended, 47 U.S.C. 151, 154(i),
154(j), 155(c), 201-205, 218 and 403,
part 63 of the Commission’s Rules and
Regulations is amended as set forth
below, effective 90 days after
publication in the Federal Register.

List of Subjects for 47 CFR Part 63

Communications common carriers,
Reporting and recordkeeping
requirements, Telephone,

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Changes

Title 47 of the Code of Federal
Regulations, part 63, is amended as
follows:

PART 63—EXTENSION OF LINES AND
DISCONTINUANCE, REDUCTION,
OUTAGE AND IMPAIRMENT OF
SERVICE BY COMMON CARRIERS;
AND GRANTS OF RECOGNIZED
PRIVATE OPERATING AGENCY
STATUS

1. The authority citation for part 63
continues to read as follows;

Authaority: Sections 1, 4(i), 4(j), 201-205,
218 and 403 of the Communications Act of
1934, as amended, 47 U.S.C. 151, 154(i),
154(j), 201-205, 218, and 403, unless
otherwise noted.

2. Section 63.100 is amended by

removing the second sentence in
paragraph (a) to read as follows:

§63.100 Notification of service outage.
(a) * * * Satellite carriers and

cellular carriers are exempt from this

reporting requirement. * * *

- * * - -

[FR Doc. 93-29711 Filed 12-3-93; 8:45 am]

BILLING CODE 6712-01-M

47 CFR Part 76
[MM Docket No. 93-233; DA 93-1429]

Cable Television Service

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Commission, through this
action, amends the listing of major
television markets, to change the

designation of the Little Rock, Arkansas
television market to include the
community of Pine Bluff, Arkansas.
This action, taken at the request of
Agape Church, Inc., licensee of
television station KVTN, Channel 25
(Independent), Pine Bluff, Arkansas,
amends the rules to designate the
subject market as the Little Rock-Pine
Bluff, Arkansas television market. With
this action, the proceeding is
terminated.

EFFECTIVE DATE: January 5, 1994.

FOR FURTHER INFORMATION CONTACT:
Alan E. Aronowitz, Mass Media Bureau,

Policy and Rules Division, (202) 632=
7792. -

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No, 92-233,
adopted November 23, 1993, and
releasad November 30, 1993. The full
text of this decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (room 239), 1919 M Street, NW,
Washington, DC 20554, and may be
purchased from the Commission’s copy
contractor, International Transcription
Service, (202) 857-3800, 1919 M Street,
NW, Washington, DC 20554.

List of Subjects in 47 CFR Part 76

Cable television.

Part 76 of chapter I of title 47 of the
Code of Federal Regulations is amended
as follows:

PART 76—CABLE TELEVISION
SERVICE

1. The authority citation for part 76
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

2, Section 76.51 is amended by
revising paragraph (a)(50) to read as
follows:

§76.51 Major television markets.

* * * * *

(a] * * *®
(50) Little Rock-Pine Bluff, Arkansas.
* " * ] L
Federal Communications Commission,
Roy J. Stewart,
Chief, Mass Media Bureau.
[FR Doc. 93-29709 Filed 12-3-93; 8:45 am]
BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. 85-15; Notice 13]
RIN 2127-AE35

Federal Motor Vehicle Safety
Standards, Lamps, Reflective Devices,
and Assoclated Equipment;
Replaceable Light Source Dimensional
Information; Correction

AGENCY: National Highway Traffic
Safety Administration, NHTSA (DOT).

ACTION: Final rule; correcting
amendments,

SUMMARY: This document corrects an
amendment to Federal Motor Vehicle
Safety Standard No. 108 relating to
replaceable light source dimensional
information, published on January 12,
1993, which inadvertently deleted most
of paragraphs S7.5(d), S7.5(e)(2), and
S7.5(e)(3). These paragraphs are
republished in their entirety.

EFFECTIVE DATE: The correcting
amendments are effective on December
6, 1993.

FOR FURTHER INFORMATION CONTACT:
Taylor Vinson, Office of Chief Counsel,
NHTSA, 202-366-5263.
SUPPLEMENTARY INFORMATION: On
January 12, 1993, NHTSA published a
final rule which, among other things,
sought to amend graph S7.5(d) of
Federal Motor Vehicle Safety Standard
No. 108, Lamps, Reflective Devices, and
Associated Equipment (58 FR 3856).
Section S7.5 establishes requirements
for replaceable bulb headlamp systems.

The Office of the Federal Register
informed NHTSA on November 4, 1993,
that three of the amendments had the
effect of inadvertently deleting virtually
all of paragraphs $7.5(d), (e)(2) and
(e)(3).

The version of Standard No. 108
appearing in the Code of Federal
Regulations reflects revisions made as of
October 1 of each year. Because
corrections cannot be made to
paragraphs S7.5(d), (e)(2), and (e)(3) as
they will appear in the volume showing
revisions as of October 1, 1993, NHTSA
is republishing these paragraphs in their
entirety so that the complete text will be
available in the interim before the
volume appears containing revisions as
of October 1, 1994. Because this
document effects no textual change in
any of the amendments published on
January 12, 1993, notice and public
comment thereon are not required under
the Administrative Procedure Act.
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List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles,

Accordingly, 49 CFR part 571 is
corrected by making the following
correcting amendments:

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for part 571
continues to read as follows:

Authority: 15 U.S.C. 1392, 1401, 1403,
1407; delegation of authority at 49 CFR 1.50.

2. Section 571.108 is amended by
revising paragraphs S7.5(d), S7.5(e)(2),
and 57.5(e)(3) to read as follows: _

§571.108 Standard No. 108; Lamps,
reflective devices, and assoclated
equipment.

SZAExA

(d) For a headlamp equi{)ped with
dual filament replaceable light sources,
the following requirements apply:

(1) Headlamps designed to conform to
the external aiming requirements of
S7.8.5.1 shall have no mechanism that
allows adjustment of an individual light
source, or, if there are two light sources,
independent adjustments of each
reflector.

(2) The lower and upper beams of a
headlamp system consisting of two
lamps, each containing either one or
two replaceable light sources, shall be
provided as follows:

(i) The lower beam shall be provided
in one of the following ways:

(A) By the outboard light source (or
upper one if arranged vertically)
designed to conform to:

(1) The lower beam requirements of
Table 1 of SAE Standard J579 DEC84 if
the light sources in the headlamp
system are Type HB1, or Type HBS, or
any combination of the two; or the
lower beam requirements of Table 1 of
SAE Standard J579 DEC84 or Figure 27
if the light sources in the headlamp
system are any combination of dual
filament replaceable light sources other
than Type HB2.

(2) The lower beam requirements of
Figure 17 or Figure 174, if the light
sources are Type HB2, or any dual
filament replaceable light source other
than Type HB1 and Type HB5; or

(B) By both light sources in the
headlamp, designed to conform to the
lower beam requirements specified
above.

(ii) The upper beam shall be provided
in one of the following ways:

(A) By the inboard light source (or the
lower one if arranged vertically)
designed to conform to:

(1) The upper beam requirements of
Table 1 of SAE Standard ]579 DEC84, if
the light sources in the headlamp
system are only Type HB1 or Type HB5,
or a combination thereof; or

(2) The upper beam requirements of
Figure 17 or Figure 174, if the light
sources are Type HB2, or any dual
filament replaceable light source other
than Type HB1 and Type HBS; or

(B) By both light sources in the
headlamp, designed to conform to the
upper beam requirements specified
above.

(3) The lower and upper beams of a
headlamp system consisting of four
lamps, each containing a single
replaceable light source, shall be
provided as follows:

(i) The lower beam shall be provided
by the outboard lamp (or the upper one
if arranged vertically), designed to
conform to:

(A) The lower beam requirements of
Table 1 of SAE Standard J579 DEC84 if
the light sources in the headlamp
system are Type HB1 or Type HB5 or
any combination of the two; or the
lower beam requirements of Table 1 of
SAE Standard J579 DEC84 or Figure 27
if the light sources in the headlamp
system are any combination of dual
filament light sources other than Type
HB2; or

(B) The lower beam requirements of
Figure 15 or Figure 15A, if the light
sources are Type HB2, or dual filament
light sources other than Type HB1 and
Type HBS5. The lens of each such
headlamp shall be marked with the
letter “L"".

(ii) The upper beam shall be provided
by the inboard lamp (or the lower one
if arranged vertically), designed to
conform to:

(A) The upper beam requirements of
Table 1 of SAE Standard J579 DECB84 if
the light sources in the headlamp
system are Type HB1 or Type HB5 or
any combination of the two; or the
upper beam requirements of Table 1 of
SAE Standard 579 DEC84 or Figure 27
if the light sources are any combination
of dual filament light sources other than
Type HB2; or

(B) The upper beam requirements of
Figure 15 or Figure 15A, if the light
sources are Type HB2, or dual filament
light sources other than Type HB1 and
Type HBS5. The lens of each such
headlamp shall be marked with the
letter “U”".

(e * * *

(2) The lower and upper beams of a
headlamp system consisting of two
lamps, each containing a combination of
two replaceable light sources (other than
those combinations specified in

subparagraph (d) of this paragraph) shall
be provided only as follows:

(1) The lower beam shall be provided
in one of the following ways:

(A) By the outboard light source (or
the uppermost if arranged vertically)
designed to conform to the lower beam
requirements of Figure 17 or Figure
17A; or

(B) By both light sources, designed to
conform to the lower beam requirements
of Figure 17 or Figure 17A.

(ii) The upper beam shall be provided
in one of the following ways:

(A) By the inboard light source (or the
lower one if arranged vertically)
designed to conform to the upper beam
requirements of Figure 17 or Figure
174; or

(B) By both light sources, designed to
conform to the upper beam
requirements of Figure 17 or Figure
17A.

(3) The lower and upper beams of a
headlamp system consisting of four
lamps, using any combination of
replaceable light sources except those
specified in subparagraph (d) of this
paragraph, each lamp containing only a
single replaceable light source, shall be
provided only as follows:

(i) The lower beam shall be produced
by the outboard lamp (or upper one if
arranged vertically), designed to
conform to the lower beam requirements
of Figure 15 or Figure 15A. The lens of
each such headlamp shall be
permanently marked with the letter “L."

(ii) The upper beam shall be produced
by the inboard lamp (or lower one if
arranged vertically), designed to
conform to the upper beam
requirements of Figure 15 or Figure
15A. The lens of each such headlamp
shall be marked with the letter “U."

Issued on: November 29, 1993.

Howard M. Smolkin,

Executive Director.

|FR Doc. 93-29619 Filed 12-3-93; 8:45 am]
BILLING CODE 4910-50-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 663
[Docket No, 921253-2353; ID. 112693A]

Pacific Coast Groundfish Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of fishing restrictions;
request for comments.
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SUMMARY: NMFS announces reductions
in vessel trip limits for widow rockfish
and the Dover sole/thornyhead/trawl-
caught sablefish complex in the

- groundfish fishery off Washington,
Oregon, and California. This action is
authorized under the Pacific Coast
Groundfish Fishery Management Plan
(FMP). The trip limits are designed to
keep the catch as close as possible to the
1993 harvest guidelines for these
species, without encouraging discards,
while extending the fishery as long as
possible during the year.
DATES: Effective from (0001 hours (local
time) December 1, 1993, until modified,
superseded, or rescinded.

Comments will be accepted through
December 17, 1993.

ADDRESSES: Submit comments to J. Gary
Smith, Acting Director, Northwest
Region, National Marine Fisheries
Service, 7600 Sand Point Way NE, BIN~
C15700, Seattle, Washington 98115~
0070; or Dr. Gary Matlock, Acting
Director, Southwest Region, National
Marine Fisheries Service, 501 West
Ocean Blvd; suite 4200, Long Beach,
California 90802-4213.

FOR FURTHER INFORMATION CONTACT:
William L. Robinson at 206-526-6140;
or Redney McInnis at 310-880-4030.
SUPPLEMENTARY INFORMATION: The FMP
and its implementing regulations (50
CFR part 663) provide for rapid changes
to specific management measures that
have been designated “routine.” Trip
landing and frequency limits for widow
rockfish, Dover sole, thornyheads, and
sablefish are among those management
measures that have been designated as
routine at 50 CFR 663.23(c)(1)(A).
Implementation and further adjustment
of those measures may occur after
consideration at a single Pacific Fishery
Management Council (Council) meeting.
A trip limit is defined at 50 CFR 663.2
as the total allowable amount of a
groundfish species or species complex
by weight, or by percentage of weight of
fish on board, that may be taken and
retained, possessed, or landed from a
single fishing trip.

Widow Rockfish, On Jenuary 1, 1993,
the cumulative trip limit for widow
rockfish was set at 30,000 pounds
(13,608 kg) per 4-week period. The
catch rate for widow rockfish has
accelerated since the spring, resulting in
landings of 6,692 metric tons (mt) of
widow rockfish through October 30,
1993. The 7,000-mt harvest guideline
was attained on November 6, 1993, and
an overage of 12 percent is projected if
the rate is not slowed.

In the 1993 management measures (58
FR 2890, January 7, 1993), the Secretary
of Commerce (Secretary) announced

that a 3,000-pound (1,361 kg) trip limit
may be imposed later in the year to
extend the fishery as long as possible.
At its September mesting, the Council
decided not to recommend the
reduction to 3,000 pounds. (1,361 kg)
until additional data were available.
However at its November meeting, the
Council recommended that the trip limit
for widow rockfish be reduced to 3,600
pounds (1,361 kg) per fishing trip (no
longer on a cumulative basis), effective
at the beginning of the next *‘4-week"
period (Dacember 1-31, 1993). This
action is intended to minimize landings
in excess of the harvest guideline while
allowing incidental catches to be
landed.

Dover Sole/Thornyheads/Trowl-
Caught Sablefish Complex (DTS

‘Complex, formerly the deepwater

complex). On January 1, 1893, the trip
limit for the DTS complex was set at
45,000 pounds (20,412 kg) cumulative
per 2-week periad, of which no more
than 20,000 pounds (9,072 kg) could be
thornyheads. The trip limit for trawl-
caught sablefish, which was applied to
each trip rather than cumulatively over
the 2-week period, was 25 percent of the
DTS complex or 1,000 pounds (454 kg),
whichever was greater. In any landing,
no more than 5,000 pounds (2,268 kg)
could be trawl-caught sablefish smaller
than 22-inches (56 tm) (total length).

On April 21, 1993, the cumulative trip
limit for the DTS complex was reduced
by 30 percent, from 45,000 pounds
(20,412 kg) per 2-week period to 60,000
ﬁounds (27,216 kg) per 4-week period,

oping for a similar reduction in the
catch of trawl-caught sablefish, Te avoid
an increase in the rate of thornyhead
landings, the thornyhead trip limit also
was reduced from 20,000 pounds (8,072
kg) cumulative per 2-week period to
35,000 pounds {15,876 kg) cumulative
per 4-week period (58 FR 21949, April
26, 1993).

Landings were not sufficiently
slowed, and on September 8, 1993, the
trawl-caught sablefish trip limit was
modified to allow trawl-caught sablefish
landings of either 1,000 pounds (454
kg), or 25 percent of the DTS complex
not to exceed 3,000 pounds (1,361 kg),
whichever was greater. Because each
landing would contain less than the
5,000-pound (2,268 kg) limit for trawl-
caught sablefish smaller than 22 inches
(56 cm}, that trip limit was removed and
all trawl-caught sablefish could be
smaller than 22 inches. This trip limit
was intended to further reduce the catch
as the species harvest guideline was
approached. No change was made to the
cumulative trip limits for the DTS
complex or thornyheads (58 FR 47651,
September 10, 1893).

The Council recommended further
reductions at its November 1993
meeting when it learmed that the
landings of trawl-caught sablefish had
not been slowed, landings of
thornyheads had increased, and that the
harvest guidelines for both trawl-caught
sablefish and thornyheads had already
been reached. The best availabls
information through November 5, 1393,
indicated that the 3,886-mt harvest
guideline for trawl-caught sablefish was
attained on October 12, 1993, with a

rojectad overage of about 18 percent if
andings are not slowed before the end
of the year. The 7,000-mt harvest
guideline for thornyheads was expected
to have been reached on November 9,
1993, with a projected overage of about
17 percent by the year’s end if landings
are not slowed. The projected coastwide
catch of Dover sole is 17 percent below
its harvest guideline; but landings in the
Columbia subarea are only 3 percent
below that area’s 5,000-mt harvest
guideline. Consequently, the Council
recommended an immediate reduction
of the cumulative trip limit for the DTS
complex from 60,000 pounds (27,216
kg) cumulative per 4-week period to
5,000 pounds (2,268 kg) per trip, of
which no more than 1,000 pounds (454
kg) may be sablefish, Only one landing
of fish in the DTS complex may be made
per week. As in the past, the only
sablefish included in the complex are
those caught with trawl gear, This trip
limit is intended to minimize landings
in excess of the harvest guideline while
allowing incidental catches to be
landed.

In addition, to clarify that these limits
apply to the harvest of these species
even if caught in shallow water, the
Council recommended changing the
name “deepwater complex” to “‘Dover
sole/thornyhead/trawl-caught sablefish
(DTS) complex.”

Secretarial Action

For the reasons stated above, the
Secretary concurs with the Council's
recommendations and announces the
following changes to the management
measures for widow rockfish announced
at 58 FR 2990 (January 7, 1993) and for
Dover sole/thornyheads/trawl-caught
sablefish as announced at 58 FR 2990
(January 7, 1993), 58 FR 21949 (April
26, 1993), and 58 FR 47651 (September
10, 1993):

{1) No more than 3,000 pounds (1,361
kg) of widow rockfish may be taken and
retained, possessed, or landed per vessel
per fishing trip.

(2) Coastwide, no more than 5,000
pounds (2,268 kg) of Dover sole,
thornyhead, and trawl-caught sablefish
(the DTS Complex) may be taken and




Federal Register / Vol. 58, No. 232 / Monday, December 6, 1993 / Rules and Regulations

64171

retained, possessed, or landed per vessel
per fishing trip, of which no more than
1,000 pounds (454 kg) may be sablefish.
Only one landing of fish in the DTS
Complex may be made in a one-week
period.

(3) “One-week period’ means 7
consecutive days beginning 0001 hours
Wednesday and ending 2400 hours
Tuesday, local time. The last week in
1993 is longer, extending from
December 22 through December 31.

(4) A vessel that has landed its weekly
limit may continue to fish on the next
week's limit so long as the fish are not
landed (offloaded) until the next legal
one-week period.

Classification

The determination to take this action
is based on the most recent data

available. The aggregate data upon
which the determination is based are
available for public inspection at the
Office of the Director, Northwest Region
(see ADDRESSES) during business hours
until December 17, 1993.

This action is taken under the
authority of 50 CFR 663.23(c)(1)(i)(A),
and section II1.C.1. of the Appendix to
50 CFR part 663.

Since these measures were publicized
and discussed publicly, with
opportunity for public comment, at the
November Council meeting, and
because any delay in the
implementation of this action would
result in an excessive harvest in the
widow rockfish and DTS Complex
fisheries, the Secretary finds that a delay
in effectiveness in unnecessary and

contrary to the public interest. The
Secretary therefore finds good cause to
waive the 30-day delayed effectiveness
requirement of the Administrative
Procedure Act.

List of Subjects in 50 CFR Part 663

Administrative practice and
procedure, Fisheries, Fishing, and
Recordkeeping and reporting
requirements.

Authority: 16 U.5.C. 1801 et seq.

Dated: November 30, 1993.

David S. Crestin,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 93-29645 Filed 11-30-93; 4:03 pm]

BILUING CODE 350-22-M
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Proposed Rules

Federal Register
Vol. 58, No. 232
Monday, December 6, 1993

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service
7 CFR Part 271

Food Stamp Program: Forfeiture and
Denial of Property Rights

AGENCIES: Office of Inspector General
and Food and Nutrition Service, United
States Department of Agriculture.
ACTION: Proposed rule.

SUMMARY: This proposed rule would
implement section 15(g) of the Food
Stamp Act of 1977, as amended by
Section 124 of the Food Stamp Act
Amendments of 1980, Public Law No.
96-249, which authorizes the Secretary
of Agriculture to subject to forfeiture
and denial of property rights an
nonfood items, moneys, negotiable
instruments, securities, or other things
of value that are furnished or intended
to be furnished by any person in
exchange for food coupoens,
authorization cards, or other program
benefit instruments or access devices in
any manner not authorized by the Food
Stamp Act or regulations issued
pursuant to the Food Stamp Act, 7
U.S.C. 2024(g). The proposed rule
would establish procedures to be
followed by the Inspector General and
other Federal law enforcement officials
who conduct investigations of alleged
viclations of the Food Stamp Act and
who may, during the course of those
investigations, acquire property subject
to forfeiture and denial of property
rights.

DATES: Comments on this proposed rule
must be received by February 4, 1994 in
order to be assured of consideration.
ADDRESSES: Comments should be
submitted to Craig Beauchamp,
Assistant Inspector General for
Investigations, Office of Inspector
General, United States Department of
Agriculture, 14th Street and
Independence Avenue SW.,
Washington, DC 20250-2317. All
written comments will be open for
public inspection during regular

business hours (8 a.m. to 4:30 p.m.,
Monday through Friday) in Room 4124,
14th Street and Independence Avenue
SW., Washington, DC 20250-2317.
FOR FURTHER INFORMATION CONTACT:
Brian L. Haaser, Director, Program
Investigations Division, Office of
Inspector General, United States
Department of Agriculture, 14th Street
and Independence Avenue, SW.,
Washington, DC 20250-2318. Phone:
(202) 720-6701.

SUPPLEMENTARY INFORMATION:
Classification
Executive Order 12291

The United States Department of
Agriculture (USDA) has reviewed this
rule under Executive Order 12291 and
Departmental Regulation 1512-1. The
rule will affect the economy by less than
$100 million a year. The rule will not
raise costs or prices for consumers,
industries, government agencies or
geographic regions. There will be no
adverse effects upon competition,
employment, investment, productivity,
innovation, or upon the ability of
United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.
Therefore, USDA has determined that
this proposed rule is not a major rule
under Executive Order 12291.

Executive Order 12372

The Food Stamp Program is listed in
the Catalog of Federal Domestic
Assistance under No. 10.551. For the
reasons set forth in the final rule and
related Notice(s) to 7 CFR part 3015,
subpart V (48 FR 29115, June 24, 1983),
this program is excluded from the scope
of Executive Order 12372, which
requires intergovernmental consultation
with State and local officials.

Paperwork Reduction Act

This proposed rulemaking does not
contain reporting or recordkeeping
requirements subject to approval by the
Office of Management and Budget under
the Paperwork Reduction Act of 1980
(44 U.S.C. 3507).

Regulatory Flexibility Act

This action has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act of 1980 (Pub.
L. 96-354, 94 Stat. 1164, September 19,
1980). Charles R. Gillum, Acting
Inspector General, USDA, has certified

that this rule does not have a significant
economic impact on a substantial
number of small entities.

Executive Order 12778

This propesed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule is intended to
have preemptive effect with respect to
any state or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full implementation. This
rule is not intended to have retroactive
effect unless so specified in the
“Effective Date” paragraph of this
preamble. Prior to any judicial challenge
to the provisions of this rule or the
application of this rule, all applicable
administrative procedures must be
exhausted. The administrative review
requirements relating to forfeiture of
property pursuant to the Food Stamp
Act of 1977, as amended, are set out in
this rule.

Background

On August 14, 1985, USDA published
a proposed rule at 50 FR 32712 which
would have implemented section 15(g)
of the Food Stamp Act of 1977 (the Act)
(7 U.S.C. 2024(g)), as amended by Public
Law 96-249, by authorizing the
Secretary to subject to forfeiture and
denial of property rights any nonfood
items, moneys, negotiable instruments,
securities, or other things of value that
are furnished or intended to be
furnished by any person in exchange for
food coupons or authorization cards in
any manner not authorized by the Act
or the regulations issued pursuant to the
Act.

This new proposed rule recognizes
that the Office of Inspector General
(OIG), USDA, conducts the majarity of
criminal investigations that result in
Federal criminal prosecution under the
Act; that such investigations involve the
acquisition of valuable property by
investigators in exchange for food
coupons, authorization cards, or other
program benefit instruments or access
devices; and that Congress granted to
USDA the power to subject such
property to forfeiture. It should be noted
that the Act defines “coupon” to
include any “* * *type of certificate
issued pursuant to the provisions of this
Act” (7 U.S.C. 2012(d)). Thus, this
rulemaking would subject to forfeiture
property offered in exchange for any
program benefit instrument or access
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device. In addition to OIG, other Federal
law enforcement agencies, including the
United States Secret Service and the
United States Postal Inspection Service,
also conduct criminal investigations
involving the acquisition of property in
exchange for food coupons,
authorization cards, or other program
benefit instruments or access devices.
Finally, in some instances food coupons
and other benefit instruments are
provided to other Federal law
enforcement agencies for use in
investigations involving program related
activities under memoranda of
understanding with OIG. This proposed
rule would apply as well to seizure
related to the Act which are made by
those agencies,

Agents of the United States Secret
Service, the United States Postal
Inspection Service, and the
Department's OIG investigate persons
who are all to have violated or are
suspected of violating the provisions of
the Food Stamp Act, by acquiring,
possessing, altering, using, or
transferring food coupons, authorization
cards, or other program benefit
instruments or access devices in an
unauthorized manner (7 U.S.C. 2024(b)).
During these investigations, agents may
acquire valuable property that has been
exchanged for food coupons,
authorization cards, or other program
benefit instruments or access devices.
The property is maintained in evidence
until the conclusion of the investigation
and any resulting criminal, civil, or
administrative proceeding. At the
conclusion of those proceedings, the
custodians dispose of the valnable
property in accordance with their
respective internal agency regulations.

Ithough OIG, the Unitefiegtates
Secret Service, and the United States
Postal In ion Service have
developed work agreements in the form
of memoranda of understanding that set
out their respective authorities and
responsibilities for enforcement of
certain provisions of the Food Stamp
Act, there is still a need for definitive
procedures concerning the forfeiture of
property. Therefore, the Department is
proposing this revised rule. It would
establish, in lieu of the August 14, 1985,
proposed rulemaking, that any form of
valuable property furnished or intended
to be furnished to OIG agents or agents
of the United States Secret Service,
United States Postal Inspection Service,
or ;)ther authorized Federal law
enforcement agency, by any person, in
any manner not authorized by the Act
or the regulations issued pursuant to the
Act, shall be forfeited to USDA. Given
the expanded scope of the Department’s
policy objectives as reflected in this

proposed rule, the proposed rule of
August 14, 1985, is hereby formally
withdrawn,

Exception

This proposed rule provides that the
forfeiture provisions sﬁall not apply to
those items exchanged during the
course of internal investigations by
retail firms, investigations conducted by
State and local law enforcement
agencies, or FNS Compliance Branch
investigations.
Related Rule

The proposed rule published by FNS
on August 14, 1985, contained a
provision which would permit firms
subject to the bonding requirements of

'7 CFR 278.1 to submit irrevocable letters

of credit or collateral bonds to regain
authorization. Only one comment was
received on this provision and it
expressed approval with the proposal as
written. However, FNS is reconsidering
the issue of bonding requirements, and
will address this subject ina future
proposed rule to be issued separately.

Substance of Propesed Rule

This proposed rule provides that
property shall be forfeited at the time it
is furnished or intended to be furnished
in exchange for food coupons,
authorization cards, or other program
benefit instruments or access devices (7
CFR 271.5(e}(1)(i)). The rule provides
that custodians of such valuable
property shall safeguard the property
until final disposition is made (7 CFR
271.5(e)(2)(i)). It provides that the
custodian shall not dispose of the
property prior to giving notice to the
actual or apparent owner(s) or person(s)
with possessory interests, unless there is
reasonable cause to dispose of the
property without notice (7 CFR
271.5(e)(2)(iv)). Reasonable cause to
dispense with notice requirements
might exist, for example, where
explosive materials are being stored
which may present a danger to persons
or property.

e proposed rule would require that,
except for reasonable cause, the
investigating agency (OIG, the United
States Secret Service, the United States
Postal Inspection Service, or other
authorized Federal law enforcement
agency) shall make reasonable efforts to
notify the actual or apparent property
owner(s) or other person(s) with
possessory interests of the forfeiture and
of their opportunity to appeal the
forfeiture (7 CFR 271.5(e)(3)(i)). Notice
may be delayed if it is determined that
such action is likely to endanger the
safety of a law enforcement official or
compromise another ongoing criminal

investigation conducted by QIG, the
United States Secret Service, the United
States Postal Inspection Service, or
other authorized Federal law
enforcement agency (7 CFR
271.5(e)(3)(iv)).

The actual or apparent owner(s) of or
person(s) with possessory interests in
the property would have 30 days from
the date of the delivery of the notice of
forfeiture to make a written request for
an administrative review of the
forfeiture (7 CFR 271.5(e)(4)(i)-{iii)).

The presentation of oral evidence
would also be allowed, upon request (7
CFR 271.5(e)(4)(iv)). In the event of a
related administrative, civil, or criminal
proceeding, the reviewing official could
delay the issuance of a decision until
the conclusion of that proceeding (7
CFR 271.5(e)(4)(vii)). The reviewing
official’s decision as to the disposition
of the property would be the final
agency determination, and would not be
subject to further appeal (7 CFR
271.5(e)(4)(viii)).

Effective Date

It is proposed that this rule would
become effective 30 days after
publication of the final rule.

List of Subjects in 7 CFR Part 271

Administrative practice and
procedure, Claims, Food stamps,
Penalties.

Therefore, 7 CFR part 271 is proposed
to be revised as follows:

PART 271—GENERAL INFORMATION
AND DEFINITIONS

1. The authority citation for part 271
continues to read as follows:

Autherity: 7 U.S.C. 2011-2032.

2. Section 271.5 is proposed to be
amended by adding a new paragraph (e),
as follows:

§271.5 Coupons as obligations of the
United States, crimes and offenses.

* * -~ - -

(e) Forfeiture and denial of property
rights—(1) General. (i) Any nonfood
items, moneys, negotiable instruments,
securities, or other things of value
furnished or intended to be furnished by
any person in exchange for food
coupons, authorization cards, or other
program benefit instruments or access
devices in any manner not authorized
by the Food Stamp Act or regulations
issued pursuant to the Act, shall be
subject to forfeiture and denial of
property rights. Such property is
deemed forfeited to the United States
Department of Agriculture (USDA) at
the time it is either exchanged or offered
in exchange.
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(ii) These forfeiture and denial of
property rights provisions shall apply to
property exchanged or offered in
exchange during investigations
conducted by the Inspector General,
USDA, and by other authorized Federal
law enforcement agencies.

(1ii) These forfeiture and denial of
property rights provisions shall not
apply to property exchanged or
intended to be exchanged during the
course of internal investigations by
retail firms, during investigations
conducted solely by State and local law
enforcement agencies and without the
participation of an authorized Federal
law enforcement agency, or during
compliance investigations conducted by
the Food and Nutrition Service,

(2) Custodians and their
responsibilities. (i) The Inspector
General, USDA, the Inspector General's
designee, and other authorized Federal
law enforcement officials shall be
custodians of property acquired during
investigations.

(ii) Upon receiving property subject to
forfeiture the custodian shall:

(A) Place the property in an
appropriate location for storage and
safekeeping, or

(B) Request that the General Services
Administration (GSA) take possession of
the property and remove it to an
appropriate location for storage and
safekeeping.

(iii) The custodian shall store
property received at a location in the
judicial district where the property was
acquired unless good cause exists to
store the property elsewhere.

(iv) Custodians shall not dispose of
property prior to the fulfillment of the
notice requirements set out in paragraph
3, or prior to the conclusion of any
related administrative, civil, or criminal
proceeding, without reasonable cause.
Reasonable cause to dispense with
notice requirements might exist, for
example, where explosive materials are
being stored which may present a
danger to persons or property.

(v% Custodians may dispose of any
property in accordance with applicable
statutes or regulations relative to
disposition. The custodian may:

(A) Retain the property for official
use;

(B) Donate the property to Federal,
State, or local government facilities such
as hospitals or to any nonprofit
charitable organizations recognized as
such under section 501(c)(3) of the
Internal Revenue Code; or

(C) Request that GSA take custody of
the property and remove it for
disposition or sale.

(vi) Proceeds from the sale of forfeited
property and any moneys forfeited shall

be used to pay all proper expenses of
the proceedings for forfeiture and sale
including expenses of seizure,
maintenance of custody, transportation
costs, and any recording fees. Moneys
remaining after payment of such
expenses shall be deposited into the
general fund of the United States
Treasury.

(3) Notice requirements. (i) The
custodian shall make reasonable efforts
to notify the actual or apparent owner(s)
of or person(s) with possessory interests
in the property subject to forfeiture
except for the good cause exception if
the owner cannot be notified.

(ii) The notice shall: (A) Include a
brief description of the property;

(B) Inform the actual or apparent
owner(s) of or person(s) with possessory
interests in the property subject to
forfeiture of the opportunity to request
an administrative review of the
forfeiture;

(C) Inform the actual or a%parent
owner(s) of or person(s) with possessory
interests in the property subject to
forfeiture of the requirements for
requesting administrative review of the
forfeiture; and

(D) State the title and address of the
official to whom a request for
administrative review of the forfeiture
may be addressed.

(iii) Except as provided in paragraphs
(e)(3) (iv) and (v) of this section, notice
shall be given within 45 days from the
date the United States convicts, acquits,
or declines to act against the person
who exchanged the property.

(iv) Notice may be delayed if it is
determined that such action is likely to
endanger the safety of a law
enforcement official or compromise
another ongoing criminal investigation
conducted by OIG, the United States
Secret Service, the United States Postal
Inspection Service, or other authorized
Federal law enforcement agency.

(v) Notice need not be given to the
general public.

(4) Administrative review. (i) The
actual or apparent owner(s) of or
person(s) with possessory interests in
the property shall have 30 days from the
date of the delivery of the notice of
forfeiture to make a request for an
administrative review of the forfeiture.

(ii) The request shall be made in
writing to the Assistant Inspector
General for Investigations, Office of
Inspector General, USDA, or to his/her
designee, hereinafter referred to as the
reviewing official.

(iii) A request for an administrative
review of the forfeiture of property shall
include the following:

(A) A complete description of the
property, including serial numbers, if
any;

(B) Proof of the person’s property
interest in the property; and,

(C) The reason(s) the property should
not be forfeited,

(iv) The requestor may, at the time of
his/her written request for
administrative review, also request an
oral hearing of the reasons the property
should not be forfeited.

(v) The burden of proof will rest upon
the requestor, who shall be required to
demonstrate, by a preponderance of the
evidence, that the property should not
be forfeited.

(vi) Should the administrative
determination be in their favor, the
actual or apparent owner(s) of or
person(s) with possessory interests in
the property subject to forfeiture may
request that forfeited items be returned
or that compensation be made if the
custodian has already disposed of the
property.

(vii) The reviewing official shall not
remit or mitigate a forfeiture unless the
requestor:

(A) Establishes a valid, good faith
property interest in the property as
owner or otherwise; and

(B) Establishes that the requestor at no
time had any knowledge or reason to
believe that the property was being or
would be used in violation of the law;
and

(C) Establishes that the requestor at no
time had any knowledge or reason to
believe that the owner had any record
or reputation for violating laws of the
United States or of any State for related
crimes.

(viii) The reviewing official may
postpone any decision until the
conclusion of any related
administrative, civil, or criminal
proceeding.

(ix) The decision of the reviewing
official as to the disposition of the
property shall be the final agency
determination for purposes of judicial
review,

Done at Washington, DC, this 18th day of
November, 1993.

Mike Espy,

Secretary of Agriculture.

[FR Doc. 9329560 Filed 12-3-93; 8:45 am]
BILLING CODE 3410-23-#
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Agricultural Marketing Service
7CFR Part 981

[Docket No. FV983-881-4]

Almonds Grown in California;
proposed Rule To Revise the Quality
Control Provisions

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

sUMMARY: This proposed rule invites
comments on revisions to the quality
control provisions established under the
Federal marketing order for California
almonds. This proposal would better
reflect current almond processing
capabilities and marketing standards
and practices, This action is based on a
recommendation of the Almond Board
of California (Board), which is
responsible for local administration of
the order.

DATES: Comments must be received on
or before January 5, 1894.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this action. Comments must
be sent in triplicate to the Docket Clerk,
Marketing Order Administration
Branch, F&V, AMS, USDA, room 2523
S, P.0. Box 964586, Washington, DC
20090-6456, FAX Number (202) 720-
5698. Comments should reference the
docket number and the date and page
number of this issue of the Federal
Register and will be made available for
public inspection in the Office of the
Pocket Clerk during regular business
10Urs,

FOR FURTHER INFORMATION CONTACT:
Kathleen M. Finn, Marketing Specialist,
Marketing Order Administration
Branch, Fruit and Vegetable Division,
AMS, USDA, Room 2523-S., P.O. Box
96456, Washington, DC 20090-6456;
telephone: (202) 720-1509, or FAX (202)
720-5698, or Martin Engeler, Assistant
Officer-in-Charge, California Marketing
Field Office, Fruit and Vegetable
Qwision. AMS, USDA, 2202 Monterey
Street, Suite 102-B, Fresno, California
93721; (209) 487-5901, or FAX (209)
487-59086.

SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing
Agreement and Order No. 981 (7 CFR
Part 981), both as amended, regulating
the handling of almonds grown in
California. The marketing agreement

and order are authorized by the
Agricultural i ment Act
0f 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the Act.

The Department is issuing this rule in
conformance with Executive Order
12866.

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This proposed action is
not intended to have retroactive effect.
This proposed rule would not preempt
any State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 8¢{15)(A) of the Act, any handler
subject to an order may file with the
Secretary a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and requesting a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After a hearing
the Secretary would rule on the petition.
The Act provides that the district court
of the United States in any district in
which the handler is an inhabitant, or
has his or her principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, E'uvided a bill in equity is
filed not later than 20 days after date of
entry of the ruling.

Pursuant fo requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
proposed rule on small entities.

e purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 115 handlers
of almonds that are subject to regulation
under the marketing order and
approximately 7,000 producers in the
regulated area. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR

“121.601) as those having annual receipts

of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3,500,000. The majority of the
almond producers and handlers may be
classified as small entities.

This action would revise § 981.442—
Subpart—Administrative Rules and
Regulations and is based on a

recommendation (by a 54 vote) of the
Almend Board of California (Board) and
other available information.

The processing of almonds involves
various steps taken by growers and
handlers prior to shipment to market.
Initially, growers take their almonds to
a huller/sheller operation where the
hulls and shells are mechanically
removed. The almonds are then
delivered to a handler, who has the
almonds inspected by the Federal-State
Inspection Service. The inspector
determines the percentage of inedible
almond kernels, as defined in § 981.408,
in a sample.

Under the quality control provisions
of the marketing order, handlers incur a
disposition obligation of inedible
almonds, based on the results of this
inspection. The weight of inedible
kernels in excess of 0 percent of the
kernel weight determined by USDA
constitutes the inedible disposition
obligation. In order to meet this
disposition obligation, handlers
normally will deliver packer pickouts,
kernels rejected in blanching, pieces of
kernel, meal accumulated in
manufacturing, or other material to
crushers, feed manufacturers, feeders or
dealers in nut wastes on record with the
Board as accepted users.

The Board maintains a list of
approved accepted users, which
includes feedlots and oil mills. Handlers
must notify the Board at least 72 hours
prior to delivery to an accepted user.

The quality control provisions also
require that the almond meat content of
the inedible shipment must be at least
10 percent of the shipment or it cannot
be used as a credit against the handler's
disposition obligation. This means that
the almond meats must constitute a
minimum of 10 percent of the contents
of an inedible shipment to an accepted
user.

Although there are no minimum grade
requirements under the marketing order,
USDA standards for almonds do exist
and are widely used in the industry.
The highest USDA standard allows for
a tolerance of 1'% percent inedible
almonds per container, based on an
outgoing i ction.

elgtgams recognize that handlers
may not be able to separate 100% of the
inedible nuts from the end product.
However, the current quality control
provisions under the marketing order
require that handlers dispose of a
quantity of almonds equal to 100% of
the inedible obligation as determined by
incoming inspections. When this was
first implemented, it was thought that
handlers could meet the disposition
obligation by supplementing pickouts
with material generated in handler’s
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pro;:e;;;ing operations ésligi}ng, 3icing. produc; tt;: sell. 'I‘hea?gard membert;s1 in 7 CFR Part 1040

etc.). However, many handlers do not favor of this proposal believe that the .

have a processing operation wherein proposal will improve the quality [Docket No. AQ-225-A45; DA-62-10]

excess almond material is generated. In  control program administered under the  Milk in the Southern Michigan

0{)‘13_‘" i? meg: u‘e'f'; d‘sP°s‘;1‘°n marketing order. Marketing Area; Recommended

obligation, they often purchase a g

mixture of almonds and foreign material ’I:he lg:card recgmn.xenqec:hthat this m&ﬁzgggpgmﬁnmxge

such as hulls, shells, etc., mixed witha  2Ction become ellective in the 1993-94 A d T tive Mark
crop year which began on July 1, 1993. mendments to Tentative eting

1 t f almond ts fr
ho‘mi;lpegrt;zr(xyaog: s(l)m!;lin(g“:)pe?::tai:n a‘:g T The Department believes that making it Agreement and Order

mix it with their inedibles. These low effective in.the middle Off’ Crop year AGENCY: Agricultural Marketing Service,
percentage lots are usually disposed of ~ would be difficult to administer and USDA.
to feedlots, whereas the higher meat could be inequitable to handlers who ACTION: Proposed rule.
percentage lots are usually disposed of  ship almonds during different parts of
to oil mills. the crop year. For this reason, this SUMMARY: This decision recommends

The Board contends that the intent of  action is proposed to be effective for the changes in the Southern Michigan
the quality control provisions of the 1994-95 crop year, beginning July 1, Federal milk order based on industry
rules and regulations is not being met 1994. groposals l(ior:isidered ata publicd
with these current requirements. For the 0% earing. The decision recommends
above-mentioned reasons, the Board f?}?smg g‘e z:lbove, t.he é‘.:!hmmtxls'trator adopting a plan for pricing milk on the
recommended, by a 5 to 4 vote, that the  ©* '€ a8 getermingd that this basis of its protein, as well as butterfat,
base tolerance level be revised from 0 proposed rule would not have a components. The proposed plan
percent to 1 percent and that the significant economic impact on a includes adjustments to the producer
minimum meat content for inedible substantial number of small entities. protein price based on the somatic cell
deliveries available for credit be revised A 30-day comment period is provided count of producer milk. The decision
from 10 percent to 50 percent. The to allow interested persons to respond also recommends an amendment to the
Board feels that these proposed changes o this proposal. All written comments pool supply plant definition.
would better reflect current industry received within the comment period Additionally, the decision recommends
processing and marketing capabilities will be considered before a final increases in the rate of the maximum
while maintaining the integrity of the determination is made on this matter. allowable marketing service assessment
quality control provisions of the and the maximum allowable
marketing order. List of Subjects in 7 CFR Part 981 administrative assessment.

These recommended changes are DATES: Comments are due on or before
expected to enable handlers to pick out January 5, 1994.

ADDRESSES: Comments (four copies)

Almonds, Marketing agreements,

enough inedible material to satisfy their Nuts, Reportting and recording
obligation with a 1 percent tolerance. requirements. : -
: ; should be filed with the Hearing Clerk,
E:g““s" the g”."‘g "l’:“ﬁ‘."al h“fj already  For the reasons set forth in the room 1083, South Building, Unigted
5 ﬂ."’"w"e 2 :h it 'e'(‘lgl;‘l“ : preamble, 7 CFR part 981 is proposed to  States Department of Agriculture,
elling operation, the inedible portion  }o o mended as follows: Washington, DC 20250.

of the shipments should most likely FOR RUBTTIER BEARATN Pl
contain well over 50 percent meat PART 981—ALMONDS GROWN IN Cotnins M By Marmketing 3

content. Although it is likely these lots ¢ a{ IFORNIA Specialist, USDA/AMS/Dairy Division,

vl bie et il soldh o ol mills; Order Formulation Branch, room 2968
those shipments with less than 50 1. The authority citation for 7 CFR South Bullding. PO Box B )

percent meat content would continue to : : . ;
%:)m accoptiid users, sither divectly part 981 is revised to read as follows: Washington, DC 20090-6456, (202) 720-

m hullers and Shtﬂlel’s or from Authority: 7 U.S.C. 601-674. 7311. Th
handlers. However, handlers would not SUPPLEMENTARY INFORMATION: This
receive credit against their disposition §901:492 " [Amended) administrative action is governed by the
obligation on shipments with less than 2. Section 981.442(a)(4) is amended provisions of sections 556 and 557 of
50 percent meat content. Handlers by changing the words “0 percent” to title 5 of the United States Code and,
would no longer have to supplement read “1 percent”. therefore, is excluded from the
their shipments with huller and sheller requirements of Executive Order 12866.
purchases because sufficient inedibles =~ §981.442 [Amended] The Regulato;'y Flexibil&txy Act (5
would be picked out by the handlers. ; : U.S.C. 601-612) requires the Agency to
The marketing of inedible almonds by3(;hS:x(1:;ig!g‘ 3?01 :,:féas)(?& = 2;:’;23??0 examine the impact of a proposed rule
should not be affected by this read “50 percent” P on small entities. Pursuant to 5 U.S.C.
recommendation. P j 605(b), the Administrator of the

The members who voted against this Dated: November 29, 1993. Agricultural Marketing Service has
recommendation were concerned thata  Robert C. Keeney, certified that this action will not have a
negative perception might be projected Deputy Director, Fruit and Vegetable Division. Significant economic impact on a
by increasing the tolerance to 1 percent;  (pg poc. 93-29748 Filed 12-3-03: 8:45 am]  Substantial number of small entities.
i.e., that the industry is relaxing its ARG e bl The amendments would promote
quality requirements. The members 2100 orderly marketing of milk by producers
believed that buyers may question the and regulated handlers.
industry’s commitment to quality This action has been reviewed under
control. They also felt that it may appear Executive Order 12278, Civil Justice
that the tolerance is being increased in Reform. It is not intended to have
order for the handlers to have more retroactive effect. This action will not
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preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
the rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provisions of the order,
or any obligation imposed in connection
with the order is not in accordance with
law and requesting a modification of the
order or to be exempted from the order.
A handler is afforded the opportunity
for a hearing on the petition. After a
hearing, the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after the date
of the entry of the ruling.

Prior documents in this groceeding:

Notice of Hearing: Issued December 3,
1992; published December 10, 1992 (57
FR 58418).

Supplemental Notice of Hearing:
Issued January 19, 1993; published
January 29, 1993 (58 FR 6447).

Preliminary Statement

Notice is hereby given of the filing
with the Hearing Clerk of this
recommended decision with respect to
proposed amendments to the tentative
marketing agreement and order
regulating the handling of milk in the
Southern Michigan marketing area. This
notice is issued pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and marketing orders (7 CFR
part 900).

Interested parties may file written
exceptions to this decision with the
Hearin% Clerk, U.S. Department of
Agriculture, Washington, DC, 20250, by
the 30th day after publication of this
decision in the Federal Register. Four
copies of the exceptions should be filed.
All written submissions made pursuant
to this notice will be made available for
public inspection at the office of the
Hearing Clerk during regular business
hours (7 CFR 1.27(b)).

The proposed amendments set forth
below are based on the record of a
public hearing held in Novi, Michigan,
on February 17-18, 1993, pursuant to a
notice of hearing issued December 3,
1992 (57 FR 58418) and a supplemental

notice of hearing issued January 19,
1993 (58 FR 6447).

The material issues on the record of
hearing relate to:

1. Pool supply plant definition.

2. Multiple component pricing.

3. Administrative assessment.

4. Marketing service assessment.

Findings and Conclusions

The following findings and
conclusions on the material issues are
based on evidence presented at the
hearing and the record thereof:

1. Pool Supply Plant Definition

A witness for Michigan Milk
Producers Association (MMPA) testified
in support of the cooperative’s proposal
which would amend the pool supply
plant definition to include as qualifying
shipments transfers of milk to a partially
regulated distributing plant. The
witness testified that MMPA supplies
bulk milk to a local partially regulated
distributing plant that has substantial
Class I and Class II utilization, but
receives no credit for such sales toward
fulfilling the pool supply plant shipping
requirement. The witness explained that
the shipment is a bulk transfer from the
cooperative (MMPA) to the nonpool
plant, with its classification determined
during the pooling process. MMPA's
post-hearing brief contended that
adoption of the proposed amendment
would eliminate the inequity caused by
such transfers.

According to the cooperative’s brief,
the current month's marketwide Class I
utilization percentage, which includes
the portion of the transfer classified as
Class 1, determines the minimum
qualifying shipping requirement for the
same month of the following year but
does not contribute to the cooperative's
Class I use in determining whether
pooling standards have been met.

The MMPA witness testified that the

artially regulated plant historically had

n a pool distributing plant but

recently had become involved in the
production of extended-life Class II
products. As a result, he stated, the
plant now has Class I utilization of
approximately 40 percent. According to
the witness, the partially regulated plant
to which MMPA transfers milk is the
only such plant to which the proposed
amendment would apply. NFO's post-
hearing brief supported adoption of the
proposed amendment. There was no
opposition to the proposal.

Testimony in the record illustrates
that the partially regulated distributing
plant is indeed satisfying Class I needs
in the markstplace through the use of
pooled milk, and thereby benefitting the
pool. Therefore, the proposal to include

shipments of producer milk to a
partially regulated distributing plant
when determining the qualifications of
pool supply plants should be adopted.

2. Multiple Component Pricing

A proposal to incorporate multiple
component pricing in the Southern
Michigan Federal milk marketing order
should be adopted with some
modifications. The pricing plan
generally would be patterned after
recent amendments to the Ohio Valley,
Eastern Ohio-Western Pennsylvania and
Indiana orders. Producers would be
paid on the basis of the pounds of
milkfat and protein contained in their
milk and would share in the value of the
pool’s Class I and Class II uses on a per
hundredweight basis. Regulated
handlers would pay for the milk they
receive on the basis of total milkfat, the
protein used in Class II and III, the skim
milk used in Class I and the
hundredweight of total product used in
Classes I and II. Protein prices paid to
producers on all producer milk would
be adjusted by the somatic cell count of
the milk.

The director of milk sales for
Michigan Milk Producers Association
(MMPA) testified on behalf of MMPA,
Independent Cooperative Milk
Producers Association and National
Farmers Organization (NFO) in support
of MMPA'’s proposal to adopt a multifle
component pricing system for Federa
Order 40. According to the proponents’
witness, MMPA is a cooperative
representing 60 percent of the milk
pooled under Federal Order 40, and
Independent Cooperative Milk
Producers and NFO represent
approximately 20 percent of the milk
pooled. The witness described the
MMPA proposal as pricing milk based
upon protein and butterfat content as
well as volume, and providing an
adjustment of the protein price for
somatic cell count levels. In a post-
hearing brief, MMPA stated that pricing
milk on the basis of protein Content is
technically and economically feasible.
The witness for the proponents stated
that the proposal was modeled closely
after the recommended decision issued
by the USDA for Federal Orders 33, 36
and 49 because of the movement of
products and producer milk supplies
between those markets and Southern
Michigan. The witness noted that all
four markets include Michigan counties
as part of their milkshed.

he proponents’ witness testified that
certain components of milk have a
higher demand because of their
functional, nutritional, and economic
value in the marketplace. He claimed
that the shift in consumer preference
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over the past few years from whole milk
to low fat and nonfat dairy products has
caused a butterfal surplus. The witness
stated that the Commaodity Credit
Corporation has been sending a signal to
the industry that the butterfat
component of milk is less valuable by
devaluing it in its price support
formula. The witness noted that since
January 1, 1990, the support price for
milk has remained al $10.10 per
hundredweight, at average national test,
but the butter purchase price has been
reduced on three separate occasions
from $1.0925 1o its level of 8.7625 per
pound at the time of the hearing, and
the equivalent value has been
reallocated ta the skim portion of milk.

The wilness stressed that the skim
portion of milk currently represents 77
percent of the Class 11l price. However,
he argued, a valuation of the solids in
the skim portion of milk is not required
or reflected in the payment for this milk,
and is not included as apy part of the
Order 40 pricing mechanism. The
witness and MMPA's brief claimed that
the present system is inequitable
because it underpays producers with
above average protein and overpays
producers with below average protein,

The prepenents’ withess stated that
milk protein has a functional value in
the production of cheese and other dairy
products such as yogurt, whipping
cream, ice cream, condensed milk
products and milk powders. The
witness also stated that protein is an
important component of fluid milk
because it provides the wholesome
flavor and nutritional value of the
product lo the consumer. He testified
that the functicnal value of protein is
affected by the somatic cell count (SCC)
level of the raw milk supply. Therefors,
the witness asserted, elevated somatic
cell count levels and raw bacteria
counts diminish the functional value of
all milk. According to the witness, the
damage is irreversible and cannot be
restored by a8 mechanical process at a
dairy plant.

e witness testified that high SCC
levels are accompanied by an increase
in the amount of undesirable enzymes
in milk as well as an increased
susceptibility of the fat component to
attack by these enzymes. The witness
explained that the undesirable enzymes
attack the fat in milk and release free
fatty acids. The witness stressed that
even at very low concentrations, free
fatty acids are responsible for producing
off-flavors in any dairy product that
contains milkfat. The witness noted that
research has shown that the free fatty
acid content of raw milk with high
somatic cell counts is higher than raw
milk with low somatic cell counts. The

witness also pointed out that the
enzymes are able to survive normal
pasteurization and continue the process
of deterioration of the flaver of finished
fluid products, thus reducing shelf life.
Therefore, he testified, protein
payments to producess should reflect
the influence of somatic cells on the
quality of all milk.

The proponents” witness continued by
stating that the voluntary pricing
programs existing in the Southern
Michigan market have developed into
premium programs designed to procure
or retain high protein or high solids
supplies of milk with no provision to
adjust payment to reflect low protein or
low solids. According to the witness,
the diverse component pricing programs
have only promoted disorderly and
inefficient marketing conditions. The
witness indicated that, typically, out-of-
state cheese plants have offered the
most lucrative component premium
programs, a situation.which causes high
protein producers to segregate from
other adjacent farms and haul milk long
distances, rather than to the closest
plant, to receive those protein
premiums. The witness asserted that in
order for a multiple component pricing
program to be efficient and effective, it
must be uniform, mandatery, and
address fairly both the producer and the
handler.

The director of member services and
quality control for Michigan Milk
Producers Association testified that
mastitis, an inflammation of the
mammary gland, is a reaction to a cow's
immune system fighting off invading
bacteria. The witness explained that
white blood cells and epithelial cells
known as somatic cells are secreted
during the process to destroy the
invading bacteria. The witness stated
that the level of somatic cells indicates,
and is proportionate to, the infection
level of a cow's udder.

The MMPA witness stated that
somatic cell count standards were
adopted as a measure of milk quality
and are included in the Pasteurized
Milk Ordinance (PMO) because of the
recognition of their public health
significance in the milk supply. The
witness explained that the condition of
mastitis and the subsequent increass of
somatic cell levels decrease the quality
of milk by reducing the levels of
butterfat, lactose, total casein and total
solids in milk and increasing whey
protein, chloride, and sedium levels,

The MMPA quality expert noted that
SCCs have been included as a criterion
within quality premium programs
throughout the United States and
Michigan for several years. The witness
testified that all milk marketing

cooperatives in Michigan use the
Optical Somatic Cell Count {OSCC), an
electronic method, for measuring levels
of somatic cells. According to the
witness, the OSCC method is the most
accurate method available for testing
somatic cells and is a method approved
by the Asseciation of Official Analytics]
Chemists (ADAC).

The witness noted that the somatic
cell count standards under the PMO
would be lowered from 1,000,000 to
750,000 on July 1, 1993. The witness
pointed out that under the PMO, all
Grade A producers are required to be
tested a minimum of four times in six
months for somatic cells. He explained
that most producers whose milk is

oled under Federal Order 40 have

n tested five times a month for the
past several months, with test results
reported to the preducers. The wimess
stated that MMPA's averags SCC for
1992 was 308,000, according to record
data. However, he stated, this average is
based upen one SCC test per farm per
month. The witness explained that in
comparing data collected for the past six
months, one test per month versus five
tests per month, the cooperative'’s
average S5CC could increase by as much
as 50,000. Another MMPA
representative testified that the
proposed neutral zone had been
reduced from the initial proposal to
between 300,000 and 450,000 to better
reflect current data with regard to
average SCCs in Order 40.

The MMPA quality expert testified
that the Michigan Grade A milk law and
the PMO require milk to contain a
minimum amount of milk solids-not-fat.
The witness stated that protein tests on
producer milk in Order 40 are
conducted on infra-red test instruments.
He stated the particular instruments are
Milko-Scan, Combi Feoss, and Multispec
or Dairy Lab. The witness noted that the
Combi Foss instrument does not
differentiste between casein values and
whey pretein values. The witness
em&hasized that all cooperatives in
Order 40 have infra-red instruments and
currently are testing producer milk for
protein a minimum of five times a
month. Therefors, he stated, the
inclusion of protein testing would not
rosult in increased cost. The
proponent's witness recommended that
if the proposal is adepted, the peyment
to producers should be based on an
average of a minimum of five fresh tests
per month for both protein and SCC.

An expert witness testified for MMPA
on the functional and nutritional
characteristics of protein. The witness
stated that the functional characteristics
of pratein allow it to form the matrix in
the production of cheese and yoginnt. He
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testified that protein is important in the
air cell formations in the manufacture of
whipped products such as ice cream.
According to the witness, protein
provides some required nutrients in the
human diet. In general, he said, both
casein and whey protein have high
nutritional value as food sources.
Additionally, the quality expert for
MMPA stated that casein accounts for
much of the value of the total milk
protein, and whey protein accounts for
a smaller value.

The expert witness testified that
somatic cells seem to have an impact on
milk quality through their ability to
cause changes in the enzymatic
characteristics of milk. The witness
explained that the enzymes generated
by somatic cells degrade the casein and
change its functional attributes. He
pointed out that some changes include
higher losses in cheese yield,
differences in flavor characteristics, and
changes in other functional
characteristics that may weaken the
structure of curd in a curd formation
when making a product. The witness
stated that high somatic cell counts in
milk cause an increased rate of rancid
off-flavors, which produce a flavor that
would be noticeable to a consumer. The
witness explained that free fatty acids
are one component that determines the
shelf life of a fluid product and
correlates to rancid off-flavors.

MMPA's expert witness went on to
say that the enzyme which causes the
damage is always present in an inactive
form in milk. The active form of the
enzymse, once it is produced in milk, is
heat-stable and therefore unaffected by
UHT processing. The witness explained
that most of the damage to protein
occurs while milk is in the udder of the
cow. However, if milk is cooled quickly
and held at refrigeration temperature,
further damage is minimized. The
witness explaired that producers can
reduce the average somatic cell count of
their milk through better management
and proper adjustment and maintenance
of milking equipment.

According to the witness, an adequate
number of times per month to test a
herd for SCC would be the number of
times currently used for butterfat, four
or five times. The witness stated that the
functional value of milk changes as soon
as the SCC exceeds about 100,000. He
stated that one of his research studies,
which was conducted under ideal
conditions, indicated that as SCCs
change from zero to 1,300,000, cheese
yields decline an additional two to three
percent. The witness also stated that
there is a maximum yield loss of about
two percent when SCCs change from
100,000 to 750,000.

The expert witness continued by
stating that instruments are available
and currently are being used to test a
large number of samples on a reliable
basis for both protein and somatic cell
count. He testified that in the case of
protein, the infra-red milk analyzer
calibrated with reference to the Kjeldahl
test is the method most used by the
industry. This method is approved b
the Association of Official Analytica{
Chemists, and the repeatability and
accuracy of this method is much better
than those of the Babcock test for
butterfat.

The expert witness testified that the
Van Slyke cheese yield formula for
cheddar cheese is a good indicator of
the added value of lesser or additional
grotein in raw milk to the cheese

andler. According to the witness, the
formula is a reliable method of
predicting the expected changes in yield
as protein changes and fat remains
constant.

A witness testified and filed a brief on
behalf of Country Fresh, Incorporated
(Country Fresh), a fluid milk and Class
II processor in Order 40, in support of
a somatic cell count adjustment but
with modifications from MMPA's
proposal. The witness stated that the
primary concern of Country Fresh is the
proposal’s treatment of somatic cell
pricing. The witness noted that the
proposal would apply the somatic cell
adjustment on all producer milk, which
would affect the cost of all Class I, II,
and III milk. In a post-hearing brief,
Country Fresh stressed that there is
substantial overlap in milk procurement
areas of the Indiana Order and Southern
Michigan Orders. Country Fresh's brief
urged that the same pricing program
recently adopted by USDA for the Ohio
Valley, Eastern Ohio-Western
Pennsylvania and Indiana marketing
orders be incorporated in the Southern
Michigan order.

According to the witness, the
ggtemial difference in price resultin

m adoption of MMPA's proposal for
milk received from producers with SCCs
below 100,000 and those over 900,000
could reach 75 cents per
hundredweight. The witness claimed
that, when purchasing top quality (low
SCC) milk, Class I and III handlers
would be unable to pay 75 cents or even
50 cents more than a competitor buying
milk with a high somatic cell count.
Furthermore, the witness argued, fluid
milk handlers and others would be
faced with a substantial economic
incentive against receiving the highest
quality milk.

The witness recommended that the
size of the adjustment be reduced
substantially. Under his recommended

changes to the proposal, the witness
stated that based on the peak cheese
prices during 1992, the maximum plus
and minus somatic cell adjustments
would have been 15 cents a
hundredweight. He argued that
combined, this would create a range of
about 30 cents, as the most the market
can bear without creating a disincentive
against receiving high quality milk.

The witness notes that effective July
1, 1993, the cap on the SCC for Grade
A milk will be 750,000. The witness and
Country Fresh’s brief argued that the
proposed neutral zone of 300,001 to
500,000 and MMPA'’s modified
proposed neutral zone of 300,001 to
450,000 are too high. The witness
testified that the average somatic cell
count in the Southern Michigan
marketing area is approximately
340,000, according to the market'’s
largest cooperative. Therefore, the
witness suggested that the appropriate
neutral zone be 300,000 to 399,999 and
the highest bracket 700,000 and up.

The witness continued by stating that
if the somatic cell program is modified
as suggested, Country Fresh could
support its inclusion in the Southern
Michigan order. Country Fresh’s brief
noted testimony of MMPA, Leprino and
National Farmers Organization which
asserted that there are other factors
involved in high quality milk besides
somatic cell count. He testified that
Country Fresh urges that the somatic
cell program be tried in a moderate
rather than a radical manner. Otherwise,
the witness claimed, chaotic marketing

_conditions could be created which

would result in a new hearing being
held in the not-too-distant future to
amend the order.

A witness for Dean Foods also
testified in support of MMPA's multiple
component pricing proposal.

The regional dairy director for
National Farmers Organization testified
in support of the MMPA multiple
component pricing proposal but
opposed the inclusion of a somatic cell
adjustment. The witness agreed with
MMPA that the pricing of milk must be
tailored to the marketplace and that
pricing protein is a positive step toward
that goal. The witness stated that
uniformity in the pricing provisions of
Orders 40, 33, 36 and 49 is of overriding
importance and urged the Secretary to
adopt the same programs for all orders.
The witness argued that because of the
degree of overlap in milksheds and sales
between these orders, differences in
order provisions will cause confusion
and disorderly marketing conditions.

In a post-hearing brief, NFO expressed
concern about the price formula for
protein established in MMPA's
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propesal. NFO stated that by utilizing
the average protein content of milk in
the Minnesota-Wisconsin (M-W) price
survey, there is a possibility the
producer milk in Michigan would have
a base price less than the M—W price.
NFO explained that this could ocour if
the average protein test in Michigan was
less than the average of the milk going
into the M~W sample. NFO's brief noted
that the record for the M-W price
hearing held in 1992 clearly documents
that the Grade-B based M-W price
continues to be depressed from true
economic values because of competition
for Grade-A milk at dual intake plants.
NFO's opposition to a SCC adjustment
will be discussed later.

A panel of three witnesses testified on
behalf of Leprino, a manufacturer and
distributor of mozzarella cheese, in
support of a modification of the MMPA
multiple compenent pricing proposal.
The panel stated that Leprino’s
modification would use merfat,
protein, and a fluid carrier to value milk
used in Class Il and Class Il. According
to the panel, this approach is
economically sound, equitable to
producers and processors, and simple to
administer. The panel testified that
Leprino supports the inclusion of
somatic cell count adjustments to value
protein properly as long as other basic
milk quality criteria are achieved,
notably low psychrotrophic count and
low raw bacteria count. Additionally,
the panel also testified that Leprino
opposes quality adjustments for Class 1
milk unless it can be clearly
demonstrated that there is a discernible
benefit to the Class I handler.

The pansl recommended that yield
factors used to value somatic cell counts
should be conservative, given the
conflicting scientific evidence, and
should be uniform across Federal
Orders. The panel also suggested that
payment for protein be based on true
protein rather than total Kjeldahl
nitrogen, TKN.lbecauss only true

ein has real value to SSOTS.

pr";t'he senior vice pmsidap;??:r Leprino
explained that under the MMPA

roposal, the minimum value assigned
g:r utterfat is removed from the basic
formula price (the M—~W price), and the
remaining value of milk {formerly the
skim value} is allocated entirely to the
protein component. The witness argued
that becauss the M—W is a competitive
pay price, there are other factors besides
protein included in this skim residual
value. Therefore, the witness claimed,
the residual value does not represent the
true economic value of protein to
manufacturers, and could send an
econemic signal to milk producers to
produce more protein while

encouraging milk processors to use
lower-protein milk. ‘

The project manager of Leprino’s
production division testified that
Leprino proposes the use of a multiple
component pricing plan similar in
theory to a proposal advacated for
several nearby Federal Orders for which
a hearing has not been held, but with
modifications to the type of components
valued and the related calculation of
their values. The witness stated that
Leprino advocates the continued use of
the M-W as the basic formula price and
the use of the M~W survey protein as
the protein used in the formula to
calculate the residual fluid or fluid
carrier value and volume to ensure
consistency between orders. The
witness indicated that the butterfat
value would remain unchanged from
the current federal order system and
from the MMPA proposal. The witness
also stated that the protein value would
be based on its yield relationship to a

ound of cheddar cheese and
uctuations within the cheese market.

In addition, the witness stressed that
Leprino believes that no value should be
included for the manufacture of whey or
any whey product, consistent with the
exclusion of whey in the USDA formula
for the support price for cheese. The
witness argued that an investment in a
whey operation is a separate economic
decision that, in many cases, is related
to other waste disposal alternatives and
unrelated to the cost of milk.
Furthermore, the witness noted that
Leprino is aware of no manufacturers of
whey products in Michigan.

The witness went on to say that under
Leprino’s approach, the weighted
average differential and butterfat values
are calculated in the same manner as in
the MMPA proposal. However, the
Leprino modification would pool the
value for Class I skim end Class 1f and
I protein similar to the MMPA
approach, but then inctude the residual
fluid carrier values from Classes Il and
L. The total value would be aliocated
over all protein pounds in the pool to
calculate a protein value per pound, as
in the MMPA proposal.

The Leprino witness claimed that the
Leprino fluid carrier and reduced
handier protein price smooth the impact
of the pricing plan between handlers
receiving milk with high and low
protein. Thus, the witness explained,
the signal to the producer remains
strong to increase protein, while giving
the processor the ability to recover the
additional cost of protein over the M—
W price from the marketplace through
increased yields,

The director of quality assurance for
Leprino testified on issues relative to

protein and milk quality testing. The
witness stated tha?xthe three commonly
used procedures for testing protein are
Kjeldahl, dye binding and infra-red milk
analyzers, The witness explained that
Kjeldahl testing has been used widel
since the 1800’s and is based on the fact
that ni is a major constituent of
protein, about one-sixth of the mass.
The witness testified that classical
Kjeldahi uses a factor of .38 to convert
the total amount of nitrogen assayed
from a sample to protein. She claimed
that the 8.38 factor, which is an ¢ld
determination of 15.67 percent nitrogen
in milk protein, overstates protein
values by about one percent. The
witness stated that research reveals that
the factor 6.32 is a more accurate
average of the nitrogen levels of
individual milk protein. The witness
stated that analyst training requirernents
are extensive and initial equipment
setup costs range from $20,000 to
$35,000.

The Leprino quality assurance
director stated &at dye-binding test
methods are more rapid than Kjeldahl,
and provide good precision. The
methods are on the principle of
binding protein to a dye material, The
witness stated that analyst training
requirements are not as extensive as for
the Kjeldahl procedure and initial
equipment setup is approximately
$3,000.

The witness stated that infra-red milk
analyzers (TRMA) have become the
preferred method of component testing
in milk due to their precision,
repeatability and ease of tion,
given the proper setup and calibration.
She stated IRMA have to be calibrated
according tol Kje:gatgl results. The
witness explain at training is
minimal,)ltaput setup and calibration
procedures are exacting and require
attention of a supervisor or a more
proficient technician than dye-binding
methods.

The Leprino witness recommended
that protein determinations be made on
the basis of true protein. She stated that
quantifying true protein is of utmost
importance to Leprino because cheese
yields are directly related to the amount
of true protein in milk. The witness
indicated that the expert witness who
had testified for MMPA researched and
refined the procedure used for obtaining
true protein. She explained that the
procedure uses the Kjeldahl method to
quantify only the nitrogen included in
true protein, by treating a milk sample
with trichloroacetic acid. According to
the witness, the Kjeldah! method has
good repeatability and reproducibility.
The witness recommended that each
producer’s milk be tested for true
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protein no less that five times per month
with at least one test per week.

A Kraft General Foods (Kraft)
representative and a post-hearing brief
filed on behalf of Krafl support
MMPA's multiyle component pricing
(MCP] proposal with Leprino’s
modification. The Kraft representative
testified that Kraft has supported MCP
since 1984, when it was implemented in
the Great Basin order, and employs MCP
or premium programs at many of its
plants. The witness explained that Kraft
supports establishing a protein value
based upon the composition of
manufacturing milk in Minnesota and
Wisconsin, However, she pointed out
that the protein composition of the
current month's basic formula price is
not available until the following month.
Therefore, she stated, Kraft would defer
to USDA to decide whether to estimate
the current month’s protein composition
based upon historical trends or simply
to use the previous month’s protein
composition for the current month,

The Kraft witness supported Leprino's
proposal which considers carefully the
relationship between the protein price
to be paid Ey a handler and the valve
received for protein in the marketplace
by measuring cheese pricesonac
exchange or some other source. The -
witness also recommended that the
Secretary avoid regulating handler
payments for protein at a level which
exceeds the returns available to the
handler in the marketplace. The witness
agreed with Leprino that this approach
would create an incentive to purchase
low protein milk.

The Kraft witness stated that Kraft
supports the inclusion of somatic cell
adjustments in any component pricing
plan. The witness noted that testimony
and evidence in previous hearings, as
well in this hearing, reveal that there is
a reduction in cheese yield as somatic
cell levels inerease, thus lowering the
value of protein in milk.

The Seuthesn Michigan order should
be amended to include multiple
component pricing. On the basis of the
record of this proceeding, multiple
component pricing would entail pricing
milk on the basis of butterfat and
protein with a somatic cell adjustment
(o protein prices peid to producers. The
record indicates that a large percentage
of the producers pooled under the
Southern Michigan order are already
eligible for or receive some form of

liiple compenent pricing and that
nearly all of these component pricing
plans use protein as a pricing
component. The record also shows that
the diverse component pricing programs
that currently exist promote disorderly
and inefficient marketing conditions in

the procurement of milk supplies by
competing handlers. The different
programs caussa non-uniform bases of
payments to producers. The adoption of
multiple component pricing will allow
the Order to recognize the additional
value in milk with a higher-than-average
protein content.

There was insufficient epportunity for
other hearing participants to consider
and react to Leprino's proposed
modification to MMPA's proposal. The
hearing record contains insufficient
evidence to adopt Leprino's fluid carrier
approach. Hearing participants were not
provided enough advance notice to
explore the effects of such an approach.
Although Leprino included a number of
studies and research reports with their
testimony, none of the researchers were
made available for cross-examination to
respond to questions about their work.
Consequently, the record contains
inadequate information to justify
adoption of the Leprino proposal.
Additionally, record evidence reveals
that the Leprino proposal would result
in minimal change to prices received by
individual producers, and that handlers’
total cost for milk used in
manufacturing would net differ with the
use of Leprino’s fluid carrier approach
versus MMPA's approach.

Testing for true protein may have
considerable merit. However, the
heering record lacks sufficient
discussion of the benefits of specifying
testing for true protein versus total
protein. Approved testing methods
currently vary among states, and the
orders at thia time should not mandate
specific protein tests. If more and more
states begin to mandate protein testing
on the basis of true protein, it may
become necessary to specify such
testing in the orders. The inclusion of
guah‘ty factors other than SCC will be

iscussed later.

Record evidence clearly shows that
protein has a higher demand than other
components of milk because of its
functional, nutritional and economic
value in the marketplace. The functional
characteristics of protein allow it to
form the matrix in the production of
cheese and yogurt. Protein is also
impertant to the air formation in the
manufacture of certain products and
provides some required nutrients in the
human diet. Milk containing a higher
percentage of protein will result in
greater yields of most manufactured
products than milk with a lower pretein
test. Additionally, handlers receiving
milk that results in greater volumes of
finished products such as cheese and
cotiage cheese than an equivalent
volume of milk testing lower in protein
should be required to pay more for the

higher-testing milk. At the sama time,
the dairy farmer producing milk that
yields greater amounts of finished
products-deserves to be paid more for it
than a dairy farmer producing the same
volume of milk that results in less
product yield. Thus, sending an
economic signal to dairy farmers will
encourage them to maximize the
Eroduction of those components which

ave the greatest demand in the
marketplace.

Pricing milk on the basis of its protein
content also meets the criteria of
measurability, intrinsic value, and
variability. The evidence in the record
shows that protein can be easily
measured and, in fact, that the
variability in measurement may be less
than the variability in butterfat testing
because protein does not separate as
butterfat does. The record evidence
shows that protein has value to the
manufacturing sector in the form of
improved product yield and product
structure. The value to the fluid sector
was not quantified in the hearing

“record; however, testimony indicated

some benefit to the fluid sector from
higher-protein milk, resulting in a more
wholesome apd nutritional product. The
criterion of variability is necessary to
justify pricing a component separately
from the product in which it is

contained. In the case of protein in milk
the record indicates that the level of
protein varies from season to season,
region to region, and farm to farm. In
view of its functional, nutritional and
economic value in dairy products, its
widespreed use as a pricing component
in the Southern Michigan market and its
qualification under the three criteria
above, protein appears to be an
appropriate component fer pricing milk
in Federal Order 40.

The price for protein should be based
on the M—W price and the protein
content of the milk included in the M-
W price series. The handler protein
price should be computed by
subtracting from the M—W price for the
month the butterfat price multiplied by
3.5, and dividing the result by the
average protein content of the milk
included in the determination of the M-
W price. Testimony strongly favored
using the protein content of the M-W
milk to determine the handler protein
price. NFO's objections to using the M-
W protein content to compute the
Southern Michigan protein price
disregards the fact that if milk pooled
under the Southern Michigan order
containg less protein than the milk
included in the M-W price survey, it
has less value to handlers. In addition,
as multiple component pricing becomes
a more common feature of Federal milk
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orders, it may be desirable to use a
standard price for protein.

Objections to the proposed pricing
plan expressed by the division manager
of milk procurement for Kroger, a
company which operates a pool
distributing plant regulated under Order
40, should not result in any
modifications to the MMPA proposal.
The witness contended that there is no
economic justification for using a
protein pricing formula for Class Il and
11l products not accounted for as used-
to-produce. He also argued that there is
no economic justification to include a
somatic cell adjustment on Class I sales
or any Class II and Ill products such as
raw fluid milk inventory, half and half,
eggnog, Class Ill shrinkage and sales of
surplus cream. According to the
witness, the price or product yields of
these items are not influenced by the
amount of protein in the raw milk used
in their manufacture. Additionally, the
witness argued, adoption of the MMPA
proposal would make it impossible for
processors to recover the cost of these
products and would create inequitable
and uncompetitive Class II and Class 111
market conditions for Order 40
processors compared to their
competitors regulated under other
orders.

The Kroger representative continued
by stating that Kroger is not opposed to
a proposal which introduces multiple
component pricing with protein pricing
and a somatic cell adjustment for milk
processed in Class I and IlI used-to-
produce products. The witness stated
that if the MMPA proposal is modified
accordingly the MCP plan combined
with a somatic cell count adjustment
would have a potential benefit to
producers and processors.

Protein pricing should be applied to
all Class II and Il milk. There is some
question about whether only used-to-
Eroduce items are favorably affected by

igher protein content. Testimony
reveals that fluid cream products benefit
from higher protein and therefore
should be included in the protein
pricing of Class II items. Additionally,
the application of protein pricing to the
non-"‘used-to-produce” products would
affect only a small percentage of milk
pooled and therefore have little impact
on handler costs for protein or the
producer protein price.

Witnesses for Kroger and Dean Foods
Company opposed the inclusion of
somatic cell counts as part of the pricing
structure as it would relate to Class I
fluid handlers. Additionally, a brief
filed on behalf of Milk Industry
Foundation (MIF), the national trade
association for processors and
distributers of fluid milk products,

contained several concerns and
objections to the inclusion of a SCC
adjustment that would be applicable to
milk used in Class I. MIF is comprised
of 215 member companies located in all
50 states that process nearly 80 percent
of all fluid milk and milk products
nationwide.

The Kroger witness and MIF’s brief
argued that adoption of a SCC
adjustment on milk used in Class I

" would result in disruptive and

inequitable marketing conditions for
Order 40 handlers versus their
competitors in other markets where the
provision does not exist. The witness
and MIF complained that a somatic cell
count adjustment would eliminate the
advance knowledge fluid milk
processors currently have of the Class 1
price and force handlers to estimate the
value of somatic cells for the current
month's price. The Kroger
representative claimed that the proposal
would influence the value of Class I
milk based on the SCC level in raw
milk. MIF expressed concern that milk
g:)ocessors would incur increased costs

m milk with low SCCs that they
would be unable to recover.

The witness for Dean Foods stated
that there is no scientific evidence
which shows that handlers or
consumers benefit from lower somatic
cell counts and that the inclusion of
SCC adjustments in the pricing structure
of producer milk within the Federal
order system would ultimately be borne
by the consumer. However, the witness
stated, Dean Foods supports the
inclusion of SCC premiums in Class II
or Class 11l producer milk where there
is evidence of improved yields due to
reduced levels of somatic cells.
According to the witness, Dean Foods
has been marketing milk in the
Southern Michigan market for over 30
years and operates a bottling plant,
known as Liberty Dairy, located in
Evert, Michigan.

According to the Leprino production
manager, Leprino participates in milk
quality programs based on several
parameters, providing incentives for
producers with high quality milk and
disincentives for inferior quality milk.
The witness noted that in the MCP
hearing for Orders 33, 36, and 49, three
studies were introduced into evidence
and referenced in the recommended
decision to justify adjusting the protein
payment by SCCs. However, the witness
argued that each study shows different
yield impacts at different SCC levels in
raw milk. The witness also noted a
study which indicates that SCCs may
affect yields, but day to day changes in
milk composition obscure the effect.
The witness pointed out that a study by

the MMPA expert witness states that
payment for milk quality should not rest
solely on somatic cell counts.

The Leprino witness testified that
scientific evidence indicates that the
greatest yield benefits are at a level of
100,000 to 200,000 and greatest yield
losses are above 500,000. The witness
noted that the SCC limit under the PMO

" soon will be adjusted to 750,000. He

stated that Leprino’s proposal offers an
adjustment of plus 20 cents to minus 20
cents for legal Grade A milk, and
includes a prerequisite of other milk
quality conditions that can affect cheese
yield. The witness recommended that
USDA use a conservative approach

" given the Department’s limited

experience with mandated milk quality
criteria for payment purposes. The
witness urged that the adjustments be
uniform between all Federal orders to
ensure orderly marketing.

The Leprino quality assurance
director testified that the two methods
for testing for the level of SCC are direct
microscopic cell count (DMSCC) and
optical somatic cell count (OSCC). She
stated that the DMSCC is a tedious
method which takes extensive training
and precision to perform and is used to
calibrate electronic methods. She
estimated that equipment for performing
SCC tests by the DMSCC method costs
about $4,000. According to the witness,
the OSCC methods are easily performed,
generally more precise and are less labor
intensive than the DMSCC. The witness
stated that the unit cost for equipment
is between $40,000 and $100,000, and
when combined with infra-red
component testing systems could range
from $150,000 to $200,000.

The Leprino quality expert expressed
opposition to the proposed order
amendment which would allow no
adjustment to a producer’s protein price
if an average SCC was not available for
the month. The witness claimed that
processors would not be able to reduce
payments on high SCC milk if testing is
not mandated. Therefore, the witness
urged that testing be conducted no less
than 5 times per month with at least one
test per week. Furthermore, the witness
recommended that if no tests are
available, the handler should assume
the milk falls in the highest adjustment
category of 750,000 SCC per milliliter.

Leprino’s production manager
proposed that before any positive price
adjustments are made, producer milk
should meet (aside from antibiotics
restrictions and added water
limitations) minimum quality criteria
such as psychrotrophic bacteria count of
less than 25,000, and raw bacteria or
standard plate count of less than 15,000.
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The qualify expert for Leprino
testified that in addition to SCC, raw
bacterial count {SPC) and
psychrotrophic bacteria also have a
direct influence on milk quality and
hence its value to a processor. The
witness stated that SPC gives an
indication of sanitary practices around
milking, transferring and the storage of
milk. The witness claimed that SPC has
been recognized and widely used as a
basis for valuing milk. She added that
psychrotrophic bacteria are those
bacteria capable of appreciable growth
under commercial refrigeration,
regardless of the optimal growth
temperature of the organisms.
According to the witness, the bacteria
degrades 0gr’otein and fats, causing off-
flavors, odors, slime formation and
reduction in cheese yields.

The witness indicated that Leprino
would accept once per month testing for
both SPC and psyc phic bacteria,
which is current ];l being done in most
milk premium quality programs, as
o?posed to five tests per month because
of the increased Iaboratory costs that
would result. The witness stated that if
one test has to be eliminated, Leg;ié:o
would settle for psychrotrophic bacteria
testin

The NFO witness and MIF's brief
observed that SCC is only one of several
factors in NFO’s and other quality
programs. MIF's brief pointed out that
current voluntary programs are based on
bacteria level and standard plate count
in addition to SCC. Additionally, the
witness stated that the incorporation of
a SCC adjustment would destroy the
flexibility of volhumtary quality

pr S,

%gﬁe NFO witness stated that adoption
of a SCC adjustment would overstate the
importance of SCC among other factors
used in determining milk quality. The
witness claimed that the MMPA
proposal elevates SCCs to a
disproportionate role in determining the
value of milk. He argued that this
disproportionate emphasis on SCCs is
exacerbated by the inherent vagaries of
testing for SCCs.

The MIF brief and the NFO witness
stated that somatic cell count is one of
the more volatile variables in the
measurerment of milk quality and can
vary significantly within the same herd.
The NFO representative noted that the
MIMPA sxpert witness testified at the
muliiple component pricing hearing for
Orders 33, 38 and 49 that tests for SCC
are much less precise than tests for
butterfat or protein. The witness
explained that the variations in SCC
lests within & herd during a month are
much greater than for butterfat or
protein,

According to MIF's brief, there is no
quantifiable scientific evidence that the
level of somatic cells results in any
appreciable difference in the attributes
of fluid milk, particularly attributes
which would be discernible by
consumers. MIF described the testimony
of MMPA as failing to make an absolute
statement regarding quantifiable
economic benefits to fluid milk use
resulting from lower somatic cell
counts. MIF stressed that there is no
need to pay a premium for reduced
SCCs when the permissible count is
being reduced by regulations. In briefs,
MIF and NFO questioned whether it is
appropriate for the Federal Order
system to adopt a policy and administer
practices which allocate economic
advantages and disadvantages among
cerfain segments of the dairy industry.

A somatic cell count adjustment
should be adopted because it reflects the
value of the level of somatic cells
contained in milk. The adjustment will
be on protein prices received by
producers for all producer milk. There
was significant testimony that elevated
levels of somatic cells diminish the
functional value of milk. A reduction in
cheese yield, an increased rate of off-
flavors and a reduction in the shelf-life
of a fluid product all result from
elevated levels of somatic cells.

The proponents’ proposed neutral
zone of 300,000 to 450,000 has been
reduced to between 301,000 and
400,000 to better reflect the market’s
average somatic cell count and to
correspond more closely with the
multiple component pricing plan
adopted for Orders 33, 36 and 49.
Although increments of 100,000 were
proposed, this decision breaks down
somatic cell adjustments into
increments of 50,000. Increments of
50,000 assure producers that if slight
testing inaccuracies (which are greater
in the case of somatic cells than for
butterfat or protein) cause their protein
price to be adjusted to the next level,
that adjustment will not represent the
entire value of a 100,000 increment of
SCC.

In addition, because of the reduction
in the maximum permissible somatic
cell count, 750,000 and over will
become the maximum increment for
which protain prices will be adjusted
for somatic cell content. It is possible
that some Crade A producers may have
an average somatic cell count of 750,000
or more for a month without losing
Grade A status because of differances
between the market administrators and
health departments in the number of
leucocyte (somatic cell) tests taken ina
given period of time. In cases where a
handler has not determined a monthly

average somatic cell count fora
producer, it will be determined by the
market administrator,

Since the value of milk has been .
shown to be affected by tha level of
somatic cells, appropriate adjustments
must be determined to apply to the
various levels of somatic cells. These
adjustments will be used to adjust the
protein prices paid to individual
producers. The somatic cell adjustment
to producer protein prices will be
computed by multiplying the
appropriate constant for increment of
somatic cell count by the monthly
average 40-pound block cheese price at
the National Cheese Exchange as
published monthly by the Dairy
Division. The resulting somatic cell
adjustment will be added or subtracted
from the protein price paid to
producers.

The somatic cell adjustment to be
used in determining protein prices paid
:g&roducers is derived from the

ction in cheese yield as the somatic

cell level goes from zero to 1,000,000,
converted to a value per pound of
Krotein. The evidence contained in the

earing record shows that there is a one
percent reduction in cheese yields as
somatic cells increase to 100,000, and
cheese yields decline an additional two
to three percent as somatic cells
increase from 100,000 to 1,000,000.
There is also a maximum yield loss of
about two percent as SCCs increase from
100,000 to 750,000. This decision
reflects the proportional change in
cheese yields as the SC level changes.

The constant to be used was
computed by dividing the change in
cheese yields attributable to changes in
somatic cell counts by a representative
protein test of producer milk (3.2%). As
proposed, the adjusiment to the
producer protein price for somatic cell
content would be computed by dividing
the product of the cheese price and a
factor that varies with the somatic cell
level by the representative protein
percent used in calculating the handler
protein price.

MMPA's proposed factors varied from
.20 for a somatic cell count below
100,001 to —.20 for a somatic cell count
above 750,000. Leprino’s proposed
factors varied from .20 to —.25, and
Country Fresh proposed factors varied
from .128 to —.128. This decision
includes factors that vary from .25 to
~.25 and are based on the reduction in
cheese yield associated with varying
somatic cell counts. Although .20 was
the maximum positive factor proposed,
.25 should not overcompensate
producers for producing the highest
quality milk.
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The factors adopted in this decision
are similar to the ones proposed, with
the largest difference occurring at SCC
levels below 151,000 and above
500,000. Record testimony reveals that
milk containing between 100,000 and
200,000 SCC yield the greatest benefits
and milk containing more than 500,000
SCC yield the greatest losses in cheese
production. Evidence also reveals that
SCC per milliliter of milk typically
ranges between 200,000 and 400,000.
Therefore, it is logical to assume that the
majority of Order 40 producers’ SCCs
will fall within the 200,000 to 400,000
range.

As shown in Table 1, the factors to be
used in adjusting handler and producer
protein prices for somatic cell content
do not reflect a linear relationship
between cheese yields and somatic cells
because the relationship between these
factors is not linear. Dividing these
factors by a standard protein content of
3.2 yields the constants shown in Table
1 to be used for computing the somatic
cell adjustment. Use of a constant
substantially simplifies the computation
of the somatic cell adjustment without
changing the corresponding value. This
result occurs because the protein
percentage must change by a
considerable amount before the
adjustment will change. Therefore, the
somatic cell adjustment will be
calculated by multiplying the constant
corresponding to each somatic cell
count interval by the average price of
40-pound block cheese at the National
Cheese Exchange as reported monthly
by the Dairy Division.

TABLE 1.—FACTORS AND CONSTANTS
To BE USeED IN COMPUTING THE
SOMATIC CELL ADJUSTMENT

Somatic cell
counts

078125
062500
046875
031250
015625
0078125
0000000
.0000000
-.0078125

-.015625

TABLE 1.—FACTORS AND CONSTANTS
To BE USED IN COMPUTING THE
SoMATIC CELL ADJUSTMENT—Con-
tinued

Constants for
computing
the somatic
cell adjust-
ment

Somatic cell
counts

501,000 to
550,000
551,000 to
600,000
601,000 to
650,000
651,000 to
700,000
701,000 to

-.0234375
—-.031250

-.0390625
-.150 -.046875

-.062500
-.078125

-.200
-.250

Several hearing participants indicated
that there is a great deal of overlap
between Order 40 and Orders 33, 36 and
49, and stressed the importance of
uniformity between the orders. This
decision differs from the one recently
issued for Orders 33, 36 and 49 because
it recommends a somatic cell
adjustment on all producer milk, as
proposed. Proponents submitted their
proposal after the recommended
decision was issued for Orders 33, 36
and 49, but before the final decision in
that proceeding was issued. There is no
reason to believe that the resulting
difference between the orders will have
an adverse effect by allowing Order 40
handlers a competitive advantage over
Orders 33, 36 and 49, or vice versa.

Although there is considerable
overlap in the production areas of these
four markets, significant differences
currently exist in the prices paid to
producers located in the same
production areas but pooled under
different orders. It is not likely that the
considerably smaller differences in
somatic cell adjustments to producer
protein prices will cause any marketing
disorders in milk procurement
arrangements between the four
marketing areas.

Regarding assertions that somatic cell
adjustments would increase Class I
handlers’ cost of milk significantly, it is
unlikely that any handler’s total milk
receipts would vary greatly from the
market's average SCC. Even handlers
with a somatic cell average in the
201,000-250,000 range will pay an SCC
adjustment of no more than about 6
cents per hundredweight, which would
still result in a lower Class I price than
is effective in any of the other three
marketing areas. It is also probable that
application of somatic cell adjustments
to milk used in Classes II and III, but not

in Class I, would result in Class I
handlers receiving lower-quality milk
from suppliers without the payment of
additional premium,

The effect of somatic cell adjustments
on the advance nature of Class I prices
should be expected to be minimal. The
somatic cell adjustments are a very
small portion of the cheese price and
any changes from month to month
would be correspondingly small in
relation to changes in the cheese price.
In addition, the biggest factor in Class 1
price movements is the amount of
change in the M-W price, which can be
expected on average to represent ten
times the change in the cheese price.

Testimony in the record also reveals
that Liberty Dairy, the Dean Foods plant
located in Evert, Michigan, has a
premium program currently in effect
that includes a somatic cell count as one
of the factors in pricing milk.
Approximately 85 to 90 percent of the
milk received at the plant is utilized in
Class L.

The argument that somatic cell counts
have wider fluctuations than butterfat or
protein tests is apparently valid.
However, the hearing record does not
contain enough evidence that the
variability in testing outweighs the
benefits of including SCCs in the MCP
plan. As specified in the Agricultural
Marketing Agreement Act of 1937, one
of the functions of the market
administrator is “Providing * * * for
the verification of weights, sampling
and testing of milk purchased from
producers.” 7 U.S.C. 608¢c(5)(E) Since
the market administrator will now be
verifying the sampling and testing of
milk for somatic cells, the variation in
somatic cell levels due to testing should
be minimized much as the differences
in butterfat tests due to testing
variations were minimized when the
Federal milk order program was first
instituted.

The Agricultural Marketing
Agreement Act in 7 U.S.C. 608c(5)
authorizes the Secretary to adjust
minimum prices paid to producers
based upon the quality of the milk
purchased. Therefore, the argument that
somatic cells cannot be used as a
criterion for adjusting a producer’s pay
price is invalid. Furthermore, the
hearing record shows that the level and
presence of somatic cells directly affect
the quality and grade of milk in that
SCCs sbove a certain level result in the
loss of a producer’s Grade A permit.

Record evidence indicates that SCC is
only one of the factors that affect milk
quality. However, there is not enough
substantial evidence to include other
factors, such as psychrotrophic and raw
bacteria count, as criteria used to
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determine milk quality for payment
purposes. Testimony indicates that
there may be merit in including other
quality factors besides SCC in Federal
milk order pricing, but further study of
the role of such other factors in affecting
the value of milk is needed. In any case,
the inclusion of other quality factors in
this proceeding goes beyond the scope
of the hearing notice.

With the inclusion of multiple
component pricing in the Southern
Michigan order as a result of this
decision, certain conforming changes
need to be made in the order to
imFlement this decision. Since protein
will now be priced under the order,
each handler will need to include the
amount of milk protein contained in
total producer receipts, including
protein contained in producer milk
diverted to other plants, with its report
of receipts and utilization. The
assumption will be made that the
protein is uniformly contained in the
skim portion of the'milk and may not
be separated easily. Therefore, the
protein will follow the skim milk
through the allocation process and be
allocated proportionately with the skim
milk. For gandlers filing payroll reports
with the market administrator, the milk
protein content and the average somatic
cell count of each producer’s milk
protein content will be included on the
payroll report in addition to the
information currently reported to the
market administrator on such reports.

To determine the proper price of milk
components under the amended order,
several price computations must be
defined. These are the skim milk price,
the butterfat price and the protein price.
The skim milk price per hundredweight
will be determined by subtracting the
butterfat differential multiplied by 3.5
from the Class III price. The butterfat
price per pound will be determined by
adding the skim milk price divided by
100 to the butterfat differential. The
handler protein price per pound will be
determined by subtracting the butterfat
price per pound, multiplied by 3.5, from
the Class III price and dividing the
result by the average protein content of
milk used in obtaining the basic formula
price (the Minnesota-Wisconsin price).

Two separate marketwide pools will
be used to determine the amount that
producers will be paid for the milk, and
the protein contained in the milk, that
they deliver. The first marketwide pool
will determine the weighted average
differential, while the second
marketwide pool will determine the
producer protein price. The weighted
average differential is the additional
value of the Class I and Class I milk in
the pool and will be paid on all

producer milk. The producer protein
price is determined by the amount of
protein used in Class II and Class Il and
the amount of skim milk used in Class
L. In determining payments to
producers, the producer protein price
will be adjusteg for each producer's
somatic cell count, and be paid on a per
pound of protein basis.

The weighted average differential is
determined by computing for each
handler the differential value of the
product pounds used in Class I and
Class 1l and then adding or subtracting,
as is appropriate, the value of such
items as inventory reclassification,
shrinkage or overage, receipts of other
source milk allocated to Class I, receipts
from unregulated supply plants, and
location adjustments. The above values
are then combined for all handlers and
the value of producer location
adjustments and one-half the
unobligated balance in the producer
settlement fund are added. The resulting
value is then divided by the total
pounds of producer milk in the pool
and an amount not less than six cents
or more than seven cents will be
subtracted to arrive at the weighted
average differential for the zero zone.

The producer protein price is
determined by combining, for all
handlers, the value of the pounds of
skim milk allocated to Class I at the
skim milk price with the value of
protein contained in the skim milk
allocated to Class Il and Class III at the
handler protein price. The resulting
total is divided by the total pounds of
protein contained in pooled producer
milk. Each producer’s protein price will
then be adjusted for the average somatic
cell count of the individual’s producer
milk. The somatic cell adjustment will
be determined by multiplying the
cheese price by the appropriate constant
for each producer’s average somatic cell
count.

Each producer will be paid based on
total product pounds at the weighted
average differential at the applicable
zone, the pounds of protein contained
in the producer milk at the protein price
adjusted for the producer’s average
somatic cell count and the pounds of
butterfat contained in the producer milk
at the butterfat price.

The value of producer milk to each
handler will consist of the sum of the
value of pounds of producer milk in
Class I times the difference between the
Class I and Class III prices, the pounds
of producer milk in Class II times the
difference between the Class II price and
the Class 111 price, the value of overage,
inventory reclassification, other source
milk, receipts from unregulated supply
plants, handler location adjustments,

the value obtained by multiplying the
pounds of skim milk in Class I by the
skim milk price and the value obtained
by multiplying the pounds of protein
contained in the skim milk in Class II
and Class III by the protein price. The
pounds of protein shall be computed by
multiplying the pounds of skim milk in
Class Il and Class 1l by the percentage
of protein contained in the skim milk of
the handler’s producer milk.

A handler’s obligation to the producer
settlement fund will be the difference
between the value of producer milk to
the handler and the sum of: (a) The
value of the handler's receipts of
producer milk at the weighted average
differential price after adjusting for the
producer’s location, (b) the value of the
protein contained in the handler’s
receipts of producer milk at the
producer protein price, and (c) the value
of other source milk at the weighted
average differential adjusted for the
location of the plant from which the
milk was shipped.

Somatic cell adjustments to protein
prices will be made when handlers pay
producers for their milk. As in the case
of payments to producers for butterfat,
these adjustments do not have to be
included in pool obligations or credits
for payments to producers. The handlers
receiving producer milk will pay for the
protein in the milk based on its somatic
cell count because they are the parties
directly affected by the quality of milk
they receive.

3. Administrative Assessment

The maximum allowable rate of
assessment to be paid by handlers to
cover the cost of administering the
Southern Michigan order should be
increased to 4 cents per hundredweight.
The assessment would continue to he
applied to the same milk to which the
present assessment applies. The Act
specifies that persons who are regulated
shall pay the cost of operating the
program through an assessment on the
milk handled by regulated persons who
are defined as handlers under the order.
The present 2-cent per hundredweight
maximum allowable rate of assessment
has been provided for the
administration of Order 40 since the
order became effective on December 1,
1960.

The two-cent increase in the
maximum allowable rate was proposed
by MMPA. A witness for the cooperative
association testified that the present
ceiling on the deduction rate for
administrative services does not
adequately compensate the market
administrator for all services rendered.
In a post-hearing brief, MMPA stated
that the market administrator should
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have the authority to collect revenue
necessary to perform the duties required
by regulations. There was no other
testimony on this proposal at the
hearing. NFQO's brief expressed support
for MMPA's proposal.

The Ohio Valley, Eastern Ohio-
Western Pennsylvania, Southern
Michigan and Michigan Upper
Peninsula orders (Orders 33, 36, 40 and
44) are administered under the
supervision of a single market
administrator, headquartered in
Cleveland, Ohio. Prior to 1992, Federal
Orders 33 and 36 were administered by
another market administrator.

The Balance Sheets and Income and
Expense Statements for the
Administrative Fund are compiled by
the market administrator and reported
annually to regulated handlers as well
as to other interested parties. Record
data for the years 1990 and 1991 show
that the administrative expenses
associatéd with the operation of Orders
40 and 44 exceeded the income the
market administrator received from
assessments by $80,000. However, when
the four markets were consolidated in
1992, income exceeded expenses by
$400,000. The change indicates that
Orders 33 and 36 are bearing some of
the financial responsibilities of Orders
40 and 44.

The witness for MMPA stated that the
current rates of assessment for Federal
Orders 33 and 36 are higher than for
Orders 40 and 44. Furthermore, the
witness noted, the recent recommended
decision for Orders 33 and 36 sets the .
maximum allowable deduction rate for
administrative services at 4 cents per
hundredweight.

Handlers and producers serving the
market have jointly asked that a new
multiple component pricing program be
provided to adjust the value of milk
used by regulated handlers and
payments to producers. The
implementation and administration of
that pricing plan for Order 40 may
require the purchase of some new
laboratory equipment and the
performance of additional
administrative duties. Many of the
testing expenses associated with the
multiple component pricing plan will
be paid for with money from the
marketing service fund. However, since
the value of milk used by handlers in
Classes I, Il and HI will be established
on the basis of the milk's butterfat,
protein and somatic cell content, some
of the expenses related to establishing
the level of these factors in producer
milk likely will be paid for with money
from the administrative fund. Thus,
there is no reason to expect the

expenses of administering the order to
decline.

Providing a higher maximum rate of
assessment in the order does not mean
that the higher rate will apply
automatically when the amended order
becomes effective. The amendment
gives the market administrator the
discretionary authority to set the rate at
any level up to the maximum specified
in the order. When the amended order
becomes effective, the market
administrator may decide that no
change in the effective assessment rate
is necessary, or that some increase to a
level less than the maximum allowed is
warranted. Further, an increase in the
maximum rate will assure that Order 40
will bear, with Orders 33 and 36, an
equitable share of the cost of operating
the market administrator’s office.

4. Marketing Service Assessment

The maximum rate of deduction from
payments to nonmember producers for
the cost of providing marketing services
such as butterfat, protein, somatic cell
testing, and market information for
nonmember producers should be
increased to 7 cents per hundredweight
under the Southern Michigan order. The
increase is needed to assure sufficient
revenue to cover the expenses incurred
by the market administrator in
providing such services to producers
who are not members of a qualified
cooperative association. Currently, the
maximum allowable deduction for such
services is 5 cents per hundredweight.
Like the administrative assessment, this
maximum rate has been effective since
December 1, 1960.

Michigan Milk Producers Association
proposed that the maximum allowable
assessment rate for marketing services
be increased to 7 cents per
hundredweight. The MMPA
representative testified that the market
administrator provides services which
involve verification of weights, samples
and tests of milk received from
producers, as well as providing market
information to producers who are not
members of a cooperative association.
The witness and MMPA's post-hearing
brief stated that in order for the market
administrator to adequately perform the
duties required by the order, he must be
allowed to have the authority to collect
the revenue necessary to provide those
services. A post-hearing brief filed on
behalf of NFO supporied MMPA's
proposal. There was no opposition to
the proposal.

The Ohio Valley, Eastern Ohio-
Western Pennsylvania, Southern
Michigan and Michigan Upper
Peninsula orders (Orders 33, 36, 40 and
44) are administered under the

supervision of a single market
administrator, headquartered in
Cleveland, Ohio. Prior to 1992, Federal
Orders 33 and 36 were administered by
another market administrator.

The Balance Sheets and Income and
Expense Statements for the Marketing
Service Fund are compiled by the
market administrator and reported
annually to nonmember producers as
well as to other interested parties.
Record data for the years 1990 and 1991
show that the expenses incurred by the
market administrator in providing
marketing services exceeded income by
about $54,000. In 1992, when the
statements for the four markets were
combined, expenses exceeded income
by approximately $116,000.

It is evident from the foregoing that
the 5-cent deduction from producer
payments for marketing services in the
Southern Michigan order have been
inadequate to cover the costs incurred
in the performance of such duties by the
market administrator, It also shows that
the financial situation worsened when
the statements were combined in 1992.
The increase will align the maximum
marketing service assessment rate of
Order 40 with that recently adopted for
Orders 33 and 36. In addition, the
multiple component pricing plan
adopted in this decision will require
additional testing activities. Since not
all handlers are equipped to make all of
the determinations that will be required
under the amended order, many of these
duties will have to be performed by the
market administrator responsible for
administering the order.

The 7-cent maximum rate of
deduction for marketing services :
proposed by MMPA should be provided
in Order 40. The higher rate should give
the market administrator the necessary
flexibility to conduct sffective
marketing service programs, including
any additional duties relating to the
implementation and administration of
the new pricing program that will be
incorporated in the order.

Provision of a 7-cent maximum rate
does not mean that the 7-cent rate will
become effective automatically.
Maximum rather than fixed rates of
deduction are specified in the orders
because the relationship between
income and expenses for the fund is
subject to many variables. Changes in
the pounds of nonmember milk
marketed and the rate assessed on these
marketings increase or decrease the
income of the marketing service fund,
while changes in order requirements
and the expenses of providing
marketing services result in changes in
total outlays.
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An increase in the maximum
allowable assessment will give the
market administrator the discretionary
authority to set the rates of deduction
for marketing services at levels
necessary to cover the expense of
providing marketing services. The
market administrator may use his
discretionary authority to determine if
rates below the upper limits adopted in
the amended order will provide
sufficient funding to conduct an
adequate program for nonmember
producers.

Rulings on Proposed Findings and
Conclusions

Briefs and proposed findings and
conclusions were filed on behalf of
certain interested parties. These briefs,
proposed findings and conclusions and
the evidence in the record were
considered in making the findings and
conclusions set forth above. To the
extent that the suggested findings and
conclusions filed by interested parties
are inconsistent with the findings and
conclusions set forth herein, the
requests to make such findings or reach
such conclusions are denied for the
reasons previously stated in this
decision.

General Findings

The findings and determinations
hereinafter set forth supplement those
that were made when the Southern
Michigan order was first issued and
when it was amended. The previous -
findings and determinations are hereby
ratified and confirmed, except where
they may conflict with those set forth
herein.

(a) The tentative marketing agreement
and the order, as hereby proposed to be
amended, and all of the terms and
conditions thereof, will tend to
effectuate the declared policy of the Act;

(b) The parity prices of milk as
determined pursuant to section 2 of the
Act are not reasonable in view of the
price of feeds, available supplies of
feeds, and other economic conditions
which affect market supply and demand
for milk in the marketing area, and the
minimum prices specified in the
tentative marketing agreement and the
order, as hereby proposed to be
amended, are such prices as will reflect
the aforesaid factors, insure a sufficient
quantity of pure and wholesome milk,
and be in the public interest;

(c) The tentative marketing agreement
and the order, as hereby proposed to be
amended, will regulate the handling of
milk in the same manner as, and will be
applicable only to persons in the
respective classes of industrial and
commercial activity specified in, the

marketing agreement upon which a
hearing has been held; and

(d} It is hereby found that the
necessary expense of the market
administrator of the Southern Michigan
order for the maintenance and
functioning of that agency will require
the payment by each handler, as his pro
rata share of such expense, 4 cents per
hundredweight or such lesser amount as
the Secretary may prescribe, with
respect to milk specified in § 1040.85 of
the aforesaid tentative marketing
agreement and the order regulating the
handling of milk in the Southern
Michigan Federal milk order as
proposed to be amended.

Recommended Marketing Agreement
and Order Amending the Order

The recommended marketing
agreement is not included in this
decision because the regulatory
provisions thereof would be the same as
those contained in the order, as hereby
proposed to be amended. The following
order amending the order, as amended,
regulating the handling of milk in the
Southern Michigan marketing area is
recommended as the detailed and
appropriate means by which the
foregoing conclusions may be carried
out.

List of Subjects in 7 CFR Part 1040
Milk marketing orders.

PART 1040—MILK IN THE SOUTHERN
MICHIGAN MARKETING AREA

1. The authority citation for 7 CFR
part 1040 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

1. Section 1040.7 is amended by
adding paragraph (b)(5)(iii) to read as
follows:

§1040.7 Pool Plant
* - - -

(5) LS R

(iii) A partially regulated distributing
plant that is neither an other order
plant, producer-handler plant, nor an
exempt plant and from which there is
route disposition in consumer-type
packages or dispenser units in the
marketing area during the month.

2. Section 1040.30 is amended by
revising paragraphs (a)(1), (a)(6) and
(c)(1), to read as follows:

§1040.30 Reports of recelpts and
utilization.

(a) * R *

(1) Receipts of producer milk,
including producer milk diverted by the

handler from the pool plant to other
plants, showing the pounds of milk, and
the butterfat and milk protein contained
in the milk;

(6) The utilization or disposition of all
milk, filled milk, and milk products
required to be reported pursuant to this
paragraph, including any information
with respect to the receipts and
utilization of skim milk, butterfat and
milk protein as the market administrator
may prescribe;

(C) * * W

(1) The quantities of skim milk,
butterfat and milk protein contained in
receipts of milk from producers; and
- * - - -

3. Section 1040.31 is amended by
revising paragraphs (a)(2), (a)(3) and
(a)(4), to read as follows:

§1040.31 Payroll reports.

(a)* » »

(2) The total pounds of milk, with the
protein and butterfat content;

(3) The average somatic cell count of
such milk; and

(4) The price per hundredweight,
butterfat and milk protein prices and
somatic cell adjustment to the protein
price, the gross amount due, the amount
and nature of any deductions, and the
net amount paid.
- - * * -

4. Section 1040.41 is amended by
revising the second sentence of
paragraph (c) to read as follows:

§1040.41 Shrinkage.
- - * * -

(c) * * *If the operator of the plant
to which the milk is delivered
purchases such milk on the basis of
weights determined by farm bulk tank
calibration, with protein and butterfat
tests and somatic cell counts
determined from farm bulk tank
samples, the applicable percentage for
the cooperative association shall be
zero.

5. Section 1040.50 is amended by
revising the section heading, revising
the introductory text and paragraph (a),
and adding new paragraphs (d), (e) and
(), to read as follows:

§1040.50 Class and component prices.

Subject to the provisions of § 1040.52,
the class and component prices for the
month, per hundredweight or per
pound, shall be as follows:

(a) The Class I price shall be the basic
formula price for the second preceding
month plus $1.75.

* - * * L

(d) Butterfat price. The butterfat price

per pound shall be the total of:
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(1) The skim milk price per
hundredweight for the month,
computed pursuant to paragraph (f) of
this section, divided by 100; and

(2) The butterfat differential for the
month, computed pursuant to § 1040.74
multiplied by 10.

(e) Milk protein price. The price per
pound for milk protein shall be
computed by subtracting from the Class
III price the butterfat price multiplied by
3.5, and dividing the result by the
average protein content of the milk on
which the basic formula price is based
for the previous month as reported by
the Department and adjusted for the
current month by the Dairy Division,
and rounding the result to the nearest
whole cent.

(f) Skim milk price. The skim milk
price per hundredweight shall be
computed by subtracting from the Class
111 price the butterfat differential
computed pursuant to § 1040.74 times
35, and rounding the result to the
nearest whole cent.

6. Section 1040.53 is revised to read
as follows:

§1040.53 Announcement of class and
component prices.

The market administrator shall
announce on or before:

(a) The fifth day of each month:

(1) The Class I price for the following
month;

(2) The Class III price for the
preceding month;

(3) The butterfat differential for the
preceding month;

(4) The butterfat price, the milk
protein price, and the skim milk price
computed pursuant to § 1040.50 (d), (e)
and (f) for the preceding month; and

(5) The monthly average price for 40-
pound blocks of cheese at the National
Cheese Exchange (Green Bay,
Wisconsin) for the preceding month.

(b) The 15th day of each month, the
Class II price for the following month
computed pursuant to § 1040.50(b).

7. The heading before § 1040.60 is
revised to read “DIFFERENTIAL POOL
AND HANDLER OBLIGATIONS".

8. Section 1040.60 is revised to read
as follows:

§1040.60 Computation of handlers'
obligations to pool.

The market administrator shall
compute each month for each handler
with res to each of his pool plants,
and for each handler described in
§1040.9 (b) and (c), an obligation to the
pool computed by adding the following
values:

(a) The pounds of producer milk in
Class I as determined pursuant to
§ 1040.44 multiplied by the difference

between the Class I price (adjusted
pursuant to § 1040.52) and the Class III
price;

(b) The pounds of producer milk in
Class II as determined pursuant to
§ 1040.44 multiplied by the difference
between the Class Il price and the Class
11T price;

(g) The value of the product pounds,
skim milk, and butterfat in overage
assigned to each class pursuant to
§ 1040.44(a)(14) and the value of the
corresponding protein pounds
associated with the skim milk
subtracted from Class II and Class 1II
pursuant to § 1040.44(a)(14), by
multiplying the skim milk pounds so
assigned by the percentage of protein in
the handler’s receipts of producer skim
milk during the month, as follows:

(1) The hundredweight of skim milk
and butterfat subtracted from Class |
pursuant to § 1040.44(a)(14) and the
corresponding step of § 1040.44(b),
multiplied by the difference between
the Class I price adjusted for location
and the Class III price, plus the
hundredweight of skim milk subtracted
from Class I pursuant to § 1040.44(a)(14)
multiplied by the skim milk price, plus
the butterfat pounds of overage
subtracted from Class I pursuant to
§ 1040.44(b) multiplied by the butterfat

rice;
p (2) The hundredweight of skim milk
and butterfat subtracted from Class I
pursuant to § 1040.44(a)(14) and the
corresponding step of § 1040.44(b)
multiplied by the difference between
the Class II price and the Class III price,
plus the protein pounds in skim milk
subtracted from Class II pursuant to
§ 1040.44(a)(14) multiplied by the
protein price, plus the butterfat pounds
of overage subtracted from Class II
pursuant to § 1040.44(b) multiplied by
the butterfat price;

(3) The protein pounds in skim milk
overage subtracted from Class III
pursuant to § 1040.44(a)(14) multiplied
by the protein price, plus the butterfat
pounds of overage subtracted from Class
III pursuant to § 1040.44(b) multiplied
by the butterfat price;

(d) The value of the product pounds,
skim milk, and butterfat subtracted from
Class I or Class II pursuant to
§ 1040.44(a)(9) and the corresponding
step of § 1040.44(b), and the value of the
protein pounds associated with the skim
milk subtracted from Class II pursuant
to § 1040.44(a)(9), computed by
multiplying the skim milk pounds so
subtracted by the percentage of protein
in the handler’s receipts of producer
skim milk during the previous month,
as follows:

(1) The value of the product pounds,
skim milk and butterfat subtracted from

Class I pursuant to § 1040.44(a)(9) and
the corresponding step of § 1040.44(b)
applicable at the location of the pool
plant at the current month’s Class I-
Class I1I price difference and the current
month's skim milk and butterfat prices,
less the Class III value of the milk at the
previous month's protein and butterfat
prices;

(2) The value of the hundredweight of
skim milk and butterfat subtracted from
Class II pursuant to § 1040.44(2)(9) and
the corresponding step of § 1040.44(b) at
the current month’s Class II-Class 11T
price difference and the current month’s
protein and butterfat prices, less the
Class 1II value of the milk at the
previous month's protein and butterfat
prices;

(e) The value of the product pounds,
skim milk and butterfat subtracted from
Class I pursuant to § 1040.44(a)(7)(i)
through (iv), and the corresponding step
of § 1040.44(b), excluding receipts of
bulk fluid cream products from another
order plant, applicable at the location of
the pool plant at the current month'’s
Class I-Class III price difference;

(f) The value of the product pounds,
skim milk and butterfat subtracted from
Class I pursuant to § 1040.44(a)(7)(v)
and (vi) and the corresponding step of
§ 1040.44(b) applicable at the location of
the transferor-plant at the current
month’s Class I-Class I price
difference;

(g) The value of the product pounds,
skim milk and butterfat subtracted from
Class I pursuant to §1040.44(a)(11) and
the corresponding step of § 1040.44(b),
excluding such hundredweight in
receipts of bulk fluid milk products
from an unregulated supply plant to the
extent that an equivalent quantity
disposed to such plant by handlers fully
regulated by any Federal order is
classified and priced as Class I milk and
is not used as an offset for any other
payment obligation under any order,
applicable at the location of the nearest
unregulated supply plants from which
an equivalent volume was received at
the current month’s Class I-Class III
price difference.

(h) The pounds of skim milk in Class
I producer milk, as determined pursuant
to § 1040.44, multiplied by the skim
milk price for the month computed
pursuant to § 1040.50(f).

(i) The pounds of protein in skim milk
in Class II and Class III, computed by
multiplying the skim milk pounds so
assigned by the percentage of protein in
the handler's receipts of producer skim
milk during the month for each report
filed, separately, multiplied by the
protein price for the month computed
pursuant to § 1040.50(e).
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(j) Subtract, for reconstituted milk
made frem receipts of nonfluid milk
products, an amount computed by
multiplying $1.00 (but not more than
the difference between the Class I price
applicable at the location of the pnal
plant and the Class I1I price) by the
hundredweight of skim milk and
butterfat contained in receipts of
nonfluid milk products that are
allocated to Class I use, provided that
the handler establishes a disposition of
labeled reconstituted fMuid milk
products; and

(k) Exclude, for pricing purposes
under this section, receipts of nonfluid
milk products that are distributad as
labeled reconstituted milk for which
payments are made to the producer-
settlement fund of another erder under
§1040.76(c).

9. Section 1040.61 is revised to read
as follows:

§1040.61 Computation of weighted
average differential value.

For each month the market
administrator shall compute the
weighted average differential value for
milk received from all producers as
follows:

(a) Combine into one total the values
computed pursuant to § 1040.60,
paragraphs (a) through (g) and (j) and
(k), for all handlers who made reports
pursuant to § 1040.30 and who made
payments pursuant to § 1640.71 for the
preceding month;

(b} Add an amount equal to the total
value of the minus location adjustments
computed pursuant to § 1040.75(a) and
(b);

(c) Subtract an amount equal to the
total value of the plus location
differentials computed pursuant to
§1040.75(a) and (b);

(d) Add an amount equal to not less
tham one-half the unobligated balance in
the producer-settlement fund;

(e) Divide the resulting amount by the
sum of the following for all handlers

ncluded in these computations:

(1) The total hundredweight of
producer milk; and

(2) The total hundredweight for which

value is computed pursuant to
y 1040.86(g).

(1) Subtract not less than 6 cents not

nore than 7 cents per hundredweight.
I'ie result shall be the “Weighted
Average Differential Price’’;

10. Section 1040.62 is revised to read
15 follows:

§1040.62 Computsation of producer protein
price,

For each month the market
edministratar shall compute the
producer protein price to be paid to all

producers for the pounds of protein in
their milk, as follows:

{a) Combine into one total the values
computed pursuant to § 1040.60,
paragraphs (h) and (i), for all handlers
whe made reports pursuant to § 1040.30
and who mada payments pursuant to
§ 1040.71 for the preceding menth;

(b) Divide the resulting amount by the
total pounds of protein in producer
milk; and

(c) Round to the nearest whole cent.

_ The result is the “Producer protein

price."”

11. New §§ 1040.63 through 1040.66
are added under the revised heading
“DIFFERENTIAL POOL AND
HANDLER OBLIGATIONS" to read as
follows:

§1040.63 Uniform price and handlers'
obligations for producer milk.

(a) A uniform price for producer milk
containing 3.5 percent butterfat shall be
computed by adding the weighted
average differential price determined
pursuant to § 1040.81 to the basic
formula price for the menth.

(b) Handler obligations to preducers
and cooperative associations for
producer milk shall be determined in
accordance with the provisions of
§§ 1040.65 and 1040.73.

§1040.64 Announcement of weighted
average differential price, producer protein
price, and uniform price.

The market administrator shall
announce publicly on or before the 11th
day after the end of the month the
weighted average differential price
computed pursuant to § 1040.61, the
producer protein price computed
pursuant to § 1040.62 and the uniform
price computed pursuant to
§1040.63(a).

§1040.65 Vaive of producer milk.

The value of producer milk shall be
the sum of:

(a) The weighted average differential
price computed pursuant to § 1040.61
and adjusted pursuant to § 1040.75;
multiplied by the total hundredweight
of producer milk received from the
producer;

(b) The producer protein price
computed pursuant to § 1040.62 and
adjusted pursuant to § 1040.66,
multiplied by the total milk protsin
contained in the producer milk received
from the producer; and

{c) The butterfat price computed
pursuant to § 1040.56(d) multiplied by
the total butterfat contained in the
producer milk received from the
producer.

§1040.68 Computation of sematic cell
adjustment.

{a) For each producer, an adjustment
to the producer protein price for the
somatic cell count of the producer’s
milk shall be determined by multiplying
the constant associated with the
appropriate somatic cell count interval
in the table in paragraph (b) of this
section by the average price for the
month of 40-pound blocks of cheese at
the National Cheese Exchange at Green
Bay, W1, as reported monthly by the
Dairy Division, Agricultural Marketing
Service. If a handler has not determined
a monthly average somatic cell count, it
will be determined by the market
administrator.

(b) The following table shows the
factors and constants to be used in
computing the somatic cell adjustment:

Constants for
the somatic
cell adjust-

ment

.078125

062500
046875
031250
015625

000000

000000
- .0078125
~ 015625
—.0234375
-.031250
- 0880625
- 046875
- 082500

-.078125

12. Section 1040.71 is amended by
revising paragraphs (a)(1)-and (a}{2) to
read as follows:

§1040.71 Payments to the produces-
settiement fund.

(3) ® A »

(1)(i) The total obligation of the
handler for such month as determined
pursuant to § 1040.60; or
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(ii) In the case of a cooperative
association which is a handler, the
value of milk delivered to other
handlers pursuant to § 1040.43(d).

(2) The sum of:

(i) The value of such handler's
receipts of producer milk at the
weighted average differential price
adjusted pursuant to § 1040.73
excluding any applicable location
adjustment pursuant to § 1040.75(a)(3);
and

(ii) The value of the protein in such
handler’s receipts of producer milk at
the producer protein price computed
pursuant to § 1040.62; and

(iii) The value at the weighted average
differential price applicable at the
location of the plant from which
received of other source milk for which
a value is computed pursuant to
§ 1040.60(g).

13. Section 1040.73 is amended by
revising the first sentence of paragraph
(a), paragraph (b)(1)(ii), and paragraph
(c), to read as follows:

§ 1040.73 Payments to producers and 1o
cooperative assoclations.

(a) Except as provided by paragraph
(b) of this section, on or before the 15th
day of the each month, each handler
(except a cooperative association) shall
pay each producer for milk received
from him during the preceding month,
not less than the value determined
pursuant to § 1040.65, less any payment
made pursuant to paragraph (d) of this

section. * * *

(b) LI

(1) ® Rk W

(ii) The total pounds of butterfat, and
protein contained in such milk and the
average somatic cell count;

(c) On or before the 13th day after the
end of each month, each handler shall
pry a cooperative association, which is
a handler with respect to milk received
by him from a pool plant operated by
such cooperative association or by bulk
tank delivery pursuant to § 1040.9(c),
not less than an amount determined
pursuant to § 1040.65, less any
payments made pursuant to paragraph
(d) of this section.

14. Section 1040.75 is amended by
revising paragraph (a)(1) and paragraph
(c) to read as follows:

§1040.75 Plant location adjustments for
producers and on nonpcol milk.

(a) L

(1) May deduct for milk to be paid for
at the value determined pursuant to
§ 1040.65 the rate per hundredweight
applicable pursuant to § 1040.52(a) (1)

or (2) for the location of the plant at
which the milk was first physically
received.

(c) For purposes of computation
pursuant to §§1040.71 and 1040.72 the
weighted average differential price shall
be adjusted at the rates set forth in
§1040.52 applicable at the location of
the nonpool plant from which the other
source milk was received except that the
weighted average differential price shall
not be less than the zero.

§1040.85 [Amended]

15. The introductory text of § 1040.85
is amended by changing the words “2
cents'' to "4 cents'".

§1040.86 [Amended]

16. Section 1040.86 is amended by
changing the words "5 cents" in
paragraph (a) to "7 cents.”

Dated: November 29, 1993.

Lon Hatamiya,

Administrator.

[FR Doc. 93-29749 Filed 12-3-93; 8:45 am|]
BILLING CODE 3410-02-P

FEDERAL ELECTION COMMISSION

11 CFR Parts 100 and 113
[Notice 1993-32)

Expenditures; Personal Use of
Campaign Funds

AGENCY: Federal Election Commission.
ACTION: Notice of hearing.

SUMMARY: On August 30, 1993, the
Federal Election Commission published
a Notice of Proposed Rulemaking
regarding the personal use of campaign
funds. 58 FR 45463. In a subsequent
document the Commission invited
persons who would be interested in
testifying at a public hearing on the
proposed rules to submit requests to
testify. 58 FR 52040. The Commission
received three requests to testify in
response to this invitation.
Consequently, the Commission has
decided to hold a public hearing on the
proposed rules.

DATES: The Commission will hold the
hearing on its proposed.rules on the
personal use of campaign funds on
January 12, 1994 at 10 a.m.

Any additional persons who wish to

testify at the hearing should inform the
Commission in writing before December
10, 1993.
ADDRESSES: Requests to testify must be
in writing and addressed to Ms. Susan
E. Propper, Assistant General Counsel,
999 E Street, NW., Washington, DC

-

20463, The hearing will be held at the
Federal Election Commission, Ninth
Floor Hearing Room, at that address.
FOR FURTHER INFORMATION CONTACT:
Ms. Susan E. Propper, Assistant General
Counsel, 999 E Street, NW.,
Washington, DC 20463, (202) 219-3690
or (800) 424-9530.

Dated: November 30, 1993.
Scott E. Thomas,
Chairman, Federal Election Commission.
[FR Doc: 93-29600 Filed 12-3-93; 8:45 am|
BILLING CODE 6715-01-M

FEDERAL RESERVE SYSTEM

12 CFR Part 230
[Regulation DD; Docket No. R-0812]

Truth in Savings; Proposed Regulatory
Amendment

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Proposed rule.

SUMMARY: The Board is publishing for
comment proposed amendments to
Regulation DD (Truth in Savings) to
provide a more precise calculation of
annual percentage yields (APYs) for
certain accounts under a uniform
method that gives consumers an
enhanced basis for comparing across a
broad range of accounts. This action is
taken in response to difficulties that
some institutions have experienced with
the current formula. Under the proposal,
the APY would reflect not only the
effect of compounding but also the time
value of money for consumers who
receive interest payments during the
term of the account. The amendments
would not affect accounts that make a
single interest payment at maturity
(whether or not compounding occurs),
nor would they affect most accounts
with daily compounding. The Board
also solicits comment on whether taking
a narrower approach—or leaving the
regulation unchanged—is preferable,
given the potential burden associated
with implementing a different
calculation method at this time.

DATES: Comments must be received on
or before January 13, 1994.

ADDRESSES: Comments should refer to
Docket No. R-0812, and may be mailed
to William W. Wiles, Secretary, Board of
Governors of the Federal Reserve
System, 20th Street and Constitution
Avenue NW., Washington, DC 20551.
Comments also may be delivered to
Room B-2222 of the Eccles Building
between 8:45 a.m. and 5:15 p.m.
weekdays, or to the guard stationvin the
Eccles Building courtyard on 20th Street
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NW. (between Constitution Avenue and
C Street) at any time. Comments may be
inspected in Room MP-500 of the
Martin Building between 9a.m. and 5
p.m. weekdays, except as provided in 12
CFR 261.8 of the Board’s rules regarding
the availability of information.

FOR FURTHER INFORMATIOR CONTACT: Jane
Ahrens, Kyung Cha, Kurt Schumacher
or Mary Jane Seebach, Staff Attorneys,
Division of Consumer and Community
Affairs, Board of Gavernors of the
Federal Reserve System, at (202) 452—
3667 or 452-2412; for questions
associated with the regulatory flexibility
analysis, Gregory Ellichausen,
Economist, Office of the Secretary, at
(202) 452~-2504; for the hearing
impaired only, Dorothea Thompson,
Telecommunications Device for the
Deaf, at (202) 452-3544.

SUPPLEMENTARY INFORMATION: (1)
Background. The Truth in Savings Act
(act) (12 U.S5.C. 4301 et seq.) requires
depaository institutions to provide
disclosures to consumers about their
deposit accounts, including an APY on
interest-bearing accounts.* The law also
contains rules about advertising deposit
accounts, including accounts at
depository institutions offered to
consumers by deposit brokers. The
Board is authorized in section 269(a)(3)
of the act to make adjustments and
exceptions that, in its judgment, are
necessary or proper to carry out the
purposes of the act or to facilitate
compliance with the requirements of the
act. The act is implemented by the
Board’s ation DD (12 CFR part
230), which became effective June 21,
1993. (See final rule published on
September 21, 1992 (57 FR 43337),
correction notice published on October
5, 1982 (57 FR 46480), and amendments
published on March 19, 1993 (58 FR
15077).)

Time Vailue of Money in the Annual
Percentage Yield

In implementing the Truth in Savings
Act, the Board sought to fulfill the
Congress' intent to provide consumers
with a uniform toel that would enable
them to make informed decisions
regarding deposit accounts. In the
rulemaking that resulted in the final
rule of September 1992, the Board was
guided by several general principles,
such gs establishing simple rules that
minimize the possibility of errors and
compliance costs and providing
institutions with flexibility to promote a
variety of product choices for
consumers. This included designing a

' For convanience, the terms “APY” and APYE"
!ior annual percentage yield sarmed) are used
throughout the suppg(:manury information.

simple, easy-to-use formula for
calculating the APY.

It has since come lo the Board's
attention that for some accounts the
regulation’s current formula for
calculating the APY produces results
that seem ancmalous. The formula
assumes that interest paid remains on
deposit until maturity. Because the
formula sometimes ignores the
opportunity to reinvest interest
received, it does not always reflect the
time value of money. When consumers
receive interest payments over several
years prior to maturity, the formula
produces results that seem especially
anomalous, with an APY that is lower
than the contract interest rate.2

Yet other accounts in which interest
is paid before maturity, the current
formula effectively re the time
value of money in the resulting APY.
This situation occurs when interest is
compounded on an account that gives
consumers the option to taka interest
payments at intervals when the interest
would otherwise com In this
circumstance, the APY disclosed is the
same for consumers who receive interest
Paymems as for those who choose to

eave interest in the account for
compounding.3

To reduce these apparent anomalies
and account for the timing of interest
payments, the Board is soliciting
comment on proposed amendments to
Regulation DD that provide a single
alternative formula for calculating the
APY. The Board believes the act's
purposes—providing a uniform: method
of computing the APY for effective
comparison shoppinig—are better
fulfilled by a formula that captures both
total interest paid and the timing of
interest payments. Because the
calculation would be more precise, the
Board believes it may be preferable to
the current computation method. The
Board is concemned that amending the
regulation at this time and in the
manner proposed might bave a

2For example, assume a consumer deposits
$1,000 in a two-year noncompeunding CD with a
6.00% interest rate. If the institution pays out
Interest annually. the consumer receives $60 cach
year. Because the formula reflects only the total
amount of interest paid regardless of when i is paid
out ($120 at the end of two years, in this axample),
the APY for the two-yeer CD is 5.83%—which is
lower than the 6.00% inferest rata.

3To illustrate, assume a consumer deposits
$1,000 in a one-year CD with a 8.00% interest rate
that compounds quarterly. The consumesr receives
$61.40 in infergst at maturity, and the institution
discloses a 8.14% APY. if the consumer receives
interest checks each guarter; the current APY is still
6.14%, because the regulation requires the
institution to assume that interest continues o
compound in the account until maturity, In this
case the consumer receives only $60 in foor $15
quarterly payrments.

significant impact on the compliance
programs many institutions have
already put in place to comply with
Regulation DD. If the burden of
compliance costs is shown to exceed the
benefits consumers may derive from the
proposed calculation, the Board will
consider whether a narrower solution,
or making no change to the regulation,
may ultimately be more satisfactory.

(2) Propoesed regulatory revisions.

Approach A: Proposal of Additional
Formula

The Board is propesing for comment
a new formula for the APY that reflects
not enly the effect of compounding, but
also the value of receiving interest
during the term of the account.
Institutions offering accounts that pay
interest only at maturity dless of
whether or when compounding occurs)
and accounts that compound daily
(other than accounts invelving stepped-
rate calculations) would not be affected
by this proposal.

The proposal bases the calculation of
the APY on a commonly-used
computation toel, a standard internal
rate of return formula. This formula,
labeled “Fermula for all accounts,”
onears in Appendix A, section 1.A.,
below. Although the proposed formula
may be used by institutions to calculate
APYs for all accounts, at their option,
use of the formula would be required for
institutions offering accounts invelving
stepped-rate calculations that make
interest payments prior to maturity. It
also would be required for accounts that
pay interest prior to maturity if interest
is not compounded daily. If any change
to the current rule is adopted, the Board
contemplates providing institutions
with a sufficient period—such as nine
months from the date the amendments
become final—to implement any
necessary changes in operating systems’
before compliance with the
amendments become mandatory.

The Beard believes that the new
formula would provide more helpful
information to consumers for making
investment decisions in the
marketplace, given that depositery
institutions often offer consumers a
choice regarding interest payments on
deposit accounts. After considering
many alternatives, the Board believes an
internal rate of retumn formula is the best
method for computing the APY in a way
that fulfills the Cangress’s intent to
provide consumers with a uniform tool
to compare accounts.

The Board is aware that requiring the
use of the new formula would affect
existing format, account disclosure, and
advertising requirements, among others.
The Board is concerned that amending
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the regulation not long after its effective
date could impose additional burdens
on depository institutions, and asks for
general comment on the potential cost.
To help weigh the burden against the
potential advantage to consumers, the
Board also solicits comment on whether
commenters believe the new calculation
would improve or reduce the value of
the APY in consumer comparisons of
investment choices in the marketplace.s

The Board is also aware of differences
in disclosed returns among various
investment products. For example, a
two-year Treasury note sold at par value
that bears a coupon rate of 6.00% and
makes semi-annual interest payments
states a 6.00% yield. In contrast, a two-
year CD with a noncompounding 6.00%
interest rate and semi-annual interest
payments would disclose a 5.83% APY
under the current formula and a 6.09%
APY under the proposal. Would these
kinds of differences cause significant
confusion for consumers?

Approach B: Noncompounding Multi-
Year CDs

In considering whether to propose a
new APY formula, the Board discussed
taking a narrower approach that would
address only the calculation of APYs for
noncompounding CDs that have
maturities longer than one year and that
provide interest payments at least
annually. The current formula produces
a APY that is lower than the contract
interest rate even if institutions make
interest payments at least annually.
Under the alternative approach
considered by the Board, the APY fora
multi-year CD that does not compound
but pays interest at least annually would
always be the same as the contract
interest rate.5 This approach
corresponds to the way in which the
return is calculated on Treasury
securities and similar investments when
they are purchased at par value.s

The Board recognizes that this
narrower approach would produce less
precise calculations than would the use
of an internal rate of return formula
because the resulting APY would not

4 For example, under the current formula, a
5.83% APY is disclosed for a two-year CD with a
noncompounding 6.00% interest rate and semi-
annual interest checks. Under the proposal, a 6.09%
APY would be disclosed (reflecting the value of the
semi-annual interest checks).

5 An example is a two-year CD that pays a 6.00%
interest rate and does not compound interest but
pays oul interest checks at the end of each year.
Under the current regulation, institutions would
disclose a 5.83% APY, but under Approach B
institutions would disclose a 6.00% APY whether
checks are sent annually or more frequently.

& Treasury notes and bonds provide semi-annual
interest payments, and the investment yield reflects
the interest coupon rate and whether the securities
are sold at a discount or a premium.

reflect differences in periodic interest
distributions. For example, it would not
differentiate between annual or monthly
interest payments. Compared to the
current rule, how would a narrower
approach improve or reduce the value of
the APY in comparing different
accounts? If commenters believe a
narrower approach is preferable, how
would the compliance costs to
implement the narrower rule compare to
the costs to implement the formula
proposed in Approach A?

Approach C: Leaving the Regulation
Unchanged

In light of concerns about requiring
changes soon after the regulation’s
effective date and questions about
whether the costs of the proposed
changes could outweigh the benefits to
consumers, the Board solicits comments
on whether the regulation should be left
unchanged.

(3) Section-by-section analysis.

A section-by-section description of
proposed amendments follows.

Section 230.2—Definitions

Paragraph (c)—Annual Percentage
Yield

The act and regulation define the APY
as the total amount of interest that
would be received based on the interest
rate and the frequency of compounding
for a 365-day year. The proposed
amendment broadens the definition to
treat the distribution of interest to the
consumer as the equivalent of
compounding. For example, if an
institution pays a 6.00% interest rate on
an account, the same APY would result
whether an institution compounds
monthly or sends out monthly interest
payments.

Section 269 of the act authorizes the
Board to make adjustments and
exceptions that are necessary or proper
to carry out the purposes of the act. The
Board solicits comments on whether an
exception should be made to the
definition of APY, and whether the
purpose of the regulation—enabling
consumers to make informed decisions
about deposit accounts—is better met if
the APY captures the time value of
interest received as an interest payment
during the term of the account, as well
as by compounding.

Paragraph (i)—Crediting

The act and regulation require
institutions to disclose crediting
policies for interest-bearing accounts.
The Board proposes to define the term
“crediting” to include the payment of
interest to a consumer, either by
payment to the account or by check or

transfer to another account. The Board
believes that using a single term to
describe the various methods by which
interest is paid to a consumer will
simplify the regulation (particularly
Appendix A, dealing with the APY
formula). A uniform definition also
would ease compliance when
institutions disclose their interest
crediting frequencies. (See paragraph
4(b)(2).) The Board believes that the
term “compounding”—when interest
begins to earn interest in an account—
has a uniform meaning in the industry;
thus, a regulatory definition is not
proposed. The Board requests comment
on the proposed definition of
“crediting” and on whether the term
“compounding’ should be defined.

Section 230.4—Account Disclosures

Paragraph (b)(6)—Features of Time
Accounts

Paragraph (b)(6)(iii}—Withdrawal of
Interest Prior to Maturity

The regulation contains a disclosure
for institutions offering time accounts
that compound interest and permit a
consumer to withdraw accrued interest
during the account term. Institutions
must currently disclose that the APY
assumes interest remains on deposit
until maturity of the account and that
interest withdrawals will reduce the
earnings on the account. The proposal
would delete the disclosure as
unnecessary since, under the proposed
amendments, the APY would reflect the
receipt of interest at specific time
intervals.

Section 230.5—Subsequent Disclosures
Paragraph (a)—Change in Terms
Paragraph (a)(2}—No Notice Required

Paragraph (a)(2)(iv}—Changes to the
Frequency of Interest Payments Initiated
by the Consumer

The act and regulation require
institutions to give 30-days’ advance
notice of any change in the account
disclosures if the change might reduce
the APY or adversely affect the
consumer.

The proposal would create an
exception for changes to the interest-
payment intervals that are initiated by
the consumer. For example, ifa
consumer receives monthly interest
payments on an account and prior to
maturity requests the institution to start
making payments semi-annually, no
advance notice would be required.
However, if an institution that permits
interest payments monthly eliminates
that payment option during the term of
an account, advance notice would be
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required for consumers who are
receiving monthly payments.

Section 269 of the act authorizes the
Board to make adjustments and
exceptions that are necessary or proper
to carry out the purposes of the act. The
Board solicits comment on whether the
proposed exception to the change-in-
terms notice requirements should be
made.

Appendix A to Part 230—Annual
Percentage Yield Calculation

Part I. Annual Percentage Yield for
Account Disclosures and Advertising
Purposes

A. General Rules

Appendix A establishes the rules that
institutions use to calculate the APY.
Currently, Part I contains the
calculations for account disclosures and
advertisements. Two APY formulas are
provided: A “general” formula that can
be used for all types of accounts and a
“simple” formula that can be used for
accounts that have a maturity of one
year or that have an unstated maturity.
Assumptions and other general rules
regarding the formulas are addressed in
section LA.

As discussed above, the Board
proposes to add a formula that takes
into account the time value of money
based on when the consumer receives
interest. The general rules applicable to
all APY calculations for account
disclosures and advertisements would
appear in Part LA. A new section L.A.1
would explain the proposed new
formula and accompanying rules for
calculations, and section 1.A.2. would
explain when institutions may use the
existing formula.

The proposal would change some
assumptions. For example, the current
formula generally requires institutions
to assume that all interest and principal
remain on deposit and that no
transactions (deposits or withdrawals)
occur during the term of the account.
Because the proposed-new formula
factors in the timing of interest
payments, institutions would continue
to assume that no deposits occur during
the term of the account, but would
consider when interest withdrawals are
made.

The Board proposes to delete footnote
3 as unnecessary, given that the
proposed formula specifically factors in
when interest payments are made on an
account.

The Board proposes to incorporate
two assumptions to provide greater
flexibility and ease compliance with the
new formula. First, institutions could
calculate the APY by assuming an initial
deposit amount of $1,000. Or,

institutions could factor in the actual
dollar amount of a deposit, although the
Board notes that the effects of rounding
interest paid on a very small deposit
amount such as $25 can produce a
skewed APY.

Second, if interest is paid out
monthly, quarterly, or semi-annually,
institutions could base the number of
days either on the actual number of days
for those intervals or on an assumed
number of days (30 days for monthly
distributions, 91 days for quarterly
distributions, and 182 days for
semiannual distributions). Appendix A
currently permits institutions to use a
similar assumption for determining the
number of days in the term of a “three-
month" or “six-month" time account,
for example. (Of course, if the
institution chooses to use 91 days as the
number of days for each quarter, it must
also use 91 days to compute interest for
those quarters. And see § 230.7, which
requires institutions to pay interest on
the full principal balance in the account
each day.) To illustrate, assume the
institution sends interest payments at
the end of each calendar month to
consumers with six-month CDs. If the
institution bases its APY calculation on
an assumed term of 183 days, the
institution could calculate the effect of
monthly interest payments by using the
actual days in each calendar month or
assuming five 30-day intervals and one
33-day interval.) The Board solicits
comment on the proposed assumptions.

1. Formula for All Accounts

The new formula, which is a standard
internal rate of return formula, could be
used for all accounts. It would have to
be used for accounts that: (1) involve
stepped-rate calculations (regardless of
the compounding frequency) that pay
interest prior to the maturity of the
account, and (2) pay interest prior to the
maturity of the account if interest is not
compounded daily. For example,
institutions would use the formula to
calculate the APY for a one-year time
account that compounds semi-annually
and for which the consumer receives
interest payments during the year.
Institutions also would use the formula
for stepped-rate accounts, with daily
compounding, where the consumer
receives interest payments during the
term of the account.

The proposed formula and the
existing formula produce the same
result for two commonly offered
accounts (and, thus, institutions could
use either formula to calculate the APY):
(1) accounts where interest is paid only
in a single payment at maturity
(whether or not interest is
compounded), and (2) accounts not

requiring stepped-rate calculations that
compound interest daily. For
transaction accounts such as NOW
accounts and money market deposit
accounts (MMDAs), institutions could
continue to use the existing formula
unless they do not compound daily or
unless they require stepped-rate
calculations, in which case they would
disclose an APY based on the new
formula.

The APY is determined directly from
the proposed formula. For an internal
rate of return program that is standard
for most calculators and software,
calculations would consider the amount
and days at which payments are made
in relation to the amount and day of the
deposit. Using standard programs, the
calculation will result in a daily yield,
which is annualized to produce the
APY.7 To ease compliance and
calculations with standard programs for
internal rates of return, the proposed
examples include figures such as the
daily periodic rate and daily yield. The
Board solicits comment on the proposed
formula and proposed examples, and
whether additional examples should be
given.

2. Formula for Certain Accounts

Proposed section L.A.2. contains the
formulas currently in Appendix A.
Institutions could continue to use them
for accounts with a single interest
payment made at maturity (whether or
not compounding occurs prior to
maturity). These formulas may also be
used for accounts that compound daily
and pay interest prior to maturity—
except for accounts involving stepped-
rate calculations. When these formulas
are used for accounts that compound
daily, the time value of money is
reflected by the assumption that interest
remains in the account, even though
consumers may choose to receive
interest payments during the term of the
account (as Example 2 illustrates).

Institutions offering stepped-rate
accounts (or variable-rate accounts with
an introductory premium or discount
rate) that compound daily (or on
another frequency) and pay interest
prior to the maturity of the account
would be required to use the proposed
formula rather than the existing
formula. Otherwise, the APY would
reflect the assumption that interest
earned at the initial rate remains in the
account and earns interest at the rate
paid in succeeding periods.

7 Annual percentage yield=(daily yield/100+1)36s
=1
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B. Stepped-Rate Accounts {Different
Rates Apply in Succeeding Periods)

This paragraph provides two
examples for calculating the APY for
accounts that have two or more interest
rates that take effect in succeeding
periods and are known when the
account is opened (stepped-rate
accounts), Minor amendments to the
text, without substantive change, are
proposed. Also, an additional example
is proposed to illustrate the use of the
new formula.

C. Variable-Rate Accounts

Appendix A currently provides that
the APY for a variable rate account with
an introductory premium (or discount)
must be calculated like a stepped-rate
account, and provides an example using
the current “simple” formula. The
Board proposes to modify the example
in Part 1.C. to illustrate the use of the
proposed new formula.

Part II. Annual Percentage Yield Earned
for Periodic Statements

Institutions that send periodic
statements for interest-bearing accounts
must disclose information, including
the annual percentage yield earned
(APYE). The APYE is tied to the interest
earned and the account balance for the
period reflected on the statement.
Appendix A, Part II, sets forth two
formulas for calculating the APYE: a
general formula and a formula for
accounts that compound interest and
send periodic statements more
frequently than the compounding
period.

Under the proposal, a savings account
that compounds quarterly but permits
monthly interest payments would
disclose an APY reflecting the value of
receiving interest monthly rather than
quarterly. For example, an institution
offering an MMDA with a 6.00%
interest rate would disclose a 6.17%
APY to consumers who chose to receive
monthly interest payments. However, if
periodic statements are sent quarterly,
the APYE would be lower than the
disclosed APY (in this example, 6.14%,
assuming an initial deposit of $1,000
and no activity in the account during
the 91-day quarter).

The B recognizes that the APYE
may vary from the APY disclosed in
advertisements and in account-opening
disclosures, depending on the activity
in an account during a statement cycle.
This is the case regardless of whether
periodic statements are sent at the same
or a different frequency as interest
distributions or compounding periods.
The Board believes the proposed

changes to the calculation of the APY do

not require a corresponding amendment
to the rules regarding the calculation of
the APYE. However, the Board solicits
comment on the potential differences
between the APY that may be disclosed
under the proposal and the APYE, and
whether consumers are likely to be
confused by those differences.

Appendix B—Mode] Clauses and
Sample Forms

1. B-1 Model Clauses. Clause (b)(i)
provides model language that may be
used to disclose the frequency of an

institution’s compounding and crediting

practices, The proposal adds a new
sentence providing model language to
use when interest is credited by check

payments or transfer to another account.

In accord with the proposed deletion of
paragraph 4(b){6)(iii), the Board also
proposes to delete clause (h)(iii), and to
redesignate clause (h)(iv) as (h)(iii).

2. B-7 Sample Form. Given the
proposed deletion of paragraph
4(b)(6)(iii) and model clause B-1(h)(iii),
the proposal would delete the last two
sentences in the first paragraph of the
sample form.

3. B-7a Sample Form. The proposed

new sample form illustrates a disclosure

for a CD that offers consumers the
options to compound interest or to
receive interest on a more frequent
basis. The form discloses which interest
payment option was chosen, and an
APY reflecting that choice. h

(4) Proposed additional guidance. The

proposed regulatory amendments
associated with a new APY formula
raise other interpretive issues. The
Board solicits comments on the issues
addressed below.

Section 230.3{a)}—Form

The Board believes that institutions
must indicate in some manner which
options and yields apply to the terms

chosen by the consumer. The regulation

provides institutions with great

flexibility in designing their disclosures,

as long as the information is presented
in a format that allows consumers to
readily understand the terms of their
own accounts (see § 230.3(a)), as
illustrated in proposed B~7a Sample
Form. -

Section 230.3{e)—Oral Response to
Inquiries

The regulation provides that
institutions must state the APY when
responding to oral inquiries about rates.

For example, on a one-year CD that pays

an interest rate of 6.00%, compounds
semi-annually, and permits interest to
be withdrawn quarterly or monthly, the
consumer could receive an APY of
6.09% (semi-annual compounding), or

6.14% (quarterly interest payments) or
6.17% (monthly interest payments)
under the proposed formula, In stating -
an APY that will vary depending on a
consumer's choice of interest payments,
any of several approaches could be
taken. An institution could:

» State any currently available APY.

e State any currently available APY,
along with any compounding or
crediting period, such as, “An annual
percentage yield of 6.17% assumes you
receive monthly interest payments.”

o State the lowest and highest APYs
for a given maturity.

» State all APYs for the account.

The Board solicits comment on which
approach best serves consumers who are
comparison shopping.

Section 230.4(a)—Delivery of Account
Disclosures

Paragraph 4(a)(2)(ii)—Requests

The Board solicits comment on the
approaches suggested for giving oral
responses to requests for information
(discussed in regard to paragraph 3(e)),
as they would apply to responding to a
request for written account disclosures.

Section 230.4(b){1){(i)—Annual
Percentage Yield and Interest Rate

The Board believes the regulation
would require institutions offering a
variety of options for compounding or
interest payments to disclose the APY
reflecting the specific interest payment
or compounding option chosen by the
consumer, because disclosures must
reflect the terms of the legal obligation
(see §230.3(b)). Indicating in some
manner which of several yields
preprinted on a'rate sheet applies to the
consumer’s account would be an
acceptable way of complying. (See
§ 230.3(a), which provides flexibility in
designing disclosures.)

Section 230.4{b}(2)}—Compounding and
Crediting :
Paragraph (b)(2){i)—Frequency

The regulation requires institutions to
disclose the frequency with which
interest is compounded and credited.
This standard would require institutions
also to specify the crediting frequency
for interest payments sent directly to the
consumer or to another account,
whether by check or other means, as
well as when interest is credited to the
account.

The Board believes that just as the
disclosure of the compounding
frequency permits consumers to
correlate a higher APY with more
frequent compounding periods, the
disclosure of an interest payment
frequency schedule for an account could
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assist consumers in understanding why
APYs may vary. So, if a multi-year time
account does not compound interest but
pays interest annually, the proposal
would require the institution to state
that interest is credited annually. The
Board solicits comment on the proposed
disclosure and on whether stating the
frequency of crediting by interest
payments or transfers to other accounts
is likely to help consumers compare and
understand differences in the disclosed
APYs.

Section 230.5(b)}—Notice Before
Maturity for Time Accounts Longer
Than One Month That Renew
Automatically

Annual Percentage Yield

The regulation requires institutions to
provide disclosures, including the APY,
prior to maturity of automatically
renewing time accounts. If the new
interest rate and APY are known at the
time the notice is sent, the Board
believes institutions must state the
interest rate and APY that correspond to
the specific compounding and interest
payment options applicable to the
account at the time the notice is sent.

If the APY and interest rate are not
known, institutions must disclose when
that information will be available and
provide a telephone number for
consumers. The Board believes that oral
responses giving specific APYs would
be important to consumers in comparing
accounts. However, the Board
recognizes the potential cost of
compliance for institutions that may not
have online access to computerized
account information about what options
apply to a particular account. The Board
solicits comment on the approaches for
disclosure under paragraphs 3(e) and
4(a)(2)(ii) as they would apply to a
renewing rollover CD.

Compounding and Crediting Frequency

The regulation requires institutions to
disclose the specific compounding and
crediting frequency applicable to
renewing CDs. (See § 230.3(b), which
requires that disclosures reflect the legal
obligation of the account agreement.)
The Board solicits comment on the
approaches for disclosure under
paragraphs 3(e) and 4(a)(2)(ii) as they
would apply to the compounding and
crediting frequencies of a renewing
rollover CD. The Board solicits
comment on the potential compliance
costs for tracking and disclosing the
consumer's current choice for
compounding and crediting frequencies,
particularly for accounts that require
account disclosures to be given, such as

CDs with maturities longer than one
year.

Section 230.8(b)—Permissible Rates

The Board solicits comment on
whether an advertisement for an
account offering consumers a variety of
interest payment options may state any
available APY. For example, assume an
institution advertises a one-year CD that
pays a 6.00% interest rate, compounds
semi-annually, and permits interest to
be withdrawn quarterly or monthly.
May the institution advertise only one
APY such as 6.17% (monthly interest
payments), or must the advertisement
disclose all three rates: 6.09% (semi-
annual compounding), 6.14% (quarterly
interest payments), and 6.17% (monthly
interest payments)?

The Board solicits comment on this
issue, and alternatives such as the
desirability of requiring the lowest APY
also to be stated if a higher APY is
quoted. How would institutions’
advertising be affected by these
alternative requirements for advertising?
Would institutions reduce the frequency
of advertising yields, for example? How
would these alternatives affect the value
of the information that consumers
receive from advertising? The Board
also solicits comment on whether an
advertisement should be considered
misleading if it does not also state the
interest payment frequency used in
obtaining the advertised yield.

(5) Form of comment letters.
Comment letters should refer to Docket
No. R-0812, and, when possible, should
use a standard typeface with a type size
of 10 or 12 characters per inch. This will
enable the Board to convert the text into
machine-readable form through
electronic scanning, and will facilitate
automated retrieval of comments for
review. Comments may also be
submitted on 3%z inch or 5% inch
computer diskettes in any IBM-
compatible DOS-based format, if
accompanied by an original document
in paper form.

6) Regulatory flexibility analysis and
Paperwork Reduction Act. The Board’s
Office of the Secretary has prepared an
economic impact statement on the
proposed revisions ta Regulation DD.
The analysis expresses reservations
about whether the proposed amendment
would significantly improve the value
of the APY disclosure to consumers and
concern about the desirability of
amending the regulation regarding the
calculation of the APY at this time. A
copy of the analysis may be obtained
from Publications Services, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551, at
(202) 452-3245.

The Board solicits information
regarding the likely costs for complying
with the proposed changes to the APY
formula, or a narrower approach that
involves changes to the disclosure of the
APY for noncompounding multi-year
CDs. In particular, the Board solicits
comments on the following:

e What proportion of existing
accounts would require the new formula
for computing APYs? Would
institutions adopt the new formula only
when required, or would they use the
new formula for all accounts whether
required or not? '

e What changes would institutions
have to make to implement the new
formula and what would it cost
institutions to make these changes?

e What changes in the number of
different account terms and types of
accounts offered would result if the new
formula were adopted? For example,
would institutions offer consumers
fewer choices? Would institutions
change from compounding to
distributing the interest paid on
accounts without compounding?

In accordance with section 3507 of
the Paperwork Reduction Act of 1980
(44 U.S.C. 35; 5 CFR 1320.13), the
proposed revisions will be reviewed by
the Board under the authority delegated
to the Board by the Office of
Management and Budget after
consideration of comments received
during the public comment period.

List of Subjects in 12 CFR Part 230

Advertising, Banks, Banking,
Consumer protection, Deposit accounts,
Interest, Interest rates, Truth in savings.

Certain conventions have been used
to highlight the proposed revisions to
the regulation. New language is shown
inside bold-faced arrows, while
language that would be deleted is set off
with bold-faced brackets.

For the reasons set forth in the
preamble, the Board proposes to amend
12 CFR part 230 as follows:

PART 230—TRUTH IN SAVINGS
(REGULATION DD)

1. The authority citation for part 230
would continue to read as follows:

Authority: 12 U.S.C. 4301 et seq.

2. Part 230.2 would be amended by
revising paragraph (c), by redesignating
paragraphs (i) through (v) as paragraphs
(j) through (w) and by adding a new
paragraph (i) to read as follows:

§230.2 Definitions.
- - * * -

(c) Annual percentage yield means a
percentage rate reflecting the total
amount of interest paid on an account,
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based on the interest rate and the
frequency of pinterest payments and¢
compounding, for a 365-day period and
calculated according to the rules in
Appendix A of this part.

#(i) Crediting means the payment of
interest to the account or to the
consumer from the account by check or
transfer to another account.4

» » * * -

3. Section 230.4 would be amended
by removing paragraph (b)(6)(iii) and
redesignating paragraph (b)(6)(iv) as
paragraph (b)(6)(iii).

4, Section 230.5 would be amended
by adding a new paragraph (a)(2)(iv) to
read as follows:

§230.5 Subsequent disclosures.

(a) LA

(2) L

#(iv) Changes to the frequency of
interest payments initiated by the
consumer. Changes initiated by the
consumer to the frequency of interest
payments.4

- - - - L

5. In Part 230, Appendix A would be
amended by revising the introductory
paragraph to Appendix A; by removing
the introductory paragraph to Part I; and
by revising paragraph A, the examples
in paragraph B, and the final paragraph
in paragraph C in Part I of Appendix A,
to read as follows:

Appendix A to Part 230—Annual Percentage
Yield Calculation

The annual percentage yield measures the
total amount of interest paid on an account
based on the interest rate, and the frequency
of compoundingl.] #and interest
payments§.? The annual percentage yield is
expressed as an annualized rate, based on a
365-day year.2 Part 1 of this appendix
discusses the annual percentage yield
calculations for account disclosures and
advertisements, while Part Il discusses
annual percentage yield earned calculations
for periodic statements.

Part I. Annual Percentage Yield for Account
Disclosures and Advertising Purposes

#A. General Rules¢

In general, the annual percentage yield for
account disclosures under §§ 230.4 and 230.5
of this part and for advertising under §230.8
of this part is an annualized rate that reflects
the relationship between the amount of

' The annual percentage yield reflects only
interest and does not include the value of any
bonus (or other consideration worth $10 or less)
that may be provided to the consumer to open,
maintain, increase or renew an account. Interest or
other earnings are not to be included in the annual
percentage yield if such amounts are determined by
circumstances that may or may not occur in the
future.

2Institutions may calculate the annual percentage
yield based on a 365-day or 2 366-day year in a leap
year.

interest that would be earned by the
consumer for the term of the account #{and
the frequency of interest payments)4 and the
amount of principal used to calculate that
interest. [Special rules apply to accounts
with tiered and stepped interest rates. A.
General Rules] The annual percentage yield
shall be calculated by the formula#s4 shown
below. Institutions shall calculate the annual
percentage yield based on the actual number
of days in the term of the account. For
accounts without a stated maturity date (such
as a typical savings or transaction account),
the calculation shall be based on an assumed
term of 365 days. [In determining the total
interest figure to be used in the formula.}
Institutions shall assume that fall principal
and interest remain on deposit for the entire
term and that no other transactions (deposits
or withdrawais}] $no deposits4 occur during
the term.[3] For time accounts that are
offered in multiples of months, institutions
may base the number of days either on the
actual number of days during the applicable
period, or the number of days that would
occur for any actual sequence of that many
calendar months. If institutions choose to use
the latter rule, they must use the same
number of days to calculate the dollar
amount of interest earned on the account that
is used in the annual percentage yield
formula$s¢ [(where “Interest” is divided by
“Principal”)}. $If interest is credited
monthly, quarterly or semi-annually,
institutions may base the number of days on
either the actual number of days for those
intervals, or the following assumed intervals:
monthly, 30 days; quarterly, 91 days; and
semi-annually, 182 days. If institutions
choose to use the latter rule, they must use
the same number of days to calculate the
dollar amount of interest earned on the
account that is used for the crediting interval.
Institutions may base the dollar amount of a
deposit on either the actual amount of the
deposit or an assumed deposit of $1000,

1. Formula for All Accounts

The following formula may be used for all
accounts. It shall be used for stepped-rate
accounts (and variable-rate accounts with an
introductory premium or discount) where
interest is paid prior to the maturity of the
account. The formula also shall be used for
accounts where interest is paid prior to the
maturity of the account if interest is not
compounded daily. This formula reflects the
specific frequency of interest payments to the
consumer.

Deposit = First payment/(1 + APY/100) Day
of deposit to day of first payment/365

+ Succeeding payment/(1 + APY/100) Day

of deposit to succeeding payment/365
+vas

+ Final Payment/(1 + APY/100) Day of

deposit to day of final payment/365

“APY" is the annual percentage yield paid

on the deposit.

“Deposit" is the initial deposit.

3 [This assumption shall not be used if an
institution requires, as a condition of the account,
that consumers withdraw interest during the term.
In such a case, the interest (and annual percentage
yield calculation) shall reflect that requirement.]

“First payment" is the amount of the first

" interest payment made during the term
of the account.

"“Succeeding payment” is the amount of
each succeeding interest payment,
excluding the first and final payments,
made during the term of the account.

“Final payment" is the amount of the final
payment including principal made at the
end of the account.

“Day of deposit to day of first payment” is
the number of days between the day of
the initial deposit and the first payment.

“Day of deposit to succeeding payment” is
the number of days between the day of
the initial deposit and each succeeding
payment.

“Day of deposit to day of final payment”
is the actual number of days in the term
of the accoun*

Examples

(1) For a $1,000 two-year CD (with a 6.00%
interest rate and a .01644% daily periodic
rate, and no compounding but semi-annual
interest payments), an institution makes two
midyear interest payments of $29.92 on day
182 of each year (days 182 and 547) and two
interest payments of $30.08 at each year's
end (days 365 and 730). Using the formula
above, the annual percentage yield is 6.09%:
1,000 = 29.92/(1 + APY/100)'82363 + 30.08/

(1 + APY/100)3s365 4 20.92/(1

+ APY/100)357365 + 1030.08/(1 + APY/

100) 730265
Daily yield = .01619%
APY = 6.09%

(2) For a $1,000 one-year CD (with a 6.00%
interest rate and a .01644% daily periodic
rate, compounded semi-annually), an
institution which allows the consumer to
elect quarterly interest payments assumes
three quarterly interest payments of $14.96 at
91-day intervals (days 91, 182 and 273), and
a final payment of $1015.12 on day 365.
Using the formula above, the annual
percentage yield for the quarterly payment
option is 6.14%:

1,000 = 14.96/(1 + APY/100)°1365 + 14.96/(1
+ APY/100)182363
+14.96/(1 + APY/100)273365 + 1015.12/(1
+ APY/100)3s5363
Daily yield = .01832%
APY =6.14%

2. Formula for Certain Accounts

The formula under this section LA.2. may
be used for accounts that make a single
interest payment at maturity. The formula
may also be used for accounts that compound
daily regardless of when interest is credited,
with one exception. This formula may not be
used for stepped-rate accounts and variable-
rate accounts with an introductory premium
or discount that compound daily and pay
interest prior to maturity. When using the
formula, institutions shall determine the total
interest figure to be used in the formula by
assuming that all principal and interest
remain on deposit for the entire term and that
no other transactions (deposits or
withdrawals) occur during the term.§ The
annual percentage yield is calculated by use
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of the following fgeneral] formula (“APY" is

used for convenience in the formulas):

APY = 100 {1 + {Interest/Principal ))3s5/Days
in tertm) — m’

“Principal” is the amount of funds
assumed to have been deposited at the
beginning of the account.

“Interest" is the total dollar amount of
interest earned on the Principal for the
term of the account.

“Days in term® is the actual number of
days in the term of the account.

When the “days in term™ is 365 (that is,
where the stated maturity is 365 days or
where the account does not have a stated
maturity), the annual percentage yield can be
calculated by use of the following simple
formula: APY =100 (Interest/Principal)

Examples

(1) If an institution pays [$61.681$561.83¢
in interest for a 365-day year on $1,000
deposited into a NOW .account ${with a
6.00% interest rate and daily
compounding)$, using the [general]formul
above, the annual percentage yield is
[6.17396.184%: APY =100 {(1 +
(161.6819$61.83¢4/1,000))36536% — 1] APY =
16.17196.184%.

Or, using the simple formula above {since,
as an account withont a stated term, the term
is deemed to be 365 days):

APY = 100(61.1173#8¢/1,000)
APY = 6.1471984%

(2) ¥ an institution [pays $30.37 in intevest
on} soffers a $1,000 six-month certificate of
deposit (where the six-month period used by
the institution contains 182 days$, quarterly
interest payments are sent, and there is daily
compounding at a 6.00% interest rate$),
using the fgeneral) formula above, the
annual percentage yield is 6.18%:
APY=100T(2 +(30.37/1,000))65/152) —1]
APY=6.18%

B. Stepped-Rate Accounts {Different Rates
Apply in Succeeding Periods.)
* *

* - *

Examples

(1) If an institution offers a $1,000 6-month
certificate of deposit on which it paysa
5.00% interest rate, compounded daily, for
the first three months {which contain 91
days), and a'5.50% iinterest rate,
compounded daily, for the next three menths
(which contain 82 days), the total interest
#paid in a single payment at maturity$ for six
months is $26.68 and using the [generall]
formula #in section LA.2.4 above, the annual
percentage yield is 5.39%:

APY=100 [[1 + (26.68/1,000))36318) —1]
APY=5.39%

(2) I an institution offers a $1,000 two-year
certificate of deposit on which it pays a
6.00% interest rate, compounded daily, for
the first year, and a 6.50% interest rate,
compounded daily, for the next year, the
total interest $paid in a single payment at
maturity4 is $133.13 and using the {general]
formula ¢§in section LA 2 §above, the annual
percentage yield is 6.45%:

APY=100 {(1 # 133.13/1,000)0s570 —1]
APY=6.45%

#(3) Fora $1,000 two-year certificate of
deposit {with an interest rate of 6.00% and
a daily periodic rate of 01644 % the first
year, and an interest rate of 6.50% and &
daily periodic rate of .01781% the second
year, no compounding but semi-annual
interest payments), an institution makes two
payments during the first year, a midyear
interest payment of $29.92 on day 182 and
a yearend interest payment of $30.08 on day
365, and two payments during the second
year, a midyear interest payment of $32.41 on
day 547 and a final payment of $1032.59 on
day 730. Using the in section 1.A.1.
above, the annual percentage yield is 6.34%:
1,000=29.92/(1 + APY/100)152365 + 30.08/(1 +

APY/100)36s36s
+ 32.41/(1 + APY/200)547565 4 1032.59/(1
+ APY/100)730965

Daily yield=:01684%
APY=6.34%4

C. Variable-Rate Accounts

* - * * -

For example, [if] $assumed an institution
offers an account on which it pays $quarterly
interest payments at¢.a 7.00% interest rate
#anda .01934% daily periodic rateq,
compounded daily, for the first three months
(which, for example, contain 91 days), while
the variable interest rate that would have
been in effect when the account was opened
was 5.00% [, the total interest for] pwith a
daily periodic rate of .01378%. For4 a 365-
day yeer TforJ$onga $1,000 deposit Tis
$56.52] #an institution would make one
quarterly interest payment on day 91 of
$17.604 [{based on 81 days at 7.00%1#, two
interest payments of $12.54 on days 182 and
273,4 [followed by 274 days at 5%)1# and a
final payment of $1012.68 on day 3654.
Using the [simple] formula $in section
1.A.1.4 the annual percentage yield is
[5.65195.664%:

[APY=100 (56.52/1,000)

APY=5.65%]

$1,000=17.60/(1 + APY/100)%7365 4 12.54/(1
+ APY/100)1s2365

+ 12:54/(1 + APY/100)2733s5 4 1012,68/(1

+ APY/100)36s365

Daily yield=.01508%

APY=566%%

* L * * -~

6. In Part 230, Appendix B, section B-1 is
amended by removing Model Clause B—
1(h)(iii) and redesignating Model Clause B—
1(h)(iv) as Model Clause B-1(h)(iii), and by
adding a sentence to the end of Model Clause
B-1(b)(i) to read as follows:

Appendix B to Part 230—Model Clauses and
Sample Forms

* * - ® -

B-1—Model Clauses for Account Disclosures
(a) * R &

{(b) Compounding and crediting
(i) Frequency

por
Interest for your account will be paid [by
check/to another account] [{time period)1.4

* * L =~ =~

7.1n Part 230, Appendix B is amended by
removing the last two sentences from the first
paragraph of Sample Form B~7 and by

adding a new Sample Form B-7a to read as
follows:

Appendix B to Part 230—Model Clauses and
Sample Forms
*

* * * "
B-7—Sample Form (Certificate of Deposit)
XYZ Savings Bank
1 Year Certificate of Deposit

Rate Information

The interest rate for your account is 5.20%
with an annual percentage yield of 5.34%.
You will be paid this rate until the maturity
date of the certificate. Your certificate will
mature on September 30, 1993. [The annual
percentage yield assumes interest remains.on
deJ)osil until maturity. A withdrawal will
reduce earnings.]

#B-7a—Sample Form (Certificate of Deposit)
XYZ Savings Bank
1 Year Certificate of Deposit

Rate Information

The interest rate for your account is 5.00%
with an annual percentage yield of 5.12%.
You will be paid this rate until the maturity
date of the certificate. Your certificate will
mature on September 30, 1994,

Interest far your account will be:
Compounded and credited to your account

two times a year.
four times a year.
Paid to you
monthly
four times a year
_ bycheck
to another account

Interest begins to accrue on the business
day you depaosit any noncash item {for
example, checks).

Minimum Balonce Requirements

You must deposit $1,000 to open this
account.

You must maintain a minimum balance of
$1,000 in your account every day to-ebtain
the annual percentage yield listed above.

Balance Computation Method

We use the daily balance method to
calculate the interest on your account. This
method appliesa daily periodic rate to the
principal in the account each day.

Transaction Limitations

After the account is opened, you may not
make deposits into or withdrawals from the
account until the maturity date.

Early Withdrawal Penalty

If you withdraw any principal before the
maturity date, a penalty equal to three
months interest will be charged to your
account.
pay-per-call Renewal Policy

This account will be automatically
renewed at maturity. You have a grace period
of ten (10) calendar days after the maturity
date to withdraw the funds without being

charged a penalty.§

* - * * -
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Board of Governors of the Federal Reserve
System, November 22, 1993.

William W. Wiles,

. Secretary of the Board.
[FR Doc. 93-29706 Filed 12-3-93; 8:45 am|
BILLING CODE 6210-01-#

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 93-NM-173-AD]

Airworthiness Directives; Boeing
Model 737-300 Series Airplanes
Equipped With a Pemco Aeroplex Main
Cargo Door That Has Been Modified in
Accordance With Supplemental Type
Certificate (STC) SA2969S0

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Boeing Model 737-300 series
airplanes. This proposal would require
replacement of the forward and aft
hinge shims and the lower hinge
fairings of the main cargo door with new
shims and fairings. This proposal is
prompted by reports of a slight
separation between the end hinge shims
and the cargo door; this separation can
cause bending loads on the fasteners.
The actions specified by the proposed
AD are intended to prevent fatigue
failure of the hinge fasteners, loss of
structural integrity of the cargo door
hinge, possible loss of the cargo door,
and subsequent rapid decompression of
the airplane.

DATES: Comments must be received by
February 1, 1994,

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 93-NM-
173-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—-4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

The service information referenced in
the proposed rule may be obtained from
Pemco Aeroplex Inc., P.O. Box 2287,
Birmingham, Alabama 34201. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Small

Airplane Directorate, Atlanta Aircraft
Certification Office, suite 210C, 1669
Phoenix Parkway, Atlanta, Georgia.

FOR FURTHER INFORMATION CONTACT:
Curtis Jackson, Aerospace Engineer,
Airframe Branch, ACE-120A, FAA,
Small Airplane Directorate, Atlanta
Aircraft Certification Office, suite 210C,
1669 Phoenix Parkway, Atlanta, Georgia
30349; telephone (404) 991-2910; fax
(404) 991-3606.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 93-NM-173-AD." The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
93-NM-173-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The FAA has received reports
indicating that, during routine
inspections of certain Boeing Model
737-300 series airplanes, a slight
separation was found between the end
hinge shims and the cargo door. The
cargo door attachment assembly on
these airplanes had been manufactured
by Pemco Aeroplex, and the doors had

been modified in accordance with
Supplemental Type Certificate (STC)
SA2969S50. The airplanes inspected had
varying periods of time-in-service.
Investigation has revealed that this STC
door design allows such a separation
during pressurization cycles; such
separation can cause increased bending
loads on the door hinge fasteners. This
condition, if not corrected, could lead to
fatigue failure of the hinge fasteners,
loss of structural integrity of the cargo
door hinge, possible loss of the cargo
door, and subsequent rapid
decompression of the airplane.

The FAA has reviewed and approved
Pemco Aeroplex Inc. Service Bulletin
737-52-0012, dated February 9, 1993,
that describes procedures for
replacement of the forward and aft
hinge shims and lower hinge fairings of
the main cargo door with new shims
and fairings. These new shims have
additional attachment space to provide
a more positive bond between the end
shims and the cargo door.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require replacement of the forward and
aft hinge shims and lower hinge fairings
of the main cargo door, with new shims
and fairings. The actions woiuld be
required to be accomplished in
accordance with the service bulletin
described previously.

There are approximately 11 Model
737-300 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 2 airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 280 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour, Required parts
would be provided by Pemco Aeroplex
at no cost to the operators. Based on
these figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $30,800, or $15,400 per
airplane. This total cost figure assumes
that no operator has yet accomplished
the proposed requirements of this AD
action.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.
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For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “'significant regulatory action™
under Executive Order 12866 {2) is not
a “significant rule’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
"ADDRESSES."

List of Subjects in 14 CFR Part 39

Alir transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend 14
CFR part 39 of the Federal Aviation
Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 1.5.C. App. 1354(a), 1421
and 1423; 49U.5.C. 106(g); and 14 CFR
11.89. :

§39.13 {Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Boeing: Docket 93-NM-173-AD.

Applicability: Boeing Model 737-300
series airplanes, as listed in Pemco lex
Inc. Service Bulletin 737-52-0012, da
February 9, 1993; equi with a Pemco
Aeroplex main that has been
modified in accordance with Supplemental
Type Certificate {STC) SA296950; certificated
in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue failure of the hinge
fasteners, loss of structural integrity of the
cargo door hinge, possible loss of the cargo
thr, and subsequent rapid decompression of
the airplane, accomplish the following:

{a) Within 12,000 landings from the date of
STC SA2969S50 installation or within 6
months after the effective date of this AD,
whichever occurs later, replace the forward
and aft hinge shims and the lower hinge
fairings of the main cargo door, with new
shims and fairings, in accordance with
Pemco Aereplex Inc. Service Bulletin 737
52-0012, dated F 9, 1993.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be

used if approved by the Manager, Atlanta
Aircraft Centification Office (ACO), FAA,
Small Airplane Directorate. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Atlanta ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta ACO.

{c) Special flight permits may be issued in
accordance with FAR 21.197 and 21,199 t0
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on
November 30, 1993.

Darrell M. Pederson,

Acting Manoger, Transpont Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 93-29694 Filed 12-3-93; 8:45 am]
BILLING CODE 4910-43-9

14 CFR Part 39
[Docket No. 83-NM-169-AD]

Airworthiness Directives; Jetstream
Aircraft Limited Model ATP Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of @ new airworthiness
directive (AD) that is applicable to
certain Jetstream Model ATP airplanes.
This propoesal would reguire
modification of the wiring for the
electric-powered disconnect unit for the
elevator control system and a
subsequent functional test of the
elevator control system. This proposal is
prompted by an in-service report of
damaged wire insulation in the
electrical power circuit for the elevator
disconnect unit, that resulted in
grounding of the circuit and consequent
uncommanded operation of the
disconnect unit. The actions specified
by the proposed AD are intended to
prevent uncommanded operation of the
elevator disconnect unit, which would
result in single elevator operation and
consequently reduced controllability of
the airplane.

DATES: Comments must be received by
February 1, 1994.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 93-NM-
169-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this

location between 9 a.m.and 3 p.m.,
Monday through Friday, except Federal
holidays.

The service information referenced in
the proposed rule may be obtained from
Jetstream Aircraft, Inc., P.O. Box 16029,
Dulles International Airport,
Washington, DC 20041-6029. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2148; fax [206) 227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket. Commenters wishing the FAA
to acknowledge receipt of their
comments submitted in response to this
notice must submit a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket Number 93-NM-
169-AD.” The postcard will be date
stamped and returned to the
commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
93-NM-169-AD, 1601 Lind Avenue,
SW., Renton, Washington ‘980554056,

Discussion
The Civil Aviation Authority (CAA),
which is the airworthiness authority for
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the United Kingdom, recently notified
the FAA that an unsafe condition may
exist on certain Jetstream Model ATP
airplanes. The CAA advises that a case
has been reported of damaged insulation
on a certain wire in the electrical power
circuit for the elevator disconnect unit
on an in-service Model ATP airplane.
This situation resulted in grounding of
the circuit and consequent
uncommanded operation of the
disconnect unit. Consequently, the left-
to-right-hand elevatore:lectric-powered
disconnect unit opened. As a result, the
pilot's control moved only one elevator,
rather than the normal two elevators.
Reduced control authority occurred,
including increased control column
movement for equivalent airplane
response. The electric-powered
disconnect unit can only be safely re-set
on the ground. The cause of the
damaged insulation is not known. This
condition, if not corrected, could result
in uncommanded operation of the
electric-powered disconnect unit for the
elevator control system, which would
result in single elevator operation and
consequent reduced controllability of
the airplane.

British Aerospace (the original
manufacturer of the Model ATP) has
issued BAe ATP Service Bulletin ATP-
27-49-10234A, Revision 1, dated
August 14, 1993, that describes
procedures for accomplishment of
Modification 10234A, which entails
modifying the wiring for the electric-
powered disconnect unit for the elevator
control system. This modification will
ensure that only a double failure will
initiate a disconnect sequence and that
system failure will be correctly
indicated to the flight crew. This service
bulletin also describes procedures for
performance of a subsequent functional
test of elevator control system. The CAA
classified this service bulletin as
mandatory.

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of § 21.29 of
the Federal Aviation Regulations and
the applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United

States, the proposed AD would require
modification of the wiring for the
electric-powered disconnect unit for the
elevator control system; and a
subsequent functional test of elevator
control system. The actions would be
required to be accomplished in
accordance with the service bulletin
described previously.

The FAA estimates that 10 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 8 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour. Required parts
would cost approximately $25 per
airplane. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be $4,650,
or $465 per airplane. This total cost
figure assumes that no operator has yet
accomplished the proposed
requirements of this AD action.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
“ADDRESSES.”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend 14
CFR part 39 of the Federal Aviation
Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive;

Jetstream Aircraft Limited (Formerly British
Aerospace): Docket 93-NM-169-AD.

Applicability: Model ATP airplanes, serial
numbers 2002 through 2047 inclusive;
certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent uncommanded operation of the
elevator disconnect unit, which would result
in single elevator operation and consequent
reduced controllability of the airplane,
accomplish the following:

(a) Within 6 months afgler the effective date
of this AD, modify the wiring for the electric-
powered disconnect unit for the elevator
control system (Modification 10234A); and,
prior to further flight after modification,
perform a functional test of the elevator
control system; in accordance with BAe ATP
Service Bulletin ATP-27-49-10234A,
Revision 1, dated August 14, 1993.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submitlmeir requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113,

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requirements of this AD can be
accomplished.

Issued in Renton, Washington, on
November 30, 1993.

Darrell M. Pederson,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

IFR Doc. 93-29695 Filed 12-3-93; 8:45 am|
BILLING CODE 4910-13-p

14 CFR Part 39
[Docket No. 93-NM-56-AD)

Airworthiness Directives; Airbus
Industrie Model A300, A300-600, and
A310 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT,
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ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Industrie Model A300,
A300-600, and A310 series airplanes.
This proposal would require repetitive
internal eddy current inspections to
detect cracks in the lower spar axis of
the pylon between ribs 9 and 10, and
repair, if necessary. This proposal is
prompted by a report that fatigue cracks
have been found on the lower spar of
the pylon. The actions specified by the
proposed AD are intended to fpl’event
reduced structural integrity of the lower
spar of the pylon.

DATES: Comments must be received by
February 1,1994.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 93-NM-
56-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Stephen Slotte, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2797; fax (206) 227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments

submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 93-NM-56—-AD."” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
93-NM-56-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Direction Générale de 1'Aviation
Civile (DGAC), which is the
airworthiness authority for France,
recently notified the FAA that an unsafe
condition may exist on certain Airbus
Industrie Model A300, A300-600, and
A310 series airplanes. The DGAC
advises that fatigue cracks have been
found on the lower spar of the pylon
between ribs 9 and 10, initiating at the
center stiffener beyond the flat area, on
airplanes equipped with General
Electric and Pratt and Whitney pylons.
Fatigue cracks in this area, if not
detected and corrected in a timely
manner, could result in reduced
structural integrity of the lower spar of
the pylon.

Airbus Industrie has issued Service
Bulletin No.’s A300-54-071, dated
November 12, 1991 (for Model A300
series airplanes); A300-54-6011, dated
November 12, 1991, as amended by
Service Bulletin Change Notice O.A.,
dated July 10, 1992 (for Model A300-
600 series airplanes); and A310-54—
2016, dated November 12, 1991 (for
Model A310 series airplanes). These
service bulletins describe procedures for
repetitive internal eddy current
inspections to detect cracks in the lower
spar axis of the pylon between ribs 9
and 10, and repair, if necessary. The
DGAC classified these service bulletins
as mandatory and issued French
Airworthiness Directive 92-049—
130(B)R1, dated November 25, 1892, in
order to assure the continued
airworthiness of these airplanes in
France.

This airplane model is manufactured
in France and is type certificated for

operation in the United States under the
provisions of §21.29 of the Federal
Aviation Regulations and the applicable
bilateral airworthiness agreement.
Pursuant to this bilateral airworthiness
agreement, the DGAC has kept the FAA
informed of the situation described
above. The FAA has examined the
findings of the DGAC, reviewed all
available information, and determined
that AD action is necessary for products
of this type design that are certificated
for operation in the United States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
repetitive internal eddy current
inspections to detect cracks in the lower
spar axis of the pylon between ribs 9
and 10, and repair, if necessary. The
actions would be required to be
accomplished in accordance with the
service bulletins described previously.

The FAA estimates that 57 airplanes
of U.S. registry would be affected by this
proposed AD, that it would take
approximately 4 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour. Based on these
figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $12,540, or $220 per
airplane. This total cost figure assumes
that no operator has yet accomplished
the proposed requirements of this AD
action.

The regulations proposed herein
would not have sugstantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this

roposal would not have sufficient
ederalism implications to warrant the
preparation of a Federalism Assessment,

or the reasons discussed above, I

certify that this proposed regulation (1)
is not a “'significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
“ADDRESSES."
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List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Propesed Amendment

Accordingly, pursuant te the
authority delegated to me by tha
Administrator, the Federal Aviation
Administration proposes te amend 14
CFR part 39 of the Federal Aviation
Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The autherity citation for part 39
continues to read as follows:

ity: 48 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g}; and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus Industrie: Docket 93-NM—-56-AD.

Applicability: Model A300, A300-600, and
A310 series airplanes, as listed in Airbus
Industrie Service Bulletin No. A300-54-071,
dated November 12, 1991; A300-54-6011,
dated November 12, 1992, as amended by
Service Bulletin Change Notice O.A., dated
July 10, 1992; and A310-58-2016, dated
November 12, 1991; certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent reduced structural integrity of
the lower spar of the pylon, accomplish the
following:

(a) For Model A300 B4-2C, B2K-3C, B4-
103, and B4-203 series airplanes: Prior to the
accumulation of 9,000 total landings, or
within 500 landings after the effective date of
this AD, whichever occurs later, perform an
internal eddy current inspection to detect
cracks in the lower spar axis of the pylon
between ribs 9 and 10 in accordance with
Airbus Industrie Service Bulletin No. A300-
54-071, dated November 12, 1991.

(1) If no crack is found, repeat the
Inspection thereafter at intervals not to
exceed 2,500 landings.

(2) If any crack is found that is less than
or equal ta 3@ mm: Perform subsequent
inspections and repair in accordance with
the methods and times specified in the
service bulletin.

(3] Ifany crack is found that is greater than
30 mmy, but less than 100 mm: Prior to the
accumulation of 250 landings after crack
discovery, repair in accordance with a
methed approved by the Manager,
Standardization Branch, ANM-113, FAA,
‘Transport Airplane Directorate.

(4) If any erack is found that is greater than
or equal to 100 mm: Priar to further flight,
rFepair in acecordance with a method approved
by the Manager, Standardization Branch,
ANM-113, FAA, Transport Airplane
Directorate.

(b) For Mod:l A300-500 B4—620, C4-620,
~622R, and -622 series airplanes: Prior to the

accumulation of 4,000 total landings, or
within 500 landings aftar the effective date of
this AD, whichever oceurs later, perform an
internal eddy current inspection to.detect
cracks in the lower spar axis of the pylon
between ribs 9 and 10 in sccordance with
Airbus Industrie Service Bullotin No. A300-
54-6011, dated November 12, 1992, as
amended by Service Bulletin Change Notice
O.A., dated july 10, 1992,

(1) M no crack is found, repeat tha
inspection thereafter at intervals not to
exceed 2,500 landings.

(2} If any crack is found that is less than
or equal to 30 mm: Perform subsequent
inspections and repeir in accordance with
the methods and times specified in the
service bulletin.

(3) If any crack is found that is greater than
30 mm, but less than 100 mm: Prior to the
accumulation of 250 landings after erack
discovery, repair in accordance with a
method approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate.

(4] If any crack is found that is greater than
or equal to 100 mm: Prior to further flight,
repair in accordance with a method approved
by the Manager, Standardization Branch,
ANM-113, FAA, Transport Airplane
Directorate.

{c) For Model A310-221, -222, -322, -324,
and -325 series airplanes; Prior to the
accumulation of 25,000 total landings, or
within 500 landings after the effective date of
this AD, whichever eccurs later, perform an
internal eddy current inspection to detect
cracks in the lower spar axis of the pylon
between ribs 9 and 10 in accordance with
Airbus Industrie Service Bulletin No. A310—
54-2016, dated November 12, 1991.

(1) If no crack is found, repeat the
inspection thereafter at intervals not to
exceed 2,500 landings.

(2} ¥f any crack is found that is less than
or equal to 30 mm: Pesform sul
inspections and repair in accordance with
the methods and times specified in the
service bulletin.

(3) If any.crack is found that is greater than
30 mm, but less than 100 mm: Prior o the
accumulation of 250 landings after crack
discovery, repair in accordance with a
method approved by the Manager,
Standardization Branch, ANM-1313, FAA,
Transport Airplane Directorate,

(4) If any erack is found that is greater than
or equal to 100 mm: Prior to further flight,
repair in accordance with a8 method approved
by the Manager, Standardization Branch,
ANM-113, FAA, Transport Airplane
Directorate.

{d) An alternative method of complance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit theis requests through an
appropriafe FAA Principal Maintensnce
Inspecter, who may add comments and then
send if to the Manager, Standardization
Branch, ANM-113.

Note: information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be

obtained from the Stunddrdization Branch,
ANM-113.

te} Special flight permits may be issued in
accordance with FAR 21.¥87 and 21.799 1o
operate the sirplane to a location whers the
requirements of this AD can be
accomphished.

Issued in Renton, Washiegton, on
November 30, 1893.
Darrell M. Pederson,
Acting Menager, Tronsport Airplane
Directorate, Aireraft Cerlificotion Service.
IFR Doc. 93-29696 Filed 12-3-93; 8:45 am}
BRLLING CODE 4910-13-2

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 946
[Docket No. 931221-3321)
RIN 0648-AF72

Weather Service Modemization Critesia

AGENCY: National Weather Service,
National Oceanic and Atmospheric
Administration, Department of
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: The National Weather Service
(NWS] is publishing in the Federal
Register its proposed criteria for taking
certain modernization actions such as
commissioning new weather
observation systems, decommissioning
outdated NWS radars and evaluating
staffing needs for field offices in an
affected area; and its criteria for
certifying that closing, consolidating,
automating, or relocating a field office
will not degrade service to the affected
area. This notice of proposed
rulemaking sets fortgrthe proposed
criteria for these actions except for
automating and closing field offices.
The criteria for those two actions
require further development and. afier
notice and public comment, will be
published in final form before either of
these actions take place. Al} final
criteria will be set forth in appendix A
to the basic modernization regulations
at 15 CFR part 946 which were
published in final form on Dec. 3, 1993
DATES: Comments are requested by
Janwary 5, 1994.

ADDRESSES: Requests for copies of
decuments stated in the preamble as
being available upen request and
comments should be sent to Julie
Scanlon, NOAA/GEW, SSMC2, room
18111, 1325 East-West Highway, Silver
Spring, Maryland 20910.
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FOR FURTHER INFORMATION CONTACT:
julie Scanlon, 301-713-0053.
SUPPLEMENTARY INFORMATION: Section
704(a) of the Act required the NWS to
contract with the National Research
Council (NRC) for a review of the
scientific and technical modernization
criteria by which the NWS proposes to
certify, under section 706, actions to
close, consolidate, automate, or relocate
a field office and the preparation and
submission of a report assessing these
criteria. The NRC prepared this report
and submitted it to the Secretary of
Commerce on July 28, 1993, The NRC
essentially endorsed the criteria
proposed with certain reservations
about some of the criteria that relate to
the commissioning of Automated
Surface Observation System (ASOS) and
automation certification. The criteria, in
the format reviewed by the NRC, are set
forth in Appendix B to the NRC Report.
These criteria have been reformatted
somewhat for purposes of publishing
them as a proposed rulemaking. There
has been no substantive change, but
readers may wish to compare the two
formats and review some explanatory
material found in the NRC format by
obtaining a copy of the Report (see
ADDRESS section above).

Section 704(b) of the Act requires the
NWS to publish the criteria in the
Federal Register, based on the NRC
Report, after providing an opportunity
for public comment and after consulting
with the NRC and the Modernization
Transition Committee (the Committee)
established by section 707 of the Act.
Section 704(b) requires criteria for
certain actions that do not, by
themselves, involve certification, i.e.,
commissioning new weather observing
systems, decommissioning an outdated
NWS radar and evaluating staffing
needs for field offices in affected areas;
and criteria for action requiring
certification, i.e., closing, consolidating,
automating, or relocating a field office.

A. Criteria for Actions Not Invelving
Certification

1. Commissioning New Weather
Observation Systems

Currently, two new weather
observation systems are being deployed,
the next generation Doppler radar
system (known as the NEXRAD or
WSR-88D) and the ASOS. The criteria
for commissioning these systems are
drawn from two basic NWS documents
referenced in the criteria: The National
Weather Service-Sponsored WSR-88D
Site Component Commissioning Plan
and The National Weather Sérvice-
Sponsored Automated Surface
Observing System (ASOS) Site

Component Commissioning Plan and,
more specifically, from the Evaluation
Packages that are included as
Appendices to these Plans. These
documents are available upon request
(see address section).

The criteria will ensure that:
Adequate operations and maintenance
staffs are available and have been
trained; the new system provides proper
support for NWS forecasting and
warning services (in the case of
NEXRAD, by at least 96% availability of
the radar coded message for a period of
30 consecutive days prior to
commissioning); and a full complement
of spare parts and test equipment is
available on site.

The commissioning plans for both the
ASOSs and WSR-88Ds provide for the
commissioning of a system with one or
more “work-arounds.” A work-around
provides for an alternative method of
meeting a commissioning criteria
through the application of a pre-
approved operational procedure
implemented on a temporary basis. An
example of a work-around for ASOS is
human augmentation of the observation
for the occurrence of freezing rain, until
such time as a freezing rain sensor has
been accepted for operational use with
ASOS. The commissioning plans
require that work-arounds invoked be
tracked as open items until they can be
eliminated by implementation of the
ori‘ilﬁnally intended capability.

ith one exception, the concerns
raised by NRC with respect to the ASOS
criteria do not relate to commissioning
an ASOS unit but to operating it
without NWS sponsored backup and/or
augmentation. These concerns will be
addressed further in connection with
the criteria for certifying an automation,
as discussed later. The NRC's one
concern related to commissioning
involved the length of time needed
before commissioning to ensure that
ASOS observations are representative
(criterion 1.A.1.n.). At the time of the
NRC review NWS had not yet
determined the appropriate period but
now proposes a period of approximately
60 days.

Since the time of the NRC review, an
additional criterion for ASOS
commissioning relating to installation of
field modification kits and firmware has
been developed (criterion LA.1.e.).

2. Decomumissioning Outdated NWS
Radars

The criteria for decommissioning
outdated NWS radars are drawn from
the National Weather Service—
Sponsored Network and Local Warning
Radars Site Component

- Decommissjoning Plan and the Internal

and External Communication and
Coordination Plan for the
Modernization and Associated
Restructuring of the National Weather
Service, both of which are available
upon request (see address section
above). These criteria include ensuring
that an existing radar is no longer
needed to support services and products
and that all valid user complaints
related to actual performance of a newly
commissioned NEXRAD radar system
have been satisfactorily resolved,
through a user confirmation of services
program,

3. Evaluating Staffing Needs for Field
Offices in Affected Areas

During stage 1 of the modernization,
the field offices of primary importance
in terms of staffing needs are those
which will receive the new NEXRADs
and integrate them into daily
operations. These offices must have
adequate staff to operate and maintain
the new radars while carrying on their
assigned service responsibilities. The
required staffing evaluation will be
made in the process of commissioning
the NEXRAD, a basic criterion for which
is that the staff of the relevant office is
adequate to operate and maintain the
radar (see criterion L.A.2.b.). This
evaluation element addresses staffing
needs for ongoing operations by
requiring the office to meet the NWS
Stage 1 Staffing Complement as set forth
in the Human Resources and Position
Management Plan for the National
Weather Service Modernization and
Associated Restructuring, available
upon request (see ADDRESS section).
This means, for example that all offices
must have a complement of at least 5
meteorologists and 5 hydro-
meteorological technicians in order to
maintain round the clock shifts seven
days a week. The actual evaluation
elements are found in the referenced
sections of the WSR-88D Evaluation
Package, for example, to ensure that at
least two maintenance persons have
completed the WSR-88D maintenance
course.

In addition, during state 1 many field
offices will be integrating the ASOS into
their operations and must also have
adequate staff to operate and maintain
this new technology. As in the case of
the NEXRADSs, evaluation of their
staffing needs will occur at the time of
commissioning. The two criteria for
commissioning an ASOS related to
staffing needs are that adequate
operations staff are available (see
criterion L A.1.h.) and that proper
maintenance personal are available (see
criterion L.A.1.i.). Again, specific
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evaluation elements are found in the
referenced ASOS evaluation package.
Additional criteria may be required
for stage 2 when the introduction of the
Advanced Weather Interactive
Processing System (AWIPS}) will result
in new office configurations. The NRC
has endorsed the present criteria and
targets, subject to review in light of the
results of the Modernization and
Associated Restructuring
Demonstration.
B. Certification Criteria

1. Criteria Common to All Certifiabie
Actions

Actions requiring certification are
subject to two sets of criteria: those
common to all types of actiens and
these that are used only for specific
actions. The common criteria are based
on specific requirements of the Act, e.g.,
ensuring that advance notification has
been provided in the National
Implementation Plan, or those
requirements in the lations relating
to review and approval at various levels
of the NWS. These criteria have been
fully developed and are published at
this time although they will not be used
in connection with a certification for
closure or automation until additional
criteria unique to these actions have
been published as final criteria.

2. Criteria Unique to Specific Certifiable
Actions

a. Consolidation. As set forth in the
NWS basic modernization regulations,
consolidating a field office consists of
reassigning some NWS positions from
that office to a new office after the
commissioning of one or more new
NEXRADs allows the NWS to
decommission the obsolete radar at the
old office end eliminates the old office’s
responsibility for operating it. The
significant questions relating to the
possibility of degrading services must be
addressed during these commissioning
and decommissioning processes and,
therefure, the criteria for certifying a
consolidation are essentially a
combination of the commissioning and
decommissioning criteria including user
confirmation of services described
abaove.

b. Relocation. The certification
criteria unique to relocation actions are
closely related ta the previsions of
§ 946.7(f] of the basic regulations which
set forth the evidentiary requirements
for a relocation certification. Since no
new technology is involved, the essence
of such a certification is demeonstrating
that using the old technalogy in the new
location will not result in any
degradation of service. Under the

regulations and the criteria, the NWS
must show that similar office moves
have been made successfully and that
valid public comments related to this
specific relocation have been
satisfactorily resolved. Additional
criteria ensure adequate backup during
the time of the actual relecation. The
NRC found that the risks from such a
relocation to be quite small and
endorsed the criteria.

. Automation. An automation
consists of reassigning NWS employses
after their surface observi
responsibilities have been eliminated.
These responsibilities are eliminated in
two distinct phases. In the first phase,

a commissioned ASOS eliminates the
need for the manual observation.
However, the commissioned ASOS does
not provide a complete replacement for
the manual observation, so NWS
employees must augment the ASOS
observation and provide backup for the
system. Many of the im criteria
are those used in commissioning the
ASOS.

As a prerequisite for commissioning
an ASOS located on an airport, the Act
requires a determination by the
Secretary in consultation with the
Secretary of Transportation, that the
weather services provided after
commissioning will continue to be in
full compliance with applicable flight
aviation rules promulgated by the
Federal Aviation Administration (FAA).
This determin ationgxaas been completed
on a programmatic basis, and a copy
will be included with each automation
certification in compliance with
§ 946.5(b) of the basic tions.

In the second phase, NWS employees
are relieved of all remaining surface
observing ibilities, either by
enhancement of the modernized surface
observing system (adding sensors to
ASOS and/or introducing
supplementary and complementary
products) to eliminate the need for
human augmentation and backup; or by
transferring augmentation and backup
responsibilities to a non-NWS entity.
The criteria to achieve this second
phase, the automation, are contained in
the NWS’” Surface Observation
Maodemization Plan. The NWS is
currently in the process of coardinating
a draft of this Plan with the FAA.

Since the NRC did express some
concerns relating to certain of these
criteria for the second phase and, since
no auiomation will take place in the
immediate future, the NWS has decided
not to publish the criteria for
autamation until it can finalize the Plan
after further consultation with the FAA
and the NRC, and after an epportunity
to consult with the Committee. No

automation will occur until alter the
final criteria for such actions have been
published.

d. Closing. Section 706 of the Act
prohibits the NWS from closing any
field office until January 1, 1996. Afier
that date, the ability ta close a field
office will depend on the successful
introduction of AWIPS which will
provide the new Weather Forecast
Offices with the data access,
information processing, and
communications capability fo
assume full responsibility for areas that
are being serviced by the field offices to
be closed. Consequently, as in the case
of the criteria for a consolidation, many
of the criteria unigue to a closing will
consist of those for commissioning an
AWIPS and decommissioning the old
information processing system, known
as AFOS.

The AWIPS s is not ready for
deployment and the actual
commissioning and decommissioning
plans have not been written. These
plans will be developed in accordance
with the NWS Systems Commissioning
and Decommissioning Policies and will
closely resemble the criteria for
commissioning a NEXRAD or ASOS and
for decommissioning an outdated radar.
Om this basis, the NRC has endorsed
them. Additional criteria unique to a
certification for closing will inchude
provisions for statistical verification that
there is no degradation in warning and
forecast quality as endorsed by the NRC.

Before closing any field office, the
NWS must se additional
regulations governing the n
certification process and will include
the necessary criteria for commissioning
AWIPS, decommissioning AFOS,
evaluating stage 2 staffing needs, and
certifying that the clesing will not result
in any degradation of service.

C. Regnlatory Flexibility Act Analysis
These regulations set forth the criteria
for certifying certain modernization
actions such as commissioning new
weather observation systems and the
criteria-for certifying that closing,
consolidating, automating, or relocating
a filed office will not result ina
degradation of service to the affected
area. These eriteria will be eppended to
the Weather Service Modernization
regulations. The General Counsel of the
Department of Commerce has certified
to the Chief Counsel for Advocacy of the
Small Business Administration that
these criteria, if adupted as propesed,
will not have a significant economic
impact on a substantial number of small
entities. These praposed eriteria are
intended for internal agency use, and
the impact on small business entities
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will be negligible. The proposed criteria
do not directly affect *‘small government
jurisdictions” as defined by Public Law
96-354, the Regulatory Flexibility Act.

D. Paperwork Reduction Act of 1980

These regulations will impose no
information collection requirements of
the type covered by Public Law 96-511,
the Paperwork Reduction Act of 1980.

E.E.O. 12612

This rule does not contain policies
with sufficient Federalism implications
to warrant preparation of a Federalism
assessment under Executive Order
12612,

F. National Environmental Policy Act

NOAA has concluded that publication
of the propesed rules does not
constitute a major Federal action
significantly affecting the quality of the
human environment. Therefore, an
environmental impact statement is not
required. A programmatic
Environmental Impact Statement (EIS)
regarding NEXRAD was prepared in
November 1984, and an Environmental
Assessment to update the portion of the
EIS dealing with the bioeffects of
NEXRAD nonionizing radiation is being
reviewed.

List of Subjects in 15 CFR Part 946,
Appendix A

Administrative practice and
procedure, National Weather Service,
Weather service modernization,
Certification cmmmissioning,
Decommissioning.

Dated: December 2, 1993.

Elbert W, Friday, Jr.,
Assistant Administrator for Weather Services.

For the reasons set out in the
preamble, 15 CFR part 946 is proposed
to be amended as follows:

PART 946—MODERNIZATION OF THE
NATIONAL WEATHER SERVICE

1. The authority citation for part 946
continues to read as follows:

Authority: Title VII of Public Law 102-567,
106 Stat. 4303 (15 U.S.C. 313 note).

2. An Appendix A is added at the end
of part 946 to read as follows:

Appendix A—National Weather Service
Modemization Criteria

1. Modernization Criteria for Actions
‘Not Requiring Certification ;

(A) Commissioning of New Weather
Observation Systems

(1) Automated Surface Observation
Systems (ASOS)

Purpose: Successful commissioning
for full operational use requires a
demonstration, by tests and other
means, that the ASOS equipment, as
installed in the field office, meets its
technical requirements; that the
prescribed operating, maintenance, and
logistic support elements are in place;
that operations have been properly
staffed with trained personnel and that
the equipment can be operated with all
other installed mating elements of the
modernized NWS system.

Note: It may be necessary to incorporate
work-arounds to complete some of the items
listed below in a timely and cost-effective
manner. A work-around provides for an
alternative method of meeting a
commissioning criteria through the
application of a pre-approved operational
procedure implemented on a temporary
basis, for example, by human augmentation
of the observation for the occurrence of
freezing rain, until such time as a freezing
rain sensor has been accepted for operational
use with ASOS. The ASOS Plan referenced
below includes a process for recommending,
approving, and documenting work arounds
and requires that they be tracked as open
items until they can be eliminated by
implementation of the originally intended
capability.

References: The criteria and
evaluation elements for commissioning
are set forth and further detailed in the
NWS-Sponsored Automated Observing
System (ASOS) Site Component
Commissioning Plan (the ASOS Plan),
more specifically in Addendum I,
appendix D of the ASOS Site
Component Commissioning Evaluation
Package (the ASOS Package).1

Criteria: a. ASOS Acceptance Test:
The site component acceptance test,
which includes objective tests to
demonstrate that the ASOS, as installed
at the given site, meets its technical
specifications, has been successfully
completed in accordance with the item
1a, p. D-2 of appendix D of the ASOS
Package.

b. Sensor Siting: Sensor sitings
provide representative observations in
accordance with appendix C of the
ASOS Package, Guidance for Evaluating
Representativeness of ASOS

1 Available from NOAA/GCW, SSMC2, room
18111, 1325 East-West Highway, Silver Spring, MD
20910.

Observations and item 1b, p. D-2 of
appendix D of the ASOS Package.

c. Initialization Parameters:
Initialization parameters are in
agreement with source information
provided by the ASOS Program Office,
in accordance with item 1c, pp. D-2 &
D-3 of appendix D of the ASOS
Package.

d. Sensor Performance Verification:
Sensor performance has been verified in
accordance with the requirements stated
in the ASOS Site Technical Manual and
item 1d, p. D-3 of the ASOS Package.

e. Field Modification Kits/Firmware
Installed: All critical field modification
kits and firmware for the site as required
by attachments 3a & b (pp. D45 & D-
46) or memorandum issued to the
regions, have been installed on the
ASOS in accordance with item 1e, p. D—
4 t;‘pgendix of the ASOS Package.

. Operations and Maintenance
Documentation: A full set of operations
and maintenance documentation is
available in accordance with items 2a—
h pp. D-5 & D-6 of appendix D of the
ASOS Package.

g. Notification of and Technical
Coordination with Users: All affected
users have been notified of the initial
date for ASOS operations and have
received a technical coordination
package in accordance with item 2i, pp.
D—6 & D-7 of appendix D of the ASOS
Package.

h. Availability of Trained Operations
Personnel: Adequate operations staff are
available, training materials are
available, and required training has
been completed, per section 3.2.3.1. of
the ASOS Plan, in accordance with
items 3a—c, p. D-8 of appendix D of the
ASOS package.

i. Maintenance Capability: Proper
maintenance personnel and support
systems and arrangements are available
in accordance with items 4a-e, pp. D~
9 & D-10 of appendix D of the ASOS
Package.

j. Performance of Site Interfaces: The
equipment can be operated in all of its
required modes and in conjunction with

~ all of its interfacing equipment per the

detailed checklists of items 5a-b, pp. D-
11 & D-19 of appendix D of the ASOS
package.

k. Support of Associated NWS
Forecasting and Warning Services: The
equipment provides proper support of
NWS forecasting and warning services
and archiving, including operation of all
specified automatic and manually
augmented modes per the checklist,
items 6a—e, pp. D20 to D-29, of
appendix of the ASOS package.

. Service Backup Capabilities:
Personnel, equipment, and supporting
services are available and capable of
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providing required backup readings and
services in support of operations when
primary equipment is inoperable in
accordance with items 7a—g, pp. D-30 to
D-32, of appendix D of the ASOS
Package.

m. Augmentation Capabilities:
Personnel are available and trained to
provide augmentation of ASOS
observations in accordance with
augmentation procedures, items 8a—, p.
D-33 of appendix D of the ASOS
Package.

n. Representativeness of Observations:
Observations are representative of the
hydrometeorological conditions of the
observing location as determined by a
period of observation of at least 60 days
prior to commissioning in accordance
with appendix C and item 6e, pp. D-27
to D-29 of appendix D of the ASOS
Package.

(2) WSR-88D Radar System

Purpose: Successful commissioning
for full operational use requires a
demonstration, by tests and other
means, that the WSR-88D radar system,
as installed in the field office, meets its
technical requirements; that the

rescribed operating, maintenance, and

ogistic support elements are in place;
that operations have been properly
staffed with trained personnel; and that
the equipment can be operated with all
other installed mating elements of the
modernized NWS system.

Note: It may be necessary to incorporate
work-arounds to complete some of the items
listed below in a timely and cost-effective
manner. A work-around provides for an
alternative method of meeting a
commissioning criteria through the
application of a pre-approved operational
garocedure implemented on a temporary

sis. The WSR-88D Plan referenced below
includes a process for recommending,
approving, and documenting work arounds
and requires that they be tracked as open
items until they can be eliminated by
implementation of the originally intended
capability.

Reference: The criteria and evaluation
elements for commissioning are set forth
and further detailed in the NWS-
Sponsored WSR-88D Site Component
Commissioning Plan (the 88D Plan) and
an Attachment to that Plan, called the
WSR-88D Site Component
Commissioning Evaluation Package (the
WSR-88D Package).2

Criteria: a. WSR-88D Radar
Acceptance Test: The site component
acceptance test, which includes
objective tests to demonstrate that the
WSR-88D radar, as installed at the
given site, meets its technical
specifications, has been successfully

2 See footnote 1.

completed in accordance with items 1a-
f, p. A-2 of appendix A of the WSR-88D
Package.

b. Availability of Trained Operations
and Maintenance Personnel: Adequate
operations and maintenance staffs are
available, training materials are
available, and required training has
been comﬁle(ed in accordance with
items 2a-h, pp. A-3 & A—4 of appendix
A of the WSR-88D Package.

c. Satisfactory Operation of System
Interfaces: The system can be operated
in all of its required modes and in
conjunction with all of its interfacing
equipment in accordance with items 3a—
e, p. A-5 of appendix A of the WSR~
88D Package.

d. Satisfactory Support of Associated
NWS Forecasting and Warning Services:
The system provides proper support of
NWS forecasting and warning services,
including at least 96% availability of the
radar coded message for a period of 30
consecutive days prior to
commissioning in accordance with
items 4a-kk, pp. A-6 to A-17 of
appendix A of the WSR-88D Package.

e. Service Backup Capabilities:
Service backup capabilities function
properl{‘ when the primary system is
inoperable in accordance with items 5a—
e, p. A-18 of appendix A of the WSR-
88D Package.

f. Documentation for Operations and
Maintenance: A full set of operations
and maintenance documentation is
available in accordance with items 6a—
n, pp. A-19 to A-25 of appendix A of
the WSR-88D Package.

8- Spare Parts and Test Equipment: A
full complement of spare parts and test
equipment is available on site in
accordance with items 7a—e, p. A-26, of
appendix A of the WSR-88D Package.

(B) Decommissioning an Qutdated NWS
Radar

Purpose: Successful decommissioning
of an old radar requires assurance that
the existing radar is no longer needed to
support delivery of services and
products and local office operations.

References: The criteria and
evaluation elements for
decommissioning are set forth and
further detailed in the NWS-Sponsored
Network and Local Warning Radars
(Including Adjunct Equipment) Site
Component Decommissioning Plan (the
Plan), more specifically in appendix B
to that Plan, called the Site Component
Decommissioning Evaluation Package,
and in Section 3.3 of the Internal and
External Communication and
Coordination Plan for the

Modernization and Associated
Restructuring of the Weather Service.s

Criteria: a. Replacing WSR-88D(s)
Commissioning/User Service
Confirmation: The replacing WSR—
88D(s) have been commissioned and
user confirmation of services has been
successfully completed, i.e., all valid
user complaints related to actual system
performance have been satisfactorily
resolved, in accordance with items 1a-
¢, p. B-10 of appendix B of the Plan.

b. Operation Not Dependent on
Existing Radar: The outdated radar is
not required for service coverage, in
accordance with items 2a—, p. B-11 of
appendix B of the Plan.

c. Notification of Users: Adequate
notification of users has been provided,
in accordance with items 3a~f, pp. B-12
& B-13 of appendix B of the Plan.

d. Disposal of Existing Radar:
Preparations for disposal of the old
existing radar have been completed, in
accordance with items 4a—d, pp. B-14 &
B-15 of appendix B of the Plan.

(C] Evaluating Staffing Need's for Field
Offices in Affected Areas

References: The criteria and
evaluation elements are set forth and
further detailed in the ASOS and WSR-
88D Evaluation Packages and in the
Human Resources and Position
Management Plan for the National
Weather Service Modernization and
Associated Restructuring (the Human
Resources Plan).4

Criteria: 1. Availability of Trained
Operations and Maintenance Personnel
at a NEXRAD Weather Service Forecast
Office or NEXRAD Weather Service
Office: Adequate operations and
maintenance staffs are available to
commission a WSR-88D, specifically
criterion b. set forth in section 1.A.2. of
this appendix which includes meeting
the Stage 1 staffing levels set forth in
chapter 3 of the Human Resources Plan.

2. Availability of Trained Operations
and Maintenance Personnel at any field
office receiving an ASOS: Adequate
operations and maintenance staff are
available to meet the requirements for
commissioning an ASOS, specifically
criteria h and i set forth in section LA.1.
of this appendix.

IL. Criteria for Modernization Actions
Requiring Certification

(A) Proposed Modernization Criteria
Common to All Types of Certifications
(Except as Noted)

1. Notification: Advanced notification
and the expected date of the proposed

3 See footnote 1.
4 See footnote 1.
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certification have been provided in the
National Implementation Plan.s

2. Local Weather Characteristics and
Weather Related Concerns: A
description of local weather
characteristics and weather related
concerns which affect the weather
services provided to the affected service
area is provided.

3. Comparison of Services: A
comparison of services before and after
the proposed action demonstrates that
all service currently provided to the
affected service area will continue to be
provided.

4. Recent or Expected Modernization
of NWS Operations in the Affected
Service Area: A description of recent or
expected modernization of NWS
operations in the affected service area is
provided.

5. NEXRAD Network Coverage:
NEXRAD network coverage or gaps in
coverage at 10,000 feet over the affected
service area are identified.

6. Air Safety Appraisal (applies only
to relocation and closure«of field offices
at an airport): Verification that there
will be no degradation of service that
affects aircraft safety has been made by
conducting an air safety appraisal in
consultation with the Federal Aviation
Administration.

7. Evaluation of Services to In-State
Users (applies only to relocation and
closure of the only field office in a
State): Verification that there will be no
degradation of weather services
provided to the State has been made by
evaluating the effect on weather services
provided to in-State users.

8. Liaison Officer: Arrangements have
been made to retain a Liaison Officer in
the affected service area for at least two
years to provide timely information
regarding the activities of the NWS
which may affect service to the
community, including modernization
and restructuring; and to work with area
weather service users, including persons
associated with general aviation, civil
defense, emergency preparedness, and
the news media, with respect to the
provision of timely weather warnings
and forecasts.

9. Meteorologist-In-Charge's (MIC)
Recommendation to Certify: The MIC of
the future WFO that will have
responsibility for the affected service
area has recommended certification in
accordance with 15 CFR 946.7(a).

_10. Regional Director’s Certification:
I'he cognizant Regional Director has
approved the MIC's recommended
certification of no degradation of service
to the affected service area in
accordance with 15 CFR 946.8.

% See footnote 1.

(B) Proposed Modernization Criteria
Unique to Consolidation Certifications

1. WSR-88D Commissioning: All
necessary WSR—-88D radars have been
successfully commissioned in
accordance with the criteria set forth in
section LA.2. of this appendix.

2. User Confirmation of Services: All
valid user complaints related to actual
system performance have been
satisfactorily resolved in accordance
with section 3.3 of the Internal and
External Communication and
Coordination Plan for the
Modernization and Associated
Restructuring of the National Weather
Service,

3. Decommissioning of Existing
Radar: The existing radar, if any, has
been successfully decommissioned in
accordance with the criteria set forth in
section LB, of this appendix.

(C) Proposed Modernization Criteria
Unique to Relocation Certifications

1, Approval of Proposed Relocation
Checklist: The cognizant regional
director has approved a proposed
relocation checklist setting forth the
necessary elements in the relocation
process to assure that all affected users
will be given advanced notification of
the relocation, that delivery of NWS
services and products will not be
interrupted during the office relocation,
and that the office to be relocated will
resume full operation at the new facility
expeditiously so as to minimize the
service backup period.

Specific Elements: a. Notification of
and Technical Coordination with Users:
The proposed relocation checklist
provides for the notification of and
technical coordination with all affected
users.

b. Identification and Preparation of
Backup Sites: The proposed relocation
checklist identifies the necessary
backup sites and the steps necessary to
prepare to use backup sites to ensure
service coverage during the move and
checkout period.

c. Start of Service Backu}a: The
proposed relocation checklist provides
for invocation of service backup by
designated sites prior to office
relocation.

d. Systems, Furniture and
Communications: The proposed
relocation checklist identifies the steps
necessary to move all systems and
furniture to the new facility and to
install communications at the new
facility.

e. Installation and Checkout: The
proposed relocation checklist identifies
all steps to install and checkout systems
and furniture and to connect to
communications at the new facility.

f. Validation of systems Operability
and Service Delivery: The proposed
relocation checklist provides for
validation of system operability and
service delivery from the new facility.

2. Publishing of the Proposed
Relocation Checklist and Evidence from
Completed Moves: The proposed
relocation checklist and the evidence
from other similar office moves that
have been completed, have been
published in the Federal Register for
public comment. The evidence from the
other office moves indicates that they
have been successfully completed.

3. Resolution of Public Comments
Received: All responsive public
comments received from publication, in
the Federal Register, of the proposed
relocation checklist and of the evidence
from completed moves are satisfactorily
answered.

[FR Doc. 93-29805 Filed 12-3-93; 8:45 am]
BILLING CODE 3_5'0—12-“

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Social Security Administration

20 CFR Parts 404 and 416
[Regulations Nos. 4 and 16]
RIN 0960-AD63

Testing Modifications to the Disability
Determination Procedures—Extension
of Comment Period

AGENCY: Social Security Administration,
HHS.

ACTION: Proposed rules; extension of
comment period.

SUMMARY: This document announces an
extension of the comment period to
January 5, 1994 on the proposed rules
“Testing Modifications to the Disability
Determination Procedures,” which was
published in the Federal Register on
October 22, 1993 (58 FR 54532).

DATES: To be sure that your comments
on the proposed rules published on
October 22, 1993 will be considered, we
must receive them no later than January
5, 1994.

ADDRESSES: Comments should be
submitted in writing to the
Commissioner of Social Security,
Department of Health and Human
Services, P.O. Box 1585, Baltimore,
Maryland 21235, or delivered to the
Office of Regulations, Social Security
Administration, 3-B-1 Operations
Building, 6401 Security Boulevard,
Baltimore, MD 21235, between 8 a.m,
and 4:30 p.m. on regular business days.
Alternatively, you may submit
comments by telefax to (410) 966-0869.
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Comments received may be inspected
during these same hours by making
arrangements with the contact person
shown below,

FOR FURTHER INFORMATION CONTACT:
Henry D. Lerner, Legal Assistant, Office
of Regulations, Social Security
Administration, 6401 Security
Boulevard, Baltimore, Maryland 21235,
telephone (410) 965-1762.
SUPPLEMENTARY INFORMATION: On
October 22, 1993 (58 FR 54532), we
published a notice of proposed
rulemaking entitled "“Testing
Modifications to the Disability
Determination Procedures.” We
provided a comment period ending
November 22, 1993. In order to provide
the public with an additional
opportunity to comment on the
proposed rules, and in light of their
unusual significance, we have decided
it is appropriate to extend the comment
period an additional 30 days to January
5, 1994. This extension of the comment
period is also consistent with section
6(a)(1) of Executive Order 12866, dated
October 4, 1993 (58 FR 51735) which
states that, in most cases, agencies
should provide a comment period for
proposed rules of not less than 60 days,
in order to ensure meaningful public
participation in the regulatory process.

Dated: November 12, 1993.
Shirley Chater,
Commissioner of Social Security.

Approved: November 29, 1993.
Donna E. Shalala,
Secretary of Health and Human Services.
[FR Doc. 93-29650 Filed 12-3-93; 8:45 am|
BILLING CODE 4910-29-M

FOOD AND DRUG ADMINISTRATION

21 CFR Part 100
[Docket No. 93N-0439]

Misleading Containers; Nonfunctional
Slack-Fill

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
revoke a regulation implementing
section 403(d) of the Federal Food,
Drug, and Cosmetic Act (the act) that
became final by operation of law. The
agency intends to replace this revoked
regulation with one that is published
elsewhere in this issue of the Federal
Register on the circumstances in which
a food is misbranded. This action is
being taken to clarify many issues that

have been raised by public comments
during the past few months, and for the
agency to both address and respond to
these issues so as to ensure adequate
implementation of misbranding
regulations as well as facilitate their
compliance.

DATES: Written comments by December
17, 1993. The agency is proposing that
any final rule that may issue in this
revocation proceeding become effective
on the date of its publication in the
Federal Register.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT:
Michelle A. Smith, Center for Food
Safety and Applied Nutrition (HFS—
158), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202-205-5099.

SUPPLEMENTARY INFORMATION:

I. Background

The Nutrition Labeling and Education
Act (the 1990 amendments) became law
on November 8, 1990. Section 6 of the
1980 amendments established a
procedure under which FDA was given
30 months from the date of their
enactment to promulgate final rules
implementing that section. Pursuant to
that procedure, FDA published a
proposal on January 6, 1993 (58 FR
2957), to amend its regulations by
implementing new § 100.100 to define
the circumstances in which a food is
misbranded under section 403(d) of the
act (21 U.S.C. 343(d)) (“‘misleading
container proposal”).

Section 6(b)(3)(D)(ii) of the 1990
amendments provides that, if the final
rule to implement section 403(d) of the
act is not promulgated within 30
months of the date of passage of the
1990 amendments (November 8, 1990),
then the regulation proposed to
implement that section is to be
considered a final regulation. Further,
section 6 provides that States and their
political subdivisions shall be
preempted with respect to section
403(d) of the act at that time.

The 30-month period established by
the 1990 amendments expired on May
9, 1993. Because FDA was unable to
publish a final rule in the proceeding
instituted in January 1993 by May 9,
1993, FDA published a document in the
Federal Register of May 12, 1993 (58 FR
27932), announcing that the regulation
that it had proposed in the misleading
container proposal in January of 1993
was considered to be a final regulation
by operation of law, effective May 10,

1993. This document did not conclude
the rulemaking begun in January, 1993,
however. Rather, the May 12 document
was part of a separate proceeding that is
compelled under section 6(b)(3)(D)(ii) of
the 1990 amendments (see H., Rept. 101~
538, 101st Cong., 2d Sess. 18 and 136
Congressional Record 5842 on the effect
of this “hammer” provision).

Elsewhere in this issue of the Federal
Register, FDA is issuing a final rule to
conclude the proceeding that it
instituted in January of 1993 on the
circumstances in which containers are
misleading and thus would misbrand
the food under section 403(d) of the act
(the final rule). In the May 12 document,
FDA stated that when it issued such a
final rule, it anticipated that the
regulation included as part of that final
rule would supersede the regulation that
had become final by operation of law.
The agency is now instituting the
rulemaking necessary to bring about this
supersession.

IL The Proposal

FDA is propos?ng to withdraw the
regulation that became final by
operation of law on May 10, 1993 (the
May 10, 1993 regulation). FDA
tentatively finds that this action is in the
best interests of consumers,
manufacturers, and regulatory officials
for several reasons.

The May 10, 1993, regulation did not
have the benefit of public comment. It
reflects FDA'’s initial views on the
circumstances in which a container
would be so made, formed, or filled as
to be misleading. From the comments
received in response to the misleading
container proposal, it is clear that the
May 10, 1993, regulation does not
adequately address several issues
related to implementation of section
403(d) of the act. Because the regulation
included in the final rule published
elsewhere in this issue of the Federal
Register addresses the comments that
the agency received and includes
changes that the agency has made in
response to those comments to clarify
the regulation, FDA tentatively finds
that regulation is better able to ensure
adequate implementation of section
403(d) of the act than the May 10, 1993,
regulation and, because it is a clearer
regulation, will facilitate compliance.

econd, FDA tentatively finds that
replacing the May 10, 1993, regulation
with the regulation included in the final
rule will not result in any hardship to
manufacturers who have relied on the
May 10, 1993, regulation. The regulation
in the final rule in most respects is
consistent with the May 10, 1993,
regulation. The only differences are
those modifications that have been
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made in response to comments to clarify
the regulation and to more fully reflect
the situation involving container fill.
Thus, replacing the May 10, 1993,
regulation with the final regulation
published elsewhere in this issue of the
Federal Register will not present
manufacturers with a situation in which
they must adjust to a dramatic shift in
the standard that they must meet.

FDA is also proposing to limit the
comment period to 10 days, the
minimum allowed under §10.40(b)(2)
(21 CFR 10.40(b)(2)), and to make any
final rule that issues in this proceeding
effective on the date of publication. FDA
is proposing both of these actions for the
same reason. FDA believes that, if the
regulation in the final rule is to
supersede the May 10, 1993, regulation,
this action should proceed as
expeditiously as possible. The agency
believes that expeditious action will
minimize the possibility for confusion
and ambiguity created by this action.
FDA tentatively finds that the proposed
steps are necessary to facilitate
expeditious action, and thus that there
is good cause for both of these proposed
actions,

I11. Environmental Impact

The agency has determined under 21
CFR 25.24(a)(11) that this action by the
agency is of a type that does not
individually or cumulatively have a
significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

IV. Economic Impact

FDA has fully assessed the economic
impact of replacing the May 10, 1993,
regulation with the regulation contained
in the final rule. That assessment is set
forth in the final rule published
elsewhere in this issue of the Federal
Register. The agency believes that there
is no reason to reproduce that
discussion here. However, the agency is
incorporating that discussion by
reference in this document.

V. Comments

Interested persons may, on or before
December 17, 1993, submit to the
Dockets Management Branch (address
above), Food and Drug Administration,
rm. 1-23, 12420 Parklawn Dr.,
Rockville, MD 20857, written comments
regarding this proposal. Two copies of
any comments are to be submitted,
except that individuals may submit one
copy. Comments are to be identified
with the docket number found in
brackets in the heading of this
document. Received comments may be

seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 100

Administrative practice and
procedure, Food labeling, Foods.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 100 (as published in the
Federal Register of May 12, 1993 (58 FR
27932) be amended as follows:

PART 100—GENERAL

1. The authority citation for 21 CFR
part 100 continues to read as follows:

Authority: Secs. 201, 301, 307, 402, 403,
409, 701 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 321, 331, 337, 342,
343, 348, 371).

§100.100 [Removed]

2. Section 100.100 Misleading
containers is removed.

Dated: November 30, 1993.
David A. Kessler,
Commissioner of Food and Drugs.
[FR Doc. 93-29691 Filed 12-3-93; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 812
[Docket No. 92N-0308]

Investigational Device Exemptions;
Disqualification of Clinical
Investigators; Extension of Comment
Period

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The Food and Drug
Administration (FDA) is extending to
January 5, 1994, the comment period on
a proposed rule that published in the
Federal Register of October 6, 1993. The
document proposed to revise its medical
device regulations to include provisions
for the disqualification of clinical
investigators. This action is being taken
to assure adequate time for the
preparation and submission of
comments.

DATES: Written comments by January 5,
1994.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug

Administration, rm. 1-23, 12420
Parklawn Dr., Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Joseph M. Sheehan, Center for Devices
and Radiological Health (HFZ-84), Food
and Drug Administration, 2098 Gaither
Rd., Rockville, MD 20850, 301-594-
4765.

SUPPLEMENTARY INFORMATION: In the
Federal Register of October 6, 1993 (58
FR 52144), FDA published a proposed
rule to revise its medical device
regulations to include provisions for the
disqualification of clinical investigators.
Because of an inadvertent error, the date
for submission of comments was
incorrectly given as November 5, 1993.
In the Federal Register of October 14,
1993 (58 FR 53245), a correction notice
was published to correct the comment
date from November 5, 1993, to
December 6, 1993.

FDA has received a request for an
extension of the comment period for 60
days in order to allow adequate time for
comment on this document. FDA agrees
in part with the request and is extending
the comment period for 30 days to
assure adequate time for the preparation
of comments. FDA believes that an
extension of more than 30 days is

unnecessarg.
Interested persons may on or before
January 5, 1994, submit to the Dockets
Management Branch (address above),
written comments regarding this
proposal. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

Dated: November 19, 1993.
Michael R. Taylor,
Deputy Commissioner for Policy.
[FR Doc. 93-29767 Filed 12-1-93; 3:37 pm]
BILLING CODE 4160-01-F

21 CFR Parts 812 and 813
[Docket No. 91N-0292]

Investigational Device Exemptions;
Intraocular Lenses; Extension of
Coemment Period

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; extension of
comment period.

suMmARY: The Food and Drug
Administration (FDA) is extending to
January 5, 1994, the comment period for
a proposed rule that appeared in the
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Federal Register of October 6, 1993 (58
FR 52142). The document proposed to
remove regulations on investigational
exemptions far intraocular lenses
(tOL's). FDA is taking this action to
ensure adequate time for the preparation
and submission of comments.

DATES: Written comments by January 5,
1994.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1-23, 12420
Parklawn Dr.,, Rockville, MD 20857,

FOR FURTHER INFORMATION CONTACT:

"Joseph M. Sheehan, Center for Devices
and Radiolegical Health (HFZ-84), Food
and Drug Administration, 2098 Gaither
Rd., Rockville, MD 20850, 301-504—
4765.

SUPPLEMENTARY INFORMATION: In the
Federal Register of October 6, 1993 (58
FR 52142], FDA published a proposed
rule to remove the regulations an
investigational exemptions for IOL's.
Interested persons were given until
December 6, 1993, to respond to the
proposal.

FDA has received a request for an
extension of the comment period for 60
days in order to allow adequate time for
comment on this proposed rule. FDA
agrees in part with the request and is
extending the comment period for 30
days to ensure adeqjuate time for
preparation of comment. FDA believes
that an extension of more than 30 days
is unnecessary. Accordingly, the
comment period for this proposed rule
is extended to January 5, 1994.

Interested persons may, on or before
January 5, 1994, submit to the Dockets
Management Branch (address above)
written comments regarding this
proposal, Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
dockét number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

Dated: November 19, 1993.

Michael R. Taylor,

Deputy Commissioner for Policy.

[FR Doc. 9329766 Filed 12-1-83; 3:37 pm]
BILLING CODE 4160-01-F

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 806

Colorado Permanent Regulsatory
Program

AGENCY: Cffice of Surface Mining
Reclamation and Enforcement (OSM],
Interior,

ACTION: Proposed rule; reopening and
extension of public comment period on
proposed amendment.

SUMMARY: OSM is announcing the
receipt of additional explanatory
information and revisions
a previously propesed amendment to
the Colorado permanent regulatory
program (hereinafier, the "“Colorado
program”) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). The additional explanatory
information and revisions for Colorado’s
proposed rules pertain to roads and
noncoal mine waste. The amendment is
intended to revise the Colorado p
to be consistent with the comspongg
Federal regulations and to improve
operational efficiency.

This document sets forth the times
and locations that the Colorado
and proposed amendment to that
program are available for public
inspection and the comment period
during which interested persons may
submit written comments on the
proposed amendment.

DATES: Written comments must be
received by 4 p.m., m.s.t., December 20,
1993.

ADDRESSES: Written comments should
be mailed or hand delivered to Robert
H. Hagen at the address listed below.

Copies of the Colorado , the
proposed amendment, ang :& written
comments received in to this
notice will be available for public
review at the addresses listed below
during normal business hours, Monday
through Friday, excluding holidays.
Each requester may receive one free
copy of the proposed amendment by
contacting OSM’s Albuquerque Field
Office,

Robert H. Hagen, Director, Albuguerque
Field Office, Office of Surface Mining
Reclamation and Enforcement, 505
Marquette Avenue NW,, Suite 1200,
Albuquerque, NM 87102, Telephone:
{505) 766-1486

Colorado Pivision of Minerals and
Geology, Department of Natural
Resources, 215 Centennial Building,
1313 Sherman Street, Denver,

to

Colorade 80203, Telephone: (303)
866-3567.

FOR FURTHER INFORMATION CONTACT:
Robert H. Hagen, Telephone: (505) 766~
1486.

SUPPLEMENTARY INFORMATION:

L Background on the Colorado

IL. Submission of Proposed Amendment
II. Public Comment Proceduyes

IV. Procedural Determinations

L Background on the Colorado Program

On December 15, 1980, the Secretary
of the Interior conditionally spproved
the Colorado program. General
background information on the
Colorado program, inctha}udhm the
Secretary's findings, i ition of
comments, and the condmwof
approval of the Coloredo program can
be found in the December 15, 1980,
Federal Register (46 FR 82173).
Subsequent actions concerning
Colorada’s program and program
amendments can be found at 30 CFR
206.15, 906.16, and 906.30.

II. Submission of Proposed Amendment

By letter dated June 30, 1993,
Color?i(ri: submitted a proposed
amendment to its program pursuant to
SMCRA (Administrative Record No.
CO-552). Colorado submitted the
proposed amendment in part at its own
initiative and in part in tgm .

certain issues identified in
Mzgnz 1986, and March 22, 1990
(Administrative Record Nos. CO-282
and CO-496), that OSM sent to
Colorado in accordance with 30 CFR
732.17(c). The provisions of 2 Code of
Colorado Regulations 407-2, the rules
and regulations of the Colorado Mined
Land Reclamation Board, that Colorado
proposed to amend are: definitions for
“road,” “haul road,"” “access read,"” and
“light use road™ at Rules 1.04(111)(a)
through (c}); permit application
requirements for support facilities,
stream fords used as temporary
construction routes, and certification of
plans and drawings for haul and access
roads at Rules 2.05.3(3){a) and (c){vi)
and (vii); reclamation plan requirements
for all roads at Rule 2.05.4(2); permit
application requirements for haul roads
concerning general requirements,
location, design and construction,
maintenance, and reclamation at Rules
4.03.1(1) (a), (b}, (d), and (e),
4.03.1(2)fb), 4.03.1(3) () and (e){ix},
4.03.1(6}{c), 4.03.1(7)(b} and (b){ix);
permit application requirements for
access roads concerning general
requiremsnts, location, design and
construction, maintenance, and
reclamation at Rules 4.03.2(1)(z), (b), (e},
and (f), 4.03.2(2)(b), 4.03.2{3}{c), and
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(e)(ix), 4.03.2(6) (a) and (c), and
4.03.2(7)(b) and (b)(ix) permit
application requirements for light-use
roads concerning general requirements,
location, design and construction,
maintenance, and reclamation at Rules
4.03.3(1) (a) and (b), 4.03.3(2)(b),
4.03.3(3)(c), 4.03.3(6)(c), and
4.03.3(7)(i); performance standards for
coal exploration in regard to roads at
Rules 4.21.4(3)(b)(i) through (iii),
4.21.4(3)(c)(i) through (iii), and
4.21.4(3)(d)(i) and (ii); permit
application requirements for the return
of coal mine waste and coal processing
waste to abandoned workings at Rules
2,05.3(9)(a) and 2.05.3(10)(a) through
(e); performance standards for disposal
of spoil in head-of-hollow fills an
disposal of noncoal waste at Rules
4,09.3(2)(c) and 4.11.4(3); general
backfilling and grading requirements for
cut-and-fill terraces at Rules 4.14.2(2) ~
and (2)(c); performance standards for
mountaintop removal operations at
Rules 4.26.2(2) and (2)(a) through (c);
and performance standards for the use
of explosives at Rules 4.08.4(10) and
(10)(a) through (c), and 4.08.6(1).

In addition to the above revisions,
Colorado’s amendment also contained a
Statement of Basis, Specific Statutory
Authority, and Purpose. This statement
provides Colorado’s rationale for
submitting the revisions proposed in the
amendment. In particular, Colorado
included a policy statement explaining
what it would consider, on a case-by-
case basis, in making a determination of
the program’s jurisdiction over public
roads. These considerations include
whether the road is constructed or
improved by an operator, mining related
use, and degree of mining-related
im(gacts to the road.

SM published a notice in the July
21, 1993 Federal Register (58 FR 38989)
announcing receipt of the amendment
and inviting public comment on its
adequacy (Administrative Record No.
C0O-555). The public comment period
ended August 20, 1993.

During its review of the amendment,
OSM identified concerns or requested
clarification regarding Colorado’s (1)
criteria to be used for determining
jurisdiction over public roads,
specifically with regard to the concept
of relative use proposed in the policy
statement for Colorado’s proposed
definition for “road”’ at Rule 1.04(111);
(2) regulation of road dust and dust
occurring on other exposed surfaces
proposed at Rules 4.03.1(1)(a) and (b),
4.03.1(2) (a) and (b), and 4.03.3(1) (a)
and (b); (3) alternative design criteria for
haul and access roads proposed at Rules
4.03.1(1)(e) and 4.03.1(2)(e); and (4) the
use of the term “solid waste material”

instead of the term "‘noncoal mine
waste" proposed in the performance
standards for disposal of noncoal waste
at Rule 4.11.4(3). OSM notified
Colorado of the concerns by letter dated
September 30, 1993 (Administrative
Record No. CO-575). Colorado
responded in a letter dated November 3,
1993, by submitting additional
explanatory information and a revised
amendment (Administrative Record No.
C0O-587).

The provisions of the rules that
Colorado proposes to clarify or further
amend are the (1) policy statement for
the definition for “road” at Rule
1.04(111); (2) regulation of road dust
and dust occurring on other exposed
surfaces proposed at Rules 4.03.1(1) (a)
and (b), 4.03.1(2)(2) and (b), and
4.03.3(1)(a) and (b); (3) permit
application requirements for haul roads
concerning alternative design criteria at
Rules 4.03.1(1)(e) and 4.03.1(2)(e); and
performance standards for disposal of
noncoal waste at Rule 4.11.4(3). -

I11. Public Comment Procedures

OSM is reopening the comment
period on the proposed Colorado
program amendment to provide the
public an opportunity to reconsider the
adequacy of the proposed amendment
in light of the additional materials
submitted. In accordance with the
provisions of 30 CFR 732.17(h), OSM is
seeking comments on whether the
proposed amendment satisfies the
applicable program approval criteria of
30 CFR 732.15. If the amendment is
deemed adequate, it will become part of
the Colorado program.

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Albuguerque Field Office
will not necessarily be considered in the
final rulemaking or included in the
administrative record.

IV. Procedural Determinations
1. Executive Order

This groposed rule is exempted from

review by the Office of Management and
Budget (OMB) under Executive Order
12866 (Regulatory Planning and
Review).

2. Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the

applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 12550) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731 and 732 have

‘been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act of 1969 (42
U.S.C. 4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 906

Intergovernmental relations, Surface
mining, Underground mining.
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Dated: November 23, 1993.
Raymond L. Lowrie,
Assistant Divector, Western Suppoert Center.
[FR Doc. 93-29755 Filed 12-3-93; 8:45 am])
BILLING CODE 4310-05-M

30 CFR Part 914

Indiana Abandoned Mine Land
Reclamation Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; reopening and
extension of comment period on
proposed amendment. .

SUMMARY: OSM is announcing the
receipt of revisions to a previously
proposed amendment to the Indiana
Abandoned Mine Land Reclamation
{AMLR) Program (hereinafter referred to
as the Indiana Program) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA), as
amended. The proposed amendment is
intended to provide the policies and
procedures with which Indiana would
conduct the Abandoned Mine Land
Reclamation emergency program on
behalf of OSM. OSM announced receipt
of the original submittal of the
amendment in the January 14, 1993,
Federal Register (58 FR 4374). OSM
received the proposed changes to the
original submittal on October 29, 1993
(Administrative Record No. IND-1303).
The proposed amendment is intended to
address OSM's comments on the
original submittal.

This notice sets forth the times and
locations that the Indiana program and
the proposed amendment to that
program will be available for public
inspection, and the comment period
during which interested persons may
submit written comments on the
propesed amendment.

DATES: Written comments musi be
received on or before 4 p.m. on
December 20, 1993.

ADDRESSES: Written comments should
be mailed or hand-delivered to Mr.
Roger W. Calhoun, Director,
Indianapolis Field Office, at the address
lisied below.

Copies of the Indiana program, the
proposed amendment, and all written
comments received in response to this
notice will be available for public
review at the addresses listed below
during normal business hours, Monday
through Friday, excluding holidays:
Office of Surface Mining Reclamation

and Enforcement, Indianapolis Field

Office, Mintan-Capehart Federal

Building, 575 N. Pennsylvania Street,
Room 301, Indianapelis, IN 46204,
Telephone: (317) 226-6166

Indiana Department of Natural
Resources, Division of Reclamation,
P.O. Box 147, Jasonville, IN 47438,
Telephone: (812) 665-2207.

Each requester may receive, free of
charge, one copy of the propased
amendment by contacting the OSM
Indianapolis Field Office.

FOR FURTHER INFORMATION CONTACT:
Mr. Roger W. Calhoun, Director,
Indianapolis Field Office, (317) 226~
6700.

SUPPLEMENTARY INFORMATION:
1. Background on the Indiana Program

On July 29, 1982, the Indiana program
was made effective by approval of the
Secretary of the Interior. Information
pertinent to the general d on
Indiana’s m, including the
Secretary’s findings, the disposition of
comments, and a detailed explanation of
the conditions of appraval of the
Indiana program can be found in the
July 26, 1982, Federal Register (47 FR
321110). Su actions i
the conditions of approval and AMLR
program amendments are identified at
30 CFR 914.20 and 914.25.

Section 410 of SMCRA authorizes the
Secretary to use funds under the AMLR

to abate or control emergency
situations in which adverse effects of
past coal mi an immediate
danger to the public health, safety, or
general welfare. On September 29, 1982
(47 FR 42729), OSM invited States to
amend their AMLR Plans for the
purpose of undertaking emergency
reclamation programs on behalf of OSM.
States would have to demonstrate that
they have the statutory authority to
undertake emergencies, the technical
capability to design and supervise the
emergency work, and the administrative
mechanisms to quickly respond to
emergencies either directly or through
contractors.

Under the provisions of 30 CFR
884.15, any State may submit proposed
amendments to its approved AMLR
Plan. If the proposed amendments
charge the scope or major policies
followed by the State in the conduct of
its AMLR program, the Director must
follow the procedures set out in 30 CFR
884.14 in reviewing and approving or
disapproving the proposed
amendments.

The proposed assumption of the
AMLR emergency program on behalf of
OSM is a major addition to the Indiana
AMLR program. To assume the
emergency program, Indiana must revise

the Indiana Plan to include conducting
the AML emergency program.

IL Discussion of the Proposed
Amendment

By letter dated November 12, 1892
(Administrative Record No. IND-1171),
the Indiana Department of Natural
Resources (IDNR), Division of
Reclamation, submitted a proposed
Program Amendment to the Indiana
Program. This amendment is intended
to demonstrate Indiana’s capability to
effectively perform the AMLR
emergency prograin on behalf of OSM.
In support of the amendment,
Indiana also submitted responses to
OSM's September 29, 1982, guidelines
for State proposals to assume the
emergency program (47 FR 42728).

OSM announced receipt of the
proposed amendment in the Jan 14,
1993, Federal Register (58 FR 4374). On
October 29, 1993 (Administrative
Record Number IND-1303), Indiana
submitted a revised version of the
amendment which was submitted on
November 12, 1992. The
revisions are intended to OSM's
comments on the original submittal. In
addition to the proposed revisions,
discussions m!ll: Indiana concerning
grant funding by OSM of the Indiana
emergency program are in progress.

Indiana’s proposed revisions to the
original amendment of November 12,
1992, are summarized below:

Indiana Htem 3fa)

Indiana has revised the definition of
“emergency” to mean “‘any unexpected
or sudden condition that is determined
to be the result of past coal mining
practices which directly threstens or
affects the public health, safety or
general welfare of the citizens of
Indiana.” The previous version of the
definition defined emergency as “any
unexpected or sudden condition that is
the apparent result of past coal mining
practices which directly or potentially
threatens or affects the public health,
safety or general welfare of the citizens
of Indiana. As in all other aspects of ths
AML program, geneml welfare includes
eccnomic loss.” The primary changes
are the deletion of the words “apperent”
and “potentially,” and the deletion of
the sentence which begins “as in all
other aspects * * *.*

“Indiana Item 3(b)

Indiana has revised this provision to
make it clearer than OSM must hoth
make a finding of fact that an emergency
exists, and must approve the scope of
the work to abate the emergency.
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Indiana Item 4{a)

Indiana has revised the figures
presented with the pro
amendment. As revised, Figure 1 is a
chart of the organization and
management structure of the restoration
program including the emergency
program stafl. This figure was cited in
the original submittal but was not
provided. Figure 2 shows OSM
emergency declarations/investigations
by county (1981 through March 1992).
This figure was included in the original
submittal but was identified as “Figure
1‘“

Indiana ltem 4(d}

Indiana has clarified the initial
paragraph in 4(d} by deleting language
which had been inadvertently repeated
and which had confused the meaning of

the paragraph.
Indiana Ifem 6

Indiana has revised the second
paragraph at Item 6 to clarify that
Indiana is assuming the administration
of the emergency program rather than
responsibility for the emergency
program. OSM cannot relinquish its
responsibility for the emergency
program, but can authorize Indiana to
administer the program.

Indiana Attachment #2

Indiana has added, on the “Indiana
AML Emergency Investigation Report™
form, a place for the identification of
latitude and longitude.

Indiana Reclamation Plan

Indiana has amended the table of
contents, and Part 884.13(c}(3)
Emergency Policy, of the Indiana
Reclamation Plan to incorporate the
Emergency Reclamation Program into
the Indiena Reclamation Plan.

The full text of proposed program
amendment revision submitted by
Indiana is available for public
inspection at the addresses listed above.
The Director now seeks public comment
on whether the proposed amendment is-~-
no less effective then the Federal
regulations. If approved, the amendment
will become part of the Indiana
program.

111, Public Commen! Procedures

In sccordance with the provisions of
30 CFR 884.15, OSM is now sesking
comment on whether the amendment
proposed by Indiana satisfies the
epplicable requirements for the
approval of State AMLR p
amendments. If the emendment is
deemed adequate, it will become part of
the Indiana program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter's recommendations.
Comments received after the time
indicated under “DATES" or at
locations other than the Indianapolis
Field Office will not necessarily be
considered in the final rulemaking or
included in the Administrative Record.

IV. Procedural Determinations
Executive Order 12866

This proposed rule is exempted from
review by the Office of Management and
Budget under Executive Order 12866.

Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778 and
has determined that, to the extent
allowed by law, this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State and Tribal
abandoned mine land reclamation plans
and revisions thereof since each such
plan is drafted and adopted by a specific
State or Tribe, not by OSM. Decisions
on proposed State and Tribal abandoned
mine land reclamation plans and
revisions thereof submitted by a State or
Tribe are based on a determination of
whether the submitial meets the
requirements of Title IV of SMCRA (30
U.S.C. 1231-1243) and the Federal
regulations at 30 CFR Parts 884 and 8488.

Naotional Environmental Policy Act

No environmental impact statement is
required for this nile since agency
decisions on proposed State and Tribal
abandoned mine land reclamation plans
and revisions thereof are categorically
excluded from compliance with the
National Environmental Policy Act (42
U.S.C. 4332) by the Manual of the
Department of the Interior [516 DM 6,
appendix 8, paragraph 8.4B(29]].

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by the Office of
Management and Budget under the
Papsrwork Reduction Act, 44 U.S.C.
3507 et seq.

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a

substantial number of small entities
under the Regulatory Flexibility Act {5

U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon Federal regulations for which an
economic analysis was prepared and
certification made that such regulations
would not have a significant economic
effect upon a substantial number of
small entities. Hence, this rule will
ensure that existing requirements
established by SMCRA or previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assuinptions in the analyses for
the corresponding Federal regulations.

List of Subjects in 30 CFR Part 914
Intergovernmental relations, Surface

mining, Underground mining.

. Dated: November 29, 1983.

Carl C. Close,

Assistant Director, Eastern Support Center.

[FR Doc. 93-29756 Filed 12-3-93; 8:45 am]

BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80
[AMS—FRL—4808-1]
RIN 2060-ADT1

Regulation of Fuels and Fuel
Additives: Standards for Deposit
Control Gasoline Additives

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: Section 211(1) of the Clean Air
Act requires the use of deposit control
additives in all gasoline used in the
United States beginning january 1, 1295,
The proposed regulation includes a
detergent additive certification program,
test procedures, performance standards,
and enforcement provisions designed to
ensure the effective control of fuel
injector and intake valve deposits.
DATES: Comments on this proposal will
be accepted until February 11, 1924.
EPA will conduct a public hearing on
January 11, 1994. Additional
information on the comment procedure
and public hearing can be found under
“Public Participation” in the
Supplementary Information section of
this document.

ADDRESSES: Interested parties may
submit written comments (in duplicate
if possible] to Public Docket No, A-91—
77 at the following address: U.S.
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Environmental Protection Agency, Air
Docket Section (LE-131), 401 M Street
SW., Washington, DC 20460. The
Agency requests that a separate copy
also be sent to the contact person listed
below. The docket is located at the
above address in Room M-1500,
Waterside Mall (ground floor), and may
be inspected from 8:30 a.m. to 12 pm
and 1 to 3 p.m,, Monday through Friday.
The proposed regulatory text and other
materials related to this rulemaking are
available for review in the docket. A
reasonable fee may be charged for
copying docket materials.

The public hearing will be held at
Holiday Inn—North Campus, 3600
Plymouth Road, Ann Arbor, Michigan,
48105. The hearing will begin at 9 a.m.
and will continue until all testimony
has been presented. :
FOR FURTHER INFORMATION CONTACT: Mr.
Jeffrey A. Herzog, U.S. EPA (RDSD-12),
Regulation Development and Support
Division, 2565 Plymouth Road, Ann
Arbor, MI 48105; Telephone: (313) 668—
4227, Fax: (313) 741-7816. To request
copies of the proposed regulatory text of
this NPRM, contact Ms. Carol Connell at
the same address; Telephone: (313) 668~
4349, Fax: (313) 741-7816.

SUPPLEMENTARY INFORMATION:
1. Introduction
A. Legal Authority and Applicability

1. Section 211(1)

The accumulation of fuel deposits in
motor vehicle engines and fuel supply
systems has been shown to have
significant adverse effects on exhaust
emissions and, in some cases, on fuel
economy as well. Detergent additives
can help to prevent these deposits?.
Accordingly, Congress specified in
section 211(1) of the Clean Air Act that:

Effective beginning January 1, 1995, no
person may sell or dispense to an ultimate
consumer in the United States, and no refiner
or marketer may directly or indirectly sell or
dispense to persons who sell or dispense to
ultimate consumers in the United States, any
gasoline which does not contain additives to
prevent the accumulation of deposits in
engines or fuel supply systems * * *.

Section 211(1) further provides that “the
Administrator shall promulgate a rule
establishing specifications for such
additives.” As provided in section
211(1), EPA is proposing that all parties
involved in the chain of gasoline
production, distribution and sale are
responsible for compliance with the
detergent requirements. For the reasons

1 See Sen. Rep. No. 101-228, 101st Cong., 1st
Sess, at 116 (Dec. 20, 1989) (“(F)uel additives, such
as detergents, are available to maximize the
performance of engines and minimize emissions.").

explained in the enforcement section of
this preamble, EPA also is proposing
that certain compliance responsibilities
apply to manufacturers of detergent,
even before it is blended with gasoline.
Section 211(1) refers to “any
gasoline,” and does not distinguish
between gasoline used for highway
vehicles and engines and gasoline used
in nonroad applications. EPA believes
and is proposing that the detergent
requirements apply to all gasoline used
in highway vehicles and engines
(including both reformulated and
conventional gasolines,2 oxygenated
gasoline, and the gasoline component of
alcohol blends such as M85 and E85), as
well as gasoline used in nonroad
applications (including racing fuel for
stock car racing and marine fuel). EPA’s
current regulations define “gasoline” to
mean “any fuel sold in any State for use
in motor vehicles and motor vehicle
engines, and commonly or
commercially known or sold as

-gasoline.” (40 CFR 80.2). EPA has

traditionally interpreted this definition
to mean that gasoline includes all fuel
that can be used in motor vehicles, even
if some sell the fuel for nonroad
applications. EPA believes that this
interpretation is reasonable because
gasoline that can be used in motor
vehicles may ultimately be used in
motor vehicles, even if it is primarily
sold for use in other applications. For
example, gasoline sold at a marina for
use by boats must still comply with the
giroposed regulations since the same

el could reasonably be sold elsewhere
for use in motor vehicles. This position
is consistent with EPA’s interpretation
of the applicability of prior regulation of
gasoline characteristics, such as
volatility control. Further, in the 1990
Amendments to the Clean Air Act,
Congress specifically expanded the
scope of EPA’s general authority to
regulate fuels and fuel additives to
include authority over fuel for use in
nonroad engines and nonroad vehicles.
This provision, which reflects
Congress’s understanding that fuels
used in a variety of specified
applications might be regulated,
supports reading the unqualified
language *“any gasoline’" in section
211(l) to include all gasoline for
highway and nonroad applications. EPA
proposes that gasoline for military use

2 Reformulated and conventional gasolines are
both defined in the following Federal Register
notices: Notice of Rulemaking for
Regulation of Fuel and Fuel Additives; Standards
for Reformulated and Conventional Gasoline, 56 FR
31176 (July 9, 1991); Supplemental Notice of
Proposed Rulemaking, 57 FR 13416 (April 16,
1992); Second Supplemental Notice of Proposed
Rulemaking, 58 FR 11722 (Feb. 26, 1993).

be covered by this regulation. Comment
is requested on whether gasoline for
military use in military vehicles should
be covered by the detergent
requirements, and on any legal basis to
exempt such fuel from the requirements.
Similarly, comments are requested on
the need for and feasibility of applying
the requirements to stock car racing,
marine and other special purpose fuels,
including possible legal bases for
exempting any such fuels.

The Agency is also proposing that
both leaded and unleaded gasoline be
required to contain detergent additives
that comply with the proposed
regulation. While barred from sale for
highway vehicles as of January 1, 1995,
leaded gasoline will still be permitted to
be sold for off-highway use, for
example, in certain construction
equipment and farm vehicles. EPA
believes that the use of detergent
additives in leaded gasolines would
have a beneficial impact on the
emissions performance of leaded
engines.

A does not believe and is not
proposing, however, that the detergent
requirements apply to gasoline used in
internal combustion aircraft engines that
are separately regulated under part B of
title I of the Clean Air Act. While EPA
has new authority under part A of the
Clean Air Act in the 1990 Amendments
to regulate nonroad engines and
vehicles (section 213) and expanded
authority to regulate fuels used by these
sources (section 211(c)), the authority to
regulate aircraft emissions was not
changed. EPA’s part B authority is
subject to consultation with the
Department of Transportation (DOT),
and is subject to disapproval by the
President on the basis of a finding by
the Secretary of Transportation that the
regulation would create a hazard to
aircraft safety. In a separate statute,
Congress authorized DOT to regulate the
content of aviation fuel (see Federal
Aviation Act of 1958, as amended, 49
U.S.C. App. section 1421(e)). Given this
background, EPA does not believe that
Congress intended that the detergent
requirements of section 211(l) should
apply to aviation gasoline. This’is
consistent with a staff memorandum
from EPA’s Office of General Counsel
concluding that internal combustion
aircraft engines are not included within
title II's nonroad provisions.? In
addition, the gasoline used in internal
combustion aircraft engines is generally
not appropriate for use in motor

3 Memorandum from John Hannon, Attorney,
through Alan W. Eckert, Associate General Counsel.
to William G. Assistant Administrafor
for Air and Radiation (August 8, 1991).
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vehicles. Such gasoline is very high
octane for use in very high compression
aircrafl engines. Since such gasoline is
generally not sold for use in motor
vehicles, exclusion of this gasoline is
alsc consistent with EPA’s general
approach under 40 CFR 80.2.

2. Section 211(c)

EPA is issuing today’s proposal under
the authority of section 211(c} as well as
section 211(}) so that the mption
provisions of section 211{c)4) will
apply. This is consistent with the
approach EPA has taken in its proposed
reformulated ine regulations. See
57 FR at 13493. As explained theve,
whenever the federal government
regulates in an area, the issue of
preemption of State action in the same
area is raised. Here, as with
reformulated gasoline and the
associated “anti-dumping” program, the
regulations will affect virtually all of the
gasoline sold in the United States. Also,
in contrast to commodities produced
and sold in a single area of the country,
gasoline produced in ons area is often
distributed to other areas. The national
scope of gasoline production and
distribution that federal rules
like those proposed in this notice
should preempt State action to aveid an
inefficient patchwaork of potentially
conflicting Section 211(c),
enacted in the 1977 Amendments to the
Clean Air A, provides that federal
fuels regulations adopted under that
authority preempt non-identical State

controls except under certain specified
circumstances set out in section

211(c)}4). Those exceptions (1) to
any State for which applimggzloyf.
section 200(s) of the Act has at any time
been waived under section 209(b); and
(2) where non-identical State
regulations are h:],al:hd in a State
implementation as necessary to
achiavd:rﬂ;o national or
secon ambient air standard
which the plan xmplen?:n.tlni.'y Thus, enly
California may regulate gasoline
detergency under the first exception.
Other states may adopt nonidentical
regulations only wpon the specified
showing under the second exception.
Section 211(c) authorizes the
Administrator, by regulation, to “‘control
or prohibit the manufacture,
introduction into commerce, offering for
sale, or sale of any fuel or fuel additive
for use in 8 motor vehicle, motor vehicle
engine, or nonroad engine or nonroad
vehicle”™ if, under section 211{c){(I}A),
emission products of the fuel or additive
cause ar contribute to air polhution
endangering the public health or
welfare, or, under section 211(c){1}B), if
emission products of the fuel or additive

will impair to a significant degree the
performance of an emission control
device in general use. While EPA
believes that it has clear authority 1o
regulate gasoline detergency under
section 211(c){1)(A), the Agency also
recognizes that it may also-have such
autherity under section 211(c)(1)(B).
That gasoline emissions cause or
contribute to harmful air pollution is
now undisputed, and a requirement for
proper detergent additization to mitigate
such emissions is appropriate under this
authority. Also, deposits from the
process of gasoline combustion may
significantly impair the performance of
engines designed to control emissions.
In particular, deposits in fuel injectars
may undercut the effectiveness of
engines’ oxygen sensors in ensuring the
best fuel/air ratio to control emissions.
EPA requests comment on its authority
to regulate gasoline detergency under
this provision, and on the cost benefit
analysis that must be provided under
section 211(c)(2}(B) to support such
authority. EPA also believes that the
broad authority of section 211(c])
supports certain program elements that
EPA is proposing in order to make the
detergent program most effective. As
explained further below, these include a
certification scheme and, as explained
in the enforcement section of
preamble (Section X), application of
certain requirements to detergent
manufacturers even prior to blending of
detergent with gasoline.

EPri believes consideration of the
factors under section 211{c}2}(A}
sup its authority under section
211(c)(1)(A). Air pollution from gasoline
vehicles is clearly harmful. Further,
while vehicle technology can affect
depesit formation, EPA does not believe
that deposit formation and the
sssociated emissions effect can
r(:iasonabl or cost effectively be
a by requiring changes in
vehicle design. Vehicle manufacturers
have an incentive and continue to work
to minimize susceptibility to deposit
formation, which affects driveability as
well as emissions. In addition,
detergents are also important to control
deposits in vehicles currently in use and
prone to deposit formation which will
continue to remain in use for some time.

B. Overview of the Proposed Progrom
1. Regulatory Approach

In developing its proposed
implementation approasch, EPA has
primarily considered two basic
regulatory strategies. First is a
“comm trol” or “formula”™
approach, and second is a
standard. Under the first strategy, EPA

would establish chemical specifications
for detergent additives that would be
considered acceptable for compliance.
EPA would also establish additive
concentrations (gasoline treatment rates)
for each specified detergent. While this
“formula™ approach appears relatively
simple on its face, EPA believes it to be
impractical and unsatisfactory. Any list
of specific detergent additives or
chemical formulas which EPA could
establish to be acceptable for use would
have to be limited te well-known
substances with extensive prior
validation of effective treatment levels.
This would nearly preclude the use of
special proprietary additives with
potentially equal or greater effectiveness
and would mibit or stifle research and
innovation in the field. The ability to
tailor additive treatment levels to the
deposit-forming characteristics of the
fuel would also be severely hampered
under this approach. This is because
EPA, without controlling the
characteristics of the fuel itself, would
have great difficulty in establishing
specifications that varied depending on
the fuel and would therefore have to set
specifications that would be applicable
to all fuels.

The second basic strategy EPA
considered, and the one EPA is
proposing today, would entail 2
performance-based certification process.
Under this strategy, all gasoline
dr:turlldb\::d and sold in the Unit(:!' States
wi required to contain a detergent
additive which, in the context of
prescribed vehicle testing, had the
demonstrated ability to mest specified
standards of depesit control
performance in a predetermined series
of test fuels. Additives meeting the
det t standards would

alify for certification. They would
&len be acceptable for meeting gasoline
deposit control requirements when used
at the treatment rates which were
needed to meet the performance
standards during testing.

The proposed ce-based
certification process would require the
detergent certifier to submit a brief
package of information to EPA to apply
for a certification number. The p:
would include a short summary of test
data and an attestation that all testing
and ance requirements were
satisfied. In issuing the certification
number, EPA would in many cases
accept the applicant’s attestation as the
sole basis for issuing the number. Thus,
to a large degree, the certification
process is actually & process of self-
certification. However, EPA would
reserve the right to examine any and all
of the required data to verify
compliance, and could deny or revoke
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a certification based on this review (see
Sections IV and X).

This performance-based certification
strategy would be far more flexible than
the implementation approach based on
adherence to predetermined additive
“formula” requirements. It would allow
the fuel and fuel additive industries and
the general competitive marketplace to
decide which additives should be used.
It would thus encourage continued
development and innovation by the
industry of new products which could
offer functional and/or economic
advantages over existing detergent
additives. By offering the opportunity to
tailor the certification test fuel
specifications to fit relatively
circumscribed gasoline pools, this
strategy could also permit additive
treatment rates to be adjusted according
to the deposit-forming tendencies of the
fuel.

While section 211(1) authorizes EPA
to promulgate a rule establishing
specifications for detergent additives
(under either a formula or performance
standard approach), it does not
explicitly call for a certification
procedure. Nevertheless, EPA believes
that certification requirements are
necessary to make program
implementation most effective, and are
authorized under sections 211(1), 211(c)
and 301(a). Because EPA is choosing a
performance standard approach, the
Agency believes certification based on
testing to verify that the gasoline and
detergent meets the performance
standards prior to marketing and sale is
an important component of its
enforcement program.

The Agency reserves the right to
duplicate certification test procedures to
confirm that the detergent meets the
certification standard under these
procedures. However, duplicate testing
is complex and time-consuming.
Therefore, EPA “confirmatory” testing,
while potentially an occasional
ancillary enforcement tool, would be
impractical and unworkable as the
program’s basic enforcement strategy.
The mandatory certification approach,
on the other hand, simplifies
enforcement by determining an
additive's effectiveness up-front, and
reducing the remaining enforcement
task to ensuring that the proper ty&e and
amount of previously certified additive
has been added to the gasoline in the
market. For this purpose, actual
detection and measurement of the
amount of detergent additive in gasoline
would be very difficult and, in some
cases, would not currently be possible
with acceptable precision. However,
such follow-up determinations could be
accomplished through paper audit

“mass balance' procedures rather than
actual chemical or vehicle-based testing.
EPA is not proposing to test randomly
selected samples of in-use gasoline in
various vehicle technologies to confirm
the proper level of performance in all
vehicles.

Based on these considerations, EPA
believes that mandatory certification of
detergent gasoline is a necessary and
appropriate strategy to best establish
specifications under section 211(1).
Section 301(a), which authorizes the
Administrator “to prescribe such
regulations as are necessary to carry out
his (or her) functions under this Act,”
supports EPA’s authority to require
certification. EPA’s authority to collect
information for such certification also
derives from section 208, which permit
EPA to require a person to maintain
records, provide information, and/or
conduct testing “* * * to determine
whether the person has acted or is
acting in compliance with this part
* * *and regulations thereuncﬁar, orto
otherwise carry out the provision(s) of
this part* * *.” Finally, as in the
reformulated gasoline program, EPA's
authority under section 211(c) to
*“control or prohibit” the sale of fuels
and fuel additives includes the
authority to place conditions on sale,
including certification.

EPA anticipates that all detergent
additives used in compliance with this
proposed regulation will be properly
registered according to existing
regulations in 40 CFR part 79.
Detergents are also e ed to conform
to applicable criteria which define fuels
and additives considered by EPA to be
“substantially similar” to certification
fuels (see 56 FR 5352, February 19,
1991). Additional registration
requirements have been pro (see
57 FR 13168, April 15, 1992), involving
manufacturer responsibilities for testing

. the potential health effects of the

emissions of fuels and fuel additives.
Detergent additives used in compliance
with this proposed regulation would
also be subject to these additional
registration requirements, upon
finalization of that rule.

2. Timing Factors

EPA currently anticipates
promulgating this rule late in 1994.
Section 211(1) clearly specifies that all

asoline contain detergent additives
lgaeginning January 1, 1995. This
statutory provision is self-
implementing, and is effective whether
or not EPA promulgates regulations
effective January 1, 1995. Thus, the
industry would have only a few months
to comply with the requirements of the
rule. The Agency does not believe these

few months after final promulgation
would provide sufficient lead time by
1995 for industry to comply with the
certification program being proposed,
including requirements to locate test
fuels conforming to the required
specifications and to conduct complex

‘vehicle-based performance tests using

these test fuels.

EPA believes that one-year lead time
is sufficient, and is proposing that the
full set of requirements, including
locating test fuels and conducting
vehicle testing, be applicable beginning
January 1, 1996. For 310 first year of the
program EPA is proposing simpler
requirements. This simpler program
would provide a regulatory structure to
avoid difficulty in enforcing the self-
imﬁlementing statutory provision, and
will establish specifications for clear
and consistent minimum detergency
requirements. As noted, all gasoline is
required to contain appropriate
detergent additives beginning January 1,
1995. During the first year of the
program, an optional simplified set of
certification requirements would be in
effect. Those wishing and able to certify
under the more complicated
requirements would have the option to
do so for 1995.

The interim option proposed for the
first year would primarily require that
certified detergent additives be
composed of chemicals with known
detergency action and be present at least
at a minimum functional concentration.
Again, some manufacturers may
nevertheless wish to utilize the full set
of certification options to demonstrate
the required levels of performance.
Thus, additives with chemical
compositions that do not conform to the
list of known detergent additives could
still be used, provided that the
necessary certification testing was
conducted. Also, during the first year of
the program a detergent certified under
the California detergent additive
program (Title 13, section 2257 of the
California Code of Regulations) would
be acceptable for gasoline marketed
nationally. The details of these phase-in
requirements are discussed in detail in
Section IX “Alternative Interim
Detergent Additive Program” and
Section X, “Enforcement”.

3. Organization of the Notice

The remainder of this notice includes
a detailed description of EPA’s
proposed performance-based
certification strategy and the interim
detergent registration p
Following background discussions in
Sections IT and III on fuel deposit
formation and effects, Section IV
describes three primary options which
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would be available to applicants for
detergent/gasoline certification: a
nationwide option (in which a detergent
would be certified for use in gasoline
sold throughout the United States); a
Petroleum Administration Defense
District (PADD) certification option (in
which a detergent would be certified for
use in gasoline in a particular region);
and a fuel-specific option (in which a
detergent would be certified for use in

a particular refiner’s or group of
refiner’s segregated fuel). Under the
national and PADD certification options
provisions are provided for the
certification of detergents for use in
either moderately severe gasolines or
the more severe gasolines within the
given certification region. Potential re-
certification requirements are also
addressed in Section IV. In Section V,
other alternatives, including specific
certification provisions for premium
grade, oxygenated, and reformulated/
conventional gasolines, are discussed
for consideration. Specifications for the
certification test fuels which are
proposed for use under each of the
proposed options and the alternative
options are proposed in Section VI. The
vehicle tests and detergent additive
performance standards proposed for
certification are discussed in Section
VIL In Section VIII, proposed provisions
are included for coordinating the federal
certification requirements with the
detergent gasoline program already
implemented in the State of California.
The proposed interim program is
detailed in Section IX and proposed
enforcement procedures are discussed
in Section X. The remainder of the
notice provides additional information
on the program'’s costs, benefits, and
various administrative issues.

The proposed regulatory text is not
included in this Federal Register notice,
but is available in Docket No. A-91-77
or by request from the EPA contact
persons designated earlier in this notice
free of charge. The proposed regulatory
language is also available on the
Technology Transfer Network (TTN),
one of EPA’s electronic bulletin boards.
TTN provides information and
technology exchange in various areas of
air pollution control. The service is free,
except for the cost of a phone call. Dial
(919) 541-5742 for a 1200, 2400, or 9600
bps modem. If more information on
TTN is needed, call the systems
operator at (919) 541-5384.

C. List of Key Acronyms

CCD: Combustion chamber deposit(s)
IVD: Intake valve deposit(s)

ORI:  Octane requirement increase
OVI: Oil viscosity increase

PFI: Port fuel injector(s). (Note: “Fuel
injector’ is understood to be
shorthand for “port fuel injector”)

PFID: Port fuel injector deposit(s)

II. Background

Engine and fuel supply system
deposits can be grouped into three
categories: Fuel system deposits
(primarily carburetor or fuel injector

eposits), intake system deposits
(primarily intake valve deposits, (IVD)),
and combustion chamber deposits
(CCD). Depending on their location,
quantity, morphology, and chemical
composition, such deposits can cause
significant performance problems,
including increased emissions, reduced
fuel economy, reduced durability,
impaired driveability, and an increase
in the octane requirement of the engine.

The quality and frequency of use of
deposit control additives have steadily
increased since 1986, Based on
discussions with various representatives
of the petroleum, gasoline additive, and
automobile industries, EPA estimates
that 90 percent of the gasoline sold
nationwide in 1990 contained additives
which provide some level of carburetor/
fuel injector deposit control. Of this 90
percent, EPA estimates that some level
of intake valve deposit control was
provided in 65 to 75 percent of the
gasoline sold. However, these estimates
do not address whether the level of
protection provided is sufficient or what
a sufficient level of protection is. An
estimated 10 percent of U.S. gasoline
contained no deposit control additives
in 1990. This fraction has remained
relatively constant since 1987. EPA
requests comment on these estimates.

Numerous variables, including fuel
quality, engine design, lubricating oil
use, driving cycle, and other vehicle
operating conditions, can have a highly
significant effect on both the deposition
rate and character of the deposits and
the severity of deposit-related effects.
Furthermore, some additives intended
for control of deposits in one location
may increase deposition in another
location. For example, carburetor/fuel
injector deposit control additives can
themselves contribute to the formation
of IVD. Also, some additives used to
control carburetor, fuel injector, and/or
intake valve deposits may increase or
alter CCD in such a way as to
incrementaly raise the engine’s octane
requirement. Some of these additives
may also cause the viscosity of the
lubricating oil to increase between
normal oil changes, potentially causing
the oil viscosity to exceed the level
recommended by the vehicle
manufacturer. Tﬁis oil viscosity increase
(OVI) can cause impaired cold

startability, reduced fuel economy,
reduced engine durability, and
increased hydrocarbon emissions. To
help provide a foundation for the
requirements of this proposed rule, the
following sections review the
information currently available about
the types, causes, and effects of fuel
deposits.

A. Fuel System Deposits

Carburetor deposits can cause
improper enrichment of the fuel/air
mixture, which can result in rough
idling, stalling, poor acceleration,
reduced fuel economy, and higher
emissions of hydrocarbons (HC), carbon
monoxide (CO) and, in some cases,
nitrogen oxides (NO,).4 Conventional
amine type detergent additives are
effective in preventing the accumulation
of carburetor deposits at doses of 20 to
60 ppm, and can clean up existing
deposits at higher concentrations.5
Since their introduction in 1954 for the
control of carburetor deposits, detergent
additives have steadily evolved to meet
the changing demands of vehicle and
fuel technology. Driveability problems
encountered with fuel injected vehicles
in 1986 resulted in the use of higher
levels of carburetor detergents and the
use of more effective detergent packages
such as polymeric detergents/
dispersants to maintain the needed level
of fuel injector cleanliness. Port fuel
injectors require a higher level of
gasoline detergency action than do
carburetors or throttle body injectors to
prevent the accumulation of deposits
and maintain proper performance.s
Therefore, detergent additives capable
of controlling port fuel injector deposits
(PFID) are also believed to be effective
in controlling the accumulation of
deposits in carburetors and throttle
body injectors.7

A number of recent papers provide
specific information on the formation,
characteristics, and effects of PFID. PFID
form in the narrow annular region at the
injector tip, on the surface of the
metering orifice, and on the pintle

+"Reformulated Gasoline: Proposed Phase 1
Specifications, Technical Support Document”, State
of California Air Resources Board, August 13, 1990.

s Gasoline and Diesel Fuel Additives, Critical
Reports on Applied Chemistry, Volume 25, Editor
K. Owen, The Society of Chemical Industry, 1989.

¢ “Deposits in Gasoline Engines—A Literature
Review", Gautam T. Kalghatgi, SAE Technical
Paper Series No. 902105.

7 “Final Statement of Reasons for Rulemaking
Including Summary of Comments and Agency
Responses”, Agenda Item No. 90-15-1, Public
Hearing to Consider Adoption of and Amendments
to Regulations Regarding Reformulated Gasoline:
Phase 1 Gasoline Specifications, (Deposits Control
Additives and Lead, September 28, 1990, State of
California Air Resources Board.
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valve.s These deposits may form
unequally on different injectors in the
same engine, causing an imbalance in
the air/fuel mixture supplied to the
individual cylinders. They may also
disturb the injector spray pattern,
resulting in impaired fuel/air mixing.
Similar to carburetor deposits, PFID can
result in reduced fuel economy,
impaired driveability, reduced vehicle
durability, and higher levels of exhaust
emissions. Unlike carburetor deposits,
however, PFID do not form when the
engine is operated continuously.
Repeated cycles of vehicle operation to
bring the vehicle to operating
temperature followed by vehicle hot
soak (when a hot engine is turned off
and allowed to cool slowly the vehicle
is said to hot soak) are essential for PFID
formation. Fuel quality also has a
significant effect on the rate of
deposition and the character of the
deposits formed, as does vehicle design
and operating condition. These fuel and
vehicle effects are discussed in Sections
III and V11, respectively.

The performance of detergent
additives varies greatly depending on
their composition, treatment rate,
gasoline quality, and nature of deposits.
Conventional amine carburetor
detergents were initially used at higher
concentrations to control PFID;
however, the thermal decomposition of
these additives on the intake valves at
high concentrations often led to an
unacceptable increase in IVD.® Today,
polymeric detergent/dispersants are
predominantly used. These agents rely
more on dis:g:xnsion of deposit
precursors on surface protection
(as the conventional amine carburetor
detergents do), possess better gasoline
solubility, and are usually more
thermally stable.

Once formed, fuel injector deposits
that contain a particularly high
percentage of inorganic material may be
very difficult or impossible to remove.10
Under most circumstances, however,
both “clean-up” and “keep-clean”
performance have been demonstrated

& “Deposits in Gasoline Engines—A Literature
Review”, G. Kalghatgi, SAE Technical Paper Series
No. 902105.

»“Gasoline Additive Requirements for Today's
Smaller Engines”, J. Udelhofen, and T. Zahalka,
SAE Technical Paper Series No. 881644,

10" Deposits in Gasoline Engines—A Literature
Review”, Gautam T. Kalghatgi, SAE Technical
Paper Series No. 902105.

using effective additives and treatment
rates. Polymeric detergent/dispersants
are much more effective in their clean-
up performance than the conventional
amine detergents.1! (EPA believes that
conventional amine detergents are
unlikely to be used because EPA does
not expect that they will be able to
satisfy the proposed IVD control
requirements.) For example, fouled port
fuel injectors (ap&)roadmately 10.7
percent average flow restriction) can be
cleaned to a near pristine condition
(approximately one percent average
flow restriction) using the more effective
polymeric detergent packages at clean-
up treatment levels (200 ppm) in
approximately 800 miles of vehicle
operation. It appears that clean-up of
fouled injectors can also be
accomplished with typical keep-clean
treatment levels of additives over longer
periods of vehicle operation, (2400 to
3000 miles). Typical treatment rates for
“keep-clean” performance are 60 to 100
ppm and up to 200 ppm for “clean-up”
performance.12 An additive’s ability to
maintain fuel injector cleanliness,
however, does not necessarily ensure
adequate protection from intake valve
deposit formation, as discussed in the
following section.

B. Intake System Deposits

Intake system deposits which may
affect engine performance are located on
the intake valve, intake port and
manifold, intake valve stem, and the
ridge area of the intake port.13
Depending on many variables, intake
system deposits may increase HC, CO
and NOx emissions, impair driveability,
reduce engine durability, possibly
increase the octane requirement of the
engine, and may effect fuel

economy.14, 15 Recently, the focus of

11 “Gasoline Additive Requirements for Today's
Smaller Engines”, J. Udelhofen, and T. Zahalka,
SAE Technical Paper Series No. 881644.

12“‘Deposits in Gasoline Engines—A Literature
Review", Gautam T. Kalghatgi, SAE Technical
Paper Series No. 902105,

13“A New Concept in Engine Deposit Control
Additives for Unleaded Gasolines”, R. Lewis et al,
Society of Automotive Engineers of Japan,
Technical Paper No. 830938.

14 “Reformulated Gasoline: Proposed Phase 1
Specifications, Technical Support Document”, State
of California Air Resources Board, August 13, 1990.

15 “Deposits in Gasoline Engines—A Literature
Review”, G. Kalghatgl, SAE Technical Paper Series
No. 902105.

attention in providing intake system
deposit control has been on the intake
valve because the deposits located there
have had the largest impact on
driveability. EPA believes that IVD
control ensures adequate control in
other areas of concern in the intake
system.

IVD are of two types: A heavy black
carbonaceous, relatively nonporous,
sometimes oily type, and a thin, low
volume, relatively evenly distributed,
porous type.1® The heavy deposit type is
associated more with carbureted engines
and the thin type is associated more
with fuel injected engines. Heavy
deposits may partially block the flow of
the air/fuel mixture, thereby increasing
the mixture imbalance among the
cylinders. This imbalance may lead to
higher HC and CO emissions due to the
inability of the single oxygen sensor to
compensate for this imbalance.1? There
may also be a link between the weight
of these deposits and an increase in NO,
emissions. It is hypothesized that this
increase may be due to the deposit’s
effect on swirl, combustion rate, and the
level of residual gases. An increase in
the engine octane requirement may also
occur, due to the disruption in the swirl
of the air/fuel mixture created by intake
system deposits.18 This type of IVD may
cause a measurable loss in vehicle
performance without being detected by
the driver as impaired driveability.19

On the other hand, due to both the
nature of the deposits and the type of
vehicle in which they are likely to
occur, the performance effects of the
thin type valve deposits are more likely

16 “Intake Valve Deposits—Effects of Engines,
Fuels, & Additives”, R. Tupa, and D. Koehler, SAE
Technical Paper Series No. 881645,

17 “'Performance Robbing Aspects of Intake Valve
and Port Deposits™, J. Gething, SAE Technical Paper
Series No. 8721186, 902104.

12 “Some New Aspects of Deposit Effects on
Engine Octane Requirement Increase and Fuel
Economy", L. Graiff, SAE Technical Paper Series
No. 790938.

19 “Large Scale Testing Results”, Don Koehler,
The Lubrizol Corporation, Proceedings of the CRC
Workshop on Intake Valve Deposits, August 22-24,
1989, Published by the Coordinating Research
Council, Atlanta, Georgia.
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to be detected by the driver.2o Several
theories have been offered regarding the
mechanism by which the thin type
intake valve deposits contribute to
increased emissions and affect
driveability.21,22,23,24 Jt has been
widely accepted that the primary
mechanism is the adsorption of gasoline
onto the IVD during engine cold start
and warm-up. This adsorption of fuel
may cause a temporary lean imbalance
in the air/fuel ratio among the cylinders
with associated increase in NO,
emissions. If enough fuel is adsorbed,
lean misfire may result, with a further
increase in NO, emissions. When the
throttle is closed, the fuel adsorbed on
the valve deposits vaporizes, resulting
in a temporary rich imbalance in the air
fuel ratio with associated increases in
HC and CO emissions. Another
mechanism which may contribute to
increased emissions is that the intake
valve deposits may insulate the fuel
spray from the hot valve surface,
thereby reducing the amount of fuel
vaporized and leading to poor mixture
preparation.

Based on the above discussion, it had
been widely accepted that the largest
emissions impact of intake valve
deposits is limited to approximately the
first 15 to 30 seconds after cold start.2s
However, a recent study revealed that
there is a significant emissions increase
in bags two and three of the Federal
Emissions Test Procedure as well as bag
one, demonstrating that the emissions
impact of IVD persists even after the
vehicle reaches operating temperature.26

The degree to which intake valve
deposits form and the severity of their
emissions impact is dependent on

10*‘Large Scale Testing Results", Don Koehler,
The Lubrizol Corporation, Proceedings of the CRC
Workshop on Intake Valve Deposits, August 22-24,
1989, Published by the Coordinating Research
Council, Inc., Atlanta, Georgia.

1 "Performance Robbing Aspects of Intake Valve
and Port Deposits”, ]. Gething, SAE Technical Paper
Series No. 872118.

22"‘Gasoline Additive Requirements for Today’s
Modern Engines”, J. Udelhofen, and T. Zahalka,
SAE No. 881644.

3 “Intake Valve Deposits—Effects of Engines,
Fuels, & Additives"”, SAE No. 881645.

24"The Impact of Intake Valve Deposits on
Exhaust Emissions”, K. Houser, and T. Crosby, SAE
No. 922259.

3'‘Large Scale Testing Results”, Don Koehler,
The Lubrizol Corporation, Proceedings of the CRC
Workshop on Intake Valve Deposits, August 22-24,
1989, Published by the Coordinating Research
Council, Inc., Atlanta, Georgie.

26"The Impact of Intake Valve Deposits on
Exhaust Emissions”, K. Houser, and T. Crosby, SAE
Technical Paper Series No. 922259,

numerous factors, including gasoline
composition, vehicle technology, oil
consumption, driving cycle, and other
operating conditions. The effect of fuel
composition on the tendency to form
intake valve deposits is detailed in
Section III, while vehicle effects are
discussed in Section VIL

As noted earlier, low molecular
weight conventional amine type
carburetor/PFI detergents may tend to
contribute to the formation of IVD due
to their thermal instability and high
degree of attraction to the valve
surfaces. Higher molecular weight
detergents have better performance
since they are less attracted to the metal
surfaces, are more mobile, and generally
possess good thermal stability.
Polymeric detergents such as
polybutene amine (PBA) with carrier oil
and polyether amine (PEA) have been
shown to be effective at maintaining a
satisfactory level of intake valves
cleanliness. The type and concentration
of carrier oil used with the PBA
detergents significantly affects the
ability of such detergent/carrier oil
combinations to control IVD. One study
reported effective IVD control when 500
ppm PBA was combined with 600 ppm
mineral based carrier 0il.2? When
carrier oil was reduced to 200 ppm
much higher levels of IVD resulted. The
study also showed that 50 ppm of
synthetic based carrier oil provided
equivalent deposit control to 150 ppm
mineral based carrier oil when used in
conjunction with 500 ppm PBA.
Polyether amine deterﬁnt/ dispersants
are effective in controlling intake valve
deposits at similar treat rates but do not
require a carrier oil for the dispersant
activity to take place.28

Although the ability to keep intake
valves clean with the proper additive
and treatment rate has been well-
demonstrated, the ability to effectively
clean up existing deposits is less
certain. Some data suggest that partial
clean-up may be possible for some
vehicles and deposit types.2e However,
IVD build-up resulting from the
occasional use of deposit-forming
gasoline may at best require a
significantly longer period of vehicle

27*'Intake Valve Deposit Control—A Laboratory
Program to Optimize Fuel/Additive Performance”,
T. Bond et al, SAE Technical Paper Series No.
892115.

38" A New Concept in Engine Deposif Control
Additives for Unleaded Gasolines”, R. Lewis et al,
SAE Technical Paper Series No. 830938,

20“Intake Valve Deposit Control—A Laboratory
Program to Optimize Fuel/Additive Performance”,

operation using gasoline containing a
superior detergent additive to see any
meaningful valve clean-up. Even so, any
possible IVD clean up would be highly
dependent on additive type and vehicle
technology. Consequently, there is
likely to be a tendency for valve
deposits to build up continually without
the use of additives which can prevent
deposits in gasolines of widely differing
intake valve deposit-forming severity.
Detergent additives that provide control
of the thin-type intake valve deposits
are also likely to provide effective
control of the thick type of deposits. The
Agency requests comment on these
assessments.

The types of detergent additives noted
above at the concentrations which are
typically employed for the control of
IVD are also effective in controlling the
accumulation of fuel injector deposits.
EPA requests comment on whether
other additive types may provide
adequate protection against IVD without
providing fuel injector deposit control.

Some intake valve additives,
especially those which use carrier oil,
can significantly increase combustion
chamber deposits with associated
octane requirement increase and oil
viscosity increase. The mechanisms by
which these adverse effects occur, their
impact, and the potential methods of
control are discussed in the following
section.

C. Combustion Chamber Deposits and
Octane Requirement Increase

The formation of combustion chamber
deposits (CCD) is governed by the
combustion process and the hig,h
temperatures on the surfaces of the
combustion chamber. The chemical and
physical properties of combustion
chamber deposits, and hence their effect
on engine performance, are determined
by fuel quality, engine operating
conditions, engine oil consumption and
composition, and additive usage. The
limited data available suggests that
combustion chamber deposits may
significantly increase HC and NO,
emissions.30 Hydrocarbon emissions are
likely increased by absorption of
unburned fuel during the compression
stroke and its subsequent discharge
during the exhaust stroke. Test data on
earlier model year vehicles (1966-1968)
showed that the removal of equilibrium

30 ‘Deposits in Gasoline Engines—A Literature
Review”, G. Kalghati, SAE Technical Paper No.
902105.
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level combustion chamber deposits
resulted in a decrease in HC emissions
of 17 to 29 percent.31 The large increase
in HC emissions due to CCD in this
study would likely be much smaller in
current vehicles due to improvements in
emissions control technology; however,
CCD may also significantly increase HC
emissions in modern vehicles.
Combustion chamber deposits are also
likely to increase NO, emissions due to
the insulating effect of these deposits
and the higher resultant combustion
chamber temperatures.32 Two studies
show that the increase in NO, may be
sizeable.33, 34 However, the use of
leaded fuels for mileage accumulation
for some of the vehicles in these studies
may obscure the effect that may be
expected for unleaded fuel.

ombustion chamber deposits are
largely responsible for the increased
octane demand of an engine over time.
Gasoline engines require a minimum
level of gasoline octane (a measurement
of a gasoline’s tendency to resist
preignition) in order to operate without
the engine knock. Over time, an engine
will tend to require a higher minimum
octane gasoline in order to maintain
proper operation. This phenomenon is
called octane requirement increase
(ORI). Based on a test which employed
mechanical clean-up of deposits, the
relative contribution of CCD to ORI is
likely to be at least two-thirds of that
which the vehicle experiences, with the
balance coming from intake system
deposits, if present.35 However, not all

vehicles experience increased ORI with -

intake system deposits,36 and hence the
relative contribution of CCD to ORI may
be much greater than two-thirds.

Three mechanisms have been
identified by which combustion
chamber deposits may cause ORL37

31 *“The Effect of Leaded and Unleaded Gasolines
on Exhaust Emissions as Influenced by Combustion
Chamber Deposits”, H. Leikkanen, and E. Beckman,
SAE Technical Paper Series No. 710843.

az*Deposits in Gasoline Engines—A Literature
Review", G. Kalghati, SAE Technical Paper No.
902105.

33*The Effect of Fuel Anti-Knock Compounds
and Deposits on Exhaust Emissions”, J. Gagliardi,
SAE Technical Paper Series No. 670128,

34 “Influence of Engine Variables on Exhaust
Oxides of Nitrogen Concentrations from a Multi-
Cylinder Engine", T. Hills, and H. Nickol, SAE
Technical Paper Series No. 670482.

35 “Fuel Additive Effects on Deposit Build-up and
Engine Operating Characteristics”, T. Valtadoros et
al, Symposium on Fuel Composition/Deposit
Formation Tendencies Presented before the
Division of Petroleum Chemistry, Inc., American
Chemical Society, Atlanta Meeting, April 14-19,
1991.

35 "Deposits in Gasoline Engines—A Literature
Review", G. Kalghati, SAE Technical Paper No.
902105.

37*QOctane Requirement Increase Control—A New
Way of Saving™, M. Nelson et al, SAE Technical
Paper Series No. 911739,

First, the space occupied by deposits in
the combustion chamber increases the
compression ratio slightly. This appears
to account for less than 10 percent of the
total ORI. Second, CCD produce a
thermal insulating effect causing higher
combustion chamber temperatures and
pressures and potentially premature
ignition of the fuel/air charge due to hot
spots in the chamber, Third, the
chemical composition of the deposits
may unfavorably interact with certain
knock-inhibiting chemical species,
thereby contributing to pre-ignition and
ORI. As reported in the cited reference,
the thermal mechanism is likely to be
dominant among these three
mechanisms in contributing to ORI

For most in-use vehicles, equilibrium
ORI is reached in 8000 to 16000
kilometers and ranges from 3 to 15
octane numbers. The average stabilized
octane requirement increase is
approximately 6 to 7 octane numbers.38,
39 Some detergent additives and carrier
oils used to control intake valve
deposits contribute to the formation of
CCD. It is hypothesized that this
contribution to CCD is due to the slow
or incomplete combustion of these
substances, which then oxidize and
polymerize to form deposits.4o In order
to reduce the incremental contribution
to CCD, a detergent additive must have
adequate thermal stability to function
on the intake valve, while being able to
decompose quickly and thoroughly in
the combustion chamber.

Use of a polybutene amine and carrier
oil intake valve detergent additive
package was shown in a fleet test to
increase ORI over that experienced for
the base fuel alone by an average of two
octane numbers.41 Some sensitive
vehicle models in this fleet experienced
an incremental increase in ORI of four
octane numbers due to additive use.
Nevertheless, the magnitude of the
incremental ORI which can be
attributed to additive use for the fleet as
a whole is uncertain. A study of octane
requirement survey data spanning 1981
through 1990 from the Coordinating
Research Council did not show an
increase in the stabilized octane

38" A New Concept in Engine Deposit Control
Additives for Unleaded Gasolines”, R. Lewis et al,
Society of Automotive Engineers of Japan Inc.,
Paper No. 830938,

38" Octane Requirement Increase Control—A New
Way of Saving”, M. Nelson, SAE Technical Paper
Series No. 811739.

40*'A New Concept in Engine Deposit Control
Additives for Unleaded Gasolines”, R. Lawis et al,
Society of Automotive Engineers of Japan Inc.,
Paper No. 8B30938.

41*A New Concept in Engine Deposit Control
Additives for Unleaded Gasolines”, R. Lewis et al,
Society of Automotive Engineers of Japan Inc.,
Paper No. 830938.

requirement for the in-use fleet as a
whole over the years during which PFU/
IVD detergent additives became more
widely used.42 However, vehicle
technology changed considerably over
these years and any ORI detriment may
have been overshadowed by technology
changes that manufacturers
implemented to optimize performance.
ignificant effort has been focused by

industry to limit the additive
contribution to CCD and ORI. One study
showed that the ORI which resulted
from mileage accumulation on a base
fuel with an advanced intake valve
additive package was 4 to 5 octane
numbers as compared tocan 8 to 8
octane number increase when the same
base fuel containing a first generation
additive was used.43 A study done to
compare the effects of a polyether amine
detergent additive package containing
no carrier oil with those from a
polybutene amine/carrier oil package
reported that the use of the polyether
additive gave only a slightly greater CCD
mass over that which was attributed to
the base fuel alone, and 50 percent less
CCD mass than was observed with the
polybutene additive.44

There has also been some research
into reducing the base fuel contribution
to CCD and ORI through detergent
additive use. One recent study reported
that use of a new additive type can
achieve reductions in the ORI which
results from the base fuel by
approximately 70 percent.s5 The
additive is thought to limit ORI by
controlling the deposit thickness, by
changing the physical character of the
deposits (such as porosity), by making
the deposits more thermally conductive,
or by providing that more knock-
inhibiting molecules are absorbed into
the deposit surface. This same study
also reported a 10 percent reduction in
HC emissions with additive use which
was attributed to the prevention and/or
modification of CCD. A fuel economy
benefit of approximately 1.5 percent
was also reported.

Although vehicle manufacturers
design their vehicles to compensate for

42 Letter to Jeffrey Herzog, EPA, from Tom
Haydon, Texaco, April 15, 1992, available in the
public docket.

43"System 3 Gasoline Features Advanced Deposit
Control Additive”, Michael Rawdon, Thomas
Hayden, Texaco Research Inc., Fuel Reformulation,
January/February 1992,

44"A New Concept in Engine Deposit Control
Additives for Unleaded Gasolines™, R. Lewis et al,
Society of Automotive Engineers of Japan Inc.,
Paper No. 830938,

45**A Broad-Spectrum, Non-Metalic Additive, for
Gasoline and Diesel Fuels: Performance in Gasoline
Engines”, O. Nelson et al, SAE Technical Paper
Series No. 890214, “Octane Requirement Increase
Control—A New Way of Saving”, M. Nelson, SAE
Technical Paper Series No. 911739.
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ORI experienced in-use, some vehicles
may experience a level of ORI which
necessitates the use of higher priced
premium fuels to maintain performances.
One study notes that the need to
produce higher octane fuels may also
significantly increase the national
demand for crude oil as more crude is
required to produce higher octane
fuels.ss In addition, the artificial
constraint placed on engine designers in
accounting for ORI in the field inhibits
efforts toward optimization of engine
performance, such as increasing the
compression ratio, to achieve better fuel
economy and energy savings. As the
engine compression is increased the
gasoline octane requirement increases as
well. Thus, if ORT'in field use was not
so great, engine designers could utilize
higher engine compression ratios.

On the other hand, the effects of CCD
are not always detrimental. Some field
tests have shown that fuel economy is
increased as much as 13 percent for
some vehicles when CCD are formed.s?
This benefit may be due to a reduction
in heat loss to the coolant coupled with
faster flame development. Therefore, the
improvement in fuel economy noted for
new vehicles, especially within the first
3000 miles, which has been attributed to
“new vehicle break-in" and reduced
friction, may be more appropriately
attributed to the effects of CCD.
However, the engine performance
optimization efforts which could be
undertaken for new vehicles if ORI were
not so significant may tend to surpass
any potential losses in fuel economy
resulting from the prevention of CCD.

Several automobile manufacturers
have recently received complaints
related to mechanical interference of
combustion chamber deposits in the
narrow region between tie top of the
piston #nd the cylinder head (‘‘squish
area") for certain late model vehicles.
This interference can cause difficult
starting and, if sufficiently severe, can
prevent operation of the vehicle. There
may be a trend towards the reduction of
the ““squish area” as vehicle
manufacturers attempt to further reduce
hydrocarbon emissions. Therefore,
problems with the mechanical
interference of CCD may become
increasingly more pronounced for
modern technology vehicles. Industry is
just beginning to focus on this problem
and as of yet there is little data on which
to base an evaluation.

¢ "“Octane Requirement Increase Control—A New
Way of Saving"; M. Nelson, SAE Technical Paper
Series No. 911739,

“7"Depeosits in Gasoline Engines—A Literature
Review", G. Kalghatgl, SAE Technical Paper Series
No. 802105.

D. Oil Viscosity Increase

Under normal operating conditions,
some of the additive/carrier oil package
may remain unburned and be retain
along with the oil on the wall of the
combustion chamber.4& Engine blow-by
can then cause a fraction to penetrate
into the crankcase, causing oil viscosity
increase (OVI), One study showed that
a high viscosity polybutene/carrier oil
package caused an increase in oil
viscosity of one grade during mileage
accumulation of 10,000 kilometers, This
degree of OVI may cause excessive
bearing wear.4® It is also possible that
OVI may result in increased
hydrocarbon emissions under cold start
conditions due to the need for longer
cranking time.

In formulating additive packages,
manufacturers using high viscosity
additives such as those mentioned
above seek a balance between
maximizing the level of intake valve
cleanliness on one hand and
minimizing OVI on the other. A
satisfactory balance of these conflicting
criteria may be achieved with the use of
carefully formulated additive blends,
such as polybutene/carrier oil additive
packages. Manufacturers have also
sought to limit OVI by using a lower
viscosity polyether additive which does
not need a carrier oil to function
properly in maintaining intake valve
cleanliness.50 It is reported that use of
this pelyether additive did not seriously
impact OVI during mileage
accumulation of 24000 kilometers.51

E. Focus of The Proposed Regulation

Based on the background discussion
in the previous section, today's notice
proposes port fuel injector and intake
valve keep-clean performance standards
for certification of detergent additives.
(“‘’Keep-clean” refers to the ability of
detergent additives to prevent deposits
from forming, whereas “clean-up” refers
to the ability of detergent additives to
remove preexisting deposits.) The
proposed PFID performance standards
would be expected to control deposits
in carburetors and throttle body
injectors as well, and the IVD standards
would be expected to protect other areas
of the intake system. Therefore, EPA is

48“‘A New Concept in Engine Deposit Control
Additives for Unleaded Gasolines”, R. Lewis et al,
Society of Automotive Engineers of Japan Inc.,
Paper No. 830938.

+9"Intake Valve Deposits—Fuel Detergency
Requirements Revisited”, B, Bitting, SAE Technical
Paper Series No. 872117.

50" A New Concept In Engine Deposit Control
Additives for Unleaded Gasolines”, R. Lewis st al,
Society of Automotive Engineers of Japan Inc.,
Paper No. 830938.

s1]bid.

not proposing additional performance
standards for these areas.

A consistent level of keep-clean
protection would, for the most part,
maintain a satisfactory level of fuel
injector cleanliness for the vehicle fleef
as a whole, and existing fuel injector
deposits would likely be cleaned up by
keep-clean levels of most fuel injector
detergents in a relatively short time.
Therefore, EPA believes that, over the
long term, a more stringent fuel injector
clean-up performance standard is not
necessary. Furthermore, EPA believes
that the relatively small environmental
benefit that an interim PFID clean-up
standard would have in the short term
would not justify the added difficulty
and expense of the certification process.

EPA is also not proposing a clean-up
ggrformance standard for IVD. EPA

lieves that the proposed specifications
on certification test fuel severity (see
Section VI) would ensure a sufficient
leve! of IVD control to prevent a
significant deleterious impact on
emissions. Furthermore, an adequate
test procedure to assess IVD clean-up
performance is not currently available.
The Agency solicits comment on the
adequacy of relying on fuel injector and
intake valve keep-clean standards as
opposed to requiring clean-up
performance standards. EPA may
implement PFI and/or IVD clean-up
standards in the future if data supports
the need.

The Agency currently is not
proposing combustion chamber deposit
control performance standards due to
the lack of adequate data on the impact
of CCD on emissions and the lack of a
suitable test procedure. Lack of
adequate test procedures also prevents
EPA from proposing performance
criteria to evaluate and limit the
detergent additive effect on increasing
ORI and OVI at this time.

However, EPA anticipates that the
regulation proposed today (including
the proposed interim detergent additive
registration program, effective during
1995, and the full certification testing
program, effective on January 1, 1985
and mandatory on January 1, 1996) may
be the first of two deposit control
regulations. There are several potential
reasons for a two phase approach. First,
revisions to the regulations may be
necessary to implement improved test
procedures for fuel injector and intake
valve detergency performance. The
Coordinating Research Council (CRC) is
currently developing new procedures,
which will not be completed in time to
be included in thisrule due to the
notice and comment requirements.
These new procedures are expected to
employ vehicles/engines which are
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more representative of modern
technology than the vehicles used in the
test procedures currently in use and
proposed in this notice. Second, the
ability to select representative
certification test fuels may improve as
new data emerges on the effect of
various fuel parameters on a fuel’s
deposit-forming tendency. Third, when
fully implemented in the year 2000, the
proposed reformulated gasoline
requirements and anti-dumping
provisions may result in decreases in
the concentrations of some of the
nonoxygenate fuel parameters used to
evaluate a gasoline’s tendency to form
deposits and define certification test
fuels. Hence, there may be the need to
adjust the certification requirements to
account for this change. (This issue is
explored in more detail in section VI.C.)
Fourth, EPA plans to continue
evaluating the feasibility, cost, and
benefits of controlling the additive
contribution to CCD, ORI and OVI, and
the base gasoline contribution to CCD
and ORI. Based on this evaluation the
Agency may, at a later time, propose test
procedures and performance standards
for the control of CCD, ORI, and OVI.
EPA requests data that would be useful
in evaluating the need, feasibility, and
costs of regulating CCD, ORI, and OVL.
While today’s proposal would require
the use of detergent additives at
treatment levels not to fall below those
used during certification testing, it does
not specify a maximum treatment level.
Such a specification on the maximum
treatment level allowed might become
necessary if CCD, ORI, and/or OVI

control were addressed in a later
regulation. This is because CCD, ORI,
and/or OVI may be caused by high
levels of certain detergents. Comments
on this specific point are also requested.

A concern in the regulation of deposit
control additives is their compatibility
for use in alternative fuel vehicles, such
as flexible-fueled vehicles, which are
designed to operate on gasoline and
either M85 or E85. (M85 is a mixture of
85 percent methanol and 15 percent
gasoline. E85 is a mixture of 85 percent
ethanol and 15 percent gasoline.)
Studies by industry are currently
underway to investigate whether
gasoline detergent additives are
contributing to the filter plugging seen
in some flexible-fueled vehicles.
Presently there are insufficient data to
determine if a problem with gasoline
detergent additive incompatibility
exists, EPA will continue to evaluate
this issue and may take regulatory
action to ensure the compatibility of
gasoline detergent additives in flexible-
fueled vehicles if a need is
demonstrated.

III. Gasoline Parameters That Impact
Deposit Forming Severity

The proper selection of fuel
parameters to use in defining the test
fuels for certification is of vital
importance in ensuring the desired level
of gasoline detergency performance for
in-use vehicles. The parameters that
affect gasoline’s severity (i.e., its
tendency to form PFID and IVD) are not
completely defined, and the way in
which these parameters interact to affect

fuel severity is even less well
understood. However, the
concentrations/levels of the following
gasoline parameters have traditionally
been used with reasonable success by
industry to help predict a gasoline’s
tendency to form fuel injector and/or
intake valve deposits: Olefins, sulfur, T-
90 (the temperature at which 90 percent
of a gasoline by volume is evaporated),
aromatics, and oxygenates. An
increasing concentration/level of these
fuel parameters has been shown to
increase the quantity and/or adversely
affect the composition of PFID and/or
IVD and hence their effect on vehicle
emissions performance. Following is a
discussion of published studies that
illustrate fuel compositional effects on
the formation of PFID and IVD.

A. Fuel Parameter Effects on PFID
Formation

1. Study Results

Existing data indicate that increasing
the olefin content increases a gasoline’s
tendency to form fuel injector deposits.
One pertinent study, which was
conducted at twelve laboratories,
employed 38 total vehicle tests with
three test fuels and three different
vehicle models.sz The effect of olefin
concentration on fuel injector fouling, as
shown by this study, are summarized in
Table 1. It should be noted that the
levels of fuel parameters other than
olefin content were not controlled in
this study and may also have affected
the results. The test fuels contained no
detergent additives.

TABLE 1.—INJECTOR SET AVERAGE FLOW REDUCTION

[Percent of Original)

5.01 V-8

2.21 -4 Turbo

3.81 V-6

Fuel “A”: 28.5 vol percent olefins.
Fuel “B": 14.5 vol
Fuel “C™ 4.5 vol percent olefins.

Other indications about the potential
role of olefins come from early
investigation into field complaints
resulting from PFID. In one early study,
gasoline samples were taken from the
tanks of customer complaint cars and
from service stations that were
suspected of supplying gasoline that
promoted deposits.53 Most of the field

s2*'A Vehicle Test Technique for Studying Port
Fuel Injector Deposits—A Coordinating Research
Council Program", Robert Tupa, Brian Taniguchi,

samples were shown to have high olefin
content (ranging from 8-23 volume
percent, with a mean of 16 volume
percent) as compared to AAMA
(American Automobile Manufacturers
Association) summer 1985 survey data
(2-16 volume percent with a mean of 7
volume percent).

and Jack Benson. SAE Technical Series, Paper No.
890213.

83 “The Effects of Fuel Composition and
Additives on Multiport Fuel Injector Deposits”, Jack

Another study assessed the effect of
olefin and aromatic content on PFID
fuel severity by conducting mileage
accumulation tests using identical
vehicles operated on four fuels of
varying composition.s4 This study
demonstrated the expected impact of
olefin content on PFID fuel severity, and
also suggested that the aromatic content

Benson, and Philip Yaccarino. SAE Technical
Series, Paper No. 861533.
54 Ibid.
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of gasoline may not have an impact on
PFID fuel severity. The results of these
tests are summarized in Table 2, which
shows the impact of olefin and aromatic
content on PFID fuel severity. The test
fuels contained no detergent additives.
A model year 1985 5.0 liter V8 test
vehicle was used. Note that for the
6000+ fuels, the test was terminated at
6000 miles with less than a 10 percent
flow restriction.

TABLE 2.—MILES ACCUMULATED TO
PRODUCE >10% INJECTOR FLOW
RESTRICTION

Fue! composition (percent)

Olefing: 22 Vol. ..o aecaane
Aromalics: 36 WOk ...oc.oooivicicniiiinins

Miles

~700

TABLE 2. —MILES ACCUMULATED TO
PRODUCE >10% INJECTOR FLOW
ResTRICTION—Continued

Fuel composition (percent)

Olefins: 10 vol. ..........

Aromatics: 38 VOL. .o,
(@ R e R S AR ST S
Aromatics: 59 VOI. ...ccciiancirenmrinaas

6000+

The results of another vehicle and
laboratory engine test program help to
provide a preliminary understanding of
the interactive effects on PFID fuel
severity of gasoline olefin, sulfur, and
nitrogen content, and distillation
temperature.ss The vehicle phase of this

program used ten fuels in a series of
mileage accumulation tests in two
vehicle types. The results showed a
general relation between high olefin
content and PFID fuel severity.
However, some gasolines with high
olefin content formed deposits slowly,
indicating that high olefin content in
itself may not adequately characterize a
gasoline’s PFID fuel severity.

These issues were mora thoroughly
examined in a laboratory test p m
that used a fuel injected single cylinder
Cooperative Fuel Research (CFR)
engine.ss The laboratory test engine was
operated using two base fuels as well as
modified formulations of these base
fuels to investigate the effects of several
fuel parameters. The properties of the
test fuels are summarized in Table 3.

TABLE 3. —TEST FUELS USED IN SINGLE CYLINDER CFR ENGINE TESTS

Base fuel

Modified base fuel “S4”

“gqn

B Cc

Olefins (vol. %)

23

Aromatics (vol. %)
Sutfur {ppm)

24
417

144

Total Nitrogen {ppm)

Diclefins (vol. %)

0.27

19 23
28 26
434
195 120
0.26 120

Modified Base Fuel “S4”"
A: Base fuel “S4™ treated with silica gel.
B: Base fuel "S4™ with material added.

C: Base fuel "S4" with 1 W1 % Cyclopentadiene added.
D: Base fuel “S4” with 1 Wt % Cyclopentadiene added and treated with silica gel.

The authors of this study caution that
their results are preliminary, and that
the impact of these and other factors
and the complex interactions between
them require further analysis. However,
the results offer valuable insights into
the impact on PFID fuel severity of the
concentration of olefins, polar materials,
sulfur, and nitrogen. The results of
single cylinder CFR-engine tests are
summarized in Table 4, and a
discussion of their significance follows.

TABLE 4,—IMPACT OF DIOLEFIN, SuL-
FUR, AND POLAR MATERIAL CON-
TENT ON PFID FUEL SEVERITY

No. | Flow
Test fuel tests | restr.

Base Fuel "S1” 7
“S$1" + 100 ppm DTBDS! ........ 10
Base Fuel “S4" 7
Fuel “S4"-A ... 0
Fusl “S4™-B ..., 1
Fuel “S4"-C 13

%% “Injector Deposits—The Tip of Intake System
Deposit Problems”, Brian Taniguchi, Richard Peyla,

TABLE 4.—IMPACT OF DIOLEFIN, SuUL-
FUR, AND POLAR MATERIAL CON-
TENT ON PFID FUEL SEVERITY—
Continued

No. | Flow

Test fuel tosts | resty.

Fuel “S4"-D i

Fuel “S4"-A: Base Fuel “S4", Silica Gel
Treated.
ag’uel “S4"-B: Base Fuel “S4”™+ Polar Mate-
nal.

Fuel “S4™-C: Base Fuel “S4"+ 1.0 Wt %

clopentadiene.

Fuel “S4™-D: Base Fuel “S4"+ 1.0 Wt %
Cyﬁlopemadiene and Silica Gel Treated.

otes: :

(1) Ditertiary Butyl Disulfide.

(2) Tests conducted using a CFR engine
operated 100 mcles using 15 minute run/45
minute soak cycle.

Fuel S4-A was treated by passing it
through a column of silica gel to extract
polar compounds from the fuel. This
treatment reduced the nitrogen content
from 144 ppm to 3 ppm and the sulfur
content from 417 ppm to 340 ppm. No
deposits were formed in the one test run

Gary Parsons, S. Hoekman, and Douglas Voss, SAE
Technical Paper Series No. 861534.
6 Ibid.

on this fuel, suggesting that the
concentration of polar compounds of
sulfur and nitrogen impact PFID fuel
severity. A fraction of the polar
materials was recovered from the silica
gel column and added to another batch
of base fuel S4 to produce fuel S4-B.
This increased the concentration of
nitrogen to 195 ppm and the
concentration of sulfur to 434 ppm, and
increased the PFID fuel severity as well.
These results suggest that fuel nitrogen
may have an impact on PFID fuel
severity. However, additional
investigation is needed to confirm the
relevance of fuel nitrogen concentration
to PFID fuel severity over the range of
concentrations that normally occur in
production gasolines.

Researchers have suggested that
diolefins may have the most impact on
a fuel’s PFID fuel severity in relation to
other olefinic species. To examine the
impact of diolefins, one percent
cyclopentadiens was added to base fuel
S4 to produce fuel S4-C, resulting in a
four-fold increase in diolefin content
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over that for fuel S4. The one engine test
run using fuel S4-C resulted in a
marked increase in flow restriction as
compared with base fuel S4. This
supports the importance of diolefin
concentration in affecting PFID fuel
severit

To xﬁ,ustrate that fuel olefin (or more
specifically, diolefin content) cannot be
used alone to predict a fuel’s PFID fuel
severity, a sample of fuel S4-C was
treated by being passed through the
silica gel column to remove polar
compounds in the fuel. This treatment
had no effect on diolefin concentration.
The test result on this fuel (fuel S4-D)
showed a flow reduction of only three
percent in comparison to 13 percent for
the test conducted using the untreated
fuel (fuel S4—C). These results suggest
complex interactive effects occur
between the various fuel parameters
considered, and that high olefin content
in itself may not predict a high PFID
fuel severity.

One further finding in this study was
that the addition of 600 ppm ditertiary
butyl disulfide (DTBDS) to base fuel S1

caused an increase in PFID fuel severity.

This finding is supported by another
study, conducted using a laboratory
injector test rig constructed to simulate
the conditions that form PFID.57 Each -
fuel was operated on the fuel injector
laboratory test rig for 126 cycles of
operation. The results of this study,
summarized in Table 5, indicate that
PFID fuel severity increases with fuel
sulfur content. Although certain species
of sulfur may have a greater impact than
others on a fuel’s PFID severity, the data
from these two studies suggest that the
concentration of fuel sulfur is a useful
parameter in helping to determine a
gasoline's PFID fuel severity.

57 *Fuel Property Requxramems for Multiport
Fuel Injector Cleanliness”, Akio Shiratori,
Kenichiro Saitch, SAE Technical Paper Series No.
912380.

TABLE 5.—Impact of Sulfur Content
on PFID Fuel Severity, Laboratory
Test Rig Results

Test fuel g er

Olefins (vol %) .......

Sulfur (ppm)

Diene #1

% Clean injector
flow remaining at

uogH

31.3
. 1055
18

288
18

95% 70%

Notes:
(1) The Diene number relates to the con-
centration of diolefins.

Another vehicle test program suggests
that, although diolefins may be critical
to the process of PFID deposition, high
diolefin content alone does not cause a
fuel to be severe for PFID deposits when
other reactive materials (other olefinic
compounds) are absent.58 The results of
this study are summarized in Table 6.

s8*“The Relationship of Gasoline Diolefin Content
to Deposits in Multi-port Fuel Injectors”, David
Hilden, SAE Technical Paper Series No. 881642,

TABLE 6.—IMPACT OF OLEFINS AND DIOLEFINS ON PFID FUEL SEVERITY

Fuel used in vehicle test

Test“4I ~§w

Test V (Fuel
“2A" +
diolefin mix')

Olefins, (vol %)

Sulfur, (mass %)

Aromatics, (vol %)

Test miles

Mean injector flow reduction

Note 2

3257
27

2910 ..

Nm
ThaOOMomsmnedioie

The concentration of the diolefin mixture added to

centration of the other fuel did

(3) Each fuel was tested nonevehuetastmhgawBSMYs.OLV—B.

mixture was added to eMbasefuel(h:eISA&ZA)mttwsameconcenu'auon
the base fuel (fuels 4 & 2A) was relatively small and hence it is assumed that the con-
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As shown in Table 6, the addition of
diolefins to base test fuel 4, which
contained monc-olefins, was associated
with a large increase in injector flow
restriction (Test II vs. Test I). When this
same mixture of diolefins was added to
base fuel 2A, which had no olefin
content, the result was a much smaller
increase in flow reduction (Test V vs.
Test IV). This indicates that although
diolefins may be necessary to the PF1
deposit process, mono-olefins must also
be present for a fuel to have high PFID
fuel severity.

Evidence on the impact of ethanol on
PFID fuel severity is mixed. To
investigate the effect of ethanol on PFID
fuel severity, vehicle tests were
conducted using the same high olefinic
base fuel cited in Table 6, with and
without the addition of 10 percent

ethanol.s¢ The test fuels contained no
detergent additives, and the test vehicle
was a 1985 MY 5.01 V8. As illustrated
in Table 7, the ethanol blend was less
severe than the base fuel in this study.
However, the author of this study
theorized that this result may reflect, in
part, the dilution of the olefin content
by the addition of ethanol.

s9ibid
TABLE 7.—EFFECT OF ETHANOL ON

PFID FUEL SEVERITY, VEHICLE
TEST RESULTS

Base+10%

Base fuel ethanol

Average miles

accumulated . 638 1,508
Number tests .... 12 2
Std Deviation

499

A second study, using a fuel injector
laboratory test rig to simulate PFID
forming conditions, evaluated the
impact of ethanol, methanol, and MTBE
on PFID fuel severity.60 As shown in
Table 8, the results indicated that the
fuel containing ethanol was much more
likely to form deposits than the fuel
containing the other oxygenates.
However, this study did not address the
relative severity of the oxygenated fuels
tested to nonoxygenated gasoline.

s0*Fuel Property Requirements for Multiport
Fuel Injector Cleanliness”, Akio Shiratori,
Kenichiro Saitch, SAE Technical Paper Series No.
912380.

TABLE 8.—EFFECT OF OXYGENATES ON PFID FUEL SEVERITY, LABORATORY TEST RIG RESULTS

Test fuel “8"

Test fuel “9" | Test fuel “10”

Olefins (vol. %) ..
Sultur (ppm)

Percentage of clean injector flow2 .

95% ...

5.2

244

1.6

10% MTEBE
28%

Note:
(1) The Diene number relates to the concentration of diolefins. y )
(2) Remaining at End of Test. Each fuel was operated on the fuel injector laboratory test rig for 125 cycles of operation.

As shown in Table 8, fuel #8,
containing 5 volume percent methanol
(MeOH) and 5 volume percent tert-butyl
alcohol (TBA), and fuel #10, containing
10 percent Methyltertiarybutylether
(MTBE) produced relatively little

injector flow restriction and hence were
judged not to promote fuel injector
deposits for the purposes of the
laboratory study. Correlation between
the results from this test rig and vehicle
tests was not demonstrated. However, in

contrast to the previous study, these
results suggest that ethanol may
significantly increase a fuel’s tendency
to form PFID. The results on the MTBE
and MeOH/TBA mixtures suggest that
these oxygenates may have a neutral
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effect on PFID fuel severity, although
additional analysis is needed in order to
draw a firm conclusion. The same
laboratory test program investigated the
effect of increasing the concentration of
unwashed gums on PFID fuel severity.
No impact on deposit formation was
found.

A review of the test data presented
above on the factors that affect PFID fuel
severity provides good support for the
use of fuel olefin content in defining the
certification test fuels. While diolefin
content is also likely to be an important
factor, its impact on fuel severity does
not appear to be independent of mono-
olefin concentration. Also, EPA believes
that total olefin content is a satisfactory
indicator of both mono-olefin and
diolefin content in commercially
available fuels, Therefore, EPA believes
that a specification on the total olefin
content in certification test fuel
adequately accounts for the effect of
both mono-olefinic and di-olefinic
content.

The data discussed above also provide
adequate support for the inclusion of

fuel sulfur in the list of parameters to be
used to define certification test fuels.
The data also suggest that fuel nitrogen
may play an important role. At this
time, however, EPA does not propose to
include nitregen content as a test fuel
parameter, given the uncertainties
regarding the relative impact of sulfur
and nitrogen content, the current lack of
data to adequately characterize the
nitrogen content of gasoline, and the
fact that fuel nitrogen has not been
widely used by industry to help define
a fuel’s deposit severity.

Data on the effect of ethanol on PFID
fuel severity are mixed. However,
considering the widespread and
growing use of ethanol in gasoline, and
its potential effect on PFID, EPA
believes that it is prudent to include
fuel ethanol content as a certification
test fuel parameter for its effect on PFID
severity. In relation to PFID fuel
severity, the data appear to discount the
usefulness of aromatic and unwashed
gur;x content in defining certification
fuels.

In summary, studies indicate that
increases in gasoline olefin, sulfur, and
ethanol content tend to increase the
tendency to form PFID, and thus are
likely to require higher additive
treatment rates for effective detergent
performance. Therefore, EPA proposes
to include these factors among the
parameters used to define certification
test fuels. S

B. Fuel Parameter Effects on IVD
Formation

1. Study Results

Increasing olefin concentration has
also been shown to have an adverse
impact on a gasoline’s tendency to form
intake valve deposits (IVD fuel severity)
as evidenced by the results of an engine
dynamometer test program summarized
in Table 9.61 The test fuels with an
olefin concentration of 15 volume
percent caused the accumulation of
significantly greater mass of intake valve
deposits than did the fuels with an
olefin concentration of 5 or 6 volume
percent.

TABLE 9.—IMPACT OF OLEFINS ON IVD FUEL SEVERITY, ENGINE DYNO TEST RESULTS

Test engine

Olefin (vol
%)

Intake valve deposits (average of all valves)

15

15| 1477.

1049, and 1120 average = 1084.
5 | 525 to 620 average = 593.

6| 597, and 628 average 612.
5 | 540, 617, and 661 average 606.

itized. Other slight variations.
tendency of the test fuels to form intake valve deposits.

Another engine dynamometer test
program revealed that, although
aromatic content does not appear to
correlate with the total mass of IVD
formed, the aromatic content of a fuel
has a significant impact on the character
of the deposits formed.s2 Fuels with
higher aromatic content tended to form
deposits containing more inorganic
materials that were less soluble in
hexane and acetone. These deposits
tended to be hard and dry, and appeared
carbonaceous. As discussed in Section
11, dry carbonaceous intake valve
deposits have a greater tendency to
cause driveability and emissions
problems than do “wet” types.
Therefore, EPA believes that aromatic

1 “Intake Valve Deposit Control—A Laboratory
Program to Optimize Fuel/Additive Performance”’,
Thomas Bond, Frank Gerry, and Richard Wagner,
SAE Technical Paper Series 892115.

content needs to be considered in
defining test fuels for certification.

To examine the relative impact on
IVD fuel severity of various gasoline
boiling fractions, five cracked gasoline
components were each separated by
distillation into the following five
fractions: IBP (initial boiling point)
—55°C, 55°C—110°C, 110°C-150°C,
150°C—-190°C, and 190°C+.63 Each of
these boiling fractions, in addition to
the full boiling range fuel component,
was thentested for its tendency to form
intake system deposits (ISD) in a
laboratory test rig. For four out of five
of the gasoline components, the 190°C+
fraction showed the highest tendency to
form ISD, ranging between 15.4 and 23.6

62 “The Effects of Fuel Composition and Fuel
Additives on Intake System Detergency of Japanese
Automobile Engine”, T. Nishizaki, Y. Maeda, K.
Date, and T Maeda, SAE Technical Paper Series No.
790203.

in fuel composition were assumed to be negligible regarding their effect on

mg of deposit formed. The other
fractions in each of these four
components produced less than 2 mg of
deposits. All fractions of the fifth
gasoline component produced less than
2 mg of deposits and the greatest
deposits formed by the 110°C+ fraction.
The results of this study suggest that the
high boiling point fractions of gasoline,
particularly those fractions above the T-
90 point, may play a significant role in
promoting the formation of IVD, Table
10 shows intake system deposits as a
function of boiling fraction range. These
data support the inclusion of T-90 as a
parameter in defining test fuels for
certification.

83 "*Mechanism of Deposit Formation: Deposit
Tendency of Cracked Componénts by Boiling
Range", Pedro Martin, Frances McCarty, and
Douglas Bustamante, SAE Technical Paper Series
No. 922217.
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TABLE 10.—|MPACT OF GASOLINE BOILING FRACTION ON THE TENDENCY TO FORM ISD

Gasoline component

Boiling fraction range (°C)

IBP-55

110-150

150-180

Component #1

nil ..

Component #2 ..

nil

Component #3
Component #4

nil

Component #5

Note: The ISD tests were conducted using an a
lates the condiitions which lead to the formation of |

consumed) are considered severe.

The effects of ethanol on IVD fuel
severity are shown by the results of a
vehicle test program, summarized in
Table 11.64 When ethanol was added to
the test fuel containing no detergent
additive, the resulting deposits were
increased by more than a third (vehicle
tests 1 & 2). A comparison of vehicle
tests 4 and 7 shows that, to maintain the
same level of intake valve cleanliness at
10,000 miles with the addition of 10
percent ethanol, the treatment rate must
be increased by 50 percent for the
detergent additive studied.

TABLE 11.—IMPACT OF ETHANOL ON
INTAKE VALVE DEPOSIT FUEL SE-
VERITY, VEHICLE TEST RESULTS

Test fuel= base +

Avg intk de-
posit wt

6000

137

46
41

5
35

ISD Additive Level:

—1SD Level 1 is an intake system detergent
additive that meets the BMW unlimited mile-
age standard for intake valve cleaniiness.

—ISD level 2 is additive ISD at 1.5 x the
treatment level of level 1.

aratus developed by the U.S. Army Fuels and Lubricants Research Laboratory, that simu-
D. Fuels which produce >2 mg of deposits during the test run (during which 100 mi of fuel is

—ISD level 3 is additive ISD at 2 x the
treatment level of level 1.

~The valve weight of valve #3 was not in-
cluded in computing the average.

—All tests were conducted using BMW 318i
vehicles that accumulated mileage on the

A second vehicle test program
supports the conclusion that ethanol has
an adverse impact on IVD fuel severity
and suggests that other alcohols may
have a similar adverse impact.es In this
study the addition of 5 percent
methanol in combination with 5 percent
TBA caused a 160 percent increase in
average valve deposit weight as
compared to the base case. The addition
of 10 percent ethanol caused a 265
percent increase over the base case.
These results are summarized in Table
12,

TABLE 12.—IMPACT OF ALCOHOLS ON IVD FUEL SEVERITY, VEHICLE TEST FLEET RESULTS

Olefins (volume %)

5.8 5.8

Aromatics (volume %)

352 36.7

Sulfur (weight %)

0.10

T-90 (°F)

364 363

Alcohol

10% EtOH

Difference between 2 tests 1

Avg valve deposit wt both veh.

~150mg ~100mg

930.9mg | 1,318.8mg

Fuel Blends:
B-Base Fuel+ Onynok-
e Fuel + O 50.
S;Base Fuel + Ethanol.
te:

(1) Each fuel was tested in two BMW 1.8L test vehicles that accumulated 15,000 miles on a road driving cycle.

Another study which utilized a bench
rig test suggests that the addition of
either ethanol or MTBE may increase a

—_

“4“Effect of Intake Valve Deposits of Ethanol and
Additives Common to the Available Ethanol
Supply", Clifford Shilbolm, and Gary Schoonveld,
SAE Technical Paper Series No. 802109.

°s“Intake Valve Deposits—Fuel Detergency
Requirements Revisited"”, Bill Bitting, F.
Gschwendtner, W. Kohlhepp, M. Kothe, C Testroet,

gasoline’s tendency to form intake valve
deposits.s6 The results of this study are
summarized in Table 13.

and K Ziwica, SAE Technical Paper Series No.
872117.

¢ Translation of Japan Society of Automotive
Engineers Technical Paper Series No. 912267,
Presentation to EPA by Toyota, June 6, 1993, and
a follow-up letter to this meeting from Toyota to
EPA dated June 28, 1993 [A copy of the materials

presented at this meeting and the follow-up letter
have been placed in the public docket], and
“Mechanism of Intake Valve Deposit Formation,
Part 1II: Effects of Gasoline Quality,” K, Ohsawa, Y.
Nomura, H. Moritani, M, Okada, M. Kato, and M.
Nakada, SAE Technical Paper Series No. 922265.
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TABLE 13.—IMPACT OF MTBE AND ETHANOL ON IVD FUEL SEVERITY, LABORATORY TEST RIG STUDY

Fuel #1

Fuel #4

T-50 (°C)
Aromatics (volume %)
Olefins (volume %)

89
20.0
8.1

Ethanol (volume %)

0

MTBE (volume %)

0

Deposit mass accumulation (mg/10hr)

~5.5

86
21.9
9.6
0
10
~7.3

~72

Note:

(1) The concentration of aromatics and olefins was measured in fuels #1
dilution of the base gasoline (fuel #1) with 10% ethanol (Fuel #2) or 10%

The results of engine dynamometer
tests lend further support to the theory
that oxygenates have an adverse impact
on IVD fuel severity.s7 In one study,
using a 2.3 liter engine, the addition of
10 percent MTBE to a base fuel caused
the average intake valve deposit weight
to increase from 388 mg to 545 mg, or
40 percent. Engine tests were also
conducted in Europe to evaluate the
impact of various oxygenated fuels on
the formation of IVD.e¢ The following
fuels were tested: A: no oxygenate, B: 11
percent MTBE, C: 13 percent ETBE, D:
17 percent ETBE, and E: 13 percent
ETBE plus 2 percent EtOH. All of the
test fuels used in this study contained
a specific multi-fanctional detergent
additive package, and the impact of
oxygenates in the presence of other
additive chemistries may be different.
Also, the composition of the base fuels
varied, introducing the possibility that
variations in fuel parameters other than
oxygenate content may have impacted
the fuel's IVD severity. Nevertheless, the

MTBE (Fuel #3).

results are noteworthy due to the
relative scarcity of data on the effect on
IVD fuel severity of new oxygenates
entering the market.

Tests conducted on the five test fuels
(A through E) using the Daimler Benz M
102 E engine dynamometer IVD test
showed no significant difference in the
IVD severity of oxygenated and non-
oxygenated fuels. However, tests on
fuels A, B, C, & D using the Opel Kadett
engine dynamometer IVD test indicate
that ETBE may have an adverse impact
on IVD fuel severity. Specifically, the
average deposit weight per valve was
approximately 10 mg for the
nonoxygenated and MTBE-containing
fuels (A and B), 118 mg and 90 mg,
respectively, for the ETBE-containing
fuels (C and D). The accumulation of
less than 40 mg/valve during the Opel
Kadett test is accepted as not impacting
performance.

To analyze the impact of polycyclic
aromatics on IVD fuel severity, engine
dynamometer tests were conducted
using ten gasolines that contained

and #2. The values for fuels #2 and #3 were calculated based on the

various concentrations of polycyclic
aromatics from heavy reformate
gasoline.s? Heavy reformate is a high
octane gasoline blending component
that commonly contains polycyclic
aromatic hydrocarbons (PAH). The
concentration of PAH in heavy
reformate is influenced by feed quality
to the reformer, reformer severity, and
can be reduced by post-distillation.7o

As shown in Table 14, a high
correlation between the IVD mass
formed and the combined concentration
of anthracenes and pyrenes (A+P) was
reported (correlation coefficient = 0.95).
No correlation between IVD and
naphthalene concentration was
reported. The author of this study
hypothesized that the different impact
on IVD formation of naphthalene and
A+P may be due to differences in
boiling point and hence residence time
on the intake valves prior to
vaporization. In addition, higher ringed
aromatics generally polymerize more
readily.

TABLE 14.—IMPACT OF POLYCYCLIC AROMATICS ON IVD FUEL SEVERITY, ENGINE DYNAMOMETER TEST RESULTS

Test fuelt

Engine test
No.
(mg)

Average
IVD depos-
its per valve

Polycyclic aromatic fuel analysis (PPM
mass)

#6 + 0.4% RFB2

#5 + 0.2% RFB2

%7 “Intake Valve Deposits—Effects of Engines.
Fuels & Additives”, Robert Tupa, and Donald
Koehler, SAE Technical Paper Series No. 881645,

s8*‘Use of MTBE and ETBE as Gasoline
Reforntulation Components”, J. Kivi, A Niemi, N.

ARAR R R ARG 55 - B

Nylund. M. Kyto, and K. Orre, SAE Technical Paper
Series, Paper No. 922379.

69"“An Analysis of Intake Valve Deposits from
Gasolines Containing Polycyclic Aromatics”, Bruce

103
109
118
138
184

5147

7587
5524
6064

Bunting, SAE Technical Paper Series, Paper No.
912378.
701bid.
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TABLE 14.—IMPACT OF POLYCYCLIC AROMATICS ON WD FUEL SEVERITY, ENGINE DYNAMOMETER TEST RESULTS—
Continued

| Engine test
No.

Average
IVD depos-
its per valve

(mg)

Polycyclic aromatic fuel analysis (PPM
mass)

Naphthalene

Anthracenes

Pyrenes

57

739

9258

i

57

Notes:
(1) The test fuels were normaf reﬂn:'ry blends. Some of these blends had reformer bottoms added.

}2) Base fuels with weight

This study suggests that higher
anthracene and pyrene content
increases the tendency of a gaseline to
form IVD. A major gaseline producer
currently markets a gasoline that was
specially refined to remove the high
boiling fractions, based on the elaimed
air quality and engine cleanliness
benefits. Thus, for gasoline produced by
special refinery practices performed to
reduce the depesit forming tendency,
A+P concentration may serve to help
define IVD fuel severity. However, for
fuels produced by normal refinery
practices, EPA estimates that aromatic
content and the T-80 distillation point
are adequate predictors of A+P'and
hence the use of A+P content is not
necessary. Therefore, EPA is not
proposing that A+P concentration
normally be used in defining
certification fuels.

Those marketers whe perform
additional distillation steps to reduce
A+P content would need to segregate
their fuel from the fungible gasoline
supply to be able to take advantage of
any benefits which reduced IVD severity
might confer in terms of the detergent
additive treatment level required. For
these marketers, aromatic content and
T-90 distillation point may also serve as
a useful predictor of IVD fuel severity.
However, it may be necessary to allow
the use of A+P concentration as a
supplement to those fuel parameters
discussed previously, to help in
defining certification test fuels for these
segregated gasoline pools. This topic is'
considered further in section VI.

C. Selection of Fuel Parameters for
Defining Certification Test Fuels

EPA proposes that the following five
fuel parameters be used in defining
certification test fuels, for both PFID and
IVD depesit controel testing, due to their
potential impact on the quantity and/or
type of fuel injector and/or intake valve
deposits: Olefins, sulfur, T-90,
aromatics, and oxygenates (by type).
EPA propeses that other fuel parameters
may be used in addition if their effect
on PFID or IVD fuel severity can be
demonstrated (see section VLD.).

percent bottoms added.
3) Engine tests were run using @ MY 1987, 2.5L, 4 cyl

Ethanol appears to be the most severe
oxygenate in terms of its tendency to
promote deposits. However, given the
lack of data on the impact of other
oxygenates, and the potential that
additive may respond
differently to different oxygenates, EPA
does not believe that it is appropriate to
rely solely on vehicle test data on
ethanel-containing fuels to ensure
adequate detergent additive
performance in the presence of all
oxygenate types.

x(}égnsidenng the anticipated
widespread use of MTBE and the data
indicating that it may promote deposit
formation, EPA proposes to require
additional data to demonstrate
performance on MTBE-containing fuel.
Lack of data on the impact ef other
oxygenates would appear to preclude
their use as standard certification fuel
parameters at this time. However, this
seems acceptable given that ethanol and
MTBE are expected to be the largest
volume oxygenates used, and testing on
ethanol and MTBE-containing fuels may
offer reasonable assurance of adequate
detergent additive performance in the
presence of other oxygenates. The
details of EPA’s proposal related to the
definition of certification test fuels are
contained in section VI. Comments are
requested on the appropriateness of the
parameters selected for defining the
certification test fuels.

To provide for the cost effective
distribution of gasoline by pipeline and
other means, much of the gasoline used
in the United States is commingled after
leaving the refinery or import terminal.
To ensure the proper certification of this
fungible gasoline, and minimize
disruption to the fungible gasoline
distribution system, it is essential to
provide certification options that cover
pools of gasoline that have boundaries
which conform to patterns in the
gasoline distribution system. Proper
levels of detergency control must also be
ensured for relatively more severe
gasoline localized within distinct areas
of the fungible gasoline distribution

inder, throttle body fuel injected engine.

system. In addition, EPA believes that
an option should be made available to
those refiners who wish to optimize
additive treatment level for segregated
fuels. EPA believes that it is important
to develop certification options which
provide industry the flexibility to
minimize the compliance burden and
cost while still meeting the
requirements of the statute.

o provide this flexibility, EPA is
proposing three main certification
options: National certification, PADD
certification, and fuel specific
certification. EPA is propesing two
certification tiers within the national
and PADD certification options,
whereby a detergent would either be
certified for use in gasolines of moderate
severity or for gasolines of greatest
severity within the given certification
area. EPA is also proposing a special
fourth option, whereby data used to gain
a certification under the existing CARB
detergent additive regulation could be
used to support an application for
federal PADD V certification (CARB-
based PADD'V certification). Under
certain circumstances, recertification
might also be required. In addition, an
interim certification option is proposed,
permitting simplified dures to be
used to comply with certification
requirements Jamuary 1 to
December 31, 1995 (see section IX). A
marketer of gasoline in California could
use any certification option for the
purpose of complying with the federal
detergent additive certification
requirements. However, only the CARB-
based PADD V certification or interim
certification based on CARB
certification would in themselves be
sufficient to satisfy both the federal and
California certification requirements.
Under certain circumstances,
recertification might also be required.

EPA believes that these certification
options, discussed in detail below,
would ensure that the program’s deposit
control goals are met while providing
the flexibility needed by industry to
comply with the performance standards
in an efficient manner. EPA requests
comment on these assessments. Three
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alternative certification options, which
might allow for further flexibility and
optimization, are detailed in Section V.

A. Certification Applications

To comply with the proposed
certification requirements, the detergent
certifier would be required to apply to
EPA to obtain a certification number. To
obtain this certification number, the
certifier would be required to submit a
short information package to EPA as
detailed below. Included in this package
would be an attestation that the
certification requirements under one of
the available certification options had
been satisfied. EPA could issue a
certification number based solely on
this attestation. However, EPA would
reserve the right to scrutinize any and
all information contained in the
application package, or other data
required by EPA to be retained by the
applicant/certified party, at the time of
submittal or at any other time, to verify
compliance with the certification
requirements. Based on this scrutiny,
EPA could reject the application for a
certification number or revoke a
previously issued certification number
if it were discovered that the
certification procedures were not in
compliance. EPA would also reserve the
right to conduct confirmatory vehicle
testing, or gasoline compositional
testing, to verify compliance, and a
certification number could also be
denied or revoked based on the results
of this testing (see Section X).

EPA is not proposing that issuance of
a certification number would explicitly
or implicitly represent that each
application has been scrutinized for
compliance by EPA. EPA anticipates
that such scrutiny by EPA would be
conducted on a random basis on a
certain number of applications, or
would be based on i arities in the
composition of the candidate detergent
additive and/or the treatment rate used
or other apparent deficiencies in the
application. Throughout this notice, the
term “‘certification” is used to denote
the rrocess of selfcertification by the
applicant and issuance of a certification
number by EPA.

EPA is proposing that the application
for an EPA certification number under
the national, PADD, fuel specific,
CARB-based PADD V, or interim
certification options must include the
following data and information: (1) The
name of the detergent manufacturer and
the detergent as given to EPA by the
detergent manufacturer to satisfy the
additive registration requirements per
40 CFR 79.21, (2) a complete description
of the detergent additive’s chemical
composition such that the chemical

structure of each of the components in
the detergent package can be
determined to the fullest extent
possible, (3) the exact weight percent of
each of the components that compose
the detergent package, (4) an
appropriate procedure for sampling
from a detergent storage tank which will
ensure the integrity of the detergent
sample for subsequent analysis by
infrared spectrophotometry, (5) a fourier
transform infrared spectroscopy (FTIR)
test method which will yield a
qualitative and quantitative infrared
spectrum of the detergent additive
package both in its pure state and in
finished gasoline, and, (6) an actual
infrared spectrum of the detergent
additive package and each component
part of the detergent additive package
obtained from this test method. The test
procedure must be capable of
identifying the detergent additive
package both in its pure state and after
it has been added to gasoline at the
concentration at which it is used, and
must be reasonably acceptable to the
Administrator. EPA reserves the right to
reject aspects of this procedure if the
Administrator determines that they are
insufficient, or otherwise unacceptable,
and may reject an application for
certification number based on this
judgement. EPA may use these test
methaods to confirm compliance with
this regulation as discussed in Section
X

Except in regard to applications under
the interim certification option,
certifiers would also be required to
disclose the highest concentration of the
detergent additive package which had
been used to demonstrate compliance
with the specified performance
standards in any of the relevant test
fuels during certification testing. This
concentration would be the minimum
concentration necessary to comply with
detergent gasoline requirements.
Applications for a certification to allow
the use of a detergent in more severe
gasoline under the national and PADD
certification options must include the
level of each of the relevant
nonoxygenate fuel parameters which
was contained in each test fuel.
Applications under the CARB-based
PADD V certification would also be
required to include a copy of the
certificate granted under the California
Air Resource Board'’s certification
program, and the compositional limits
on the base gasoline that can be used to
formulate detergent gasoline under the
CARB certification. Applications under
the interim certification option must
include additional data as specified in
Section IX.

In addition to the requirements
described above, EPA is proposing that
applicants for EPA certification
numbers under the national, PADD, and
fuel specific options would be required
to retain in their own possession a
detailed report of the vehicle test
program and the composition of the
certification test fuels used. For each
certification test fuel used in these tests,
the report must specify the composition
of the test fuel and the location from
which it was drawn, to demonstrate
compliance with the test fuel
requirements associated with the
certification option selected. For each
certification test fuel, EPA is proposing
that the report specify the concentration
of each component of the detergent (as
mixed in the fuel) and, to the extent
known, the chemical composition,
purpose-in-use, and concentration by
weight of other additives present in the
test fuel. EPA further proposes that
applicants under the fuel-specific
option would be required to retain data
that demonstrates compliance with the
requirements under which the
apglicable segregated gasoline pool was
defined (see Section VI. D.). EPA
proposes that the applicant/certified
party would be required to retain the
report/data while the certification
remains valid, or five years, whichever
is longer. It is further proposed that the
applicant/certified party would be
required to provide a copy of this
report/data to EPA within thirty days of
notification by EPA. Comment is
requested on the application
requirements proposed above and on
alternatives which would assure equal
or better compliance with the proposed
certification requirements.

B. Certification Options Based on
Geographical Area

The geographically defined
certification options are the national
and PADD-specific options. In addition,
a special provision is proposed for
certification of detergents for use in the
most severe gasolines within a given
geographical area. This two tiered
certification approach is discussed in
the following sections.

1. National Certification Option

Under the national certification
option, the applicant must demonstrate
a detergent additive’s compliance with
the performance standards via testing on
a matrix of test fuels defined on the
basis of nationwide fuel survey data (see
Section VI). EPA proposes that a
certification created under the national
option would be valid for any type of
gasoline, oxygenated or nonoxygenated,
unleaded or leaded, of any octane grade,
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that is sold in the United States,
including imported gasoline.

The national certification option
provides the most broadly applicable
method to certify a detergent. EPA
anticipates that a number of major
gasoline marketers will use the national
certification option because of the ease
of certification and the maximum degree
of uniformity in the detergency
requirements prescribed for the certified
party’s facilities across the nation. The
national certification option also
facilitates spreading of the cost of
certification testing among several
refiners, thereby easing the burden of
this regulation, especially for small
refiners. EPA anticipates that a number
of applications for national certification
will be for the same detergent additive
package, with the necessary support for
these applications being provided by the
additive manufacturer. Therefore, the
same certification test data may be used
to support the certification of a number
of separate refineries. Under this
scenario, EPA anticipates that the
additive manufacturer’s costs for the
certification testing would likely be
passed to fuel manufacturers in the cost
of the detergent additive supplied to
them. The cost of certification testing
could thus be spread overa sufficiently
large volume of gaseline to minimize
the certification cost impact on any one

pagg. d R

A believes that certification under
the national option would achieve the
program'’s deposit control goals while
allowing the broadest possible area in
which a certificatiom would be valid and
the maximum degree of flexibility for
the regulated industry. However, since
the prescribed additive treatment levels
needed will generally be based on a
spectrum of nationwide gasolines, the
possibility exists that in some batches of
low-severity gasoline more additive will
be used than is necessary to maintain
proper performance. Thus, additive
costs might also tend to be higher than
necessary for some gasoline. The other
certification options, described below,
are based on progressively finer
definitions of test fuels. By providing
opportunities to better optimize the
detergent additive package to the

characteristics of the fuel, these options
create the potential for cost savings over
the national certification option.
2. PADD Certification Option

The composition of gasoline tends to
differ between various regions of the
United States as the result of different
sources of crude oil te refineries and
relatively stable patterns of gasoline
production and distribution.”? The
United States is divided into five

‘Petroleum Administration for Defense

Districts (PADDs) which have
commonly been used to examine
regional differences in the production
and supply of petroleum products.
PADD I includes the states of
Connecticut, Delaware, Florida, Georgia,
Maine, Maryland, Massachusetts, New
York, New Hampshire, New Jersey,
North Carolina, Pennsylvania, Rhode
Island; South Carolina, Vermont,
Virginia, West Virginia, and the District
of Columbia. PADD II includes Illinois,
Indiana, Iowa, Kansas, Kentucky,
Michigamn, Minnesota, Missouri,
Nebraska, North Dakota, Ohio,
Oklahoma, South Dakota, Tennessee,
and Wisconsin. PADD III includes
Alabama, Arkansas, Louisiana,
Mississippi, New Mexico, and Texas.
PADD 1V includes Colorado, Idaho,
Montana, Utah, and Wyoming, PADD V
includes Alaska, Arizona, California,
Hawaii, Nevada, and Oregon.

EPA proposes that gasoline sold in
United States territories (Virgin Islands,
Guam, Puerto Rico, Northern Marianas
Islands) must also comply with the
detergent requirements contained in.
today’s notice. Marketers of gasoline
sold in U.S. territories.could naturally
satisfy the federal detergent
requirements by obtaining a national or
fuel specific certification. EPA believes
that it may also be appropriate to
include U.S. territories underthe PADD
certification option and requests
comment on how they would
appropriately be assigned to the various
PADDs. Comment is requested on

71Petroleum Supply Annual, Velume 1, June
1992, Energy Information Administration, Office of
Oil and Gas, U.S. Department of Energy,
Washington, DC.

whether special circumstances affecting
gasoline supply, distribution, and/or
marketing might make compliance with
this proposed rule unreasonably
burdensome in some or all of the
territories. Comment is also requested
on any potential need for special
provisions or exemptions for the U.S.
territories, along with any potential
legal basis for such provisions,

The fuel compositional differences
between the five PADDs indicate that
there may be a significant difference in
the fuel severity (the tendency to form
deposits) and hence a significant
difference in the detergent additive
treatment rate which would be needed
to meet the performance standards
within each PADD. The differences in
fuel composition between the PADDs
are examined in Figures 1-4. American
Automobile Manufacturers of America
(AAMA) fuel survey data, unleaded
gasoline, 1989-1991, all gasoline grades,
was used in preparing these graphs.?2
The “percentile concentration” refers to
a specific concentration for a fuel
parameter that is greater than or equal
to the values in a certain percentage of |
the samples in the database. For
example, Figure 4 shows that the 80th
percentile concentration of sulfur in
PADD IIT is approximately 0.04 weight
percent. This means that 80 percent of
the fuel survey samples within PADD III
had a sulfur content of less than or
equal to 0.04 weight percent.

BILLING CODE 6560-50-P

72EPA may recalculate these distributions.and
adjust the'test fuel specifications which are based
on these data for use in the final rule. Such
adjustments would be Based on the addition/
substitution of more extensive or more current fuel
survey data, and/or reffnements to the method by
which the survey data were weighted to reflect the
eomposition of the in-use gasoline pool within
given certification regions.
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A review of the data in Figures 1-4
clearly indicates that fuels in different
regions of the country differ
significantly in those characteristics
which have a propensity to cause
deposit formation. The 65th percentile
T-90 distillation point ranges from
approximately 331 °F to 344 °F, The
65th percentile aromatics content ranges
from approximately 24.5 to 34.5 volume
percent. For gasoline olefin content, the
65th percentile ranges from
approximately 7 to 13.3 volume percent.
The 65th percentile sulfur content
ranges from about 0.0186 to 0.06 weight
percent,

Given these fuel compositional
differences between the PADDs, EPA
believes it is appropriate to provide for
certification of detergents for use in
gasoline sold within specific PADDs,
Such a certification could be obtained
by demonstrating compliance with the
performance standards via testing on'a
matrix of test fuels defined on the basis
of fuel survey data specific to a given
PADD. Certification of detergents under
the PADD option would be valid only
for gasoline sold within the specified
PADD. For example, additive treatment
levels determined based on testing in
fuels representative of PADD I would be
valid only for gasoline sold in PADD 1
(see Section VI).

PADD V certification test fuels would
be selected based on the composition of
gasolines sold within PADD V but
outside of California. EPA believes that
this is appropriate because EPA
anticipates that federal certification of
gasoline sold within California will be
based on data used in obtaining
certifications under the CARB detergent
additive regulation (see Section IV. D.),
due to the need to satisfy both federal
and State of California detergent
requirements. EPA requests comment on
the continued validity of including
California gasoline under the PADD V
certification option when the California
gasoline requirements take effect in
April of 1996.

EPA believes that the PADD option in
conjunction with the national
certification option would give the
regulated industry a degree of flexibility
toward optimizing the amount of
detergent additive used in fungible
gasoline. The choice for each applicant
of what combination of PADD and
national certifications to undertake
would be made according to the
characteristics of the applicant’s
particular refinery and distribution
network, weighing the additional cost of
certification in multiple areas against
the potential savings in the amount of
additive required. -

In addition to providing the
opportunity for significant cost savings
by potentially reducing the amount of
additive required, the certification areas
under the PADD option are sufficiently
large to allow costs to be spread among
refiners to share certification costs in a
fashion similar to the national
certification option. The PADD
certification option may thus be
garticularly useful in reducing the

urden of this regulation to small
refiners, especially in view of the fact
that the majority of small refineries are
located in PADDs IV and V.

It is likely that PADD certifications
will be sought only for those PADDs
with certification test fuel specifications
that result in a lower required additive
treatment rate than that required under
the national certification option. In the
more “severe” PADDs, i.e., those in
which the distribution of deposit
forming tendency is generally higher
than the nation as a whole, the PADD
certification test fuel specifications
would result in higher additive
treatment requirements. Thus the
national certification option would
likely be chosen instead. This raises a
potential concern that the PADDs with
a generally more severe gasoline supply
might receive inadequate protection
under the national option.

For this very reason, however, the
generic national test fuels have been
designed to represent greater than
average deposit-forming conditions. For
example, as explained in detail in
Section VI, each test fuel contains a
different combination of fuel severity
factors, each of which individually
exceads average severity levels. These
levels have been selected such that only
20 percent of the gasoline sold in the
United States contains combinations of
fuel parameters of equal or higher
severity. In addition, the most severe
gasoline within the PADDs must be
additized with specially certified
detergents (see next section), thereby
lessening the concern that gasolines of
greatest severity under the PADD
certification option would be under-
additized.

Nevertheless, to further evaluate the
possibility of under-additization in
PADDs with generally more severe
gasoline, EPA has compared the
required test fusl concentration for
generic national certification of each of
the defining fuel parameters (see Table
17 in Section VI) to the 50th percentile
concentration of that parameter in each
of the PADDs (see Figures 1-4). It is
reasonable to assume that national
certification would ensure adequate
protection in such a PADD, provided
that the majority of the individual fuel

parameters occur at concentrations
which exceed the PADD-specific 50th
percentile values. The fact that the test
fuels are proposed to contain
combinations of these parameters at
higher-than-average levels would
provide additional assurance of
adequate fprotection.

Most of the required concentrations of
the defining fuel parameters in the test
fuels for generic national certification
are significantly above the 50th
percentile values within each of the
PADDs. In PADDs Il and Il the 50th
percentile concentration of all of the
fuel parameters is significantl
exceeded in the national test fuel
specifications. However, in PADDs I, IV,
and V, some exceptions occur. For
PADD I, the required concentrations of
olefins and aromatics in the national
test fuels occur slightly below the 50th
percentile concentration. For PADD IV,
the required concentration of sulfur in
the national test fuels is approximately
the PADD IV 40th percentile
concentration. For PADD V, the
required concentration of aromatics in
the naticnal test fuels is approximately
the PADD V 29th percentile
concentration. The concentration of the
other fuel parameters required in the
test fuels for national certification
significantly exceed the corresponding
50th percentile concentrations in PADD
LIV, and V.

Based on the above evaluation, it
appears that the proposed test fuel
specifications for generic national
certification, which are based on a
review of national gasoline composition,
would likely provide an adequate level
of additive performance in all PADDs.
Howsever, some concern may remain
regarding the adequacy of detergents
certified under the national option
when used in regions which have
generally more severe fuel supplies.
Thus EPA is considering several
alternatives to the proposed PADD
certification option that may provide
added assurance of a sufficient level of
detergency performance in each PADD.

Under the first alternative, separate
certifications in the more severe PADDs
would be required to obtain a
certification to market gasoline
nationally. The above discussion on
how the test fuel specifications for
national certification relate to PADD-
specific compositional values suggests
which PADD:s are relatively more
severe. For PADDs I, IV, and V, the 50th
percentile concentrations for some
parameters exceed the concentration
required in the proposed test fuels for
national certification, while this is not
the case for PADDs Il and I1I. This
indicates that gasoline sold in PADDs I,
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IV, and V may be more severe than the
national average in some respects, while
gasoline in PADDs II and III is likely to
be less severe, Therefore, one might
conclude that certification in PADDs I,
1V, and V would also ensure adequate
protection in PADDs H and III. As a
result, EPA is considering requiring that
separate certifications in PADDs I, IV,
and V would be required to sell gasoline
in all 5 PADDs. In a second alternative,
national certification could still be
obtained by'vehicle testing using a
single matrix of test fuels; however, the
specifications on national test fuel
severity would be increased to provide
additional assurance of adequate
stringency for all PADDs. This
alternative and the way test fuel
specifications would be increased is
discussed in greater detail in Section VI.
C

EPA requests comment on the
usefulness of the PADD certification
option to fuel manufacturers and on
whether the option, as proposed, would
ensure that gasoline in all PADDs
contains an adequate concentration of
detergent additive. Comment is also
requested on the alternatives to the
PADD and national options discussed
above, and on other alternative
definitions of regional certification areas
within the United States.

3. Special Provisions for Highest
Severity Gasolines

EPA believes that the proposed
national and PADD certification options
described above can provide adequate
deposit control for the vast majority of
the nation's gasoline supply. However,
the severity of the gasoline sold in each
PADD and in the nation as a whole (as
measured by the levels of the specified
fuel severity parameters) varies along
continuous distribution curves (see
Figures 1—4). For gasolines falling at the
extreme high ends of these
distributions, the detergent additive
treatment rates prescribed by the
certification testing in generic test fuels
may not provide adequate protection,
This could be particularly problematic
in areas which are supplied with
exceptionally severe gasoline for
prolonged periods of time.

To address these concerns, EPA is
proposing two certification tiers within
both the national and PADD options.
The first tier would provide generic
certification of detergents for use in all
but the most severe gasoline sold
nationwide or in a specific PADD. The
second tier would provide for
certification of detergents for use in
gasolines of greatest severity within the
area of interest. Detergents certified for
use in gasoline of greatest severity could

also be used in less severe generic
gasoline within the same certification
area. EPA proposes that gasoline
exceeding the national or PADD specific
95th percentile for any particular fuel
severity factor would be required to be
additized with a detergent certified
under the second (more stringent)
certification tier. EPA believes that this
duel tier approach is necessary to
provide an effective level of detergency
performance in gasoline with the
highest deposit-forming tendency, while
avoiding over-additization in the
general gasoline pool.

The difference between the generic
detergent certification requirements and
those applicable to gasoline of greater
severity is the composition of the
detergent certification test fuels. Under
the generic requirements described
above in Sections B.1 and 2, an
applicant for certification must
demonstrate compliance with the
performance standards in a matrix of
test fuels defined by EPA on the basis
of national or PADD-specific fuel survey
data. Certification of detergents for use
in the most severe gasoline would be
conducted using a matrix of test fuels
with higher levels of the parameters
associated with deposit forming
severity. Thus, the same detergent
gackage could be certified for use in

oth generic and severe gasoline at

different concentrations by being tested
in both test fuel matrices. A detailed
discussion of these test fuels

uirements is presented in Section VI

o implement these special
provisions, EPA proposes that under
both the national and PADD
certification options, detergent blenders
would be required to collect data from
their facilities that characterize the
composition of their specific gasoline
pool in regard to the levels of aromatics,
olefins, sulfur, and T-90 distillation
point using the test procedures
proposed in section VI. G. EPA proposes
that this data must include, at a
minimum, consecutive weekly
evaluations of gasoline composition at
each of the detergent blender’s facilities,
initially including six months of data.
EPA further proposes that the data used
to characterize the composition of the
detergent blender’s gasoline must not
have been collected prior to January 1,
1993.

The analysis of this fuel survey data
would be used by the refiner/importer
to determine whether a detergent
certified for use in generic gasoline
could be used or if a detergent certified
for use in severe gasoline would be
required. If the highest measured level
of each of the four parameters in the
detergent blender’s gasoline pool was

less than or equal to the respective 95th
percentile value in the subject
certification area (national or PADD, see
Figures 1—4) then detergents certified for
use in generic gasolines in the area
would be acceptable for use in the
detergent blender’s gasoline pool. If, on
the other hand, the highest measured
level of any one of the relevant
parameters in the detergent blender’s
gasoline pool exceeded the relevant
95th percentile value then a detergent
certified for use in more severe gasoline
would be required.

EPA requests comment on whether
the proposed two tier approach under
the national and PADD certification
options provides an appropriate level of
detergency performance in the most
severe gasolines while providing the
maximum practical flexibility for
certification of gasolines of moderate
severity. Specific comment is requested
on whether the 95th percentile decision
criterion is appropriate, for the national
case and within each PADD, and on
alternatives that would provide a proper
level of protection from deposits for in-
use vehicles given the likelihood that
certain localized regions within a given
certification region may consistently be
supplied severe gasoline.

A proposes that detergent blenders
using national or PADD-certified
detergents would be required to monitor
the composition of their gasoline on at
least a weekly basis to demonstrate
compliance with the base gasoline
compositional limits associated with
certification. At its option, EPA could
examine records of these tests or
conduct its own testing to verify the
composition (see section X). Comments
are requested on whether weekly
monitoring procedures would be
sufficient or whether more frequent
testing (e.g., for each batch) should be
required. EPA also requests comments
on the extent to which parties upstream
of the detergent blender in the gasoline
production/distribution network should
share in the responsibility to determine
the composition of the detergent
blender’s gasoline pool. In particular,
EPA requests comment on the
availability of the required data to the
various parties in the gasoline
production and distribution system, and
on methods by which this data could be
utilized by the detergent blender to
fulfill the proposed requirements.

EPA is considering an alternative
approach to ensure that more severe
gasoline is properly additized that is
similar to the unleaded gasoline
program found in 40 CFR 80.21 - 80.23.
Under this alternative, detergent
blenders would not be required to
perform the gasoline compositional
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survey proposed above to determine if
their gasoline required detergent
certified for severe gasoline. Instead,
detergent blenders would be required to
perform gasoline compositional testing
on a batch-by-batch basis to determine
whether a detergent certified for severe
gasoline would be required. Each batch
of gasoline would then be required to be
additized with the appropriate detergent
and the results of the gasoline
compositional testing would be
included in the gasoline product
transfer document. EPA requests
comments on the relative effectiveness
and costs of the proposed survey-based
approach and this alternative approach.
Specifically, EPA requests comment on
the extent to which such batch-by-batch
gasoline compositional testing would
constitute a new requirement and the
degree to which such testing already
occurs as part of normal business
practice.

C. Fuel Specific Certification Option

As noted previously, it is possible to
use special refinery practices such as
post-distillation to reduce a gasoline’s
deposit-forming tendency. Specially
processed gasoline, if kept segregated
from the general gasoline supply, could
potentially satisfy the performance
requirements using a reduced
concentration of detergent additive. A
large savings in additive cost could
potentially result. Therefore, EPA
proposes that certification of a detergent
additive for use in such a segregated
gasoline would be allowed. This option
would require demonstration of the
performance standards via testing on a
matrix of test fuels defined according to
the particular composition of the subject
segregated gasoline pool.

To define the characteristics of the
segregated pool, EPA proposes that the
applicant would be required to conduct
fuel compeositional testing. This
compositional testing would include
measurements of the gasoline's
aromatics, olefin, and sulfur content,
and T-90 distillation point.
Furthermore, EPA proposes that the
applicant could petition the Agency to
use additional fuel parameters to define
the test fuels for certification.
Measurements on the relevant fuel
would be required to be conducted over
time using ASTM-approved test
procedures at each of the applicant’s
facilities. This data would be used by
the applicant to construct the required
statistical distributions describing the
variability in gasoline composition.

A detergent certified under the fuel
specific option would be valid for use
only in gasoline produced in the
facilities included in the fuel
compositional survey. Furthermore,
EPA proposes that the certification
would become invalid if the
composition of the subject segregated
pool changed beyond a prescribed
amount. EPA requests comment on the
usefulness and adequacy of the fuel
specific option in providing the
flexibility needed to optimize of
detergent additive treatment levels in
uniquely refined segregated gasolines.
Comment on any specific revisions is
encouraged.

D. California Federal Equivalency
Certification Option

As discussed later in the Section VIII,
EPA believes the California Air
Resources Board's (CARB's) existing
regulation of detergent gasoline sold
within California to be at least as
protective as the proposed federal

requirements for all gasoline. Therefore,
EPA proposes that obtaining a federal
certification based on a CARB
certification would be accepted as
adequate compliance with the federal
certification requirements for the
gasoline pool covered under the
applicable CARB certification. A CARB
certification is already required to sell
gasoline to the ultimate consumer
within California, and EPA believes that
it would be duplicative to require new
testing for the federal program for
detergents already certified in
California.

EPA also proposes that a federal
certification based on a CARB
certification would be accepted to
demonstrate adequate compliance with
federal certification requirements for all
gasoline sold within PADD V. As
discussed in greater detail in Section
VIII, this option would be valid only to
the extent CARB's requirements do not
change. EPA would consider extending
this option depending on the substance
of CARB's changes. Gasoline sold in
California accounts for approximately
65 percent of all gasoline sold within
PADD V, and a review of fuel survey
data reveals that the composition of
gasoline sold in California is very
similar to the gasoline sold in the
remainder of PADD V. This similarity is
illustrated in Figures 5 - 8, which
compare the composition of gasoline
sold in PADD V outside of California
with that sold within California.
Gasoline survey data for the entire
nation (excluding California) are also
shown. EPA again requests comment on
whether this similarity will continue
upon the introduction of California
reformulated gasoline in 1996,

BILLING CODE 6560-50-9
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The figures show, for example, that
the 50th percentile T-90 distillation
point for California gasoline is
approximately 331 °F while the value
for PADD V outside of California is 332
°F, The 50th percentile aromatics
content for California is 32.4 volume
percent while the value for the rest of
PADD V is 32.3 volume percent. For
gasoline olefin content, the California
50th percentile is 7.0 volume percent
and I.Ee value for the remainder of
PADD V is 5.6 volume percent. The 50th
percentile sulfur content in California is
0.010 weight percent while the value in
the rest of PADD V is 0.013 weight
percent.

Given the similarity of California
gasoline with that sold in the rest of
PADD V, and the requirement under the
CARB program that relatively severe
levels of the nonoxygenate fuel
parameters are represented in the
certification test fuels, EPA believes that
it is reasonable to accept data used in
obtaining a CARB certification for
purposes of demonstrating compliance
with federal certification requirements
throughout PADD V. This certification
option would be referred to as “CARB-
based PADD V”. A detergent certified
under this option could be used in all
gasoline sold in PADD V, including
those that are relatively more severe. As
an option, EPA is considering
monitoring this similarity, and could
discontinue the validity of CARB
certification for all of PADD V or for the
more severe gasolines within PADD V if
warranted.

By accepting a CARB certification as
the basis for demonstrating compliance
with federal certification requirements
in all of PADD V, fuel manufacturers
who already market in California would
not need to perform any additional
testing to comply with the federal
program within PADD V. This would be
especially advantageous for the many
small refiners located in PADD V.
Refiners who might wish to demonstrate
the adequacy of different additive
treatment levels in PADD V outside of
California could obtain a separate
certification under the national or PADD
certification option.

As a result of the California
reformulated gasoline program (RFG),
effective April 1, 1996, California
gasoline is expected to experience
decreases in the concentration/level of
all of the nonoxygenate fuel parameters
proposed by EPA to define a gasoline’s
deposit forming tendency. These
changes may result in a decrease in the
deposit forming tendency of gasoline
marketed in California and the need for
a lower concentration of detergent
additive to maintain the same level of

performance in California gasoline
relative to gasoline sold in the rest of
PADD V. If this is the case, future CARB
certifications based on fuel
compositional data that reflects the
change in California gasoline due to
CARB'’s RFG program may not provide
adequate detergency performance in
PADD V outside of California. In light
of this possibility, EPA requests
comment on the appropriateness of
accepting a CARB certification within
all of PADD V.,

E. Recertification Requirements

1. Recertification Requirements Under
the Fuel Specific Certification Option

The composition of fuel specific
gasoline must stay within reasonable
bounds to ensure that the level of
deposit control protection demonstrated
during certification testing is
maintained in production gasolines.
Therefore, EPA is proposing a
mechanism whereby recertification
would be required if the composition of
a fuel specific gasoline pool changed
sufficiently to bring the adequacy of
control into question. In addition to the
initial fuel survey data collection
requirements to define the certification
test fuels, EPA proposes that the party
that receives a certification under the
fuel specific option would be required
to provide a yearly reFort to the Agency
on the composition of the gasoline
covered under the certification. The
certified party would also need to attest
that only those oxygenates covered
under the original application were
used during the past year.

If the 50th percentile level of any one
of the nonoxygenate fuel parameters
(i.e., aromatics, olefins, sulfur, or T90)
in any annual report was greater than or
equal to the 60th percentile level in the
initial certification application, or if
different oxygenates were used, then the
certification would no longer be valid.
The manufacturer would be required to
stop using the fuel specific detergent
and substitute either a national or
appropriate PADD certified additive
within one month of the certification
renewal date to avoid a violation. EPA
requests comment on whether the yearly
reporting period is appropriate or
whether a shorter period (6 months) or
longer period (2 years) is more
appropriate, EPA also requests comment
on whether the recertification trigger
proposed here (i.e., when the median
fuel composition shifts to the original
60th percentile) would provide
adequate protection while ensuring that
recertification would not be required

unnecessarily.

2. Recertification Requirements Under
the National and PADD Certification
Options

Recertification of detergents certified
under the national and PADD options
could also be required if gasoline
composition within the covered areas
changed significantly. In such instances,
the Administrator would publish a
Federal Register notice proposing that
detergents holding certification numbers
under the national or affected PADD
options would be required to recertify.

is notice would also propose new test
fuel specifications for use in
recertification testing. Public comment
would then be accepted by EPA
regarding the need to recertify and the
test fuel specifications, and a final
determination would be made after
evaluation of such comment.

To determine when recertification
requirements might be indicated, EPA
would monitor trends in the
ormposition of the national and PADD-
specific gasoline pools, using the same
(or equivalent) fuel survey data as that
used in defining the initial certification
test fuels. EPA would periodically
calculate the national and PADD-
specific percentile concentration values
for the relevant nonoxygenate
parameters, based on fuel survey data
collected over the previous three years.
The use of three year average fuel
survey data would reduce the impact of
temporary shifts in fuel composition
and would help ensure that a lasting
trend in gasoline composition had
occurred before any action would be
taken. A potential need for
recertification would be indicated if the
newly calculated 50th percentile level
of any one of the monitored fuel
parameters was greater than or equal to
the 60th percentile level in the fuel
survey data applicable to the original
certification application. Under such
circumstances, a notice would be
published proposing recertification
requirements for detergents holding
applicable certification numbers.

In the event that recertification were
required in a PADD, a nationally
certified detergent would be required to
be used for gasoline sold in that PADD
until the PADD recertification was
completed. The substitution of a
nationally certified additive would be
required in order to avoid enforcement
actions for the sale of uncertified
gasoline. In the case of recertification
under the national option, EPA
proposes to allow one and one-half
years to complete the necessary testing
for recertification after a final notice
appeared in the Federal Register
announcing the need for recertification.
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During this time the national
certifications in question would remain
valid.

EPA requests comment on whether a
shift of the 50th percentile
concentration of any parameter to its
original 60th percentile concentration is
an appropriate trigger for proposing
recertification requirements.
Suggestions regarding additional or
allernative criteria are also solicited.
Comments are also requested on any
potential difficulties in using a review
of the fuel survey data described above
to initiate requirements to recertify, and
on the additive substitutions and
recertification time limits proposed to
apply in the event that recertification is
required.

F. Confirmatory Testing by EPA

EPA reserves the right to conduct
confirmatory testing on detergent
additives ta verify compliance with the
certification requirements under any of
the proposed certification options. At its
discretion, EPA could choose to conduct
one or more vehicle test(s) on one or
maore test fuel(s) to determine
compliance. If the applicable
performance standard(s) were not
satisfied, the certification number
would not be issued, or the previously
issued certification number would be
revoked by EPA as discussed in section
X.

Under the national, PADD, or fuel
specific options, confirmatory vehicle
testing would be conducted using the
vehicle test procedure(s) described in
Section VII. Confirmatory testing using
the intake valve deposit control test
procedure would use the test standard
used in the testing conducted to obtain
the subject certification (see Section VII:
Either the 10,000 mile/100 mg or 5,000
mile/25 mg standard). The
concentrations/levels of the relevant
fuel parameters in the test fuels used in
the confirmatory vehicle testing would
be no greater than those used in the
certification testing conducted for the
subject certification (see Section VI). All
other applicable fuel compositicnal
requirements as discu in Section VI
would also be observed in selecting the
confirmatory test fuel(s).

EPA is proposing that confirmatory
testing for CARB-based certification be
conducted generally following CARB
testing procedures as discussed below.
The CARB procedures are discussed in
Section VIII, and this section should be
referenced in connection with this
confirmatory testing discussion.
Confirmatory testing to verify
compliance under the CARB-based
PADD V certification option would be
conducted using one or both of the
keep-clean detergency vehicle test
procedures per CARB’s regulation of
detergent additives, The CARB
“supporting data” is intended to verify,
based on correlation of data collected on
less exacting procedures generated in
the past, that the subject test gasoline
would meet the performance standards
following CARB's strict test procedures
even though such procedures were not
actually followed. The concentrations/
levels of the relevant fuel parameters
(sulfur, T-90, olefins, aromatics, and
oxygenates) in the confirmatory test
fuels would be no greater than those
used in the certification testing
conducted to apply for the subject
CARB certification. The confirmatory
test fuel(s) could be based on the
specifications of CARB’s “typical”
certification test fuel or on the
specifications used to define CARB’s
“supporting data” certification test fuels
(see Section VIII). A confirmatory test
fuel based on the supporting data test
fuel specifications would have the
concentration/level of the single fuel
parameter of focus at or below that used
in the CARB certification application.
The other nonoxygenate fuel parameters
in such a confirmatory test fuel could be
at any value.

The Agency anticipates that
confirmatory vehicle testing would be
used by EPA sparingly. EPA may choose
to conduct random confirmatory testing
and may also do so if the certification
application was suspect. EPA requests
comment on whether the confirmatory
test requirements proposed above are
adequate and would provide a fair
evaluation of compliance.

V. Alternative Certification Options
Under Consideration

Three additional provisions under
consideration within the national and
PADD certification options are
discussed below. The first additional
alternative would allow the separate
certification of premium gasoline, the
second would provide for the separate
certification of oxygenated and
nonoxygenated gasolines (oxy/nonoxy
certifications), and the third would
provide for separate certifications of
reformulated and conventional
gasolines. EFA envisions that both the
premium and oxy/nonoxy certification
options could be adopted and used in
any combination, For example, separate
national or PADD certifications could b
obtained for nonoxygenated and
oxygenated premium gasolines. The
proposed two-tiered certification
approach proposed for the national and
PADD options would also apply under
the alternative certification options
discussed below.

A. Alternative Premium Grade
Certification Option

An analysis of American Automobile
Manufacturers Association (AAMA) fuel
survey data shows that premium
gasolines, defined as having an octane
rating of 291 (R+M)/2 (determined
according to the current ASTM
approved test procedure), tend to have
lower olefin content, sulfur content, and
T-80 than regular and intermediate
grade gasolines. Of the four pertinent
nonoxygenated fuel parameters, only
aromatic content is higher in the
premium grade. This suggests that
premium fuels may require a lower
concentration of detergent additive to
maintain the same level of deposit
control performance. In contrast, the
AAMA data shows that regular and
midgrade fuels are quite similar to each
other in the concentrations/levels of the
nonoxygenate fuel parameters of
interest, and hence there is not likely to
be a significant difference in the
additive requirements between these
two lower grades. A summary of the
AAMA fuel survey analysis discussed
above is contained in Figures 9-12.

BILLING CODE €580-00-P
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Based on these compositional
differences between premium and
regular/midgrade gasolines, EPA
believes that a separate certification for
premium gasoline within the national
and PADD options may provide the
industry with the means to reduce costs
by reducing the amount of additive
required in premium gasoline. However,
this alternative may also result in
greater potential liability for
additization violations due to failure to
properly segregate premium gasoline.
EPA anticipates that refiners might
choose to certify premium gasoline
separately if the expected savings in the
required amount of detergent additive
offset the additional certification and
logistical expenses involved. EPA
envisions that a separate premium
certification would be optional and that
all grades of gasoline could still be
covered under a single national or
PADD certification.

Certification of premium gasoline
would be accompﬁshed in a similar
fashion to the certification of all grades,
by demonstrating compliance with the
performance standards through vehicle
testing on a prescribed matrix of
premium grade test fuels. The
composition of the test fuels for regional
certification of premium gasoline is
discussed in Section VL.

EPA requests comment on the utility
of allowing separate certification of
premium gasoline, and on difficulties
that this scheme may cause in
segregating and tracking of fuels of
different octane grades for enforcement
purposes.

B. Alternative Separate Oxygenated/
Nonoxygenated Gasoline Certification
Option

The data presented in Section III, on
the fuel parameters that impact deposit-
forming severity, indicate that the
addition of oxygenates such as ethanol
and MTBE increases the amount of
additive required to maintain the
needed level of deposit control
protection. Available test data also
suggest that this is likely to be the case
for all oxygenates, although the impact
of different oxygenates would be
expected to vary. Also, it should be
noted that the performance of all
detergent additive types may not be
adversely affected by the addition of
oxygenates.

As described previously, EPA is
proposing a single certification which
would prescribe the additive treatment
level for both oxygenated and
nonoxygenated (oxy & nonoxy)
gasolines. This reflects EPA’s concern
that the additional costs and logistical
problems associated with separate oxy

-

and nonoxy certifications may outweigh
the potential benefits in reduced
additive requirements for
nonoxygenated fuels. However, the
single-certification approach may lead
to significant over-additization of
nonoxygenated gasoline, and thus EPA
is considering two alternative
approaches. The first would require a
separate certification for oxy and
nonoxy gasoline, while the second
would allow separate certifications
while maintaining the option of

* obtaining a single certification for both.

Also under consideration for ‘
oxygenated gasolines are options similar
to those described in Section VI under
the discussion of the test fuels for the
fuel specific option, whereby
certification testing would be conducted
on fuels which contain only those
oxygenates that will be used in the
applicant’s fuels. For example, the
certification test fuels used to certify
only for the use of MTBE would contain
no other oxygenate than MTBE. This
alternative may allow for some fuel
manufacturers to optimize their additive
treatment rate if certain oxygenates were
found to have less tendency to promote
the formation of deposits. The details on
the required test fuels under this
alternative are contained in Section VI

EPA requests comment on the
potential benefits, problems, and costs
of either providing for or requiring a
separate certification for oxygenated and
nonoxygenated fuels, and on the
appropriate specificity regarding the
oxygenate to be used in certification
testing. In particular, EPA requests
comment on the potential difficulties
and costs associated with differentiating
oxygenated and nonoxygenated
gasolines for enforcement purposes.

C. Alternatives for Certification of
Reformulated and Conventional
Gasolines

The proposed federal reformulated
gasoline (RFG) regulations may result in
decreases in the concentrations of some
of the nonoxygenate fuel parameters
which define a gasoline’s tendency to
form deposits (T-90, aromatics, olefins,
and sulfur) for gasoline sold in certain
areas where the national air quality
standards have not been attained. These
changes may result in a decrease in the
deposit-forming tendency of gasolines
sold within the designated
nonattainment areas relative to current
gasolines. A minimum oxygenate
content in RFG will also be required.
Because of the anti-dumping program
that has been proposed in connection
with the reformulated gasoline program,
conventional gasoline should not be
adversely affected by the

implementation of RFG in the
nonattainment areas. Oxygenates will
not be required in conventional
gasoline.

The first phase of the RFG
requirements is scheduled to take effect
January 1, 1995, with more stringent
requirements in 2000. The first phase of
the RFG requirements is not expected to
result in significant changes in the
deposit forming tendency of either
reformulated or conventional gascline.
The mandatory use of oxygenate in RFG
may actually increase its deposit
forming tendency relative to
conventional gasoline. However, the
effect of oxygenates must be considered
for all fuels under today’s proposal and
is therefore not a particular concern
with respect to RFG. Beginning in the
year 2000, more stringent reformulation
requirements may result in reduced
deposit-formation severity of RFG (apart
from the use of oxygenates).

Anticipating this possibility, EPA is
considering alternative approaches
which would allow (or require) RFG to
be certified separately. These
alternatives may be proposed by EPA in
a future rulemaiing if a significant
difference in the deposit forming
tendency of reformulated and
conventional gasoline was suspected
based on a review of fuel survey data.
The first alternative would establish an
optional separate certification for RFG
similar to the option described abave for
premium gasoline. In this case,
applicants could choose to separately
certify their RFG using a series of test
fuels representative of the RFG pool in
the nation or applicable PADD.
Alternatively, RFG test fuels could be
based on an applicant’s own segregated
RFG pool, using the mechanisms and
procedures described previously for the
fuel-specific certification option. In
either case, certification of conventional
gasoline would be unchanged. That is,
conventional gasoline would be
certified using test fuels based on fuel
surveys of the entire gasoline pool in the
nation or applicable PADD, including
both RFG and conventional gasoline
areas within the surveyed areas.

This approach would permit
optimization of the detergent additive
treatment level for RFG if appropriate,
but would not address opposite
concerns which could arise concerning
possible under-additization of the
conventional gasoline pool. As the
contribution of RFG in the general
gasoline pool becomes reflected in
future fuel survey data, and if
reformulated gasoline proves to have
significantly less deposit-forming
tendency than conventional gasoline,
there might be concerns that the




64250

Federal Register / Vol.

58, No. 232 / Monday, December 6,

1993 / Proposed Rules

associated new test fuel specifications
would not be severe enough to assure
adequate deposit control in
conventional gasoline.

EPA is thus considering the adoption
of another approach, which would make
separate certifications mandatory for
RFG and conventional gasoline. For this
purpose, EPA would calculate fuel
specifications for RFG certification
based on fuel surveys representative of
RFG areas of the country, and separate
sets of test fuel specifications for
certification of conventional gasoline,
based on fuel surveys in areas where
conventional gasoline is sold. The
methedology used would parallel that

roposed in today's notice.
g A third overall):approadl to
accommodating the introduction of RFG
recognizes that separate certification of
RFG need not be a mandatory
requirement, since applicants will
voluntarily take advantage of a separate
RFG certification option if the test fuel
specifications suggest that this would
provide a real opportunity for
significant detergent additive
optimization in RFG. This option
should also accommodate concerns over
the possible under-additization of
conventional gasoline. Under this third
approach, test fuel specifications would
be provided separately for RFG and
conventional gasoline. The RFG test fuel
specifications would be available for
optional separate certification of RFG.
The conventional gasoline
specifications would be based only on
the gascline surveyed in non-RFG areas.

EPA requests comments regarding the
appropriateness of allowing or requiring
separate certification of reformulated
gasoline and on the advantages and
disadvantages of the alternative
strategies described above for
accommodating the expected
introdhiction of RFG into the fuel 3
suppiy. Suggestions as to other methods
of ensuring the efficient certification
and effective additization of RFG and
conventional gasoline are also welcome.
In addition, comment is requested on
the application of the fuel-specific
certification option to RFG.

V1. Certification Test Fuels

A. General Approach

Section III of this preamble reviewed
the available data regarding specific fuel
parameters which appear to increase the
deposit-forming tendency (i.e., the
“severity”) of gasoline. Based on that
review, EPA proposed to define the
certification test fuels required for this
program according to the concentration
or level of five severity factors: Olefins,
sulfur, T-90, aromatics, and oxygenates.

In general, the oxygenates to be
examined were proposed to be ethanol
and MTBE.

This section describes the level of
each severity factor proposed for the
certification test fuels. Separate
discussions are included for the test
fuels related to each certification option.
The proper choice of certification test
fuel severity is of vital importance to
ensure that detergent additives will
provide an appropriate level of
protection for in-use fuels, while not
requiring the use of a greater amount of
detergent additive than is necessary. As
noted earlier, detergent additive overuse
is a concern due to the potential for
increased combustion chamber deposits,
octane requirement, and oil viscosity, as
well as the desire to minimize the cost.
Thus, it would be inadvisable to require
testing on worst-case gasolines, because
additive overuse would frequently
result. On the other hand, it is not
feasible to identify certification fuels
that will provide an optimum level of
engine cleanliness in all batches of in-
use fuels. Therefore, a balance must be
found that provides for a satisfactory
overall level of protection for the
gasoline pool covered by a particular
certification. This is especially true for
the national certification option given
the variability in fuel composition
between the PADDs. As discussed
above, this may also be true if a
significant difference in the deposit
forming tendency of gasoline in
reformulated and conventional gasoline
areas develops.

Due to compositional differences
between batches, the gasoline within a
given certification area will differ in
terms of the PFID and IVD severity of
the base fuel component prior to the
addition of detergent additive. Since the
amount of detergent additive required
will be determined using certification
test fuels that are broadly representative
of the certified gasoline pool, some
gasoline batches will inevitably contain
less detergent additive than is needed to
maintain cleanliness, while others will
contain more detergent than is required.
The question that must be addressed is,

* to what extent must the composition

and resulting severity of certification
test fuels be adjusted from the average
fuel severity for a given geographic area,
and for a given fuel severity range (per
the two tiered approach), in order to
ensure a sufficient overall level of
protection in that area?

As discussed previously, available
data suggest that existing fuel injector
deposits can be removed over time with
the use of detergent additives at
concentrations calibrated merely to keep
the fuel injectors clean. The data also

show that existing fuel injector deposits
are quickly removed when even higher
concentrations of some detergent
additives {sometimes seen in
commercial gasolines) are used. It
cannot be assumed that all types of
PFID-control additives perform equally
well in removing existing deposits;
however, if certification test gasolines
were of average severity in relation to
the relevant gasoline pool, geographic
variability in fuel composition were
adequately considered, and all vehicles
were operated on a representative mix
of gasolines, one might conclude that
fuel injectors would experience cyclical
periods where deposits were formed
and then removed without a significant
net effect on emissions performance.

On the other hand, the data on the
ability of detergent additives to remove
existing intake valve deposits is not
nearly as extensive as that for fuel
injector deposits. Therefore, concerns
over potential differences between
additive types in their ability to remove
IVD are more pronounced than for PFID
removal. The data suggest that intake
valve deposits are removed at a much
slower rate than are fuel injector
deposits. Consequently, if additive
certification treatment levels were based
on providing adequate protection for a
gasoline of average deposit-forming
severity, and if fuels of varying severity
were used, there would be a higher
likelihood that IVD'’s would accumulate
over time.

Another significant concern arises
from the possibility that some vehicle
owners, such as centrally fueled fleets,
may use gasolines from a set group of
suppliers for extended periods of time.
If this is the case, a fraction of vehicles
may consistently use gasolines that are
significantly more severe than average,
and hence may tend to accumulate
deposits. (As discussed above this may
also be true if a significant difference in
the deposit forming tendency of
gasoline in reformulated and
conventional gasoline regions results
from the Reformulated Gasoline and
Anti-Dumping rule.)

These considerations suggest that,
while certification test fuels should not
be “worst case,” they must be of greater
than average severity for a given pool of
gasoline in order to prevent the
accumulation of deposits and the
resulting degradation in emissions
performance. EPA believes that the test
fuel specifications proposed in the
following sections adequately account
for the variability in the deposit forming
tendency of gasoline within and -
between the specified regions. Test fuel
compositions for both generic
certifications and for certifications
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" applicable to the most severe gasoline in
each region are included. EPA requests
comment on the proper degree of
certification test fuel severity in relation
to the average severity for the gasoline
pool covered by a certification,
especially in relation to the geographic
variability in fuel composition within
and between the proposed certification
regions. EPA also requests comment on
the ability of detergent additives to
remove existing intake valve deposits,
and the extent to which the consistent
use of gasolines from a specific set of
marketers within a certification region
would tend to cause certain vehicles to
accumulate deposits.

To help account for unknown factors
in gasoline composition that may affect
fuel severity, EPA proposes that the
gasoline samples for certification testing
must be drawn from normal production
gasoline stock taken from normally
operating refinery and/or terminal
facilities. To ensure that any interactive
effects between detergent additives and
non-detergent additives are taken into
account, the Agency proposes that the
composition of certification test fuels
must not differ in any way from fuels
that are dispensed to the ultimate
consumer in regard to the type of non-
detergent additives that are commonly
used, and the concentration at which
these additives are normally used.
These non-detergent additives may
include but are not necessarily limited
to antioxidants, corrosion inhibitors,
and metal deactivators. Naturally,
certification test fuels must not contain
any detergent additives prior to being
treated with the candidate detergent
additive package.

The certification test fuels would
contain no lead or phosphorous-based
additives. The Agency is proposing that
leaded gasoline not be included in the
database used to define the certification
test fuels. EPA does not believe that

detergent certification testing specific to _

leaded gasoline would generate

additional emissions benefits that
would justify the cost, given that the
amount of leaded gasoline sold in the
U.S. is now low and continues to
dwindle. EPA is also concerned that the
test procedures proposed for unleaded
gasoline using unleaded gasoline
vehicles would be inappropriate for
testing leaded gasoline. Therefore, EPA
proposes that the certification governing
detergent additive use in unleaded
gasoline be considered applicable to the
use of detergent in leaded gasoline as
well. EPA requests comments on
whether the certification testing done on
unleaded fuels can be applied to leaded
gasolines, or whether an alternative
approach is necessary, Such comments
should take into account the fact that
the emissions control equipment on the
vehicles used in the detergent
certification program which have
engines designed to operate on
unleaded gasoline would be
compromised by operation on leaded
gasoline.

B. Test Fuels for Generic National
Certification

The test fuel matrix proposed for
generic national certification of
detergents (i.e., for use in all but the
most severe gasolines nationwide) is
intended to account for the impact of
increasing levels of the selected severity
factors and their potential interactive
effects. A series of four test fuels is
proposed, each of which contains at
least a minimum acceptable
concentration/level of two of the four
nonoxygenate severity factors (i.e.,
olefins, sulfur, T-90, and aromatics).
Oxygenates would then be accounted
for by splash-blending them into
selected fuels defined by this method.
The concentrations/levels of the
nonoxygenate fuel parameters not
specified in a particular test fuel would
be allowed to float. That is, they could
be at any value otherwise occurring in
the test fuel, but could not be artificially

adjusted. The requirement that samples
are to be drawn from normal refinery
production streams, as proposed earlier,
should ensure that the levels of these
floating parameters would not be
inappropriately low. Also, EPA believes
that this approach is conservative since
match blending to lower the octane
level of the gasoline blend stock would
tend to reduce the level of aromatics
and hence the severity of the test fuel.

The Agency is considering an
alternative approach whereby two of the
nonoxygenate fuel parameters would be
held at a relatively high concentration
in a particular test fuel, and the other
two would be required to meet or
exceed a specified minimum
concentration. EPA is considering a
35th percentile minimum concentration
specification on the other two fuel
parameters. This alternative would
provide additional assurance that the
levels of the two otherwise floating
parameters in each certification fuel
would not be inappropriately low.
However, this approach might
unreasonably increase the difficulty of
locating the required test fuels among
normal refinery streams. EPA requests
comment on whether the added
assurance offered by this alternative
would outweigh the additional
difficulties that it would impose.

There are six possible combinations of
the four nonoxygenate fuel parameters
taken two at a time. However, a review
of the AAMA fuel survey data reveals
that certain parameters tend to vary
together. Thus, the members of certain
parameter pairs occur together at high
levels more often than do members of
other parameter pairs. This point is
illustrated by examining the relative
predominance of fuel samples for which
both of the fuel parameters in a pair
occur at least at their respective 65th
percentile concentrations. The results of
this examination are summarized in
Table 15.

TABLE 15.—NATIONAL CORRELATION OF HIGH CONCENTRATIONS/LEVELS OF TWO FUEL PARAMETERS TAKEN TOGETHER

Ranking
by No.
samples
w/both
params at

Pair of fuel parameters examined2

Pct of sam-
ples w/both
params at
>65th per-
centiles

Aromatics & T-20 ....

Arom. & Olefins .

13.1
12.0
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(1) The 65th percentile level means the
samples when K j

ter indivi . The 65th

specific concentrationievel for a fuel parameter that is > that found in 65 percent of the fuel survey
ile level was calculated indivi

for each fuel parameter

considering the subject fuel ralame idually. ndividually
based on a review of AAMA unleaded gasoline fuel survey data: 1989-1991, summer and winter, all grades of gasoline, California gasoline ex-

cluded.

2) Tmmmpammmmmepairwereheldat2Mmspeoﬁve35|hpemenﬁlelevelsformepurposeoﬂhissnny.
53) Calculated by dividing the percentage of fuel samples for the subject parameter pair by the percentage of fuel samples for the least pre-

dominate pair {i.e., pair #6).

In the table, all six possible
combinations of the four defining fuel
parameters are listed in descending
frequency order. For example, the most
common of the fuels (fuel 1) is defined
by the occurrence of both members of
the parameter pair T-90 and sulfur at
values equal to or greater than their
respective 65th percentile levels. In all,
13.1 percent of samples in the fuel
survey correspond to this specification.
This sample frequency is 2.7 times
higher than the frequency of the lowest-
ranking fuel (fuel 8), which is defined
by the aromatics-olefins parameter pair
and occurs in only 4.8 percent of fuel
survey samples.

To provide for effective certification
testing while limiting the number of test
fuels required, EPA proposes that
certification testing would be conducted
on four fuels that would be defined by
specifications related to the first four
ranked fuel parameter pairs in Table 15.
This scheme largely takes into account
the fuel types in which high
concentrations of two fuel parameters
are normally linked due to refinery
practices, and each of the four
nonoxygenate fuel parameters is
evaluated in at least one test fuel.

The first three test fuels emphasize
the individual and paired effects of fuel
olefin, sulfur content, and the fuel's T-
90 distillation point. The impact of high
aromatic content in combination with
T-90 would be considered in the fourth
test fuel. It should be noted that the
interaction between fuel olefin and
sulfur content, which has a
demonstrated effect on PFID fuel
severity, is accounted for according to
specifications on pair three. EPA
requests comment on whether the use of
four test fuels is sufficient to account for
the interactive effects of the
nonoxygenate fuel parameters, or if it is
necessary to require testing on
additional fuels. For example, testing
could be required on a matrix of six test
fuels that include consideration of each
of the possible six combinations of the
nonoxygenate fuel parameters. EPA also
requests comment on whether it is
acceptable to allow two of the four test
fuels to be used for oxygenate testing, or
whether additional test fuels should be
required for this purpose, These

alternatives.are discussed in more detail
later in the text.

Setting the required values for each of
the fuel parameters in each of the four
proposed test fuels is made difficult by
the lack of data correlating fuel severity
(tendency to form PFID and IVD) to
specific concentrations/levels of the
relevant fuel parameters, especially
regarding the interactive effects between
the parameters. As discussed earlier,
EPA believes that the certification test
fuels should reflect greater than average
fuel severity. Thus, to begin. with, each
of the two fuel severity factors which
define a particular test fuel must be at
a level no less than the 50th percentile
for that parameter in the national
gasoline pool. Beyond the 50th
percentile, EPA proposes that the
minimum levels for each pair of
parameters should be based on fuel
sample availability, as determined by
actual fuel survey data. In other words,
the minimum level required for each of
the two parameters highlighted by a
given test fuel would be determined by
an analysis of fuel survey data, such that
a certain target fraction of all randomly
chosen fuel samples, for example 20
percent, would be expected to meet or
exceed the specified minimums for the
two parameters.

Fuel sample availability is important
for two reasons. First, the test fuel
specifications must be set so that the
gasoline samples that mest these
specifications can be obtained without
undue difficulty and expense. In
addition, although a direct correlation
between sample availability and test
fuel severity does not exist, the ability
to locate gasoline samples that satisfy
certification test fuel requirements does
offer some indication of test fuel
severity as well as the likelihood of
finding more severe fuels in use.

For example, if test fuel specifications
were satisfied in 15 percent or less of
randomly selected gasoline samples,
one could not simply assume that the
test fuels were more severe than 85
percent of all gasoline. However, one
could assume that the test fuels were
significantly more severe than average.
Actual fuel severity probably lies
somewhere between percentile
concentration specifications placed on
the individual parameters and the

inverse of sample availability. For
example, if a 60th percentile
concentration specification on each of
the two individual fuel parameters in a
given test fuel yielded a 20 percent
sample availability, EPA believes that
one might reasonably conclude that the
certification test fuel would be more
severe than 60 to 80 percent of the
gasoline sold within the area sampled
for the fuel parameter pair considered.
Note that the percentile concentration
values for individual parameters are
such as those illustrated in Figures 1-
4, while the sample availability refers to
the percentage of fuel samples that have
two fuel parameters at a given
concentration or higher.

Using AAMA national fuel survey
data, EPA evaluated three fuel severity
scenarios. The results are shown in
Table 16. The first scenario is
constructed to provide a 25 percent
sample share; i.e., at least 25 percent of
the fuel survey samples would have
levels of the two fuel parameters in each
test fuel at or above the values specified.
Similarly, the second scenario would
provide a 20 percent sample share and
the third a 15 percent sample share.
Each of these fuel severity scenarios
would result in different test fuel
specifications, and hence a different
requirement on the amount of additive
that would be required for in-use fuels.
The specific percentile concentrations
shown in the table for the paired fuel
parameters defining each certification
test fuel were determined by calculating
the percentage of samples that satisfied
fuel compositional requirements under
these various scenarios. By an iterative
process, percentile concentration values
were determined that would provide the
desired sample availabilities. Gasoline
sold in California was excluded from
the fuel survey data used to define the
national certification test fuels. EPA
believes that this is appropriate because
the Agency anticipates that gasoline
marketed in California would comply
with the federal certification
requirements through use of data used
to obtain certifications under the CARB
detergent certification program (see
Section 1V. D.), because this is the mos!
efficient way to satisfy both federal and
state detergent certification
requirements.
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TABLE 16.—NATIONAL (ALL-GRADE, OXY/NONOXY) CERTIFICATION TEST FUELS

Nonoxy fuel parameters
on which the test fuel re-

scenario: min level requir

25% sample share severi

20% sample share severity
scenario: min level required

15% sample share severity
scenario: min level required

quirements are based!

Test Fuel #3 ........... | Olefins (voiume %)
Suliur (volume %)
Aromatics (volume %) .

T-90 (degrees F) .........

Test Fuel #4

70th=0.036%.
70th=342°,
70th=11.5%.
.. | 70th=342°,
. | 70th=11.5%.
70th=0.036%.
60th=30.0%.
60th=338°.

Note:

(1)Selectedoxygenat&swomdberequredtobeblandedhtotwooimebelsdeﬁnedabovehaccordancewnhtherequvmmsdscmed

(2) Percentile concentration and

swvey samples that have a concentration of the

EPA believes that the scenario in
Table 16 based on a 20 percent sample
share provides an appropriate balance of
test fuel severity versus availability. A
one in five randyom chance of finding
one of the required test fuels should not
cause inordinate cost. (See the Draft
Regulatory Impact Analysis in the
public docket.) Therefore, the test fuels
for the national certification option (all
gasoline grades, including both
oxygenated and nonoxygenated fuels,
i.e., National All-grade, Oxy/Nonoxy
Certification) are pro&osad to be based
on this scenario. As the table shows, the
individual parameters in test fuels 1, 2,
and 3 occur at their respective 65th
percentile values and, in the designated

ific concentration/level. The percentile

is defined as the percentage of fuel

spec concentration
Iparamewwonsudefed(takenmdwmlany)matisemalloonessﬁnnaselededvalue

paired combinations, provide 20 percent
sample availability. In test fuel 4, the
same sample av abnhty is provided
with the individual parameters
occurring at their respective 55th
percentile values.

To account for the potential impact of
oxygenates on a gasoline’s deposit
forming téndency, EPA proposes that 10
percent fuel grade ' ethanol be splash
blended into one of the test fuels
defined above and 15 percent MTBE
into another. Very little data is available
on which to base the determination of
which of the test fuels should be
targeted for blending with oxygenates.
EPA believes that, in view of the
demonstrated interactive effect between

fuel olefin and sulfur content, test fuel
3 should not be selected for oxygenate
blending because such blending would
tend to dilute th