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Friday, Juns 18, 1983

This saction of the FEDERAL REG!STER
contains regulatory documents having general
applicability and legal effect, most of which
ara keyed to and codified in the Code of
Fedaral Regulations, which is published under
50 titles pursiant 40 44 U.S.C. 1510.

e Code of Federal Regulations is sold by
the Superintendsant of Documents. Prices of
new books are listed Iin the first FEDERAL
REGISTER issue@ of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Paris 531 and 550
RIN 3206-AF49

Changes in Metropolitan Area
Definitions

\GENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM), in conformance
with OMB Bulletin No. 9305 of
December 28, 1992, iz issuing final
regulations to (1) amend the definition
of “Interim geographic adjustment area”
for the purpose of interim geographic
adjustments under section 302 of the
Federal Employees Pay Comparability
Act of 1990 {FEPCA), and (2) amend the
definition of “Special pay adjustment
area” for the purpose of special pay
adjustments for law enforcement
officers under section 404 of FEPCA.
These regulations also correct an
unintended limitation on the crediting
of nonappropriated fund service for
severance pay purposes.
EFFECTIVE DATES: The amendments to 5
SFR pfatge 5{3i 1 are effective on the first
ay o rst riod nning on
or after Deoembg?all)?lsgz‘.,?l%e i
amendment to 5 CFR part 550 is
effective on January 1, 1987.
FOR FURTHER INFORMATION CONTACT:
James Weddel, (202) 606-2858.
SUPPLEMENTARY INFORMATION: On
December 28, 1992, the Office of
Manegement and Budget {OMB)
published new metropolitan area
definitions in OMB Bulletin No. 93-05.
The new definitions changed the titles
and geographic coverags of some
metropoljtan areas, effective Decemnber
31, 1992. These changes affected the
entitlement of certain Federal
employees to the payment of interim

geographic adjustments (IGA’s) under
section 302 of the Federal Employees
Pay Comparebility Act of 1990 (FEPCA)
and special pay adjustments for law
enforcement efficers under section 404
! Fhe tile and hic of
title and geographic coverage
the Sen Francisco Consclidated
Metropolitan Statistical Area (CMSA)
and the San Diego Metropolitan
Statistical Area (MSA) have not been
chan%ed. Although the title of the Los
Angeles CMSA has been changed to the
Los Angeles-Riverside-Orange County,
CA CMSA, the geographic coverage has
not been changed. Changes in
metropolitan area definitions that affect
entitiement to IGA’s and special pay
adjustments for law enforcement -
officers are summarized below.

Both the title and geographic coverage
of the New York CMSA have been
changed. The new title of this area is the
New York-Northern New Jersey-Long
Island, NY-NJ-CT-PA CMSA. Counties
and towns that have been added to this
area are:

e In New York State—Dutchess
County;

¢ In New Jersey—Mercer and Warren
Counties (Mercer County previous
was part of the Philadelphia CMSA);

* In Connecticut—{a) in Litchfield
County, the town of Washington; (b) in
Middlesex County, the towns of Clinton
and Killingwaorth; and (c) in New Haven
County, the towns of Bethany, Branford,
Cheshire, East Haven, Guilford,
Heamden, Madison, North Branford,
Neorth Haven, Orange, Southbury,
Wallingford, end Woodbridge, and the
cities of Meriden, New Haven, and West
Haven; and

» In Pennsylvania—Pike County.

It should be noted that OPM had
previously exercised its authority under
section 404(b) of FEPCA, as amended by
the Technical and Miscellanaous Civil
Service Amendments Act of 1892 (Pub.
3:02-378. October 2, 1992), to extend

payment of special pay adjustments
for law enforcement officers to
individuals meeting the definition of
“lew enforcement officer” in 5 U.S.C.
5541(3) whose duty stations are in New
Haven County, Connecticut, effective on
the first day of the first pay period
beginning on or efter December 18,
1992,

Both the title and ic coverage
of the Boston CMSA have been changed.
The new title of this area is the Boston-

Brockton-Nashua, MA-NH-ME-CT
CMSA. Towns and cities that have been
added to this area are:

e In Massachusetts—{a) In Bristol
County, the towns of Acushnet,
Berkeley, Dartmouth, Dighton,
Fairhaven, and Freetown, and the cities
of New Bedford and Taunton; (b) in
Hampden County, the town of Holland;
(c) in Middlesex County, the town of
Ashby; (d) in Norfolk County, the town
of Plainville; (e) in Plymouth County,
the towns of Marion, Mattapoisett,
Rochester, and Wareham; end (f) in
Worcester County, the towns of
Ashburnham, Auburn, Barre,
Blackstone, Boylston, Brookfield, :
Charlton, Clinton, Douglas, Dudley, East
Brookfield, Grafton, Holden, Leicester,
Lunenburg, Millbury, Millvilie,
Northboro, Northbridge, North
Brookfield, Oakham, Oxford, Paxton,
Princeton, Rutland, Shrewsbury,
Southbridge, Spencer, Sterling,
Sturbridge, Sutton, Templetan,
Uxbridge, Webster, Westboro, West
Boylston, West Brookfield, Westminster,
and Winchendon, and the cities of
Fitchburg, Gardner, Leominster, and
Worcester;

e In New Hampshire—{a) in
Hillsborough County, the towns of
Bedford, Goffstown, Greenville, Mascn,
New Ipswich, and Wears, and the city
of Manchester; (b) in Merrimack County,
the towns of Allenstown and Hooksett;
(c) in Rockingham County, the towns of
Auburn, Candia, Chester, Epping,
Exeter, Fremont, Greenland, Hampton,
Hampten Falls, Kensington, New Castle,
Newfields, Newington, Newmarket,
North Hampton, Raymond, Rye, South
Hampton, and Stratham, and the city of
Portsmouth; and (d) in Strafford County,
the towns of Barrington, Durham,
Farmington, Lee, Madbury, Milton, and
Rollinsford, and the cities of Dover,
Rochester, and Somersworth;

= In Maine—in York County, the
towns of Berwick, Eliot, Kittery, South
Berwick, and York; and

» In Connecticut—in Windham
County, the town of Thompson.

Both the title and the geographic
coverage of the Chicago CMSA have
been changed. The new title of this area
is the Chicago-Gary-Kenosha, IL-IN-WI
CMSA. DeKalb and Kankakee Counties
in Illinois have been added to the
Chicago CMSA.

Both the title and the geographic
coverage of the Philadelphia CMSA
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have been changed. The new title of this
area is the Philadelphia-Wilmington-
Atlantic City, PA-NJ-DE-MD CMSA.
Atlantic and Cape May Counties in New
Jersey have been added to the
Philadelphia CMSA. In addition, Mercer
County, New Jersey, has been moved
from the Philadelphia CMSA to the New
York CMSA,

Both the title and the geographic
coverage of the Washington, DC-MD-
VA MSA have been changed. The new
title of this area is the Washington, DC~
MD-VA-WYV Primary Metropolitan
Statistical Area (PMSA). Counties and a
city that have been added to this area
are:

« In Virginia—the counties of Clarke,
Culpeper, Fauquier, King George,
Spotsylvania, and Warren, and the city
of Fredericksburg; and

o In West Virginia—Berkeley and
Jefferson Counties.

Accordingly, the definition of the
term “Interim geographic adjustment
area’ has been revised in OPM
regulations on IGA’s by deleting the
previously established titles of the
metropolitan areas whose titles have
changed and inserting the new titles
established by OMB Bulletin No. 83-05.
(See the revision of 5 CFR 531.101,
below.) Also, the definition of the term
“Special pay adjustment area,” and a
related section that includes a list of the
covered areas, have been revised in
OPM regulations on special pay
adjustments for law enforcement
officers by deleting the previously
established titles of the metropolitan
areas whose titles have changed and
inserting the new titles established by
OMB Bulletin No, 93-05. (See the
revisions of 5§ CFR 531.301 and 5 CFR
531.302(a), below.) Finally, a section of
OPM regulations that provides -
requirements for establishing the
effective date of an employee’s
entitlement to a special pay adjustment
for law enforcement officers due to a
change in the geographic area covered
by a metropolitan area has been revised
by adding that the requirements apply
to changes in the geographic coverage of
PMSA's. The current regulation refers
only to CMSA's and MSA's. (See the
revision of 5 CFR 531.304(g), below.)

None of the changes in metropolitan
area definitions resulted in a loss or
reduction of entitlement to interim
geographic adjustments or special pay
adjustments for law enforcement
officers. The amendments to 5 CFR part
531 are being made effective on the first
day of the first pay period beginning on
or after December 31, 1992, because the
revised names of the CMSA's, MSA's,
and PMSA's cited in the regulations

were made effective by OMB on
December 31, 1992.

In addition, OPM is making a
technical change in 5 CFR 550.708 at
the request of an agency, This change
corrects an unintended effect of the final
regulations implementing the Portability
of Benefits for Nonappropriated Fund
Employees Act of 1990 (Pub. L. 101-
508, November 5, 1890). Under the
current regulations, the service of a
nonappropriated fund employee of the
Department of Defense or the Coast
Guard may be credited for severance
pay purposes under title 5, United
States Code, when the employee moves
to a General Schedule position in the
Department of Defense or the Coast
Guard, respectively, without a break in
service of more than 3 days. An agency
has identified additional categories of
nonappropriated fund employees who
may be moved to ap})ropriated fund
positions and, therefore, has requested
that OPM provide a more generic
description of the types of positions to
which a former nonappropriated fund
employee may move and receive credit
for former nonappropriated fund service
for severance pay purposes, This change
will be retroactive to January 1, 1987,
the effective date of the regulations
implementing the Portability of Benefits
for Nonappropriated Fund-Employees
Act of 1990,

Waiver of Delay in Effective Date

Pursuant to 5 U.S.C. 553(d)(3), I find
that good cause exists for making these
rules effective in less than 30 days. The
amendments to 5 CFR part 531 are being
made effective on the first day of the
first pay period beginning on or after
December 31, 1892, because the names
and definitions of certain Consolidated
Metropolitan Statistical Areas (CMSA's),
Metropolitan Statistical Areas (MSA's),
and Primary Metropolitan Statistical
Areas (PMSA's) cited in the regulations
have been changed by the Office of
Management and Budget, effective on
December 31, 1992, OPM regulations
specify that in the event of a change in
the geographic area covered by a
metropolitan area described in the
regulations on IGA’s or special pay
adjustments for law enforcement
officers, the effective date of a change in
an employee’s entitlement to an IGA or
a special law enforcement adjusted rate
of pay shall be the first day of the first
pay period beginning on or after the
date on which a change in the definition
is effective. (See 5 CFR 531.103(g) and
5 CFR 531.304(g).)

The amendment to 5 CFR part 550 is
effective retroactively to January 1,
1987, the effective date of the final
regulations implementing the Portability

of Benefits for Nonappropriated Fund
Employees Act of 1990.

E.O. 12291, Federal Regulation
I have determined that this is not a

. major rule as defined under section 1(b)

of E.O. 12291, Federal Regulation.
Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities,
since it applies only to Federal
employees and agencies.

List of Subjects
5 CFR Part 531
Government employees, Wages.

5 CFR Fart 550

Administrative practice and
procedure, Claims, Government
employees, Wages.
Office of Personnel Management.
Patricia W. Lattimore,
Acting Deputy Director.

Accordingly, OPM is amending parts
531 and 550 of title 5 of the Code of
Federal Regulations as follows:

PART 531-PAY UNDER THE GENERAL
SCHEDULE

1. The authority citation for part 531
is revised to read as follows:

Authority: 5§ U.S.C. 5115, 5307, 5338, and
chapter 54; E.O. 12748, 56 FR 4521, February
4, 1991, 3 CFR 1991, Comp., p. 316;

Subpart A issued under section 302 of the
Federal Employees Pay Comparability Act of
1990 (Pub. L. 101-509), 104 Stat. 1462, and
E.O. 12786, 56 FR 67453, December 30, 1991,
3 CFR 1991 Comp., p. 376;

Subpart B also issued under 5 U.S.C.
5303(g), 5333, 5334(a), 5402, and 7701(b)(2);

Subpart C issued under section 404 of Pub.
L. 101-509, 104 Stat. 1466, and section 3(7)
of Pub. L. 102-378 (October 2, 1982);

Subpart D also issued under 5 U.5.C.
7701(b)(2) and 5 U.S.C. 5335(g);

Subpart E also issued under 5 U.S.C. 5336.

2. In § 531.101, the definition of
“Interim geographic adjustment area” is
revised to read as follows:

§531.101 Definitions.

Interim geographic adjustment area
means any of the following
Consolidated Metropolitan Statistical
Areas (CMSA's), as defined by the
Office of Management and Budget
(OMB):

(a) New York-Northern New Jersey-
Long Island, NY-NJ-CT-PA;

(b) San Francisco-Oakland-San Jose
CA; or

(c) Los Angeles-Riverside-Orange
County, CA.
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3. § 531.301, the definition of “Special
pay adjustment area” is revised to read
as follows:

Definitione.

§531.301

Special pay adjustment area means
any of the following Consolidated
Metropolitan Statistical Areas (CMSA’s),
Primary Metropolitan Statistical Areas
(PMSA'’s), or Metropolitan Statistical
Areas (MSA's), as defined by the Cffice
of Management and Budget (OMB):

(a) Boston-B: -Nashua, MA—
NH-ME-CT CMSA;

(b) Chicago-Gary-Kenosha, IL-IN-WI

(c) Los Angeles-Riverside-Orange
County, CA CMSA;

(d) New York-Northern New Jersey-
Long Island, NY-NJ-CT-PA CMSA;

(e) Philadelphia-Wilmington-Atlantic
City, PA-NJ-DE-MD CMSA;

(f) San Francisco-Oakland-San Jese,
CA CMSA;

(ﬁ) San Diego, CA MSA; or

(h) Washington, DC-MD-VA-WV
PMSA. )

4.1In § 531.302, paragraph (a) is
revised to read as follows:

§531.302 Determining spacial law
enforcement adjusted rates of pay.

(a) To determine the special law
enforcement adjusted rate of pay, the
scheduled annual rate of pay for a law
enforcement officer whose official duty
station is in one of the special pay
adjustment areas listed below shall be
multiplied by the factor shown for that
area:

Special pay adjustment area Factor

Boston-Brockton-Nashua, MA-NH-

ME-CT CMSA 1.16

CMSA 1.04

Los Angsles-Riverside-Orange
County, CA CMSA .................. i

New York-Northern Naw Jersey-
Long Island, NY-NJCT-PA
CMSA ...

Philadsishia-Wilmington-Atlantic
City, PA-NJ-DE-MD CMSA

San Francsco-Oakland-San  Joss,
CA CMSA

San Diego, CA MSA

Washington,

1.16

1.18

1.04

® * * " ®

5. In § 531.304, paragraph (g) is
revised to read as follows:

§531.304 Administration of special law
enforcsment adjusted rates of pay.

(g) In the event of a change in the
geographic area covered by a CMSA,
PMSA, or MSA described in §531.301
of this chapter, the effective date of a

change in an employee’s entitlement to
a special law enforcement adjusted rate
ofpag'underdﬁsmbpan shall be the
first day of the first patgapm'wd

on or after the date on which
a in the definition of the CMSA,
PMSA, or MSA is made effective.

* - - - -

PART 550—PAY ADMINISTRATION
(GENERAL)

Subpart G—Severance Pay

8. The authority citation for Subpart
G continues to read as follows:

Autharity: 5 U.S.C. 5595; E.O. 11257.

7.In § 550.708, paragraph (d) is
revised to read as follows:

§550.708 Creditable service.
- - - - -

(d) Service performed by an employee
of a nonappropriated fundy
instrumentality of the Department of
Defense or the Coast Guard, as defined
in 5 U.S.C. 2105(c), who moves to a
position within the civil service
employment system of the Department
of Defense or the Coast Guard,
respectively, without a break in service
of more than 3 days.

{FR Doc. 83-14358 Filed 6-17-93; 8:45 am|)
BILLING CODE €325-01-M -

5 CFR Part 532
RIN: 3266-AF12

Prevalling Rate Systems; Definition of
Oterc County, CO,tca
Nonappropriated Fund Wage Area
AGENCY: Office of Personnel

Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management {OPM) is issuing a final
rule to add Otero County, Colorado, as
an area of application to ths El Paso,
Colorado, Federal Wage System (FWS)
Nonappropriated Fund (NAF) wage
area. The Department of the Air Force
anticipates hiring FWS NAF employees
at Detachment 1, in Ls Junta, Colorado.
Detachment 1 is located in Otero
County, which is not currently defined
for NAF pay-setting purposes. The
purpose of this action is to assign Otero
County to the proper NAF wage area for
pay-setting purposes.

EFFECTIVE DATE: July 19, 1993,

FOR FURTHER INFORMATION CONTACT:
Brenda L. Roberts (202) 606-2848.
SUPPLEMENTARY INFORMATION: On
November 12, 1992, OPM published a
proposed rule to add Otero County,

Colorado, to the El Paso, Colorado, wage
area as an area of application (57 FR
53607). No comments were received
during the 30-day comment period. The
propesed rule, therefors, is being
adopted as a final rule without any
changes.

E.O. 12291, Federal Regulation

1 have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatary Flexibility Act ,

1 certify that these regulations will no
have a significant economic impact on
a substantial number of small entities
because they will affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Government employees,
Wages.

Office of Personnel Management.
Patricia W. Lattimore,
Acting Deputy Director.

Accordingly, OPM is amending 5 CFR

part 532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

1. The authority citation for part 532
continues 1o read as follows:

Authority: 5 U.S.C. 5343, 5346; § 532.707
also issued under 5 U.S.C. 552.

2. Appendix D to subpart B is
amended by revising the area of
application listing for the El Paso,
Colorado, wage area to read as follows:

Appendix D to Subpart B of Part 532—
Nonappropriated Fund Wage and
Survey Areas

Colorado

El Paso

- L - * -

Area of Application. Survey area plus:
Colorado: Bent, Otero and Pueblo

- - - - -

[FR Doc. 93-14361 Filed 6-17-93; 8:45 am)
BILLING CODE 6325-01-

5 CFR Part 532

RIN 3206-AF48

Prevailing Rate Systems; Macomb,
Michigan, NAF Wage Area

AGENCY: Dffice of Personnel
Management.
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ACTION: Interim rule with request for
comments.

SUMMARY: The Office of Personnel
Management (OPM) is issuing an
interim regulation to add Ottawa
County, Michigan, as an area of
application to the Macomb, Michigan,
Federal Wage System (FWS)
Nonappropriated Fund (NAF) wage area
for pay-setting purposes. Ottawa County
is not presently defined to a NAF wage
area. However, OPM recently learned
that there is now one NAF employee
working at the Coast Guard Exchange,
Grand Haven, located in Ottawa County,
Michigan. The intent of this action is to
officially assign Ottawa County to the
proper NAF wage area for pay-setting
purposes.

DATES: This interim rule becomes
effective on June 18, 1993. Comments
must be received by July 19, 1993.
ADDRESSES: Send or deliver comments
to Barbara L. Fiss, Assistant Director for
Compensation Policy, Personnel
Systems and Oversight Group, U.S.
Office of Personnel Management, Room
6H31, 1900 E Street NW., Washington,
DC 20415. .
FOR FURTHER INFORMATION CONTACT:
Paul Shields, (202) 606-2848.
SUPPLEMENTARY INFORMATION: The
Department of Defense notified OPM
that the United States Coast Guard
employs one NAF FWS worker at the
Coast Guard Exchange, Grand Haven,
Ottawa County, Michigan. As Ottawa
County does not meet the regulatory
criteria for establishing a new NAF wage
area under 5 CFR 532.219, it must be
defined as an area of application to an
existing wage area.

The provisions of 5 CFR 532.219 list
the following criteria for consideration
when two or more counties are to be
combined to constitute a single wage
area:

(1) Proximity of largest activity in
each county;

(2) Transportation facilities and
commuting patterns; and

(3) Similarities of the counties in:

(i) Overall population;

(ii) Private employment in major
industry categories; and

(iii) Kinds and sizes of private
industrial establishments,

Ottawa County, along with Allegan,
Kent, and Muskegon Counties, forms the
Grand Rapids-Muskegon-Holland, MI,
Metropolitan Statistical Area, an MSA
not contiguous to any existing NAF
wage area, Grand Haven is
approximately 290 km (180 miles) from
the host activity for the Macomb,
Michigan, survey area (Selfridge Air
National Guard Base, near Detroit). The

distance is significantly greater (370 km
{230 miles)) from Grand Haven to K.I
Sawyer Air Force Base, the survey host
activity for Marquette, the only other
NAF wage area in Michigan. The survey
areas of both the Cook, Hlinois, and
Lake, Illinois, wage areas are about the
same distance by road from Grand
Haven as is Macomb, but are separated
from Grand Haven by Lake Michigan
and are, by road, two states away—
through Indiana to Illinois.

Our analysis reveals that Ottawa
County differs significantly from the
survey areas of both NAF FWS wage
areas in Michigan (Macomb and
Marquette). For example, the Ottawa
population is 171,300, compared to
71,300 in Marquette and 697,200 in
Macomb. Total private employment in
Ottawa is 70,535, compared to 17,482 in
Marquette and 283,277 in Macomb.
There are 4,287 business establishments
in Ottawa, compared to 1,577 in
Marquette and 16,446 in Macomb.
These measures show Ottawa County to
be much larger than Marquette County
in terms of both f)o ulation and
employment. Al o!Pthe other NAF area
of application counties in the lower
peninsula of Michigan are included in
the Macomb wage area.

Our review brought to light no factors

' that would outweigh the considerations

of geographic location in favoring the
assignment of Ottawa County to the
Macomb wage area. Based on this
review, Ottawa County, Michigan,
should be defined as an area of
application to the Macomb, Michigan,
wage area. Thus, the one Coast Guard
employee in Grand Haven will continue
to be paid from the Macomb, Michigan,
wage schedule the Cost Guard has been
using. It should be noted that with this
change the Macomb, Michigan, wage
area will include both Ottawa County,
Michigan, and Ottawa County, Ohio.

The Federal Prevailing Rate Advisory
Committee (FPRAC) reviewed this
request and by consensus recommended
approval.

Waiver of Notice of Proposed
Rulemaking and Delay in Effective Date

Pursuant to 5 U.S.C. 553(b)(3)(B), 1
find that good cause exists for waiving
the general notice of proposed
rulemaking. Also, pursuant to section
553(d}(3) of title 5, United States Code,
I find that good cause exists for making
this rule effective in less than 30 days.
The notice is being waived and the
regulation is being made effective in less
than 30 days because the wage survey
for the Macomb wage area was recently
completed and the new wage schedule
was issued with a delayed effective date
of June 1993.

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Government employees,
Wages.

U.S. Office of Personnel Management.
Patricia W. Lattimore,
Acting Deputy Director.

Accordingly, OPM is amending 5 CFR
part 532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; § 532.707
also issued under 5 U.S.C. 552.

2. Appendix D to subpart B of part
532 is amended by revising the wage
area listings for Macomb, Michigan, to
read as follows:

Appendix D to Subpart B of Part 532—
Nonappropriated Fund Wage and
Survey Areas

- - - * L3
Michigan
Macomb

Survey Area
Michigan:
Macomb

Area of Application. Survey area plus

Michigan;
Alpena
Calhoun
Crawford
Grand Traverse
Huron
losco
Leelanau
Ottawa
Saginaw
Washtenaw
Wayne

Ohio:
Ottawa

[FR Doc. 93-14359 Filed 6-17-93; 8:45 am)
BILUNG CODE 6325-01-M
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5 CFR Part 550

RIN 3206-AF25

pay Administration (General);
pPayments During an Evacuation

AGENCY: Office of Personnel
Management.

ACTION: Final rule,

SUMMARY: The Office of Personnel
Management (OPM) is adopting as final
the interim rule published in the
Federal Register (57 FR 40070) on
September 1, 1992. The interim rule
removed the regulatory restriction on
payments during an evacuation
suthorized under statute to permit
Federal agencies to make such payments
when the evacuation is occasioned by a
natural disaster.

EFFECTIVE DATE: July 19, 1993.

FOR FURTHER INFORMATION CONTACT:
Jane Kuhl, (202) 606—2858.

SUPPLEMENTARY INFORMATION: On
September 1, 1992, OPM published
interim regulations removing and
reserving section 550.405 of title 5, Code
of Federal Regulations. When an
evacuation had been occasioned by a
natural disaster within the 48
contiguous States or the District of
Columbia, section 550.405 had

restricted (1) advance payments of up to
30 days pay, allowances, and
differentials during an evacuation; (2)
continued payment of pay, allowances,
and differentials for certain periods; and
(3) additional allowances necessary to
offset direct added expenses.

Three subunits of one agency
commented that the restriction on such
payments should be removed when an
evacuation occasioned by a natural
disaster occurs within any of the 50
States, the District of Columbia, the
Pacific Trust Territory, American
Samoa, Guam, Puerto Rico, or the Virgin
Islands. Since the interim rule removed
all geographical restrictions for
emergencies occasioned by a natural
disaster, no other change in the
regulations is needed.

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of Executive Order 12291, Federal
Regulation.

Regulatory Flexibility Act

I certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they apply only to Federal
agencies and empﬂ)yees.

List of Subjects in 5 CFR 550

Administrative practice and
procedure, Claims, Government
employees, Wages.

U.S. Office of Personnel Management.
Patricia W. Lattimore,
Acting Deputy Director. .

Accordingly, under the authority of 5
U.S.C. 5527, the interim rule amending
5 CFR part 550, published at 57 FR
40070 on September 1, 1992, is adopted
as a final rule without change.

[FR Doc. 93-14362 Filed 6-17-93; 8:45 am]
BILUNG CODE 8325-01-M

5 CFR Part 591

RIN 3206-AF13

Cost-of-Living Allowances (Nonforeign
Areas)

AGENCY: Office of Personnel
Management.
ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations to increase certain cost-of-
living allowance (COLA) rates paid to
General Schedule, U.S. Postal Service,
and certain other Federal employees in
several nonforeign areas—namely,
Guam, the Commonwealth of the
Northern Mariana Islands, parts of
Hawaii, and part of the Virgin Islands,
The increases are based on living cost
surveys conducted by Runzheimer
International, under contract with OPM,
during the summer of 1991.

EFFECTIVE DATES: These regulations are
effective on the first day of the first pay
period beginning on or after June 18,
1993.

FOR FURTHER INFORMATION CONTACT:
Phyllis G. Foley, (202) 606-3710.
SUPPLEMENTARY INFORMATION: Under 5
U.S.C. 5941, certain Federal employees
in nonforeign areas outside the 48
contiguous States are eligible for cost-of-
living allowances (COLA’s) when living
costs are substantially higher than in the
Washington, DC, area. Currently,
COLA'’s are paid in the following areas:
Alaska, Hawaii, Puerto Rico, the Virgin
Islands, and Guam and the
Commonwealth of the Northern Mariana
Islands.

OPM contracted with Runzheimer
International to conduct living cost
surveys in the various allowance areas
in 1991 and 1992. Alaska was surveyed
during the winter of 1992, and all other
allowance areas were surveyed in the
summer of 1991. The Runzheimer
surveys showed that adjustments in
various COLA rates were warranted.

This included reductions in 10 COLA
rates in 7 allowance areas. However, a
provision in the Treasury, Postal
Service, and General Government
Appropriations Act of 1992 (Public Law
102-141) bars OPM from reducing any
COLA rate through December 31, 1995.
Therefore, only the increases in COLA
rates can be implemented.

The increases in COLA rates being
implemented by this rulemaking are
summarized in the table below:

INCREASES IN COLA RATES

Current Pro-

Allowance area/category rate

fate

City and County of Hon-
olulu, Hawaii:
Commissary/Exchange

County of Maui and
County of Kalawao,
Hawaii:

All Employees .............

Territory of Guam and
Commonwealth of the
Northern Mariana Is-
lands:

Local Pricing ....ccceoees
Commissary/Exchange 0

St. Thomas and St.
John, The Virgin is-
lands:

All Employees .............

12.5 15.0

20.0 225

15.0
75

125 15.0

On December 10, 1992, OPM
published proposed regulations (57 FR
58554) to effect the above increases in
COLA rates. On the same day, it
published a notice (57 FR 58556) that
included Runzheimer’s “Report ta OPM
on Living Costs in Selected Nonforeign
Areas and in Washington, DC Area, June
1992." In response to the proposed
regulations and notice, OPM received
comments from over 200 persons. An
overview and evaluation of significant
comments follows.

General Comments

A number of individual commenters
raised concerns about whether the
Runzheimer surveys accurately reflected
their personal living costs. Many
commenters stated that current COLA
rates are too low.

Many of the goods and services cited
by commenters as examples of high
costs were among the items surveyed by
Runzheimer. Many commenters focused
on certain expenditure categories but
not others. The overall COLA rate
reflects the combining of average cost
differences in a variety of expenditure
categories.

In late 1992, OPM initiated a housing
and living pattern survey of employees
in the allowance areas and in the
Washington, DC, area. This employee
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survey will be used to evaluate many
issues raised by commenters regarding
the COLA model. Based on a review of
employee survey results, OPM will
consider changes to survey procedures
and model essumptions.

Some commentsrs noted that inflation
was high in their areas in recent years.
They expressad the view that the cost
comparisons are outdated. One
commenter cbjected to the amount of
time between living cost surveys and
the proposed COLA rate increases and
asked that the COLA increases be made
effective mhoactivel{ to June 1991. (The
commenter apparently believes that the
surveys in the areas for which increases
are being proposed were conducted in
June 1991. In actuality, they were
cond\)xcted from August to October
19901,

OPM acknowledges the lag in time
between the time and surveys were
conducted and the publication of
proposed adjustments. While some lag
is inevitable, OPM will strive in the
future to reduce the amount of time
between survey completion and rate
adjustments, OPM knows of no
authority by which it could adjust
COLA rates retroactively. Furthermore,
OPM believes the practice of
im&lememing COLA rate adjustments—
both increases and decreases—
prosrecﬁvely, after review of survey
results and public notice of proposed
changes, is a sound one. Thus, these
final regulations are being made
effective on the first day of the first pay
period beginning on or after the date of
publication.

A number of commenters objected to
the fact that their COLA rate was less
than the rate in another allowance area.
For example, a number of commenters
in Guam asserted that their COLA rate
should be at least as high as the rate
payable in Honolulu, HL Also,
approximately 200 employees in St.
Croix, Virgin Islands (V1), signed letters
objecting to the fact that the COLA rate
for St. Thomas, VI, and St. John, VI, was
being increased above the rate for St.
Croix.

Differences in the living cost indices
computed by Runzheimer are based
upon the results of annual surveys of
the areas compared to a survey of the
common reference area of Washington,
DC. In com COLA rates for
different allowance areas, it must be
kept in mind that, because of the law
barring COLA rate reductions through
1065, certain COLA rates currently do
not correspond to the living cost
indices, but are artificially high,

On commenter raised questions
regarding the validity of the price data
collected in St. Croix. OPM staff

reviewed all COLA survey data for St.
Croix and were satisfied that
Runzheimer had followed appropriate
procedures in collecting data in St.
Croix.

A number of commenters from the
Virgin Islands cited a recent living cost
index produced by the American
Chamber of Commerce Research
Association [ACCRA), which showed
high living cost indices for both St.
Thomas and St. Croix {although the St.
Thomas index was significantly higher
than the St. Croix index).

For a variety of reasons, the ACCRA
indices are not directly comparable to
the Runzheimer indices. The ACCRA
survey at issue was conducted in the
third quarter of 1992, while the OPM-
sponsored Runzheimer survey was
conducted in the summer of 1991, The
ACCRA survey was designed for
“midmanagement” households [i.e., to
reflect midmanagement standards of
living and spending patterns), while the
Runzheimer survey was designed to
reflect three income levels with
appropriate weights based on Federal
employee distribution. The ACCRA
survey has fewer and different survey
items than the Runzheimer survey. The
ACCRA survey compares each area’s
prices to the average price level for all
participating areas, while the
Runzheimer survey compares each
allowance area’s prices to prices in the
Washington, DC, area. We note that,
even if the ACCRA indices were used to
com St. Croix to Washington, DC, it
would not result in an increase in the
COLA rate from the current level of 12.5
percent.

Some commenters from St. Croix
cited a local Department of Labor office
December 1991 “food basket” survey,
which showed that food costs were 25
percent higher in St. Croix compared to
the Washington, DC, area. The OPM-
sponsored Runzheimer survey for the
summer of 1991 showed that the costs
of “food at home” in St. Croix were
about 33 percent higher than in the
Washington, DC, area. (In contrast, the
"food at home™ costs were about 43
percent higher in St. Thomas than in the
Washington, DC, area.) However, food at
home is only one of the living cost
categories in the COLA model. Due to
the impact of other cost categories,
OPM's total living costs index for St.
Croix showed a differential of only
about 8 percent.

Several commenters noted that
employess in the allowance areas face
extreme weather disturbances—in
particuler, typhoons or hurricanes. They
noted that these weather disturbances
create highef costs in home
maintenance, home insurance, and/or

utilities. Since many of the costs cited
by commenters are of a type included in
the living cost survey, OPM believes
that the effects of weather disturbances
on living costs will be reflucted in the
survey results. We note that Typhoon
Omar, which hit Guam in August 1992,
and Hurricane Iniki, which hit Kauai,
Hawaii, in September 1992, accurred
after the 1991 survey at issue. Cost
increases associated with these two
weather disturbances should be
reflected in future surveys. In certain
areas, such as home maintenance, OPM
is seeking to improve surve
assumptions regarding the gequency of
various repairs or maintenance services
(e.g., painting, roof replacement). OPM
anticipates that data from its employee
survey will be useful in this regard.

A number of employees from Puerto
Rico and St. Croix expressed concern
about the possible immediate reduction
of their COLA’s. As the proposed
regulations explained, OPM is barred
from reducing COLA rates through
December 31, 1995, Individual letters
were sent to a number of employees to
clarify that OPM was proposing only
increases in COLA rates at this time.

One commenter suggested that the
COLA model and survey methodologies
should be more specifically described in
OPM regulations and that all of the data
collected should be made public. The
commenter objected to the use of
assumptions not sg:lled out in the
regulations. OPM believes its COLA
regulations are adequately detailed and
that any attemnpt to subject the complex
COLA survey process to a set of overly
detailed and inflexible rules would
impair rather than improve the COLA
program, The flexibility to make
procedural adjustments as conditions
warrant, or to make new or revised
assumptions as new data are obtained,
results in a more accurate COLA model
Before COLA rates are actually adjusted,
OPM publishes in the Federal Register
a detailed report on the survey results,
including a description of the
procedures followed, the key
assumptions made, and survey data
summaries.

Comments on Overall Living Cost
Model

Some commenters stated that OPM's
COLA model was inconsistent with
Public Law 102-141, the Treasury,
Postal, and General Government
Appropriations Act of 1992, which was
enacted on October 28, 1991. This law
bars COLA rate reductions through 1995
and requires that OPM conduct & study
and submit a report to Congress, by
March 1995, on possible changes in the
methodology for calculating COLA




Federal Register / Vol.

58, No. 116 / Friday, June 18, 1993 / Rules and Regulations

33503

rates, taking into account all costs of
living. OPM does not believe it is
required by Public Law 102-141 to
make changes in the survey
methodology prior to its report to
Congress. In fact, the clear language of
the law is that OPM shall submit a
report “‘proposing' adjustments in the
COLA methodology. Nevertheless, OPM
will continue to consider immediate
adoption of any methodology
improvements that enhance the integrity
of the COLA model without creating
undue administrative burdens.

A few commenters cited the House
Appropriations Committee report on
Public Law 102-141 (Report No. 102—
95). The report describes various aspects
of the COLA model that the Committee
felt should be modified, OPM accepts
this report as an expression of
congressional intent as to the issues that
should be addressed in the OPM study
and report to Congress. While not ruling
out the possibility of making some
changes prior to 1985, OPM believes
that, given the degree of additional
study needed and the requirement in
Public Law 102-141 that OPM submit a
report to Congress “‘proposing” changes,
broader changes in the COLA model
should be delayed until after the report
to Congress.

Some commenters stated that the
COLA rate-setting methodology should
include a component to compensate
employees for the allowance area's
remoteness and isolation. For example,
one commenter suggested that 5
percentage points be added to all COLA
rates to reflect the ““costs” of remoteness
and isolation. There is no statutory
requirement that OPM consider
remoteness and isolation, in and of
themselves, as a “cost of living’ that
must be assigned a value in setting
COLA rates. OPM understands the term
"living costs”" in section 5941(a)(1) of
title 5, United States Code (the
provision authorizing COLA payments),
to refer to actual dollar expenditures,
not to intangible conditions of life that
cannot be directly measured in
monetary terms. OPM is examining the
possibility of adjusting the COLA model
to take into consideration tangible
expenditures related to the remoteness
and isolation of the allowance areas.
Examples of such expenditures include
air transportation, education,
extraordinary medical expenses, and
special housing maintenance costs.

OPM will address these factors in its
report to Congress due in 1995.

One commenter stated that OPM had
misinterpreted the Arana settlement to
mean that OPM was barred from pricing
ltems needed in the allowance area but
not needed in the Washington, DC, area.

The commenter maintained that an item
not needed in Washington, DC, should
be priced only in the allowance area.

PM has made changes in the COLA
model to reflect so-called ‘‘need
differences” in several areas (e.g., car
maintenance) and will explore
additional changes. In the case of the
consumsr goods component of the
COLA survey, OPM believes that sound
methodology requires construction of a
representative market basket that is
common to the allowance area under
consideration and the Washington, DC,
area. It is unavoidable that there will be
differences in need for various items in
the allowance area as opposed to the
Washington, DC, area. If goods deemed
“unique” to the allowance area are
added to the allowance area survey,
then one would also be compelled to
consider goods “unique’ to the
Washington, DC, area. The inclusion of
‘“‘unique’’ items would be inconsistent
with OPM regulations at 5 CFR
591.205(b)(1)(i)), which require exact
brands and models to be priced in each
area whenever possible. Nevertheless,
OPM intends to give this issue further
study and will address it more fully in
its report to Congress on the COLA
program due in March 1995.

Some commenters objected to the use
of national consumer expenditure
g:t!ems in the living cost model,

lieving they differed from the
consumption patterns in their particular
area. They questioned whether the right
items were surveyed and whether the
right weights were assigned to items.
One commenter also stated that the
spending pattern data were outdated.

In order to compare living costs in
different areas, it is necessary to assign
a common set of weights to various
expenditure categories to derive
comparative indices measuring overall
living costs. Since living costs in the
Washington, DC, area are the reference
point for calculating COLA's, the COLA
model would ideally use weights
derived from DC area consumer
expenditure patterns. While the Bureau
of Labor Statistics produces Consumer
Expenditure Survey (CES) data for the
Washington, DC, area, those data are not
arrayed by income level. (OPM's
regulations require use of multiple
income levels in calculating COLA
rates, and the current COLA model uses
three income levels.) As a surrogate for
weights based on the Washington, DC,
area spending patterns, OPM uses
national CES data, which are arrayed by
income level. The model currently
employs 1988 national CES data;
however, OPM is developing a
methodology for gradually introducing
more recent CES data into the model.

(

Some commenters seem to believe the
COLA model should use allowance area
spending patterns to establish the
common weights. However, even if this
approach were found acceptable, there
are no CES data for most of the
allowance areas. There are CES data for
the metropolitan areas of Honolulu, HI,
and Anchorage, AK; however, these data
are not arrayed by income level.

One commenter suggested that the
COLA model be simplified to use only
one income level. The commenter
believes that this would reduce survey
costs and the number of subjective
assumptions required. The COLA model
uses multiple income levels because
this approach recognizes that the gap in
living costs can vary by income level,
Generally, a more accurate measure of
relative living costs for Federal
em;l:‘loyees can be derived by having
multiple income-based indices that are
weighted based on the actual salary-
level distribution of Federal employees
in the allowance area. Nevertheless, to
the extent the multiple income levels
require additional subjective
assum})tions. it is possible that the
overall integrity of the model would not
be impaired by using a single income
level. OPM will examine this issue in
conjunction with the study of the COLA
program required by Public Law 102~
141,

A commenter from Hawaii stated that
the living cost survey ignores whether
Hawaii’s significantly higher prices
force Federal employees-to substitute
lower-quality goods, services, and
housing faciYities than are available to
Washington, DC, area employees.
Consistent with the Arana settlement,
OPM has directed Runzheimer to price
exact brands and models of goods
whenever possible. Similarly, OPM and
Runzheimer have striven to ensurs that
services surveyed are comparable. With
respect to housing, Runzheimer used
selected criteria, such as square footage,
to ensure that similar housing was being
compared.

Some commenter stated that income
taxes should be included in the living
cost model. Several persons from Puerto
Rico stated that Puerto Rico has the
highest income tax rates of any area in
the United States and that this cost of
living should be considered. Several
commenters also believed that the
taxation of COLA payments by local
governments in the allowance areas
should also be taken into account in
setting the COLA rates.

On the other hand, one commenter
objected to including income taxes in
the model on the grounds that it would
unduly complicate the model. (This
same commenter did state that, if
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income taxes were included in the
model, OPM should increase the COLA
rate in areas whers it is taxed.) Another
commenter objected to including
income taxes on the grounds that it
would be necessary to compare the level
of government services "‘purchased”
with the taxes.

OPM has begun & study of whether
and how incoma taxes might be taken
into account in the COLA model.
Incor;,)orattng income taxes in the COLA
model would require revisions in OPM’s
regulations. Therefore, interested parties
will have an opportunity for comment
when and if any rule change is
pro . This issue will be discussed
in OPM's report to Congress.

Comments on the Goods and Services
Component

Some commenters questioned
whether representative types of stores
were surveyed in the allowance areas.
They believe place-of-purchase patterns
in the allowance areas could vary
significantly from patterns in the
Washington, DC, area dus to the
accessibility of various types of stores.
OPM's employee survey includes
questions regarding the types of stores
where employees purchase various
consumer goods. After review of the
employee survey results, OPM will
consider changes to the outlets from
which goods and services data are
collected.

One commenter expressed concern
about the use of catalog pricing in the
COLA survey. The commenter
questioned whether OPM assumed that
allowance area employees are more
likely to make cauSog purchases than
Washington, DC, area employees. The -
COLA model makes no assumption
rogarding whether employees in the
allowance areas make fewer or more
purchases through catalogs. Catalog
purchases wera included in the COLA
survey because catalogs are 8 common
source of retail goods used by many
persons. The catalog prices used in the
survey reflect differences in shipping
costs, As mentioned above, the
employee survey will collect
information on source of purchasss
(including catalogs), and this
information may lead to future changes
in survey procedures.

Comments en the Housing Component

Some commenters stated that the
weight assigued to the housing
component was too low—that housing
expenditures were a significantly higher
portion of their overall budget than
indicated by the weight. For example,
commenters from Hawaii asseried that
Federal employees living in Hawaii

spend a much larger percentage of their
total expenditures on housing than the
nationwide averags.

The h weight is an average.
There will always be individuals whose
housing costs are below or above such
an average. People who have recently
gurchased their homes generally will

ave a high percentage of their income
consumed by mortgage payments. On
the other hand, people who purchased
a home some time ago using a fixed-rate
mortgage will lly have a lower

ntage of their income t on

ousing. The fact that an individual's
own expenditure pattern is different
than the average does not mean that the
average is not appropriate. A review of
CES data for the Honolulu and
Washington, DC, areas revealed that
housing costs, as a percentage of total
household expenditures, are very close
in the two areas,

A few commenters stated that the
residential areas surveyed did not
properly reflect where Federal
employees live. A commenter from
Hawaii stated that Runzheimer had
classified middle-income communities
as high-income communities and had
excluded areas based on a faulty
assumption that housing in the areas
was too expensive for Federal
employees. The commenter stated that
many Federal employees live in the
Hawaii Kal area (Honelulu), in which,
according to the commenter, the median
price of a home is $465,000. The same
commenter also ed that the areas
selected in Hawaii did not conform with
typical commuting patterns—that they
were farther from the major work sites
than is typical.

In the judgment of OPM and
Runzheimer staff, the residential areas
selected provide reasonably
representative data regarding the
comparative cost of housing at low,
middile, and high income levels, The
employee survey was designed to
collect information regarding place of
residence, total hou:‘imld income, and
commuting time and distance. OPM will
review community selections after the
results of the employee survey have
been analyzed. Of course, any new
procedures or criteria used to make
changes in residential areas surveyed
can affect bousing costs in the
Washington, DC, ares, as well as in the
allowance areas. Whether the housing
index for an allowance area increases
due to changes in residential arees
surveyed will depend not just on the
changes in housing costs in the
allowance area, but also on changes in
housing costs in the Washington, DC,
area.

A number of commenters asserted
that climate conditions (such as high
humidity, high rainfall, sunlight
intensity, airborne salt, snow, cold
weather) resulted in higher home
maintenance costs than in the
Washington, DC, area. For example,
commenters stated that roofs deteriorate
more rapidly and/or that exterior
surfaces require more frequent
They also suggested that more
insect proofing is required. These
commenters objected to the fact that in
developing home maintenance costs,
Runzheimer considered only costs
incurred on an annual basis. They
believe the living cost model should
take into account the fact that some
home maintenance costs are incurred
more frequently in the allowance areas
than in the Washington, DC, area
(although not annually)—e.g., roof
replacement.

OPM does not have definitive data on
the frequency of major home
maintenance expenses. However, OPM
is collecting data on the frequency of
major home maintenance expenses
through the employse survey. After
analysis of the employee survey data is
complete, OPM will consider changes in
the COLA model assumptions.

One commenter objected to the
assumption that most Alaskans perform
their own snow removal. The same
commenter was under the impression
that the cost of snowblowers was
excluded from the survey, which would
be inconsistent with the assumption
that Alaskans perform snow removal
themsslves. The employee survey
included questions on whether
employees pay for various snow
removal services on a perfodic basis
Model changes maK be made if the
employee survey shows they are
warranted. With respect to the
snowblower issue, snowblowers were,
in fact, included in the 1992 Alaska
COLA survey.

Comments on the Transportation
Component

A number of commenters stated that
poor roads, rough terrain, salt air, and/
or harsh weather increased automobile
maintenance costs in the allowance
areas and caused cars to depreciate
faster. Similar comments were made in
response to the previous Runzheimer

reg_orL

he OPM COLA model takes into
consideration both higher car
maintenance costs and greater
depreciation. For example, the mode!
includes a presumption that tires tend
to have a shorter tread life in all the
allowance areas. Also, Runzheimer
found that replacement of CV joint

inting.
uent
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boots, which is one of the items used to
determine car maintenance costs in
Alaska, was performed at a higher
frequency in the Alaska allowance areas
than in the Washington, DC, area. This
additional cost was captured in
;utomobile maintenance costs. As stated
in the Runzheimer report, based on
research of used car values, Runzheimer
determined that cars in Nome, AK, and
Fairbanks, AK, depreciated in value at

» more rapid rate than in the [
Washington, DC, area; therefore, it made
idjustments in the calculation of car
depreciation expenses in these two
areas.

The employee survey now under way
was designed to collect data related to
car maintenance requirements,
including the physical condition and
terrain of roads on which employeses
drive, tire tread life, and the frequency
of various repairs. The survey also
collects deta regarding the number of
miles driven per year by Federal
employees. OPM will consider changes
in the COLA model based on the results
of the employee survey.

A number of commenters also stated
that car fuel economy was less than in
the mainland United States due to poor
roads, climate, and/or topography. As
explained in the December 10, 1992,
Federal Register notice (pages 58572~
58573), Runzheimer took into account-
the factors of climate, road surface
quality, and topography (gradient) in
calculating fusl costs. OPM notes that
on page 58573 of the Federal Register
notice, Runzheimer erronecusly stated
that, in all allowance areas, the road
surface quality subfactors were .84 for
locally controlled roads and .97 for
federally controlled roads, These factors
actually applied only in Alaska. The
respective subfactors in the other
allowance areas were .96 and 1.00. (The
lower subfactors for Alaska reflect the
effects of snowy conditions.) The error
was confined to the narrative text, and
the correct factors were used in the
calculations.

Several commenters specifically
objected to the assumption that
fsderally controlled roads typically have
four lanes. OPM believes it is reasonable
to assume that, on average, federally
controlled roads support roughly twice
as much traffic as locally controlled
roads, regardless of whether the
federally controlled roads have two or
four lanes, OPM notes, however, that
using an alternative assumption that
;s:-uerally and locally controlled roads
bear the same amount of traffic would
not have made a difference in the COLA
rates derived from the survey because
he increase in fuel costs resulting from

the alternative assumption ranged from
only $7 to $30 per year.

A commenter from Alaska maintained
that the living cost model should be
revised to include the cost of four-wheel
drive capability in deriving the cost of
new cars purchased in Alaska. One of
the three types of vehicles used in the
COLA survey to estimate car costs was
a four-wheel drive Chevrolet Blazer
truck, which is available in both Alaska
and in the Washington, DC, area.

Some commentsrs seem to have been
confused about the composition of the
Public Transportation category. For
example, some commenters from Puerto
Rico and the Virgin Islands stated that
the lack of an effective public mass
transportation system compelled them
to purchase cars or to use taxi services.
Many of the commenters from St. Croix
stated that there is no public
transportation system on the island, just
taxi vans and taxis.

As explained in the report, municipal
mass transportation is no longer
included in the survey. Air
transportation is surveyed instead—i.e.,
the cost of a around-trip ticket from the
allowance area or the Washington, DC,
area to Los Angeles, CA. The confusion
appears to be caused by the use of the
term “Public Transportation” as the
category title. This is consistent with the
CES name for the category, but the
category is not limited to municipal
mass transportation. It includes air,
boat, taxi, bus, subway, and other forms
of commercial and municipal
transportation. In future reports, OPM
will use less confusing terminology and/
or more clearly descnge the
composition of the Public
Transportation category.

Several commenters objected to the
selection of Los Angeles as the common
destination point in comparing air travel
costs. They stated that Los Angeles was
the most competitive airline market in
the United States, resulting in lower
fares relative to other destinations.
Many commenters suggested using other
destinations, such as St. Louis, MQ, or
Chicago, IL.

As stated in the report, Los Angeles
was selected because it is a common
point within the continental United
States that is roughly equidistant from
each of the allowance areas end the
Washington, DC area. St. Louis and
Chicago, though popular destinations
for air travelers, Sg not meet the
equidistant criterion. The fact that the
route may be highly competitive does
not invalidate cost comparisons because
OPM is measuring the relative cost of air
travel. If competition reduces fares
because of the volume of travel to Los
Angeles, the reductions will be reflected

in the Washington, DC, to Los Angeles
fares as well as the allowance area to
Los Angeles fares. Therefore, OPM
believes the comparisons are
appropriate.
me commenters stated that

including air transportation costs of a
single recreational trip was not a true
measure of the air transportation costs
that allowance area employees incur.
The OPM employee survey includes a
number of questions regarding travel
outside the area in which the employee
lives for extended vacations or family
visits, trips to and from a college or
university, shopping, and medial
treatment. OPM will consider revisions
iin the COLA model based on the survey

ata,

Comments on the Miscellaneous
Component

One commenter objected to the COLA
model assumption that certain expense
items in the miscellaneous component
(i.e., contributions, pensions, and other
retirement vehicles) are equal in the
allowance areas and in the Washington,
DC, area. The commenter proposed that
these items instead be adjusted using
the index for the consumer goods and
services component. OPM believes it is
reasonable to assign equal cost value to
the contributions category (includin
gifts to non-family members), since the
size of such contributions is a matter of
personal choice and since the best
measure of the “‘cost™ of a contribution
is dollar value. Furthermore, OPM
believes that it is reasonable to assign
equal cost value to the category of
pensions and other retirement income
vehicles, since Federal employees in the
allowance areas have the same basic
retirement plans as those in the
Washington, DC, area.

A number of commenters stated that
certain medical services were not
available in their area and that they had
to fly to other areas to obtain those
services. According to commenters in
St. Croix, the local hospital is housed in
a modular unit (since the former
hospital building was destroyed by
Hurricane Hugo in 1989) and is not
accredited, forcing many Federal
employees to fly to San Juan, Puerto
Rico, or to the U.S. mainland (e.g.,
Miami, FL) for hospital services. Federal
employees in St. Croix noted the cost of
air travel for medical treatment, They
also noted the cost of air ambulance
service (or insurance to cover such
service).

At OPM’s request, Runzhsimer
conducted a preliminary study
regarding the availability and cost of
medical procedures in the allowance
areas. In addition, OPM's employes




33506

Federal Register / Vol. 58, No. 116 / Friday, June 18, 1993 / Rules and Regulations

survey included questions regrading
where Federal employees obtain
medical services. OPM will analyze the
Runzheimer study and the employea
survey results as part of the study of the
COLA program required by Public 102—
141. OPM also will explore whether the
COLA model should be modified for
future surveys to include the costs of air
ambulance insurance in areas such as
St. Croix.

A number of commenters from the
allowance areas stated that OPM should
have considered the cost of private
education in grades K through 12. They
maintained that public schools in their
areas were of poor quality, thus causing
a high percentage of Federal employees

to send their children to private schools.

For example, a number of commenters
frcm St. Croix stated that the public
schools are not accredited. OPM and
Runzheimer are studying whether and
how private K through 12 education
costs should be included in the COLA
model. The employee survey now
underway is collecting information
about the number of children enrolled
in private schools.

Some commenters wanted OPM to
take into account the cost of sending
children to out-of-area colleges and
universities. They noted the cost of
travel to and from the college, the cost
of housing, and the need to pay tuition
at the non-State resident rate. At OPM’s
request, Runzheimer conducted a
preliminary study regarding the
availability and cost of college and
university educational opportunities for
members of Federal employees’ families
in the allowance area. In addition,
OPM'’s employee survey includes
questions regarding where members of
Federal employees’ families obtain
higher education. OPM will analyze the
Runzheimer study and the employee
survey results as part of the study of the
COLA program required by Public 102-
141,

E.O. 12291, Federal Regulation

I have determined that this is not a
major rule as defined under section 1(b)
of E.O. 12291, Federal Regulation.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because the regulation will affect only
Federal agencies and employees.

List of Subjects in 5 CFR Part 591

Government employees, Travel and
transportation expenses, Wages.

U.S. Office of Personnel Management.
Patricia W. Lattimore,
Acting Deputy Director.

Accordingly, OPM is amending 5 CFR
part 591 as follows:

PART 591—ALLOWANCES AND
DIFFERENTIALS

Subpart B—Cost-of-Living Allowance
and Post Differential—Nonforeign
Areas

1. The authority citation for subpart B
of part 591 continues to read as follows:

Authority: 5 U.S.C. 5941; E.O. 10,000, 3
CFR, 1943-1948 Comp., p. 792; E.O. 12510,
3 CFR 1985 Comp., p. 338.

2. Appendix A of subpart B of part
591 is revised to read as follows:

Appendix A of Subpart B—Places and
Rates at Which Allowances Shall Be
Paid

This appendix lists the places where a
cost-of-living allowance has been approved
and shows the allowance rate to be paid to
employees along with any special eligibility
requirements for the allowance payment. The
allowance percentage rate shown is paid as
a percentage of an employee’s rate of basic

pay.

Authorized

allowance

rate (per-
cent)

Geographic coverage/allow-
ance category

State of Alaska:

City of Anchorage and 50
mile radius by road:

Local Retail
Commissary/Exchange

City of Fairbanks and 50 mile
radius by road:

Local Retail
Commissary/Exchange

City of Juneau and 50 mile

radius by road:
Local Retail
Commissary/Exchange
Rest of the State:
All Employees
State of Hawaii:

City and County of Honolulu:
Local Retail :
Commissary/Exchange .....

County of Hawaii:

All Employees

County of Kauai:
Local Retail

County of Maui and County
of Kalawao:
All Employees
Territory of Guam and Com-
monwealth of the Northem
Mariana Islands:
All Locations:
Local Retail
Commissary/Exchange .....
Commonwaealth of Puerto Rico:
All Locations;
Local Retail

Geographic coverage/allow-
ance category

Commissary/Exchange
The Virgin Islands:
St. Croix:
All Employees
St. Thomas and St. John:
All Employees

Definitions of Allowance Categories

The following definitions of the eliowance
categories identified in the tables in this
appendix shall be used to determine
employee eligibility for the appropriate
allowance rate:

Allowance cat-
egory

Local Retail

Definition

This category includes
those employees who
purchase goods and
services from private re-
tail establishments.

This  category Includes
those employees who
shop at private retal es-
tablishments, but who, as
a result of their Federal
civilian employment, also
have unlimited access to
commissary and ex
change facilities. This
category Is established
only in those aliowance
areas that have these fa-
cilities.

Commissary/
Exchange.

Note: Eligibility for access to military
commissary and exchange facilities is
determined by the appropriate military
department. If an employee is furnished with
these privileges for reasons associated with
his or her Federal civilian employment, he or
she will have an identification card that
authorizes access to such facilities.
Possession of such an identification card—
i.e., one issued by reason of his or her
Federal civilian employment—is sufficient
evidence that the employee uses the
facilities.

[FR Doc. 93-14363 Filed 6-17-93; 8:45 em)
BILUNG CODE 8325-01-M

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Part 401

General Crop Insurance Regulations;
Rice Endorsement

AGENCY: Federal Crop Insurance
Co ion, USDA.

Ac%%? g'ﬂgriyn ru?e.

SUMMARY: This rule provides for an
option for those policyholders who

aeriall{ seed rice if such seed rice is not
presoaked. The aerial seeding of rice
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which is not presoaked will be insurable
only by written agreement betwsen the
insured and the Federal Crop Insurance
Corporation (FCIC).

paTeS: Effective Date: March 31, 1993.

Comments: Comments must be
received by August 17, 1993,

ADDRESSES: Comments should be sent to

Mari L. Dunlsavy, Acting Director,
Regulatory and Procedural
Development, Federal Crop Insurance
Corporation, 14th & Independence
Avenue SW., Washington, DC, 20250,
FOR FURTHER INFORMATION CONTACT: Mari
L. Dunleavy, Acting Director, Regulatory
and P ural Development, Federal
Crop Insurance Corporation, U.S.
Department of Agriculture, Washington,
DC 20250. Telephone (202) 254-8314.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action does not
constitute a review as to the need,
currency, clarity, and effectiveness of
the regulations affected by this rule
under those procedures. Such a review
is in process and a determination under
those provisions will be shortly
forthcoming. The present sunset review
date established for these regulations is
August 29, 1968,

Kathleen Connelly, Acting Manager,
FCIC has determined that this action is
not a major rule as defined by Executive
Order 12291 becauss it will not result
in: (a) An annual effect on the economy
of $100 million or more; (b) major
increases in costs or prices for
consumers, individual industries,
federal, state, or local governments, or a
geographical region; or (c) significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
basekd enterprises in domestic or export
markets.

_Kathleen Conneily also certifies that
this action will not increase the federal
paperwork burden for individuals, small
businessas, and other persons. The
action will not have a significant
economic effect on a substantial number
of small entities, or on the farmers
served by this totally voluntary crop
Insurance program because this action
does not require significant actions on
their part. This action imposes no
additional burden on the insured
farmer, does not require participation in
the program, or increase what is
currently paid to gain insurance
protection. Further, this action requires
of the reinsured company or sales and
service contractor what is considered
normal and customary in the ordinary
conduct of business. Therefore, this

action is determinéd to be exempt from
the provisions of the Regulatory
Flexibility Act and no Regulatory
Flexibility Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of ExecutivesOrder 12372
which requires intergovernmental
consultation with state and local
officials. See the notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

This action is not expected to have
any significant impact on the quality of
the human environment, heelax. and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

The Acting Manager, FCIC, has
certified to the Office of Management
and Budget (OMB) that these proposed
regulations mest the applicable
standards provided in section 2(a), and
2(b)(2) of Executive Order 12778.

This regulation revises a provision of
the rice crop insurance policy issued
under the Federal crop insurance
program. The provisions of these
policies claarly pre-empt all conflicting
provisions of state law or regulation.
The rule is effective retroactively to
March 31, 1993, the sales closing date
for the rice policy in most counties for
the 1993 crop year. No party with
standing is required to undertake an
administrative proceeding before suit on
the publication of the provision.
However, administrative procedures are
required before a policyholder may
collect an indemnity under this
provision,

Background

The Environmentel Protection Agency
{EPA) has determined that under certain
circumstances, presoaking of rice seed
which has been treated with a surface
sterilant may be contrary to
environmental protection rules. Further,
the Extension Service has determined
that the presoaking of rice seed is not
the exclusively acceptable good farming
practice for aerial seeding. Failure to
allow for exception to the restriction
requiring that all aerial seeded rice be
presoaked would prohibit a large
number of ucers using acceptable
methods of crop production from
cbtaining crop insurance on their rice
crop. Therefore, good cause is found for
publication of the rule without notice
and comment pursuant to 5 U.S.C. 553.
Comments on the interim rule will be
for 60 days after publication in the
Federal Register and will be taken into

consideration when dstermining
whether to make the rule final.

List of Subjects in 7 CFR Part 401

Crop insurance, Rice.

Accordingly, for the reasons set forth
in the supplementary information, FCIC
amends 7 CFR part 410 as follows:

PART 401—{AMENDED]

1. The authority citation for 7 CFR
part 401 continues to read as follows:

Authority: 7 U.S.C. 1506, 1516.

2. §401.120 is amended by revising
paragraphs (a) and (b) of section 10 of
the Rice Crop Insurance Endorsement,
to read as follows:

§401.120 Rice endorsement.
* * * - -

10. Meaning of Terms:

(a) Aerial seeding—distribution of
presoaked (unless agreed to by us in
writing) rice seed onto a prepared
seedbed covered by water under
controlled flooding conditions by use of
an airplane specifically modified for
this purpose. The modification must
ensure a sufficient distribution of the
rice seed in the seed bed to assure a
normal crop.

* * - - -

(f) Planted—the proper placement of
the seed in a prepared seedbed by use
of a drill, broadcasting, or by aerial
seeding. Drill seeding and broadcast
seeding other than aerial seeding,
require mechanical incorporation of
seed into the soil at the proper depth.
Aerial seeding of presoaietf:eed onto
the seedbed will be eonsidered planted
if a controlled flood of the seedbed
exists at the time of planting and a
uniform distribution of seed exists after
removal of flood water. Planting in any
other manner will be considered as a
failure to follow recognized good
farming practices for rice and any loss
of production resulting wiil not be
insured under the policy unless we
agree, in writing, to allow another
method of aerial seeding.

Issued in Washington, DC on April 2, 1993.
Kathleen Connelly,

Acting Manager, Federal Crop Insurance
Corporation.

[FR Doc. 93-14402 Filed 6-17-93; 8:45 am)
BILLING CODE 3410-03-4

7 CFR Paris 401, 4086, 415, and 422
General Crop Insurance Regulations;
Various Crop Endorsemenis

AGENCY: Federal Crop Insurance
Corporation, USDA.
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ACTION: Interim rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) hereby amends the
General Crop Insurance Regulations for
the 1994 crop year only by extending
the dates by which contract changes
must be on file in the service office for
forage production, barley, nursery, oats,
potatoes, rye, sugarcane, and wheat
crops. Since FCIC's appropriation has
not been finalized, FCIC believes that
delay of the contract change date will
substantially lessen confusion.

DATES: Effective Date: May 31, 1993,

Comments: Comments must be
received by August 17, 1993,
ADDRESSES: Mari L. Dunleavy,
Regulatory and Procedural
Development, Federal Crop Insurance
Corporation, U.S. Department of
Agriculture, Washington, DC 20250.
FOR FURTHER INFORMATION CONTACT: Mari
L. Dunleavy, Telephone (202) 254-8314.
SUPPLEMENTARY INFORMATION: This
action has been reviewed under USDA
procedures established by Departmental
Regulation 1512-1. This action does not
constitute a review as to the need,
currency, clarity, and effectiveness of
the regulations affected by this rule
under those procedures. The sunset
review date established for these
regulations is October 1, 1997,

Kathleen Connelly, Acting Manager,
FCIC, has determined that this action is
not a major rule as defined by Executive
Order 12291 because it will not result
in: (a) An annual effect on the economy
of $100 million or more; (b) major
increases in costs or prices for
consumers, individual industries,
Federal, state, or local governments, or
a geographical region; or (c) significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Kathleen Connelly also certifies that
this action will not increase the Federal
guperwork burden for individuals, small

usinesses, and other persons. The
action will not have a significant
economic effect on a substantial number
of small entities, or on the individual
served by the crop insurance program
because this action does not require
significant actions on their part. Since
final appropriation language may
require substantial program
modification, this amendment will not
cause an additional burden on
participants and may substantially
reduce any burden caused by changes in
the program. Therefore, this action is
determined to be exempt from the

provisions of the Regulatory Flexibility
Act and no Regulatory Flexibility
Analysis was prepared.

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

This program is not subject to the
provisions of Executive Order 12372
which requires intergovernmental
consultation with state and local
officials. See the notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

The Office of the General Counsel, as
the Designated Official under section
6(a) of Executive Order 12612,
Federalism, has determined that the
policies and procedures contained in
this interim rule will not have
substantial direct effects on states or
their political subdivisions, or on the
distribution of power and
responsibilities among the various
levels of government.

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

This action is necessary to allow FCIC
sufficient time to review and revise the
crop insurance program regulations and
to J»rovide actuarially sound data in
order to administer the program within
the budget and appropriations prices for
the 1994 Fiscal Year.

FCIC policies required that all cro
insurance contract changes be available
for inspection at service offices by a date
specified in each applicable crop
endorsement, FCIC's 1994 budget
proposal may require further review and
revision in the crop insurance program.
The current contract change dates do
not allow sufficient time to make
necessary program revisions. Extending
the date by which contract changes will
be available in the policyholders’
service offices to August 15, 1993, will
allow FCIC adequate time to make any
necessary program revisions. Extending
the contract change date will still give
current policyholders sufficient time to
réview changes in the crop insurance
program and to determine the viability
of insuring their fall crops for the 1994
Crop year.

s interim rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This action does have a
retroactive effect for the 1994 Fall
planted crops.

Therefore, each holder of an FCIC
barley, wheat, forage production, oats,
rye, nursery, sugarcane, or potatoes crop
insurance policy will receive actual
notice of the change. This interim rule

will not preempt any state or local law,
regulations, or policies, unless they ars
in conflict with this rule. Litigation
involving claim for indemnities affected
by this rule require that the
administrative appeal process at 7 CFR
part 400, subpart J be exhausted.

This rule does not adversely affect
insureds although it will shorten the
time for the insureds to make risk
management decisions. A vast majority
of decisions for the coming crop
insurance year are made in the 30 days
immediately preceding the sales closing
date. The earliest sales closing date for
these crops is September 30 which will
still allow @ minimum of 45 days in
which to make a decision. The interim
rule will also shorten the time for
insurance companies to train personnel
However, we believe the disruption in
the normal sales training will be
minimal compared to what would be
required if FCIC was required to cancel
all policies and begin each program
from the initial application after policy

comment procedures on the rule are
impractical, unnecessary, and contrary
to the public interest and good cause is
shown for making this interim rule
effective upon publication, FCIC is
soliciting comments on this rule for 60
days after publication in the Federal
Register. Comments received will be
considered before this interim rule is
made final.

List of Subjects in 7 CFR Parts 401, 406,
415, and 422

Barley, Crop insurance, Forage
production, Nursery, Oats, Potatoes,
Rye, Sugarcane, and Wheat.

Interim Rule

Accordingly, for the reasons set forth
in the supplementary information, FCIC
amends the Wheat, Barley, Oats, Rye,
Sugarcane, Nursery, Forage Production,
and Potatoes Crop Insurance
Regulations (7 CFR parts 401, 406, 415,
and 422), effective for the 1994 crop
year only, in the following instances:

1. The authority citation for 7 CFR
parts 401, 406, 415, and 422 continues
to read as follows:

Authority: 7 U.S.C, 1506, 1516.

§§401.101, 401.103, 401.105, 401.106,
401.133, 406.7, and 422.7 [Amended)

2. Sections 401.101, 401.103, 401.105.
401.106, 401.133, 406.7, and 422.7 are
amended by removing the date “June
30" and adding, in its placs, the date
“August 15" in the following sections:

(a) Section 401.101 9. Contract
Changes;

(b) Section 401.103 9. Contract
Changes;




Fedt;ral Register / Vol. 58, No. 116 / Friday, June 18, 1993 / Rules and Regulations

33508

(c) Section 401.105 9. Contract
Changes;

(d) Section 401.106 9. Contract
Changes;

(e) Section 401.133 9, Contract
Changes;

(f) Section 408.7 16. Contract
Changes; and

(g) Section 422.7 16. Contract
Changes.

§415.7 [Amended]

2. Section 415.7 is amended by
removing the date “May 31" and
adding, in its place, the date “August
15" in paragraph 16. Contract Changes.

Done in Washingten, DC., on June 14,
1093.

Kathleen Connelly,

Acting Manager, Federal Crop Insurance
Corporation.

[FR Doc. 93-14435 Filed 6-17-93; 8:45 am]
BLLNG CODE 3410-08-M

DEPARTMENT OF COMMERCE
Bureau of Export Administration

15 CFR Parts 776, 785, 786, and 799
[Docket No. 830477-3077)

Conversion to the Metric System

June 14, 1993.

AGENCY: Bureau of Export
Administration, Commerce.
ACTION: Final rule.

SUMMARY: The Bureau of Export
Administration (BXA) is amending the
Export Administration Regulations
(EAR) to convert units of weight and
measure to the metric system, This
complies with the 1988 Omnibus Trade
and Competitiveness Act (OTCA),

which amended the Metric Conversion
Act of 1975. The OTCA designates the
metric system of measurement as the
preferred system of weights and
measures for U.S, trade and commerce
and requires each Federal agency, to the
extent economically feasible, to use the
metric system by the end of fiscal year
1992. This rule also reflects current
international trade, which is conducted
elmost exclusively in the metric system.
Although the new metric figures have
been rounded for ease in application,
the rounding has not altered the scope
of control for the affected items.

This final rule converts data found in
two entries on the Commerce Control
List (ECCNs 9A92 and 9A93) as well as
data found in other portions of the EAR
to conform with the CCL. Almost all
other measurements used in the EAR
have already been converted to the

metric system, except where other units
are in general usage or specified by law.

EFFECTIVE DATE: This rule is effective
June 18, 1993.

FOR FURTHER INFORMATION CONTACT:
Nancy Crowe, Office of Technology and
Policy Analysis, Bureau of Export
Administration, P.O. Box 273,
Washington, DC 20044, Telephone:
(202) 482—4819.

SUPPLEMENTARY INFORMATION:
Rulemaking Requirements

1. This rule is consistent with
Executive Orders 12291 and 12661.

2. This rule does not affect the burden
hours associated with any collection of
information subject to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612.

4. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by section 553 of the
Administrative Procedure Act (5 U.S.C.
553) or by any other law, under section
3(a) of the Regulatory Flexibility Act (5
U.S.C. 603(a) and 603(b)) no initial or
final Regulatory Flexibility Analysis has
to be or will be prepared.

5. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this
regulation involves a military and
foreign affairs function of the United
States. Section 13(b) of the EAA does
not require that this rule be published
in proposed form because this rule does
not imposs a new control. Further, no
other law requires that a notice of
proposed rulemaking and an
opportunity for Fublic comment be
given for this rule. ’

Therefore, this regulation is issued in
final form. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis. Comments should be
submitted to Nancy Crows, Office of
Technology and Policy Analysis, Bureau
of Export Administration, Department of
Commercs, P.O. Box 273, Washington,
DC 20044.

List of Subjects
15 CFR Parts 776, 786, and 799

Exports, Reporting and recordkeeping
requirements.

15 CFR Part 785

Exports.

Accordingly, parts 778, 785, 786, and
799 of the Export Administration
Regulations (15 CFR paits 730-799) are
amended as follows:

1. The authority citation for 15 CFR
part 776 continues to read as follows:

Authority: Pub. L. 90-351, 82 Stat. 197 (18
U.S.C. 2510 et seq.), as amended; Pub. L, 95—
223, 91 Stat. 1626 (50 U.S.C. 1701 ef seq.);
Pub. L. 85-242, 92 Stat. 120 (22 U.S.C. 3201
et seq. and 42 U.S.C. 213%a); Pub. L. 96-72,
93 Stat. 503 (50 U.S.C. Apg. 2401 et seq.), as
amended (extended by Pub. L. 103-10, 107
Stat. 40}; sec. 125, Pub, L. 99-64, 99 Stat. 156
(46 U.S.C. 466¢); E.O. 12002 of July 7, 1977
(42 FR 35623, july 7, 1877), as amended; E.O,
12058 of May 11, 1978 (43 FR 20947, May
16, 1978); E.O. 12214 of May 2, 1980 (45 FR
29783, May 6, 1980); E.O. 12730 of
September 30, 1990 (55 FR 40373, October 2,
1990}, as continued by Notice of September
25,1992 (57 FR 44649, September 28, 1992);
and E.O. 12735 of November 16, 1990 (55 FR
48587, November 20, 1990), as continued by
Notice of November 11, 1992 (57 FR 53979,
November 13, 1992).

2. The authority citation for 15 CFR
part 785 continues to read as follows:

Authority: Pub, L. 80-351, 82 Stat. 197 (18
U.S.C. 2510 et seq.), as amended; Pub. L. 95—
223, 91 Stat. 1626 (50 U.S.C. 1701 et seq.);
Pub. L. 85-242, 92 Stat, 120 (22 U.S.C. 3201
et seq. and 42 U.S.C. 2139a); Pub. L. 96-72,
93 Stat. 503 (50 U.S.C. App. 2401 et seq.), as
amended (sxtended by Pub. L. 103-10, 107
Stat. 40); E.O. 12002 of July 7,1977 (42 FR
35623, July 7, 1977), as amended; E.O, 12058
of May 11, 1978 (43 FR 20947, May 16, 1978);
E.O. 12214 of May 2, 1980 (45 FR 29783, May
6, 1980); E.O. 12730 of September 30, 1990
(55 FR 40373, October 2, 1990), as continued
by Notice of September 25, 1992 (57 FR
44649, September 28, 1992); and E.O. 12735
of November 16, 1990 (55 FR 48587,
November 20, 1990), as continued by Notice
of November 11, 1992 (57 FR 53979,
November 13, 1992).

3. The authority citation for 15 CFR
parts 786 and 799 continues to read as
follows:

Authority; Pub. L. 90-351, 82 Stat. 197 (18
U.S.C. 2510 et seq.), as amended; sec. 101,
Pub. L. 93-153, 87 Stat. 576 (30 U.S.C. 185),
as amended; sec. 103, Pub. L. 94-163, 89
Stat. 877 (42 U.S.C. 6212), as amended,; secs.
201 and 201(11)(e), Pub. L. 94-258, 90 Stat.
309 (10 U.8.C. 7420 and 7430(e)), as
amended; Pub. L. 95-223, 91 Stat. 1626 (50
U.S.C. 1701 et seq.); Pub. L. 95-242, 92 Stat.
120 (22 U.S.C. 3201 ot seq. and 42 U.S.C.
2139a); sec. 208, Pub, L. 95-372, 92 Stat. 668
(43 U.S.C. 1354); Pub. L. 96-72, 93 Stat. 503
(50 U.S.C. App. 2401 et seq.), as amended
(extended by Pub. L. 103-10, 107 Stat. 40);
sec. 125, Pub. L. 99-64, 99 Stat, 156 (46
U.S.C. 466¢); E.O. 11912 of April 13, 1976 (41
FR 15825, April 15, 1976); E.O. 12002 of July
7,1977 (42 FR 35623, July 7, 1977), as
amended; E.O. 12058 of May 11, 1978 (43 FR
20947, May 16, 1978); E.O. 12214 of May 2,
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1980 (45 FR 29783, May 6, 1980); E.O. 12730
of September 30, 1990 (55 FR 40373, October
2, 1990), as continued by Notics of
September 25, 1992 (57 FR 44648, September
28, 1992); and E.O. 12735 of November 18,
1990 (55 FR 48587, November 20, 1900), as
continued by Notice of November 11, 1992
(57 FR 53979, November 13, 19892).

PART 776—[AMENDED]

4. Section 776.9 is amended by
revising the phrase 40 feet in length™
to read “12 m (40 ft) in length” in the
introductory text of gmﬁ:ph (b)(a)iii)
(two references), and in introductory
text of paragraph (b)(3)(iii) {two
references).

PART 785—[AMENDED]

5. Section 785.4 is amended:

8. By revising the phrase 10,000 Ibs.
empty weight” in paragraph {d)(1)(vi) to
read “4.5 t (10,000 tbs) empty weight"
(two references);

b, By revising the phrase ‘10 tons" in
paragraph (d)(1){viii) to read “9t (10
tons)’; and

c. By revising the parenthetical phrese
“(greater than 400 horsepower}” in
paragraph (d)(1){ix) to read “(greater
than 298 kW (400 horsepower))”,

6. Section 785.7 is amended by
revising the phrase “10 tons” in
paragraph (c) to read "9 t (10 tons)".

FART 786—[AMENDED]

7. Section 786.7 is amended:

a. By revising the phrase * ‘Ibs.", ‘sq.
ft."” in the introductory text of
paragraph (c)(1) to read " 'kilograms’,
‘square meters'";

. By revising the phrase 100,000
pounds” in the introductory text of
paragraph (e)(1) to read *100,000 kg”*;

c. By revising the phrase “110,000
pounds™ in paragraph (e)(1)(i) to read
*110,000 kg”; and

d. By revising paragraphs (e)(1)(ii) and
(e){1)(iii) to read as follows:

§786.7 Shipping tolerance.

~ L L - -

(e) L

1 L B

(ii) If the first shipment is for 40,000
kg, the second shipment may not exceed
66,000 kg (10% of the unshipped
balance of 60,000 kg (8,000 kg) plus the
unshipped balance), and the total cost of
the second shipment shall not exceed

$850,000—
$600,000 (the value of the
unshipied balance of
60,000 kg)
+250,000 (25% of the original total
value shown on the li-
cense)

=$850,000

(iif) If the first shipment is for 40,000
kg and the second shipment is for
20,000 kg, the third shipment may not
exceed 44,000 kg (10% of the unshipped
balance of 40,000 kg (4,000 kg) plus the
unshipped balance), and the total cost of
the third shipment shall not exceed
$650,000—

$400,000 (the of

value the

unshipped balance of
40,000 kg)

+250,000 (25% of the original total
value on the license)

=$650,000

PART 799—AMENDED]

8. Section 799.1 is amsnded by
adding a new paragraph (h) to read as
'ollows:

§799.1 The commerce control list and how
to use It
L * L L] *

(h) Units of measure. Most
measurements used on the Commerce
Control List are expressed in metric
units, frequently followed by an
approximate inch-pound measurement
in parentheses, except where other units
are in general usage or specified by law,
Whenever there is difference between
the metric and inch-pound figures, the
metric standard will be used for
classification or export licensing
purposes.

9. Supplement No. 1 to § 799.1,
Category 9, is amended by revising the
headings to ECCNs 9A92F and 9A93F to
read as follows:

SAS2F Off highway wheel tractors of
carriage capacity 9 t (10 tons) or more; and
parte and accessories, n.e.s.

L - - -

SAS3F On-Highway tractors; with single or
tandem rear axles rated for 9 t (20,000 ibs.)
or greater and specially designed parts.
- L] L4 A ~

Dated: June 14, 1993,
Iain S. Baird,
Acting Assistant Secretory for Export
Administration.
[FR Doc. 93-14463 Filed 6-17-93; 8:45 am]
BILLING CODE 3510-DT-P

DEPARTMENT OF THE TREASURY
internal Revenue Service

26 CFR Parts 1, 6a, 602

[7.D. 8476)
RIN 1545-AR05; 1545-AP09

Arbltrage Restrictions on Tax-Exempl
Bonds

AGENCY: Internal Revenue Service,
Treasury.
ACTION: Final regulations,

SUMMARY: This document contains final
regulations on the arbitrage and related
restrictions applicable to tax-exempt
bonds issued by State and local
fovemments. Changes to the applicable
aw were made by the Tax Reform Act
of 1986, the Technical and
Miscellaneous Revenue Act of 1988, ths
Revenue Reconciliation Act of 1989,
and the Revenus Reconciliation Act of
1990. These regulations affect issuers of
tax-exempt bonds and provide guidancs
for.complying with the arbitrage and
related restrictions.
DATES: These regulations are effective
on July 1, 1893.

For dates of applicability of these
regulations to various bond issues,
including certain elective retroactivity

rovisions and transition rules, see
21.148—11 of these regulations,
FOR FURTHER INFORMATION CONTACT:
Scott R. Lilienthal or William P. Cejudo
at 202-622~-3980 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collections of information
contained in these final regulations have
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1980 (44 U.S.C.
3504(h)) under control number 1545~
1347,

The sstimated annual burden per
recordkeeper varies from 12 hours to 15
hours, depending on individual
circumstances, with an estimated
average of 13.5 hours. ‘

These estimates ars an approximation
of the average time expected to be
necessary for a collection of
informetion. They are basad on such
information as ig available to the
Internal Revenue Service. Individusl
respondents may require more or less
time, depending on their particulsr
circumstances.

Comments concerning the accuracy of
this burden estimate and suggestions o7
reducing this burden should be directed
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to the Internal Revenue Service, Attn:
IRS Reports Clearance Officer, T:FP,
Washington, DC 20224, and to the
Office of Management and Budget, _
Attention: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503,

Background
Explanation of Provisions

1. Background of Regulations

Section 148 provides rules restricting
the use of proceeds of tax-exempt State
and local bonds to acquire higher
yielding investments. Section 148(a)
provides generally that interest on a
State or local bond is tax-exempt only
if the issuer invests bond proceeds at a
vield that is not materially higher than
the yield on the bond issue. Section
148(f) provides that interest on a State
or loca‘i, bond is tax-exempt only if the
issuer rebates to the Federal government
certain arbitrage earnings derived from
investing gross proceeds at a yield
exceeding the yield on the bond issus.

Longstanding regulations relating to
the arbitrage yield restriction rules are
in §§ 1.103-13 through 1.103-15. On
May 18, 1992, final regulations under
section 148 were published at §§1.148-
0 through 1.148-11 (the May 1992
regulations). At that time, the Internal
Revenue Service and the Treasury
Department announced that they would
further simplify and clarify the
regulations under section 148 by
revising the arbitrage regulations and
finalizing these rewritten regulations by
June 1993. To evidence this
commitment, the May 1992 regulations
z-inre on June 30, 1993.

roposed regulations were published
6t §§ 1.148-0 through 1.148-11,
1.149(d)-1, 1.149(g)-1, 1.150-1, and
1.150-2 in the Federal Register for
November 6, 1992. The proposed
regulations would replace the existing
yield restriction and rebate regulations
currently provided in §§1.103-13
t?:rough 1.103-15, §1.103-13T,
§§1.148-0 through 1.148-11, § 1,148~
12T, and §1.148-13T with coordinated,
simplified regulations. The preposed
regulations also propose to amend
certain related regulations-on advance
refunding limitations in § 1,149-1(d),
dqﬁnitions in §1.150-1, and
reimbursement bonds in § 1.103-18.
Written comments were received on the
proposed regulations, and additional
public comments were received at a
ggglic hearing held on February 2,

3,

[n addition, on October 10, 1990,
proposed and temporary regulations
under § 1.149(b)(3)-1T were published

in the Federal Register. These
regulations provide that certain
investments in obligations issued by the
Resolution Funding Corporation under
the Financial Institutions Reform,
Recovery, and Enforcement Act of 1989
are excepted from the prohibition on
federal guarantees of tax-exempt bonds
under section 149(b).

After consideration of the comments,
the proposed regulations have been
modified and are adopted in final form.
Certain comments on the proposed
regulations, and responses to those
comments, are discussed below.

II. Comments on Proposed Regulations
and Certain Changes in Final
Regulations

A. In general. The proposed
regulations substantially revise the
arbitrage regulations on tax-exempt
bonds to simplify those rules and to
reduce administrative burdens. The
proposed regulations provide greater
coordination of the rules on yield
restriction and rebate, more unified
definitions, general anti-abuse rules in
lieu of numerous special rules,
clarification of ambiguous arsas, and
new guidance on many previously
reserved topics. Although numerous
modifications have been made to clarify
the regulations in various technical
respects in response to comments
received, the general principles behind
the proposed regulations have been
retained in the final regulations,

B. Section 1.148-1 Definitions and
Elections. 1. Computation Date and
Computation Period. Rebate is
computed over permitted computation
periods occurring between computation
dates. The proposed regulations
generally provide issuers of variable
yield issues with flexibility to choose
computation dates and computation
periods for computing yield on an issue
for rebate purposes. Commentators
requested clarification of the scope of
this flexibility, The final regulations
retain significant flexibility to choose
these dates and periods until the date
that the first required rebate payment
must be made (i.e., 5 years after the
issue date), but provide a more limited
choice of permitted computation
periods thereafter.

2. De Minimis Original Issue Discount
or Premium. The proposed regulations
generally permit issuers to value certain
bonds and investments having standard
features and not more than de minimis
amounts of original issue discount or
premium (“plain par bonds" and “plain
par investments”’), based on a simplified
measure of outstanding principal
amount. The definition of de minimis
amount applies for a variety of

purposes. De minimis original issue
discount or premium is generally
defined in the proposed regulations as
an amount that does not exceed 0.25
percent multiplied by the product of the
stated redemption price at maturity and
the number of complete years to final
maturity from the issue date.

To decrease complexity and to
minimize certain identified distortions,
the final regulations limit the measure
of this de minimis amount for valuation
purposes to a flat percentage of the
stated redemption price at maturity, In
a related change, the final regulations
clarify that plain par bonds eligible for
the simplified valuation rules include
certain tender option bonds (i.e.,
“qualified tender bonds" under Notice
88-130, 1988-2 C.B. 543).

3. Program Investments. The proposed
regulations change certain aspects of the
existing definition of *‘program
investments” under § 1.103-13(h).
Commentators recommended that the
existing definition generally be retained,
Rax‘ticularly its treatment of multifamily

ousing loans as eligible program
investments. The final regulations revise
this definition to be more consistent
with the existing definition.

4. Investment-Type Property. Whether
an item financed with bond proceeds is
investment property, including
investment-type property, generall
determines whether that item is su{ject
to arbitrage restrictions under section
148. The proposed regulations provide a
definition of investment-type property
that includes certain prepayments based
on the investment motivation for the
prepayment. Commentators expressed
concern that this provision was too
broad.and potentially covered common

repayments made for bona fide

usiness reasons. The final regulations
provide two exceptions to the general
rule on prepayments. One exception
focuses on whether the issuer has any
commercially reasonable alternative to
the prepayment. The other exception
focuses on whether similar prepayments
are customary among persons not
eligible for tax-exempt financing.

5. Replacement Proceeds. The
arbitrage restrictions apply to both
proceeds received from the sale of
bonds and amounts “‘repiaced’’ by the
proceeds. The proposed regulations
generally provide that replacement
proceeds include, but are not limited to,
sinking funds, amounts that are pledged
as security for an issue, working capital
replacement funds, and amounts that
are replaced because of their nexus toa
governmental purpose of the issue.
Commentators requested that the
regulations provide a general definition
of replacement proceeds. The final
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regulations provide a general definition
of re&laoemem proceeds based on
whether the amounts hat?l a sufﬁdenft
nexus to the governmental purpose o
the issue. The final regulations also

clarify that replacement proceeds may
arise at any ligJB. regardless of whether
the creation of the replacement proceeds
is reasonably expected by the issuer on
the issue date.

Commentators also requested that the
provision dealing with working capital
replacement funds be revised or deleted.
The final regulations do not include the
working capital replacement fund rule.
To reduce the arbitrage incentive to
issue bonds with longer terms than
necessary and to recognize the
additional borrowing implicit in these
issues, however, the final regulations
generally provide that replacement
procseds arise if the term of an issue is
reasonably expected to be longer than
necessary to accomplish the
governmental purpose of the issue and
funds are expected to become available
during the term of the issue. The final
regulations provide two safe harbors
against the application of this rule that
apply if: (1) An otherwise-restricted
working capital financing issue is not
outstanding more than 2 years; or (2) a
capital project financing issue has a
weighted average maturity that'does not
exceed 120 percent of the economic life
of the financed projects. These
provisions are only safe harbors relating
to the existence of replacement proceeds
and are not intended to place a maturity
limitation on tax-exempt bonds.

C. Section 1.148-2 General Arbitrage
Yield Restriction Rules. 1. Reasonable
Expectations. Under section 148(a),
bonds are generally taxable arbitrage
bonds if, as of the issue date, the issuer
reasonably expects to invest the
proceeds in higher yielii:g
investments. The proposed regulations
permit an issuer to certify its
expectations. The proposed regulations
also provide certain requirements as a
prerequisite to the use of the
certification that were intended to
encourage more complete disclosure of
facts ang material tax issues.
Commentators expressed concern that
some of these requirements were unduly
burdensome and created practical
difficulties for issuers.

The final regulations significantly
modify the certification requirements to
address issuer concerns. The required
complete disclosure of facts and
material tax issues has been eliminated.
The regulations clarify that the
certification does not establish any
presumptions about the reasonableness
of an issuer’s expectations. In general,
this and other certifications ref:rl:od to

in the final regulations have no special
evidentiary status.

2. Tem: Periods. Under section
148(c), may be invested at a
materially higher yield during a
reasoneble temporary period until
needed for the governmental purpose of
the issue without causing theg)onds of
the issue to be arbitrage bonds.

Under the prop regulations, an
issuer must satisfy an expenditure test,
a time test, and a due diligence test in
order to qualify for the general 3-year
temporary period for capital projects,
and thess tests apply separately to each
capital project financed by an issue.
Commentators expressed concern about
the administrative burden associated
with tracking individual capital projects
and requested that these tests be applied
on an aggregate basis to all capital
projects financed by an issue. The final
regulations generally adopt this
comment, except in the case of certain
pooled issues.

Commentators expressed concern that
the 13-month temporary period for
proceeds used for working capital
expenditures was inadequate for certain
issuers who, under local law, have a
longer period between their annual
budget cycle and the tax collections for
that period. The final regulations
provide a temporary period of up to 2
years after the issue date for this type of
issue.

3. Minor Portion. In response to
comments, the final regulations permit
issuers to waive at any time the ability
to invest amounts constituting a minor
portion of an issue at an unrestricted
yield.

D. Section 1.148-3 General
Arbitrage Rebate Rules. 1. Computation
Date Credit. The proposed regulations
provide that, for purposes of computing
rebate, an issuer is entitled to a
computation date credit of $5,000 on the
last day of each fifth bond year and on
the final maturity date. In order to target
the credit more closely to the periods
associated with the computations, the
final regulations change the credit to
$1,000 for each bond year during which
there are gross proceeds of the issue and
for the final maturity date.

2. Bona Fide Debt Service Funds. In
response to comments, the final
regulations add a safe harbor relating to
the statutory exception to the rebate
requirement for certain bona fide debt
service funds, based on a specified
maximum average annual debt service
on an issue.

E. Section 1.148-4 Yield on an Issue
of Bonds. 1. Yield Recomputation for a
Fixed Yield Issue. The propesed
regulations generally provide that yield
on a fixed yield issue is determined as

of the issue date and, except in narrow
circumstances involving hedging
transactions, is not recomputed to take
into account ent unexpected
events. The final regulations generally
retain this approach for rebate purposes,

Many commentators requested
guidance on the Federal income tax
consequences of an issuer’s sale of a
right associated with a bond, such as a
call right, in a separate transaction from
the original sale of the bond (e.g., so-
called "detachable calls”). These
comments included requests for
guidance on whether the sale affects the
yield on the bond for arbitrage purposes
under section 148 and whether the sale
results in a deemed retirement of the
related bond and the deemed issuance
of a new bond (a reissuance) under the
tax-exempt bond rules or section 1001,
The final regulations clarify that
amounts received by the issuer from the
sale of a detachable call are taken into
account as additional issue prics on the
issue for rebate purposes, No
implication is intended on whether the
sale of a detachable call results in a
reissuance of the issue under section
1001. It is anticipated that this issue
will be addressed in regulations under
section 1001.

2. Bonds Subject to Mandatory or
Contingent Early Redemption. Under
the proposed regulations, the yield on
certgin fixed yield bonds subjzic( to
mandatory early redemption is
compute?'by treating those bonds as
redeemed on the reasonably expected
early redemption date for an amount
equal to their value. The J)ro d
regulations further provide that the
outstanding stated principal amount
(plus accrued interest) of the bond may
be treated as its value if the original
issue discount on the bond does not
exceed a de minimis amount. The final
regulations generaily retain this rule,
but further limit the permitted de
minimis amount to an amount based on
the number of years to the weighted
average maturity date, rather than the
final maturity date, of substantially
identical bonds.

3. Bonds Subject to Optional Early
Redemption. The proposed regulations
contain a special rule for computing the
yield on an issue containing bonds that
are subject to optional early redemption
and that have certain early redemption
rights, significant premium, or so-called
“stepped-coupons.” The yield on an
issue subject to this special rule is
computed by treating the bonds as
redeemed on the optional redemption
date that would produce the lowest
yield. The final regulations generally
retain this rule, but exclude certain
bonds if their assumed redemption hes
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only a minimal effect on the yield on
the issue of which the bond is e part.

4, Quex:iliﬁed Gmmntee:.“ge By
yroposed regulations pro simpli
f'ules under which issuers may take into
account certain fees for credit
enhancement, such as bond insurance
and letters o]f credit ("qmliﬁedld

jarantees”’) in computing yield on an
?:sue. The final mguraﬂnns clarify that
certain liquidity arrangements may be

ualified guarantees and provide a safe
harbor for the allocation of qualified
guarantee fees in variable yield issues.

5. Qualifisd mng Transactions.
The proposed tions permit issuers
to take certain qualified hedging
transactions into account for purposes
of ccmputﬁ yield on an issue. Under
the proposed regulations, a hedge is
generally a qualified hedging
transaction if the terms of the
closely correspond with the terms of the
issue and if the hedge is adequately
identified. Commentators requested that
the types of ﬂahﬁed hedging
transactions be expanded.

The final regulati enerally
expand the definition o?h qualified
hedging transaction in yarious respects.
The final regulations permit hedges for
less than the entire term of the issue and
hedges relating to less than all of the
bonds of an issue. The final regulations
also treat certain additional hedging
products (.., interest rate caps) as
qualified hedging transactions. The final
regulations generally treat issues that
involve qualified g transactions
as varisble yield issues. Certain variable
rate issues that use interest rate swaps
involving no nonperiodic hax%e
payments, however, are treated as fixed
yield issues. The final regulations
amend the identification, accounting,
and other technical rules on qualified
hedging transactions.

F. Section 1.148-5 Yield and
Valuation of Investments. 1. Yield on a
Separate Class of Investments. The
proposed regulations provide that the
ylelds on individual investments within
the same class of investments are
blended together for purposes of
applying the arbitrage yield restriction
rules. Under the proposed regulations,
the determination of whether
‘nvestments are part of the same class is
basgd on whether the investments are
subject to the same definition of

materially higher” under the arbitrage
yield restriction rules.

Commentators requested that issuers
be given greater flexibility to blend the
yields on individual investments for
irbitrage yield restriction purposes. The
final regulations provide expanded
ﬂexxbxlgty to blend yields on various
Ceiegories of investments. The general

anti-abuse rules in § 1.148-10 clarify,
however, that certain ﬁnmd.n§
structures that improperly oit these
rules cause the bonds to be arbitrage
bonds.

2. Yield Reduction Payments to the
United States. The pro regulations
provide significant integration of the
arbitrage yield restriction and rebate
provisions by permitting certain
payments to be made to the United .
States to reduce the yield on
investments for yield restriction
purposes. The proposed regulations
permit these payments in specified
circumstances in which arbitrage yield
restriction creates administrative
difficulties.

Commentators requested that the
scope of the rule on yield reduction
payments be expanded in various
respects. The final regulations expand
the ability of issuers to make yield
reduction payments in additional
circumstances involving certain variable
yield issues and certain reserve funds.
For purpose investments, the final
regulations also delay the due date for
these payments.

3. Administrative Costs of
Investments. The proposed regulations
permit reasonable direct administrative
costs on all investments to be taken into
account in oomguting yield on the
investments and rebate on the issue.
The proposed regulations further
provids, however, that indirect costs
such as general overhead may not be
taken into account. Commentators
requested clarification of the scope of
permitted administrative costs. The
final regulations provide additional
examples of the types of qualifying and
nonqualifying administrative costs. The
final regulations also provide special
rules for administrative costs on
regulated investment companies, certain
external commingled funds, and
P m investments.

g. Section 1.148-6 General
Allocation and Accounting Rules. 1.
Universal Cap on Value of Investments
Allocated to an Issue. The proposed
regulations generally retain the
universal cap provided under the
existing regulations that limits the
amount of gross procseds aliocable to a
bond issue. Commentators expressed
concern that in some cases the
application of the universal cap creates
unnecessary administrative burdens.
The final regulations reduce the
frequency with which the universal cap
must be applied and also permit issuers
to disregard the universal cap altogether
in specified circumstances.

2. Expenditures of Proceeds for
Working Capital Purposes. For working
capital expenditures, the proposed

regulations generally retain the
“proceeds-spent-last” accounting
method from the existing regulations.
Bond proceeds generally are not trested
as spent under this rule until other
available amounts have been spent. The
proposed regulations permit an amount
equal to 10 percent of the previous fiscal
year's working capital expenditures to
be treated as an unavailable, reasoneble
reserve. Commentators requested certain
clarifications, including whether an
issuer may, in effect, finance the
germittod working capital reserve (e.g.,

y issuing bonds in an amount equal to
the working capital reserve and
spending those proceeds while
accumulating a like amount to serve as
the reserve).

Based on a review of these comments
and re-consideration of this area in light
of continuing policy concerns regarding
the arbitrage incentives to issue larger
working capital financings than
necessary, the final regulations impose
certain further limitations on working
capital financings. The final regulations
retain the approach of the existing and
proposed regulations that measures the
permitted working capital reserve by
reference to the previous year’s actual
working capital expenditures, To further
limit overissuance, the permitted
working capital reserve has been
reduced to 5 percent of the issuer's
working capital expenditures for the
prior year, In addition, the final
regulations clarify that, except in the
case of issues by certain small issuers
and issues that are exempt from rebate
under the section 148(f){(4)(B)(iii) rebate
safe harbor, an issue indirectly used to
finance a working capital reserve results
in the creation of replacement proceeds
that remain subject to the arbitra%o
rules. In a related change, the definition
of “"controlled group,” which is relevant
in determining the available amounts,
has been narrowed. In addition, in
response to comments, the final
regulations also exclude from the
amounts considered available for
working capital purpeses certain “quasi-
endowment funds” held by hospitals,
universities, or similar institutions.

H. Section 1.148-7 Spending
Exceptions to the Rebate Requirement.
The propesed regulations provide a8 new
18-month spending exception to the
rebate requirement that is broadly
applicable and requires prompt
expenditure of bond proceeds under a
prescribed, approximately level
spending schedule. This new spending
exception was introduced because of the
difficulties many issuers had using the
existing spending exceptions.
Commentators were largely supportive
of the new 18-month exception, but
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requested that the spending percentage
for the first 6-month period be reduced.
The final regulations reduce the
spending percentage for this period to
15 percent.

L. Section 1.148-8 Small Issuer
Exception to the Rebate Requirement.
For purposes of the small issuer
exception to rebate, bonds issued by a
subordinate entity are treated as also
issued by each entity to which it is
subordinate. The proposed regulations
provide a definition of “‘subordinate
entity’ based on issuing authority and
control. Commentators requested that
the general section 150 definition of
“controlled entity’ be extended to
define a “‘subordinate entity."” The final
regulations adopt this comment.

J. Section 1.148-9 Arbitrage Rules
for Refunding Issues. 1, Transferred
Proceeds Allocation Rule. The proposed
regulations provide a “‘principal-to-
principal” transferred proceeds
allocation rule similar to that of the
existing regulations, under which
unspent proceeds of a prior issue
become transferred proceeds of a
refunding issue at the time that
proceeds of the refunding issue
discharge any of the outstanding
principal amount of the prior issue. The
proposed regulations generally do not
include an “operating rule (as under
former § 1.103-14(e)(1)) to divide a prior
issue into refunded and unrefunded
portions for transferred proceeds
purposes.

Commentators requested that an
operating rule be included to provide
simplification and greater certainty in
the planning of refunding issues. The
final regulations provide such a rule.

2. Multipurpose Issue Allocations.
The proposed regulations contain a
flexible multipurpose issue allocation
rule that permits issues used for
separate governmental purposes to be
treated as separate issues for prescribed
purposes. In the case of a muFtipurpose
issue a portion of which is a refunding
issue, the proposed regulations permit
issuers to use only certain specified
allocation methods to allocate bonds of
the multipurpose issue to the refunding
of the prior issue. Commentators
expressed concern that, in certain
circumstances, an issuer may have no
practical way to use any of the required
allocation methods under this rule. The
final regulations add another allocation
rule permitting allocations in proportion
to the average economic lives of the
facilities financed by the overall
multipurpose issue. In addition, the
final regulations permit an issuer to use
another reasonable allocation method in
limited circumstances based on state

law, existing legal restrictions, or
similar circumstances.

The final regulations expand the
applicability of the multipurpose issue
rule for an issue that refunds two or
more prior issues and provide
additional rules for allocating the
proceeds of thess issues. The final
regulations also permit the application
of the multipurpose issue rule to divide
certain pooled issues for yield
calculation purposes.

K. Section 1.148-10 Anti-Abuse
Rules and Authority of Commissioner.
The proposed regulations provide a
broag. general anti-abuse rule that treats
bonds as taxable arbitrage bonds if the
issuer uses an abusive device to obtain
a material financial advantage based on
arbitrage. This general anti-abuse rule
proJ)oses to replace the general artifice
or device rules contained in § 1.103—
13(j) and § 1.148-9(g) and numerous
specific anti-abuse rules. Commentators
expressed concern that the general anti-
abuse rule in the proposed regulations
is not sufficiently specific for issuers to
determine whether a particular
transaction violates the rule.

The final regulations retain a broad,
general anti-abuse rule, but provide
additional specific guidance intended to
clarify further the scope of covered
abusive transactions. In large part, the
revised abusive arbitrage device
provision is based on the existing
artifice or device prohibition in § 1.103—
13(j). The revised rule continues to
focus on transactions that exploit the
difference between tax-exempt and
taxable interest rates and that
overburden the tax-exempt bond
market. Although many clarifications
have been made to these rules, no
implication is intended regarding the
scope of the existing artifice or device
rule or that the examples of abusive
arbitrage devices do not involve artifices
or devices.

L. Section 149(d)-1 Limitations on
Advance Refundings. 1. General Rule.
Section 149(d) provides limits on
advance refundings, including
limitations on the number of permitted
tax-exempt advance refundings. The
final regulations provide additional
guidance relating to the requirement
that the refunded bonds be retired on
their first call date and the related
savings test. ;

2. Sales of Tax-exempt Conduit Loans.
The proposed regulations include a
provision under the anti-abuse rules
that treats tax-exempt purpose
investments financed by a conduit
financing issue as taxable investments if
they are subsequently transferred to
another party. Without some limitations
on these transactions, issuers could

effectively double the amount of tax-
exempt bonds on the market for a single
project. Commentators expressed
concern that this provision is overly
broad and recommended that these
transactions instead be treated underg
refunding analysis. The final regulations
adopt this more direct approach by
treating the actual issuer of the conduit
financing and the conduit borrower as
related parties for purposes of section
149(d). Thus, a later sale of the conduit
loan is treated as a new issue the yield
on which is determined based on the
amounts derived from that sale. If the
proceeds of that deemed new issue are
used to pay debt service on the conduit
financing issue, the conduit loan is
treated as a refunding issue. Further, the
abusive arbitrage device rules illustrate
that this type of transaction may involve
an exploitation of the difference
between taxable and tax-exempt rates.

M. Section 1.150-1 Definitions. 1.
Issue, The proposed regulations provide
a new definition of issue for arbitrage
and related purposes. In response to
comments, and to promote
simplification, the final regulations
extend this definition to apply for all
tax-exempt bond purposes. The final
regulations provide additional guidance
on whether obligations are issued at
substantially the same time, sold
pursuant to the same plan of financing,
and are reasonably expected to be paid
from the same source of funds. The final
regulations generally provide that
taxable and tax-exempt bonds are not
part of a single issue and clarify the
special rules for commercial paper and
draw-down loans. The final regulations
also provide that issuers may treat tax-
exempt governmental bonds and private
activity bonds as separate issues under
specified circumstances.

2. Controlled Group. The proposed
regulations provide a definition of
controlled group that focuses on control
of the governing board, budgetary
control, and control over the ability to
issue debt obligations. The final
regulations narrow the definition of
controlled group to focus on board
control and financial control. The final
regulations also provide that certain
general purpose governmental units ere
not controlled by any other entity.

N. Section 1.150-2 Proceeds of
Bonds used for Reimbursement. The
proposed regulations provide simplified
and expanded rules to determine when
an allocation of bond proceeds to
reimburse expenditures previously
made by an issuer is treated as an
expenditure of those bond proceeds.
The proposed regulations require an
issuer to reimburse past expenditures
with bond proceeds within a prescribed
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period that is not later than 3 years after
the expenditure is paid. Commentators
expressed concern that the 3-year
overall limit on the reimbursement
period may be too short for certain types
of projects. The final regulations expand
{he maximum reimbursement period to
5 years for certain long-term
construction projects. Commentators
also requested that a rule under prior
regulations excluding certain
preliminary expenditures from the
reimbursement rules be reinserted. The
inal regulations include such a

minary expenditures exception.

Commentators also noted that the
proposed regulations and § 1.103-8(a)(5)
were duplicative and requested
clarification of the continued
gpplication of § 1.103—-8(a)(5). The final
regulations eliminate the official action
requirement of § 1.103-8(a)(5).

0. Federal Guarantees. The final
regulations alse finalize the regulations
under § 1.149(b)(3)-1T relating to the
exception from the section 149(d)
prohibition against federal guarantees
for certain investments in obligations
issued by the Reselution Funding
Corporation under the Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989. In addition,
the final regulations provide an
expanded exception under which bonds
are not federally guaranteed as a result
of an investment in a refunding ascrow.

P. Effective Dates. The final
regulations generally apply to bonds
issued after June 30, 1993. To simplify
the area and promote compliance, the
final regulations generally permit
elective, retroactive application of the
final regulations in whole, but not in
part, to outstanding issues issued prior
to July 1, 1993, that are subject to the
rebate requirement. The 18-month
spending exception, however, may not
be applied retroactively. The final
regulations also provide certain other
transition and related rules. The final
regulations also.extend the due date for
ru!;e'\;e payments due after June 30, 1993,
lloca date not earlier than September 1,

993,

Finally, in order to not interfere with
ongoing transactions, at the issuer’s
Cption, certain existing provisions may
be applied to bonds issued before
August 15, 1993,

Special Analyses

Ithas been determined that these final
regulations are not major rules as
defined in Executive Order 12291.
Therefore, a Regulatory Impact Analysis
'S not required. It has also been
UElerFlined that section 553(b) of the
.\bc!mlmstrativa Procedure Act (5 U.S.C.
thapter 5) and the Regulatory Flexibility

Act (5 U.S.C. chapter 6) do not apply to
these regulations, and, therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of
the Internal Revenue Code, these
regulations were submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on smell business.

Drafling Information

The principal authors of these
regulations are Scott R. Lilienthal,
William P. Cejudo, Michael G. Bailsy,
Lon B. Smith, and John J. Cross III of the
Office of Assistant Chief Counsel
(Financial Institutions and Products),
Internal Revenue Service, and Mitchell
H. Rapaport, Office of Tax Legislative
Counsel, Department of the Treasury.
However, other personnel from the
Service and Treasury Department
participated in their development.

List of Subjects

26 CFR Parts 1 and 6a

Income taxes, Reporting and
recordkeeping requirements.

26 CFR 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1, 6a and
602 are amended as follows:

Paragraph 1. The authority citation
for part 1 is amended by removing the
entries for “Sections 1.148-0 through
1.148-9,” "'Section 1.148-10," “Section
1.148-11", “Section 1.148-12T"
“Section 1.148-13T" and “Section
1.149(b)(3)-1T" and adding the
following citations to read as follows:

Authority: 26 U.S.C. 7805 * * * Sections
1.148-0 through 1.148-11 also issued under
26 U.S.C. 148 (f), (g), and (i).

Section 1,149(b)-1 also issued under 26
U.S.C. 149(b)(3)(B) (v). = * *

Section 1.149(g)-1 also issued under 26
U.S.C. 149{g)(5). * * *

Par. 2. Section 1.103-8(a)(5) is revised
to read as follows:

§1.103-8 Interést on bonds to finance
certain exempt facilities.
a " & *

(5) Limitation. (i) A facility quelifies
under this section only to the extent that
there is a valid reimbursement
allocation under § 1.150-2 with respect
to expenditures that are incurred before
the issue date of the bonds to provide
the facility and that are to be paid with
the proceeds of the issue. In addition, if
the original use of the facility begins
before the issue date of the bonds, the
facility does not qualify under this

section if any person or related person
who is a substantial user of the facility
during the 5-year period beginning on
the issue date was-a substantial user of
the facility during the 5-year period
ending on the issue date.

(ii) Except to the extent provided in
§ 1.150-2(j), this paragraph (a)(5)
applies to bonds issued after June 30,
1993.

* - * » -

§51.103-13, 1.103-13T, 1.103-14, 1.103-15
and 1.103-18 [Removed]

Par. 3. Sections 1.103-13, 1.103-13T,
1.103-14, 1.103-15, and 1.103-18 are
removed.

Par. 4. Section 1.147(b)-1 is added to
read as follows:

§1.147(b)-1 Bond maturity limitation-
treatment of working capital.

Section 147(b) does not apply to
proceeds of a private activity bond issue
used to finance working capital
expenditures.

Par. 5. Sections 1.148-0 through
1.148-11 are revised to read as set forth
below:

§1.148-0 Scope and table of contents.

(a) Overview. Under section 103(a),
interest on certain obligations issued by
States and local governments is
excludable from the gross income of the
owners. Section 148 was snacted to
minimize the arbitrage benefits from
investing gross proceeds of tax-exempt
bonds in higher yielding investments
and to remove the arbitrage incentives
to issue more bonds, to issue bonds
earlier, or to leave bonds outstanding
longer than is otherwise reasonably
necessary to accomplish the
governmental purposes for which the
bonds were issued. To accomplish these
purposes, section 148 restricts the direct
and indirect investment of bond
proceeds in higher yielding investments
and requires that certain earnings on
higher yielding investments be rebated
to the United States. Violation of these
provisions causes the bonds in the issue
to become arbitrage bonds, the interest
on which is not excludable from the
gross income of the owners under
section 103(a). The regulations in
§§1.148-1 through 1.148-11 apply in a
manner consistent with these purposss.

(b) Scope. Sections 1.148-1 through
1.148-11 apply generally for purposes
of the arbitrage restrictions on State and
local bonds under section 148.

(c) Table of contents. This paragraph
(c) lists the table of contents for
§§1.148-1 through 1.148-11.

§1.148-1 Definitions and elections.

(a) In

(b) Certain definitions.
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(c) Definition of replacement proceeds.

(1) In general.

(2) Sinking fund.

(3) Pledged fund.

(4) Other replacement proceeds.

(d) Elections.

§1.148-2 General arbitrage yield restriction
rules.

() In general.

(b) Reasonable expectations,

(1) In general.

(2) Certification of expectations.

(c) Intentional acts.

(d) Materially higher yielding investments.

{1) In general.

(2) Definitions of materially higher yield.

(3) Mortgage loans.

(e) Temporary periods.

(1) In general,

(2) General 3-year temporary period for
capital projects and qualified mortgage
loans.

(3) Temporary period for restricted
working capital expenditures.

(4) Temporary period for pooled
financings.

(5) Temporary period for replacement
proceeds.

(6) Temporary period for investment
proceeds.

(7) Other amounts.

(f) Reserve or replacement funds.

(1) General 10 percent limitation on
funding with sale proceeds.

(2) Exception from yield restriction for
reasonably required reserve or
replacement funds.

(3) Certain parity reserve funds,

(g) Minor portion.

(h) Certain waivers permitted.

§1.148-3 General arbitrage rebate rules.

(a) In general.

(b) Definition of rebate amount.

{c) Computation of future value of a
payment or receipt.

(d) Payments and receipts.

(1) Definition of payments.

(2) Definition of receipts.

(3) Special rules for commingled funds.

(e) Computation dates.

(1) In general.

(2) Final computation date.

(f) Amount of required rebate installment
payment.

(1) Amount of interim rebate payments.

(2) Amount of final rebate payment.

(3) Future value of rebate payments.

(g) Time and manner of payment.

(h) Penalty in lieu of loss of tax exemption.

(1) In general.

(2) Interest on underpayments.

(3) Waivers of the penalty.

(4) Application to alternative penalty
under § 1.148-7.

(i) Recovery of overpayment of rebate.

(1) In general.

(2) Limitations on recovery.

(j) Examples,

(k) Bona fide debt service fund exception.

§1.148-4 Yield on an issue of bonds.

(a) In general.

(b) Computing yield on a fixed yield issue.

(1) In general.

(2) Yield on certain fixed yield bonds
subject to mandatory or contingent early
redemption.

(3) Yield on certain fixed yield bonds
subject ta optional early redemption.

(4) Yield recomputed upon transfer of
certain rights associated with the bond.

(5) Examples.

{c) Computing yield on a variable yield
issue.

(1) In general.

(2) Payments on bonds included in yield
for a computation period.

(3) Example.

(d) Conversion from variable yield issue to
fixed yield issue.

(e) Value of bonds.

(1) Plain par bonds,

{2) Other bonds.

(f) Qualified guarantees.

{1) In general.

(2) Interest savings.

(3) Guarantee in substance.

(4) Reasonable charge.

{5) Guarantee of purpose investments.

(6) Allocation of qualified guarantee
payments,

(7) Refund or reduction of guarantee
payments.

(g) Yield on certain mortgage revenue and
student loan bonds.

(b) Qualified hedging transactions.

(1) In general.

(2) Qualified hedge defined.

(3) Accounting for qualified hedges.

(4) Certain variable yield issues treated as
fixed yield issues.

(5) Authority of the Commissioner.

§1.148-5 Yield and valuation of

investments.

(a) In general.

(b) Yield on an investment.

(1) In general.

(2) Yield on a separate class of
investments,
(3) Investments to be held beyond issue's
maturity or beyond temporary period.
(4) Consistent redemption assumptions on
purpose investments.

(5) Student loan special allowance
payments included in yield.

(¢) Yield reduction payments to the United
States.

(1) In general.

(2) Manner of payment.

(3) Applicability of special yield reduction
rule.

(d) Value of investments.

(1) In general.

(2) Mandatory valuation of yield restricted
investments at present value.

(3) Mandatory valuation of certain
investments at fair market value.

(4) Special transition rule for transferred
proceeds.

(5) Definition of present value of an
investment.

(6) Definition of fair market value.

(e) Administrative costs of investments.

(1) In general.

(2) Qualified administrative costs on
nonpurpose investments.

(3) Qualified administrative costs on
purpose investments.

§1.148-6 General allocation and

accounting rules.

(a) In general.

(1) Reasonable accounting methods
required.

(2) Bona fide deviations from accounting
method.

(b) Allocation of gross proceeds to an issys

(1) One-issue rule and general ordering
rules.

(2) Universal cap on value of nonpurpose
investments allocated to an issue.

(c) Fair market value limit on allocations
to nonpurpose investments.

(d) Allocation of gross proceeds to
expenditures.

(1) Expenditures in general.

(2) Treatment of gross proceeds invested ir
purpose investments.

(3) Expenditures for working capital
purposes.

(4) Expenditures for grants,

(5) Expenditures for reimbursement
purposes.

(6) Expenditures of certain commingled
investment proceeds of governmental
issues.

(7) Payments to related parties.

(e) Special rules for commingled funds

(1) In general.

(2) Investments held by a commingled
fund.

(3) Certain expenditures involving a
commingled fund,

(4) Fiscal periods.

(5) Unrealized gains and losses on

“investments of a commingled fund

(6) Allocations of commingled funds
serving as common reserve funds or
sinking funds.

§1.148-7 Spending exceptions to the rebate
requirement.

(a) Scope of section.

(1) In general.

(2) Relationship of spending exceptions.

(3) Spending exceptions not mandatory

(b) Rules applicable for all spending
exceptions.

(1) Special transferred proceeds rules

(2) Application of multipurpose issue
rules.

(3) Expenditures for governmental
purposes of the issue.

(4) De minimis rule.

(5) Special definition of reasonably
required reserve or replacement fund

(6) Pooled financing issue.

(c) 6-month exception.

(1) General rule.

(2) Additional period for certain bonds

(3) Amounts not included in gross
proceeds.

(4) Series of refundings.

(d) 18-month exception.

(1) General rule,

(2) Extension for reasonable retainage.

(3) Gross proceeds.

(4) Application to multipurpose issues

(e) 2-year exception. .

(1) General rule.

(2) Extension for reasonable retainage

(3) Definitions.

(f) Canstruction issue.

(1) Definition.

(2) Use of actual facts.

(3) Ownership requirement,

(g) Construction expenditures.

(1) Definition.

(2) Certain acquisitions under turnkey
contracts treated as construction
expenditures.
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3) Constructed personal property.

4) Specially developed computer software,

5) Examples.

h) Reasonable retainage definition.

i) Available construction proceeds.

1) Definition in general.

7) Earnings on a reasonably required

reserve or replacement fund.

(3) Reasonable expectations test for future
earnings.

(4) Issuance costs.

{5) One and one-half percent penalty in
lieu of arbitrage rebate.

(6) Payments on purpose investments and
repayments of grants,

(7) Examples.

(i) Election to treat portion of issue used for
construction as separate issue.

(1) In general.

(2) Example.

(k) One and one-half percent penalty in
lieu of arbitrage rebate.

(1) In general.

(2) Application to reasonable retainage.

(3) Coordination with rebate requirement.

(1) Termination of 1% percent penalty.

(1) Termination after initial temporary
period.

(2) Termination before end of initial
temporary period.

(3) Application to reasonable retainage.

(4) Example,

(m) Payment of penalties.

§1.1486-8 Small issuer exception to rebate
requirement.

(a) Scope.

(b) General taxing powers.

(c) Siza limitation.

(1) In general.

(2) Aggregation rules.

(3) Certain refunding bonds not taken into
account.

(d) Pooled financings. °

(1) Treatment of pool issuer.

(2) Treatment of conduit borrowers.

(e) Refunding issues.

(1) In general.

(2) Multip issues.

§1.148-9 itrage rules for refunding
1ssues,

(z) Scope of application.

(b) Transferred proceeds allocation rule.

(1) In general.

(2) Special definition of principal amount.

(3) Relation of transferred proceeds rule to
universal cap rule.

(4) Limitation on multi-generational
transfers, -

(c) Special allocation rules for refunding
1Ssues.

(1) Allocations of investments.

(2) Allocations of mixed escrows to
expenditures for principal, interest, and
redemption prices on a prior issue.

(d) Temporary periods in refundings.

(1) In general.

(2) Types of temporary periods in

~ refundi

(e} Reasonably required reserve or
replacement funds in refundings.

(f) Minor portions in refundings.

(8) Certain waivers permitted.

(h) Multipurpose issue allocations.

(1) Application of multipurpose issue
allocation rules.

(2) Rules on allocations of multipurpose
issues,

(
(
(
(
(
(
(

(3) Separate purposes of a multipurpose
issue.

(4) Allocations of bonds of & multipurpose
issue.

(5) Limitation on multi-generation
allocations.

(i) Operating rules for separation of prior
issues into refunded and unrefunded
portions.

(1) In general.

(2) Allocations of proceeds and
investments in a partial refunding.

(3) References to prior issue.

§1.148-10 Anti-abuse rules and authority
of Commissioner.

(a) Abusive arbitrage device.

(1) In general.

(2) Abusive arbitrage device defined.

(3) Exploitation of tax-exempt interest
rates.

(4) Overburdening the tax-exempt market.

(b) Consequences of overburdening the tax-
exempt bond market.

(1) In general.

(2) Application.

(c) Anti-abuse rules on excess gross
proceeds of advance refunding issues.

(1) In general.

(2) Definition of excess gross proceeds.

(3) Special treatment of transferred

s,

(4) Special rule for crossover refundings.

(5) Special rule for gross refundings.

(d) Examples.

(8) Authority of the Commissioner to
clearly reflect the economic substance of
a transaction.

(f) Authority of the Commissioner to
require an earlier date for payment of
rebate.

(8) Authority of the Commissioner to waive
regulatory limitations.

§1.148-11 Effective dates.

(a) In general.

(b) Elective retroactive application in
whole,

(1) In general.

(2) No elective retroactive application for
18-month spending exception.

(c) Elective retroactive application of
certain provisions.

(1) In general,

(2) Certain allocations of multipurpose
issues.

(3) Special limitation,

(d) Transition rule excepting certain state
guarantes funds from the definition of
replacernent proceeds.

(1) Certain perpetual trust funds.

(2) Permanent University Fund.

(e) Transition rule regarding special
allowance payments.

(f) Transition rule regarding applicability
of yield reduction rule.

(g) Extension of due date for rebate

yments.

(h) Elective application of existing
regulations.

§1.148-1 Definitions and elections.

(a) In general. The definitions in this
section and the definitions under
section 150 apply for purposes of
section 148 and §§ 1.148-1 through
1.148-11.

(b) Certain definitions. The following
definitions apply:

Accounting method means both the
overall method used to account for gross
proceeds of an issue (e.g., the cash
method or a modified accrual method)
and the method used to account for or
allocate any particular item within that
overall accounting method (e.g.,
accounting for investments,
expenditures, allocations to and from
different sources, and particular items of
the foregoing).

Annuity contract means annuity
contract as defined in section 72,

Available amount means available .
amount as defined in § 1.148-
6(d)(3)(iii).

Bona fide debt service fund means a
fund, which may include proceeds of an
issue, that—

(1) Is used primarily to achieve a
proper matching of revenues with
principal and interest payments within
each bond year; and

(2) Is depleted at least once each bond
year, except for a reasonable carryover
amount not to exceed the greater of:

(i) the earnings on the fund for the
immediately preceding bond year; or

(ii) one-twelfth of the principal and
interest payments on the issue for the
immediately preceding bond year.

Bond year means, in reference to an
issue, each 1-year period that ends on
the day selected by the issuer. The first
and last bond years may be short
periods. If no day is selected by the
issuer before the earlier of the final
maturity date of the issue or the date
that is 5 years after the issue date, bond
years end on each anniversary of the
issue date and on the final maturity
date.

Capital project or capital projects
means all capital expenditures, plus
related working capital expenditures to
which the de minimis rule under
§ 1.148-6(d)(3)(ii)(A) applies, that carry
out the governmental purposes of an
issue, For example, a capital project
may include capital expenditures for
one or more buildings, plus related
start-up operating costs.

Commingled fund means any fund or
account containing both gross proceeds
of an issue and amounts in excess of
$25,000 that are not gross proceeds of
that issue if the amounts in the fund or
account are invested and accounted for
collectively, without regard to the
source of funds deposited in the fund or
account. An open-end regulated
investment company under section 851,
however, is not a commingled fund.

Computation date means each date on
which the rebate amount for an issue is
computed under § 1.148-3(e).
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Computation period means the period
between computation dates. The
computation period begins on the issue
date and ends on the first computation
date. Each succeeding computation

od begins on the date immediately
ollowing the computation date and
ends on the next computation date.

Consistently applied means applied
uniformly within a fiscal periotr and
between fiscal periods to account for
gross proceeds of an issue and an
amounts that are in a commi fund.

De minimis amount means—

(1) In reference to ariginal issue
discount (as defined in section
1273(e)(1)) or premium on an
obligation—

(i) An amount that does not exceed 2
percent multiplied by the stated
redemption price at maturity; plus

(i) Any original issue premium that is
attributable exclusively to reasonable
underwriters’ compensation; and

(2) In reference to market discount (as
defined in section 1278{a)(2)(A)) or
premium on an obligation, an amount
that does not exceed 2 nt
multiplied by the stated redemption
price at maturity.

Economic accrual method (aiso
known as the constant interest method
or actuarial method) means the method
of computing yieid that is based on the
compounding of interest at the end of
each compounding period.

Fair market value means fair market
value as defined in § 1.148-5(d)(6).

Fixed rate investment means any
investment whose yield is fixed and
determinable on the issue date,

Fixed yield bond means any bond
whose yield is fixed and determinable
on the issue date using the assumptions
and rules provided in § 1.148-4(b).

Fixed yield issue means any issue if
each bond that is part of the issue is a
fixed yield bond.

Gross proceeds means any proceeds
and replacement proceeds of an issue.

Guaranteed investment contract
includss any nonpurpose investment
that has specifically negotiated
withdrawal or reinvestment provisions
and a specifically negotiated interest
rate, and also includes any agreemant to
supply investments on two or more
future dates (e.g., a forward supply
contract).

Higher yielding investments moans
higher yielding investments as defined
in section 148(b)(1).

Investment means any investment
property as defined in sections 148(b)(2)
gnog dl&8(b)[3). and any other tax-exempt

Investment proceeds means any
amounts actually or constructively
received from investing proceeds of an
issue.

Investment-type property includes
any property, other than pro
described in section 148&)(2 (A), (B),
(C), or (E), that is held principaily as a
passive vehicle for the production of
income. Except as otherwise provided, a
prepayment for property or services is
investment-type property if a principal
purpose for prepaying is to receive an
investment return from the time the
prepayment is made until the time
payment otherwise would be made. A
prepayment is not investment-type
property if—

(1) The prepayment is made fora
substantial business purpose other than
investment return and the issuer has no
commercially reasonable alternative to
the propayment, or

(2) Prepayments on substantially the
same terms are made by a substantial
percentage of persons who are similarly
situated to the issuer but who are not
beneficiaries of tax-exempl finencing.

Issue price means, except as
otherwise issue price as
defined in sections 1273 and 1274.
Generally, the issue price of bonds that
are publicly offered is the first price at
which a substantial amount of the bands
is sold to the public. Ten percent is a
substantie]l amount. The public does not
include bond houses, brokers, or similar
persons or organizations acting in the
capacity of underwriters or wholesalers.
The issue price does not change if part
of the issue is later sold at a different
price. The issue price of bonds that are
not substantially identical is determined
separately. The issue price of bonds for
which a bona fide public offering is
made is determined as of the sale date
based on reasonable ns
regarding the initial public offering
price. If a bond is issued for property,
the epplicable Federal tax-exempt rate is
used in lieu of the Federal rate in
determining the issue price under
section 1274. The issue price of bonds
may not exceed their fair market value
as of the sale date.

Issuer generally means the entity that
actually issuss the issue, and, unless the
context or & provision clearly requires
otherwise, each conduit borrower of the
issue. For example, rules imposed on
issuers to account for gross proceeds of
an issue apply to a conduit borrower to
account for any gross proceeds received
under & purpose investment. Provisions
regarding elections, filings, liability for
the rebate amount, and certifications of
reasonable expectations apply only to
the actual issuer.

Multipurpose issue means an issue
the proceeds of which are used for two
or more separate purposes determined
in accordance with §1.148-9(h).

Net sale proceeds means sale
proceeds, less the portion of those sl
proceeds invested in a reasonably
required reserve or replacement fund
under section 148{d) and as part of g
minor portion under section 148(e),

Nonpurpose investment means any
investment , as defined in
section 148(b), that is not a purpose
investment.

Payment means a payment as defined
in § 1.148-3(d) for purposes of
computing the rebate amount, and a
payment as defined in § 1.148-5(b) for
purposes of computing the yield on an
investment,

Plain par bond means a qualifisd
tender bond or a bond—

(1) Issued with not more than a ds
minimis amount of original issue
discount or premium;

(2) Issued for a price that does not
include accrued interest other than pre-
issuance accrued interest;

(3) That bears interest from the issus
date at a single, stated, fixed rate or that
is a variable rate debt instrument under
section 1275, in each case with interest
unconditionally payable at least
annually; and

(4) That has a lowest stated
redemption price that is not less than s
outstanding stated principal amount.

Plain par investment means en
investment that is an obligation—

(1) Issued with not more than a de
minimis amount of original issue
discount or premium, or, if acquired on
a date other than the issue date,
acquired with not more than & de
minimis amount of market discount or
premium;

(2) Issued for a price that does not
include accrued interest other than pre-
issuance accrued interest;

(3) That bears interest from the issus
date at a single, stated, fixed rate or thal
is a variable rate debt instrument under
section 1275, in each case with intsresl
unconditionally paysble st least
annually; and

(4) That has a lowest stated
redemption price that is not less than iis
outstanding stated principal amount

Pre-issuance accrued interest means
amounts representing interest that
accrued on an obligation for a period
not greater than one year before its issu
date but anly if those amounts are peid
within one year after the issue date.

Proceeds means any sale proceods,
investment proceeds, and transferred

roceeds of an issue. Proceeds do nol
clude, however, amounts actually of
constructively received with respect 10
a purpose investment that are proper!y
ble to the immaterially higher
yield under § 1.148-2(d) or section
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143(g) or to qualified administrative
costs recoverable under § 1,148-5(e).

Program investment means a purpose
investment that is part of a
governmental program in which—

(1) The progream involves the
origination or acquisition of purpose
investments;

(2) At least 95 percent (90 percent for
qualified student loans under section
144(b)(1)(A)) of the cost of the purpose
investments acquired under the program
represents one or more loans to a
substantial number of persons
representing the general public, States
or political subdivisions, 501(c)(3)
organizations, persons who provide
housing and related facilities, or any
combination of the foregoing;

(3) At least 95 percent of Sme receipts
from the purpose investments are used
to pay principal, interest, or redemption
prices on issues that financed the
program, to pay or reimburse
administrative costs of those issues or of
the program, to pay or reimburse
anticipated future losses directly related
to the program, to finance additional
purpose investments for the same
general purposes of the program, or to
redeem and retire governmental
obligations at the next earliest possible
date of redemption;

(4) The program documents prohibit
any obligor on a purpose investment
financed by the program or any related
party to that obligor from purchasing
bonds of an issue that finance the
program in an amount related to the
amount of the purpose investment
acquired from that obligor; and

(5) The issuer has not waived the right
to treat the investment as a program
investment.

Purpose investment means an
investment that is acquired to carry out
the governmental purpose of an issue.

Qualified administrative costs means
qualified administrative costs as defined
in §1.148-5(g).

Qualified guarantee means a qualified
guarantee as defined in § 1.148-4(f).

_ Qualified hedge means a qualified
hedge as defined in § 1.148—4(h)(2).

Reasonable expectations or
reasonableness. An issuer's
expectations or actions are reasonable
only if & prudent person in the same
circumstances as the issuer would have
those same expectations or take those
same actions, based on all the objective
facts and circumstances. Factors
relevant to a determination of
reasonableness include the issuer's
history of conduct concerning stated
expectations made in connection with
the issuance of obligations, the level of
inquiry by the issuer into factual
matters, and the existence of covenants,

enforceable by bondholders, that require
implementation of specific expectations.
For a conduit financing issue, factors
relevant to a determination of
reasonableness include the reasonable
expectations of the conduit borrower,
but only if, under the circumstances, it
is reasonable and prudent for the issuer
to rely on those expectations.

Rebate amount means 100 percent of
the amount owed to the United States
under section 148(f)(2), as further
described in §1.148-3.

Receipt means a receipt as defined in
§ 1.148-3(d) for purposes of computing
the rebate amount, and a receipt as
defined in § 1.148-5(b) for purposes of
computing yield on an investment.

Refunding escrow means one or more
funds established as part of a single
transaction or a series of related
transactions, containing proceeds of a
refunding issue and any other amounts
to provide for payment of principal or
interest on one or more prior issues. For
this purpose, funds are generally not so
established solely because of—

(1) The deposit of proceeds of an issue
and replacement proceeds of the prior
issue in an escrow more than 6 months
apart, or

(2) The deposit of proceeds of
completely separate issues in an escrow.

Restricted working capital
expenditures means working capital
expenditurss that are subject to the
proceeds-spent-last rule in § 1.148-
6(d)(3){i) and are ineligible for any
exception to that rule.

Sale proceeds means any amounts
actually or constructively received from
the sale of the issue, including amounts
used to pay underwriters’ discount or
compensation and accrued interest
other than pre-issuance accrued interest.

Stated redemption price means the
redemption price of an obligation under
the terms of that obligation, including
any call premium.

Transferred proceeds means
transferred proceeds as defined in
§1.148-9 (or the applicable
corresponding provision of prior law).

Unconditionally payable means
payable under terms in which—

(1) Late payment or nonpayment
results in a significant penalty to the
borrower or reasonable remedies to the
lender, and

(2) It is reasonably certain on the issue
datae that the payment will actually be
made.

Value means value determined under
§ 1.148-4(e) for a bond, and value
determined under § 1.148-5(d) for an
investment.

Variable yield bond means any bond
that is not a fixed yield bond.

Variable yield issue means any issue
that is not a fixed yield issue.

Yield means yield computed under
§ 1.148—4 for an issue, and yield
computed under § 1.148-5 for an
investment.

Yield restricted means required to be
invested at a yield that is not materially
higher than the yield on the issue under
section 148(a) and § 1.148-2,

(c) Definition of replacement
proceeds—(1) In general. Amounts are
replacement proceeds of an issue if the
amounts have a sufficiently direct nexus
to the issue or to the governmental
purpose of the issue to conclude that the
amounts would have been used for that
governmental purpose if the proceeds of
the issue were not used or to be used for
that governmental purpose. For this
purpose, governmental purposes
include the expected use of amounts for
the payment of debt service on a
particular date. The mere availability or
preliminary earmarking of amounts for
a governmental purpose, however, does
not in itself establish a sufficient nexus
to cause those amounts to be
replacement proceeds. Replacement
proceeds include, but are not limited to,
sinking funds, pledged funds, and other
replacement proceeds described in
paragraph (c)(4) of this section, to the
extent that those funds or amounts are
held by or derived from a substantial
beneficiary of the issue. A substantial
beneficiary of an issue includes the
issuer and any related party to the
issuer, and, if the issuer is not a state,
the state in which the issuer is located.
A person is not a substantial beneficiary
of an issue solely because it is a
guarantor under a qualified guarantee,

(2) Sinking fund. Sinking fund
.includes a debt service fund,
redemption fund, reserve fund,
replacement fund, or any similar fund,
to the extent reasonably expected to be
used directly or indirectly to pay
principal or interest on the issue.

(3) Pledged fund—{i) In general. A
pledged fund is any amount that is
directly or indirectly pledged to pay
principal or interest on the issue. A
pledge need not be cast in any particular
form but, in substance, must provide
reasonable assurance that the amount
will be available to pay principal or
interest on the issue, even if the issuer
encounters financial difficulties. A
pledge to a guarantor of an issue is an
indirect rledge to secure payment of
principal or interest on the issue. A
pledge of more than 50 percent of the
outstanding stock of a corporation that
is a conduit borrower of the issue is not
treated as a pledge for this purpose,
unless the corporation is formed or
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avdhbd of to avoid the creation of
replacement proceeds.

ii) Negative pledges. An amount is
treated as pledged to pay principal or
interest on an issue if;‘tl is held under
an agreement to maintain the amount at
a particular level for the direct or
indirect benefit of the bondholders or a
guarantor of the bonds. An amount is
not treated as pledged under this
para h (c)(3)(ii), howevaer, if—

(Ame issuer or a substantial
beneficiary may grant rights in the
amount that are superior to the rights of
the bondholders or the guarantor; or

(B) The amount does not exceed
reasonable needs for which it is
maintained, the required level is tested
no more frequently than every 6
months, and the amount may be spent
without any substantial restriction other
than a requirement to replenish the
amount by the next testing date.

(4) Other replacement proceeds—{i)
Bonds outstanding longer than
necessary—{A) In general. Replacement
proceeds arise to tﬁ: extent that the
issuer reasonably expects as of the issue
date that—

(7) The term of an issue will be longer
than is reasonably neces for the

overnmental purposes of the issue, and
> (2) There will be available amounts
during the period that the issue remains
outstanding longer than necessary.
Whether an issue is outstanding longer
than necessary is determined under
§1.148-10. Replacement proceeds are
created under this paragraph (c){4)(i)(A)
at the beginning of each fiscal year
during which an issue remains
outstanding longer than necessary in an
amount equal te available amounts of
the issuer as of that date,

(B) Safe harbor against creation of
replacement proceeds. As a safe harbor,
replacement proceeds do not arise
under paragraph (c)(4)(i)(A) of this
section—

(1) Far the portion of an issue that is
to be used to finance restricted working
capital expenditures, if that portion is
not outstanding longer than 2 years;

(2) For the portion of an issue that is
to be used to finance capital projects, if
that portion has a weighted average
maturity that does not exceed 120
percent of the average reesonably
expected economic life of the financed
capital projects, determined in the same
manner as under section 147(b); or

(3) For the portion of an issue that is
a refunding issue, if that portion has a
weighted average maturity that does not
exceed the remaining weighted average
maturity of the prior issue, and the issue
of which the prior issue is a
satisfies paragraph (c)(4)(i)(B) (1) or (2)
of this section.

(i) Bonds financing a working capital
reserve—{A) In general. Except as

otherwise provided in J h
(c)(4)(ii)(B) of this section, replacement
progoods arise to the extent a

proceeds of the issue). Thus, for
example, if an issuer that does not
maintain a working capital reserve
borrows tltl: lf:xnd mcli:e reserve, the
issuer will have re ment

(B) Exception to%matian o/‘
replacement proceeds. Replacement
proceeds do not arise under paragraph
(c)(4)(ii)(A) of this section with respect
to an issue— :

(1) All of the net proceeds of which
are spent within 6 months of the issue
date under section 148(f)(4)(B)(iii)(I); or

(2) That is not subject to the rebate
requirement under the exception
provided by section 148(f)(4)(D).

(d) Elections. Except as otherwise
gerovided. any required elections must

made in writing, and, once made,
may not be revoked without the
permission of the Commissioner.

§1.148-2 Genersl arbitrage yield
restriction rules.

(a) In general. Under section 148(a),
the direct or indirect investment of the
gross proceeds of an issue in higher
yielding investments causes the bonds
of the issue to be arbitrage bonds. The
investment of proceeds in higher
yielding investments, however, during a
temporary period described in
paragraph {e) of this section, as part of
a reasonably required reserve or
replacement fund described in
paragraph (f) of this section, or as part
of a minor portion described in
paragraph (g) of this section does not
cause the bonds of the issue to be
arbitrage bonds. Bonds are not arbitrage
bonds under this section as a result of
an inadvertent, insubstantial error.

(b) Reasonable expectations—{1) In
general. Except as provided in
paragraph (c) of this section, the
determination of whether an issue
consists of arbitrage bonds under
section 148(a) is based on the issuer's
reasonable expectations as of the issue
date regarding the amount and use of

the gross of the issue.
(2%emﬁcation of expectations—{i)
In general. An officer of the issuer
responsible for issuing the bonds must,
in good faith, certify the issuer’s
expectations as of the issue date. The
certification must state the facts and
estimates that form the basis for the
issuer's expectations. The certification
is evidence of the issuer's expectations,
but does not establish any conclusions

of law or eny presumptions regardin
either the issuer’s actual expoctaliong o
(ii) Exceptions to c:em'ﬁcation
requirement. An issuer is not required
to make a certification for an issue
ufndex paragraph (b)(2)(i) of this section
H—

(A) The issner reasonably expects as
ofthehsmdatethatmtlfem witll:be no
unspent gross proceeds after the issue
date, other than gross proceeds in a
bona fide debt service fund (e.g.,
equipment Jease financings in which the
issuer E]urchases equipment in exchange
for an installment jpayment note); or

(B) The issue price of the issue does
not exceed $250,000.

(c) Intentional acts. The taking of any
deliberate, intentional action by the
issuer or person acting on its behalf after
the issue date in order to eam arbitrage
causes the bonds of the issue to be
arbitrage bonds if that action, had it
been expected on the issue date, would
have caused the bonds to be arbitrage
bonds. An intent to viclate the
requirements of section 148 is not
necessary for an action to be intentional.

(d) Materially higher yielding
investments—(1) In general. The yield
on investments is materially higher than
the yield on the issue to which the
investments are allocated if the yield on
the investments over the term of the
issue exceeds the yield on the issue by
an amount in excess of the applicable
definition of materially higher set forth
in smngraph (d}(2) of this section. If
yield restricted investments in the same
class are subject to different definitions
of materially higher, the applicable
definition of materially higher that
produces the lowest permitted yield
applies to all the investments in the
cfass. The yield on the issue is
determined under § 1.148—4. The yield
on investments is determined under
§1.148-5.

(2) Definitions of materially higher
yield—{i) General rule for purpose and
nonpurpose investments. For
investments that are not otherwise
described in this paragraph (d)(2),
materially higher means one-eighth of 1

rcentage point.
pe(m Heﬁmg?ng escrows and
replacement proceeds. For investments
in a refunding escrow or for investments
allocable to replacement proceeds,
materially higher means one-thousandth
of 1 percentage point.

(ii1) Program investments. For
program investments that are not ;
described in paragraph (d)(2)(iv) of this
secti::. materially higher means 1 and
one-half percentage points.

{iv) Student loag:s.p For qualified
student loans that are program
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investments, materially higher means 2
percentage points.

(v) Tax-exempt investments. For
investments that are tax-exempt bonds
and are not investment under
soction 148(b)(3), no yiold itation
applies.

\ 63) Mortgage Joans. Qualified
mortgage loans that satisfy the
requirements of section 143(g) are
treated as meeting the requirements of
this paragraph (d}.

(e) Temporary periods—(1) In general.
During the temporary periods set forth
in this paragraph (e}, the proceeds and
replacement p s of an {ssue may
be invested in higher yieldin
investments withoul causing bonds in
the issue to be arbitrage bonds. This
paragraph (e) does not apply te
refunding issues (see § 1.148-9).

(2) General 3-year temporary period
for capital projects and qualified
mortgage loans—(i) In general. The net
sale proceeds and investment proceeds
ofan issue reasonably expected to be
allocated to expenditures for capital
projects qualify for a temporary period
of 3 years beginning on the issue date
(the 3-year temporary period). The 3-
year temporary period also applies ta
the proceeds of qualified mortgage
bonds and qualified veterans’ mortgage
bonds by s$sﬁtuﬁng qualified
mortgage loans in each place that
capital projects appears in this
paragraph (e)(2). The 3-year tempeorary
period applies only if the issuer
reasonably expects to satisfy the
expenditure test, the time test, and the
due diligence test. These rules apply
' separately to each conduit loan financed

by an issue (other than qualified
mortgage loans), with the expenditure
and time tests measured from the issue
date of the issue.

(A) Expenditure test. The expenditure
test is met if at least 85 percent of the
nfit salegroceeds of the issue are
allocated to expenditures on the capital
'Pmiects by the end of the 3-year y

emporar <

(5) Time test. The time test is met if
the issuer incurs within 6 months of the
issue date a substantial binding
obligation 10 a third party to expend at
least 5 percent of the net sale proceeds
of the issue on the capital projects. An
obligation is net bimﬂg if it is subject ,
lo contingencies within the issuer’s or a
related pu?'g control.

(C) Due diligence test. The due
diligence test is met if completion of the
capital projects and the allocation of the
net sale proceeds of the issue to
éxpenditures proceed with due

ili RCS.

(ii] 5-year temporasy period. In the
tase of proceeds expected to be

allocated to a capital project involving

a substantial amount of construction
expenditures (as defined in §1.148-7), a
5- temporary period applies In lieu
of the 3-year temporary period if the
issuer setisfies the requirements of
paragraph (e)(2)(i) of this section
applied by substituting “5 years" in
each place that ““3 years” appears, and
both the issuer and a licensed architect
or engineer certify that the longer period
is necessary to complete the capital
project.

(3) Temporary period for restricted
working capital expenditures—(i)
General rule. The proceeds of en issue
that are reasonably expected to be
allocated to restricted working capital
expenditures within 13 months after the
issue date qualify for a temporary period
of 13 monthys begi g on the issue
date. Paragraph (e}{2) of this section
contains additional temporary period
rules for certain working capital
expenditures that are treated as part of
a capital project.

(i1} Longer temporary period for
certain tax anticipation issues. If an
issuer reasonably expects to use tax
revenues arising from tax levies for a
single fiscal year to redeem or retire an
issue, and the issue matures by the
earlfer of 2 years after the issue date or
60 days after the Jast date for payment
of those taxes without interest or
penalty, the tem period under
peragraph (e)(3](i) of this section is
extended until the maturity date of the
issue.

(4) Temporary period for pooied
financings—{i) In general. Procoeds of &
pooled financing issue reasonably
expected to be used to finance purpose
investments qualify for a fem
period of 6 months while held by the
issuer before being loaned to a conduit
borrower. Any otherwise available
temporary period for procesds held by
a conduit barrower, however, is reduced
by the period of time during which
those proceeds were held by the issuer
before being loaned. For example, if the
rroceeds of a pocled financing issue

oaned to & conduit borrower would
qualify for a 3-year temporary pericd,
and the are held by the issuer
for 5 months befors being loaned to the
conduit borrower, the proceeds qualify
for only an additional 31-month
temporary period after being loaned to
the conduit borrower. This peragraph
(e}{4) does not apply to any qualified
mortgage bond or veterans’
mortgage bond section 143.

(ii) Loan repayments—{A)} Amount
held by the issuer. The temporary
period under this paragraph (e){4) for
proceeds from the sale or repayment of
any loan that are reasonably expected to

be used to make or finance new loens
is 3 months.
ba(r';c)ym AmmuusM re-loaned to cor;:liu‘x‘t
rs. Any temporary period for
proceeds hsld by a conduit borrower
under a new loan from amounts
described in paragraph (e)(4)(ii)(A) of
this section is determined by treating
the date the new loan is made es the
issue date and by reducing the
temporary period by the peried the
amounts were held by the issuer
following the last repayment.

(iii) Construction 1ssues. i all or a
portion of a pooled financing issue
qualifies as a construction issue under
§ 1.148-7(b)(6), paragraph (e){4}{i) of
this section is applied by substituting “2
years” for “8 months."”

(5) Temporary period for replacement
proceeds—{i) In general. Except as
otherwise provided, replacement
proceeds qualify for a temporary period
of 30 days beginning on the date that the
amounts are first treated as replacement
proceeds.

(ii) Tempeorary period for bona fide
debt service funds. Amounts in & bona
fide debt service fund for an issue
qualify for a temperary period of 13
months. If only a portion of a fund
qualifies as a bona fide debt service
fund, only that ;:ioﬂion qualifies for this
tempo iod.

) ;z;ypompm period for investment
proceeds. Except as otherwise provided
in this paragraph (e), investment
proceegs‘:;nalify for a temporary Psiod
of 1 year beginning on the date o
receipt.

(7) Other amounts. Gross proceeds not
otherwise eligible for a temporary
period described in this paragraph (e}
qualify for a temporary period of 30
days beginning on the date of receipt.

f} Reserve or replacement jundsih)
General 10 percent limitation on
funding with sale proceeds. An issue
consists of arbitrage bonds if sale
proceeds of the issue in excess of 10
percent of the stated principal amount
of the issuse are used to finance any
reserve or replacement fund, without
regard to whether those sale proceeds
are invested in higher yielding
investments. If an issue has more than
a de minimis amount of original issue
discount or premium, the issue price
(net of pre-issuance accrued interest) is
used to measure the 10-percent
limitation in lieu of stated principal
amount. This rule does not limit the use
of amounts other than sale proceeds of
an issue to fund a reserve or

reYhmeM fund.

2) Exception from yield restriction for
reasonably required reserve or
replacement funds—{i) In general. The
investment of amounts that are part of
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a reascnably required reserve or
replacement fund in higher yielding
investments will not cause an issue to
consist of arbitrage bonds. A reasonably
required reserve or replacement fund
may consist of all or a portion of one or
more funds, however labelled, derived
from one or more sources. Amounts in
a reserve or replacement fund in excess
of the amount that is reasonably
required are not part of a reasonably
uired reserve or replacement fund.
ii) Size limitation. The amount of
gross proceeds of an issue that qualifies
as a reasonably required reserve or
replacement fund may not exceed an
amount equal to the least of 10 percent
of the stated principal amount of the
issue, the maximum annual principal
and interest requirements on the issue,
or 125 percent of the average annual
principal and interest requirements on
the issue. If an issue has more than a de
minimis amount of original issue
discount or premium, the issue price of
the issue (net of pre-issuance accrued
interest) is used to measure the 10
percent limitation in lieu of its stated
principal amount. For a reserve or
replacement fund that secures more
than one issue (v.g. a parity reserve
fund), the size limitation may be
measured on an ate basis.

(iii) Valuation of investments,
Investments in a reasonably required
reserve or replacement fund may be
valued in any reasonable, consistently
applied manner that is permitted under
§1.148-5.

(iv) 150 percent debt service
limitation on investment in nonpurpose
investments for certain private activity
bonds. Section 148(d)(3) contains
additional limits on the amount of gross
proceeds of an issue of private activity
bonds, other than qualified 501(c)(3)
bonds, that may be invested in higher
yielding nonpurpose investments
without causing the bends to be
arbitrage bonds. For purposes of these
rulss, initial temporary period means
the temporary periods under paragraphs
(e}(2), (6)(3), and (e)(4) of this section
and under § 1.148-9(d)(2)(i), (ii), and
(iii).

(3) Certain parity reserve funds. The
limitation contained in paragraph (f)(1)
of this section does not apply to an issue
if the master legal document authorizing
the issuance of the bonds (e.g., a master
indenture) was adopted before August
16, 1986, and that document—

(i) Requires a reserve or replacement
fund in excess of 10 percent of the sale
proceeds, but not more than maximum
annual principal and interest

uirements;
m?ii) Is not amended after August 31,
1986 (other than to permit the issuance

of additional bonds as contemplated in
the master legal document); and

(iii) Provides that bonds having a
parity of security may not be issued by
or on behalf of the issuer for the
purposes provided under the document
without satisfying the reserve fund
requirements of the indenture.

(g) Minor portion. Under section
148(e), a bond of an issus is not an
arbitrage bond solely because of the
investment in higher yielding
investments of gross proceeds of the
issue in an amount not exceeding the
lesser of—

. (1) 5 percent of the sale proceeds of
the issue; or

(2} $100,000,

(h) Certain waivers permitted. On or
before the issue date, an issuer may
elect to waive the right to invest in
higher yielding investments during any
temporary period under paragraph (e) of
this section or as part of a reasonably
required reserve or replacement fund
under paragraph (f) of this section. At
any time, an issuer may waive the right
to invest in higher yielding investments
as part of a minor portion under
paragraph (g) of this section.

§1.148-3 General arbitrage rebate rules.

(a) In general. Section 148(f) requires
that certain earnings on nonpurpose
investments allocable to the gross
proceeds of an issue be paid to the
United States to prevent the bonds in
the issue from being arbitrage bonds.
The arbitrage that must be rebated is
based on the difference between the
amount actually earned on nonpurpose
investments and the amount that would
have been earned if those investments
had a yield equal to the yield on the
issue. s

(b) Definition of rebate amount. As of
any date, the rebate amount for an issue
is the excess of the future value, as of
that date, of all receipts on nonpurpose
investments over the future value, as of
that date, of all payments on
nonpurpose investments.

(c) Computation of future value of a
payment or receipt. The future value of
a payment or receipt at the end of any
period is determined using the
economic accrual method and equals
the valus of that payment or receipt
when it is paid or received (or treated
as paid orreceived), plus interest
assumed to be earned and compounded
over the period at a rate equal to the
yield on the issus, using the same
compounding interval and financial
conventions used to compute that yield.

(d) Payments and receipts— (1)
Definition of payments. For purposes of
this section, payments are—

(i) Amounts actually or constructively
paid to acquire a nonpurpose
investment (or treated as paid to a
commingled fund);

(ii) For a nonpurpose investment that
is first allocated to an issue on a date
after it is actually acquired (e.g., an
investment that becomes allocable to
transferred proceeds or to replacement
proceeds) or that becomes subject to the
rebate requirement on a date after it is
actually acquired (e.g., an investment
allocated to a reasonably required
reserve or replacement fund for a
construction issue at the end of the 2-
year spending period), the value of that
investment on that date;

(iii) For a nonpurpose investment tha
was allocated to an issue at the end of
the preceding computation period, the
value of that investment at the
beginning of the computation period;

iv) On the last day of each bond year
during which there are amounts
allocated to gross proceeds of an issue
that are subject to the rebate
requirement, and on the final maturit,
date, a'computation credit of $1,000;
an

(v) Yield reduction payments on
nonpurpose investments made pursuant
to § 1.148-5(c).

(2) Definition of receipts. For
purposes of this section, receipts are—

(ﬂ)Amoums actually or constructively
received from a nonpurpose investmen!
(including amounts treated as received
from a commingled fund), such as
earnings and return of principal;

(ii) For a nonpurpose investment thal
ceases to be allocated to an issue before
its disposition or redemption date (e g.,
an investment that becomes allocable to
transferred proceeds of another issue or
that ceases to be allocable to the issue
pursuant to the universal cap under
§ 1.148-8) or that ceases to be subject to
the rebate requirement on a date earlier
than its disposition or redemption date
(e.g., an investment allocated to a fund
initially subject to the rebate
requirement but that subsequently
qualifies as a bona fide debt service
fund), the value of that nonpurpose
investment on that date; and :

(iii) For a nonpurpose investment that
is held at the end of a computation
period, the value of that investment at
the end of that period.

(3) Special rules for commingled
funds. Section 1.148-6(e) provides
special rules to limit certain of the
required determinations of payments
and receipts for investments of a
commingled fund.

(e) Computation dates—(1) In general.
For a fixed yield issue, an issuer may
treat any date as a computation date. For
a variable yield issue, an issuer:
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(i) May treat the last of any bond
year entgn on or befomd?ba latest date
on which the ﬁrstdmbaée amount ish 9
required to be paid under graph (
ﬁq this section ?tho first ret;t;"i:n;d ;

ayment date} as a computation date
Eul may not change that treatment after
the first payment date; and

(it) After the first required
date, must consistently treat either the
end of each bond yeer or the end of sach
fifth bond year as computation dates
and may not change these computation
dates after the first required payment
date,

(2) Final computation date. The date
that an issue is discharged is the final
computation date. For an issue retired
within 3 years of the issue date,
however, the final computation date
need not occur before the end of 8
months afier the issue date or during the
period in which the issuer reasonably
expects that any of the spendi
exceptions under § 1.148-7 will apply
to the issue.

(f) Amount of required rebate
installment payment—(1) Amount of
interim rebate payments. The first
rebate installment payment must be
made for a computation date that is not
later than 5 years after the issue date.
Subsequent rebate installment payments
must be made for a computation date
that is not later than 5 years after the
previous computation date for which an
installment payment was made. A
rebate installment payment must be in
an amount that, when added to the
future value, as of the computation date,
of previous rebate payments made for
the issue, equals at least 90 percent of
the rebate amount as of that date.

(2) Amount of final rebate payment.
For the final computation date, a final
rebate payment must be paid in an
amount that, when added to the future
value of previous rebate payments made
for the issue, equals 100 percent of the
rebate amount as of that date.

(3) Future value of rebate payments.
The future value of a rebate payment is
determined under paragreph (c) of this
section, This value is computed by
taking into account recoveries of
overp ts.

(@ ’;Eima and manner of payment.
Each rebate payment must be paid no
later than 60 days after the computation
date to which the payment relates. Any
rebate payment paid within this 60-day
period may be treated as paid on the
computation date to which it relates. A
reoate payment is paid when it is filed
with the Internal Revenue Service at the
place or places designated by the
Commissioner. A payment must be
accompanied by the form provided by
the Commissioner for this purpose.

(h} Penalty in lieu of loss of tax
exemption—{1) In general. The failure
to pay tha correct rebate amount when
required will cause the bonds of the
issue to be arbitrage bonds, unless the
Commissioner determines that the
failure was not caused by willful neglect
and the issuer prompt ys a penalty
to the United Sl:ates. Ifb;:ga bond of the
issue is a private activity bond (other
than a qualified 501(c)(3] bond), the
penalty equals 50 percent of the rebate
ameount not paid when required to be
paid, plus interest on that amount.
Otherwise, the penalty equals 100
percent of the rebate amount not paid
when required to be paid, plus interest
on that amount.

(2} Interest on underpayments.
Interest accrues at the underpayment
rate under section 6621, beginning on
the date the correct rebate amount ts
due and ending on the date 10 days
before it is paid.

{3) Waivers of the penalty. The
penalty is automatically waived if the
rebate amount that the issuer failed to
pay plus interest is paid within 180
days after discovery of the failure,
unless, the Commissioner determines
that the failure was due to willful
neglect, or the issue is under
e bl e s
any time durin i inning on
thedaiethefaﬂsureﬁrstoccumdmg
ending on the date 90 days after the
receipt of the rebate amount. Generally,
extensions of this 180-day period and
waivers of the penalty fnn other cases
will be granted by the Commissioner
only in unusual circumstances.

(4) Application to alternative penalty
under § 1.148-7. Paragraphs (h) (1), (2),
and (3) of this section apply to failures
to pay penalty payments under § 1.148—
7 (alternative peralty amounts} by
substituting alternative penalty amounts
for rebate amount and the last day of
each spending period for computation

ate.

(1} Recovery of overpeyment of
rebate—(1) In general. An issuer may
recover an overpayment for an issue of
tax-exempt bonds by establishing to the
satisfaction of the Commissioner that
the overpayment occurred. An
averpayment is the excess of the amount
paid to the United States for an issue
under section 148 over the sum of the
rebate amount for the issue as of the
most recent computation date and all
amounts that are otherwise required to
be paid under section 148 as of the date
the recovery is requested.

(2) Limitations on recovery. (i) An
overpayment may be recovered only to
the extent that a recovery on the date
that it is first requested would not result

in &n additional rebate amount if that
date were treated as a computation date.

(it) Except for overpayments of
penalty in Heu of rebate under section
148(f)(4)(C)(vii) and § 1.148-7(k), an
overpayment of less than §5,000 may
not be recovered before the final
computation date.

(j) Examples. The provisions of this
section may be illustrated by the
following examples.

Example 1. Calculation and payment of
rebate for a fixed yield issue. (i) Facts. On
January 1, 1994, City A issues a fixed yield
issue and invests all the sale proceeds of the
issue {$49 million). There are no other gross
proceeds. The issue has a yield of 7.0000
percent per year compounded semiannually
(computed on a 30 day month/360 day year
basis}. City A recetves amounts from the
investment and immediately expends them
for the governmental purpose of the issue as
follows:

Date Amount
$3,000,000
5,000,000
14,000,000
20,000,000
10,000,000

2/1/1994
4111204
6/1/1994
9/1/1994
7/1/1995

(ii) First computation date. (A) City A
selacts a bond year ending om January 1, and
thus the first required computation date is
January 1, 1999. The rebate amount as of this
date is computed by determining the future
value of the receipts and the payments for the
investment. The compounding Interval is
each 6-month (or shorter) period and the 30
day month/360 day year basis is used
because these conventions were used to
compute yield on the issue. The future value
of these amounts, plus the computation
credit, as of Januvary 1, 1999, is:

FV (7.0000
percent)

($69,119,339)
4,207,602
6,932,718

19,190,277
26,947,162
(1.317)
12,722,793
(1,229)

Receipts Spay‘
ments

($49,000,000)
3,000,000
5,000,000

14,000,000
20,000,000
(1,000)
10,000,000
(1,000)

Rebate
876,664

OWI889) < | ccrccessriimaseemmics

(B) City A pays 90 percent of the rebate
amount {$780,798) to the United States
within 60 days of January 1, 1999,

(iii) Second computation date. (A) On the
next required computation date, January 1,
2004, the future value of the payments and
receipts is:




33524

Federal Register / Vol. 58, No. 116 / Friday, June 18, 1993

/ Rules and Regulations

Recelpts
(payments)

$878,664

FV (7.0000
percent)

$1,239,442

Date

1/1/1899

Rebate amount
(1/01/2004) .

1,239,442

(B) As of this computation date, the future
value of the payment treated as made on
January 1, 1999, is $1,115,499, which equals
at least 90 nt of the rebate amount as
of this computation date ($1,239,442 % 0.9),
and thus no additional rebate payment is due
as of this date,

(iv) Final computation date. (A) On
January 1, 2009, City A redeems all the
bonds, and thus this date is the final
computation date. The future value of the
receipts and payments as of this date is:

rebate amount as of July 1, 1999, is computed
by determining the future value of the
receipts and the payments for the
nonpurpose investments. The compounding
interval is each 6-month (or shorter) period
and the 30 day month/360 day year basis is
used because these conventions were used to
compute yield on the issue. The future value
of these amounts and of the computation date
credits as of july 1, 1999, is:

FV (7.0000

Recaipts
percent)

(payments)

$1,239,442
(1,000)

$1,748,355
(1,000)

1,747 355

(B) As of this computation date, the future
value of the payment made on January 1,
1999, is $1,573,521 and thus an additional
rebate payment of $173,834 is due. This
payment reflects the future value of the 10
percent unpaid portion, and thus would not
be owed had the issuer paid the full rebate
amount as of any prior computation date.

Example 2. Calculation and payment of
rebate for a variable yield issue. (i) Facts. On
July 1, 1994, City B issues a variable yield
issue and invests all of the sale proceeds of
the issue ($30 million). There are no other
gross proceeds. As of July 1, 1999, there are
nonpurpose investments allocated to the
issue, Prior to July 1, 1999, City B receives
amounts from nonpurpose investments and
immediataly expends them for the
governmental purpose of the issue as follows:

Amount

7111995
12/1/1985 ...
7/1/1999

(ii) First computation date, (A) City B treats
the last day of the fifth bond year (July 1,
1999) as a computation date. The yield on the
variable yield issue during the first
computation period (the period beginning on
the issua date and ending on the first
computation date) is 6.0000 percent per year
cormpounded semiannually. The value of the
nonpu. ose investments allocated to the
issue as of July 1, 1999, is $3 million. The

Date

Receipts SDGY-
ments

FV (6.0000
percent)

12/1/19985 ...
7/1/1936
71111987

7/1/1999

Rebate
amount (7/
01/1899) ..

($30,000,000)
5,000,000
(1,000)
8,000,000
17,000,000
(1,000)
(1,000)
(1,000)
3,000,000
650,000
(1,000)

($40,317,491)
6,686,560
(1,267)
10,134,161
21,011,112
(1,194)
(1,126)
(1,061)
3,000,000
650,000
(1,000)

1,158,694

(B) City B pays 90 percent of the rebate
amount ($1,042,824.60) to the United States

within 60 days of July 1, 1999.

(iii) Next computation date. (A) On July 1,
2004, City B redeems all of the bonds. Thus,
the next computation date is July 1, 2004. On
July 30, 1999, City B chosa to compute rebate
for periods following the first computation
period by treating the end of each fifth bond
year as & computation date. The yield during
the second computation period is 5.0000
percent per year compounded semiannualI{.
The computation of the rebate amount as o!
this date reflects the value of the nonpurpose
investments allocated to the issue at the end
of the prior computation pericd. On July 1,
2004, City B sells those nonpurpose
investments for $3,925,000 and expends that
amount for the governmental purpose of the

issue.

(B) As of July 1, 2004, the future value of
the rebate amount computed as of July 1,
1999, and of all other payments and receipts

is:

Data

Receipts
{payments)

FV (5.0000
percent)

7/1/1999
7/1/1999

$1,158,694
(3,000,000)
(1.000)
(1,000)

$1,483,226
(3,840,254)

(C) As of this computation date, the future
value of the payment made on July 1, 1999,
is $1,334,904 and thus an additional rebate
payment of $226,535 is due,

(k) Bona fide debt service fund
exception. Under section 148(f)(4)(A),
the rebate requirement does not apply to
amounts in certain bona fide debt
service funds. An issue with an average
annual debt service that is not in excess
of $2,500,000 may be treated as
satisfying the $100,000 limitation in
section 148(f)(4)(A)(ii).

§1.148-4 Yield on an issue of bonds.

(a) In general. The yield on an issus
of bonds is used to apply investment
yield restrictions under section 148(a)
and to compute rebate liability under
section 148(f). Yield is computed under
the economic accrual method using any
consistently applied compounding
interval of not more than one year. A
short first compounding interval and a
short last compounding interval may be
used. Yield is expressed as an annual
percentage rate that is calculated to at
least four decimal places (e.g., 5.2525
percent). Other reasonable, standard
financial conventions, such as the 30
days per month/360 days per year
convention, may be used in computing
yield but must be consistently applied.
The yield on an issue that would be a

se investment (absent section
148(b)(3)(A)) is equel to the yield on the
conduit financing issue that financed
that purpose investment. The
Commissioner may permit issuers of
qualified mortgage bonds or qualified
student loan bonds to use a single yield
for two or more issues.

(b) Computing yield on a fixed yield
issue—{(1) In general—{i) Yield on an
issue. The yield on a fixed yield issue
is the discount rate that, when used in
computing the present value as of the
issue date of all unconditionally payable
payments of principal, interest, and fees
for qualified guarantees on the issue and
amounts reasonably expected to be paid
as fees for qualified guarantees on the
issue, produces an amount equal to the
present value, using the same discount
rate, of the aggregate issue price of
bonds of the issue as of the issue date.
Further, payments include certain
amounts properly allocable to a
qualified hedge. Yield on a fixed yield
issue is computed as of the issue date
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and is not affected by subsequent
unexpected events, except to the extent
provided in paragraphs (b)(4) and (h)(3)
of this section.

(ii) Yield on a bond. Yield on a fixed
yield bond is computed in the same
manner as yield on a fixed yield issue.

(2) Yield on certain ﬁer yield bonds
subject to mandatory or contingent early
redemption—(i) In &eneml. The yield on
a fixed yield issue that includes a bond
subject to mandatory early redemption
or expected contingent redemption is
computed by treating that bond as
redeemed on its reasonably expected
early redemption date for an amount
equal to its value on that date.
Reasonable expectations are determined
on the issue date. A bond is subject to
mandatory early redemption if it is
unconditionally payable in full before
its final maturity date. A bond is subject
to a contingent redemption if it must be,
or is reasonably expected to be,
redeemed prior to final maturity upon
the occurrence of a contingency. A
contingent redemption is taken into
account only if the contingency is
reasonably expected to occur, in which
case the date of occurrence of the
contingency must be reasonabl
estimated. For example, if bonds are
reasonably expected to be redeemed
early using excess revenues from
general or special property taxes or
benefit assessments or similar amounts,
the reasonably expected redemption
schedule is used to determine yield. For
purposes of this paragraph (b)(2)(i),
excess proceeds calls for issues for
which the requirements of § 1.148-2(e)
(2) or (3) are satisfied, calamity calls,
and refundings do not cause a bond to
be subject to early redemption. The
value of a bond is determined under
paragraph (e) of this section.

(ii) Substantially identical bonds
subject to mandatory early redemption.
If substantially identical bonds of an
issue are subject to specified mandatory
redemptions prior to final maturity (e.g.,
a mandatory sinking fund redemption
requirement), yield on that issue is
computed by treating those bonds as
redeemed in accordance with the
redemption schedule for an amount
equal to their value. Generally, bonds
are substantially identical if the stated
interest rate, maturity, and payment
dates are the same, In computing the
yield on an issue containing bonds
described in this paragraph (b)(2)(ii),
each of those bonds must be treated as
redeemed at its present value, unless the
stated redemption price at maturity of
the bond does not exceed the issue price
of the bond by more than one-fourth of
one percent multiplied by the product
of the stated redemption price at

maturity and the number of years to the
weighted average maturity date of the
substantially identical bonds, in which
case each of those bonds must be treated
as redeemed at its outstanding stated
principal amount, plus accrued, unpaid
interest. Weighted average maturity is
determined by taking into account the
mandatory redemption schedule.

(3) Yield on certain fixed yield bonds
subject to optional early redemption—{i)
In general. If a fixed yield bond is
subject to optional early redemption and
is described in paragraph (b)(3)(ii) of
this section, the yield on the issue
containing the bond is computed by
treating the bond as redeemed at its
stated redemption price on the optional
redemption date that would produce the
lowest yield on the issue.

(ii) Fixed yield bonds subject to
special yield calculation rule. A fixed
yield bond is described in this
paragraph (b}(3)(ii) only if it—

(A) Is subject to optional redemption
within five years of the issue date, but
only if the yield on the issue computed
by assuming all bonds in the issue
subject to redemption within 5 years of
the issue date are redeemed at maturity
is more than one-eighth of one
percentage point higher than the yield
on that issue computed by assuming all
bonds subject to optional redemption
within 5 years of lﬁe issue date are
redeemed at the earliest date for their
redemption;

(B) Is issued at an issue price that
exceeds the stated redemption price at
maturity by more than one-fourth of one
percent multiplied by the product of the
stated redemption price at maturity and
the number of complete years to the first
optional redemption date for the bond;
or

(C) Bears interest at increasing interest
rates (i.e., a stepped coupon bond).

(4) Yield recomputed upon transfer of
certain rights associated with the bond.
For purposes of § 1.148-3, as of the date
of any transfer, waiver, modification, or
similar transaction (collectively, a
transfer) of any right that is part of the
terms of a bond or is otherwise
associated with a bond (e.g., a
redemption right), in a transaction that
is separate and apart from the original
sale of the bond, the issue is treated as
if it were retired and a new issue issued
on the date of the transfer (reissued).
The redemption price of the retired
issue and the issue price of the new
issue equal the aggregate values of all
the bonds of the issue on the date of the
transfer. In computing yield on the new
issue, any amounts received by the
issuer as consideration for the transfer
are teken into account.

(5) Examples. The provisions of this
paragraph (b) may be illustrated by the
following examples,

Example 1. No early call—{i) Facts. On
January 1, 1994, City A issues an issue
consisting of four identical fixed yield bonds.
The stated final maturity date of each bond
is January 1, 2004, and no bond is subject to
redemption before this date. Interest is
payable on January 1 of each year at a rate
of 6.0000 percent per year on the outstanding
principal amount. The total stated principal
amount of the bonds is $20 million. The
issue price of the bonds $20,060,000.

(ii) Computation. The yield on the issue is
computed by treating the bonds as retired at
the stated maturity under the general rule of
§ 1.148-4(b)(1). The bonds are treated &s
redeemed for their stated redemption prices.
The yield on the issue is 5.8731 percent per
year compounded semiannually, computed
as follows:

Date

Payments

PV (5.8731
percent)

1/1/1985

$1,200,000
1,200,000
1,200,000

$1,132,510
1,068,816
1,008,704

1,200,000
1,200,000
1,200,000
1,200,000
1,200,000
1,200,000
21,200,000

951,973
898,433
847,903
800,216
755,210
712,736

11,683,498

20,060,000

Example 2. Mandatory calls. (i) Facts. The
facts are the same as in Example 1. In this
case, however, the bonds are subject to
mandatory sinking fund redemption on
January 1 of each year, beginning January 1,
2001. On each sinking fund redemption date,
one of the bonds is chosen by lottery and is
required to be redeemed at par plus accrued
interest.

(ii) Computation. Because the bonds are
subject to specified redemptions, yield on the
issue is computed by treating the bonds as
redeemed in accordance with the redemption
schedule under § 1.148-4(b){2)(ii). Because

the bonds are not sold at a discount, the
bonds are treated as retired at their stated
redemption prices. The yield on the issue is
5.8678 percent per year compounded
semiannually, computed as follows:

Date

Payments

PV {5.8678
pescent)

1/1/1995
1/1/1996
1/1/1987

1/1/1999

1/1/2001 ..
1/1/2002 ..

1/1/2004

$1,200,000
1,200,000
1,200,000
1,200,000
1,200,000
1,200,000
6,200,000
5,900,000
5,600,000
5,300,000

$1,132,569
1,068,926
1,008,860
952,169
898,664
848,166
4,135,942
3,714,650
3,327,647
2,972,407

$20,060,000
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Example 3. Optional early call. (i) Facts.
On January 1, 1994, C issues an issue
consisting of three bonds. Each bond has a
stated principal amount of $10 million
dollars and is issued for par. Bond X bears
interest et 5 percent per year and matures on
January 1, 1999. BondY bears interest at 6
percent per year and matures on January 1,
2002. Bond Z bears interest at 7 percent per
year and matures on January 1, 2004, Bonds
Y and Z are callable by the issuer at par plus
accrued intarest after Docember 31, 1908.

(ii) Computation. (A) Tha yield on the
issue computed as if each bood is
outstanding to its msturity is 6.0834 percent
per year compounded semiannually,
computed as follows:

PV (6.0834
percent)

$1,695,299
1,596,689
1,503,814
1,418,342
8,744,830
807,374
854,595
6,996,316
408,150
5,876,551

30,000,000

Payments

1/1/1897
1/1/1998
1/1/1999
1/1/2000
17172001
1172002 .
1/1/2003 .

(B) The yield on the issue computed as if
all bonds are called at the earliest date for
redemption is 5.9126 percent per year
compounded semiannuaily, computed as
follows:

Date Payments

$1,800,000
1,800,000
1,800,000
1,800,000
31,800,000

PV (5.9126
percent)

1111995 ... $1,698,113
1,601,994
1,511,315
1,425,769

23,762,809
30,000,000

1/1/1997
1/1/1999

(C) Because the yisld on the issue
computed by assuming all bonds in the issue
subject to redemption within 5 years of the
issue date are redeemed at maturity is more
than one-eighth of one percentage point
higher than the yield on the issue computed
* by assuming all bonds subject to optional
redemption within § years of the issue date
are redeemed at the earliest date for their
redemption, each bond is treated as
redeemed on the date that would produce the
lowest yield for the issue. The lowest yiold
on the issue would result from & redemption
of all the bonds on January 1, 1999. Thus, the
yield on the issue is 5.9126 percent per year
compounded semiannually.

(c) Computing yield on a variable
yield issue—(1) In general. The yield on
a variable yield issue is computed
separately for each computation period.
The yield for each computation period
is the discount rate that, when used in
computing the present value as of the
first day of the computation period of all

the payments of principal and interest
and fees for qualified guarantees that are
attributable to the computaticn period,
produces an amount equal to the
present value, using the same discount
rate, of the aggregate issue price (or
desmed issue price, as determined in
paragraph (c)(2)(iv) of this section) of
the bonds of the issue as of the first day
of the computation period. The yield on
a variable yield bond is computed in the
same manner as the yisld on a variable
yield issue. Except as provided in
pmg‘:ph (c)(2) of this section, yield on
any fixed yield bond in a variable yield
issue is computed in the same manner
as the yield on a fixed yield issue as
provided in paragraph (b) of this
section.

(2) Payments on bands included in
yield for a computation period—{i)
Payments in general, The payments on
a bond that are attributable to a
computation period include anu)‘r
amounts actually paid during the period
for principal on the bond. Payments also
include any amounts paid during the
current period both for interest accruing
on the bond during the current period
and for interest accruing during the
prior period that was included in the
deemed issue price of the bond as
accrued unpaid interest at the start of
the current period under this paragraph
(c)(2). Further, payments include any
amounts properly allocable to fees for a
qualified guarantse of the bond for the
period and to any amounts properly
allocable to a qualified hedge for the
period.

(ii) Payments at actual redemption. If
a bond is actually redeemed during a
computation period, an amount equal to
the greater of its value on the
redemption date or the actual
redemption price is a payment on the
actual redemption date.

(iii) Payments for bonds outstanding
at end of computation period. If a bond
is outstanding at the end of a
computation period, a payment egual to
the bond’s value is taken into account
on the last day of that period.

(iv) Issue price for bends outstanding
at beginning of next computation
period. A bond outstanding at the end
of a computation period is treated as if
it were immediately reissued on the
next day for a deemed issue price equal
to the value from the day before as
determined under paragraph (c)(2)(iii) of
this section.

(3) Example. The provisions of this
paragraph (c) may be illustrated by the
following example.

Example. On January 1, 1994, City A issues
an issue of identical plain par bonds in an
aggregate principal amount of $1,000,000.
The bonds pay interest at a variable rate on

each June 1 throughout the term of the issus
The entire principal amount of the bonds
plus accrued, unpaid interest is payable on
the final maturity date of January 1, 2000. No
bond year is selected. On June 1, 1994, 1995
1996, 1997, and 1998, interest in the amounts
of $30,000, $55,000, §57,000, $56,000, and
$45,000 i5 paid on the bonds. From June 1,
1998, to January 1, 1999, $30,000 of interest
accrues on the bonds. From January 1, 1899,
to June 1, 1999, another $35,000 of interest
accrues. On June 1, 1999, the issuer actually
pays $65,000 of interest. On January 1, 2000,
$1,000,000 of principal and $38,000 of
accrued interest are paid, The payments for
the computation period starting on the issue
date and ending on January 1, 1999, include
all annual interest payments paid from the
issue date to June 1, 7998. Because the issue
is outstanding on January 1, 1999, it is
treated as redeemed on that date for amount
equal to its value ($1,000,000 plus accrued,
unpaid interest of $30,000 under paragraph
(e)(1) of this section). Thus, $1,030,000 is
treated as paid on January 1, 1999. The issue
is then treated as reissued on January 1. 1999,
for $1,030,000. The payments for the next
computation period starting on January 1,
1999, and ending on January 1, 2000, include
the interest actually paid on the bonds during
that period ($65,000 on June 1, 1999, plus
$38,000 paid on January 1, 2000). Because
the issue was actually redeemed on January
1, 2000, an amount equal to its stated
redemption price is also treated as paid on
January 1, 2000.

(d) Conversion from variable yield
issue to fixed yield issue. As of the firs!
day on which a variable yield issue
would gualify as a fixed yield issue if
it were newly issued on that date (a
conversion date), that issue is treated as
if it were reissued as a fixed yield issue
on the conversion date. The redemption
price of the variable yield issue and the
issue price of tha fixed yield issue equal
the aggregate values of all the bonds on
the conversion date. Thus, for example,
for plain par bonds (e.g., tender bonds).
the deemed issue price would be the
outstanding principal amount, plus
accrued unpaid interest. If the
conversicn date occurs on a date other
than a computation date, the issuer may
continue to treat the issue as a variable
yield issue until the next computation
date, at which time it must be treated es
converted to a fixed yield issue.

(e) Value of bonds—{1) Plain par
bonds. Except as otherwise provided,
the value of a plain par bond is its
outstanding stated principal amount,
plus accrued unpaid interest. The value
of a plain par bond that is actually
redeemed or treated as redeemed is its
stated redemption price on the
redemption date, plus accrued, unpaid
interest.

(2) Other bonds. The value of a bond
other than a plain par bond on a date
is its present value on that date. The
present value of a bond is computed
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under the economic accrual method
taking into account all the
unconditionally payable payments of
principal, interest, and fees for a
qualified guarantee to be paid on or after
that date and using the yield on the
bond as the discount rate, except that
for purposes of § 1.148-6(b)(2) (relating
to the universal cap), these values ma
be determined by consistently using the
yield on the issue of which the bonds
are a part. To determine yield on fixed
yield bonds, see paragraph (b){1) of this
section. The rules contained in
paragraphs (b)(2) and (b)(3) of this
section apply for this purpose. In the
case of bonds described in paragraph
(b)(2)(i1) of this section, the present
value of those bonds on any date is
computed using the yield to the final
maturity date of those bonds as the
discount rate, In determining the
present value of a variable yield bond
under this paragraph (e}(2), the initial
interest rate on the bond established by
the interest index or other interest rate
selting mechanism is used to determine
the interest payments on that bond,

(1) Qualified guarantees—(1) In
general. Fees properly allocable to
payments for a qualified guarantee for
an issue (as determined under
paragraph (f)(6) of this section) are
treated as additional interest on that
issue under section 148. A guarantee is
a qualified guarantee if it satisfies each
of the requirements of paragraphs (f)(2)
through (£)(4) of this section.

(2) Interest savings. As of the date the
guarantee is obtained, the issuer must
reasonably expect that the present value
of the fees for the guarantee will be less
than the present value of the expected
interest savings on the issue as a result
of the guarantee, For this purpose,
present value is computed using the
yield on the issue, determined with
regard to guarantee payments, as the
discount rate.

(3) Guarantee in substance. The
arrangement must create a guarantee in
substance. The arrangement must
impose a secondary liability that
unconditionally shifts substantially all
of the credit risk for all or part of the
payments, such as payments for
principal and interest,redemption
prices, or tender prices, on the
guaranteed bonds. Reasonable
procedural or administrative
requirements of the guarantee do not
Cause the guarantese to be conditional. In
the case of @ guarantee against failure to
remarket & qualified tender bond,
commercially reasonable limitations
based on credit risk, such as limitations
on payment in the event of default by
the primary obliger or the bankruptcy of
a long-term credit guarantor, do not

cause the guarantee to be conditional.
The guarantee may be in any form. The
guarantor may not be a co-obligor, Thus,
the guarantor must not expect to make
any payments other than under a direct-
pay letter of credit or similar
arrangement for which the guarantor
will be reimbursed immediately. The
guarantor and any related parties
together must not use more than 10
percent of the proceeds of the portion of
the issue allocable to the guaranteed
bonds.

(4) Reasonable charge—(i) In general.
Fees for a guarantee must not exceed a
reasonable, arm's-length charge for the
transfer of credit risk. In complying with
this requirement, the issuer may not rely
on the representations of the guarantor.

(ii) Fees for services other than
transfer of credit risk must be separately
stated. A fee for a guarantee must not
include any payment for any direct or
indirect services other than the transfer
of credit risk, unless the compensation
for those other services is separately
stated, reasonable, and excluded from
the guarantee fee. Fees for the transfer
of credit risk include fees for the
guarantor’s overhead and other costs
relating to the transfer of credit risk. For
example, a fee includes payment for
services other than transfer of credit risk
11—

(A) It includes payment for the cost of
underwriting or remarketing bonds or
for the cost of insurance for casualty to
bond-financed property;

(B) It is refundabrl)e upon redemption
of the guaranteed bond before the final
maturity date and the amount of the
refund would exceed the portion of the
fee that had not been earned; or

(C) The requirements of § 1.148—
2(e)(2) (relating to temporary periods for
capital projects) are not satisfied, and
the guarantor is not reasonably assured
that the bonds will be repaid if the
project to be financed is not completed.

(5) Guarantee of purpose investments.
Except for guarantees of qualified
mortgage loans and qualified student
loans, a guarantee of payments on a
purpose investment is a qualified
guarantee of the issue if all payments on
the purpose investment reasonably
coincide with payments on the related
bonds and the payments on the purpose
investment are unconditionally payable
no more than 6 months before the
corresponding interest payment and 12
months before the corresponding
principal payments on the bonds. This
paragraph (f}(5) only applies if, in
addition to satisfying the other
requirements of this paragraph (f), the
guarantee is, in substance, a guarantes
of the bonds allocable to that purpose
investment and to no other bonds

except for bonds that are equally and
ratably secured by purpose investments
of the same conduit borrower.

(8) Allocation of qualified guarantee
payments—(i) In general. Payments for
a qualified guarantee must be allocated
to bonds and to computation periods in
a manner that properly reflects the
proportionate credit risk for which the
guarantor is compensated, Proportionate
credit risk for bonds that are not
substantially identical may be
determined using any reasonable,
consistently applied method. For
example, this risk may be based on the
ratio of the total principal and interest
paid and to be paid on a guaranteed
bond to the total principal and interest
paid and to be paid on all bonds of the
guaranteed issue. An allocation method
generally is not reasonable, for example,
if a substantial portion of the fee is
allocated to the construction portion of
the issue and a correspondingly
insubstantial portion is allocated to the
later years covered by the guarantee.
Reasonable letter of credit set up fees
may be allocated ratably during the
initial term of the letter of credit. Upon
an early redemption of a variable yield
bond, fees otherwise allocable to the
period. after the redemption are
allocated to remaining outstanding
bonds of the issue or, if none remain
outstanding, to the period before the
redemption,

(ii) Safe harbor for allocation of
qualified guarantee fees for variable
yield issues. An allocation of non-level
payments for a qualified guarantee for
variable yield bonds is treated as
meeting the requirements of paragraph
(f)(6)(i) of this section if, for each bond
year for which the guarantee is in effect,
an equal amount (or for any short bond
year, a proportionate amount of the
equal amount) is treated as paid as of
the beginning of that bond year. The
present value of the annual amounts
must equal the fee for the guarantee
allocated to that bond, with present
value computed as of the first day the
guarantee is in effect by using as the
discount rate the yield on the varisble
yield bonds covered by the guarantes,
determined without regard to any fee
allocated under this paragraph (£)(6)(ii).

(7) Refund or reduction of guarantee
payments. If as a result of an investment
of proceeds of a refunding issue in a
refunding escrow, there will be a
reduction in, or refund of, payments for
a guarantee (savings), the savings must
be treated as a reduction in the
payments on the refunding issue.

g) Yield on certain mortgage revenue
and student loan bonds. For purposes of
section 148 and this section, section
143(g)(2)(C)(ii) applies to the
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computation of yield on an issue of
qualified mortgage bonds or qualified
veterans' mortgags bonds. For purposes
of applying sections 148 and 143(g) to
a variable yleld issue of qualified
moﬂﬁge bonds or ified student
loan bonds, the yield on that issue is
computed over the term of the issue.

(h) Qualified hedging transactions—
(1) In general. Payments made or
received by an issuer under & qualified
hedge (as defined in paragraph (h)(2) of
this section) relating to s of an
issue are taken into account (as
provided in paragraph (h)(3) of this
section) to determine the yield on the
issue. Except as provided in paragraph
(h)(4) of this section, the issue is treated
as a variable yield issue. These hedging
rules apply solely for purposes of
saction 148.

(2) Qualified hedge defined. A
quaI;‘!ied hedge is a contract that
satisfies each of the following

uirements:

i) Hedge—{A) In general. The
contract is a hedge entered into
primarily to reduce the issuer’s risk of
interest rate changes with respect to a
borrowing. For example, the contract
may be an interest rate swap, an interest
rate cap, a futures contract, a forward
contract, or an option.

(B) No significant investment element.
A contract is not a hedge under
paragraph (h)(2)(i)(A) of this section if it
contains a significant investment
element (i.e., an expected return). For
example, variable rate bonds held by the
issuer do not meet the requirements of
this paragraph (h}{2){i). A contract may
contain a significant investment element
if the payments under the contract do
not correspond closely in time and
amount to the interest payments on the
bonds being hedged. For example, an
interast rate swap generally contains a
significant investment slement if it
requires any payments other than
periodic payments, within the meaning
of section 446 and the regulations
thereunder (periodic payments) (e.g., an
up-front payment for an off-market
swap) befors its termination date.
Similarly, an interest rate cap generally
contains a significant investment
element if the cap rate is less than the
on-market swap rate on the date the cap
is entered into. For this purpass, the on-
market swap rate is the sinuﬁe fixed rate
for which the rate or index that is the
subject of the cap could be swapped in
an on-market interest rate swap &eat
requires only periodic payments and
that has a term equal to the term of the

cap.

Fij) Parties. The contract is entered
into between the issuer or the political
subdivision en behaif of which the

issuer issues the bonds (collectively
referred to in this paragraph (h) as the
issuer) and a provider that is not a
related party (the hedge provider).

(iii) Hedged bonds. The hedge covers
all of one or more groups of
substantially identical bonds in the
issue (i.e., all of the bonds having the
same interest rate, maturity, and terms).
If the hedge does not cover all interest
payments on all of the substantially
identical bonds being hedged, it must
cover, in whole or in part, the same
specific identifiable interest payments
on each of the substantially identical
bonds. Thus, for example, a qualified
hedge may include a hedge of all or a
pro rata portion of each interest
payment on the variable rate bands in
an issue for the first five years following
their issuance. For purposes of this
paragraph (h), unless the context clearly
requires otherwise, hedged bonds means
the specific bonds or portions thereof
(i.e., the specific interest payments)
covered by a hedge.

(iv) Interest based. Changes in the
value of the contract are based primarily
on interest rate changes, For example,
an interest rate swap or a futures
contract on Treasury securities may
qualify. A commodity swap or an option
on a commodity futures contract,
however, is not a qualified hedge.

(v) Size. The contract does not hedge
an amount larger than the issuer's ris
with respect to interest rate changes on
the hedged bonds. :

(vi) Receipts, The payments to the
issuer under the contract correspond
closely, in both time and amount, to the
specific interest payments being hedged
on the hedged bonds.

(vii) Timing and durction. Payments
do not begin to accrue under the
contract on a date earlier than the sale
date of the hedged bonds and do not
accrue longer than the hedged interest
payments on the hedged bonds.

K/rir;i) Source of payments. Payments
to the hedge provider are reasonably
expected to be made from the same
source of funds that, absent the hedge,
would be reasonably expected to be
used to pay principal and interest on the
hedged bonds.

(ix) Identification. The hedge is
identified by the actual issuer on its
books and records maintained for the
hedged bonds on or before the later of
the date on which the parties enter into
the contract or the issue date of the
hedged bonds. The identification
specifies the hedge provider, the terms
of the hedge, and the hedged bonds. The
identification contains sufficient detail
to establish that the requirements of this
paragraph (h)(2) and, if applicable,
paragraph (h}(4) of this section are

satisfied. The existence of the hedge is
noted on all forms filed with the
Internal Revenue Service for the issue
after the date on which the hedge is
entered into.

(3) Accounting for qualified hedges—
(i) In general. Except as otherwise
provided in paragraph (h)(4) of this
section, payments made or received by
the issuer under a qualified hedge are
treated as payments made or received,
as appropriate, on the hedged bonds
that are taken into account in
determining the yield on those bonds
These payments are reasonably
allocated to the hedged bonds in ths
period to which the payments relate, as
determined under paragraph (h)(3)(iii)
of this section. Payments made or
received by the issuer include payments
deemed made or received when a
contract is terminated or deemed
terminated under this paragraph (h)(3)
Payments reasonably allocable to the

uction of risk of interest rate changes
and to the hedge provider's overhead
under this paragraph (h) are included as
payments made or received under a
qualified hedge.

(ii) Exclusions from hedge. Payments
for services or other items under the
contract that are not expressly treated &s
payments under the qualified hedge
under paragraph (h)(3){i) of this section
are not peyments with respect to a
qualified hedge.

(iii) Timing and allocation of
payments. The period to which a
payment made by the issuer relates is
determined under general Federal
income tax principles, including,
without limitation, section 446 and the
regulations thereunder on notional
principal contracts, and adjusted as
necessary to reflect the end of a
computation period and the start of a
new computation period. Except as
provided in paragraph (h)(3)(iv) of this
section, a payment received by the
issuer is'taken into account in the
pertod that the interest payment that the
payment hedges is required to be made.

?i'v) Termination payments—{A)
Termination defined. A termination of 8
qualified hedge includes any sale,
assignment, or other disposition of the
hedge by the issuer, or the acquisition
by the issuer of an offsetting hedge. A
deemed termination occurs when the
hedged bonds are redesmed.

{(B) General rule. A payment made or
received by an issuer to terminate a
qualified hedge, including gain or loss
realized or deemed realized, is treated
as a payment made ur received on the
hedged bonds, as appropriate. The
payment is reasonably allocated to the
remaining periods originally covered by
the terminated hedge in a manner that
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reflects the economic substance of the

hedge.

(C% Special rule for terminations when
bonds are redeemed. Except as
otherwise provided in this paragraph
(b)(3)(iv)(C) and in paragraph
(h)(3)(iv}(D) of this section, when a
qualified hedge is deemed terminated
because the hedged bonds are
redeemed, the fair market value of the
contract on the redemption date is
trested as a termination payment made
or received on that date. When hedged
bonds are redeemed, any payment
received by the issuer on termination of
@ hedge, including a termination
payment or a deemed termination
payment, reduces, but cannot exceed,
the interest payments made by the
issuer on the hedged bonds in the
computation period ending on the
termination date. The excess, if any, is
reasonably alloceted over the bond years
in the immediately precedin
computation period or periods to the
extent necessary to eliminate the excess.

(D) Special rules for refundings. To
the extent that the hedged bonds are
redeemed using the proceeds of a
refunding issue, the termination
payment is accounted for under
paragraph (h}(3)(iv)(B) by treating it as
a payment on the refunding issue, rather
than the hedged bonds. In addition, to
the extent that the refunding issue,
rather than the hedged bonds, has been
redeemed, paragraph (h)(3)(iv)(C)
applies to the termination payment by
treating it as 8 payment on the redee
refunding issue,

(4) Certain variable yield issues
treated as fixed yield issues—{i) In
general. Except as otherwise provided .
in paragraph (h)}{4)(ii}{C) of this section,
ifthe issuer of a variable yield issue
enters into an interest rate swap that is
4 qualified hedge, the hedged bonds are
treated as fixed yield bonds if—

(A) Start date. The date on which
payments begin to accrue on the swap
isnot later than 15 days after the issue
date of the hedged bonds;

(8) Maturity. The term of the swap is
¢qual to the term of the hedged bonds
orthe entire period during which the
bedged bonds bear interest at variable
interest rates,

_[C) No nonperiodic payments.
: yments to be made or received under
“¢ swap are reasonably expected to
Correspond closely, in time and amount,
' payments on the hedged bonds (i.e.,
10 nonperiodic payments). Swap
Peayments mede within 15 days of the
;‘?l:tedl payments on the hedged bonds
anera iy so Oouespond.

(D) Notional principal amount. The
Iotional principal amount used to
tmpute both fixed and variable

-

payments on the swap Is the
principal amount of all the veriable
yield bonds in the issue.

(E) Payments and inierest rate. Under
the swap, the issuer makes lsvel
payments based on a fixed interest rate
and receives payments based on a
variable interest rate that is substantially
the same as the interest rate on the
hedged bonds. These interest rates are
treated as substantially the same if they
are reasonably expected to be
substantially the same throughout the
term of the hedge. For example, an
objective 30-day tax-exempt variable
rate index or other objective index (a.g.,
LIBOR, ].J. Kenney Index, PSA
Municipal swap index) may be adjusted
to corespond to an issuer’s individual
30-day interest rate.

(ii) Accounting—(A) In general, If a
hedged bond is treated as a fixed yield
bond under this paregraph (h)(4), the
fixed-rate payments made by the issuer
on the swap are substituted for the
actual interest payments on the hadged
bonds for purposes of computing yield
on that bond. For this purpose, 319
fixed-rate payments are the amounts
determined by multiplying the notional
principal amount by the fixed rate (i.e.,
the amount determined before netting
the fixed and varieble amounts due
under the swap).

(B) Effect of termination generally.
Except as otherwise provided in
paragraph (h)(4)(ii}{C) of this section, for
purposes of § 1.148-3, as of the
termination date of a qualified hedge
covered by this paragraph (h)(4), the
issue of which mwged bonds are a
part is treated as if it were reissued on
the termination date. The redemption
prica of the retired issue and the issue
prics of the new issue equal the
aggregate values of all the bonds of the
issue on the termination date. In
computing the yield on the new issue,
any termination payment is accounted
for under paragraph (h)(3)(iv) of this
section, applied by treating the
termination payment as made or
received on the deemed new issue
under this paragraph (h)(4)(ii){B).

(C) Effect of early termination. If the
swap is terminated or deemed
terminated within 5 years after the issue
date of the issue of which the hedged
bonds are a part, the general rules under
this paragreph (h)(4) do not epply, and,
for purposes of § 1.148-3, the hedged
bonds are treated as variable yield
bonds from the issue date.

(5) Authority of the Commissioner—{(i)
h;geneml. A contract is not a qualified
hedge if the Commissioner determines,
based on all the facts and
circumstances, that treating the contract
as a qualified hedge would provide »

material potential for arbitrage, or a

principal purpose for entering into the
contract is that arbitrage potential. For
example, a contract that requires a
substantial nonperiodic payment may
constitute, in wholse or part, an
embedded loan, investment-type
property, or other investment.

(ii) Other qualified hedges. The
Commissioner, by publicetion of a
revenue ruling or revenue procedure,
may specify contracts that do not
otherwise meet the requirements of
paragraph (h)(2) of this section as
qualified hedges.

(iii) Recomputation of yield. If an
issuer entsrs into a hedge that is not
properly identified or otherwise fails to
meet the requirements of this section,
the Commissioner may recompute the
yield on the issue taking the hedge into
account if the failure to take the hedge
into account distorts that yield or
otherwise fails to clearly reflect the
economic substance of the transaction,

§1.148-5 Yleld and valuation of
Investments.

(a) In general. This section provides
rules for computing the yield and value
of investments allocated to an issue for
various purposes under section 148.

(b) Yield on an invesiment—{1) In
general. Exeept as otherwise provided,
the yield on en investment allocated to
an issue is computed under the
economic accrual method, using the
same compounding interval and
financiel conventions used to compute
the yield on the issue, The yisld on an
investment allocated to an issue is the
discount rate that, when used in
computing the present value as of the
date the investment is first allocated to
the issue of all unconditionally payable
receipts from the investment, produces
an amount equal to the present value of
all unconditionally payable payments
for the investment. For this purpose,
payments means amounts to be actually
or constructively paid to acquire the
investment, and receipts means
amounts to be actually or constructively
received from the investment, such as
earnings and return of principal. The
yield on a variable rate investment is
determined in a manner comparable to
the determination of the yield ona
variable rate issue. For an issue of
qualified mortgage bonds, qualified
veterans’ mortgege bonds, or qualified
student loan bonds on which interest is
paid semiannually, all regular menthly
loan payments to be received during a
semiannual debt service period may be
treated as received at the end of that

iod. In addition, for any conduit
inencing issue, payments made by the
conduit borrower are not treated es paid
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until the conduit borrower ceases to
receive the benefit of earnings on those
amounts.

(2) Yield on a separate class of
investments—(i) In general. For
purposes of the yield restriction rules of
section 148(e) and §1.148-2, yield is
computed separately for each class of
investments. For this purpose, in
determining the yield on a separate
class of investments, the yield on each
individual investment within the class
is blended with the yield on other
individual investments within the class,
whether or not held concurrently, by
treating those investments as a single
investmant. The yields on investments
that are not within the same class are
not blended.

(ii) Separate classes of investments.
Each of the following is a separate class
of investments—

(A) Each category of yield restricted
purpose investment and program
investment that is subject to a different
definition of materially higher under
§1.148-2(d)(2);

(B) Yield-restricted nonpurpose
investments; and

(C) All other nonpurpose investments;

(iii) Permissive application of single
investment rules to certain yield
restricted investments for all purposes
of section 148. Excluding those
investments to which paragraph
(b)(2)(iv) of this section applies, &ll yield
restricted investments that are part of
the same class may be treated as a single
investment having a single yield,
determined under this paragraph (b)(2).
for all purposes of section 148.

(iv) Mandatory application of single
investment rules for refunding escrows
for all purposes of section 148. For all
purposes of section 148, in computing
the yield on yield restricted investments
allocable to proceeds (i.e,, sale proceeds,
investment proceeds, and transferred
proceeds) of a refunding issue that are
held in one or more refunding escrows,
the individual investments are treated
as a single investment having a single
yield, whether or not held concurrently.
For example, this single investment
includes both the individual
investments allocable to sale and
investment proceeds of a refunding
issue that are held in one refunding
escrow for a prior issue and the
investments allocable to transferred
proceeds of that refunding issue that are
held in another refunding escrow.

(3) Investments to be held beyond
issue’s maturity or beyond temporary
period. In computing the yield on
investments allocable to an issue that
arg to be held beyond the reasonably
expected redemption date of the issus,
those investments are treated as sold for

an amount equal to their value on that
date. In computing the yield on
investments that are held beyond an
applicable temporary period under
§1.148-2, for purposes of §1.148-2
those investments may be treated as
purchased for an amount equal to their
fair market value as of the end of the
temporary period.

(4) Consistent redemption
assumptions on purpose investments.
The yield on purpose investments
allocable to an issue is computed using
the same redemption assumptions used
to compute the yield on the issue, Yisld
on purpose investments allocable to an
issue of qualified mortgage bonds and
qualified veterans’ mortgage bonds must
be determined in & manner that is
consistent with, and using the
assumptions required by, section
143(g)(2)(B).

(5) Student loan special allowance
payments included in yield. Except as
provided in § 1.148-11(e), the yield on
qualified student loans is computed by
including as receipts any special
allowance payments made by the
Secretary of Education pursuant to
section 438 of the Higher Education Act
of 1965.

(c) Yield reduction payments to the
United States—(1) In general. In
determining the yield on an investment
to which this paragraph (c) applies, any
amounrt paid to the United States in
accordance with this paragraph (c),
including a rebate amount, is treated as
a payment for that investment that
reduces the yield on that investment.

(2) Manner of payment—(i) In general.
Except as otherwise provided in
paragraph {c)(2)(ii) of this section, an
amount is paid under this paragraph (c)
if it is paid to the United States at the
same time and in the same manner as
rebate amounts are required to be paid
or at such other time or in such manner
as the Commissioner may prescribe. The
provisions of § 1.148-3(i) apply to
payments made under this paragraph
(c).

(ii) Special rule for purpose
investments. For purpose investments
allocable to an issue—

{A) No amounts are required to be
paid to satisfy this paragraph (c) until
the earlier of the end of the tenth bond
year after the issue date of the issue or

_60 days after the date on which the

issue is no longer outstanding; and

(B) For payments made prior to the
date on w{:ich the issue is retired, the
issuer need not pay more than 75
percent of the amount otherwise
required to be paid as of the date to
which the payment relates.

(3) Applicability of special yield
reduction rule—{i) Covered investments
This paragraph (c) applies to—

(A) Nonp se investments allocablg
to proceeds of an issue that qualified for
one of the temporary periods available
for capital projects, restricted working
capital expenditures, pooled financings,
or investment p s under
paragraphs § 1.148-2 (e)(2), (e)(3), (e)(4),
or (e)(6) of this section, respectively;

(B) Investments allocable to a variable
yield issue during any computation
period in which at least 5 percent of the
value of the issue is represented by
variable yield bonds, unless the issue is
an issue of hedge bonds (as defined in
section 149(g)(3)(A));

(C) Nonpurpose investments allocable
to transferred proceeds of—

(1) A current refunding issue to the
extent necessary to reduce the yield on
those investments to-satisfy yield
restrictions under section 148(a); or

(2) An advance refunding issue to the
extent that investment of the refunding
escrows allocable to the proceeds, other
than transferred proceeds, of the
refunding issue in zero-yielding
nonpurpose investments is insufficient
to satisfy yield restrictions under
section 148(a);

(D) Purpose investments allocable to
qualified student loans under a program
described in section 144(b)(1)(A);

(E) Nonpurpose investments allocable
to gross proceeds of an issue in a fund
that, except for its failure to satisfy the
size limitation in § 1.148-2(f)(2)(ii),
would qualify as a reasonably required
reserve or replacement fund, but only to
the extent that—

(1) The value of the nonpurpose
investments in the fund is not greater
than 15 percent of the stated principal
amount of the issue, as computed under
§ 1.148-2(f(2)(ii), or

(2) The amounts in the fund (other
than investment earnings) are not
reasonably expected to be used to pay
debt service on the issue (e.g., a reserve
fund for a revolving fund loan program);

(F) Nonpurpose investments allocated
to replacement proceeds of a refunded
issue as a result of the application ol th
universal cap to amounts in a refunding
escrow (see § 1.148-11(c)(1)(ii)); and

(G) Investments described in § 1.148-
11(f).

(ii) Exception to yield reduction
payments rule for advance refunding
issues. Paragraph (c)(1) of this section
does not apply to investments allocable
to gross proceeds of an advance
refunding issue, other than transferred
proceeds to which paragraph (c)(3)(1)(C)
of this section applies and replacement
proceeds to which paragraph (c)(3)(1](F
of this section applies.

-
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(d) Value of investments—{1) In
general, Except as otherwise provided,
the value of an investment (including a
payment or receipt on the investment)
on a date must be determined using one
of the following valuation methods
consistently for all purposes of section
148 to that investment on that date:

(i) Plain par investment—outstanding
principal amount. A plain
investment may be valued at its
outstanding stated principal amount,
plus any accrued unpaid interest on that
date.

(ii) Fixed rate investment—present
value. A fixed rate investment may be
valued et its present value on that date.

(iii) Any investment—fair market
value. An investment may be valued at
its fair market value on that date.

(2) Mandatory valuation of yield
restricted investments at present value.
Any yield restricted investment must be
valued at present value. For example, a
purpose investment or an investment
allocable to gross proceeds in a
refunding escrow after the expiration of
the initial temporary period must be
valued at present value. Ses, however,
paragraph (b)(3} of this section.

(3) Mandatory valuation of certain
investments at fair market value—{i) In
general. Except as pravided in
paragraphs (d)(2), (d){(3)(ii), and (d)(4) of
this section, an investment must be
valued at fair market value on the date
that it is first allocated to an issue or
first ceases to be allocated to an issue as
a consequence of a deemed acquisition
or deemed disposition. For example, if
an issuer deposits existing investments
into a sinking fund for an issue, those
investments must be valued at fair
market value as of the date first
:isae':osiled into the fund.

i) Exception to fair market volue
requirement for transferred proceeds
allocations, universal cap allocations,
and commingled funds. This paragraph
(d)(3) does not apply if the investment
is allocated to an issue or ceases to be
allocated to an issua as a result of the
transferred proceeds allocation rule
‘\31‘.‘der § 1.148-9(b) or the universal cap
ruie under §1.148-6(b})(2). In addition,
this paragraph (d)(3) does not apply to
investments in a commingled fund
(other than a bona fide debt service
fund) unless it is a commingled fund
described in § 1.148-6(e)(5)(iii).

(4) Special transition rule for
transferred proceeds. The value of a
honpurpese investment that is allocated
{0 transferred proceeds of a refunding
issue on a transfer date may not exceed
the value of that investment on the
transfer date used for purposes of
épplying the arbitrage restrictions to the
refunded issue.

(5) Definition of present value of an
investment. Except as otherwise
provided, present value of an
investment is computed under the
economic accrual method, using the
same compounding interval an
financial conventions used to compute
the yield on the issne. The present value
of an investment on a date is equal to
the present value of all unconditionally
payable receipts to be received from and
payments to be paid for the investment
after that date, using the yield on the
investment as the discount rate.

(8) Definition of fair market value—{i)
In general. The fair market value of an
investment is the price at which a
willing buyer would Yurchase the
investment from a willing sellerin a
bona fide, arm's-length transaction. Fair
market value generally is determined on
the date on which a contrect to purchase
or sell the nonp e investment
becomes binding (i.e., the trade date
rather than the settlement date). Except
as otherwise provided in this paragraph
(d)(6), en investment that is not of a type
traded on an established securities
market, within the meaning of section
1273, is rebuttably presumed to be
acquired or disposed of for a price that
is not equal to its fair market value. The
fair market value of a United States
Treasury obligation that is purchased
directly from the United States Treasury
is its purchase price.

(ii) Safe harbor for establishing fair
market vaiue for certificates of deposit.
This paragraph (d)(6)(ii) applies to a
certificate of deposit that has a fixed
interest rate, a fixed payment schedule,
and a substantial penalty for early
withdrawal. The purchase price of such
a certificate of deposit is treated as its
fair market value on the purchase date
if the yield on the certificate of deposit
is not less than—

(A) The yisld on reasonably
comparabls direct obligations of the
United States; and

(B) The highest yield that is published
or posted by the provider to be currently
available from the provider on
reasonably comparable certificates of
deposit effered to the public.

Hii) Safe harbor for establishing fair
market value for guaranteed investment
contracts. The purchase price of a
guaranteed investment contract is
treated as its fair market value on the
purchase date if— .

(A) The issuer makes & bona fida
solicitation for a specified guaranteed
investment contract and receives at least
three bona fide bids from providers that
have no material financial interest in the
issue (e.g., as underwriters or brokers);

(B) The issuer purchases the highest-
yielding guaranteed investment contract

for which a qualifying bid is made
(determined net of broker’s fees);

(C) The yield on the guaranteed
investment contract (determined net of
broker’s fees) is not less than the yield
then available from the provider on
reasonably comparable gnarenteed
investment contracts, if any, offered to
other persons from a source of funds
other than gross proceeds of tax-exempt
bonds;

(D) The determination of the terms of
the guaranteed investment contract
takes into account as a significant factor
the issuer’s reasonably expected
drawdown schedule for the amounts to
be invested, exclusive of amounts
deposited in debt servics funds and
reasonably required reserve or
replacement funds;

) The terms of the guaranteed
investment contract, including collateral
security requirements, are reasonable;

an

(F) The obligor on the guaranteed
investment contract certifies the
administrative costs that it is paying (or
expects to pay) to third parties in
connection with the guaranteed
investment contract,

(e) Administrative costs of
investments—{1) In general. Except as
otherwise provided in this paragraph
(e), an allocation of gross proceeds of an
issue to a payment or a receipt on an
investment is not adjusted to take into
account any costs or expenses paid,
directly or indirectly, to purchase, carry,
sell, or retire the investment
(administrative costs). Thus, thess
administrative costs generally do not
increase the payments for, or reduce the
receipts from, investments,

(2) Quelified administrative costs on
nonpurpose investments—{i) In general.
In determining payments and receipts
on nonpurpose investments, qualified
administrative costs are taken into
account. Thus, qualified administrative
costs increase the payments for, or

. decreass the receipts from, the

investments. Qualified administrative
costs are reasonable, direct
administrative costs, other than carrying
costs, such as separately stated
brokerage or selling commissions, but
not legal and accounting fees,
recordkeeping, custody, and similar
costs. General overhead costs and
similar indirect costs of the issuer such
as employee salaries and office expenses
and costs associated with computing the
rebate amount under section 148(f) are
not qualified administrative costs. In
general, administrative costs are not
reasonable unless they are comparable
to administrative costs that would be
charged for the same investment or a
reasonably comparable investment if
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acquired with a source of funds other
than gross proceeds of lax-exempt
bonds.

(ii) Special rule for administrative
costs of nonpurpose investments in
certain regulated investment companies
and commingled funds. Qualified
administrative costs include all
reasonable administrative costs, without
regard to the limitation on indirect costs
under paragraph (e){2)(i) of this section,
incurred by:

(A) Regulated investment compdnies,
A publicly offered regulated investment
company (as defined in section
67(c)(2)(B)); and

(B) External commingled funds. A
commingled fund in which the issuer
and any related parties do not own more
than 10 percent of the beneficial interest
in the fund.

(iii) Special rule for guaranteed
investment contracts. For a guaranteed
investment contract, a broker’s
commission paid on behalf of either an
issuer or the provider is not a qualified
administrative cost to the extent that the
commission exceeds 0.05 percent of the
amount reasonably expected to be
invested per year. This paragraph
(e)(2)(iii) does not apply to an issue that
satisfies section 148(f)(4)(D)().

(3) Qualified administrative costs on
purpose investments—{i) In general. In
determining payments and receipts on
purpose investments, qualified
administrative costs described in this
paragraph (e)(3) paid by the conduit
borrower are taken into account. Thus,
these costs increase the payments for, or
decrease the receipts from, the purpose
investments. This rule applies even if
those payments merely reimburse the
issuer. Although the actual payments by
the conduit borrower may be made at
any time, for this purposs, a pro rata
portion of each payment made by a
conduit borrower is treated as a
reimbursement of reasonable
administrative costs, if the present value
of those payments does not exceed the
present value of the reasonable
administrative costs paid by the issuer,
using the yield on the issue as the
discount rate,

(ii) Definition of qualified
administrative costs of purpose
investments—(A) In general. Except as
otherwise provided in this paragraph
(e)(3)(ii), qualified administrative costs
of a purpose investment means—

(1) Costs or expenses paid, directly or
indirectly, to purchase, carry, sell, or
retire the investment; and

(2) Costs of issuing, carrying, or
repaying the issuse, and any
underwriters’ discount.

(B) Limitation on program
investments. For a program investment,

qualified administrative costs include
only those costs described in paragraph
(e)(3)(ii)(A)(2) of this section.

§1.148-6 General aliocation and
accounting rules.

(a) In general—(1) Reasonable
accounting methods required. An issuer
may use any reasonable, consistently
applied accounting method to account
for gross proceeds, investments, and
expenditures of an issue.

2) Bona fide deviations from
accounting method. An accounting
method does not fail to be reasonable
and consistently applied solely because
a different accounting method is used
for a bona fide governmental purpose to
consistently account for a particular
item. Bona fide governmental purposes
may include special State law
restrictions imposed on specific funds
or actions to avoid grant forfeitures.

(b) Allocation of gross proceeds to an
issue—{1) One-issue rule and general
ordering rules. Except as otherwise
provided, amounts are allocable to only
one issue at a time as gross proceeds,
and if amounts simultaneously are
proceeds of one issue and replacement
proceeds of another issue, those
amounts are allocable to the issue of
which they are proceeds. Amounts
cease to be allocated to an issue as
proceeds only when those amounts are
allocated to an expenditure for a
governmental purpose, are allocated to
transferred proceeds of another issue, or
cease to be allocated to that issue at
retirement of the issue or under the
universal cap of paragraph (b)(2) of this
section. Amounts cease to be allocated
to an issue as replacement proceeds
only when those amounts are allocated
to an expenditure for a governmental
purpose, are no longer used in a manner
that causes those amounts to be
replacement proceeds of that issue, or
cease to be allocated to that issue
because of the retirement of the issue or
the epplication of the universal cap
under paragraph (b)(2) of this section.
Amounts that cease to be allocated to an
issue as gross proceeds are eligible for
allocation to another issue. Under
§ 1.148-10(a), however, the rules in this
paragraph (b)(1) do not apply in certain
cases involving abusive arbitrage
devices.

(2) Universal cap on value of
nonpurpose investments allocated to an
issue—(i) Application. The rules in this
paragraph (b)(2) provide an overall
limitation on the amount of gross
proceeds allocable to an issue. Although
the universal cap generally may be
applied at any time in the manner
described in this paragraph (b)(2), it
need not be applied on any otherwise

required date of application if its
application on that date would not
result in a reduction or reallocation of
gross proceeds of an issue. For this
purpose, if an issuer reasonably expects
as of the issue date that the universal
cap will not reduce the amount of gross
proceeds allocable to the issue during
the term of the issue, the universal cap
need not be applied on any date on
which an issue actually has all of the
following characteristics—

(A) No replacement proceeds are
allocable to the issue, other than
replacement proceeds in a bona fide
debt service fund or a reasonably
required reserve or replacement fund;

) The net sale proceeds of the
issue—

(1) Qualified for one of the temporary
periods available for capital projects,
restricted working capital expenditures,
or pooled financings under paragraphs
§1.148-2 (e)(2), (e)(3), or (e)(4), and
those net sales proceeds were in fact
allocated to expenditures prior to the
expiration of the longest applicable
temporary period; or

(2) were deposited in a refunding
escrow and expended as originally
expected,;

&I) The issue does not refund a prior
issue that, on any transfer date, has
unspent proceeds allocable to it;

(I?)eNone of the bonds are retired prior
to the date on which those bonds are
treated as retired in computing the yicld
on the issue; and

(E) No proceeds of the issue are
invested in qualified student loans or
qualified mortgage loans.

(ii) General rule. Except as otherwise
provided below, amounts that would
otherwise be gross proceeds allocable to
an issue are allocated (and remain
allocated) to the issue only to the extent
that the value of the nonpurpose
investments allocable to those gross
proceeds does not exceed the value of
all outstanding bonds of the issue. For
this purposs, gross proceeds allocable to
cash, tax-exempt bonds that would be
nonpurpose investments (absent section
148(b)(3)(A)), qualified student loans,
and qualified mortgage loans are treated
as nonpurpose investments. The values
of bonds and investments are
determined under § 1.148—4(e) and
§ 1.148-5(d), respectively. The value of
all outstanding bonds of the issue is
referred to as the universal cap. Thus,
for example, the universal cap for an
issue of plain par bonds is equal to the
outstanding stated principal amount of
those bonds plus accrued interest.

(iii) Determination and application o]
the universal cap. Except as otherwise
provided, beginning with the first bond
year that commences after the second
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anniversary of the issue date, the

amount of the universal cap and the
value of the nonpurpose investments
must be determined as of the first day

of each bond year. For refunding and
refunded issues, the cap and values

must be determined as of each date that,
but for this paragraph (b){2), proceeds of
the refunded issue would become
transferred proceeds of the refunding
issue, and need not otherwise be
determined in the bond year in which
that date occurs. All values are
determined as of the close of business
on each determination date, after giving
effect to all payments on bonds and
payments for and receipts on
investments on that date.

(iv) General ordering rule for
allocations of amounts in excess of the
universal cap—(A) Iri general. If the
value of all nonpurpose investments
allocated to the gross proceeds of an
issue exceeds the universal cap for that
issue on a date as of which the cap is
determined under paragraph (b)(2)(iii)
of this section, nonpurpose investments
allocable to gross proceeds necessary to
eliminate that excess cease to be
allocated to the issue, in the following
order of priority—

(1) First, nonpurpose investments
allocable to replacement proceeds; *

(2) Second, nonpurpose investments
allocable to transferred proceeds; and

(3) Third, nonpurpose investments
allocable to sale proceeds and
investment proceeds.

(B) Re-allocation of certain amounts.
Except as provided in § 1.148-9(b)(3),
amounts that cease to be allocated to an
issue as a result of the application of the
universal cap may only be allocated to
another issue as replacement proceeds.

_ (C) Allocations of portions of
investments. Portions of investments to
which this paragraph (b)(2)(iv) applies
are allocated under either the ratable
method or the representative method in
the same manner as allocations of
portions of investments to transferred
proceeds under § 1.148-9(c).

(v) Nonpurpose investments in a bona
fide debt service fund not counted. For
purposes of this paragraph (b)(2),
nonpurpose investments allocated to
gross praceeds in a bona fide debt
service fund for an issue are not taken
into account in determining the velue of
the nonpurpose investments, and those
nonpurpose investments remain
allocated to the issue.

(c) Fair market value limit on
allocations to nonpurpose investments.
Upon a purchasa or sale of a
nonpurpose investment, gross proceeds
of an issue are not allocated to a
payment for that nonpurpose
investment in an amount greater than,

or to a receipt from that nonpurpose
investment in an amount less than, the
fair market value of the nonpurpose
investment as of the purchase or sale
date. For purposes otP this paragraph (c)
only, the fair market value of a
nonpurpose investment is adjusted to
take into account qualified
administrative costs allocable to the
investment.

(d) Allocation of gross proceeds to
expenditures—(1) Expenditures in
general—(i) General rule, Reasonable
accounting methods for allocating funds
from different sources to expenditures
for the same governmental purpose
include any of the following methods if
consistently applied: a specific tracing
method; a gross proceeds spent first
method; a first-in, first-out method; or a
ratable allocation method.

(ii) General limitation. An allocation
of gross proceeds of an issue to an
expenditure must involve a current
outlay of cash for a governmental
pmzose of the issue. A current outlay of
cash means an outlay reasonably
expected to occur not later than 5
banking days after the date as of which
the allocation of gross proceeds to the
expenditure is made.

2) Treatment of gross proceeds
invested in purpose investments—(i) In
general. Gross proceeds of an issue
invested in a purpose investment are
allocated to an expenditure on the date
on which the conduit borrower under
the purpose investment allocates the
gross proceeds to an expenditure in
accordance with this paragraph (d).

(ii) Exception for qualified mortgage
loans and qualified student loans. If
gross proceeds of an issue are allocated
to a purpose investment that is a
qualified mortgage loan or a qualified
student loan, those gross proceeds are
allocated to an expenditure for the
governmental purpose of the issue on
the date on which the issuer allocates
gross proceeds to that purpose
investment.

(iii) Continuing allocation of gross
proceeds to purpose investments.
Regardless of whether gross proceeds of
a conduit financing issue invested in a
purpose investment have been allocated
to an expenditure under paragraph
(d)(2) (i) or (ii) of this section, with
respect to the actual issuer those gross
proceeds continue to be allocated to the
purpose investment until the sale,
discharge, or other disposition of the
purpose investment.

(?; Expenditures for working capital
purposes—(i) In general. Except as
otherwise provided in this paragraph
(d)(3) or paragraph (d)(4) of this section,
proceeds of an issue may only be
allocated to working capital

expenditures as of any date to the extent
that those working capital expenditures
exceed available amounts (as defined in
paragraph (d)(3)(iii) of this section) as of
that date (i.e., & “proceeds-spent-last”
method). For this purpose, proceeds
include replacement proceeds described
in § 1.148-1(c)(4).

(ii) Exceptions—{A) General de
minimis exception. Paragraph (d)(3)(i) of
this section does not apply to
expenditures to pay—

(1) Any qualified administrative costs
within the meaning of §§ 1.148-5(e)(2)
(i) or (ii), or § 1.148-5(e)(3)(ii)(A);

(2) Fees for qualified guarantees of the
issue or payments for a qualified hedge
for the issue;

(3) Interest on the issue for a period
commencing on the issue date and
ending on the dete that isthe later of
three years from the issue date or one
year after the date on which the project
is placed in service;

(4) Amounts paid to the United States
under sections 1.148-3, 1.148-5(c), or
1.148-7 for the issue;

(5) Costs, other than those described
in paragraphs (d)(3)(ii)(A) (1) through
(4) of this section, that do not exceed 5
percent of the sale proceeds of an issue
and that are directly related to capital
expenditures financed by the issue (e.g.,
initial operating expenses for a new
capital project);

(6) Principal or interest on an issue
paid from unexpected excess sale or
investment proceeds; and

(7) Principal or interest on an issue
paid from investment earnings on a
reserve or replacement fund that are
deposited in a bona fide debt service
fund.

(B) Exception for extraordinary items.
Paragraph (d)(3)(i) of this section does
not apply to expenditures for
extraordinary, nonrecurring items that
are not customarily payable from
current revenues, such as casualty
losses or extraordinary legal judgments
in amounts in excess of reasonable
insurance coverage. If, however, an
issuer or a related party maintains a
reserve for such items (e.g., a self-
insurance fund) or has set aside other
available amounts for such expenses,
gross proceeds within that reserve must
be allocated to expenditures only after
all other available amounts in that
reserve are expended.

(C) Exception for payment of
principal and interest on prior issues.
Paragraph (d)(3)(i) of this section does
not apply to expenditures for payment
of principal, interest, or redemption
prices on a prior issue and, fora
crossover refunding issue, interest on
that issue.
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(D) No exceptions if replacement
proceeds created. Thoe exceptions
provided in this graph (d)(3)(ii) do
not apply if the allocation merely
substitutes gross proceeds for other
amounts that would have been used to
make those expenditures in @ manner
that gives rise to replacement proceeds.
For example, if a rurported
reimbursement allocation of proceeds of
a reimbursement bond does not result in
an expenditure under § 1.150-2, those
proceeds may not be allocated to pay
interest on an issue that, absent this
allocation, would have been paid from
the issuer’s current revenues.

(iif) Definition of available amount—
(A) In general. For purposes of this
paragraph (d)(3), available amount
means any amount that is available to
an issuer for working capital
expenditure purposes of the type
financed by an issus. Except as
otherwise provided, available amount
excludes procesds of the issue but
includes cash, investments, and other
amounts held in accounts or otherwise
by the issuer or a related party if those
amounts may be used by the issuer for
working capital expenditures of the type
being financed by an issue without
1 insﬁativa or judicial action and without
a legislative, judicial, or contractual
requirement that those amounts be
reimbursed.

(B) Reasonable working capital
reserve treated as unavailable. A
reasonable working capital reserve is
treated as unavailable. Any working
capital reserve is reasonable if it does
not exceed 5 percent of the actual
working capital expenditures of the
issuer in the fiscal year before the year
in which the determination of available
amounts is made, For this purpose only,
in determining the working capital
expenditures of an issuer for a prior
fiscal year, any expenditures (whether
capital or working capital expenditures)
that are paid out of current revenuss
may be treated as working capital
expenditures,

C) Qualified endowment funds
treated as unavailable. For a 501(c)(3)
organization that is a hospital,
university, or similar institution, a
qualified endowment fund is treated as
unavailable. A fund is a qualified
endowment fund if—

(1) The fund is derived from gifts or
bequests, or the income thereon, that
were neither made nor reasonably
expected to be used to pay working
capital expenditures;

2) Pursuant to reasonable, established
practices of the organization, the
governing body of the 501{c)(3)
organization designates and consistently
operates the fund as a permanent

endocwment fund or quasi-sndowment
fund restricted as to uss; and

(3) There is an independent
verification (e.g., from an independent
certified public accountant) that the
fund is reasonably necassary as part of
the organization’s permanent capital.

(D) Application to statutory safe
harbor for tax and revenue anticipation
bonds. For purposes of section
148(f)(4)(B}(iii){I1), available amount has
the same meaning as in paragraph
(d)(8)(iii) of this section, & t that the
otherwise-permitted masonabL working
capital reservae is treated as part of the
available amount.

(4) Expenditures for grants—{i) In
general. Gross Emcaeds of an issue that
are used to @ a grant are allocated
to an expenditure on the date on which
the t is mada.

(it) Characterization of repayments of
grants. If any amount of a grant financed
by timss precesds of an issue is repaid
to :{frantor, the repaid amount is
treated as unspent proceeds of the issue
as of the repayment date unless
expended within 60 days of repayment.

iii) Definition of grant. Grant means
a transfer for a governmental purpose of
money or property to a transferee that is
not a related party to or an agent of the
transferor. The transfer must not impose
any obligation or condition to directly
or indirectly repay any amount to the
transferor. Obligeticns or conditions
intended solely to assure sxpenditure of
the transferred moneys in accordance
with the governments! purpoese of the
transfer do not prevent a trensfer from
being a grant.

(5) Expenditures for reimbursement
purposes. In allocating gross proceeds of
issues of reimbursement bonds (as
defined in §1.150-2)) to certaln
expenditures, § 1.150-2 applies. In
allocating gross proceeds to an
expenditure to reimburss a previously
paid working capital expenditure,
paragraph (d)(3) of this section applies.
Thus, if the expenditure is described in
paragraph {d)(3)(ii) of this section or
there are no available emounts on the
date a working capital expenditure is
made and there are no other available
amounts on the dste of the
reimbursement of that expenditure,
gross proceeds are aliccated to the
working capital expenditure as of the
date of the reimbursement.

(6) Expenditures of certain
commingled investment proceeds of
governmental issues. This paragraph
(d)(6) applies to any issue of
governmental bonds, any issue of
private activity bonds issued to finance
a facility that is required by section 142
to be owned by a governmental unit,
and any portion of an issue that is not

treated as consisting of private activity
bonds under section 141{b)(9).
Invesiment proceeds of the issue (other
than investment proceeds held In a
refunding escrow) are treated as
allocated to expenditures for a
governmental purpose when the
amounts are deposited in a commingled
fund with substantial tax or other
revenues from governmental operations
of the issuer and the amounts are
reasonably expected to be spent for
governmental purposes within 6 months
from the date of the commingling. In
establishing these reasonable
expectations, an issuer may use any
reasonable accounting assumption and
is not bound by the proceeds-spent-last
assumption generally required for
working capital expenditures under
paragraph &)(3) of this section.

(7) Payments to related parties. Any
payment of gross proceeds of the issue
to a related party of the payoris not an
expenditure of those gross proceeds.

e) Special rules for commingled
funds—(1) In generol. An accounting
method for gross proceeds of an issue in
a commingled fund, other than a bona
fide debt service fund, is reasonable
only if it satisfies the requirements of
paragraphs (e)(2) through (6) of this
section in addition to the other

uirements of this section.

2) Investments held by a commingled
fund—{i) Required ratable allocations.
Not less frequently than as of the close
of each fiscal period, all payments and
receipts (including deemed payments
and receipts) on investments held by a
commingled fund must be allocated (but
not necessarily distributed) among the
different investors in the fund. This
allocation must be based on a
consistently applied, reasonable ratable
allocation method.

(ii) Safe harbors for ratable allocation
methods. Reasonable ratable allocation
methods include, without limitation,
methods that allocate these items in
proportion to either—

(X) The average daily balances of the
amounts in the commingled fund from
different investors during a fiscal period
(as described in paragraph {e)(4) of this
section); or

(B) The average of the beginning and
ending balances of the amounts in the
commingled fund from different
investors for a fiscal period that does
nor exceed one month,

(iii) Definition of investor. For
purposes of this paragraph (e), the term
investor means each different source of
funds invested in a commingled fund.
For example, if a city invests gross
proceeds of an issue and tax revenues i
a commingled fund, it is treated as two
different investors.
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(3) Certain expenditures involving a
commingled fund. If a ratable allocation
method is used under paragraph (d) of
this section to allocate expenditures
from the commingled fund, the same
ratable allocation method must be used
to allocate payments and receipts on
investments in the commingled fund
under parafraph (e)(2) of this section.

(4) Fiscal periods. The fiscal year of a
commingled fund is the calendar year
unless the fund adopts another fiscal
year. A commingled fund may use any
consistent fiscal period that does not
exceed three months (e.g., a daily,
weekly, monthly, or quarterly fiscal
period).

" (5) Unrealized gains and losses on
investments of a commingled fund—(i)
Mark-to-market requirement for internal
commingled funds with longer-term
investment portfolios. Except as
otherwise provided in this paragraph
(e), in the case of a commingled fund in
which the issuer and any related party
own more than 25 percent of the
beneficial interests in the fund (an
internal commingled fund), the fund
must treat all its investments as if sold
at fair market value either on the last
day of the fiscal year or the last day of
each fiscal period. The net gains or
losses from these deemed sales of
investments must be allocated to all
investors of the commingled fund
during the period since the last
allocation,

(ii) Exception for internal commingled
funds with shorter-term investment
portfolios. If the remaining weighted
average maturity of all investments held
by a commingled fund during a
perticular fiscal year does not exceed 18
months, and the investments held by
the commingled fund during that fiscal
year consist exclusively of obligations,
the mark-to-market requirement of
paragraph (e)(5)(i) of this section does
not apply.

(i iYException for commingled reserve
funds and sinking funds. The mark-to-
market requirement of paragraph
(e)(5)(i) of this section does not apply to
a commingled fund that operates
exclusively as a reserve fund, sinking
fund, or replacement fund for two or
more issues of the same issuer.

(6) Allocations of commingled funds
serving as common reserve funds or
sinking funds—(i) Permitted ratable
allocation methods. If a commingled
fund serves as a common reserve fund,
replacement fund, or sinking fund for
two or more issues (a commingled
reserve), after making reasonable
adjustments to account for proceeds
allocated under paragraph (b)(1) or
(b)(2) of this section, investments held
by that commingled fund must be

allocated ratably among the issues
served by the commingled fund in
accordance with one of the following
methods—

(A) The relative values of the bonds
of those issues under § 1.148—4(e);

(B) The relative amounts of the
remaining maximum annual debt
service requirements on the outstanding
principal amounts of those issues; or

(C) The relative original stated
principal amounts of the outstanding
issues.

(i) Frequency of allocations. An
issuer must make any allocations
required by this paragraph (e)(6) as of a
date at least every 3 years and as of each
date that an issue first becomes secured
by the commingled reserve. If relative
original principal amounts are used to
allocate, allocations must also be made
on the retirement of any issue secured
by the commingled reserve.

§1.148-7 Spending exceptions to the
rebate requirement.

(a) Scope of section—(1) In general.
This section provides guidance on the
spending exceptions to the arbitrage
rebate requirement of section 148(f)(2).
These exceptions are the 6-month
exception in section 148(f)(4)(B) (the 6-
month exception), the 18-morith
exception under paragraph (d) of this
section (the 18-month exception), and
the 2-year construction exception under
section 148(f)(4)(C) (the 2-year
exception) (collectively, the spending
exceptions).

(2) Relationship of spending
exceptions. Each of the spending
excegu’ons is an independent exception
to arbitrage rebate. For example, a
construction issue may qualify for the 6-
month exception or the 18-month
exception even though the issuer makes
one or more elections under the 2-year
exception with respect to the issue.

(3) Spending exceptions not
mandatory. Use of the spending
exceptions is not mandatory. An issuer
may apply the arbitrage rebate
requirement to an issue that otherwise
satisfies a spending exception. If an
issuer elects to pay penalty in lieu of
rebate under the 2-year exception,
however, the issuer must apply those
penalty provisions.

(b) Rules applicable for all spending
exceptions. The provisions of this
paragraph (b) apply for purposes of
applying each of the spending
exceptions.

(1) Special transferred proceeds
rules—(i) Application to prior issues.
For purposes of applying the spending
exceptions to a prior issue only,
proceeds of the prior issue that become

transferred proceeds of the refunding
issue continue to be treated as unspent
proceeds of the prior issue. If the prior
issue satisfies one of the spending
exceptions, the proceeds of the prior
issue that are excepted from rebate
under that spending exception are not
subject to mgate either as proceeds of
the prior issue or as transferred
proceeds of the refunding issue.

(ii) Application to refunding issues—
(A) In general. The only spending
exception applicable to refunding issues
is the 6-month exception. For purposes
of applying the 6-month exception to a
refunding issue only, pro s of the
prior issue that become transferred
proceeds of the refunding issue
generally are not treated as proceeds of
the refunding issue and need not be
spent for the refunding issue to satisfy

at spending exception. Even if the
refunding issue qualifies for that
spending exception, those transferred
proceeds are subject to rebate as
proceeds of the refunding issue unless
an exception to rebate applied to those
proceeds as proceeds of the prior issue.

(B) Exception. For purposes of
applying the 6-month exception to
refunding issues, those transferred
proceeds of the refunding issue

_ excluded from the gross proceeds of the

prior issue under the special definition
of gross proceeds in paragraph (c)(3) of
this section, and those that transferred
from a prior taxable issue, are generally
treated as gross proceeds of the
refunding issue. Thus, for the refunding
issue to qualify for the 6-month
exception, those proceeds must be spent
within 6 months of the issue date of the
refunding issue, unless those amounts
continue to be used in a manner that
does not cause those amounts to be
gross proceeds under paragraph (c)(3) of
this section.

(2) Application of multipurpose issue
rules. Except as otherwise provided, if
any portion of an issue is treated as a
separate issue allocable to refunding
purposes under § 1.148-9(h) (relating to
multipurpose issues), for purposes of
this section, that portion is treated as a
separate issue.

3) Expenditures for governmental
purposes of the issue. For purposes of
this section, expenditures for the
governmental purpose of an issue
include payments for interest, but not
principal, on the issue, and for principal
or interest on another issue of
obligations. The preceding sentence
does not apply for purposes of the 18-
month and 2-year exceptions if those
payments cause the issuetobe a
refunding issue.

(4) De minimis rule, Any failure to
satisfy the final spending requirement of
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the 18-month or the 2-year
exception is disregarded if the issuer
exercises due diligence to complete the
project financed and the amount of the
failure does not exceed the lesser of 3
percent of the issue price of the issue or
$250,000.

(5) Special definition of reasonably
required reserve or replacement fund.
For purposes of this section only, a
reasonably required reserve or
replacement fund also includes any
fund to the extent described in §1.148-
5(c)(3)(i}(E) or (G).

(6) Pooled financing issue—{i) In
general. Except as otherwise provided
in this paragraph [b)(6), the spending
exceptions apply to a pooled financing
;ssue asa wh?la. rather than to each

oan separatsly.

(i) Eﬁectmyto apply spending
exceptions separately to each loan—(A)
In general. At the election (made on or
before the issue date) of the issuer of a
pooled financing issus, the spending
exceplions are applied separately to
each conduit loan, and the applicable
spending requirements for a loan begin
on the earlier of the date the loan is
made, or the first day fellowing the 1-
year period beginning on the issue date
of the pooled financing issue. If this
election is made, the rebate requirement
applies to, and none of the spending
exceptions are available for, gross
proceeds of the pooled financing bonds
before the date on which the spending
requirements for those proce:gf begin.

B) Application of spending
exceptions. If the issuer makes the
election under this paragraph [b)(6)(ii),
the rebate requirement is satisfied for
proceeds used to finance a particular
conduit loan to the extent t.t:t the loan
satisfies a spending exception or the
small issuer exception under § 1.148-8,
regardless of whether any other conduit
leans allocsble to the issue satisfy such
an exception. A pooled financing issue
is an issue of arbitrage bonds, however,
unless the entire issue satisfies the
requirements of section 148. An issuer
may pay rebate for some conduit loans

1% penalty for other
conduit loans from the same pooled
financing issue. The 1% percent penalty
; s computed separately for each conduit
oan.

(C) Elections under 2-{8&!‘ exception,
If the issuer makes the election under
this paragraph (b){6)(ii), the issuer may
make all elections under the 2-year
exception separately for sach loan.
Elections regarding a loan that
otherwise must be made by the issuer
on or before the issue date instead may
be made on or before the date the loan
is made (but not later than 1 year after
the issue date).

(D) Ex: e. The operation of this
?aragraph )(6) is illustrated by the

ollowing example:

Example. Pooled financing issue. On
January 1,1094, Authority J issues bonds. As
of the issue date, / reasonably expects to use
the proceeds of the issue to make loans to
City K, County L, and City M. J/ does not
reasonably expect to use mare than 75
percent of the available construction
proceeds of the issue for construction
expenditures, On or before the issuse date, J
slects to npgiy the spending exceptions
separately for each loan, with spending
requirements beginning on the earlier of the
date the loan is made or the first
following the 1-year period beginning on the
issue date. On February 1, 1094, Jloans a
portion of the proceeds to K, and K
reasonably expects that 45 percent of those
amounts will be used for construction
expenditures. On the date this loen is made,
] elects under paragraph (j) of this section to
treat 60 percent of the amount loaned to X
as a separate construction issue, and also
elects the 1%z percent penalty under
paragraph (k) of this section for the separate
construction issue. On March 1, 1994, Jloans
a portion of the proceeds to L, and L
reasonably expects that more than 75 percent
of those amounts will be used for
construction expenditures. On March 1,
1995, / loans the remainder of the
to M, and none of those amounts will be used
for construction expenditures. J must satisfy
the rebate requirement for all gross proceeds
before those amounts are loaned. For the Joan
to K, the spending periods begin on February
1, 1994, and the 1V percent penal:"y must be
paid for any failure to meet a spending
requirement for the partion of the loan to X
that is treated as a separate construction
issue. Rebate must be paid on the remaining
portion of the loan to X, unless that portion
qualifies for the 6-month exception. For the
loan to L, the spending periods begin on
March 1, 1994, and the rebate requirement
must be satisfied unless the 6-month, 18-
month, or the 2-year exception is satisfied
with respect to those amounts. For the loan
to M, the spending periods begin on January
2, 1985, and the rebate requirement must be
satisfied for thoss amounts unless the 6-
month or 18-month exception is satisfied.

(c) 6-month exception— (1) General
rule. An issus is treated as meeting the
rebate requirement if—

(i) The gross proceeds {as modified by
paragraph {c){3) of this section) of the
issue are allocated to expenditures for
the governmental 'gurposes of the issus
within the 6-month pericd beginning on
the issue date (the 6-month spending
period); and

(ii) The rebate requirament is met for
amounts not required to be within
the 6-month di (excluding
earnings on a fide debt service

fund).

(2) Additional period for certain
bonds. The 6-month spe{:dmg period is
extended for an additional 6 months in
certain circumstances fied under
section 148{f(4)(B){ii).

(3) Amounts not included in gross
proceeds. For purposes of paragraph
(c)(1){) of this section only, gross
proceeds has the meaning used in
§1.148-1, except it does not include
amounts—

(i) In a bona fide debt service fund;

(ii) In a reasonebly required reserve or
replacement fund (see § 1.148-7(b)(5));

iii) That, as of the issue datse, are not
reasonably expected to be gross
proceeds but that become gross
proceeds after the end of the 6-month
spending period;

(iv) Representing sale or investment
proceeds derived from payments under
any purpose investment of the issue;
and

(v) Representing repayinents of grants
(as defined in § 1.148-6(d)}{4)) financed
by the issue,

(4) Series of refundings. If a principal
purpose of a series of refunding issues
is to exploit the difference between
taxable and tax-exempt interest rates by
investing proceeds during the temporary
periods provided in § 1.148-9(d), the 6-
month spending period for all issues in
the series begins on the issue date of the
first issue in the series.

(d) 18-month exception—{1) General
rule. An issue is treated as meeting the
rebate requirement if all of the following
requirements are satisfied—

i) 18-month expenditure schedule
met. The gross proceeds (as defined iu
paragraph (d)(3) of this section) are
allocated to expenditures fora
governmental p of the issue in
accordance with the following schedule
(the 18-month expenditure schedule)
measured from the issue date—

(A) At least 15 percent within 6
months (the first spending period);

(B) At least 60 percent within 12
months (the second spending period);
and

(C) 100 percent within 18 months (the
third spending period).

(ii) Rebate requirement met for
amounts not required to be spent. The
rebate requirement is met for all
amounts not required to be spent in
accordance with the 18-month
expenditure schedule {other than
earnings on @ bona fide debt service
fund).

(iii) Issue qualifies for initial
temporary period. All of the gross
proceeds (as defined in paragraph
(d)(3)(i) of this section) of the issue
qualify for the initial temporary period
under § 1.148-2{e)(2). )

(2) Extension for reasonable retainage
An issue does not fail to satisfy the
spending requirement for the third
spending period as a result of a
reasonable retainage if the reasonable
retainage is allocated to expenditures
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within 30 months of the issue date.
Reasonable re has the meaning
under paragraph (h) of this sectien, as
modified to refer to net sale proceeds on
the date 18 months after the issue date.

(3) Gross proceeds—{i} Definition of
gross proceeds. For tgzj.\:poses of
paragraph (d](1] of this section only,
gross proceeds means gross proceeds as
defined in paragraph (c)(3) of this
section, as modified to refer to 18
months™ in p (c)(3)(iii) of this
section in lieu of “8 months.”

(ii) Estimated earnings. For purposes
of det2rmining compliance with the first
two spending periods under paragraph
(d)(1)(i) of this section, the amount of
investment proceeds included in gross
proceeds of the issue is determined
based on the issuer’s reasonable
expectations on the issue date.

(4) Application to multipurpose
issues. This paragraph (d) does not
apply to an issue any portion of which
is treated as meeting the rebate
requirement under paragraph (e) of this
section (relating to the 2-year
exception).

(¢) 2-year exception—{1) General rule.
A construction issue is treated as
meeting the rebate requirement for
available construction proceeds if those
proceeds are allocated to expenditures
for governmental purposes of the issue
in accordance with the following
scheduls (the 2-year expenditure
;r/’:edule). measured from the issue

ate—

(i) At least 10 percent within 6
months (the first spending period);

(ii} At Jeast 45 within 1 year
(the second spending period);

(iii) At least 75 percent within 18
months (the third spending period); and
_ (iv) 100 percent within 2 years (the
fourth spending period).

(2) Extension for reasonable retainage.
An issue does not fail to satisfy the
spending requirement for the fourth
spending period as a result of unspent
amounts for reasonable retainage (as
defined in paragraph (h) of this section)
if those amounts are allocated ta
“‘\Pendimres within 3 years of the issue
date,

(3) Definitions. Fur
year exception, the
apply:

_ (i) Real property means lend and
‘mprovements to land, such as buildings
or other inherently permanent

structures, including interests in real
Property. For example, real property

includes in a building, plumbing
Systems, central heating or air-

conditi 5, or ducts,
‘ele‘vatomhm ina
building, paved parking areas, roads,

ses of the 2-
wing definitions

rlvnharves and docks, bridges, and sewage
es.

(ii) Tangible personal property means
any tangible property o than real
property, including interests in tangible
personal property, For example, tangible
personal proparty includes machinery
that is not a structural component of a
building, subway cars, fire trucks,
automobiles, office equipment, testing
equipment, and furni i

(iit) Substantially completed.
Construction may be treated as
substantially completed when the issuer
abandons construction or when at least
90 percent of the total costs of the
construction reasonably expected, as of
that date, to be financed with the
available construction proceeds have
been allocatad to expenditures.

(f) Construction issue—(1) Definition.
Construction issue means any issue that
is not a refunding issue if—

(i) The issuer reasonably expects, as of
the issue date, that at least 75 percent
of the available construction proceeds of
the issue will be allocated to
construction nditures (as defined in
paragraph (g) of this section) for
property owned by a governmental unit
or a 501(c)(3) organization; and

(ii) Any private activity bonds that are
part of the issus are qualified 501(c)(3)
bonds or private activity bonds issued to
finance proparty to. be owned by a
governmental unit or a 501(c)(3)
organization.

2) Use of actual facts. For the
provisions of paragraphs (e) through (m)
of this section that apply based on the
issuer's reasonahle expectations, an
issuer may elect on or before the issue
date to apply all of those provisions
based on actual facts,

(3) Ownership requirement—{i) In
general. A governmental unit or
501(c)(3) organization: is treated as the
owner of property if it would be treated
as the owner for Federal income tax
purposes, For obligatiens issued en
behalf of a State or local governmental
unit, the entity that actually issues the
bonds is treated as a governmental unit.

(ii) Safe harber fer leases and
maneagement contracts. Property leased
by a governmental unit or a 501(c)(3)
organization is treated as owned by tha
governmental unit ar 501(c)(3)
organization if the lessee complies with
the requirements of saction 142(b)(1)(B).
For a bond described in section
142(a)(6), the requirements of section
142(b)(1)(B) apply as modified by
section 146(R)(2).

(8) Construction expenditures—(1)
Definition. Except as otherwise
provided, construction expenditures
means capital expenditures (as defined
in §1.150-1) that are sllocable to the

cost of real property or constructed
personal property (as defined in
paragraph (g)(3) of this section). Except
as provided in paragraph (g)(2) of this
section, construction expenditures do
not include expenditures for
acquisitions of interests in land or other
existing real property.

(2) Certain acquisitions under turnkey
contracts treated as construction
expenditures. Expenditures are not for
the acquisition of an interest in existing
real property other than land if the
contract between the seller and the
issuer requires the seller to build or
install the property (e.g., a turnkey
coniraet), but only to the extent that the
property has not been built or installed
at the time the parties enter into the
contract,

(3) Constructed personal property.
Constructed personal property means
tangible personal property (or, if
acquired pursuant to a single
acquisition contract, properties) er
specially developed camputer software
if—

(i) A substantial portion of the
property or properties is completed
more than 6 months after the earlier of
the date construction or rehabilitation
commenced and the date the issuer
entered into an acquisition contract;

(ii) Based on the reasonable
expectations of the issuer, if any, or
representations of the person
constructing the property, with the
exercise of due diligence, completion of
canstruction or rehabilitation (and
delivery to the issuer) could not have
occurred within that 6-month period;
and

(iii) If the issuer itself builds or
rehabilitates the property, not more than
75 percent of the capitalizable cost is
attributable to property acquired by the
issuer (e.g., components, raw materials,
and other supplies).

(4) Speciagy developed computer
software. Specially developed computer
software means any programs or
routines used to cause a computar to
perform a desired task or set of tasks,
and the documentation required to
describe and maintain those programs,
provided that the software is specially
developed and is functionally related
and subordinate to real property or
other constructed personal properzi.

(5) Examples. Tge operation of this
paragraph (g) is illustrated by the
following examples:

Example 1. Purchase of construction
materials. City A issues bonds to finance a
new office building. A uses proceeds of the
bonds to purchase materials to be used in
constructing the building, such as hricks,
pipes, wires, lighting, carpeting, heating
equipment, and similar materials.
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Expenditures by A for the construction
materials are construction expenditures
because those expenditures will be
capitalizable to the cost of the building upon
completion, even though they are not
initially capitalizable to the cost of existing
real Eroperty. This result would be the same
if A hires a third-party to perform the
construction, unless the office building is
partially constructed at the time that A
contracts to purchase the building.

Example 2. Turnkey contract. City B issues
bonds to finance a new office building. B
enters into a turnkey contract with developer
D under which D agrees to provide B with
a completed building on a specified
completion date on land currently owned by
D. Under the agreement, D holds title to the
land and building and assumes any risk of
loss until the completion date, at which time
title to the land and the building will be
transferred to B. No construction has been
performed by the date that B and D enter into
the agreement. All payments by B to D for
construction of the building are construction
expenditures because all the payments are
properly capitalized to the cost of the
building, but payments by B to D allocable
to the acquisition of the land are not
construction expenditures,

Example 3. Right-of-way. P, & public
agency, issues bonds to finance the
acquisition of a right-of-way and the
construction of sewage lines through
numerous parcels of land. The right-of-way is
acquired primarily through P’s exercise of its
powers of eminent domain, As of the issue
date, P reasonably expects that it will take
approximately 2 years to acquire the entire
right-of-way because of the time normally
required for condemnation proceedings. No
expenditures for the acquisition of the right-
of-way are construction expenditures because
they are costs incurred to acquire an interest
in existing real property.

Example 4. Subway cars. City C issues
bonds to finance new subway cars. C
reasonably expects that it will take more than
6 months for the subway cars to be
constructed to C's specifications. The subway
cars are constructed personal property.
Alternatively, if the builder of the subway
cars informs C that it will only take 3 months
to build the subway cars to C's specifications,
no payments for the subway cars are
construction expenditures.

Example 5. Fractional interest in property.
U, a public agency, issues bonds to finance
an undivided fractional interest in a newly
constructed power-generating facility. U
contributes its ratable share of the cost of
building the new facility to the project
manager for the facility. U's contributions are
construction expenditures in the same
proportion that the total expenditures for the
facility qualify as construction expenditures.

Example 6. Park land. City D issues bonds
to finance the purchase of unimproved land
and the cost of subsequent improvements to
the land, such as grading and landscaping,
necessary to transform it into a park. The
costs of the improvements are properly
capitalizable to the cost of the land, and
therefore, are construction expenditures, but
expenditures for the acquisition of the land
are not,

(h) Reasonable retainage definition.
Reasonable retainage means an amount,
not to exceed 5 percent of available
construction proceeds as of the end of
the fourth spending period, that is
retained for reasonable business
purposes relating to the property
financed with the proceeds of the issue.
For example, a reasonable retainage may
include a retention to ensure or promote
compliance with a construction contract
in circumstances in which the retained
amount is not yet payable, or in which
the issuer reasonably determines that a
dispute exists regarding completion or
payment.

(i) Available construction proceeds—
(1) Definition in general. Available
construction proceeds has the meaning
used in section 148(f)(4)(C)(vi). For
purposes of this definition, earnings
include earnings on any tax-exempt
bond. Pre-issuance accrued interest and
earnings thereon may be disregarded.
Amounts that are not gross proceeds as
a result of the application of the
universal cap under § 1.148-6(b)(2) are
not available construction proceeds.

(2) Earnings on a reasonably required
reserve or replacement fund. Earnings
on any reasonably required reserve or
replacement fund are available
construction proceeds only to the extent
that those earnings accrue before the
eerlier of the date construction is
substantially completed or the date that
is 2 years after the issue date. An issuer
may elect on or before the issue date to
exclude from available construction
proceeds the earnings on such a fund.
If the election is made, the rebate
requirement applies to the excluded
amounts from the issue date.

(3) Reasonable expectations test for
future earnings. For purposes of
determining compliance with the
spending requirements as of the end of
each of the first three spending periods,
available construction proceeds include
the amount of future earnings that the
issuer reasonably expected as of the
issue date.

(4) Issuance costs. Available
construction proceeds do not include
gross proceeds used to pay issuance
costs financed by an issue, but do
include earnings on such proceeds.
Thus, an expenditure of gross proceads
of an issue for issuance costs does not
count toward meeting the spending
requirements. The expenditure of
earnings on gross proceeds used to pay
issuance costs does count toward
meeting those requirements. If the
spending requirements are met and the
proceeds used to pay issuance costs are
expended by the end of the fourth
spending period, those proceeds and the

earnings thereon are treated as having
satisfied the rebate requirement.

(5) One and one-half percent penalty
in lieu of arbitrage rebate. For purposes
of the spending requirements of
paragraph (e) of this section, available
construction proceeds as of the end of
any spending period are reduced by the
amount of penalty in lieu of arbitrage
rebate (under paragraph (k) of this
section) that the issuer has paid from
available construction proceeds before
the last day of the spending period.

(6) Payments on purpose investments
and repayments of grants. Available
construction proceeds do not include—

(i) Sale or investment proceeds
derived from payments undeér any
purpose investment of the issue; or

(ii) Repayments of grants (as defined
in § 1.148-6(d)(4)) financed by the issue

(7) Examples. The operation of this
paragraph (i) is illustrated by the
following examples:

Example 1. Treatment of investment
earnings. City F issuas bonds having an issue
price of $10,000,000. F deposits all of the
proceeds of the issue into & construction fund
to be used for expenditures other than cos's
of issuance. F estimates on the issue date
that, based on reasonably expected
expenditures and rates of investment,
earnings on the construction fund will be
$800,000. As of the issue date and the end
of each of the first three spending periods,
the amount of available construction
proceeds is $10,800,000. To qualify as &
construction issue, F must reasonably expect
on the issue date that at least $8,100,000 (75
percent of $10,800,000) will be used for
construction expenditures. In order to mee!
the 10 percent spending requirement at the
end of the first spending period, F must
spend at least $1,080,000. As of the end of
the fourth spending period, F bas received
$1,100,000 in earnings. In order to meet the
spending requirement at the end of the fourth
spending period, however, Fmust spend all
of the $11,100,000 of actual available
construction proceeds (except for reasonabls
retainage not exceeding $555,000).

Example 2. Treatment of investment
earnings without a reserve fund, City G issues
bonds having an issue price of $11,200,000
G does not elect to exclude earnings on the
reserve fund from available construction
proceeds. G uses $200,000 of proceeds to pay
issuance costs and deposits $1,000,000 of
proceeds into a reasonably required reserve
fund. G deposits the remaining $10,000,000
of proceeds into a construction fund to be
used for construction expenditures. On the
issue date, G reasonably expects that, based
on the reasonably expected date of
substantial completion and rates of
investment, total earnings on the
construction fund will be $800,000, and totz!
earnings on the reserve fund to the date of
substantial completion will be $150,000.
reasonably expects that substantial
completion will occur during the fourth
spending period. As of the issue date, the
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emount of available construction proceeds is
$10,950,000.($10,000,000 criginally
deposited Into the construction fund plus
$500,000 expected earnings on the
construction fund and $150,000 expected
earnings on the reserve fund). To qualify as
a construction issue, G must reasonably
expect on the jssue date that at least
58,212,500 will be used for construction
expenditures.

Exampla 3. Electian to exelude earnings on
a reserve fund. The facts are the same as
Example 2, except that G elects on the issue
date to exclude earnings on the reserve fund
from available construction proceeds. The
amount of available construction proceeds as
of the issue.date is $10,800,000.

() Election to treat portion of issue
used for construction as separate
issue—(1) In general. For purposes of
paragraph (e) of this section, if any
proceeds of an issue are to be used for
construction expenditures, the issuer
may elect on or before the issue date to
treat the pertion of the issue that is not
arefunding issue as two, and only two,
separate issues, if—

(i) Onse of the separate issues is.a
construction issue as defined in
paragraph (f) of this section;

(ii) The issuer reasonably expects, as
of the issue date, that this construction
issue will finance all of the construction
expenditures to be financed by the
issue; and

(iii) The issuer makes an election to
apportion the issue under this
paragraph (j)(1) in which it identifies
the amount of the issue price of the
issue allocable to the censtruction issue,

(2) Example. The operation of this
paragraph (j) is illustrated by the
following example.

Example. City D issues bonds having an
issue price of $19,000,000. On the issue date,
D reasonably expects to use $10,800,000 of
bond proceeds (including investment
earnings) for construction expenditures for
the project being financed. D deposits
$10,000,000 in a construction fund to be used
for construction expenditures and $9,000,000
in an acquisition fund to be used for
acquisition of equipment not gualifying as
construction expenditures. I estimates on
the issue date, based on reasonably expected
expenditures and rates of investment, that
lotal earnings on the construction fund will
be $300,000 and total earnings on the
acquisition fund will be $200,000: Because
the total construction expenditures to ba
financed by the issue are expected to be
§10,800,000, the maximum available
Construction proceeds for a construction
Issua is §14,400,000 ($10,800,000 divided by
0.75). To determine the maximum amount of
the issue price allocable to a construction
issue, the estimated investment earnings
allocable to the construction issue are
subtracted. The entire $800,000 of eamings
on the construction fund are allocable to the
¢onstruction issue. Only a portion of the
>200,000 of earnings on the acquisition fund,

howsver, are allocable to the construction
issue. The tatal amount of the available
construction procseds that {s expected to be
used for acquisition is $3,600,000
($14,400,000 ~ $10,800,000). The portion of
earnings on the acquisition fund that is
allocable to the construction Issus is $78,261
(8200,000x$3,600,000/§9,200,000).
Accordingly, P may elsct on or before the
issue date to treat up to $13,521,739 of the
issue price &s & construction Issue
(814,400,000 — $800,000—$78,261). D's
election must specify the amount of the issue
price treated es a construction issue. The
balance of the issue price is treated as a
separate nonconstruction issue that is subject
to the rebate requirement unless it meets
another exception to arbitrage rebate.
Because the financing of a construction issue
is a separate governmental purpose under

§ 1.148-9(h), the election causes the issue to
be a multipurpose issue under that section.

(k) One and one-half percent penalty
in lieu of arbitrage rebate—{1) In
general. Under section 148(f){4)(C)(vii),
an issuer of & construction issue may
elect on or before the issue date to pay
a penalty (the 172 percent penalty) to
the United States in lieu of the
obligation to pay the rebate amount on
available construction proceeds upon
failure to satisfy the spending
requirements of paragraph (e} of this
section. The 1% percent penalty is
calculated separately for each spending
period, including each semiannual
period after the end of the fourth
spending periad, and is equal to 1.5
percent times the underexpended
proceeds as of the end of the spending
period. For each spending period,
underexpended proceeds squal the
amount of available construction
proceeds required to be spent by the end
of the spending period, less the amount
actually allocated to expenditures for
the governmental purposes of the issue
by that date. The 1% percent penalty
must be paid to the United States no
later than 80 days affer the end of the
spending period to which it relates. The
1% percent penalty continues to apply
at the end of each spending period and
each semiannual period thereafter until
the earliest of the following—

(i) The termination of the penalty
under paragraph () of this section;

(ii) The expenditure of all of the
available censtruction proceeds; or

(iii) The last stated final maturity date
of bonds that are part of the issue and
any bonds that refund those bonds.

(2) Application to reasonable
retainage. If an issue meets the
exception for reasonable retainage
except that all retainage is not spent
within 3 years of the issue date, the
issuer must pay the 1% percent penalty
to the United States for any reasonable
retainage that was not so spent as of the

close of the 3-year period and each later
spending peried.

(3) Coardination with rebate
requirement. The rebate requirement is
treated as met with res to availabla
construction proceeds for a period if the
114 percent penalty is paid in
accordance with this section.

(1) Termination of 1%/2 percent
penalty—(1) Termination after initial
temporary period. The issuer may
terminate the 1%z percent penalty after
the initial temporary pericd (a section
148(f)(4)(C)(viii] penalty termination)
11—

(i) Not Iater than 90 days after the
earlier of the end of the initial
temporary period or the date
construction is substantially completed,
the issuer elects to terminate the 1%
percent penaltz; provided that solely for
this purpose, the initial temparary
period may be extended by the issuer to
a date ending 5 years after the issue
date;

(it) Within 90 days after the end of the
initial temporary period, the issuer pays
a penalty equel to 3 percent of the
unexpended available construction
proceeds determined as of the end of the
initial temporary period, multiplied by
the number of years (including fractions
of years computed to 2 decimal places)
in the initial temporary period;

(iii) For the period beginning as of the
close of the initial temperary period, the
unexpended available construction
proceeds are not invested in higher
yielding investments; and

(iv) On the earliest date on which the
bonds may be called or otherwise
redeemed, with or without a call
premium, the unaxpended available
construction proceeds as of that date
(not including any amount earned after
the date on which netice of the
redemption was required to be given)
must be used to redeem the bonds.
Amounts used to pay any call premium
are treated as used to redeem bonds.
This redemption requirement may be
met by purchases of bonds by the issuer
on the apen market at prices not
exceeding fair market value. A portion
of the annual principal payment due on
serial bonds of a construction issue may
be paid from the unexpended amount,
but only in an amount no greater than
the amount that bears the same ratio to
the annual principal due that the total
unexpended amount bears to the issue
price of the construction issue,

(2) Termination befors end of initial
temperary period. If the construction to
be financed by the construction issue is
substantially completed before the end
of the initial temoorary period, the
issuer may elect to terminate the 14
percent penalty before the end of the
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initial temporary period (a section
148(f)(4)(C)(ix) penalty termination) if—

(i) Before the close of the initial
temporary period and not later than 90
days after the date the construction is
substantially completed, the issuer
elects to terminate the 1%z percent
penalty;

(ii) The election identifies the amount
of available construction proceeds that
will not be spent for the governmental
purposes of the issue; and

(iii) The issuer has met all of the
conditions for a section 148(f)(4)(C){viii)
penalty termination, applied as if the
initial temporary period ended as of the
date the required election for a section
148(f)(4)(C)(ix) penalty termination is
made. That penalty termination election
satisfies the required election for a
saction 148(f)(4)(C)(viii) termination.

(3) Application to reasonable
retainage. Solely for purposes of
determining whether the conditions for
terminating the 1% percent penalty are
met, reasonable retainage may be treated
as spent for a governmental purpose of
the construction issue. Reasonable
retainage that is so treated continues to
be subject to the 1%z percent penalty.

(4) Example. The operation of this
paragraph (1) is illustrated by the
following example.

Example. City I issues a construction issue
having a 20-year maturity and qualifying for
a 3-year initial temporary period. The bonds
are first subject to optional redemption 10
years after the issue date at a premium of 3
percent. I elects, on or before the issue date,
to pay the 1% percent penalty in lieu of
arbitrage rebate. At the end of the 3-year
temporary period, the project is not
substantially completed, and $1,500,000 of
available construction proceeds of the issue
are unspent. At that time, I reasonably
expects to need $500,000 to complete the
project. I may terminate the 1%z percent
penalty in lieu of arbitrage rebate with
respect to the excess $1,500,000 by electing
to terminate within 90 days of the end of the
initial temporary period; paying a penalty to
the United States of $135,000 (3 percent of
§1,500,000 multiplied by 3 years); restricting
the yield on the investment of unspent
available construction proceeds for 7 years
until the first call date, although any portion
of these proceeds may still be spent on the
project prior to that call date; and using the
available construction proceeds that, as of the
first call date, have not been allocated to
expenditures for the governmental purposes
of the issue to redeem bonds on that call
date, If I fails to make the termination
eloction, I is required to pay.the 12 percent
penalty on unspent available construction
proceeds every 6 months until the latest
maturity date of bonds of the issue (or any
bonds of another issue that refund such
bonds).

(m) Payment of penalties. Each
penalty payment under this section

must be paid in the manner provided in
§1.148-3(g). See § 1.148-3(h) for rules
on failures to pay penalties under this
section.

§1.148-8 Small Issuer exception to rebate
requirement.

{a) Scope. Under section 148(f)(4)(D),
bonds issued to finance governmental
activities of certain small issuers are
treated as meeting the arbitrage rebate
requirement of section 148(f)(2) (the
““small issuer exception"’). This section
provides guidance on the small issuer
exception.

(b) General taxing powers. The small
issuer exception generally applies only
to bonds issued by governmental units
with general taxing powers. A
governmental unit has general taxing
powaers if it has the power to impose
taxes (or to cause another entity to
impose taxes) of general applicability
which, when collected, may be used for
the general purposes of the issuer. The
taxing power may be limited to a
specific type of tax, provided that the
applicability of the tax is not limited to
a small number of persons. The
governmental unit's exercise of its
taxing power may be subject to
procedural limitations, such as voter
approval requirements, but may not be
contingent on approval by another
governmental unit. See, also, section
148(N(4)(D)(iv).

(c) Size limitation—(1) In general. An
issue (other than a refunding issue)
qualifies for the small issuer exception
only if the issuer reasonably expects, as
of the issue date, that the aggregate face
amount of all tax-exempt bonds (other
than privete activity bonds) issued by it
during that calendar year will not
exceed $5,000,000; or the aggregate face
amount of all tax-exempt bonds of the
issuer (other than private activity bonds)
actually issued during that calendar
year does not exceed $5,000,000. For
this purpose, if an issue has more than
a de minimis amount of original issue
discount or premium, aggregate face
amount means the aggregate issue price
of that issue (determined without regard
to pre-issuance accrued interest).

2) Aggregation rules. The following
aggregation rules apply for purposes of
applying the $5,000,000 size limitation
under paragraph (c)(1) of this section.

(i) On-behalf-of issuers. An issuer and
all entities (other than political
subdivisions) that issue bonds on behalf
of that issuer are treated as one issuer.

(ii) Subordinate entities—{A) In
general. Except as otherwise provided
in paragraph (d) of this section and
section 148(f)(4)(D)(iv), all bonds issued
by a subordinate entity are also treated
as issued by each entity to which it is

subordinate. An issuer is subordinate to
another governmental entity if it is
directly or indirectly controlled by the
other entity within the meaning of
§1.150-1(e).

(B) Exception for allocations of size
limitation. If an entity properly mekes
an allocation of a portion of its
$5,000,000 size limitation to a
subordinate entity (including an on
behalf of issuer) under section
148(f)(4)(D)(iv), the portion of bonds
issued by the subordinate entity under
the allocation is treated as issued only
by the allocating entity and not by any
other entity to which the issuing entity
is subordinate. These allocations are
irrevocable and must bear a reasonable
relationship to the benefits received by
the allocating unit from issues issued by
the subordinate entity. The benefits to
be considered include the manner in
which—

(1) Proceeds are to be distributed;

(2) The debt service is to be paid;

(3) The facility financed is to be
owned;

(4) The use or output of the facility is
to he shared; and

(5) Costs of operation and
maintenance are to be shared.

(ii1) Avoidance of size limitation. An
entity formed or availed of to avoid the

urposes of the $5,000,000 size
imitation and all entities that would
benefit from the avoidance are treated as
one issuer. Situations in which an entity
is formed or availed of to avoid the
purposes of the $5,000,000 size
limitation include those in which the
issuer—

(A) Issues bonds which, but for the
$5,000,000 size limitation, would have
been issued by another entity; and

(B) Does not receive a substantial
benefit from the project financed by the
bonds.

(3) Certain refunding bonds not {aken
into account. In applying the $5,000,000
size limitation, there is not taken into
account the portion of an issue that is
a current refunding issue to the exten!
that the stated principal amount of the
refunding bond does not exceed the
portion of the outstanding stated _
principal amount of the refunded bonc
paid with proceeds of the refunding
bond. For this purpose, principal
amount means, in reference to a plain
par bond, its stated principal amount
plus accrued unpaid interest, and in
reference to any other bond, its presen!
value.

(d) Pooled financings—(1) Treatmen!
of pool issuer. To the extent that an
issuer of a pooled financing is not an
ultimate borrower in the financing and 1
the conduit borrowers are governmenta:
units with general taxing powers and
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not subordinate to the issuer, the pooled
financing is not counted towards the
$5,000,000 size limitation of the issuer
for purposes of applying the small

issuer exception to its other issues. The
issuer of the pooled financing issue is,
however, subject to the rebate
requirement for any unloaned gross
proceeds.

(2) Treatment of conduit borrowers. A
loan to a conduit borrower in a pooled
financing qualifies for the small issuer
exception, regardless of the size of
either the pooled financing or of any
loan to other conduit borrowers, only
if—

(i) The bonds of the pooled financing
are not private activity bonds;

(ii) None of the loans to conduit
borrowers are private activity bonds;
and

(iii) The loan to the conduit borrower
meets all the requirements of the small
issuer exception.

(e) Refunding issues—{(1) In general.
Sections 148(f)(4){D) (v) and (vi) provide
restrictions on application of the small
issuer exception to refunding issues,

(2) Multipurpose issues. The
multipurpose issue allocation rules of
§1.148-8(h) apply for purposes of
determining whether refunding bonds
meet the requirements of section
148(f)(4)(D)().

§1.148-8 Arbitrage rules for refunding
lssues.

(a) Scope of application. This section
contains special arbitrage rules for
refunding issues. These rules apply for
all purposes of saction 148 and govern
ellocations of proceeds, bonds, and
investments to determine transferred
procesds, temporary periods, reasonably
rsquired reserve or replacement funds,
minor portions, and separate issue
treatment of certain multipurpose
1SSues.

(b) Transferred proceeds allocation
rule—{1) In general. When proceeds of
the refunding issue discharge any of the
outstanding principal amount of the
prior issue, proceeds of the prior issue
becoms transferred proceeds of the
refunding issue and cease to be
proceeds of the prior issue. The amount
of proceeds of the prior issue that
becomes transferred proceeds of the
rsfunding issue is an amount equal to
the proceeds of the prior issue on the
date of that discharge multiplied by a
iraction—

(i) The numerator of which is the
principal amount of the prior issue
discharged with proceeds of the
refunding issue on the date of that
discharge; and

(ii) The denominator of which is the
total outstanding principal amount of

the prior issue on the date immediately
before the date of that discharge.

(2) Special definition of principal
amount. For purposes of this section,
principal amount means, in reference to
a plain par bond, its stated principal
amount, and in reference to any other
bond, its present value.

(3) Relation of transferred proceeds
rule to universal cap rule—{i) In
general. Paragraphs (b)(1) and (c) of this
section apply to allocate transferred
proceads and corresponding
investments to a refunding issue on any
date required by those paragraphs before
the application of the universal cap rule
of § 1.148-6(b)(2) to reallocate any of
those amounts. To the extent
nonpm}:ose investments allocable to
proceeds of a refunding issue exceed the
univarsal cap for the issue on the date
that amounts become transferred
proceeds of the refunding issue, those
transferred proceeds and corresponding
investments are reallocated back to the
issue from which they transferred on
that same date to the extent of the
unused universal cap on that prior
issue.

(ii) Example. The following example
illustrates the application of this
paragraph of (b)(3):

Example. On January 1, 1995, $100,000 of
nonpurpose investments allocable to
proceeds of issue A become transferred
proceeds of issue B under § 1.148-9, but the
unused portion of issue B’s universal cap is
$75,000 as of that date. On January 1, 1995,
issue A has unused universal cap in excess
of $25,000, Thus, $25,000 of nonpurpose
investments representing the transferred
proceeds are immediately reallocated back to
issue A on January 1, 1995, and are proceeds
of issue A. On the next transfer date under
§1.148-9, the $25,000 receives no priority in
determining transferred proceeds as of that
date but is treated the same as all other
proceeds of issue A subject to transfer.

(4) Limitation on multi-generational
transfers. This &aragraph {b)(4) contains
limitations on the manner in which
proceeds of a first generation issue that

. is refunded by a refunding issue (a

second generation issue) become
transferred proceeds of a refunding
issue (a third generation issue) that
refunds the second generation issue.
Proceeds of the first generation issue
that become transferred proceeds of the
third generation issue are treated as
having a yield equal to the yield on the
refunding escrow allocated to the
second generation issue (i.e., as
determined under § 1.148-5(b)(2)(iv)).
The determination of the transferred
proceeds of the third generation issue
does not affect compliance with the
requirements of section 148, including
the determination of the amount of

arbitrage rebate with respect to or the
yield on the refunding escrow, of the
second generation issus.

(c) Special allocation rules for
refunding issues—(1) Allocations of
investments—{i) In general. Except as
otherwise provided in this paragraph
(c), investments purchased with sale
proceeds or investment proceeds of a
refunding issue must be allocated to
those proceeds, and investments not
purchased with those proceeds may not
be allocated to those proceeds (i.e., a
specific tracing method).

(ii) Allocations to transferred
proceeds. When proceeds of a prior
issue become transferred proceeds of a
refunding issue, investments (and the
related payments and receipts) of
proceeds of the prior issue that are held
in a refunding escrow for another issue
are allocated to the transferred proceeds
under the ratable allocation method
described in paragraph (c)(1)(iii) of this
section. Investments of proceeds of the
prior issue that are not held in a
refunding escrow for another issue are
allocated to the transferred proceeds by
application of the allocation methods
described in paragraph (c)(1) (iii) or (iv)
of this section, consistently applied to
all investments on a transfer date,

(iii) Ratable allocation method, Under
the ratable allocation method, a ratabie
portion of each nonpurpose and
purpose investment of proceeds of the
prior issue is allocated to transferred
proceeds of the refunding issue.

(iv) Representative allocation
method—(A) In general. Under the
representative allocation method,
representative portions of the portfolio
of nonpurpose investments and the
portiolio of purposs investments of
proceeds of the prior issue are allocated
to transferred proceeds of the refunding
issue, Unlike the ratable allocation
method, this representative allocation
method permits an allocation of
particular whole investments. Whether
a portion is representative is based on
all the facts and circumstances,
including, without limitation, whether
the current yields, maturities, and
current unrealized gains or losses on the
particular allocated investments are
reasonably comparable to those of the
unallocated investments in the
aggregate. In addition, if a portion of
nonpurpose investments is otherwise
representative, it is within the issuer’s
discretion to allocate the portion from
whichsver source of funds it deems
appropriate, such as a reserve fund or a
construction fund for a prior issue,

(B) Mark-to-market safe harbor for
refmsentativv allocation method. In
addition to other representative
allocations, a specific allocation of a
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particular nonpurposa investment to
transferred proceeds (e.g:, of lower
yielding investments) is treated as
satisfying the representative allocation
method if that investment is valued at
fair market value on the transfer date in
determining the payments and receipts
on that date, but only if the portion of
the nonpurpose investments that
transfers is based on the relative fair
market value of all nonpurpose
investments.

(2) Allocations of mixed escrows to
expenditures for principal, interest, and
redemption prices on a prior issue—i)
In general. Except for amounts required
or permitted to be accounted for under
paragraph (c)(2)(ii) of this section,
proceeds of a refunding issue and other
amounts that are not proceeds of a
refunding issue that are dgposited ina
refunding escrow (a mixed escrow) must
be accounted for under this paragraph
(c)(2)(i). Those proceeds and other
amounts must be allocated to
expenditures for principal, interest, or
stated redemption prices on the prior
issue so that the expenditures of those
proceeds do not occur faster than
ratably with expenditures of the other
amounts in the mixed escrow. If,
however, the prior issue has unspent
proceeds, these allocations must be
ratable both between sources for
expenditures (i.e., proceeds and other
amounts) and between uses (i.e.,
principal, interest, and stated
redemption prices on the prior issue).

(i) Exceptions—(A) Mandatory
allocation of certain non-proceeds to
earliest expenditures. If amounts other
than proceeds of the refunding issue are
deposited in a mixed escrow, but before
the issue date of the refunding issue
those amounts had been held in a bona
fide debt service fund ora fund to carry
out the governmental purpose of the
prior issue (e.g., a construction fund),
those amounts must be allocated to the
earliest expenditures from the mixed
€SCTOW.

(B) Permissive allocation of non-
proceeds to earliest expenditures.
Excluding amounts covered by
paragraph (c)(2)(ii)(A) of this section
and subject to any required earlier
expenditure of those amounts, any
amounts in & mixed escrow that are not
proceeds of a refunding issue may be
allocated to the earliest expenditures
from the mixed escrow, provided that
those expenditures occur before the date
of any expenditure from the mixed
escrow to pay any principal of the prior
issue,

(d) Temporary periods in
refundings—(1) in general. Proceeds of
a refunding issue may be invested in
higher yielding investments under

section 148(c) only during the
temporary periods described in
paragraph (d)(2) of this section.

(2) Types of tempomr‘v periods in
refundings. The available temporary
periods for proceeds of a refunding
issue are as follows:

(i) General temporary period for
refunding issues. Except as otherwise
provided in this paragraph (d)(2), the
temporary pex'imiJ for proceeds (other
than transferred proceeds) of a
refunding issue is the period ending 30
days after the issue date of the refunding
issue,

(ii) Temporary periods for current
refunding issues—(A) In general. Except
as otherwise Frovided in paragraph
(d)(2)(ii)(B) of this section, the
temporary period for proceeds (other
than transferred proceeds) of a current
refunding issue is 80 d(a{ys.

(B) Temporary period for short-term
current refunding issues, The temporary
period for proceeds (other than
transferred proceeds) of a current
refunding issue that has an original term
to maturity of 270 days or less may not
exceed 30 days. The aggregate
temporary periods for proceeds (other
than transferred proceeds) of all current
refunding issues described in the
preceding sentence that are part of the
same series of refundings is 90 days. An
issue is part of a series of refundings if
it finances or refinances the same
expenditures for a particular
governmental purpose as another issue.

(iii) Temporary perieds for transferred
proceeds—(A) In general. Except as
otherwise provided in paragraph
(d)(2)(iii)(B) of this section, each -
available temporary period for
transferred proceeds of a refunding
issue begins on the date those amounts
become transferred proceeds of the
refunding issue and ends on the date
that, without regard to the discharge of
the prior issue, the available temporary
period for those proceeds would have
ended had those proceeds remained
proceeds of the prior issue.

(B) Termination of initial temporary
period for prior issue in an advance
refunding. The initial temporary period
under §1.148-2(e) (2) and (3) for the
proceeds of a prior issue that is
refunded by an advance refunding issue
(including transferred proceeds)
terminates on the issue date of the
advance refunding issue.

(iv) Certain short-term gross proceeds.
Except for proceeds of a refunding issue
held in a refunding escrow, proceeds
otherwise reasonably expected to be
used to pay principal or interest on the
prior issue, replacement proceeds not
held in a bona fide debt service fund,
and transferred proceeds, the temporary

eriod for gross proceeds of a refundin
?ssue is the 13-mr:)nth period beginningg
on the date of receipt.

(e) Reasonably required reserve or
replacement funds in mfundinfs. In
addition to the requirements of §1.148-
2(f), beginning on the issue date of a
refunding issue, a reserve or
replacement fund for a refunding issue
or a prior issue is a reasonably required
reserve or replacement fund under
section 148(d) that may be invested in
higher yielding investments only if the
aggregate amount invested in higher
yielding investments under this
paragraph (e) for both the refunding
issue and the prior issue does not
exceed the size limitations under
§ 1.148-2 (§)(2) and (f)(3), measured by
reference to the refunding issue only
(regardless of whether proceeds of the
prior issue have become transferred
proceeds of the refunding issue).

{(f) Minor portions in refundings.
Beginning cn the jssue date of the
refunding issue, gross proceeds not in
excess of a minor portion of the
refunding issue qualify for investment
in higher yielding investments under
section 148(e), and gross proceeds not in
excess of a minor portion of the prior
issue qualify for investment in higher
yielding investments under either
section 148(e) or section 149(d)(3)(A)(v),
whichever is applicable. Minor portion
is defined in § 1.148-2(g).

(g) Certain waivers permitted. On or
before the issue date, an issuer may
waive the right to invest in higher
yielding investments during any
temporary period or as part of
reasonably required reserve or
replacement fund. At any time, an
issuer may waive the right to invest in
higher yielding investments as part of 8
minor pertion,

(h) Multipurpose issue allocations—
(1) Application of multipurpose issue
allocation rules. The portion of the
bonds of a multipurpose issue
reasonably allocated to any separate
purposs under this paragraph (h) is
treated as a separate issue for all
purposes of section 148 except the
following—

(i) Arbitrage yield. Except to the
extent that the proceeds of an issue are
allocable to two or more conduit loans
that are tax-exempt bonds, determining
the yield on a multipurpose issue and
the yield on investments for purposes of
the arbitrage yisld restrictions of section
148 and the arbitrage rebate requirement
of section 148(f);

(ii) Rebate ameunt. Exceptas
provided in paragraph (h)(1)(i) of this
section, determining the rebate amount
for a multipurpose issue, including
subsidiary matters with respect to that
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determination, such as the computation
date credit under § 1.148-3(d)(1), the
due date for payments, and the $100,000
bona fide debt service fund exception
under section 148(f)(4)(A)(ii);

(iii) Minor portion. Determining the
minor portion of an issue under section
148(e);

(iv) Reasonably required reserve or
replacement fund. Determining the
portion of an issue eligible for
investment in higher yielding
investments as part of a reasonably
required reserve fund under section
148(d); and

(v) Effective date. Applying the
provisions of § 1.148-11(b) (relating to
elective retroactive application of
§§1,148-1 through 1.148-10 to certain
issues).

(2) Rules on allocations of
multipurpose issues—(i) In general.

This paragraph (h) applies to allocations
of multipurpose issues, including
allocations involving the refunding
purposes of the issue. Except as
otherwise provided in this paragraph
(h). proceeds, investments, and bonds of
a multipurpose issue may be allocated
among the various separate purposes of
the issue using any reasonable,
consistently applied allocation method.
An allocation is not reasonable if it
achieves more favorable results under
section 148 or 149(d) than could be
achieved with actual separate issues. An
allocation under this paragraph (h) may
be made at any time, but once made

may not be changed.

(1i) Allocations involving certain
common costs. A ratable allocation of
common costs (as described in
paragraph (h)(3)(ii) of this section)
among the separate purposes of the
multipurpose issue is generally
reasonable. If another allocation method
more accurately reflects the extent to
which any separate purpose of a
multipurpose issue enjoys the economic
benefit or bears the economic burden of
certain common costs, that allocation
method may be used.

(3) Separate purposes of a
multipurpose issue—i) In general.
Separate purposes of a multipurpose
issue include refunding a separate prior
issue, financing a separate purpose
investment, financing a construction
issue (as defined in § 1,148-7(f)), and
eny clearly discrete governmental
purpose reasonably expected to be
financed by that issue. In general, all
integrated or functionally related capital
projects that qualify for the same initial
temporary period under § 1.148-2(e)(2)
are treated as having a single
governmental purpose, The separate
purposes of a refunding issue include
the separate purposes of the prior issue,

if any. Separate purposes may be treated
as a single &urpose if the proceeds used
to finance those purposes are eligible for
the same initial temporary period under
section 148(c). For example, the use of
proceeds of a multipurpose issue to
finance separate qualified mortgage
loans may be treated as a single

58,

(i1) Financing common costs.
Common costs of a multipurpose issue
are not separate purposes. Common
costs include issuance costs, accrued
interest, capitalized interest on the
issue, a reserve or replacement fund,
qualified guarantes fees, and similar
costs properly allocable to the separate
purposss of the issus,

(i1i) Example. The following example
illustrates the application of this
paragraph (h)(3).

Example. On January 1, 1994, Housing
Authority of State A issues a $10 million
issus (the 1994 issue) at an interest rate of 10
percent to finance qualified mortgage loans
for owner-occupied residences under section
143. During 1994, A originates $5 million in
qualified mortgage loans at an interest rate of
10 percent. In 1995, the market interest rates
for housing loans falls to 8 percent and A is
unable to originate further loans from the
1994 issue. On January 1, 1996, A issues a
$5 million issue (the 1996 issue) at an
interest rate of 8 percent to refund partially
the 1994 issue. Under paragraph (h) of this
section, A treats the portion of the 1994 issue
used to originate $5 million in loans as a
separate issue comprised of that group of
purpose investments. A allocates those
purpose investments representing those loans
to that separate unrefunded portion of the
issue. In addition, A treats the unoriginated
portion of the 1994 issue as a separate issue
and allocates the nonpurpose investments
representing the unoriginated proceeds of the
1994 issue to the refunded portion of the
issue. Thus, when proceeds of the 1996 issue
are used to pay principal on the refunded
portion of the 1994 issue that is treated as a
separate issue under paragraph (h) of this
section, only the portion of the 1994 issue
representing unoriginated loan funds
invested in nonpurpose investments transfer
to become transferred proceeds of the 1996
issue.

(4) Allocations of bonds of a
multipurpose issue—(i) Reasonable
allocation of bonds to portions of issue.
Afier reasonable adjustment of the issue
price of a multipurpose issue to account
for common costs, the portion of the
bonds of a multipurpose issue allocated
to a separate purpose must have an
issue price that bears the same ratio to
the aggregate issue price of the -
multipurpose issue as the portion of the
sale proceeds of the multipurpose issue
used for that separate purpose bears to
the aggregate sale proceeds of the
multipurpose issue. For a refunding
issue used to refund two or more prior

issues, the portion of the sales proceeds
allocated ta the refunding of a separate
prior issue is based on the present value
of the refunded debt service on that
prior issue, using the yield on
investments in the refunding escrow
allocable to the entire refunding issue as _
the discount rate.

(ii) Safe harbor for pro rata allocation
method for bonds. The use of the
relative amount of sales proceeds used
for each separate purpose to ratably
allocate each bond or a ratable number
of substantially identical whole bonds is
a reasonable method for allocating
bonds of a multipurpose issue.

(iii) Safe harbor for allocations of
bonds used to finance separate purpose
investments. An allocation of a portion
of the bonds of a multipurpose issue to
a particular purpose investment is
generally reasonable if that purpose
investment has principal and interest
payments that reasonably coincide in
time and amount to principal and
interest gaymems on the bonds
allocated to that purpose investment.

(iv) Rounding of bond allocations to
next whole bond denomination
permitted. An allocation that rounds
each resulting fractional bond up or
down to the next integral multiple of a
permitted denomination of bonds of that
issue not in excess of $100,000 does not
prevent the allocation from satisfying
this paragraph (h)(4).

(v) Restrictions on allocations of
bonds to refunding purposes. For each
portion of a multipurpose issue that is
used to refund a separate prior issue, a
method of allocating bonds of that issue
is reasonable under this paragraph (h)
only if, in addition to the requirements
of paragraphs (h)(1) and (h)(2) of this
section, the portion of the bonds
allocated to the refunding of that prior
issue—

(A) Results from a pro rata allocation
under paragraph (h)(4)(ii) of this
section;

(B) Reflects aggregate principal and
interest payable in each bond ysear that
is less than, equal to, or proportionate
to, the aggregate principel and interest
payable on the prior issue in each bond

/ear;

(C) Results from an allocation of all
the bonds of the entire multipurpose
issuein proportion to the remaining
weighted average economic life of the
capital projects financed or refinanced
by the issue, determined in the same
manner as under section 147(b); or

(D) Results from another reasonable
allocation method, but only to the
extent that the application of the
allocation methods provided in this
paragraph (h)(4)(v) is not permitted
under state law restrictions applicable
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to the bonds, reasonable terms of bonds
issued before, or subject to a master
indenture that became effsctive prior to,
July 1, 1993, or other similar restrictions
or circumstances. This paragreph
(h)(4)(v)(D) shall be strictly construed
and is available only if it Xoes not result
in a greater burden on the market for
tax-exempt bonds than would occur
using one of the other allocation
methods provided in this paragraph
(h)(4)(v). (See also § 1.148-11(c)(2).)

(5) Limitation on multi-generation
allocations. This peragraph (h) does not
apply to allocations of a multipurpose
refunded issue unless that refunded
issue is refunded directly by an issue to
which this paragraph (h) applies. For
example, if a 1994 issue refunds a 1984
multipurpose issue, which in turn
refunded a 1980 multipurpose issus,
this paragraph (h) appﬁaa to allocations
of the 1984 issue for purposes of
allocating the refunding purposes of the
1994 issus, but does not permit
allocations of the 1980 issue.

(i) Operating rules for separation of
prior issue into refunded and
unrefunded portions—(1) In general. For
purposes of paragraph (h)(3)(i) of this
section, the separate purposes of a prior
issue include the refunded and
unrefunded portions of the prior issuve.
Thus, the refunded and unrefunded
portions are treated as separate issues
under paragraph (h}(1) of this section.
Those separate issues must satisfy the
requirements of paragraphs (h) and (i) of
this section. The refunded portion of the
bonds of a prior issue is based on a
fraction the numerator of which is the
principal amount of the prior issue to be
paid with proceeds of the refunding
issue and the denominator of which is
the outstanding principal amount of the
bonds of the prior issue, each
determined as of the issue date of the
refun issue. (See also paragraph
(b){2) of this section.)

(2) Allocations of proceeds and
investments in a partial refunding. As of
the issue date of a partial refunding
issue under this paragraph (i), unspent
proceeds of the prior issue are allocated
ratably between the refunded and
unrefunded portions of the prior issue
and the investments allocable to those
unspent proceeds are allocated in the
manner required for the allocation of
investments to transferred proceeds
under ph (e)(1)(ii) of this section.

(3) References to prior issue. If the
refunded and unrefunded portions of a
prior issue are treated as separate issues
under this &amg:pb (i), then, except to
the extent that the context clearly
requires otherwise (e.g., references to
the aggregate prior issue in the mixed
escrow rule in paragraph (c)(2) of this

section), all references in this section to
a prior issue refer only to the refunded
portion of that prior issue.

§1.148-10 Anti-abuse rules and authority
of Commiesioner.

(a) Abusive arbitrage device—(1) In
general. Bonds of an issue are arbitrage
bonds under section 148 if an abusive
arbitrage device under paragraph (a)(2)
of this section is used in connection
with the issue. This paragraph (a) is to
be applied and interpreted broadly to
carry out the purposes of section 148, as
further descri in § 1.148-0. Except as
otherwise provided in paragraph (c) of
this section, any action that is expressly
permitted by section 148 or §§1.148-1
through 1.148-11 is not an abusive
arbitrage device (e.g., investment in
higher yielding investments during a
permitted temporary period under
section 148(c)).

(2) Abusive arbitrage device defined.
Any action is an abusive arbitrage
device if the action has the effect of—

(i) Enabling the issuer to exploit the
difference between tax-exempt and
taxable interest rates to obtain a material
financial edvantege; and

(ii) Overburdening the tax-exempt -
bond market.

(3) Exploitation of tax-exempt interest
rates. An action may exploit tax-exempt
interest rates under paragraph (a)(2) of
this section as a result of an investment
of any portion of the gross proceeds of
an issue over any Lgen‘od of time,
notwithstanding that, in the aggregate,
the gross proceeds of the issue are not
invested in higher yielding investments
over the term of the issue.

(4) Overburdening the tax-exempt
market. An action overburdens the tax-
exempt bond market under paragraph
(a)(2)(ii) of this section if it results in
issuing more bonds, issuing bonds
earlier, or allowing bonds to remain
outstanding longer than is otherwisa
reasonably necessary to accomplish the
governmental purposes of the bonds,
based on all the facts and
circumstances. Whether an action is
reasonably necessary to accomplish the
governmental purposes of the bonds
depends on whether the primary
purpose of the transaction is a bona fide
governmental purpose (e.g., an issue of
refunding bonds to achieve a debt
service restructuring that would be
issued independent of any arbitrage
benefit). An important factor bearing on
this determination is whether the action
would reasonably be taken to
accomplish the governmental purpose
of the issue if the interest on the issue
were not excludable from gross income
under section 103(a) (assuming that the
hypothetical taxable interest rate would

be the same as the actual tax-exempt
interest rate). Factors evidencing an
overissuance include the issuance of en
issue the proceeds of which are
reascnably expected ta exceed by more
than a minor portion the amount
necessary to accomplish the
governmental purposes of the issue, or
an issue the proceeds of which are, in
fact, substantially in excess of the
amount of sale proceeds allocated to
expenditures for the governmental
purposes of the issue. One factor
evidencing an early issuance is the
issuance of bonds that do not qualify for
a temporary period under §1.148-
2(e)(2), (e)(3), or [e)(4). One factor
evidencing that bonds may remain
outstanding longer than necessary is s
term that exceeds the safe harbors
against the creation of replacement
proceeds under § 1,148-1(c)(4)(i)(B).
These factors may be cutweighed by
other factors, however, such as bone
fide cost underruns or long-term
financial distress.

(b) Consequences of overburdening
the tax-exempt bond market—(1) In
general. An issue that overburdens the
tax-exempt bond market {(within the
meaning of paragraph (a)(4) of this
section) is subject to the following
special limitations—

(i) Special yield restriction.
Investments are subject to the dafinition
of materially higher yield under
§ 1.148-2(d) that is equal to one-
thousandth of 1 percent. In addition,

. each investment is treated as a separate

class of investments under § 1.148—
5(b)(2)(ii), the yield on which may not
be blended with that of other
investments.

(ii) Certain regulatory provisions
inapplicable. The provisions of § 1.148-
5(c) (relating to yield reduction
payments) and § 1.148-5(e) (2) and (3)
{relating to recovery of qualified
administrative costs) do not apply.

(iii) Restrictive expenditure rule.
Proceeds are not allocated to
expenditures unless the proceeds-spent-
last rule under § 1,148-6(d)(3)(i) is
satisfied, applied by treating those
proceeds as proceeds to be used for
restricted working capital expenditures
For this purpose, available amount
includes a reasonable working capitel
reserve as defined in § 1.148—
6(d)(3)(1ii)(B). ‘

(2) Application. The provisions of this
paragraph (b) cnly apply to the portion
of the issue that overburdens the marke!
for tax-exempt bonds, except that, for an
issue that is reasonably expected as of
the issue date to overburden the market,
these provisions apply to all of the gross
proceeds of the issue.

T OO e
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{c) Anti-abuse rules on excess gross:
proceeds of advance refanding issues—
1} In general. Except as otherwise
provided in this peragraph {cJ, an
«husive arbitrage device is used and
bonds of an advance refunding issue are
itrage bonds if the issue has excess
gross proceeds.,

(2) Definition of excess gross

roceeds. Exeess grass proceeds means

| gross proceeds of an advance
refunding issue that excesd an amount
equal to 1 percent of sale proceeds of
the issue, other than gross proceeds
allocable to—

(i) Payment of principal, interest, er
call premium onr the: prior issue;

(ii) Payment of pre-isswance accrued
interest on the refunding issue, and
interest on: the  fssue that
accrues for & period up to the
completion date of any capital project
for which the prior issue was issued,
plus.one year;

(i1} A reasonably required reserve or
replacement fund for the refunding
issue or investment proceeds of such a
fund;

(iv) Payment of costs of issnance of
the refunding issue;

(v) Paymenit of administrative costs
illocable to repaying the prior issue,
carrying and mpay{ynigg the refunding
issue, or investments of the refunding
1ssue;

(vi) Transferred proceeds allecable to
expenditures for the governmental
purpose of the prior issue;

(vii) Interest on purpose investments;

(viii) Replacement proceeds in a
s:n;xing fund for the refunding issue;
anc

(ix) Qualified guarantee fees for the
relunding issue or the prior issue.

(3) Special treatment of transferred
proceeds. For p: of this
paragraph (c}, all unspent proceeds of
the prior issue as of the fssue date of the
refunffing issug are treated as
transfarred proceeds. of the advance
re!umi_ﬁng issug,

4) Special rule for erossover
refundings. An advance refunding issue
15 not an issue of arbi  bonds under
this paragraph (c} if all excess gross
Proceeds of the refunding issue are used
0 pay interest thet accrues on the
refunding issus before the prior issue is
discharged, and no gross proceeds of
iny refunding issue are used to pay
iterest on the prior issue or to replace
f‘.;nds. used directly or indirectly to pay
such interest (othes than transferred
Proceeds used to pay interest on the
Prior issue that secrues for a period up
0 the completion date of the project for
which the prior issue was issued, plus
°1¢ year, or proceeds used to pay

principal that is attributable to accrued
original issue discount],

(5) Special rule for gross refundings.
This paragraph {c)(5) applies if an
advance refunding fssue (the series B
issue) is used together with one or mare
other advance refunding issues (the
series A issues) in & gross refunding of
a prior issua, but only if the use of a
gross refunding methed is required
under bond documents that were
effective prior to November 6, 1992.
These advance refunding issues are not
arbitrage bonds under this paragraph (c)
if—

(i) All excess gross proceeds of the
series B issue and each series A issue
are investment proceeds used fo pay
principal and interest on the series B
issue;

(ii) At least 99 percent of all principal
and interest on the series B issue is paid
with proceeds. of the series B and series.
A issues. or with the earnings on other
amounts in the refunding escrow for the
prior issue;

(it} The series B issue is discharged
not later than the prior issue; and

(iv) As of any date, the amount of
gross proceeds of the serfes B issue
allocated to expenditures does not
exceed the a amount of
expenditures before that date for
principal and intevest on the series B
issue, and administrative costs of
carrying and repaying the series B issue,
or of investments of the series B issue.

(d) Examples. The provisions of this
section are illustrated by the following
examples:

Example 1. Mortgage saie: In 1982, City
issued its revenue issue (the 1982 issue) and
lent the proceeds to Developer to finance a
low-income h project under former
section 103(b)(4)(A) of the 1854 Code. In
1994, Developer encounters financial
difficulties and negotiates with City to refund
the 1982 issue. City issues $10 million in
principal amount of its 8 percent bonds (the
1994 issue), City lends the proceeds of the:
1994 issue to Developer. To evidence
Developer's obligation to repay that loan,
Developer, as obligor, issues a note to City
(the City note). Bank agrees to provide:
Devasloper with:a direct-pay letter of credit
pursuant to which Bank will make alk
payments to the trustee for the 1994 issue
necessary temeet Developer's ebligations:
under the City note: Developer pays Bank a
fee for the issuance of the letter of eredit and
issues a note to Bank (the Bank note). The
Bank note is seeured by a mortgage on the
housing project and is guaranteed by FHA.
The Bank note and the 1982 issue have
different prepayment terms. The City does
not reasonably expect to treat prepayments. of
the Bank note a3 gross procesds of the 1982
issue. At the same time or pursuanttoa
series of related transactions, Bank sells the
Bank note to Investor for $9.5 million. Bank
invests these menies togethor with its other

funds. In substance, the transaction fs a loan
by City to Bank, under which Bank enters.
into a series of transactions that, in effect,
result in Bank retaining $9.5 million in
amounts treated as proceeds of the 1994
issue. Those amounts are invested in
materially higher yielding investments that
provide funds sufficient to-equal or excesd
the Bank's liability under the letter of credit.
Alternatively, the lfetter of credit is
investment property in a sinking fund for the
1984 issue provided by Developer; a
substantial beneficiary of the financing:
Because, in' substance, Developer acquires
the $10'million principal amount letter of
credit for a fair market value purchase price
of $9.5 million, the letter of credit is a
materially higher yielding investment.
Neither resuit would change if Developer’s
obligation under the Bank note is contingent
on Bantk performing its obligation under the
letter of credit. Each characterization causes
the bonds to be arbitrage bonds.

Example 2. Bonds outstanding longer than
necessary for yield-blending device. (i)
Longer bord maturity to create sinking fund.
In 1994, Authority issues an advance
refunding issue (the refunding issue) to
refund a 1982 prior issue (the prior issue).
Under current market conditfons, Authority
will have to invest the refunding escrow at
a yield significantly below the yield on the
refunding issue. Authority issues its
refunding issue with & longer weighted
average maturity than otherwise necessary
primarily for the purpose of creating a
sinking fund for the refunding issue that will
be invested i a guaranteed investment
contract. The weighted average maturity of
the refunding issue is less than 120 percent
of the remaining average economic life of the
facilities financed with the proceeds of the
prior issue. The guaranteed investment
contract has a yield that is higher than the
yield on the refunding issue. The yield on the
refunding escrow blended with the yield on
the guaranteed investment contract does not
exceed the yield ou the issue: The refunding
issue uses an abusive arbitrage device and
the bends of the issue are arbitrage bonds
under section 148(a).

(ii) Refunding of noncallable bonds. The
facts are the same as in paragraph (i) of this
Example 2 except that instead of
the refunding issue to enable it to-take
advantage of sinking fund investments,
Authority will also refund other long-term,
non-callable bonds in the same refunding
issue, There are no savings attributable to the
refunding of the non-callable bonds (e.g., &
low-to-high refunding). The' Authority invests
the portion of the proceeds of the refunding
issue-allocable to the refunding of the non-
callable bonds in the refunding escrow at a
yield that is higher than the yield on the
refunding issue, based on the relatively long
escrow period for this portion of the
refunding. The Authority invests the other
portion of the proceeds of the refunding issue
in the refunding eserow at a yield lowsr than
the yield on the refanding issue. The blended
yield on all the investments irr the refunding
escrow for the prior issues does not exceed
the yield on the refunding issue. The
of the refunding issue used' to refund the
noncallable bonds, however, wes not
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otherwise necessary and was issued
primarily to exploit the difference between
taxable and tax-exempt rates for that long
portion of the refunding escrow to minimize
the effect of lower yielding investments in
the other portion of the escrow. The
refunding issue uses an abusive arbitrage
device and the bonds of the issue are
arbitrage bonds.

(iii) Governmental purpose. In paragraphs
(1) and (ii) of this Example 2, the existence
of a governmental purpose for the described
financing structures would not change the
conclusions unless Authority clearly
established that the primary purpose for the
use of the particular structure was a bona fide
%ovemmemal purpose. The fact that each
inancing structure had the effect of
eliminating significant amounts of negative
arbitrage is strong evidence of a primary
purpose that is not a bona fide governmental
purpose. Moreover, in paragraph (i) of this
Example 2, the structure of the refunding
issue coupled with the acquisition of the
guaranteed investment contract to lock in the
investment yield associated with the
structure is strong evidence of a primary
purpose that is not a bona fide governmental
purpose.

Example 3. Window refunding. (i)
Authority issues its 1994 refunding issue to
refund a portion of the principal and interest
on its outstanding 1985 issue, The 1994
refunding issue is structured using zero-
coupon bonds that pay no interest or
principal for the 5-year period following the
issue date. The proceeds of the 1994
refunding issue are deposited in a refunding
escrow to be used to pay only the interest
requirements of the refunded portion of the
1985 issue. Authority enters into a
guaranteed investment contract with a
financial institution, G, under which G agrees
to provide a guaranteed yield on revenues
invested by Authority during the 5-year
period following the issue date. The
guaranteed investment contract has a yield
that is no higher than the yield on the
refunding issue, The revenues to be invested
under this guaranteed investment contract
consist of the amounts that Authority
otherwise would have used to pay principal
and interest on the 1994 refunding issue. The
guaranteed investment contract is structured
to generate receipts at times and in amounts
sufficient to pay the principal and
redemption requirements of the refunded
portion of the 1985 issue. A principal
purpose of these transactions is to avoid
transferred proceeds. Authority will continue
to invest the unspent proceeds of the 1985
issue that are on deposit in a refunding
escrow for its 1982 issue at a yield equal to
the yield on the 1985 issue and will not
otherwise treat those unspent proceeds as
transferred proceeds of the 1994 refunding
issue, The 1994 refunding issue is an issue
of arbitrage bonds since those bonds involve
a transaction or series of transactions that
overburdens the market by leaving bonds
outstanding longer than is necessary to
obtain a material financial advantage based
on arbitrage. Specifically, Authority has
structured the 1994 refunding issue to make
available for the refunding of the 1985 issue
replacement proceeds rather than proceeds

so that the unspent proceeds of the 1985
issue will not become transferred proceeds of
the 1994 refunding issue.

(ii) The result would be the same in each
of the following circumstances:

(A) The facts are the same as in paragraph
(i) of this Example 3 except that Authority
does not enter into the guaranteed
investment contract but instead, as of the
issue date of the 1994 refunding issue,
reasonably expects that the released revenues
will be available for investment until used to
pay princiipal and interest on the 1985 issue.

(B) The facts are the same as in paragraph
(i) of this Example 3 except that there are no
unspent proceeds of the 1985 issue and
Authority invests the released revenues at a
yield materially higher than the yield on the
1994 issue.

(C) The facts are the same as in paragraph
(i) of this Example 3 except that Authority
uses the proceeds of the 1994 issue for
capital projects instead of to refund a portion
of the 1985 issue.

Example 4. Sale of conduit loan. On
January 1, 1994, Authority issues a conduit
financing issue (the 1994 conduit financing
issue) and uses the proceeds to purchase
from City, an unrelated party, a tax-exempt
bond of City (the City note). The proceeds of
the 1994 conduit financing issue are to be
used to advance refund 8 prior conduit
financing issue that was issued in 1988 and
used to make a loan to City. The 1994
conduit financing issue and the City note
each have a yield of 8 percent on January 1,
1994. On June 30, 1996, interest rates have
decreased and Authority sells the City note
to D, a person unrelated to either City or
Authority. Based on the sale price of the City
note and treating June 30, 1996 as the issue
date of the City note, the City note has a 6
percent yield. Authority deposits the
proceeds of the sale of the City note into an
escrow to redeem the bonds of the 1994
conduit financing issue on January 1, 2001.
The escrow is invested in nonpurpose
investments having & yield of 8 percent. For
purposes of section 149(d), City and
Authority are related parties and, therefore,
the issue date of the City note is treated as
being June 30, 1996. Thus, the City note is
an advance refunding of Authority’s 1994
conduit financing issue. Interest on the City
note is not exempt from Federal income tax
from the date it is sold to D under section
149(d), because, by investing the escrow
investments at a yield of 8 percent instead of
a yield not materially higher than 6 percent,
the sale of the City note employs a device to
obtain a material financial advantage, based
on arbitrage, apart from the savings
attributable to lower interest rates. In
addition, the City note is not a tax-exempt
bond because the note is the second advance
refunding of the original bond under section
149(d)(3). The City note also employs an
abusive arbitrage device and is an arbitrage
bond under section 148,

Example 5. Re-refunding. (i) On January 1,
1984, City issues a tax-exempt issue (the
1984 issue) to finance the cost of constructing
a prison. The 1984 issue has a 7 percent yield
and a 30-year maturity. The 1984 issue is
callable at any time on or after January 1,
1994, On January 1, 1990, City issues a

refunding issue (the 1990 issue) to advance
refund the 1984 issue. The 1990 issue has an
8 percent yield and a 30-year maturity. The
1990 issue is callable at any time on or after
January 1, 2000. The proceeds of the 1390
issue are invested at an 8 percent yield in s
refunding escrow for the 1984 issue (the
original 1984 escrow) in @ manner sufficien
to pay debt service on the 1984 issue until
maturity (i.e., an escrow to maturity). On
January 1, 1994, City issues a refunding issus
(the 1994 issue). The 1994 issue hasa 6
percent yield and a 30-year maturity. City
does not invest the proceeds of the 1994
issue in a refunding escrow for the 1990 issus
in a manner sufficient to pay a portion of the
debt service until, and redeem a portion of
that issue on, January 1, 2000. Instead, City
invests those proceeds at a 6 percent yield in
a new refunding escrow for a portion of the
1984 issue (the new 1984 escrow) in a
manner sufficient to pay debt service on a
portion of the 1984 issue until maturity. City
also liquidates the investments allocable to
the proceeds of the 1990 issue held in the
original 1984 escrow and reinvests those
proceeds in an escrow to pay a portion of the
debt service on the 1990 issue itself until,
and redeem a portion of that issue on,
January 1, 2000 (the 1990 escrow). The 1994
bonds are arbitrage bonds and employ an
abusive device under section 149(d)(4).
Although, in form, the proceeds of the 1994
issue are used to pay principal on the 1984
issue, this accounting for the use of the
proceeds of the 1994 issus is an
unreasonable, inconsistent accounting
method under § 1.148-6(a). Moreover, since
the proceeds of the 1990 issue were set aside
in an escrow to be used to retire the 1984
issue, the use of proceeds of the 1994 issue
for that same purpose involves a replacement
of funds invested in higher yielding
investments under section 148(a)(2). Thus,
using a reasonable, consistent accounting
method and giving effect to the substance of
the transaction, the proceeds of the 1994
issue are treated as used to refund the 1990
issue and are allocable to the 1990 escrow
The proceeds of the 1990 issue are treated &s
used to refund the 1984 issue and are
allocable to the investments in the new 1984
escrow. The proceeds of the 1990 issue
allocable to the nonpurpose investments in
the new 1984 escrow become transferred
proceeds of the 1994 issue as principal is
paid on the 1990 issue from amounts on
deposit in the 1990 escrow. As a result, the
yield on nonpurpose investments allocable tv
the 1994 issue is materially higher than the
yield on the 1994 issue, causing the bonds of
the 1994 issue to be arbitrage bonds. In
addition, the transaction employs a device
under section 149(d)(4) to obtain a material
financial advantage based on arbitrage, other
than savings attributable to lower interes!
rates. :

(ii) Thae following changes in the facts do
not affect the conclusion that the 1994 issue
consists of arbitrage bonds—

(1) The 1990 issue is a taxable issue;

(2) The original 1984 escrow is used to pay
the 1994 issue (rather than the 1990 issue).
or

(3) The 1994 issue is used to retire the 1384
issue within 90 days of January 1, 1994.
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(e) Authority of the Commissioner to
clearly reflect the economic substance of
o transaction. If an issuer enters into a
transaction for & principal purpose of
ohteining a material financial edvantage
based on the difference between tax-
exempt and taxable interest rates in a
manner that is inconsistent with the
purposes of section 148, the
Commissioner may exercise her
discretion to depart from the rules of
§1.148-1 through §1.148-11 as
necessary to clearly reflect the economic
substance of the transaction. For this
purpose, the Commissioner may
recompute yield on an issue or on
investments, reallocate payments and
receipts on investments, recompute the
rebate amount on an issue, or atherwise
adjust any item: whatsoever bearing
upon the investments and expenditures
of gross proceeds of an issue.

() Autherity of the Commissioner to
require an earlier date for payment of
rebate. If the Coramissioner determines
that an issue is likely to fail to meet the
requirements of § 1.148-3 aud that a
failure to serve a notice of demand for
payment on the issuer will jeopardize
the assessment or collection of tax on
interest paid or to be paid on the issue,
the date that the Commissioner serves
notice on the issuer is treated as a
required computation date for payment
of rebate for that issue.

(g) Authorjty of the Commissioner to
waive regulatory limitations.
Notwithstanding any specific provision
in §§ 1.148-1 through 1.148-11, the
Commissioner may prescribe extensions
of temporary periods, larger reasonably
required reserve or replacement funds,
or consequences of failures or remedial
action under section 148 in lieu of or in
addition to other consequences of those
failures, or take other action, if the
Commissioner finds that good faith or
other similar circumstances so warrant,

consistent with the purposes of section
148,

§1.148-11 Effective dates.

(a) In general. Except as otherwise
provided in this section, the provisions
of §1.148-1 through § 1.148-11 apply to
ell issues {ssued after June 30, 1993.

X(b) Elective retroactive application in
whole—a) In general. Except as
otherwise provided in this section and
subject to the applicable effective dates
0iihe corresponding statutery
IFY(J\'}Slons. an issuer may apply the
Provisions of §1.148-1 through § 1.148-
11in whole, but not in part, to any issue
that Is outstanding on June 30, 1993,
ind is subject to section 148(f) or to
fectmns 103(c)(6]) or 103A() of the
‘ternal Revenue Code of 1954, in lieu

of otherwise applicable regulations
under those sections.

(2) No elective retroactive application
for 18-month ing exception. The
provisions of § 1.148-7(d) (relating to
the 18-menth spending exception) may

not be applied to any issue issued on or

before June 30, 1993.

{c) Elective retroactive application of
certain provisiops and spscial rules—(1)
In general. An issuer may apply any of
the following individual provisions of
§1.148-1 through §1.148-11 to
outstanding issues issued on or before
August 15, 1893, in the indicated
manner—

(i) Certain commingled funds. If
paragraph (a) of this section applies to
an issue, and that issue has a
commingled fund to which the
provisions of § 1.148-6(e}(6) (relating to
commingled reserves) apply, that
provision may be applied to all issues
secured by that commingled reserve.

(ii) Certain applications of the
universal eap. The provisions of
§ 1.148-5(c)(3)E)(F) (and related
provisions) may be applied to satisfy the
requiraments of saction 148 for
applicable prior law} if the application
of the universal eap results in amounts
in a refunding escrow becoming
replacement proceeds of an issue issued
on or before June 30, 1993.

(2) Certain allocations ef
multipurpose issues. An allecation of
bonds to a refunding purpose under
§ 1.148-8th) may be adjusted as
necessary to reflect allocations made
between May 18, 1992, and August 15,
1993, in connection with the issuance of
& refunding issue issued during that
period if the allocations satisfied the
corre ing prior provisien of
§1.148-11(j)(4) under applicable prior

mfulations.

3) Special limitation. The provisions
of § 1.148-9 apply to issues issued
before August 15, 1893, only if the
issuer in goed faith estimates the
present value savings, if any, associated
with the effect of the application of that
sectiom on refunding escrows, using any
reasenable accounting methed, and
applies those savings, if any, to redeem
outstanding tax-exempt bends of the
applicable issue at the earliest possible
date on which those bonds may be
redeemed or otherwise retired. These
savings are not reduced to take inte
account any edministrative costs
associated with applying these
provisions retroactively.

(d) Transition rule excepting certain
state guarantee funds from the
definition of replacement proceeds—(1)
Certain perpetual trust funds. A
guarantee by a fund created and
controlled by a State and established

pursuant to its constitution does not
cause the amounts im the fund te be
pledged funds treated as replacement
proceeds if—

(i) Substantially all of the corpus of
the fund consists of nonfinancial assets.
revenues derived from these essets,
gifts, and bequests;

(ii) The corpus of the guarantee fund
may be invaded only to support
specifically designated essential
governmental functions (designated
functions) carried on by political
subdivisions with general taxing
powers;

(iii) Substantially all of the available
income of the fund is required to be
applied annually to support designated
functions;

(iv) The issue guaranteed consists of
general obligations that are not private
activity bonds substantially all of the
proceeds of which are to be used for
designated functions;

(v) The fund satisfied each of the
requirements of paragraphs (d)(1){i)

' through (d)(1)(iii} of this section on

August 16, 1988; and

(vi) The guarantee is not attributable
to a deposit to the fund mede after May
14, 1989, unless—

(A) The deposit is attributable te the
sale or other disposition of fund assets;

or

(B) Prior to the:deposit, the
outstanding amount of the bonds
guaranteed by the fund did not exceed
250 percent of the lower of the cost or
fair market value of the fund.

(2) Permanent University Fund.
Replacement proceeds do not include
amounts allocable to investments of the
fund described in section 648 of Public
Law 98-369,

(e) Transition rule regarding special
allowance payments. Section 1.148-
5(bJ(5) applies to any bond issued after
January 5, 1990, except a bond issued
exclusively to refund a bond issued
before January 6, 1990, if the amount of
the refunding bond does not exceed 101
percent of the amount of the refunded
bond, and the maturity date of the
refunding bond is not later than the date
that is 17 years after the date on which
the refunded bond was issued (or, in the
case of a series of refundings, the date
on which the original bond was issued).

(f) Transition rule regarding
applicability of yield reduction rule.
Section 1,148-5(c) applies to
nonpurpose investments allocable to
replacentent proceeds of an issue that
are held in a reserve or replacement
fund to the extent that—

(1) Amoumts must be paid into the
fund under a constitutional provisiom,
statute, or ordinance adopted before
May 3, 1978;
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(2) Under that provision, amounts
paid into the fund (and investment
earnings thereon) can be used only to
pay debt service on the issues; and

(3) The size of the payments made
into the fund is independent of the size
of the outstanding issues or the debt
service thereon.

(g) Extension of due date for rebate
payments. Payments of rebate under
section 148(f) that are otherwise due
after June 30, 1993, and before
September 1, 1993, may be paid by
September 1, 1893.

(h) Elective application of existing
regulations. For an issue issued after
June 30, 1993 and before August 15,
1993, an issuer may apply the
provisions of T.D. 7627, sections 1.103—
13, 1.103-14, 1.103-15, 1979-2 C.B. 45,
(see § 601.601(d)(2)(ii)(h)) of this
chapter, as emended by T.D. 8418,
1992-1 C.B. 29; T.D. 8345, section
1.103-13T, 1891-1 C.B. 33; and T.D.
8418, sections 1.148-0 through 1.148—
11, 1.149(d)-1 and 1.150-1, 1992-1 C.B,
29, in whole, but not in part, in lieu of
applying these regulations under
paragraph (a) of this section, without
regard to § 1.148-0(b)(2)(ii)(D) of those
provisions,

§§1.148-12T and 1.148-13T [Removed]

Par. 5a. Sections 1.148-12T and
1.148-13T are removed,

Par. 6. Section 1.149(b)-1 is added to
read as follows:

§1.149(b)-1 Federally guaranteed bonds.

(a) General rule. Under section 149(b)
and this section, nothing in section
103(a) or in any other provision of law
shall be construed to provide an
exemption from Federal income tax for
interest on any bond issued as part of
an issue that is federally guaranteed.

(b) Exceptions. Pursuant to section
149(b)(3)(B), section 149(b)(1) and
paragraph (a) of this section do not
apply to—

(1) Investments in obligations issued
pursuant to § 21B(d)(3) of the Federal
Home Loan Bank Act, as amended by
§ 511 of the Financial Institutions
Reform, Recovery, and Enforcement Act
of 1989, or any successor provision; or

(2) Any investments that are held in
a refunding escrow (as defined in
§1.148-1).

(c) Effective date. This section applies
to investments made after June 30, 1993.

§1.149(b}3)-1T [Removed]
Par. 7. Section § 1.149(b)(3)-1T is
removed.

Par. 8. Section 1.149(d)-1 is revised to
read as follows:

§1.149(d)}-1 Limitations on advance
refundings.

(a) General rule. Under section 149(d)
and this section, nothing in section
103(a) or in any other provision of law
shall be construed to provide an
exemption from Federal income tax for
interest on any bond issued as part of
an issue described in paragraphs (2), (3),
or (4) of section 149(d§. -

(b) Advance refunding issues that
employ abusive devices—(1) In general.
An advance refunding issue employs an
abusive device and is described in
section 149(d)(4) if the issue violates
any of the anti-abuse rules under
§1.148-10,

(2) Failure to pay required rebate. An
advance refunding issue is described in
section 149(d)(4) if the issue fails to
meet the requirements of § 1.148-3. This
paragraph (b)(2) applies to any advance
refunding issue issued after August 31,
1986.

(3) Mixed escrows invested in tax-
exempt bonds. An advance refunding
issue is described in section 149(d)(4)
if—

(i) Any of the proceeds of the issue are
invested in a refunding escrow in which
a portion of the proceeds are invested in
tax-exempt bonds and a portion of the
proceeds are invested in nonpurpose
investments;

(ii) The yield on the tax-exempt bonds
in the refunding escrow exceeds the
yield on the issue;

(iii) The yield on all the investments

(including investment property and tax-
exempt bonds) in the refunding escrow
exceeds the yield on the issue; and

(iv) The weighted average maturity of
the tax-exempt bonds in the refunding
escrow is more than 25 percent greater
or less than the weighted average
maturity of the nonpurpose investments
in the refunding escrow, and the
weighted average maturity of
nonpurpose investments in the
refunding escrow is greater than 60

days,

84) Tax-exempt conduit loans. For
purposes of applying section 149(d) to
a conduit financing issue that finances
any conduit loan that is a tax-exempt
bond, the actual issuer of a conduit
financing issue and the conduit
borrower of that conduit financing issue

are treated as related parties. Thus, the
issue date of the conduit loan does not
occur prior to the date on which the
actual issuer of the conduit financing
issue sells, exchanges, or otherwise
disposes of that conduit loan, and the
use of the proceeds of the disposition to
pay debt service on the conduit
financing issue causes the conduit loan
to be a refunding issue. See § 1.148—
10(d), Example 4.

(c) Unrefunded debt service remains
eligible for future advance refunding,
For purposes of section 149(d)(3)(A)(i),
any principal or interest on a prior issue
that has not been paid or provided for
by any advance refunding issue is
treated as not having been advance
refunded.

(d) Application of arbitrage
regulations—{(1) Application of
multipurpose issue rules. For purposes
of sections 149(d)(2) and (3)(A)(i), (i),
and (iii), the provisions of the
multipurpose issue rule in §1.148-9(h)

apFly. y .
2) General mixed escrow rules. For
purposes of section 148(d), the
provisions of § 1.148-9(c) (relating 1o
mixed escrows) apply, except that those
provisions do not apply for purposes of
section 149(d)(2) and (d)(3)(A) (i) and
(ii) to amounts that were not gross
proceeds of the prior issue before the
issue date of the refunding issue.

{(3) Temporary periods and minor
portions. Section 1.148-9(d) and (f)

. contains rules applicable to temporary

periods and minor pertions for advance
refunding issues.

(4) Dej%nitions. Section 1.148-1
applies for ;’)urposes of section 149(d).

e) Taxable refundings—(1) In
general. Except as provided in
paragraph (e)(2) of this section, for
purposes of section 149(d)(3)(A)(i), en
advance refunding issue the interest on
which is not excludable from gross
income under section 103(a) (i.e., 8
taxable advance refunding issue) is not
taken into account. In addition, for
purpose, an advance refunding of a
taxable issue is not taken into account

. unless the taxable issue is a conduit

loan of a tax-exempt conduit financing
issue.

(2) Use to avoid section ‘
149(d)(3)(A)(i). A taxable issue is taken
into account under section
149(d)(3)(A)(i) if it is issued to avoid the
limitations of that section. For example,
in the case of a refunding of a tax-
exempt issue with a taxable advance
refunding issue that is, in turn,
currently refunded with a tax-exemp!
issue, the taxable advance rfunding
issue is taken into account under
section 149(d)(3)(A)() if the two tax-
exempt issues are outstanding
concurrently for more than 90 days.

(f) Redemption at first call date—(1)
General rule. Under sections :
149(d)(3)(A) (ii) and (iii) (the first ca/l
requirement), bonds refunded by an
advance refunding must be redeemed o7
their first call date if the savings test
under section 149(d)(3)(B)(i) (the
savings test) is satisfied. The savings test
is satisfied if the issuer may realize
present value debt service savings
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(determined without regard to
administrative expenses) in connection
with the issue of which the refunding
bond is a part.

(2) First call date. First call date
means the earliest date on which a bond
may be redeemed (or, if issued before
1986, on the earliest date on which that
bond may be redeemed at a redemption
price not in excess of 103 percent of
par). If, however, the savings test is not
met with respect to the date described
in the preceding sentencae (i.e., there are
no present value savings if the refunded
bonds are retired on that date), the first
call date is the first date thereafter on
which the bonds can be redeemed and
on which the savings test is met.

(3) Savings test. Except as provided
below, the multipurpose issue
allocation rules apply for purposes of
the savings test. The savings test is
satisfied and the first call requirement
applies to a bond if the refunding of that
bond increases the aggregate present
value debt service savings on the entire
refunding issue when compared with
the aggregate present value debt service
savings if that bond were not refunded.

(g) Effective date—(1) In general.
Except as provided in paragraph (g)(2)
of this section, this section applies to
bonds issued after June 30, 1993, to
which §§1.148-1 through 1.148-11
apply, including conduit loans that are
treated as issued after June 30, 1993,
under paragraph (b)(4) of this section. In
addition, this section applies to any
issue to which the election described in
31.148-11(b)(1) is made.

(2) Special effective date for
paragraph (b)(3). Paragraph (b)(3) of this
section applies to any advance
rlc:;nf.img issue issued after May 28,

991.

Par. 9. Section 1.149(g)-1 is added to
read as follows:

§1.149(g)-1 Hedge bonds.

(8) Certain definitions. Except as
otherwise provided, the definitions set
'«')ﬂ}.l in §1,148-1 apply for purposes of
Section 149(g) and this section. In
addition, the following terms have the
ft>llowing meanings:

Reasonable expectations means
teasonable expectations (as defined in
§1.148-1), as modified to take into
account the provisions of section
149(f)(2)(B).

Spendable proceeds means net sale
Proceeds (as defined in § 1.148-1).

(b) Applicability of arbitrage
aHocation and accounting rules. Section
1.‘148-6 applies for purposes of section
149(g), except that an expenditure that
esults in the creation of replacement
lfmceeds (other than amounts in a bona
ide debt service fund or a reasonably

required reserve or replacement fund) is
not an expenditure for purposes of
section 149(g).

(c) Refundings—(1) Investment in tax-
exempt bonds. A bond issued to refund
a bond that is a tax-exempt bond by
virtus of the rule in section 149(g)(3)(B)
is not a tax-exempt bond unless the

oss proceeds of that refunding bond
gthar than proceeds in a refunding
escrow for the refunded bond) satisfy
the requirements of section 149(g)(3)(B).

(2) Anti-abuse rule. A refunding bond
is treated as a hedge bond unless there
is a significant governmental purpose
for the issuance of that bond (e.g., an
advance refunding bond issued to
realize debt service savings or to relieve
the issuer of significantly burdensome
document provisions, but not to
otherwise hedge against future increases
in interest rates).

(d) Effective date. This section applies
to bonds issued after June 30, 1993 to
which §§ 1.148-1 through 1.148-11
apply. In addition, this section applies
to any issue to which the election
described in § 1.148-11(b)(1) is made.

Par. 10. Section 1.150-1 is revised to
read as follows:

§1.150-1 Definitions.

(a) Scope and effective date—(1) In
general. Except as otherwise provided,
the definitions in this section apply for
all purgoses of sections 103 and 141
through 150,

(2) Effective date. This section applies
to issues issued after June 30, 1993 to
which §§ 1.148-1 through 1.148-11
apply. In addition, this section (other
than paragraph (c)(3) of this section)
applies to any issue to which the
election described in § 1.148-11(b)(1) is
made.

(b) Certain general definitions. The
following definitions apply:

Bond means any obligation of a State
or political subdivision thereof under
section 103(c)(1).

Capital expenditure means any cost of
a type that is properly chargeable to
capital account (or would be so
chargeable with a proper election or
with the application of the definition of
placed in service under § 1.150-2(c))
under general Federal income tax
principles. For example, costs incurred
to acquire, construct, or improve land,
buildings, and equipment generally are
capital expenditures, Whetheran .
expenditure is a capital expenditure is
determined at the time the expenditure
is paid with respact to the property.
Future changes in law do not affect
whether an expenditure is a capital
expenditure,

Conduit borrower means the obligor
on a purpose investment (as defined in

§ 1.148-1). For example, if an issuer
invests proceeds in a purpose
investment in the form of a loan, lease,
installment sale obligation, or similar
obligation to another entity and the
obligor uses the proceeds to carry out
the governmenrtal purpose of the issue,
the obligor is a conduit borrower.

Conduit financing issue means an
issue the proceeds of which are used or
are reasonably expected to be used to
finance at least one purpose investment
representing at least one conduit loan to
one conduit borrower.

Conduit loan means a purpose
investment (as defined in § 1.148-1).

Governmental bond means any bond
of an issue of tax-exempt bonds in
which none of the bonds are private
activity bonds.

Issuance costs means costs to the
extent incurred in connection with, and
allocable to, the issuance of an issue
within the meaning of section 147(g).
For example, issuance costs include the
following costs but only to the extent
incurred in connection with, and
allocable to, the borrowing:
underwriters’ spread; counsel fees;
financial advisory fees; rating agency
fees; trustee fees; paying agent fees;
bond registrar, certification, and
authentication fees; accounting fees;
printing costs for bonds and offering
documents; public approval process
costs; engineering and feasibility study
costs; guarantee fees, other than for
qualified guarantees (as defined in
§ 1.148-4(f)); and similar costs.

Issue date means, in reference to an
issue, the first date on which the issuer
receives the purchase price in exchange
for delivery of the evidence of
indebtedness representing any bond
included in the issue. Issue date means,
in reference to a bond, the date on
which the issuer receives the purchase
price in exchange for that bond, In no
event is the issue date earlier than the
first day on which interest begins to
accrue on the bond or bonds for Federal
income tax purposes.

Obligation means any valid evidence
of indebtedness under general Federal
income tax principles.

Pooled financing issue means an issue
the proceeds of which are to be used to
finance purpose investments
representing conduit loans to two or
more conduit borrowers, unless those
conduit loans are to be used to finance
a single capital project. ;

Private activity bond means a private
activity bond (as defined in section
141).

Qualified mortgage loan means a
mortgage loan with respect to an owner-
occupied residence acquired with the
proceeds of an obligation described in
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section 143(a){1) or 143(b) {or applicable
prior law).

Qualified student Joan means a
student loan acquired with the proceeds
of an obligation described in section
144(b)(1).

Related party means, in reference to a
governmental unit or a 501{c}{(3)
organization, any membsr of the same
controlled group, and, in reference to
any person that is not 8 governmental
unit or 501(c)(3) on, a related
person {as defined in section 144(a)(3)).

Taxable bond means any obligation
the interest on which is not excludable
from gross income under section 103.

Tax-exempt bond means any bond the
interest cn which is excludebie from
gross income under section 103(a). Tax-
exempt bond includes an interest in a
regulated investment company to the
extent that al least 85 percent of the
income to the holder of the interest is
interest that is excludable from gross
income under section 103(a).

Warkr't:g capital expenditure means
any cost that is not a capital
expenditure. Generally, current
operating expenses are working capital

e ditures,

]c) Definition of issue—(1) In general.
The provisions of this paragraph (c)
apply for all purposes of sections 103
and 141 through 150. Except as
otherwiss provided in this paragraph
(c), two or more bonds are treated as
part of the same issue if all of the
following factors are present:

(i) Sald at substantially the same
time. The bonds are sold at substantially
the same time. Bonds are treated and
sold at substantially the same time if
they are sold less than 15 days apart.
For this purpose only, a variable yield
bond is treated and sold en its issue
date,

(ii) Sold pursuant to the same plan of
financing. The bonds are scld pursuant
to the same plan of financing. Factors
material to tge plan of financing include
the purposes for the bonds and the
structure of the financing. For example,
genarally—

(A) Bonds to finance & singls facility
or related facilities are part of the same
plan of finencing;

{B) Short-term bonds to finance
working capital expenditures and long-
term bonds to finence capital projects
are not part of the same plen of
financing; and

(C) Certificates of icipation in a
lease and general obligation bonds
secured by tax revenues are not part of
the same plan of financing,

(iii) Payable from same source of
funds. The bonds are reasonably
expected to be paid from substantiall
the same source of funds, determin

without regard to guarantees from
unrelated parties.

(2) Exception for taxable bonds.
Taxable bonds and tax-exempt bonds
are not part of the same issue under this
paragraph (c). The issuance of tax-
exempt bonds in a transaction (or series
of related transactions) that includes
taxable bonds, however, may constitute
an abusive arbitrage device under
§1.148-10(a) or a device to avoid other
limitations in sections 103 and 141
through 150 {for example, structures
inveolving windows or unreasonable
allocations of bonds).

(3) Exception for certain bonds

inancing separate purposes—{i) In
geneml. Bonds ma pl!:a treated as part of
separate issues if the requirements of
this paragraph {(c)(3) are satisfied. Each
of these separate issues must finance a
separate purpose (e.g., refunding a

separate prior issue, financing a separate

purpose investment, financing
integrated or functionally related capital
projects, and financing any clearly
discrete governmental ). Each of
these separate issues independently
must be a tax-exempt bond (e.g., a
governmental bond or a qualified
mortgage bond). The &
investments, and bonds in such a
transaction must be allocated between
each of the separate issues using a
reasonable, consistently applied
allocation method. If any separate issue
consists of refunding bonds, the
allocation rules in § 1.148-9(h) must be

satisfied. An allocation is not reasonable

if it achieves more favorable results
under sections 103 and 141 to 150 than
could be achieved with actual separate
issues. All allocations under this
paragraph (c)(3) must be made in
writing on or before the issue date.

(ii) Exceptions. This paragraph (c)(3)
does not apply for purposes of sections

141(b)(5), 141(c)(1), 141{d)(1), 144(a), «»

148, 149(d), snd 149(g).

(4) Special rules for draw-down loans
and commercial pafer—-(i) Draw-down
loans. Bonds issued pursuant to a draw-
down loan are trested as pert of a single
issue. The issue date of that issue is the
first date on which the eggregate draws
under the loan exceed the lesser of
$50,000 or 5 percent of the issue price.

(i1) Commercial paper—{A) In
general. Short-term bonds having a

maturity of 270 days or less (commercial

paper) issued pursuant to the same
commercial program may be

treated as part of a single issue, the issue

date of which is the first date the
aggrogate amount of commercial papsr
issued under the program exceeds
lesser of $50,000 or 5 percent of the
aggregate issue price of the commercial
paper in the program. A commercial

ate proceeds,

paper program is a program to issue
commercial paper to finance or
refinance the same governmental
purpose pursuant to a single master
legal document. Commercial paper {s
not part of the same commercial paper
program unless issued during an 18-
month period, beginning on the deemed
issue date. In addition, commercial
paper issued after the end of this 18-
month period may be treated as part of
the program to the oxtent issued to
refund commercial paper that is part of
the program, but only to the extent
that—

(1) There is no increase in the
principal amount outstanding; and
- (2) The program does not have a term
in excess of—

(#) 30 years; or

(17) The period reasenably necessary
for the governmental purposes of the
program,

{B) Safe harbor. The requirement of
paragraph {c)(4)(ii){A)(2) of this section
is treated as satisfied if the weighted
average maturity of the issue does not
exceed 120 percent of the weighted
average expected economic life of the
property financed by the issue.

(5) Anti-abuse rule. In order to
prevent the avoidance of sections 103
and 141 through 150 and the general
purposes thereof, the Cammissioner
may treat bands as part of the same
issue or as part of separate issues to
clearly reflect the economic substance of
a transaction.

(d) Definition of refunding issue and
related definitions—{1) General
definition of refunding issue. Refunding
issue means an issue of obligations the
proceeds of which are used to pay
principal, interest, or redemption price
on another issue (a prior issue, as more
particularly defined in paragraph (d)(5)
of this section), including the issuance
costs, accrued interest, capitalized
interest on the refunding issus, a reserve
or replacement fund, or similar costs, if
any, properly allocable to that refunding
issue. $

(2) Exceptions and special rules. For
purposes of paragraph (d)(1) of this
section, the following exceptions and
special rules apply—

(i) Payment of certain interest. An i
issue is not a refunding issuve if the on'y
principal and interest that is paid with
proceeds of the issue (determined
without regard to the muitipurpose
issue rules of § 1.148-9(h)}] is interest 07
another issue that— ,

{A) Accrues on the other issue during
a one-year period including the issue
date of the issue that finances the
interest;

(B) Is a capital expenditure; or
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(C) Is a working capital expenditure to
which the de minimis rule of § 1.148-
6(d)(3)(ii)(A) applies.

(i) Certain issues with different
obligors—{A) In general. An issue is not
arefunding issue to the extent that the
obligor (as defined in paragraph
(d)(2)(ii)(B) of this section) of one issue
is neither the obligor of the other issue
nor a related party with respect to the
obligor of the other issue.

(B) Definition of obligor. The obligor
of an issue means the actual issuer of
the issue, except that the obligor of the
portion of an issue properly allocable to
an investment in a purpose investment
means the conduit borrower under that
purpose investment. The obligor of an
issus used to finance qualified mortgage
loans, qualified student loans, or similar
program investments (as defined in
§1.148-1) does not include the ultimate
recipient of the loan (e.g., the
homeowner, the student).

(iii) Certain special rules for purpose
investments, For purposes of this *
paragraph (d), the following special
rules apply:

(A) Refunding of a conduit financing
issue by a conduit loan refunding issue.
Except as provided in paragraph
(d)(2)(iii)(B) of this section, the use of
the proceeds of an {ssue that is used to
refund an obligation that is a purpose
investment (a conduit refunding issue)
by the actual issuer of the conduit
financing issue determines whether the
conduit refunding issue is a refunding
of the conduit financing issue (in
eddition to a refunding of the obligation
that is the purpose investment).

(B) Recycling of certain payments
under purpose investments. A conduit
refunding issue is not a refunding of a
conduit financing issue to the extent
that the actual issuer of the conduit
financing issue reasonably expects as of
the date of receipt of the proceeds of the
conduit refunding issue to use those
amounts within 6 months (or, if greater,
during the applicable temporary period -
for those amounts under section 148(c)
orunder applicable prior law) to acquire
& new purpose investment. Any new
purpose investment is treated as made
Irom the proceeds of the conduit
inancing issue,

(C) Application to tax-exempt loans.
For purposes of this paragraph (d),
obligations that wouFd be purpose
investments (absent section
148(b)(3)(A)) are treated es purpose
investments,

(iv) Substance of transaction controls.
I_n the absence of other applicable
controlling rules under this paragraph
(d), the determination of whether an
Issue is a refunding issue is based on the

substance of the transaction in light of
all the facts and circumstances.

(v) Certain integrated transactions in
connection with asset acquisition not
treated as refunding issues. If, within
six months before or after a person
assumes (including taking subject to)
obligations of an unrelated party in
connection with an asset acquisition
(other than a transaction to which
section 381(a) applies if the person
assuming the obligation is the acquiring
corporation within the meaning of
section 381(a)), the assumed issue is
refinanced, the refinancing issue is not
treated as a refunding issue.

(3) Current refunding issue. Current
refunding issue means:

(i) Except as provided in paragraph
(d)(3)(ii) of this section, a refunding
issue that is issued not more than 90
days before the last expenditure of any
proceeds of the refunding issue for the
payment of principal or interest on the
prior issue; and

(ii) In the case of a refunding issue
issued before 1986—

{A) A refunding issue that is issued
not more than 180 days before the last
expenditure of any proceeds of the
refunding issue for the payment of
principal or interest on the prior issue;

or

(B) A refunding issue if the prior issue
had a term of less than 3 years and was
sold in anticipation of permanent
financing, but only if the aggregate term
of all prior issues sold in anticipation of
permanent financing was less than 3
years.

(4) Advance refunding issue; Advance
refunding issue means a refunding issue
that is not a current refunding issue.

(5) Prior issue. Prior issue means an
issue of obligations all or a portion of
the principal, interest, or call premium
on which is paid or provided for with
proceeds of a refunding issue. A prior
issue may be issued before, at the same
time as, or after a refunding issue, If the
refunded and unrefunded portions of a
prior issue are treated as separate issues
under § 1.148-9(i), for the purposes for
which that section applies, except to the
extent that the context clearly requires
otherwise, references to a prior issue
refer only to the refunded portion of that
prior issue.

(e) Controlled group means a group of
entities controlled directly or indirectly
by the same entity or group of entities
within the meaning of this paragraph
(e).

(1) Direct control. The determination
of direct control is made on the basis of
all the relevant facts and circumstances.
One entity or group of entities (the
controlling entity) generally controls
another entity or group of entities (the

controlled entity) for purposes of this
paragraph if the controlling entity
possesses either of the following rights
or powers and the rights or powers are
discretionary and non-ministerial—

(i) The right or power both to approve
and to remove without cause a
controlling portion of the governing
body of the controlled entity; or

(i1) The right or power to require the
use of funds or assets of the controlled
entity for any purpose of the controlling
entity.

(2) Indirect control. If a controlling
entity controls a controlled entity under
the test in paragraph (e)(1) of this
section, then the controlling entity also
controls ail entities controlled, directly
or indirectly, by the controlled entity or
entities.

(3) Exception for general purpose
governmental entities. An entity is not
a controlled entity under this paragraph
(e) if the entity possesses substantial
taxing, eminent domain, and police
powers. For example, a city possessing
substantial amounts of each of these
sovereign powers is not a controlled
entity of the state.

Par. 11. Section 1.150-2 is added to
read as follows:

§1.150-2 Proceeds of bonds used for
reimbursement.

(a) Table of contents. This table of
contents contains a listing of the
headings contained in § 1.150-2.

(a) Table of contents.
(b) Scope.
(c) Definitions.
(d) General operating rules for
reimbursement expenditures.
(1) Official intent.
(2) Reimbursement period.
(3) Nature of expenditure.
(e) Official intent rules.
(1) Form of official intent.
(2) Project description in official intent.
(3) Reasonableness of official intent.
(f) Exceptions to general operating rules.
(1) De minimis exception.
(2) Preliminary expenditures exception.
(g) Special rules on refundings.
(1) In general—once financed, not
reimbursed.
(2) Certaln proceeds of prior issue used for
reimbursement treated as unspent.
(h) Anti-abuse rules.
(1) General rule.
(2) One-year step transaction rule,
(i) Authority of the Commissioner to
prescribe rules.
(j) Effective date.
(1) In general
(2) Transitional rules.

(b) Scope. This section applies to
reimbursement bonds (as defined in
paragraph (c) of this saction) for all
purposes of sections 103 and 141 to 150.

(c) Definitions. The following
definitions apply:
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Issuer means—

(1) For any private ectivity bond
(excluding a fied 501(c)(3) band,
qualified student loan bond, qualified
mortgage bond, or qualified veterans’
m bond), the entity that actually
issues the reimbursement bond; and

(2) For any bond not described in
paragraph (1) of this definition, either
the entity that actually issues the
reimbursement bond or, to the extent
that the reimbursement bond proceeds
are to be loaned to a conduit borrower,
that conduit borrower.

O{ficial intent means en issuer's
declaration of intent to reimburse an
original expenditure with proceeds of
an obligation.

Original expenditure means an
expenditure for a governmental purpose
that is originally paid from a source
other than a reimbursement bond.

Placed in service means, with res;
to a facility, the date on which, based on
all the facts and circumstances—

(1) The facility has reached a degree
of completion which would permit its
operation at substantially its design
level; and

(2) The facility is, in fact, in cperation
at such level.

Reimbursement allocation meens an
allocation In writing thet evidences an
issuer's use of proceeds of a
reimbursement bond to reimburse an
original expenditure. An allocation
made within 30 days afer the issue dale
of a reimbursement bond mey be treated
as made on the issue date.

Reimbursement bond means the
portion of an issue allocated to
reimburse en original expenditure that
was paid before the issue date.

(d) General operating rules for
reimbursement expenditures. Except as
otherwise provided, a reimbursement
allocation is treated as an expenditure of
proceeds of a reimbursement bond for
the governmental purpose of the
original expenditure on the date of the
reimbursement allocation only if:

(1) Official intent. Not later than 60
days after payment of the original
expenditure, the issuer adopts an
official intent for the original
expenditure that satisfies paragraph (e)
of (th)is se;ul’sln. )

2) Rei rsement pericd—{i) In
general. The reimbursement allocation
is made not later than 18 months afier
the later of—

(A) The dats the original expenditure
is paid; or

B) The date the project Is placed in
service or abandoned, but in no event
more than 3 years after the ariginal

diture is paid.
ugi')nSpecml' rule for small issvers. In
applying paragraph (d)(2)(i) of this

section to an issue that satisfies section
148(f)(4)(D)(i) (1) through (IV), the “18
month” limitetion is changed to 3
years” and the “2-year” maximum
reimbursement period is disregarded.

(iii) Special rule for long-term
construction projects. In applying
paregraph {d)(2)(i) to a construction
{)roject for which both the issuer and a

icensed architect or engineer certify
that at least 5 years is necessary to
complete construction of the preject, the
maximum reimbursement period is
changed from *'3 years' to *'5 e

(3) Nature of expenditure. The
original expenditire is a capital
expenditure, & cost of issuance for a
bond, an expenditure described in
§ 1.148-6(d}(3)(1i}(B) (relating to certain
extraordinary working capital items), a
grant (as defined in § 1.148-6(d)}(4)), a
qualified student loan, a qualified
mortgage loan, or a qualified veterans’
mortgage loan.

(e) Official intent rules. An official
intent satisfies this (e) if:

(1) Form of official intent. The official
intent is made in any reasonable form,
including issuer resolution, action by an
appropriate répresentative of the issuer
(e.g., a person authorized or designated
to declare official intent on behalf of the
issuer), or specific legislative
authorization for the issuance of
obligations for a particular p !

(2) Project description in official
intent—(i) In general. The official intent
generally describes the project for which
the original expenditure is paid and
states the maximum principal amount of
obligations expected to be issued for the
project. A project includes any property,
project, or program (e.g., highway
capital improvement program, hospital
equipment acquisition, or school
building renovation).

(ii) Fund accounting. A project
description is sufficient if it identifies,
by name and functional purpose, tha
fund or account from which the original
expenditure is paid (e.g., parks and
recreation fundmereational {oa'!ity
capital improvement pro, ;

iii) Reasonable deviations in project
description. Deviations between a
project described in an official intent
and the actuzl project financed with
reimbursement bonds do not invalidate
the official intent to the extent that the
actual projoct is reasonably related in
function to the described project. For
example, hospital equipment is a
reasonable deviation from hospital
building improvements. In contrast, a
city office building rehabilitation is not
a reasonable devistion from highway
improvements.

3) Reasonableness of official intent.
On the date of the declaration, the issuer

must have a reascnzable tion (as
defined in § 1.148-1(b)) that it will
reimburse the original expenditurs with
proceeds of an ion. Official
intents declared as a matter of courss or
in amounts substantially in excess of the
amounts to be necessary for
the project (e.g., blanket declarations)
are not reasonable. Similarly, a pattem
of failure to reimburse actual eriginal
expenditures covered by official intents
(other than in extraordinary
circumstances) is evidence of
unreasonableness. An official intent
declared toa ific
legishﬁwpwmoﬂuﬁmmbutmbiy
pxiesumed to satisfy this paragraph
(e)(3).

(f) Exceptions to general operating
rules—(1) De minimis exception.
Paragraphs (d}(1) and (d){2) of this
section do not apply to costs of issuance
of any bond or to an amount not in
excess of the lesser of $100,000 or 5
percent of the proceeds of the issue.

(2)*Preliminary expenditures
exception. Paragraphs (d}{1) and (d)(2)
of this section do not apply to any
preliminary expenditures, up to en
amount not in excess of 20 percent of
the aggregate issue price of the issue or
issues that finance or are reasonably
expected by the issuer to finance the
project for which the preliminary
expenditures were incurred.
Preliminary expenditures include
architectural, engineering, surveying,
soil testing, reimbursement bond
issuance, and similar costs that are
incurred prior to commencement of
acquisition, constroction, or
rehabilitation of a project, other than
land acquisition, site preparation, and
similar costs incident to commencement
of construction.

(g) Special rules on refundings—(1) In
general—once financed, not reimbursed.
Except as provided in paragraph (g)(2)
of this section, paragraph (d) of this
section doeg¢ not apply to an allocation
to pay principal or interest on an
obligation to reimburse an original
expenditure paid by another obligation.
Instead, such an allocation is enalyzed
under rules on refunding issues. See
§1.148-9.

(2) Certain proceeds of prior issue
used for rei ment treated as
unspent. In the case of a refunding issue
(or series of refunding issues), proceeds
of a prior issue purportedly used 1o
reimburse original ditures are
treated as unspent proceeds of the prior
issue unless the purparted
reimbursement was a valid expenditure
under applicable law on reimbursement
expenditures on the issue date of the
prﬁ)r issue.
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(h) Anti-abuse rules—{(1) General rule.
A reimbursement allocation is not an
expenditure of proceeds of an issus
under this section if the allocation
employs an abusive arbitragle device
under § 1.148-10 to avoid the arbitrage
restrictions or to avoid the restrictions
under sections 142 through 147.

(2) One-year step transaction rule—{i)
Creation of replacement proceeds. A
purported reimbursement allocation is
invalid and thus is not an expenditure
of proceeds of an issue if, within 1 year
after the allocation, funds corresponding
to the proceeds of a reimbursement
bond for which a reimbursement
allocation was made are used in a
manner that results in the creation of
replacement proceeds (as defined in
§1.148-1) of that issue or another issue.
The preceding sentence does not apply
to amounts deposited in a bona fide
debt service fund (as defined in § 1.148—
1),

(ii) Example. The provisions of
paragraph (h)(2)(i) o?this section are
illustrated by the following example.

Example. On January 1, 1994, County A
issues an issue of 7 percent tax-exempt bonds
(the 1994 issue) and makes a purported
reimbursement allocation to reimburse an
original expenditure for specified capital
improvements. A immediately deposits funds
corresponding to the proceeds subject to the
reimbursement allocation in an escrow fund
to provide for payment of principal and
interest on its outstanding 1991 issue of 9
percent tax-exempt bonds (the prior issue).
The use of amounts corresponding to the
proceeds of the reimbursement bonds to
create a sinking fund for another issue within
1 year after the purported reimbursement
allocation invalidates the reimbursement
allocation. The proceeds retain their
character as unspent proceeds of the 7
percent issue upon deposit in the escrow
fund. Accordingly, the proceeds are subject
to the 7 percent yield restriction of the 1994
1ssue instead of the 9 percent yield restriction
of the prior issue.

(i) Authority of the Commissioner to
prescribe rules. The Commissioner may
by revenue ruling or revenue procedure
(see § 601.601(d)(2)(ii)(b) of this chapter)
prescribe rules for the expenditure of
proceeds of reimbursement bonds in
tircumstances that do not otherwise
satisfy this section.

()) Effective date—{(1) In general. The
Provisions of this section apply to all
allocations of proceeds of
reimbursement bonds issued after June
30, 1993,

_ (2] Transitional rules—{i) Official
Intent. An official intent is treated as
satisfying the officiel intent requirement
of faragraph (d)(1) of this section if it—

A) Satisfied the applicable provisions
of §1.103-8(a)(5) as in effect prior to
July 1, 1993, (as contained in 26 CFR

part 1 revised as of April 1, 1993) and
was made prior to that date, or

(B) Satisged the applicable provisions
of § 1.103-18 as in effect between
January 27, 1992, and June 30, 1993, (as
contained in 26 CFR 1 revised as of
April 1, 1993) and was made during that
period.

(ii) Certain expenditures of private
activity bonds. For any expenditure that
was originally paid prior to Augnst 15,
1993, and that would have qualified for
expenditure by reimbursement from the
proceeds of a private activity bond
under T.D. 7199, section 1.103-8(a)(5),
1972~2 C.B. 45 (see
§601.601(d)(2)(ii)(b)) of this chapter, the
requirements of that section may be
applied in lieu of this section. ¢

PART 6a—TEMPORARY
REGULATIONS UNDER TITLE Il OF
THE OMNIBUS RECONCILIATION ACT
OF 1980

Par. 12. The authority for part 6a is
revised to read as follows:

Autherity: 26 U.S.C. 7805.

Sections 6a.103A-2(k), (1), and (m) also
issued under 26 U.S.C. 103A(j) (3), (4), and
(5).

Par. 13. Section 6a.103A-2 is
amended by adding a new paragraph
(i)(3)(v) to read as follows:

§6a.103A-2 Qualified mortgage bond.

[i) - " W

(3) * * ®

(v) Bonds issued after June 30, 1993.
Section 1.148-2(f)(2)(iv) applies to
bonds issued after June 30, 1993, in lieu
of this paragraph (i)(3).

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 14. The authority citation for part
602 continues to read as follows:
Authority: 26 U.S.C. 7805.

Par. 15. Section 602.101(c) is
amended by adding the following
entries in numerical order to the table
to read as follows:

§602.101 OMB Control Numbers.

(C). * =

CFR part or section where
identified and described

Current OMB
control number

CFR part or section where Current OMB
identified and described control number

Commissioner of Internal Revenue.
Approved: June 4, 1993,

Leslie Samuels,

Assistant Secretary of the Treasury (Tax

Policy).

[FR Doc. 93-14092 Filed 6-14-93; 9:45 am]

BILLING CODE 4830-01-U

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 926

Montana Permanent Regulatory
Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Notice of informal conference.

SUMMARY: On May 28, 1993, the Acting
Director, Office of Surface Mining
Reclamation and Enforcement (OSM),
notified the Montana Department of
State Lands that OSM had reason to
believe that serious problems exist
which are adversely affecting the
effective implementation,
administration, maintenance, and
enforcement of Montana's approved
regulato m.

y letgr%r:tge?]une 4, 1993, the
Montana Department of State Lands
requested that the Acting Director hold
an informal conference to discuss the
facts surrounding the Acting Director’s
notification. Accordingly, the Acting
Director hereby notifies Montana and
the public that OSM will hold an
informal conference on June 30, 1993, at
the address below.

DATES: OSM has scheduled an informal

conference on June 30, 1993, at 9 a.m.

All interested persons may attend the

informal conference,

ADDRESSES: The informal conference

will be held at: The Billings Sheraton,

27 North 27th Street, Billings, Montana

59101. Telephone: 406-252-7400.
Copies of documents referenced in

this notice are available for public

inspection and copying during normal
business hours at:

Office of Surfacing Mining Reclamation
and Enforcement, Administrative
Record, room 660, 800 North Capitol
Street NW., Washington, DC 20240.
Telephone: 202-343-5492.
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Office of Surface Mining Reclamation
and Enforcement, Casper Field Office,
100 East ‘B’ Street, room 2128, Casper,
Wyoming 82601. Telephone: 307—
261-5776.

Montana Department of State Lands,
Capitol Station, 1625 Eleventh
Avenue, Helena, Montana 59620.
Telephone: (406)—444-2074.

FOR FURTHER INFORMATION CONTACT:
Allen D, Klein, Assistant Director, Field
Operations, Office of Surface Mining
Reclamation and Enforcement, 1951
Constitution Avenue NW., Washington,
DC 20240. Telephone: (202)-208-2625;
or Guy Padgett, Casper Field Office
Director, Office of Surface Mining
Reclamation and Enforcement, 100 East
‘B’ Street, room 2128, Casper, Wyoming
82601. Telephone: (307)-261-5776.

SUPPLEMENTARY INFORMATION: On April
1, 1980, the Secretary of the Department
of the Interior conditionally approved
the Montana program (45 FR 21560,
April 1, 1980). On May 28, 1993, the
Acting Director, OSM, notified the
Administrator, Reclamation Division,
Montana Department of State Lands
(MDSL), that OSM had reason to believe
that serious problems exist which are
adversely affecting the effective
implementation, administration,
maintenance, and enforcement of
Montana’s approved permanent
regulatory program under SMCRA.

Since the approval of the Montana
program, and in keeping with its policy
of working closely with the State, OSM
has hiad numerous discussions with
officials from the MDSL about the
State's pe: formance. Recent discussions
and investigations have centered on
inadequacies of MDSL's implementation
of its approved program raised in a 30
CFR 733.12 petition filed March 1, 1993,
as described below:

1. Administrative Rule Montana
(ARM) 26.4.401(3) requires that, upon
receipt of notice of MDSL's
determination of administrative
completeness, the applicant place an
advertisement in a newspaper of general
circulation in the locality of the
proposed activity at least once a week
for four consecutive weeks. The
advertisement must contain, at a
minimum, certain information listed in
the regulations which serves to alert the
public of the activity and explains the
right of public comment and the time
restriction for the comment period. The
applicant in question, did not comply
with this requirement. Although MDSL
realized the applicant had not complied
with this provision before the permit
was approved, the MDSL did not
require the applicant to comply.

2. ARM 26.4.401(5) requires MDSL,
immediately upon issuance of a
determination of administrative
completeness, to issue written
notification of the proposed activity
requesting written comments to Federal,
State, and local governmental agencies
having an interest in the area; to
governmental planning agencies; sewage
and water treating agencies; and Federal
or State agencies with authority to issue
all other permits and licenses required
by the applicant. MDSL did not comply
with this requirement.

3. ARM 26.4.325(3)(f)(ii) requires that
no permit may be approved by MDSL
unless it finds in writing that the
proposed operation will not interrupt,
discontinue, or preclude farming on an
alluvial valley floor and that the
proposed operation will not materially
damage the quantity or quality of water
in surface and underground water
systems that supply alluvial valley
floors. MDSL approved the permit
without making the written decision as

equired by this provision.

4, ARM 26.4.405(8) requires that
MDSL may not approve an application
unless it makes a written finding that
the application is complete and
accurate, the applicant has complied
with the State Act and rules, and the
applicant has demonstrated that
reclamation can be accomplished.
MDSL made such a written finding
although the written record
demonstrates (1) MDSL knew that the
application was not complete
concerning the protection of the alluvial
valley floor’s water supply, and (2) the
applicant had not demonstrated that
reclamation could be achieved.

5. ARM 26.4.409(2) and Montana
Code Annotated (MCA) 82-4-221(3)
provide for revisions to permits and
require that an operator may not
implement any revision before obtaining
MDSL's approval. Item 3 under the
terms of modification of the permit in
question, allows authorized agents of
MDSL to temporarily modify the plan,
pending final approval by the Board of
Land Commissioners.

6. ARM 26.4.912 requires MDSL to
make a determination that subsidence
will not cause material damage to the
perennial streams within the permit.
MDSL did not make the required
determination.

7. ARM 26.4.405(6)(c) requires that
MDSL may not approve an application
unless it finds in writing that the
cumulative hydrologic impacts will not
result in material damage to the
hydrologic balance outside the permit
area. MDSL did not make this finding.

Pursuant to 30 CFR 733.12(b), the
Acting Director specified a proposed

schedule for MDSL to correct the
deficiencies identified in its program.

30 CFR 733.12(c) requires, in part,
that the Acting Director provide the
State regulatory authority an
opportunity for an informal conference
within 15 days after the expiration of
the time period specified at 30 CFR
733.12(b)(3). On June 4, 1993, the MDSL
requested that the Acting Director hold
such an informal conference. The
informal conference may pertain to the
facts or time period for accomplishing
remedial actions as specified in the
Acting Director’s notification.

Subsequent to the informal
conference and review of all available
information, including the conference
transcript, the Acting Director will
publish his findings on the status of
Montana’s program implementation in
accordance with the provisions of 30
CFR 733.12(e).

Conference Rules

The informal conference is an
opportunity for the Acting Director to
discuss the status of the implementation
of Montana’s program with Montana
officials.

Minutes will be kept for the
Administrative Record for review by
interested parties.

Dated: June 15, 1993,

W. Hord Tipton,

Acting Director, Office of Surface Mining
Reclamation and Enforcement.

[FR Doc. 93-14407 Filed 6-17-83; 8:45 am)]
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[PP 2E4056/R1193; FRL-4580-7]
RIN 2070-AB78

Pesticide Tolerance for Paraquat

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes a
tolerance for residues of the pesticide
paraquat in or on the raw agricultural
commodity cacao beans. This regulation
to establish a maximum permissible
level for residues of the herbicide in or
on the commodity was requested in &
petition submitted by the Interregional
Research Project No. 4 (IR-4).
EFFECTIVE DATE: This regulation
becomes effective June 18, 1993.
ADDRESSES: Written objections,
identified by the document control
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number, [PP 2E4056/R1193], may be
submitted to; Hearing Clerk (A-110),
Environmental Protection Agency, Rm.
M3708, 401 M St., SW., Washington, DC
20460,

FOR FURTHER INFORMATION CONTACT: By
mail: Hoyt L. Jamerson, Emergency
Response and Minor Use Section,
Registration Division (H7505W),
Environmental Protection Agency, 401
M St., SW,, Washington, DC 20460.
Office location and telephone number:
No. 1, 6th Floor, Crystal Station #1,

2800 Jefferson Davis Hwy., Arlington,
VA 22202, {703)-308-8783.
SUPPLEMENTARY INFORMATION: In the
Federal Register of March 10, 1993 (58
FR 13234), EPA issued a proposed rule
that gave notice that the Interregional
Research Project No. 4 (IR-4), New

Jersey Agricultural Experiment Station,
P.0. Box 231, Rutgers University, New
Brunswick, NJ 08903, had submitted
pesticide petition (PP) 2E4056 to EPA

on behalf of the Agricultural Experiment
Station of Hawaii. The petition

requested that the Administrator,
pursuant to section 408(e) of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C.
346a(e)), propose to establish a tolerance
for residues of the herbicide paraquat
(1,1"-dimethyl-4,4’ bipyridinium-ion)
derived from application of either the
bis(methyl sulfate) or the dichloride salt
(both calculated as the cation) in or on
the raw agricultural commodity cacao
beans at 0.05 part per million (ppm).

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rie.

The data submitted in the petition
and other relevant material have been
ovaluated and discussed in the
proposed rule. Based on the data and
information considered, the Agency
concludes that the tolerance will protect
the public health. Therefore, the
lolerance is established as set forth
below.

Any person adversely affected by this
regulation may, within 30 days after
publication of this document in the
Federal Register, file written objections
with the Hearing Clerk, at the address
given above (40 CFR 178.20). The
objections submitted must specify the
provisions of the regulation deemed
objectionable and the grounds for the
objections (40 CFR 178.25), Each
objection must be accompanied by the
fee prescribed by 40 CFR 180.33(i). If a
hearing {s requested, the ob}ections
must include a statement of the factual
issue(s) on which a hearing is requested,
the requestor’s contentions on such
1ssuas, and a of any evidence
relied upon by the objector (40 CFR

178.27). A request for a hearing will be
granted if the Administrator determines
that the material submitted shows the
following: There is a genuine and
substantial issue of fact; there is a
reasonable dpossibility that available
evidence identified by the requestor
would, if established, resolve one or
more of such issues in favor of the
requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issuefs) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order 12291,

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96-
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement to this effect was published in
the Federal Register of May 4, 1981 (46
FR 24950).

List of Subjects in 40 CFR Part 180

Administrative practice and
procedure, Agricultural commodities,
Pesticides and pests, Reporting and
recordkeeping requirements,

Dated: June 3, 1993.

Douglas D. Campt,
Director, Office of Pesticide Programs.

Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371,

2. In § 180.205, by amending
paragraph (a) in the table therein by
adding and alphabetically inserting the
commodity, to read as follows:

§180.205 Paraquat; tolerances for
residues.

(8) L * L

- - - - -

[FR Doc. 93-14421 Filed 6-17-03; 8:45 am]
BILLING CODE 6580-50-F

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7576]

Suspenslion of Community Eligiblilty

AGENCY: Federal Insurance
Administration, FEMA.,
ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the
floodplain management requirements of
the program. If FEMA receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.
EFFECTIVE DATES: As shown in the fifth
column of the tables below.,
ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.
FOR FURTHER INFORMATION CONTACT:
James Ross MacKay, Acting Assistant
Administrator, Office of Loss Reduction,
Federal Insurance Administration, 500
C Street, SW., room 417, Washington,
DC 20472, (202) 646-2717.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq., unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures.

The communities listed in this
document no longer meet the statutory
requirement for compliance with
program regulations, 44 CFR part 59 et
seq. Accordingly, the communities will
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be suspended on the effective date in
the fifth column. As of that date, flood
insurance will no longer be available in
the community. However, some of these
communities may adopt and submit the
required documentation of legally
enforceable floodplain management
measures after this rule is published but
prior to the actual suspension date.
These communities will not be
suspended and will continue their
eligibility for the sale of insurance. A
notice withdrawing the suspension of
the communities will be published in
the Federal Register. In the interim, if
you wish to determine if a particular
community was suspended on the
suspension date, contact the appropriate
FEMA Regional Office or the NFIP
servicing contractor,

The Administrator finds that notice
and public comment under 5 U.S.C.
553(b) are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.

National Environmentai Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Federal Insurance Administrator
has determined that this rule is exempt
from the requirements of the Regulatory
Flexibility Act because the National
Flood Insurance Act of 1968, as
amended, 42 U.S.C. 4022, prohibits
flood insurance coverage unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirement, and after the effective date,
flood insurance will no longer be
available in the communities unless
they take remedial action.

Regulatory Impact Analysis

This rule is not a major rule under
Executive Order 12291, Federal
Regulation, February 17, 1981, 3 CFR,
1981 Comp., p. 127. No regulatory
impact analysis has been prepared.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of

the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.,
p: 252,

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6 [Amended]

2. The tables published under the
authority of § 64.6 are amended as
follows:

State and community name

County

Community

No. Effective date

lowa: Newall, city of
Pennsylvania:
Bristol, township of
Rockdale, township of
Roseville, borough of
South Shenango, township of
Turbot, township of
Uniondale, borough of
Upper Oxford, township of .
Valley, township of
Venango, township of
Woodcock, borough of ...

Regular Program Conversions

Susquehanna
Chester
Chester
Crawford ......
Crawford

Northumberiand .

190334 | July 5, 1993.
420984
422394
420826
422397
420744
422584
422278
421206
421574
422403

§588gS8EEe

(Catalog of Federal Domestic Assistance No.
83.100, "Flood Insurance."')

Issued: June 14, 1893.
Francis V. Reilly,

Deputy Administrator, Federal Insurance
Administration.

[FR Doc 93-14409 Filed 6-17-93; 8:45 am]
BILLING CODE 6718-21-P

44 CFR Part 64
[Docket No. FEMA-7575]

List of Communiti