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Title 3—

The President

[FR Doc, 83-384)
Filed 1-3-83; 4:25 pm)
Billing code 3105-01-M

Executive Order 12398 of December 31, 1982

President’s Private Sector Survey on Cost Control in the
Federal Government

By the authority vested in me as President by the Constitution and laws of the
United States of America, including the Federal Advisory Committee Act, as
amended (5 U.S.C. App. I), and in order to increase the membership and
extend the life of the President’s Private Sector Survey on Cost Control in the
Federal Government, it is hereby ordered that Executive Order No. 12369 of
June 30, 1982, is amended as follows:

(a) The second sentence of Section 1(a) shall read: “The Committee shall be
composed of not more than 170 members appointed by the President from
among citizens in private life.”.

(b) Section 4(b) shall read: “In accordance with the Federal Advisory Commit-
tee Act, as amended, the Committee shall terminate on June 30, 1983, unless

sooner extended.”.

THE WHITE HOUSE,
December 31, 1982.
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Executive Order 12399 of December 31, 1982

Continuance of Certain Federal Advisory Committees

By the authority vested in me as President by the Constitution and statutes of
the United States of America, and in accordance with the provisions of the
Federal Advisory Committee Act, as amended (5 U.S.C. App. 1), it is hereby
ordered as follows:

Section 1. Each advisory committee listed below is continued until September
30, 1984.

{a) Committee for the Preservation of the White House; Executive Order No.
11145, as amended (Department of the Interior).

(b) President's Commission on White House Fellowships; Executive Order No.
11183, as amended (Office of Personnel Management).

(c) President’'s Committee on the National Medal of Science; Executive Order
No. 11287, as amended (National Science Foundation).

(d) President’'s Council on Physical Fitness and Sports; Executive Order No.
12345, as amended (Department of Health and Human Services).

(e) President's Committee on Mental Retardation; Executive Order No. 11776
{Department of Health and Human Services).

(f) President's Export Council; Executive Order No. 12131 (Department of
Commerce).

(g) The International Private Enterprise Task Force; Executive Order No. 12395
(Agency for International Development).

(h) Advisory Committee on Small and Minority Business Ownership; Execu-
tive Order No. 12190 (Small Business Administration).

(i) Federal Advisory Council on Occupational Safety and Health; Executive
Order No. 12196 (Department of Labor).

(j) President's Committee on the International Labor Organization; Executive
Order No. 12216 (Department of Labor).

(k) President's Economic Policy Advisory Board; Executive Order No. 12296
(Office of Policy Development).

(1) National Productivity Advisory Committee; Executive Order No. 12332
(Department of the Treasury).

(m) President’'s Committee on the Arts and the Humanities; Executive Order
No. 12387 (National Endowment for the Arts).

Sec. 2. The following advisory committee is continued until December 31, 1983:
President's National Security Telecommunications Advisory Committee; Ex-
ecutive Order No. 12382 (Department of Defense).

Sec. 3. Notwithstanding the provisions of any other Executive Order, the
functions of the President under the Federal Advisory Committee Act which
are applicable to the committees listed in Sections 1 and 2 of this Order,
except that of reporting annually to the Congress, shall be performed by the
head of the department or agency designated after each committee, in accord-
ance with guidelines and procedures established by the Administrator of
General Services.
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|FR Doc. 83-401
Filed 1-4-83; 1208 pm]
Billing code 3195-01-M

Sec. 4. The following Executive Orders, that established committees which
have terminated or whose work is completed, are revoked:

(a) Section 2(d) of Executive Order No. 12039, establishing the Intergovern-
mental Science, Engineering, and Technology Advisory Panel.

(b) Executive Order No. 12168, establishing the President’s Commission for a
National Agenda for the Eighties.

(c) Executive Order No. 12202, establishing the Nuclear Safety Oversight
Committee,

(d) Executive Order No. 12229, establishing the White House Coal Advisory
Council.

(e) Executive Order No. 12303, establishing the Presidential Advisory Commit-
tee on Federalism.

() Executive Order No. 12308, establishing the Presidential Task Force on the
Arts and Humanities,

(g) Executive Order No. 12310, establishing the President's Commission on
Housing.

(h) Executive Order No. 12323, establishing the Presidential Commission on
Broadcasting to Cuba.

(i) Executive Order No. 12329, establishing the President's Task Force on
Private Sector Initiatives.

(j) Executive Order No. 12360, establishing the President's Task Force on
Victims of Crime.

(k) Section 1-2 of Executive Order No. 12137, as amended, establishing the
Peace Corps Advisory Council.

Sec. 5. Executive Order No. 12258 is' superseded.
Sec. 6. This Order shall be effective December 31, 1982.

e o

THE WHITE HOUSE,
December 31, 1982.
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Executive Order 12400 of January 3, 1983

President’s Commission on Strategic Forces

By the authority vested in me as President by the Constitution and laws of the
United States of America, and in order to establish, in accordance with the
provisions of the Federal Advisory Committee Act, as amended (5 U.S.C App.
I), an advisory committee on strategic forces, it is hereby ordered as follows:

Section 1. Establishment. (a) There is established the President’'s Commission
on Strategic Forces. The Commission shall be composed of no more than 15
members appointed or designated by the President. These members shall have
particular knowledge and expertise concerning the national securily, strategic
forces, or foreign relations of the United States.

(b) The President shall designate a Chairman from among the members of the
Commission.

Sec. 2. Functions. (a) The Commission shall review the strategic moderniza-
tion program for United States forces, with particular reference to the inter-
continental ballistic missile system and basing alternatives for that system,
and provide appropriate advice to the President, the National Security Coun-
cil, and the Department of Defense.

(b) The Commission shall report to the President by February 18, 1983.

Sec. 3. Administration. (a) The heads of Executive agencies shall, to the extent
permitted by law, provide the Commission such information as it may require
for purposes of carrying out its functions. Information supplied to or developed
by the Commission shall not, to the extent permitted by law, be available for
public inspection.

(b) Members of the Commission shall serve without compensation for their
work on the Commission. However, members appointed from among private
citizens of the United States may be allowed travel expenses, including per
diem in lieu of subsistence, as authorized by law for persons serving intermit-
tently in the government service (5 U.S.C. 5701-5707), to the extent funds are
available therefor.

(c) The Secretary of Defense shall provide the Commission with such adminis-
trative services, facilities, staff and other support services as may be neces-
sary. Any expenses of the Commission shall be paid from such funds as may
be available to the Secretary of Defense.

Sec. 4. General. (a) Notwithstanding any other Executive Order, the functions
of the President under the Federal Advisory Committee Act, as amended,
except that of reporting to the Congress, which are applicable to the Commis-
sion, shall be performed by the Secretary of Defense, in accordance with
guidelines and procedures established by the Administrator of General Serv-
ices.
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[FR Doc. 83402
Filed 1-4-83; 12204 pm]
Billing code 3195-01-M

(b) The Commission shall terminate 30 days after its report, unless sooner

extended.
@ erwad\ (Q\_o-tw\

THE WHITE HOUSE,
January 3. 1983.

Editorial Note: The President’s statement of January 3 on the formation of the Commission is
printed in the Weekly Compilation of Presidential Documents (vol. 19, no. 1).
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{FR Doc. 83-400
Filed 14-83; 1208 pm)
Billing code 3185-01-M

Presidential Documents

Proclamation 5009 of January 3, 1983

Bicentennial of Air and Space Flight

By the President of the United States of America

A Proclamation

On November 21, 1783, a French balloonist named Etienne de Montgolfier
made the first manned flight in history when he soared aloft in a hot air
balloon at LaMuette, France. The balloon sailed over Paris for 25 minutes and
traveled five and one-half miles.

This epochal flight fulfilled mankind’s desire, as old as the myth of Icarus, to
become airborne. But it was also something more than the fulfillment of a
dream. Montgolfier's achievement was a concrete demonstration of the power
of technological know-how when coupled with the yearnings of the human
spirit. For the first time, man had freed not only his imagination but his
physical self from the forces of gravity. With every advance, our imagination
and knowledge have leaped forward—from Montgolfier to the Wright broth-
ers, through the moon walks and the space shuttle.

In the 200 years since that first flight, man's quest to understand the unknown
has resulted in our ability to fly higher, faster, safer and farther. We race the
sun as we move from continent to continent in a matter of hours. We have
vastly multiplied commerce and communication among far-flung peoples. We
have flown 250 thousand miles to explore the surface of the moon, and, with
this unprecedented triumph of spirit and technology, changed forever our view
of the Earth. She is a delicate blue jewel in the darkness of space.

In recognition of 200 years of progress around the globe in manned flight, the
Congress, by Senate Joint Resolution 270, has designated the year 1983 as the
Bicentennial of Air and Space Flight. 1 am proud to have been named
Honorary Chairman of the United States Organizing Committee, which will
plan our participation in activities at home and abroad to commemorate the
Bicentennial. 1 view the celebration as an opportunity to increase public
awareness of our Nation's achievements in aviation and space flight and to
;ededicate ourselves to the spirit of excellence which has brought us so far so
ast,

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby designate the year beginning January 1, 1983, as the
Bicentennial of Air and Space Flight. I call upon all government agencies and
the American people to observe this year with appropriate ceremonies and
activities.

IN WITNESS WHEREOF, I have hereunto set my hand this 3rd day of Jan., in
the year of our Lord nineteen hundred and 83, and of the Independence of the
United States of America the two hundred and seventh.

@M&P\%
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|FR Dog BI04
Filed 1-4-83; 12:06 pm|
Billing code 3195-01-M
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Proclamation 5010 of January 3, 1983

One Hundred and Fiftieth Anniversary of Greene
County, Missouri

By the President of the United States of America

A Proclamation

The year 1983 miarks the sesquicentennial anniversary of the founding of
Greene County, Missouri,

Greene County, named for the Revolutionary War hero General Nathanael
Greene, has enjoyed a long and distinguished history. Many of its sons and
daughters have held high public office and otherwise served the State of
Missouri and our nation.

In 1833, Greene County included all of southwest Missouri and remains today
an important cultural and economic center. As the third most populous county
in the State of Missouri, it continues to grow and prosper.

The Congress of the United States, by House Joint Resolution 630, has
requested and authorized the President of the United States to proclaim
January 3, 1983, as the One Hundred and Fiftieth Anniversary of Greene
County, Missouri.

NOW, THEREFORE, I, RONALD REAGAN, President of the United States of
America, do hereby proclaim January 3, 1983, as the “One Hundred and
Fiftieth Anniversary of Greene County, Missouri.”

IN WITNESS WHEREOF, I have hereunto set my hand this third day of
January, in the year of our Lord nineteen hundred and eighty-three, and of the
Independence of the United States of America the two hundred and seventh.
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7CFR Part 319
|Docket No. 82-356]

Citrus Canker—Mexico

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule.

SuUMMARY: This document amends the
interim rule published in the Federal
Register on November 17, 1982, which
was based on the finding of citrus
canker disease in the State of Colima
and in the municipio of Coahuayana in
the State of Michoacan in Mexica. The
interim rule is amended by
reestablishing fruit and peel of lemon
and Persian lime as restricted articles
and by allowing fruit or peel of ethrog,
grapefruit, lemon, orange, Persian lime,
and tangerine from areas in Mexico not
infected by citrus canker disease to be
imported into the United States in
accordance with the restrictions set
forth in the interim rule of November 17,
1982. The interim rule is further
emended by adding restrictions
designed to assure that fruit or peel of
ethrog, grapefruit, lemon, orange,
Persian lime and tangerine are not
destined to locations within Arizona,
California, Florida, Hawaii, Louisiana,
Puerto Rico, Texas, or the Virgin Islands
of the United States.

This action is necessary as an
emergency measure to establish
provisions in accordance with the
statutory mandate and to prevent the
introduction of citrus canker disease
into the United States.

EFFECTIVE DATE: January 20, 1983.
FOR FURTHER INFORMATION CONTACT:

Frank Cooper, Staff Officer, Regulatory

Services Staff, Plant Protection and
Quarantine, Animal and Plant Health
Inspection Service, U.S, Department of
Agriculture, Room 637 Federal
Building, 6505 Belcrest Road,
Hyattsville, Maryland 20782; 301-436-
8248.

Stephen Poe, Plant Pathologist,
Emergency Programs, Plant Protection
and Quarantine, Animal and-Plant
Health Inspection Service, U.S,
Department of Agriculture, Room 609
Federal Building, 65605 Belcrest Road,
Hyattsville, Maryland 20782; 301436~
6365.

SUPPLEMENTARY INFORMATION:

Emergency Action

Harvey L. Ford, Deputy Administrator
of the Animal and Plant Health
Inspection Service for Plant Protection
and Quarantine, has determined that an
emergency situation exists which
warrants publication of this interim rule
without further opportunity for public
comment. Immediate action is necessary
to establish provisions in accordance
with the statutory mandate and to
prevent the introduction into the United
States of citrus canker disease.

Further, pursuant to the
administrative procedure provisions in §
U.S.C. 553, it is found upon good cause
that further notice and other public
procedures with respect to this interim
rule are impracticable and contrary to
the public interest; and good cause is
found for making this interim rule
effective less than 30 days after
publication of this document in the
Federal Register.

Background

On November 17, 1982, the
Department, on an emergency basis,
established an interim rule (47 FR 51723-
51729) based on the recent finding of
citrus canker disease in the State of
Colima and in the municipio of
Coahuayana in the State of Michoacan
in Mexico (these areas are referred to
below as infected areas).

The interim rule of November 17, 1882,
provided that any fruit or peel of
Mexican lime (Citrus aurantifolia) from
any area in Mexico, and any other fruit
or peel of citrus or citrus relatives (fruit
or peel of any genera, species, or
varieties of the subfamilies
Aurantioideae, Rutoideae, and
Toddalioideae of the botanical family

Rutaceae) from infected areas in Mexico
offered for importation into the United
States would be refused importation
unless imported by the U.S. Department
of Agriculture for experimental or
scientific purposes under certain
conditions. This portion of the interim
rule of November 17, 1982, remains in
effect without change.

The interim rule of November 17, 1982,
also designated fruit or peel of ethrog
(Citrus medica), grapefruit (Citrus
paradisi), lemon (Citrus limon), orange
(Citrus sinensis), Persian lime (Citrus
latifolia), and tangerine (Citrus
reticulata) from uninfected areas in
Mexico as restricted articles and
provided that they would be allowed to
be imported into the United States by
any importer if imported in accordance
with certain conditions. In addition, the
interim rule of November 17, 1982,
allowed these articles to be imported by
the U.S. Department of Agriculture for
experimental or scientific purposes
under certain conditions.

A companion document to the interim
rule of November 17, 1982, was also
published in the Federal Register on
November 17, 1982, (47 FR 51764-51765).
The companion document proposed to
establish as a final rule provisions
similar to those set forth in the interim
rule. Comments were solicited
conc the proposed rule for a 60
day period which ends January 17, 1983,

The provisions of the interim rule
concerning the importation of fruit or
peel of lemon and Persian lime were
changed by court order. On November
17, 1982, the United States District Court
for the Southern District of Florida
issued a temporary restraining ordyr
concerning the importation of fruit or
peel of lemon and lime from Mexico,
and on November 19, 1982, the court
converted the temporary restraining
order into a preliminary injunction.
Pursuant to the preliminary injunction, it
appears that fruit or peel of lemon or
lime have been allowed to be imported
by the U.S. Department of Agriculture
for experimental or scientific purposes
in accordance with certain conditions,
but that otherwise, fruit or peel of lemon
or lime from Mexico have been
prohibited from being imported into the
United States pending an Agency
decision to be made after a public
hearing. South Florida Growers
Association, Inc, et al. v. US.
Department of Agriculture et al.,, 82—
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2462, (S.D. Fla., 1982), A document
published in the Federal Register on
December 2, 1982 {47 FR 54273-54275),
announced this rule change as a result
of the preliminary injunction.

The court ordered that the preliminary
injuction concerning lemons and limes
remain in effect until 5 days after the
announcement of an Agency decision
after a public hearing. On December 6,
1982 the court extended this 5 day
period to a 15 day period. Pursuant to
notices in the documents of November
17, 1982, and in the document of
December 2, 1982, a public hearing was
held in San Antonio, Tex. on December
7, 1982. As explained in the document of
December 2, 1882, the public hearing,
among other things, served as a forum
for soliciting comments on the interim
rule of November 17, 1982.

This document reestablishes fruit and
peel of lemon and Persian lime as
restricted articles, and sets forth
additional restrictions on the
importation of all restricted articles. The
provisions of the interim rule of
November 17, 1982, allowing such fruit
or peel of ethrog, grapefruit, lemon,
orange, Persian lime, and tangerine to be
imported by the U.S. Department of
Agriculture for experimental or scientific
purposes remain in effect without
change. However, this document
provides that otherwise fruit or peel of
ethrog, grapefruit, lemon, orange,
Persian lime, and tangerine from
uninfected areas in Mexico are allowed
to be imported into the United States in
accordance with the restrictions set
forth in the interim rule of November 17,
1982, and in accordance with additional
restrictions set forth in this document.
As a condition of importation, these
articles are required to comply with
provisions of the interim rule of
November 17, 1982, concerning permits,
inspection and phytosanitary
certificates of inspection, treatment and
other requirements, marking and
identity, arrival notification, costs and
charges, and ports of entry. These
provisions and the rationale for them
are set forth in the interim rule
document of November 17, 1982. As an
additional condition of importation, this
document requires these articles to
comply with restrictions designed to
assure that they are not destined to
locations within Arizona, California,
Florida, Hawaii, Louisiana, Puerto Rico,
Texas, or the Virgin Islands of the
United States.

As noted above, any of the articles
subject to the provisions of the interim
rule are allowed to be imported by the
U.S. Department of Agriculture for
experimental or scientific purposes

under certain conditions. The specific
provisions and the rationale for them
are set forth in the interim rule
document of November 17, 1982.

Basis for Requirements

Citrus canker disease, which does not
occur in the United States other than in
Guam, is caused by the infectious
bacterium Xanthomonas campestris pv
citri (Hasse 1915) Dye 1976. The strain
of citrus canker bacteria found to occur
in infected areas in Mexico has been
found to infect twigs and foliage of
Mexican lime trees and Persian lime
trees in Mexico. The resulting disease
damages the twigs and foliage of the
trees.

Further, artificial inoculation tests
using the Mexican strain of the pathogen
were conducted by USDA scientists in a
greenhouse under optimum conditions.
These tests resulted in development of
citrus canker disease symptoms on
leaves of Meyer lemon (Citrus Meyeri
syn. Citrus limon X Citrus sinensis) and
caused a hypersensitive reaction to
citrus canker bacteria on leaves of
calamondin (Citrus reticulata X
Fortunella sp.).

The interim rule does not concern
twigs or foliage of any citrus or citrus
relatives. This is because twigs and
foliage of all citrus and citrus relatives
from Mexico are already subject to
provisions of the “Citrus Canker and
Other Citrus Diseases" regulations (7
CFR 319.19). These regulations appear to
be adequate to prevent the
dissemination of citrus canker disease
into the United States by the movement
of such twigs and foliage.

As noted above, the interim rule of
November 17, 1982, provided that any
fruit or peel of Mexican lime from any
area in Mexico, and any other fruit or
peel of citrus or citrus relatives from
infected areas in Mexico offered for
importation into the United States
would be refused entry into the United
States unless imported by the U.S.
Department of Agriculture for
experimental or scientific purposes
under certain conditions. The court
orders did not affect this portion of the
interim rule of November 17, 1882. After
further consideration of all of the
available information, including that
presented at the public hearing, it has
been determined that this portion of the
interim rule of November 17, 1982,
should remain in effect without change.
The basis for this determination is as
follows.

The presence of citrus canker disease
in infected areas may result in high
levels of citrus canker bacteria being
spread to fruit growing on infected trees
and to fruit on nearby uninfected trees.

Based on departmental expertise, it has
been determined that fruit of citrus or
citrus relatives grown in the infected
areas could be contaminated with high
levels of citrus canker bacteria, some of
which could be trapped in the pores or
wounds of the fruit. There does not
appear to be a feasible method for
inspection or treatment, or other
procedures for removing or destroying
all of these bacteria. The chlorine
treatment required for restricted articles
would be adequate to destroy any
bacteria on the surface of the fruit, but
would not be adequate to destroy
bacteria trapped in the pores or wounds
of the fruit,

It is unlikely that new citrus canker
infections would be established in the
United States because of the
importation of fruit or peel of citrus or
citrus relatives carrying bacteria
trapped in the pores or wounds, In order
for the bacteria to cause an infection an
unlikely sequence of events would have
to occur. First, bacteria trapped in the
pores or wounds of the fruit would have
to be released without coming in contact
with any of the natural acid of the fruit,
since citrus canker bacteria are quickly
killed by contact with the acid. Next,
bacteria would have to be brought into
intimate contact with young live twigs
or leaves of host plants and, in addition,
such contact would have to occur under
optimum temperature and humidity
conditions. However, it has been
determined that action should be taken
to prevent the introduction of live citrus
canker bacteria under circumstances
where there is even such an unlikely
chance that these bacteria could cause
citrus canker disease to become
established. Therefore, it is necessary to
refuse to allow the importation of all
fruit or peel of citrus or citrus relatives,
including Mexican lime, from infected
areas in Mexico, unless imported by the
U.S. Department of Agriculture for
experimental or scientific purposes.

Since there are no feasible methods
for assuring that Mexican limes offered
for importation have not come from
infected areas, it is also necessary to
refuse to allow the importation of any
fruit or peel of any Mexican lime from
uninfected areas in Mexico, unless
imported by the U.S. Department of
Agriculture for experimental or scientific
purposes. Approximately sixty percent
of the Mexican limes grown in Mexico
are grown within the infected areas of
Mexico. These Mexican limes are
moved and consumed throughout
Mexico. As a condition of movement
from the infected areas, Mexican limes
are required by the Mexican government
to be treated by thorough wetting with a
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solution containing 200 parts per million
active chlorine for a period of at least
two minutes. Bacteria present on the
surface of the Mexican limes would be
destroyed by this treatment. However,
some of the citrus canker bacteria could
remain trapped in the pores or wounds
of the fruit. Consequently, any Mexican
limes offered for importation could have
live citrus canker bacteria trapped in the
pores or wounds, and, as noted above, it
has been determined that action should
be taken to prevent the introduction of
live citrus canker bacteria under
circumstances where there is even such
an unlikely chance that these bacteria
could cause citrus canker disease to
become established.

Also, as noted above, the interim rule
published on November 17, 1982,
provided that fruit or peel of e X
grapefruit, lemon, orange, Persian li
and tangerine from uninfected areas in
Mexico would be designated as
restricted articles and would be allowed
lo be imported into the United States by
any importer in accordance with certain
restrictions. Since the publication of the
interim rule of November 17, 1882,
further consideration has been given
concerning the importation of these
articles.

Consideration for restricted article
status has been limited to these articles
since all other fruit and peel of citrus
and citrus relatives are refused
importation into the United States
because of citrus canker disease [with
certain exceptions for importation by
the U.S. Department of Agriculture) or
are in effect prohibited from being
imported under the fruits and vegetables
regulations (7 CFR 319.56 ef s5eq.).

Based on all of the available
information, including that submitted at
the public hearing, it has been
determined that fruit and peel of ethrog,
grapefruit, lemon, orange, Persian lime,
and tangerine should be designated as
restricted articles and be allowed to be
imported into the United States by any
Importer if such movement is in
conformity with all of the restrictions set
forth in the interim rule of November 17,
1982, and in conformity with additional
restrictions designed to keep the articles
from being distributed in citrus
producing areas in the United States.
The basis for this determination is as
follows,

Restricted articles are required to
tome only from uninfected areas in
Mexico. Even so, because of the
possibility of natural spread of the
bacteria and because of the possibility
of spread of the bacteria by the
movement of Mexican limes from
infected areas, there is a slight risk that
ruit or peel of ethrog, grapefruit, lemon,

orzfo. Persian lime, and tangerine from
uninfected areas, could become lightly
contaminated with surface bacleria.
However, the restrictions set forth in the
interim rule of November 17, 1982,
including the chlorine treatment, appear
to be adequate to destroy any surface
contamination that could occur on the
restricted articles. Accordingly, it
appears that these treated articles from
uninfected areas would not transmit any
live bacteria.

If any new infections were to occur in
the areas that are currently uninfected
areas, then treated, restricted articles
could contain bacteria trapped in the

ores or wounds. As discussed above, it

as been determined that action should
be taken to prevent the introduction of
live citrus canker bacteria under
circumstances in which there is even the
unlikely chance that these bacteria
could cause citrus canker to become
established. Therefore, as a
precautionary measure, geographical
restrictions are added as a condition of
importation for restricted articles as
further explained below.

The disease caused by citrus canker
bacteria could be spread by the
movement of twigs or leaves from
infected trees. However, action is being
taken to prevent this from occurring.
The Mexican government has
established a quarantine which
prohibits the movement from the
infected areas of any plant material as
well as all nursery stock of citrus and
citrus relatives.

Also, there is a theoretical risk that
new infections could be caused by the
natural spread of citrus canker bacteria,
or from the movement of treated
Mexican limes from infected areas to
other areas throughout Mexico.

However, it does not appear that the
disease would move by natural spread
out of the areas where the disease
currently is present. The citrus canker
bacteria are moved in nature by wind
and splashing rain. Such natural
movement is limited to distances of no
more than one and one-half miles. The
infected areas are not in close enough
proximity with other areas where
significant amounts of citrus are grown
to allow natural spread of the disease.

Further, it does not appear that new
infections would be caused by the
movement of Mexican limes. Mexican
limes are the only citrus or citrus
relatives allowed to move out of the
infected areas in Mexico. As noted
above, Mexican limes are required to be
treated with a chlorine treatment prior
to movement out of the infected areas.
The treatment would be sufficient to
destroy surface bacteria but may not kill
bacteria trapped in the pores or wounds,

It is unlikely that new citrus canker

-~ infections would be established in

Mexico due to the movement within
Mexico or Mexican limes carrying citrus
canker bacteria in the pores or wounds
because, in accordance with the
principles explained above, an unlikely
sequence of events would have to occur
in Mexico. Bacteria would have to be
released without coming into contact
with any of the natural acid of the fruit,
would have to be brought into contact
with young live twigs of host plants, and
would have to have such contact under
optimum temperature and humidity
conditions,

It does not appear that it is necessary
to provide additional precautions with
respect to restricted articles to assure
that they would not be mixed with the
same types of peel or fruit grown in the
infected areas. Only small amounts of
the types of fruit designated as
restricted articles are grown in the
infected areas. Further, it appears thal
such restricted articles grown in the
infected areas are used in the infected
areas. Also, Mexico has established
procedures which appear to be adequate
to prevent the movement of such
restricted articles out of the infected
areas.

The Department is continuing to
participate with Mexico in conducting
surveys designed to detect any new
infections that could occur in Mexico

- outside of the infected areas, and it

appears that any new infections would
be quickly detected. However, as an
additional precaution against the
establishment of citrus canker disease
caused by bacteria trapped in pores or
wounds of restricted articles from
possible undetected infections in
Mexico, it has been determined that it is
necessary to establish procedures
designed to prevent restricted articles
from being destined to areas in the
United States where host plants are
grown either commercially or
noncommercially in significant amounts.
As explained above, certain lemon and
lime species have been found to be host
plants, and calamondin may be a host
plant. Further, additional testing may
indicate that plants of other citrus or
citrus relatives are hosts. Significant
numbers of known host plants are
grown either commercially or
noncommercially in Arizona, California,
Florida, Guam, Hawaii, Louisiana,
Puerto Rico, Texas, and the Virgin
Islands of the United States, It should
also be noted that these States and
Ferritories are the only places in the
United States where significant numbers
of any types of citrus or citrus relatives




Federal Register / Vol. 48, No. 3 / Wednesday, January 5, 1983 / Rules and Regulations

are grown either commercially or
noncommercially.

Under these circumstances, it has
been determined that it is necessary to
amend the interim rule of November 17,
1982, to allow restricted articles to be
imported only for movement to and use
in a location other than Arizona,
California, Florida, Hawaii, Louisiana,
Puerto Rico, Texas, and the Virgin
Islands of the United States (the
rationale for not including Guam is
explained below); to require that the
restricted articles move from the port of
entry in the United States to destination
only pursuant to a restricted destination
permit issued by an inspector of the U.S.
Department of Agriculture; and to
require the outer container of the
restricted articles to bear the statement
“Not to be distributed within Arizona,
California, Florida, Hawaii, Louisiana,
Puerto Rico, Texas, or the Virgin Islands
of the United States.” The interim rule is
also amended to provide that a
restricted destination permit will be
issued for the movement of an article
only upon the presentation of evidence,
such as a U.S. Customs bond, invoice, or
other shipping document indicating
destination, sufficient to establish that
the articles would be shipped to a
location in the United States other than
a location in the specified States or
Territories. Further, a definition of
“restricted destination permit” is added
to explain that a restricted destination
permit is a statement added by a U.S.
Department of Agriculture inspector to a
shipping document of the importer
stating that restricted articles referred to
in the shipping document are allowed to
be shipped to the destination specified
on the shipping document. These
provisions appear to be adequate to
advise affected persons of the
restrictions and to provide a mechanism
for assuring that the articles are not
shipped to a location in the United
States in which significant amounts of
any types of citrus or citrus relatives are
grown either commercially or
noncommercially.

As noted above, the geographical
restrictions do not apply to the
importation of fruit into Guam. Pursuant
to the provisions of the Federal Plant
Pest Act and the Plant Quarantine Act
there is authority to regulate the
importation of fruit and peel of citrus
and citrus relatives into Guam.
However, Guam is not listed as a
jurisdiction subject to the provisions of
the interim rule and it is not proposed to
regulate the importation of these articles
into Guam under the proposed rule.
Citrus canker occurs in Guam and the
introduction of citrus canker into Guam

from Mexico would not cause significant
additional damage to crops in Guam.
Also, there appears to be adequate
protection against the risk of spread of
citrus canker disease from Guam into
other parts of the United States since
the provisions in 7 CFR 318.82-2 in
essence prohibit the importation into
other parts of the United States from
Guam of the classes of articles subject
to the provisions of this interim rule.

Under these circumstances, it appears
that there is no basis for refusing to
allow the importation of the fruit or peel
of ethrog, grapefruit, lemon, orange,
Persian lime, or tangerine from
uninfected areas in Mexico if imported
in compliance with the conditions set
forth in the interim rule of November 17,
1882, and in accordance with the
additional conditions designed to keep
the articles from being distributed in
uninfected citrus producing areas in the
United States as set forth above.

Clarification

This document also makes a
clarification with respect to § 319.27-
5(a) of the interim rule. Prior to the
effective date of this document § 319.27-
5(a) provided that:

(a) Any restricted article at the time of
importation shall plainly and correctly bear
on the outer container (if in & container) or on
the restricted article (if not in & container) the
following information:

(1) General nature and quantity of the
contents,

(2) Country or locality of origin,

(3) Name and address of shipper, owner, or
person shipping or forwarding the article,

(4) Name and address of consignee,

(5) Identifying shipper's mark and number,

(8) A letter “C” within the figure of &
diamond or & rectangle if the article had been
treated in Mexico in accordance with
§ 310.27-4, and

{7) A statement, such as “origin in a citrus
canker free zone,” to represent origin outside
of the infected areas,

As explained above, these provisions
remain in effect and this document also
provides that the outer container must
bear the statement “Not to be
distributed within Arizona. California,
Florida, Hawaii, Louisiana, Puerto Rico,
Texas, or the Virgin Islands of the
United States.” Obviously, the
information required by § 319.27-5({a)
could not be included feasibly on the
fruit itself under the provisions of this
section. Accordingly, § 319.27-5(a) is
amended by deleting the provisions
allowing the information to be borne on
the fruit.

Comments

Many of the comments presented at
the public hearing and other comments
that have been received were fully or

partially in favor of the provisions of the
interim rule of November 17, 1982;
however, many of the comments
opposed the interim rule in one or more
respects and are discussed below.

Assertions were made that restricted
articles (some comments referred only
to lemons and limes) should not be
allowed to be imported into the United
States in accordance with the conditions
get forth in the interim rule of November
17, 1882, because some Mexican limes
are moved from the infected areas to
other locations in Mexico and could
have bacteria trapped in the pores or
wounds of the fruit. This issue and the
basis for allowing restricted articles to
be imported in accordance with
specified restrictions are fully discussed
above under the heading "“Basis for
Requirements,"

Many comments were made
concerning the imposition of
geographical restrictions on the
importation into the United States of
restricted articles. In this connection:

(1) It was asserted that lemons and
Persian limes from uninfected areas
should not be allowed to be imported
into lemon or lime producing areas of
the United States,

(2) It was asserted that lemons and
limes from uninfected areas should not
be allowed to be imported into any
citrus producing areas in the United
States,

(3) It was asserted that restricted
articles should not be allowed to be
imported into citrus producing areas in
the United States,

(4) It was asserted that restricted
articles should not be allowed to be
imported into States east of the
Mississippi River,

(5) It wds asserted that restricted
articles (some comments referred only
to lemons and limes) should not be
allowed into Alabama, Florida, Georgia,
Louisiana, Mississippi, South Carolina,
and Tennessee. These issues are fully
discussed above under the heading
“Basis for Requirements,” and the
interim rule is amended to contain
provisions to help assure that restricted
articles are not destined to locations in
Arizona, California, Florida, Hawaii,
Louisiana, Puerto Rico, Texas, or the
Virgin Islands of the United States. As
explained above, this list includes only
those States in which cant
amounts of citrus or citrus relatives are
grown.

It was also asserted that buffer zones
should be established around citrus
growing areas in the United States and
that restricted articles should not be
allowed to be shipped to areas in the
buffer zones. No changes are made
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based on this assertion. As noted above,
it is provided that any restricted article
may move only pursuant to a restricted
destination permit and must bear on the
outer container the statement “Not to be
distributed within Arizona, California,
Florida, Hawaii, Louisiana, Puerto Rico,
Texas, or the Virgin Islands of the
United States,” This appears to provide
adequate protection against the
distribution of restricted articles in
citrus producing areas in the United
States and it does not appear that the
establishment of buffer zones is
necessary.

Assertions were made that restricted
articles (some comments referred only
10 lemons and limes) should not be
allowed to be imported into the United
States, unless more safeguards were
established or until more testing should
occur. In this connection:

{1) It was asserted that not enough is
known about the disease at this time to
make a judgment concerning what
measures should be taken to prevent its
spread,

(2) It was asserted that the effect of
the disease in Mexico should be
observed for one full year,

(3) It was asserted that Mexican limes
should be prohibited from moving out of
the infected areas, and

(4) It was asserted that Mexican limes
should be prohibited from moving from
the infected areas into the State of
Veracruz, the principal Persian lime
growing area in Mexico.

No changes are made based on these
comments, Based on data from field
observations and greenhouse testing, it
has been determined that the strain of
citrus canker bacteria present in Mexico
does not infect any fruit, but only infects
twigs or leaves of host plants. Further,
as explained above under the heading
"Basis for Requirements," it has been
determined that the provisions of the
interim rule are adequate to allow the
importation of restricted articles without
causing citrus canker disease to become
established in the United States. In
addition, it should be noted that based
on current field observations it has been
determined that the disease has been
present in the infected areas for at least
'wo years, and that this factor has been
considered in determinipg the
characteristics of the disease.

Assertions were made that it is
necessary to prohibit the importation of
restricted articles (some comments
referred only to lemons and limes)
because of damage that could arise if
the citrus canker disease from Mexico
were to become established in citrus
producing areas in the United States,

In this connection:

(1) It was asserted that it is unknown
what effect this disease would have on
citrus or citrus relatives in the United
States because of differences between
temperature and rainfall levels in the
areas in Mexico where citrus canker
occurs and the citrus producing areas in
the United States,

(2) It was asserted that it is possible
that the bacteria causing this disease
could mutate and attack the fruit of
citrus or citrus relatives or attack
additional plants of citrus or citrus
relatives,

(3) It was asserted that this disease is
a new strain and there has not been
adequate field testing to determine what
types of citrus or citrus relatives in the
United States are susceptible to damage
from this disease,

(4) It was asserted that even if this
disease were found to cause little
damage to citrus or citrus relatives, its
establishment in citrus producing areas
in the United States could cause
confusion and delay in identifying anlg
other strain of citrus canker disease that
could become established in these citrus
producing areas,

(5) It was asserted that there are no
adequate control measures which could
be taken if the disease were to become
established in citrus growing areas in
the United States, and

(6) It was asserted that if the disease
were to become established in the lime
producing area in Florida (which is the
only major commercial lime producing
area in the United States) it would
totally destroy the lime industry and
that this could result in approximately
$190 million worth of damage.

No changes are made based on these
comments, The Department does not
dispute that, for the most part, these
assertions would have some validity if
this strain of citrus canker were to
become established in citrus producing
areas in the United States. However, as
explained above under the heading
“Basis for Requirements,” it has been
determined that the provisions of the
interim rule are adequate to allow the
importation of restricted articles without
causing the establishment of citrus
canker disease in the United States,
Also, it should be noted that survey
programs are continually being
conducted in Florida, and that if the
disease were to appear in Florida it
would almost certainly be detected and
eradicated before it became extensive.
Further, the following should be noted
with respect to the issue of mutation. If
mutations were to occur and to cause
additional plants to become infected or
to cause the fruit of any plants to
become infected the mutations would

almost certainly occur in the infected
areas. This would be readily detected as
a result of the ongoing research being
conducted in the infected areas,

It was asserted that vegetables from
infected areas, and fruits not subject to
the provisions of the interim rule,
including mangoes, from infected areas
should be prohibited from being
imported into the United States, or at
least should be required to be treated as
& condition of importation. One
commenter also asserted that citrus
canker bacteria could be spread from
infected areas in Mexico to uninfected
areas in Mexico by people, crates, farm
equipment, and vehicles. No changes are
made based on these comments. The
Mexican government prohibits the
movement from infected areas of crates,
farm equipment, and vehicles used for
citrus production in infected areas.
Based on departmental expertise, it has
been determined that (except for actions
concerning citrus or citrus relatives) it is
not necessary to require additional
restrictions on the movement of persons
or articles because of citrus canker
disease. Any article or object from the
infected areas could be lightly
contaminated with citrus canker
bacteria. However, the survival time on
articles or objects other than citrus fruits
would be likely to be very short and,
based on departmental expertise, it has
been determined that new infections
would not be caused by such means.

Assertions were made that restricted
articles (some comments referred only
to lemons and limes) should not be
allowed to be imported into the United
States because of a lack of effectiveness
of activities being conducted in Mexico.
In this connection:

(1) It was asserted that the interim
rule was based in part on an agreement
between the United States and Mexico
in which, among other things, Mexico
has agreed to require Mexican limes o
be free of leaves, stems, and other
debris, and to be treated with a chlorine
treatment prior to movement from
infected areas; but that Mexican limes
are moving out of the infected areas
without compliance with these
procedures,

(2) It was asserted that Plant
Protection and Quarantine (the unit
within the United States Department of
Agricluture which is assigned to
administer the citrus canker program;
referred to below as PPQ) and
“impartial" monitoring teams should
participate in monitoring compliance of
the agreement within Mexico,

(3) It was asserted that a PPQ official
should be assigned to each Mexican
packing house to assure compliance




392

Federal Register / Vol. 48, No. 3 / Wednesday, January 5, 1983 / Rules and Regulations

with the agreement, and that the costs
for the PPQ officials should be paid by
the packers,

{4) It was asserted that all required
treatments should be allowed to be
conducted only in the United States
under PPQ supervision,

(5) It was asserted that it would be
difficult to assure the effectiveness of
the treatments since there could be
some difficulty in maintaining the
chlorine treatments at proper strengths,

(6) It was asserted that Mexico may
not have the capability and willingness
to exercise controls, particularly to
assure that adequate measures are
taken during other than working hours
and that the Mexican control program
would be compromised by bribes, and

(7) It was asserted that Mexico should
be required to establish a feasible
program 1o eradicate the disease before
any fruit or peel of citres is allowed to
be impaorted into the United States.

No changes are made based on these
assertions. PPQ supervisory personnel
regularly visit packing houses in
infected areas, border stations on roads
leaving these areas, and wholesale
markets outside of the infected areas in
Mexico, and have found that fruit is
being moved in complance with the
agreement referred to in item {1) above,
and in compliance with the provisions of
the interim rule of November 17, 1982.
Further, an employee of PPQ is assigned
on a full time basis in the infected areas
in Mexico to monitor the treatment of
Mexican limes. In addition, it should be
noted that the Department is working
with Mexico to develop appropriate
technology to be used to eradicate this
disease from infected areas in Mexico.
However, as explained above, there is
currently no basis for refusing to allow
the importation of restricted articles in
accordance with the specified
restrictions,

Persons stated at the public hearing
that a plant pathologist from a
university in Texas while in Colima
observed citrus canker disease on citrus
other than limes. No changes are made
based on these comments. These
commentis apparently referred to
activities of Dr. Mike Davis of Texas A
& I University who was not present at
the public hearing. However, in a
telephone conversation with
representatives of the Department and
in a confirmation letter, Dr. Davis stated
that he had not observed citrus canker
disease on any citrus other than limes.

One commenter asserted that there
should be a total embargo on al! citrus
from Mexico until & hearing is held in
Florida. The commenter did not raise
issues thal were not already raised at

the public hearing that was held in San
Antonio, Texas, on December 7, 1982,
and it does not appear that there is a
need for holding an additional hearing in
Florida. Accordingly, an additional
hearing is not scheduled. Also, it should
be noted that many of the comments
presented at the public hearing were
from representatives of various Florida
citrus interests.

It was asserted that the public hearing
was illegal based on the contention that
it did not conform 1o the provisions of 6
U.S.C. 556 and 557. The hearing was not
conducted in accordance with these
provisions. These provisions only apply
to hearings required by statule to be
made “on the record”. The Department
has authority to regulate the importation
of articles because of citrus canker
disease under the Federal Plant Pest Act
and the Plant Quarantine Act. The
November 17, 1982, interim rule was
established by the Department, on an
emergency basis, pursuant to authority
contained in the Federal Plant Pest Act,
The Federal Plant Pest Act authorizes
Department action on an emergency
basis without a public hearing. Further,
any public hearings held under the
Federal Plant Pest Act or the Plant
Quarantine Act are not required to be
made “on the record."

It was asserted that the public hearing
was illegal based on the contention that
the notice that the hearing concerned
the interim rule was not proper and
timely. As noted above, the public
hearing was held on December 7, 1982,
The interim rule and the proposed rule
which were published in the Federal
Register on November 17, 1982,
announced that the public hearing
would concern the propoesed rule. The
rule change as a result of injunction,
which was published on December 2,
1982, announced that the public hearing
would also serve as a forum for
soliciting comments on the interim role.
The proposed rule and the interim rule
concern the same issues, i.e., what
provisions should apply concerning the
importation of fruit and peel of citrus
and citrus relatives from Mexico.
Accordingly, notice concerning the
relevant issues to be discussed at the
hearing was given in the Federal
Register on November 17, 1082, and
given again on December 2, 1982, and it
appears that these notices were proper
and timely in all respects.

Executive Order and Regulatory
Flexibility Act

The emergency nature of this action
makes it impracticable for the Agency to
follow the procedures of Executive
Order 12291 with respect to this interim
rule. Immediate action is necessary to

establish provisions in accordance with
the statutory mandate te prevent the
introduction into the United States of
citrus canker disease.

This emergency situation also makes
compliance with section 603 and timely
compliance with section 604 of the
Regulatory Flexibility Act impracticable.
Since this action may have a significant
economic impact on a substantial
number of small entities, the Final
Regulatory Impact Analysis, if required.
will address the issues required in
section 604 of the Regulatory Flexibility
AcL.

List of Subjects in 7 CFR Part 319

Agricultural commodities, Imports,
Plant diseases, Plants {agriculture),
Transportation, Citrus canker, Fruit.

PART 319—{AMENDED)

Under the circumstances referred to
above, “Subpart—Citrus Canker—
Mexico" in 7 CFR Part 319 is amended
as follows:

§319.27 [Amended)

1. Section 318.27 is amended by
delefing “1a" in the heading, by deleting
"1a" in both places it occurs in
paragraph (b}, and by removing footnote
la.

2. Secton 318.27-1 is amended by
adding the following definition in
alphabetical order:

§319.27-1 [Amended]

Restricted destination permit. A
statement added by an inspector to a
shipping document of the importer
stating that restricted articles referred to
in the shipping document are allowed
under this Subpart to be shipped to the
destination specified on the shipping
document.

» - - - -

§319.27-5 |Amended]

3. Section 319.27-5[a) is amended by
removing "{if in a container) or on the
restricted article {if not in a container]”;
by removing “and"” in paragraph (a) (6).
by changing “areas.” to “areas, and" in
paragraph (a) (7); and by adding a new
paragraph (a)[8) to read as follows:

(8) The Statement “Not to be
distributed within Arizona, Cllil'omip.
Florida, Hawaii, Louisiana, Puerto Rico,
Texas, or the Virgin Islands of the
United States.”

4. A new §519.27-9 is added to read
as follows:
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§319.27-9 Destination requirements.

Any restricted article may be
imported only for movement to and use
in locations other than Arizona,
California, Florida, Hawaii, Louisiana,
Puerto Rico, Texas, or the Virgin Islands
of the United States.

5. A new §319.27-10 is added to read
as follows:

§319.27-10 Restricted Destination
Permits.

Any restricted article may be moved
from the port of entry to locations other
than Arizona, California, Florida,
Hawaii, Louisiana, Puerto Rico, Texas,
or the Virgin Islands of the United
States only pursuant to a restricted
destination permit issued by an
inspector. A restricted destination
permit will be issued for the movement
of a restricted article only upon the
presentation of evidence, such as a U.S.
Customs bond, an invoice, or other
shipping document indicating
destination, sufficient to establish that
the articles would be shipped to a
location in the United States other than
a location in the specified States or
Territories.

(Secs, 105, 106, and 107; 71 Stat. 32-34; 7
U.S.C. 150dd, 150¢e, 150ff; secs. 5, 7, and 9; 37
Stat. 316-18; 7 U.S.C. 159, 160, 162; 7 CFR 2.17,
2.51, and 371.2(c))

Done at Washington, D.C., this 3rd day of

January 1983,

Harvey L. Ford,

Deputy Administrator, Plant Protection and
Quarantine, Animal and Plant Health
Inspection Service.

[FR Doc. 83-363 Filed 1-4-83; &45 am)

BILLING CODE 3410-34-M

FEDERAL HOME LOAN BANK BOARD

12 CFR Part 563
[No. 82-810]

Examination Fees

Dated: December 18, 1982

AGENCY: Federal Home Loan Bank
Board.

ACTION: Final rule.

SUMMARY: The Federal Home Loan Bank
Board is amending its regulations
concerning payment of costs for
examinations of insured institutions to
provide explicitly for annual
assessments on all insured institutions
to cover the indirect costs of
examinations. The proposal is intended
to conform the regulatory language to
long-standing administrative practice
and to clarify the method for
implementing planned increases in
examination fees and annual

assessments that should permit the
entire cost of examinations to be
recovered by 1987,

EFFECTIVE DATE: January 1, 1983,

FOR FURTHER INFORMATION CONTACT:
David A. Felt, (202-377-6240), Attorney,
Office of General Counsel, Federal
Home Loan Bank Board, 1700 G St.,
N.W,, Washington, D.C. 20552.
SUPPLEMENTARY INFORMATION:

Background

Pursuant to Section 403(b) of the
National Housing Act, 12 U.5.C. 1726(b)
(1980), the Federal Savings and Loan
Insurance Corporation (“FSLIC") is
authorized to require insured
institutions to pay the costs of
examinations necessary for the
protection of the FSLIC and the
protection of other insured institutions.
Section 563.17-1(a) of the Board's
Regulations for the FSLIC (12 CFR
563.17-{a)) makes it clear that the cost of
examinations includes overhead and
other indirect costs as computed by the
FSLIC.

In order to recover some of the
indirect costs of examinations, the
Board for some time has imposed an
annual assessment on all insured
institutions whether or not a given
institution was examined during the
year. The assessments were in addition
to charges for examiner time levied
when institutions were actually
examined, In an effort to conform the
language of the Board's regulations to
long-standing administrative practice,
the Board, by Resolution No. 82-7086,
dated October 27, 1982 (47 FR 49663
(1982)), proposed an amendment to its
regulations to provide explicitly for such
annual assessments, which, in practice,
are levied against gross assets,

In Resolution No. 82-706, aside from
proposing the formal regulatory
amendment, the Board also announced
the intention of the FSLIC to increase
both direct examination fees and annual
assessments incrementally to ensure the
full recovery of examination costs,
direct and indirect, by 1987. Under
current practice, only about half these
costs are met. The announcement
included a schedule which set out staff
estimates of the yearly increases
contemplated.

Summary of Comments

The Board received a total of 32
comment letters from 11 federally
chartered associations, 10 other FSLIC-
insured institutions, 4 trade
organizations, and 7 agencies of state
governments. Twelve of the commenters
opposed the regulatory amendment,
most of them suggesting that the annual

assessment be eliminated or
restructured. Four of the commenters
favored the amendment and the
remaining 16 commenters did not
address it. The letters generally were
critical of both the amount and the
timing of the estimated increases in
examination fees and assessments.
Concerning the Board's intention to
have the cost of examinations paid
entirely through fees and assessments,
13 of the commenters approved,
although all but one of them suggested
various means to modify the method of
assessment or to reduce the total cost of
examinations. Eight commenters
expressed no opinion, but discussed
other aspects of the Board's Resolution.
Eleven commenters opposed the
contemplated increases in fees and
assessments.

Annual Assessment

Two categories of comments critical
of the annual assessment were received.
One group of commenters recommended
that in states where state banking
authorities shared the examination
responsibilities with the Board's
examiners, a lesser assessment should
be charged state-chartered institutions
because lower overhead costs are
incurred by the board in connection
with those institutions. The other group
suggested that the assessment schedule
unfairly benefits small or unsound
institutions to the detriment of large or
healthy insured institutions.

In the Board’s view, the overhead
costs of examinations are not reduced
by the participation of state authorities.
The same amount of data and reports
must be processed, reviewed, analyzed,
and stored for state and federal
institutions. Participation of state
authorities results in a reduction only of
direct costs, a reduction reflected in
lower direct examination fees.

The other group of comments
advanced the theory that the
assessment method caused large
institutions and sound institutions to
pay an inordinately high proportion of
the cost of examinations. The suggestion
was made that, because small
institutions take more time to examine
relative to their total assets, those
institutions should pay assessments at a
higher percentage of assets.
Alternatively, it was suggested that the
annual assessment be eliminated and all
costs be recouped from direct fees. With
regard to weak or failing institutions,
arguments were advanced that such
institutions consume a greater
proportionate share of examiner time
than healthy institutions and should pay
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a larger proportionate share of overhead
cosls.

The Board finds no merit in such
arguments. Large institutions require the
storage, processing, and analysis of
more voluminous data than small
institutions. Supervisory time [an
overhead cost) is greater in reviewing
examinations of large institutions.
However, directly charged examiner
time is not significantly greater for large
institutions. Overhead costs are not
related to examiner time billed to each
institution. Incorporation of overhead
costs into a direct charge would burden
small institutions with costs
disproportionate to FSLIC expenses
related to their examination and
supervision. The Board has also found
no significant increase in overhead costs
for weak or failing institutions.

The Board does not believe that the
interests of the FLSIC would be
advanced by changing the long-
established method by which the costs
of examinations are charged. On the
basis of the foregoing, the Board has
decided to adopt the changes to
§ 563.171(a) as proposed.

Increases in Fees and Assessments

Most comments regarded the
estimated increases in charges as
excessive. Many commenters believed
that charges should not be raised at a
time when the industry has been
experiencing great financial difficulties.
Others complained about perceived
inefficiencies of the examination
process, including poor utilization of
time by examiners, and suggested no
increases in rates until the examination
process is improved. C

With respect to objections to the
timing or amount of the increases, all
costs of examinations currently are paid
by insured institutions either through
fees and assessments or by transfers
from the insurance fund. If the estimated
increases in fees and assessments were
not implemented, it would be necessary
to increase insurance premiums. The
Board believes that paying the cost of
examinations through the proposed fees
and assessments is a fairer and more
accurate method of distributing costs of
examinations than raising insurance
premiums.

Three institutions were of the
impression that the estimated increases
in charges represented projected
increases in FSLIC costs. This is not the
case. Examination fees and assessments
have not been increased since 1972,
Even in 1972, charges did not recover the
full cost of examinations. The Board has
attempted to cushion the impact of the
overall increase by phasing it in over a
five-year period.

Fees and Assessments—Types of Costs
Included

Two state government agencies and
one trade group incorrectly assumed
that directly charged fees for examiner
time would not include travel, per diem
charges, or fringe benefits of examiners.
The Board intends to include all such
costs in the daily rate by 1987,

One state government agency
commented that examiners' time for
processing merger or branching
applications should be charged directly
to the applicant. Examiners ordinarily
do not process merger or branching
applications. Should examiner time be
required for this type of work, the
applicant would be charged.

Charging the Same Rate for All
Examiners

Two institutions commented that the
Board should not charge the same daily
rate for all personnel working on
examinations. From past experience, the
Board is of the view that charging
different rates based upon salary levels
or experience would create more
inequities than it would resolve because
institutions would have no control over
the rates paid for examiners sent to
them. The task that institutions face in
budgeting examination costs would be
further complicated and examination
overhead costs would be increased.

Eliminate Regulatory Burdens

One trade association and one
institution urged that the Board decrease
examination costs by decreasing
regulatory review and requirements in
the areas of consumer protection,
discrimination, and civil rights. While
these comments were not within the
scope of the proposal under review, the
Board takes this opportunity to
emphasize its commitment to
enforcement of its fair-lending
responsibilities through appropriate,
cost-effecitve examination procedures,

Review of Examination Costs by the
Board

One commenter suggested that the
Board combine the increase in charges
with an annual accounting and review
of the costs of examinations and refund
any excess payments pro rata. The
Board does, however, carefully review
costs of all operations, including each
examination field office, on an annual
basis and maintains detailed records of
examination costs. Costs of
examinations are budgeted carefully
and any excess payments collected are
applied to the following year's expenses
to reduce that year's budget.

Final Regulatory Flexibility Analysis

Pursuant to Section 3 of the
Regulatory Flexibility Act, Pub. L. No.
96-354, 94 Stat. 1164 (September 13,
1980), the Board is providing the
following regulatory flexibility analysis.

1. Reasons, objective and legal basis
underlying the proposed rule. These
elements are incorporated above in the
supplementary information regarding
the regulation and in Board Resolution
82-706, which proposed the regulation.

2. Small entities to which the
proposed rule would apply. The rule
would apply equally to all institutions
insured by the FSLIC.

3. Overlapping or conflicting Federal
rules. There are no known Federal rules
that may duplicate, overlap, or conflict
with the proposal.

4. Alternative to the proposed rule.
The proposal would not have a
disproportionate impact on small
institutions, Alternative payment
methods would defray a larger portion
of the cost of examinations through fees
based upon hours of examiner time
directly used in each examination.
Those alternatives would, however, all
place a greater proportionate share of
the cost on small institutions than does
the adopted regulation.

Because the Board views this
amendment as a technical change that
would have no substantive effect on
regulatory requirements, and because
there is a present need for clarification
in order to provide for timely
implementation of the 1983 examination
fee schedule, the Board finds that the
full delay of the effective date of the
amendment for 30 days after publication
pursuant to 5 U.S.C. 553(d) and 12 CFR
508.14 is unnecessary.

List of Subjects in 12 CFR Part 563

Savings and Loan Associations.

Accordingly, the Board hereby
amends Part 563 of Subchapter D,
Chapter V of Title 12, Code of Federal
Regulations, as set forth below.

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 563—0PERATIONS

Amend § 563.17-1 by revising
paragraph (a) as follows:

§563.17-1 Examinations and audits;
appraisals; establishment and maintenance
of records.

(a) Examinations and audits. (1) Each
insured institution and affiliate thereof
shall be examined periodically, and may
be examined at any time, by the
Corporation, with appraisals when
deemed advisable, in accordance with
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general policies from time to time
established by the Board. The costs, as
computed by the Corporation, of any
examinations made by it, including
office analysis, overhead, per diem,
travel expense, other supervision by the
Board, and other indirect costs, shall be
paid by the institutions examined,
except that in the case of service
corporations of Federal savings and

loan associations the cost of
examinations, as determined by the
Corporation, shall be paid by the service
corporations. Payments shall be made in
accordance with a schedule of annual
assessments based upon each
institution’s total assets and of rates for
examiner time in amounts determined

by the Corporation.

(Secs. 401405, 48 Stat. 1255-1200, as
amended (12 U.S.C. 1724-1730); Reorg. Plan
No. 3 of 1847, 12 FR 4881, 3 CFR, 194348
Comp.. p. 1071)

By the Federal Home Loan Bank Board.
J.]. Fion,
Secretary.
[FR Doc. 83-178 Piled 1-4-8% 845 am]
BILLING CODE 6720-07-M

SMALL BUSINESS ADMINISTRATION
13 CFR Part 133

Display of Office of Management and
Budget (OMB) Control Numbers for
Reporting and R

Requirements ’

AGENCY: Small Business Administration,
ACTION: Addition of Part 133.

SUMMARY: The Small Business
Administration is amending its
regulations to indicate Office of
Management and Budget (OMB)
approval of information collection
requirements contained in or authorized
by the regulations, This action is
required by the Paperwork Reduction
Act of 1980,

EFFECTIVE DATE: December 29, 1982.

F?n FURTHER INFORMATION CONTACT:
Elizabeth M. Zaic, Chief, Paperwork
Management Branch, Small Business
Administration, 1441 “L" Street, N.W.,,
Washington, D. C. 20416. Telephone No.
(202) 853-8538.

SUPPLEMENTAL INFORMATION: This
amendment is administrative in nature
and is intended to comply with the
fequirements of the Paperwork
Reduction Act of 1980 (44 US.C. 3512)
that agencies display a current OMB
tontrol number assigned by the Director,
OMB on each agency information
collection ment. This subpart
collects and displays current OMB

control numbers and expiration dates.
Where the information collection
requirement exists as a document
separate from the regulations, the Small
Business Administration will also
display the current OMB number on the
document. Because this is a
nonsubstative amendment dealing with
procedural matters, it is not subject to
the provisions of the Administrative
Procedure Act (5 U.S.C. 551 et seq.)
requiring advance notice and comment.

List of Subjects in 13 CFR Part 133 '

OMB control numbers assigned,
Repaorting and recordkeeping
requirements.

Accordingly, it is effective on
December 29, 1982 and 13 CFR Chapter |
is amended by adding Part 133
consisting of § 133.1 o read as follows:

PART 133—INDEX TO APPROVED SBA
REPORTING AND RECORDKEEPING
REQUIREMENTS

§ 133.1 Control numbers assigned by OMB
under the Paperwork Reduction Act.

(a) Purpose. This part collects and
displays the control numbers and
expiration dates assigned to the SBA
reporting and recordkeeping
requirements that have been approved
by the Office of Management and
Budget (OMB) according to the
Paperwork Reduction Act. SBA intends
that this part comply with the
requirements of Section 3512 of that Act
to display a current control number
assigned by the Director, OMB on each
approved reporting and recordkeeping
requirement. This part contains current
OMB control numbers, expiration dates,
regulatory cross-references, and, where
applicable, form numbers. Where the
reporting and recordkeeping
requirements exist as documents
separate from SBA regulations, they will
also display the current OMB approval
numbers.

Sec. (b) Index to OMB-approved Reporting
1331 Control numbers assigned by OMB and Recordkeeping Requirements.
under the Paperwork Reduction Act.
Currant OMB control 13 GFR Part or socson where Expration
No. Information collecton requeomant Sescrded date
3245-0001 SBA 707.... 1129 6-30-83
3245-0000 S8A 748 1259 4-30-85
SBA 745A 1259 4-30-85
3245-0007 SBA 912 155 5-31-85
SBA 980 155 5-31-85
SBA 94 158 5-31-85
SBA 9948 1155 5-31-85
SBA 994F 1155 £-31-85
SBA 994H 1185 5-31-85
SBA 994J 1158 5-31-85
3245-0008 SBA 480 107.301 3.31-84
2245-0012 SBA 770 1230 7-31-84
32450013 SBA 74 1265 3.31-83
SBA T4A. 1255 3-31-29
SBA 748. 1255 3-31-83
SBA 183 1265 3-31-83
3245-0015 ...} SBA 1010A 124 3-31-83
SBA 10108 12 3-31-83
SBA 1010C 12¢ 3-31-83
S8A 10100 12¢ 3-31-83
SBA 10106 124 3-31-83
s SBA 1010 124 3-31-53
3245°0016 SBA 4 122309, B
SBA 41 122.900. 83183
3245-0017 SBA 5 123 8-31-84
SBA 413 123 8-31-84
SBA 739A 123 8-31-84
3245-0018 SBA 5C 201 8-31-83
SBA 739 1239 B-31-84
SBA 143 1229 8-31-84
32450019 S8A 1099 101.2-7 11-30-84
S84 939 101.2-7 11-30-84
$BA 1107 101.2-7 11-30-84
SBA 1100 108.2-7 11-30-84
82450020 ...} SBA 1138 s 6-30-85
SBA 11364 ms 6-00-85
3245-0023 SBA 2006 1012-6 9-30-85
2245-0024 SBA 1167 126.10 3-31-63
SBA 1187A 125.10 3-31-83
2245-0046 SBA 1174 101.2-7
32450053 SBA 10127 12-31-82
2245-0062 SBA 415 107.102 §-31-83
SBA 4154 107.102 5-31-563
SBA 4158 107102 5-31-63
2245-0063 SBA 468 107.1102 5-31-83
SBA 460, Pia. 1,2, 3 107.1102 5-31-83
32450068 SBA 1261 11215 5-31-83
3245-0070 SBA 18 101.2-7 11-30-89
2245-0071 SBA 1244 108.503. 3-31-84
32450072 SBA 22 101.2-7 11-30-83
3245-0073 SBA 1248 108 503 3-31-84
32450074 SBA 1259 108500, 1-31-84
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Current OME controé
No,

13 CFR Parl or section where
Bontited and described

108.503 ..

3245-0075 ...

3285-0076 oo

108.503.
1012-7.. .-
of SIZE FIAE i ccisremssocmccmmmnsosnsoasenrord
1208 8nd 1208 il

32450077 .o
3245-0078 ...

J245-0079 ...
3245-0080 ...

»
107.1102 .

i) 1204..... O——
— 07201

et 108,201,
- 107.201..

1071105 ..
L LA ) - P—
" 123 . - .
L Pub L 98-302. .
N T S e
VOV BT sinslicnmmmiiiions e

i Presciontisl Proctamaton  Designating
Small Business Week

(44 US.C. 3512)

Dated: December 29, 1682
Heriberto Herrera,
Acting Administrator.

|FR Dog. £3-141 Filed 1-4-8% 245 am|
BILLING CODE 8025-01-M

CIVIL AERONAUTICS BOARD

14 CFR Part 326

[Procedural Reg. Enactment of Part 326,
Docket 40916; Reg. PR-253]

Procedures for Bumping Subsidized
Air Carriers From Eligible Points

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

suMMARY: The Civil Aeronautics Board
(CAB) adopts procedures under which
an airline serving a community with
subsidy may be replaced by another
airline offering to provide better service
or offering to provide service at a lower
subsidy cost. The Small Community Air
Service section of the Federal Aviation
Act provides for this sort of replacement
as of January 1, 1983, and these
procedures are needed to implement the
slatute.

DATES: Adopted: December 22, 1982,
Effective: January 1, 1983,

FOR FURTHER INFORMATION CONTACT:
William Boyd, Chief, Essential Air
Services Division, Bureau of Domestic
Aviation, Civil Aeronautics Board, 1825
Connecticut Avenue, N.W., Washington,
D.C. 20428; 202-673-5408; or David
Schaffer, Office of the General Counsel,
Civil Aeronautics Board, 1825
Connecticut Avenue, N.W., Washington,
D.C. 20428; 202-673-5442.

SUPPLEMENTARY INFORMATION:
Introduction

By PDR-81, 47 FR 37914, August 27,
1982, as corrected by 47 FR 43986,
Oclober 5, 1982, the Board proposed
procedures under which an airline
serving a small community with subsidy
could be replaced by another carrier
offering to provide better service or
essential service with less subsidy. This
would implement sections 491 (a)(11)
and (b)(8) of the Federal Aviation Act
(the Act), which provide for this sort of
replacement. These sections are
commonly known as the “bumping
provisions."

As proposed, a bumping proceeding
would be initiated by the filing of a
bumping application. Any person could
file an answer to the application. The
incumbent carrier's answer could
include a counter-proposal offering to
match or better the applicant's proposed
service pattern or subsidy request. After
receiving the pleadings, an investigation
of the applicant's operation would be
made to make sure that it is able to
provide the essential service in a
reliable manner and a rate conference
would be held to evaluate the subsidy
request. The case would usually be
processed by show-cause procedures
although a procedure for holding oral
evidentiary hearings was also proposed.

PDR-81 also proposed standards that
the Board would use in deciding
bumping cases, It incorporated the
standards of section 419 of the Act as
well as other criteria that the Board has
used in carrier selection cases. It
proposed $50,000 or 10 percent of the
incumbent carrier’s subsidy rate,
whichever is greater, as the minimum
subsidy decrease that would usually
have to be proposed by the applicant to
justify bumping the incumbent.

General Comments

The proposal was met by a generally
favorable reaction. The Mississippi
Aeronautics Commission termed it
satisfactory, the lllinois Department of
Transportation found it generally sound,
the Metropolitan Airport Commission in
Minnesota supported it and the
Michigan Aeronautics Commission
concurred in most of its contents. Ponca
City, Oklahoma, said that it
“appreciated the care that the Civil
Aeronautics Board is taking in its
proposed rulemaking." American Samoa
stated that it was encouraged by the
proposal's general tone.

The only general objection was raised
by Northwest Airlines. Although
Northwest characterized the proposed
procedures as acceptable, it attacked
the 406 subsidy program, At the time
PDR-81 was issued, carriers subject to
bumping were receiving their subsidy
under either section 406 (49 U.S.C. 1376)
or section 419 (49 U.S.C. 1389) of the Act.
Section 406 was enacted in 1938 in the
original Civil Aeronautics Act. It was
directed toward developing a national
air transportation system although, more
recently, it has been viewed as a means
of ensuring small community air service.
Section 419 was enacted in 1978 as parl
of the Airline Deregulation Act (Pub. L.
95-504), and is directed toward ensuring
air service at small communities.

Northwest attacked section 408 on the
grounds that it does not ensure
continued service at small communities.
It stated that subsidized carriers have
used the funds received under section
406 to buy larger aircraft, rather than
aircraft more suited to service at small
communities. It was particularly
concerned that Republic, one of its
major domestic competitors and the
nation's seventh largest airline, had
received a subsidy of 38 million dollars
last year.

The Board has long shared
Northwest's views about the
inefficiencies of section 406 subsidy. For
example, on March 3, 1981, the Board's
Chairman told a Subcommittee of the
Senate Committee on Appropriations
that the “CAB believes that early
termination of the section 406 program
as proposed by the President and the
administration is a sound proposal and
we support it.” 3

In the recent budget resolution,
Congress provided that notwithstanding
any other provision of law, no
appropriated funds shall be expended
for section 406 subsidy for services
provided after September 30, 1962, Pub.
L. 97-276, October 2, 1982. This has the
effect of terminating section 406 subsidy.
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At the same time, however, Congress
created a special program with a 13.5
million dollar ceiling to continue to pay
subsidy to carriers that had formerly
received section 406 money. It therefore
appears that the issue of 406-type
payments has been settled by Congress,
at least until next October.

Two-Year Grace Period

The Act provides that no carrier may
file a bumping application until January
1. 1983. In the case of incumbent carriers
receiving their subsidy under section
419, the Act further provides for a 2-year
grace period. It reads:

After January 1, 1983, any air carrier may
file an application with the Board secking to
bave the compensation provided under this
section to the air carrier then serving an
tiigible point, and which has been serving
such eligible point for at least two years
preceding the date on which such application
is filed, terminated in order to allow the
applicant air carrier to provide essential air
transportation to such eligible point for
compensation under this section.

In the proposal (§ 326.3(c)), the Board
read this provision to mean that the 2-
year grace period begins when the
carrier commences service at the point
lnvolved. Alaska Airlines, however,
argued that the Board should use its
‘interpretative authority” rather than
following “the literal wording of the
statute” and read this provision as
ellowing the grace period to start when
the carrier begins receiving 419
payments. Alaska considered it unfair
that carriers such as itself, which have
been receiving 406 subsidy, would be
immediately subject to bumping even if
they converted to section 419 subsidy,
while carriers serving a point for the
first time under section 419 would have
the benefit of the grace period. This
result, it contended, was inconsistent
with the Congressional intent that the
&xperience of a carrier in providing
iervice to a point be a selection factor,
ind would cause uncertainty at the
Gmmunities involved. For similar
teasons, the North Dakota State
Aeronautics Commission favored a 4-
Year grace period for carriers being
ubsidized under section 419, and the
State of Alaska asked that the service
Provided under a subcontract agreement
10t be counted as part of the grace
Period if the carrier should later become
:‘29 tPﬁmary subsidized carrier on that

ile,

I the Board's view, the statute is
inambiguous in this respect and it is
“erefore unnecessary to look beyond
be plain words to discern
Congressional intent. The Act refers to a
tarrier that “has been serving such
tligible point for at least two years." It

does not limit that to service with
subsidy or to non-subcontract service.
Nor does it authorize the Board to
extend the grace period. In any event,
the commenters have not cited any
Congressional report that indicates that
the Board should read this provision
differently from the proposal.

Concerns about disruption to the
community are misplaced here. Section
326.3 merely states when a carrier may
file a bumping application, not when it
will be granted. The basis for granting
an application is governed by § 326.7.
Paragraph (d)(7) of that section
addresses this potential problem. It
states that in deciding a bumping case,
the Board will consider the amount of
time that the incumbent carrier was on
the subsidy rate being challenged. Thus,
a bumping applicant that filed soon after
the incumbent had been placed on a
new or revised section 419 subsidy rate
would have to overcome a heavier
burden to have its application granted.
The Regional Airline Association
specifically commented in favor of this
provision.

Bumping Applications

Section 326.3 of the rule sets forth the
information that must be included in a
bumping application. It requires
identifying, fitness, service, and subsidy
information. Republic and Big Sky
Airlines asked that additional
information be required.

Big Sky was concerned about an
applicant that merely sought to
terminate the incumbent carrier's
subsidy without requesting any subsidy
to serve the point itself. These are
considered bumping applications under
the rule, Sections 326.2(b) and 326.3(a)
have been revised to make this clear.
Big Sky stated that these applications
should include forecast income and
traffic statements to ensure that the
claim that there is no need for subsidy is
legitimate. ]

Republic was concerned that the
service and subsidy projections in a
bumping application would be based on
the assumption that the incumbent
carrier would stop serving the point if it
lost the case. Republic argued that this
would not necessarily occur and, if it did
not, the projections of the applicant
would be affected. It suggested that
applicants should be required to
indicate what they would do if the
incumbent continued its service. It also
asked that applicants include
information or fares, yield, schedules
and the other issues in § 326.7,
Standards for decision.

It is not the Board's intention to use
the application requirements in
§ 326.3(c) to effectively bar bumping

applications. The purpose of that
provision is to obtain the information
necessary to process the case. If more
information is needed in a particular
case, it can be obtained by the Board
under § 326.6(a)(2) of this rule or section
407 of the Act. One situation where the
Board might request more information is
where it appears that the incumbent
carrier will stay even it it loses the
subsidy.

It does not seem necessary to require
an applicant to address the issues raised
in § 326.7. An applicant is not, however,
prohibited from doing so. Indeed, one of
the reasons for listing the Board's
decisional criteria in § 326.7 was to give
applicants some idea of the issues to be
addressed. It is therefore in the
applicant’s interests to address these
issues, but not required of it.

We do, however, see merit in Big
Sky's comment. The Board does not
want the procedures adopted here to be
used by a carrier to wedge its way Into a
market with a no-subsidy proposal, only
to request a subsidy later. Section
326.3(c)(5) has been revised to help
prevent this, Applicants will have to
provide the information required by
§ 204.8(c)(2) and (3) of the Board's
fitness rule even if they are not
requesting a subsidy for themselves.
This will help the Board to determine
whether the no-subsidy proposal should
be given credence.

Answers and Replies

Section 326.4 provides for answers to
bumping applicants, and for replies to
those answers. Answers must be filed
within 30 days and replies within 15
days. The incumbent carrier, in its
answer, may attach the bumping
application or the capability of the
applicant to provide the service it
proposes, or file a counterproposal. At
the request of the Regional Airline
Association, paragraph (c) of § 326.4 has
been revised to make clear that the
incumbent carrier may both attach the
application and submit a
counterproposal. It does not have to
choose between those two approaches.

The California Department of
Transportation and Big Sky Airlines
asked that the answer and reply periods
be lengthened. The Board has decided
not to make changes in these time
periods, but to deal with the need for
more time on a case-by-case basis. In
other cases, the Board has generally
taken a liberal view toward granting
more time where good cause is shown.
Authority has already been delegated to
officials of the Board's Bureau of
Domestic Aviation to give interested
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persons additional time to submit their
views (§§ 385.14(a) and 385.14a(d)).

Service of Documents

Section 326.5 lists the persons upon
whom the applications, answers, and
replies must be served. The State of
Oregon asked that copies of the
application be filed with the mayor and
appropriate State agency. This is
already required by paragraphs (a)(1)
and (a)(2) of § 326,5. American Samoa
sought assurances that the reference to
State agency in paragraph (a)(2)
includes agencies of U.S. territories. A
change has been made in this paragraph
to clarify that issue,

American Samoa, the Regional Airline
Association (RAA), and the California
DOT raised the issue of the
confidentiality of the document
submitted. The RAA stated that other
carriers should not have access to the
bumping application until they file their
answers. It favored merely notifying
them that an application had been filed
as is now done in essential service
carrier selection cases. In this way the
applicant would not be giving every
other carrier a target to shoot at.
California and American Samoa also
favored some confidentiality provisions.
American Samoa, however, felt that the
community should have access to all the
data submitted so that it could evaluate
the capabilities, particularly the
financial capabilities, of the applicant.

The Board does not consider it
necessary to include any confidentiality
provisions in this rule, Information in
previous essential service cases has
been routinely made available at the
end of the application period, without
any noticeable harm to the community
or carriers involved. Bumping cases are
different, of course, because there is no
specified application period. As a result,
an application would become available
as soon as it was received. The Board is
not persuaded that it should withhold
this information in order to avoid giving
the incumbent carrier a target to shoot
al. Indeed, due process and procedural
fairness to the incumbent seem to
require that. As other commenters have
noted, the incumbent may have made a
substantial investment in service to the
community. It seems only fair that it
have the chance to show that it can
meet the applicant’s service or subsidy
proposal, or that those proposals are
unrealistic. It can only do this if it has
access to the bumping application.
Denying access to other carriers would
tend to undermine the competitive
aspects of the bumping provisions and
might result in a denial of due process.

Information on an applicant’s
financial capabilities may present some

problems. It is directed primarily toward
the applicant’s fitness rather than
toward the service it will provide or the
subsidy it will need. As such, it may not
even have to be submitted in a bumping
proceeding if the applicant has already
been found fit. See § 326.3(d)(4)(i). If the
applicant submits this information and
considers confidential treatment of it to
be necessary, it may request such
treatment under § 302.39 of the Board's
rules. Communities and carriers, in turn,
may request access to that information
under Part 310 of the Board's rules.

Conferences and Hearings

After the application and responses
have been filed, the Board may request
additional information, hold rate
conferences with the airlines involved,
hold a conference with the community,
set the matter for a trial-type hearing, or
issue a show-cause order with a
tentative decision. See § 326.6. Several
commenters asked that conferences
with the community or formal hearings
be mandatory rather than at the
discretion of the Board.

With respect to community
conferences, Oregon stated that they
were necessary to deal with the
complexity and individual
circumstances of an essential service
case. It had found these conferences to
be “very worthwhile and a positive step
in the EAS process.” The Local Airline
Service Action Committee (LASAC)
considered community conferences to
be necessary to examine the applicant
with respect to its "proposed service
and its ability to provide such service."”

The Board recognizes the value of
informal conferences with communities
and will try to hold them whenever
possible. Unfortunately, given budgetary
constraints, it will not always be
possible for the Board or its staff to
travel to distant communities. See S.
Rep, No. 97-546, 97th Cong., 2d Sess. 29
(1982). Community officials are of course
welcome to come to Washington to
discuss their situation with Board
officials. They may also request that the
bumping applicant appear at their
community for discussions and
evaluation. Although there is no
requirement in this rule that the
applicant appear, clearly one that
refused a reasonable request to do so
would be running a risk of a negative
community response.

With respect to oral evidentiary
hearings, it was suggested that they be
held when a majority of the interested
parties request them (Mississippi), when
any of the interested parties request
them (North Dakota), when the
community requests them (Minnesota),
or when “material facts are in dispute

which could affect the outcome of the
Board's decision™ (Metropolitan
Airports Commission). Michigan stated
that a full evidentiary hearing is the only
way to protect the economic interests of
the community. California favored a
flexible approach to this issue.

Republic presented a more detailed
analysis. It argued that the statutory
language giving the incumbent carrier
the right to request a hearing granted the
incumbent an unconditional right to an
oral hearing. It noted that revocation of
authority as opposed to refusal to gran!
it in the first instance has generally been
considered more serious and given rise
to a right to a hearing on due process
grounds. It stated that where Congress
did not want to require hearings in the
Act it stated so specifically, citing
section 401(p). Republic considered an
oral hearing to be consistent with the
directive in the Conference Report to
“meticulously evaluate” bumping
applications. It did not consider this
overriden by the additional directive in
that report to handle these applications
“expeditiously.” In Republic’s view,
these could be reconciled by expediting
the oral hearing. Marine Space
Enclosures, Inc. v. Federal Maritime
Commission, 420 F.2d 577 (D.C. Cir.
1969). Republic further contended that
the cases the Board had relied on in
PDR-81 to support its discretionary
approach involved rulemaking rather
than adjudication, or different statutory
language.

The Board is not persuaded that it is
prohibited from using show-cause
procedures from bumping cases, This
sort of hearing will still allow for a full
ventilation of the issues. We are
therefore adopting the flexible approach
toward hearings that was proposed and
supported by some of the commenters.
Communities will have an ample y
opportunity to question the applicant in
their answers to the application and
show-cause order, and to examine the
applicant in community meetings.
Similar procedures have been used in
other essential air service cases,
Likewise, the incumbent carrier will
have the opportunity to protect its
interests during the answer and
response period, and will have the
option of requesting an oral evidentiary
hearing where necessary to resolve
material facts in the case.

The Board does not agree that the
language in the bumping provisions of
the Act require oral hearings. It has long
been held that “hearing on the record” i
the language that is used when an aral
evidentiary hearing is to be required.
United States v. Florida East Coast Ry.
Co., 410 U.S. 224 (1972) and that
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agencies have discretion to use non-oral
procedures in contested cases. Eostern
Air Lines v. CAB, 185 F.2d 426 (D.C. Cir
1950), Yellow Forwarding Co. v. ICC, 369
F. Supp. 1040, 1048 (D. Kan. 1973). Where
Congress wanted to specify this type of
hearing in the Act, it used specific
language. See section 401(g)(1). In other
cases, the Board should be free to
fashion its own rules of procedure.
Vermont Yankee Nuclear Power Corp.

v. National Resources Defense Council,
435 U.S, 519 (1978).

It does not follow from the section
419(a)(11)(A) hearing language that the
incumbent carrier has the right to
demand a specific type of hearing such
as an oral evidentiary hearing. What
type of hearing is called for depends on
the facts and issues in each case. See
Murine Space Enclosure, Inc. v. FMC,
420 F.2d at 589, ft. 36, Where there are
significant decisional facts in dispute
that can best be resolved in an oral
evidentiary hearing, the Board will
adopt that approach. But in most
instances, the issues in a bumping case
are likely to be questions of how to
interpret or apply a given set of facts.
There is no reason why such questions
ordinarily cannot be resolved on the
basis of pleadings and a written record.
In such cases, the community and
incumbent can make their views known
by filing written pleadings.

As discussed in PDR-81, the Board's
approach toward the hearing question is
consistent with courts’ treatment of the
subject. Although the case primarily
relied on there involved rulemaking,
tourts have taken a similar approach to
the hearing question in cases involving
adjudication and the revocation of
authority. See Gallagher & Ascher Co. v.
Simon, 51 LW 2177 (7th Cir. 1982), 3
Davis, Administrative Law Treatise,
§14.3 (2nd Ed. 1980).

Decisional Criteria
General

Section 326.7 lists the factors that the
Board will consider in deciding a
bumping case. These reflect the criteria
established by section 419 of the Act as
well as others that the Board has
considered in initial essential service
carrier selection cases.

The two basic criteria on which a
decision will rest are the service and
subsidy levels proposed. An incumbent
tarrier recelving subsidy under section
406 cannot be bumped unless the
épplicant shows that it can provide
Substantially improved service at a
substantially decreased subsidy level.
An incumbent carrier receiving subsidy
under section 419 can be bumped if the
applicant shows that it can provide

substantially improved service with no
increase in subsidy or that it can
provide the essential service at a
substantially decreased subsidy level.

Northwest advocated adopting the
lesser standard applicable to 419
incumbents for 406 incumbents as well.
It stated that 406 subsidy is wasteful
and that there is no reason for the stiffer
test for section 406 incumbents.

These tests, however, are mandated
by section 419(a)(11)(A) of the Act. They
were reconsidered again in the recent
appropriations legislation. Congress
determined that carriers that had been
receiving subsidy under section 406
should continue to have the benefit of
the stricter standard of section
419(a)(11)(A). Pub. L. 97-276, section 126
(last proviso). The Board considers itself
bound by that decision.

Big Sky urged the Board to place upon
the applicant the burden of proving that
its proposal meets the standards of
improved subsidy or service. It
suggested that the standard of proof be
“clear and convincing evidence."

The rule, as proposed, already places
the burden of proof on the applicant, but
without a specific standard. Paragraphs
(a)(3) and (a)(4) of § 326.7 state that the
Board will not decide in favor of the
applicant unless “the applicant shows"
that it can meet statutory standards of
improved service and/or subsidy. Under
these provisions, the mere of the
bumping application does not the
burden of proof to the incumbent. The
Board has the discretion to deny the
application if it finds that the applicant
has not made the required showing. It
could do this even if the incumbent had
not filed an answer.

A standard of “preponderance of the
evidence" has been added to the rule.
This means that if the weight of
evidence and argument with respect to
the § 326.7 standards is evenly
balanced, the Board's decision will be
for the incumbent. This standard of
proof, rather than the one suggested by
Big Sky, has been chosen because it is
the standard typically used in
administrative proceedings. Davis,
Administrative Law Treatise, § 18.9.
The highest standard suggested by Big
Sky is more apgropriate where some
wrongdoing is being imputed, which is
not the case in bumping situations.

It should be noted that the Act
imposes a significant burden on the
applicant. It already requires that the
proposed improvement in service and/or
decrease in subsidy be substantial. It
therefore seems unnecessary to impose
a stricter burden of proof than would
otherwise be required to protect the
interests of the incumbent. An
incumbent cannot be bumped unless the

applicant shows by a preponderance of
the evidence that it will provide
substantially improved service and/or
service at a substantially decreased
subsidy level.

Subsidy Threshold

To meet the required showing with
respect to the subsidy level, the
applicant would have to propose, under
§ 326.7(b), a decrease of at least $50,000
per year or 10 percent of the incumbent's
subsidy rate, whichever is greater.
$50.000 was chosen because that is
somewhat more than the approximate
cost to the Board and the community in
processing a bumping case. Savings of a
lesser amount would usually not
compensate for the administrative costs
and the disruption to the community in
changing air carriers.

Big Sky Airlines, the Wisconsin
Department of Transportation, and the
Minnesota Department of
Transportation favored a higher subsidy
threshold. The State of Alaska favored a
lower one. The Mississippi Aeronautics
Commission strongly supported this
aspect of the Board's proposal. The
Virginia Department of Transportation
supported the threshold levels but asked
that it be the lesser of $50,000 or 10
percent, not the greater.

Minnesota, supported by several other
commenters, suggested as an alternative
to raising the threshold that the
applicant be required to post a
performance bond to ensure that it
performs the service it proposes. Alaska
favored a lower threshold because it
was concerned that a point where the
carrier was receiving less than $50,000
per year would not have the benefits of
bumping even if that point were part of
a cluster for which the carrier was
receiving more than $50,000. Virginia
asked the Board to clarify what it would
do if an applicant met the subsidy
threshold but the service it would
provide would not be as good.

After considering the comments, the
Board has decided to adopt the subsidy
threshold as proposed. It should be
emphasized that meeting this threshold
does not automatically guarantee a
favorable decision. An applicant
meeting the threshold whose service
would, in the Board's view, be
unreliable § 326.7(a)(2)), less than
essential, or inadequate under § 326.7
(d) and (e) might not be chosen.
Similarly, a carrier proposing a subsidy
decrease somewhat less than the
threshold level might still be chosen if it
could show that, in light of the proposed
decrease and its relative merits under.

§ 326.7 (d) and (e), it is the better carrier,
Thus, the subsidy threshold in the rule
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can be viewed as creating a rebuttable
presumption that the applicant has
proposed a substantial decrease in
subsidy.

Viewed this way, it appears that most
of the commenters' objections have been
satisfied. None have demonstrated that
the subsidy threshold proposed is not a
reasonable approximation of the cost of
a bumping proceeding. In response to
Alaska’s concern, it should be noted
that the $50,000 threshold should not be
read as “$50,000 per eligible point.” An
applicant proposing to bump a carrier
serving several communities would have
to propose a subsidy decrease of at least
$50,000 or 10 percen! of the incumbent's
rate for all communities on which that
subsidy rate is based. It would not have
to propose a decrease of $50,000 per
community.

Minnesota's suggested performance
bond, while it would have some
advantages, may be expensive for an
applicant to obtain. Bumping applicants
are likely to be small businesses.
Imposing an expensive requirement on a
small business may be viewed as
inconsistent with the Regulatory
Flexibility Act (Pub. L. 96-354), which is
designed to reduce regulatory burdens
on these small entities. A bond
requirement would also not comport
with the scheme established by
Congress for ensuring the provision of
essential air service. A successful
applicant that finds that it is unable to
provide the service at its established
subsidy level must, under section
419(a)(3) of the Act, file a termination
notice and risk losing its subsidy as well
as its credibility for future cases. In the
Board's view, this provides a sufficient
incentive to discourage unrealistically
low bidding by bumping applicants.

Of course, it is still possible that a
carrier may try to obtain a subsidy by
proposing an unrealistic subsidy
decrease. In such cases, the Board is
free to reject the proposal if it finds that
the applicant cannot reasonably be
expecied to provide the essential service
at that subsidy level. This conclusion is
reached through rate conferences,
comparisons of similar communities and
carriers, and by evaluating the data
supplied by the incumbent carrier and
the community. This process will guard
against abuses of the bumping process
without imposing the kind of barrier to
bumping that a performance bond might.

Service Factors

The Board proposed several factors
that it would consider in evaluating
whether a proposed service change
would be a substantial improvement
(§ 326.7(c)). The Board also proposed
other factors it would consider in

evaluating a bumping case (§ 326.7(d)).
These were taken from section 419{a}(4)
of the Ac! and from various Board
orders choosing a carrier to provide
essential service where the incumbent
had voluntarily filed notice to withdraw.

California asked for clarification of
two of the factors: § 326.7(d)(3) (relative
efficiency of the aircraft) and
§ 326.7(d)(4) (relative financial stength
of the competing carriers). The first
refers primarily to the operating cost
characteristics of the carriers aircraft. A
carrier that has lower operating costs
will not have to enplane as many
passengers to break even and will
therefore have a better chance of
eventually providing the service
subsidy-free, one of the goals of the
small community program. See, for
example, Order 82-11-77, November 18,
1862, where Air Chaparral was selected
to provide essential service at Modesto,
California at least in part because of its
potential for eventually providing
subsidy-free service there. It is also
relevant to the question of whether a
proposed decrease in subsidy is
realistic. The second refers to the capital
at the carrier's disposal. As California
well knows, undercapitalized carriers
may go bankrupt and leave a community
without any air service until a
replacement can be found.

Alaska asked that paragraph (d)(2) of
§ 326.7 be expanded to include the
language of section 419(a){4)(A)(iii) of
the Act relating to the experience of the
carrier in providing scheduled or

* nonscheduled air service in that State. A

new paragragh (d)(10) has been added
to accomplish this,

Several commenters asked that the
Board consider factors in addition to
those listed in § 326.7. The additional
factors suggested were the adequacy of
the applicant’s resources, whether the
applicant has equipment equivalent to
that of the incumbent, whether the
incumbent is serving one of a group of
points, system access, community
support, quality of service, cargo
carrying capability, investment and
marketing efforts of the incumbent,
whether the carrier is based at the local
airport, and timeliness of flights.

It is not the purpose of § 328.7 to
create an exhaustive list of factors that
the Board will consider in bumping
cases. Parties are free to bring others to
the Board's attention and the Board will
consider them if they have a bearing on
the issues of service improvement or
subsidy decrease. The purpose of the list
is to provide standards for the Board's
decision and to help the parties focus
their pleadings on the issues the Board
usually considers important.

Most of the additional factors
suggested are already included in the
factors listed in § 328.7. Cargo-carrying
capability was not included because the
definition of essential air transportation
in section 419(f) of the Act refers
specifically to persons. The incumbent's
investment and marketing efforts in the
community were not listed because loss
of those investments is one of the risks
inherent in the bumping provisions.
Congress must have been aware that
carriers could lose substantial sums if
they were bumped, but considered that
outweighed by the benefits of improved
service and decreased subsidy. The
procedures and standards discussed
above provide an adequate opportunity
for an incumbent to protect its
investment.

In PDR-81, the Board stated that
“timing changes or other minor service
improvements™ would not be considered
substantial improvements in service. Yet
several commenters considered
timeliness of flights to be an important
factor that the Board should consider.
The Board agrees that this is important.
To qualify as essential air
transportation, however, the incumbent
carrier must have been providing flights
at reasonable times of the day,
according to § 398.7 of the Board's rules.
Assuming compliance, it seems unlikely
that an applicant could propose flight
times that would be so different as to be
fairly characterized as a substantial
improvement.

The Board has decided to add one
new factor: system access or slots. Since
the strike by the air traffic controllers in
August 1981, the Federal Aviation
Administration (FAA) has found it
necessary to limit the number of take-
offs and landings (slots) at some large
airports. It has also limited flights
through some flow-control centers,

By letter dated November 1, 1882, the
Associate Administrator for Policy and
International Aviation of the FAA asked
that the slot guestion be clarified in this
rule. He suggested that the Board either
require the incumbent carrier to give up
its slots if it is bumped or require the
applicant to provide the slots from its
own pool.

Since nothing was proposed on this
important issue, the Board is not
adopting a specific approach to that
issue here. Each situation will be dealt
with on a case-by-case basis, utilizing
one of the approaches favored by the
FAA. An applicant will be required to
state whether it has slots available for
its proposed service, and the Board will
consider the slot question in deciding
the case.
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Some commenters argued that there
were factors that the Board should not
consider. Simmons Airlines stated that
aircraft size (§ 326.7(c)(3)) should not be
considered, because that would place
non-jet operators at a disadvantage and
result in the Board subsidizing
“inefficiency for the sake of passenger
comfort." New York asked that the
Board not consider increased flights
with smaller aircraft (§ 326.7(c)(4))
unless that is the expressed wish of the
community.

The Board has decided that it should
no! eliminate from consideration such
important factors as aircralt size and
flight frequencies unless they could not
be considered at all under the Act. It is
not necessary for an applicant to show
that it is the better candidate under all
the listed factors in order to prevail. To
the extent that non-jet operators are
disadvantaged by considerations of
aircraft size, they will generally benefit
from considerations of aircraft
efficiency and flight frequencies (§ 326.7
(d){3) and (c)(4)). Similarly, increased
frequencies with small aircraft may
represent a substantial improvement
and lead to increased traffic. In
weighing the competing considerations,
the Board will give great weight to the
views of the affected community
(§ 326.7(e)).

In PDR-81, the Board specifically
requested comments on whether it
should consider proposals to provide
more than essential air service. It noted
that there may be a legal impediment to
doing so. This problem arose because
section 419(a)(5) of the Act only
authorizes the Board “to pay
compensation to any air carrier to
provide essential air transportation.” It
does not authorize payments for service
above the essential level. If the Board
cannot subsidize this sort of
improvement in service, it reasoned that
it should not raise false hopes by
proposing to consider increases above
the essential level.

This view was opposed by eight
commenters and supported by the State
of Alaska. The Regional Airline
Association (RAA) agreed that the
Board can only compensate a carrier for
that level of service required to continue
essential air transportation. It did not
agree, however, that this precluded the
Board's consideration of improvements
in air service above that level. It noted
that the Board has offered to consider.
which hub or hubs will be served, the
number of stops that will be made
between the eligible point and the hub,
and the size and type of aircraft to be
used. These are, like the number of seats
and flights, subject to essential air

service minimums. RAA considered it
inconsistent for the Board to take into
account these factors beyond the
definition of essential air transportation
but not to consider seats or flights above
that level. RAA argued that the Board
could consider the latter but still limit
subsidy to that which is necessary to
maintain only essential air service. It
claimed that there have been cases
where carriers have provided more than
essential service and “the Board has
had no difficulty in deciding how much
it would cost to subsidize only that
service required by the essential service
definition." RAA further stated that it
would be in the public interest to
encourage carriers to provide a higher
level of service.

RAA admitted that the notice (section
419{a)(3)) and service (section 419(a)(6))
issues raised in the proposal were
difficult, It recognized that the Board
would not want to allow & bumping and
then find that the additional service was
not being provided. On the other hand,
the bumping carrier would not want to
be bound to provide the higher level of
service indefinitely if it proved to be
highly unprofitable. In RAA's view, this
should be a matter to be decided on a
case-by-case basis, and whether a
proposal to provide more than essential
service is realistic should affect the
weight to be given it and not be a basis
for refusing to consider it altogether.

The Illinois Department of
Transportation argued that Congress
intended for the Board to consider
service above the essential level. It cited
the Senate Report (S. Rep. No. 631, 85th
Cong., 2d Sess, 92 (1978), which stated:

"“Since there may be some temptation on
the part of applicants under the latter
“bumping” provision to either propose
unrealistically high service levels without
regard to costs or unrealistically low subsidy
forecasts without regard to service levels, the
Committee cautions the Board to
meticulously evaluate applications to
determine what if any changes are in the
long-term public interesL.” (Emphasis added.)

It read this as authorizing the Board to
consider higher service levels as long as
those levels were not "unrealistically
high." lllinols saw no inconsistency with
section 419{a)(5) because that section
does not, in its view, limit the amount of
subsidy, but only the amount of time
(“for so long as the Board determines it
is necessary") that it may be paid.
llinois er argued that the Board’s
proposed approach would be
inconsistent with the procompetitive
policies of the Act, in removing the
competitive incentive of the incumbent
to upgrade its service. It considered the
problems of notice and service
enforceability to be misplaced. It

suggested that notice and service
conditions could be attached to the
Board order granting the bumping
application. RAA, however, claimed that
the Board lacked the statutory authority
to impose notice and service
requirements for service reductions
above the essential level.

After considering these comments, the
Board has decided that we will not
automatically preclude applications
proposing to provide more than the
previously established essential air
service level. Applicants seeking to
bump on the basis of increased flights or
seats would, under revised
§ 326.7(c)(4)(ii), have to include a
petition for modification of the point's
essential service level under § 325.10 of
the Board’s rules with their bumping
application. The proceeding on this
petition would give the incumbent the
opportunity to challenge, and the Board
the opportunity to evaluate, the
proposed level of service under the
Board’s essential service guidelines (14
CFR Part 398). The incumbent would
also have the option of supporting the
petition and offering to provide the
higher level of service itself. This
approach provides the benefits to the
communities noted by the commenters
without the statutory, notice, and
service enforceability problems that
concerned the Board. The higher level of
service would, if the petition were
granted, become the essential level. And
even if the petition were not granted, the
incumbent carrier would still have the
discretion to provide a higher level of
service on its own initiative.

Smith, Member, Concurring and Dissenting

The statute provides that a carrier
recelving subsidy under section 419 may be
bumped by another carrier if the result is:

*(i) improvement in the air transportation
being provided such eligible point with no
increase in the amount of compensation then
being paid; or

(ii) decrease in the amount of
compensation that will be required to
continue essential air transportation to that
point."

The rule states that the "Board can only
compensalte a carrier for that level of service
required to continue essential air
transportation” and that premise is used to
require a modification of the essential air

“ service level in order to consider service

proposals greater than the essential air
service definition.

This is a narrow interpretation and a
distortion of the intent of the bumping
provisions, The reasoning is to prevent a
carrier “overbidding™ service at the original
subsidy rate in order to be selected and then
subsequently reducing service to the
essential level, which could be done at any
time at the carrier's discretion.
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A more proper approach would be to
accep! service proposals greater than the
essential level and fix the subsidy to that
level of performance, the subsidy being paid
at or below the incumbent subsidy level as
proposed. If service reductions ocour
thereafter, subsidy would be reduced as well,
s0 the resuit would be no less than essential
air transportation, with a decrease in the
“amount of compensation,” as Congress
intended,

The requirement for a modified essential
air service definition each time & proposal
exceeds the essential air service level
provides an unnecessary exercise and has a
chilling effect on the prospects of
“improvement in air transportation being
provided” as one of the options mandated by
Congress.

James R. Smith.

Regulatory Flexibility Act

For the reasons stated in PDR-81, the
Board certifies that this rule will not
have a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act. It
merely provides procedures for bumping
cases. The right to try to bump an
incumbent carrier is established by the
Act itself.

Final Rule

Since the bumping provisions of the
Act take effect on January 1, 1683, and
these procedures are important in
implementing those provisions, the
Board finds good cause for making this
rule effective on less than 30 days’
notice.

List of Subjects in 14 CFR Part 326

Administrative practice and
procedure, Air carriers, Essential air
service, Grant programs—
Transportation.

Accordingly, the Board adds a new
Part 326 to Chapter II of 14 CFR, as
follow:

PART 326—PROCEDURES FOR
BUMPING SUBSIDIZED AIR CARRIERS
FROM ELIGIBLE POINTS

Sec.

3261 Purpose.

32862 Definitions.

8263 Application to bump an incumbent
carrier.

3204 Answers and replies to bumping
applications.

3265 Service of applications and answers.

3260 Board action.

3267 Standards for decislon.

326.8 Transition from the incumbent carrier
to the applicant.

3269 Confromity with Subpart A of Part
302.

Authority: Secs. 204, 401, 408, 407, 419, and
1001, Pub. L. 85-726, as amended, 72 Stat. 743,

754, 763, 760, 788, 92 Stat. 1732; 49 US.C, 1324,

1371, 1376, 1377, 1388, 1481

§326.1 Purpose.

The purpose of this part is to establish
procedures for an air carrier applying
under section 419(a)(11) or (b)(8) of the
Acl to provide essential air
transportation to an eligible point,
where it would be displacing another
carrier that is providing essential air
transportation under a subsidy rate
previously established by the Board
under either section 406 or section 419 of
the Act. This part applies even if the
applicant is not applying for a subsidy
for itself but is merely seeking to
terminate the incumbent carrier's
subsidy.

§326.2 Definitions.

As used in this part:

(a) “Applicant” means an air carrier
that files a bumping application.

(b) “Bumping application™ means an
application by an air carrier proposing
to provide essential air transportation at
an eligible point and requesting the
Board to terminate the subsidy paid to
an incumbent carrier for providing
essential air transportation at that
eligible point. The application may also
request a subsidy to provide essential
air transportation to that point.

{c) “Eligible point” means—

(1) Any community in the United
States, the District of Columbia, and the
several territories and possessions of
the United States to which any direct air
carrier was authorized, under a
certificate of public convenience and
necessity issued by the Board under
section 401 of the Act, to provide
passenger air transportation on October
24, 1978, whether or not such service
was actually provided;

{2) Any point in the United States and
its several territories and possessions
that was deleted from & section 401
certificate between July 1, 1968 and
October 24, 1978, that the Board
designates as eligible under the criteria
in Part 270 of this chapter; or

(3) Any other point in Alaska or
Hawaii that the Board designates as an
eligible point under Part 270 of this
chapter.

(d) "Essential air transportation”
means the level of air service that is
guaranteed an eligible point by the
Board under section 419 of the Act and
the guidelines in Part 398 of this chapter.

(e) “Hub" means & point annually
enplaning more than 0,05 percent of the
total annual enplanements in the United
States or listed as such by the joint Civil
Aeronautics Board—Department of
Transportation publication "Airport
Activity Statistics of Certificated Route
Carriers."

(f) "Incumbent carrier” means the air
carrier serving an eligible point with

subsidy at the time a bumping
application is filed.

(g) "“Subsidy under section 406" means
payments made under section 408 of the
Federal Aviation Act, P.L. 87-278, or any
other appropriation act or continuing
resolution that authorizes payments to
air carriers based upon rate orders
issued under section 406 of the Act.

§326.3 Application to bump an Incumbent
carrier.

(&) To replace an incumbent carrier at
an eligible point, an air carrier shall file
a bumping application in the Board's
Docket Section.

(b) If the incumbent carrier is
receiving its subsidy under section 406
of the Act, the application may be filed
at any time after January 1, 1983.

{c) If the incumbent carrier is
receiving its subsidy under section 419
of the Act, the application may not be
filed until the incumbent carrier has
been serving the eligible point for at
least 2 years.

{d) The application shall include:

(1) The name and address of the
carrier filing the application;

(2) The name of the incumbent carrier;

(3) The name of the eligible point
involved;

(4) Fitness information, as follows:

(i) If the applicant has already been
found by the Board to be fit, willing, and
able to provide scheduled service, it
shall cite the most recent order
establishing the finding.

(ii) If the applicant has not yet been
found by the Board to be fit, willing, and
able to provide a scheduled service, it
shall include the fitness information
required by Part 204 of this chapter to
support such a finding. In making this
showing, the applicant may incorporate
by reference material submitted in a
prior proceeding before the Board.

(5) The information required by
§ 204.6(c) (2) and (3) of this chapter,
even if the applican! is not seeking
subsidy for itself;

(6) The service pattern proposed,
including the hub and hubs to be served
from the eligible point, the number of
flights to be provided, whether the
flights will be nonstop, and the type of
aircraft to be employed. If the applicant
is basing its application on improved
service at the eligible point, it shall state
how its proposed service represents &n
inprovement over the incumbent
carrier's service;

{7) If the applicant is seeking a
subsidy, the assurances required by
§§ 379.4 and 382.21 of this chapter;

(8) The earliest date or season that the
applicant is prepared to begin service;
an
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{9) The availability of slots at the hub
airport it proposes to serve.

(e) All information supplied by an air
carrier in its application is subject to
verification by Board auditors,

§326.4 Answers and replies to bumping
applications.

(a) Any person may file an answer to
an application filed under this part.

(b) To be considered by the Board, an
answer should be filed not later than 30
days after the filing of the application to
which it responds.

(c}) An answer by the incumbent
carrier may refute the fitness and
reliability of the applicant to provide the
essential air transportation, refute its
ability to provide the service at the
amount of compensation requested,
deny that the applicant’s proposed
service represents a substantial
improvement, and/or offer a
counterproposal to that offered by the
applicant. If the incumbent desires a
hearing, it should request it at this time.

(d) An answer by representatives of
the eligible point should state whether
they consider the service pattern
proposed by the applicant to be a
substantial improvement in service and
the reasons for their views.

(e) Any other carrier may submit a
bumping application during the answer
period. Such an application should
include the information required by
§ 326.3(d).

(f) Any person may submit a reply to a
counterproposal filed under paragraph
(¢) of this section or to another
application filed under paragraph (e) of
this section within 15 days of the end of
the answer period. "

§326.5 Service of applications and

mswers.,

(a) The application shall be served
upon:

(1) The chief executive of the principal
city or other unit of local government of
the eligible point. The principal city is
the one named, or previously named, in
the section 401 certificate by virtue of
which the point qualifies as an eligible
point. For points in Alaska or Hawaii
that are named by the Board as eligible
points without having been listed on a
section 401 certificate, the principal city
Is the most populous municipality at the
paint,

(2] The agency of the State, territory,
Or possession with jurisdiction over
Iransportation by air in the area
tuntaining the eligible point. If there is
no such agency, the application shall be
served on the Governor of the State,
territory, or possession.

(3) The manager of, or other individua)
with direct supervision over and

responsibility for, the airport at the
eligible point.

{4) Each air carrier providing
scheduled passenger service at the
eligible point.

{5) The CAB Office of Congressional,
Community, and Consumer Affairs Field
Office for the regiom in which the
eligible point is located.

{6) Any other person designated by
the Board.

(b) Answers to applications and
replies to answers shall be served on the
persons listed in paragraph {a) of this
section, on the applicant, and on the
person that filed the answer to which
the reply is directed.

§326.6 Board action.

(a) After an application is filed under
this part and the answer and reply
period has elapsed, a rate conference
will be held with the applicant or
applicants and with the incumbent
carrier, if it has filed a counter proposal,
to determine the reasonableness of the
compensation requested. One or more of
the following actions may also be taken:

(1) A conference may be held with the

. eligible point concerned to determine its

view on the relative merits of the
present and proposed service pattern.

(2) Additional information may be
requested.

(3) The application may be
consolidated with the incumbent
carrier's rate renegotiation proceeding if
the incumbent’s rate term is close to
expiration. :

(4) Additional service and subsidy
proposals may be solicited.

(b) After the Board completes its
reviews and conferences, and obtains
any necessary information, it will take
one or more of the following actions:

(1) Issue an order lo show cause
proposing to grant the application;

(2) Deny the application if the
applicant fails to meet the criteria set
forth in § 326.7;

(3) Set the application for an oral
evidentiary hearing under the following
circumstances:

(i) There are material facts in dispute;

(if) These facts are of decisional
significance; and

(iif) The Board finds that the disputed
facts can best be resolved in an oral
evidentiary hearing. :

(4) Set the application for oral
arguments before the Board.

§ 326.7 Standards for decision.

(a) The Board will not grant an
application under this part unless;

(1) It finds, or previously found, that
the applicant is fit, willing, and able to
provide scheduled air transportation;

(2) It finds that the applicant will
provide the essential air transportation
at the eligible point in a reliable manner;
and

(3) If the incumbent carrier is
receiving its subsidy under section 406
of the Act, the applicant shows by a
preponderance of the evidence that its
proposal will result in both of the
following:

(i) A substantial improvement in the
air service being provided 1o the eligible
point; and

(ii) A substantial decrease in the
amount of subsidy that will be required
to provide air service to the eligible
point.

(4) If the incumbent carrier is
receiving its subsidy under section 419
of the Act, the applicant shows by a
preponderance of the evidence that its
proposal will result in either of the
following: .

(i) A substantial improvement in the
air service being provided the eligible
point with no increase in subsidy; or

(ii) A substantial decrease in the
amount of subsidy that will be required
to provide essential air transportation at
the eligible point.

(b) To be considered substantial, the
proposed decrease in the amount of
subsidy should be at least $50,000 per
year or 10 percent of the incumbent
carrier's subsidy rate, whichever is
greater,

(¢) In deciding whether a proposed
service pattern represents a substantial
improvement in air service, the Board
will consider the following factors:

(1) Which hub or hubs the applicdnt
proposes to serve from the eligible point;

(2) The number of stops that the
applicant will make between the
designated hub and the eligible point;

(3) The size and type of aircraft,
including whether they are pressurized,
that the applicant intends to use at the
eligible point;

{4) An increase in the number of
flights or seats that the applicant
proposes to provide at the eligible paint,
if—

(i) The increased frequencies are
combined with a change in aircraft so as
not to result in the Board paying a
subsidy for more than essential air
transportation; or

(i) A petition has been filed under
§ 32510 of this chapter to raise the
eligible point's essential air
transportation level.

(5) Service-related advantages held by
the applicant such as computerized
reservation systems or joint fares.

(d) In addition to the factors described
above, the Board, in evaluating an
application, will consider the following:
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(1) The desirability of developing an
integrated linear system of air
transportation whenever such a system
most adequately meets the air
transportation needs of the eligible point
involved:

(2) The experience of the applicant in
providing scheduled air service in the
vicinity of the eligible point involved;

{3) The relative efficiency of the
aircraft that the competing carriers use
or propose to use;

(4) The relative financial strength of
the competing carriers;

(5) The time necessary for the
applicant to begin providing the service
it proposes;

(6) The performance of the incumbent
carrier in serving the eligible point
involved;

(7) The amount of time that the
incumbent! carrier was on the subsidy
rate to question;

{8) The effect of granting the bumping
application on other points in the
incumbent carrier's system;

{9) The availability of slots for the
applicant at the hub or hubs that it
proposes to serve; and

(10) In Alaska, the experience of the
applicant in providing scheduled air
service, or significant patterns of
nonscheduled air service under Part 298
of this chapter, in that State.

(e) In evaluating the standards
described above, the Board will give
great weight to the views of
representatives of the eligible point
involved.

§326.8 Transition from the incumbent
carrier to the applicant,

(a) If an applicant is successful in its
bid to replace an incumbent carrier and
receive a subsidy for serving the eligible
point, it shall notify the Board and the
incumbent carrier of the date that it is
prepared to begin service at the eligible
point. It shall allow the incumbent 45
days to close down its operation at the
eligible point, unless another date is
agreed on.

(b) The incumbent carrier shall
continue service at the eligible point
until the successful applicant begins
service there.

(c) The Board will continue to pay the
subsidy to the incumbent carrier for at
least 45 days after it grants the bumping
application, unless the two carriers
agree to a different date for the transfer
of service. The Board will continue to
pay the subsidy to the incumbent carrier
thereafter until the successful applicant
begins service at the eligible point.

§326.9 Conformity with Subpart A of Part
302.

Except where they are inconsistent,
the provisions of Subpart A of Part 302
of this chapter shall apply to
proceedings under this part.

Phyllis T. Kaylor,

Secrelary.

[FR Doc. 83-227 Filed 1-4-83; &45 am)
BILLING CODE 6320-01-M

14 CFR Part 385

[Organization Reg. Amdt. No. 130 to Part
385, Reg. OR-205)

Delegations and Review or Action
Under Delegation; Nonhearing Matters

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.

SUMMARY: The CAB is revising its filing
fee schedule and is setting procedures
by which persons can apply for refunds.
This rule delegates authority to the
Comptroller to decide whether refunds
are owed and to order payment. This
rule is at the Board's own initiative to
expedite refund procedures.

DATES: Effective: January 10, 1983,
Adopted: December 20, 1982,

FOR FURTHER INFORMATION CONTACT:
For financial information, Joseph L. Kull,
Office of Comptroller, 202-673-5476; for
legal information; Joseph A. Brooks,
Office of the General Counsel, 202-673~
5442, Civil Aeronautics Board, 1185
Connecticut Avenue, N.W,, Washington,
D.C. 20428.

SUPPLEMENTARY INFORMATION: The
reasons for the rule are fully explained
in OR-204, issued contemporaneously.

List of Subjects in 14 CFR Part 385

Administrative practice and
procedure, Authority delegations.

PART 385—[AMENDED]

Accordingly, the Civil Aeronautics
Board amends 14 CFR Part 385,
Delegations and Review of Action
Under Delegation; Nonhearing Matters,
as follows:

1. The authority for Part 385 is:

Authority: Secs. 102, 204, 401, 402, 403, 407,
416, Pub, L. 85-726, as amended; 72 Stat. 740,
743, 754, 758, 766, 771, 49 U.S.C. 1302, 1324,
1371, 1372, 1373, 1377, 1388; Reorganization
Plan No. 3 of 1961, 26 FR 5989,

2. A new paragraph (g) is added to
§ 385.27 to read:

§385.27 Delegation to the Comptroller.
The Board delegates to the
Comptroller the authority to:

{g) Grant or deny applications under
§ 389.27(b) of this chapter for refunds of
fees paid, consistent with Board policy.
and to order amounts refunded as
necessary.

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
[FR Doc. 83-229 Filed 1-4-83; 8:45 am]|
BILLING CODE 6320-01-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 946

Approval of Permanent Program
Amendments From the State of
Virginia Under Surface Mining Control
and Reclamation Act of 1977

Correction

In FR Doc. 82~33680 beginning on page
55675 in the issue of Monday, December
13, 1982 make the following correction:

On page 55675, third column, second
line from the bottom should read,
“EFFECTIVE DATE: This approval is
effective December 13, 1882."

BILLING CODE 1505-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 173
[OPP 00159; PH-FRL 2215-3]

Federal Insecticide, Fungicide, and
Rodenticide Act, State Primary
Enforcement Responsibilities

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final interpretive rule.

SUMMARY: This rule states EPA's
interpretation of several of the key
provisions in sections 26 and 27 of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), but does not
impose substantive requirements on the
States. Sections 26 and 27 established a
standard and procedure for according
States the primary enforcement
responsibility for pesticide use
violations (primacy). The rule also
provides operational substance to the
criteria used by EPA for primacy related
decisionmaking, and ensures that such
decisionmaking is consistent throughou!
the regions.

EFFECTIVE DATE: This rule will not take
effect before the end of 60 calendar days
of continuous session of Congress after




Federal Register / Vol. 48, No. 3 / Wednesday, January 5, 1983 / Rules and Regulations

405

the date of publication. EPA will publish
a notice of the actual effective date of
this rule. See SUPPLEMENTARY
INFORMATION for further details,

FOR FURTHER INFORMATION CONTACT:
Laura Campbell, Pesticides and Toxic
Substances Enforcement Division (EN-
342), Office of Pesticides and Toxic
Substances, Environmental Protection
Agency, Rm. M-2624E, 401 M St., SW.,
Washington, D.C. 20460, (202-382-5568).
SUPPLEMENTARY INFORMATION:

Background

In 1978, Congress enacted Pub. L. 85—
396 which contained numerous revisions
to the Federal Insecticide, Fungicide,
and Rodenticide Act (7 U.S.C. 136 et
seq.). One of the changes added two
new sections to FIFRA, sections 26 and
27, U.S.C. 136w-1 and 136w~2, which
together established a standard and
procedure for according States the -
primary enforcement responsibility for
pesticide use violations (primax).

Section 26 provides three methods by
which a State can obtain primacy.
Section 26(a) requires a State to be
accorded primacy if the Administrator
finds that the State has (1) adopted
adequate use laws, (2) adopted
adequate procedures for implementing
those laws, and {3) agreed to keep such
records and make such reports as the
Administrator may require by
regulation. Section 28{b) allows a State
to obtain primacy if the State has an
approved section 4 certification plan
that meets the criteria set forth in
section 26(a), or if a State enlers into a
cooperative agreement for the
enforcement of pesticide use restrictions
under section 23.

Section 27 authorizes the
Administrator to override or rescind a
grant of primacy in certain situations.
Section 27(a) requires the Administrator
to refer significant allegations of
pesticide use violations to the States, If
4 Stale does not commence appropriate
enforcement action within 30 days of
such referral, EPA may bring its own
enforcement action.

Section 27(b) authorizes the
Administrator to rescind the primary
enforcement responsibility of a State if
she finds that the State is not carrying
out such responsibility. The
Administrator initiates a rescission
proceeding by notifying the State of
those aspects of the State's pesticide use
enforcement program which the
Administrator has found to be
inadequate. If the State does not correct
the deficiencies in its program within 90
days, the Administrator may rescind the
States's primary enforcement
responsibility in whole or in part. EPA

has promulgated procedures which
govern the conduct of a proceeding to
rescind State primacy. These procedures
were published in the Federal Register
of May 11, 1981 (46 FR 26058). (40 CFR
Part 173).

Section 27{c) authorizes the
Administrator to take immediate action
to abate an emergency situation where
the State is unable or unwilling to
respond to the crisis.

As is evident from the above
description, several of the operative
terms in sections 26 and 27 require
further definition. This rule clarifies the
meaning of such words as “adequate”™ *
and “appropriate” which FIFRA sets
forth as the criteria for most of the
decisions which will be made under
these two sections. The rule also sets
guidelines to be used by EPA in making
primacy-related decisions, and ensures
that such decisi ing is consistent
by limiting, although not eliminating,
Agency discretion in the primacy area.

Specifically, this rule addresses the
following issues:

1. Procedures EPA will follow when
referring allegations of pesticide use
violations to the State and tracking
State responses to these referrals (see
Unit L, Subdivision A below).

2. The meaning of “appropriate
enforcement action’ {see Unit I,
Subdivision B).

3. Clarification of when a State will be
deemed to have (1) adopted adequate
pesticide use laws and regulations, and
{2) implemented adequate procedures
for the enforcement of such laws and
regulations {see Unit Il

4. The criteria the trator will
use to determine whether a State is
adequately carrying out its primary
enforcement responsibility for pesticide
use violations (see Unit IiI).

5. The factors which constitute an
emergency situation, and the
circumstances which require EPA to
defer to the State for a response to the
crisis {see Unit IV).

Comments Received

Four comments were received in
response to the proposal of the
Interpretive Rule. (47 FR 16799, April 20,
1982},

In the proposed rule, a determination
of the gravity of violation was based on
two factors: (1) rigk associated with the
violative action, and (2) risk associated
with the pesticide. Some of the
comments slated that EPA should
determine the gravity of each violation
based on whether actual harm occurred
as a result of the violation. If the Agency
were to determine the seriousness of a
violation based on the actual harm
which occurred in @ particular case,

pesticide users would be encouraged to
take the risk of misusing a pesticide,
with the hope that no actual harm would
result from their unlawful act. Congress
charged EPA with regulating pesticide
use in a manner which will prevent
unreasonable risk of pesticide exposure
to man or the environment.
Congressional intent would not be
carried out if EPA encouraged pesticide
users to engage in unsafe activities by
not charging violations in cases where
no actual harm occurred. For this
reason, the final rule retains the
language of the proposed rule.

Two comments concerning the
imposition of criminal penalties for
pesticide misuse were received. One
comment stated that Congress intended
criminal sanctions lo be applied only in
cases involving unlawful manufacture of
pesticides, Nothing in FIFRA or its
legislative history so limits the use of
criminal penalties. The only criterion in
the statute for the imposition of criminal
penalties is that a violation is
“knowing"”, The language referring to
criminal penalties in the proposed rule
has been largely retained in the final
rule.

Another comment expressed the
concern that imposing more stringent
sanctions where violations are found to
be “knowing” penalizes persons who
are informed about the law. Section 14
of FIFRA states that "knowing"
violations are subject to criminal
penalties, Knowledge of the violator is a
valid criterion to use in determining
gravity because of a “knowing"
violation shows a disregard for the law.

One comment stated that no State
with more stringent pesticide use laws
than the Federal law should be granted
primacy. Although EPA cannot require a
State to enact a pesticide use law that is
more stringent than FIFRA, there is no
prohibition against granting primacy.to a
State whose pesticide use law is more
stringent.

One comment suggested a change in
the requirement that State laboratories
conducting sample analysis participate
in EPA’s check sample program. The
comment stated that the National
Enforcement Investigation Center
(NEIC) check sample program should be
coordinated with the American
Association of Pest Control Officials
(AAPCO). The NEIC check sample
program is currently coordinated with
the AAPCO check sample program. The
rule has been changed to reflect this
comment.
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Further lnformalion'on Effective Date of
This Rule

On December 17, 1980, the Federal
Insecticide, Fungicide, and Rodenticide
Act extension bill (Pub. L. 96-539)
became law. This bill amended several
sections of FIFRA, including section 25
on rulemaking. Section 4 of the
Extension Act adds a new paragraph,
section 25(e), to FIFRA which requires
EPA to submit final regulations to
Congress for review before the
regulations become effective, Copies of
this rule have been transmitted to
appropriate offices in both Houses of
Congress.

Under section 4 of the 1980 FIFRA
Extension Act, this rule will not take
effect before the end of 60 calendar days
of continuous session of Congress after
the date of publication of this rule. Since
the actual length of this waiting period
may be affected by Congressional
action, it is not possible, at this time, to
specify a date on which this regulation
will become effective. Therefore, at the
appropriate time EPA will publish a
notice announcing the end of the
legislative review period and notifying
the public of the actual effective date of
this regulation.

Compliance With the Regulatory
Flexibility Act

I hereby certify that this rule will not
have a significant economic impact on
small entities. The rule affects only
State pesticide control agencies, which
are not small entities under the
Regulatory Flexibility Act, 5 U.S.C. 601
el seq.

Compliance With Executive Order 12291

Under Executive Order 12291, EPA
must judge whether a regulation is
“Major" and therefore subject to the
requirement of a Regulatory Impact
Analysis. This regulation is nol Major
since it is interpretive in nature and
does not contain new substantive
requirements. The regulation:

1. Does not have an annual effect on
the economy of $100 million or more.

2. Will not substantially increase
cos!s to consumers, industry, or
government.

3. Will not have a significant adverse
effect on competition, employment,
investment, productivity, or innovation.

This regulation was submitted to the
Office of Management and Budget for
review as required by Executive Order
12291. (Sec. 25(a)(1) (7 U.S.C. 136w)).
[Note: This rule will not appear in the
Code of Federal Regulations.]

L. Appropriate Enforcement Action

A. Procedures Governing Referrals. 1.
General. Section 27(a) requires EPA to

refer to the States any information it
receives indicating a significant
violation of pesticide use laws. If a State
has not commenced appropriate
enforcement action within 30 days, EPA
may act on the information.

Given current resource limitations,
EPA is not in a position to monitor State
responses to every allegation of
pesticide misuse referred by the Agency.
Rather, the Agency will focus its
oversight activities on evaluating the
overall success of State pesticide
enforcement programs, and will track,
on a case-by-case basis, only those
#llegations involving particularly serious
violations. Such “gignificant™ allegations
will be formally referred to the States
and tracked by EPA, while other less
serious complaints will be forwarded to
the States for information purposes only.

2. Criteria for significant cases. To
determine which alleged violations are
sufficiently significant to warrant formal
referral and tracking, the regions will go
through a two step process. First, the
regions, in consultation with each State,
will identify priority areas for referral.
These priority areas will consist of those
pesticide activities in the State which
present the greatest potential for harm
to health or the environment (e.g. the
application of a pesticide by a certain
method to a particular crop, such as
ground application of endrin to apple
trees), The selection of these priority
areas will depend primarily on the
results of pesticide enforcement program
evaluations conducted by the States and
the regions. The priority areas will be
revised on an annual basis based upon
the effectiveness of the program in
reducing the harm associated with
pesticide use.

Thereafter EPA will determine on a
case-by-case basis which allegations in
these priority areas involve sufficiently
“significant” violations to be formally
referred to the State and tracked. If a
complaint received by EPA alleges a
minor infraction which clearly presents
little or no danger to health or Slree
environment, or if the information
contains patently spurious allegations,
such as those from sources which have
repeatedly proved unreliable, the matter
will be forwarded to the State for
information purposes only. :

3. The 30-day time period. The Agency
interprels the term “commence
appropriate enforcement action" in
section 27(a) to require States to initiate
a judicial or administrative action in the
nature of an enforcement proceeding, if
one is warranted. Starting an
investigation of the matter would not be
sufficient. If the State does not
commence an appropriate
administrative, civil, or criminal

enforcement response, EPA would then
be permitted, although not required, to
bring its own enforcement action.

Although section 27(a) permits EPA to
act if the State has not commenced an
enforcement action within 30 days, the
Agency recognizes that States may not
be able to complete their investigation
of many formal referrals in so short a
time. The time needed to investigate a
possible use violation will vary widely,
depending upon the nature of the
referral. A referral which simply
conveys an unsubstantiated allegation
will usually require more investigation
than a referral which partially or fully
documents a pesticide use violation.
Consequently, the Agency wishes to
develop a flexible approach towards the
tracking of referrals.

To accomplish this objective, EPA is
adopting a system in which the referral
process is broken down into two stages,
investigation and prosecution.

4. The Investigation stage. Following
the formal written referral of an
allegation of a significant pesticide use
violation, the appropriate regional
pesticide official will contact the State
to learn the results of the investigation
and the State's intended enforcement
response to the violation. If the State
has not conducted an adequate
investigation of the alleged violation, the
region may choose to pursue its own
investigation or enforcement action after
notice to the State. As a general rule,
however, the regional office will attemp!
to correct any deficiencies in the
investigation through informal
communication with the State.

An investigation will be considered
adequate if the State has (1) followed
proper sampling and other evidence-
gathering techniques, (2) responded
expeditiously to the referral, so that
evidence is preserved to the exten!
possible, and (3) documented all
inculpatory or exculpatory events or
information.

5. The prosecution stage. After
completion of the lnvesﬂ&ation. the
State will have 30 days, the prosecution
stage, to commence the enforcement
action, if one is warranted. An
appropriate enforcement response may
consist of required training in proper
pesticide use, issuance of a warning
letter, assessment of an administrative
civil penalty, referral of the case lo 8
pesticide control board or State's
Attorney for action, or other similar
enforcement remedy available under
State law. The 30-day period may be
extended when necessitated by the
procedural characteristics of a State’s
regulatory structure (see Unit V.A.
Hypothetical 1).
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If, after consultation with the State,

EPA determines that the State's
intended enforcement response to the
violation is inappropriate (see
subdivision B), EPA may bring its own
action after notice to the State. Regional
attorneys will not, however, initiate an
enforcement proceeding sooner than 30
days after the matter was referred to the
State.

At times, a State may find that the
particular enforcement remedy it views
as the appropriate response to a use
violation is not available under the
State's pesticlide control laws, Therefore
the State may, at any time, request EPA
to act upon a violation utilizing remedies
available under FIFRA. In these
instances, of course, EPA will
immediately pursue its own action, if
one is warranted.

To illustrate better the proposed
referral system, two hypothetical
situations are described in Unit V. A.

B. Appropriate Enforcement Action. 1.
General, After the Agency learns of the
enforcement action, if any, the State
proposes to bring against the violator,
the EPA regional pesticide office will
consider, in consultation with the State,
whether the proposed action is
“appropriate”, relative to the remedies
available to the State under its pesticide
control legislation, EPA interprets the
modifier "appropriate” in section 27(a)
of FIFRA to require that the severity of
the proposed enforcement action
correlate to the gravity of the violation.

It is not possible in this Interpretive
Rule to prescribe the specific
enforcement action which will constitute
an appropriate response to a particular
violation. There are too many variables
which will influence the treatment of a
use violation, including the disparity
between the types of enforcement
remedies available under the various
State pesticide control statutes, This
document can, however, establish
criteria to be employed in evaluating the
appropriateness of a proposed State
enforcement action. More detailed
guidance on evaluating relative gravity
is contained in EPA's "Guidelines for
the Assessment of Civil Penalties under
Section 14(a) of the Federal Insecticide,
Fungicide, and Rodenticide Act, as
amended", published in the Federal
Register of July 31, 1974 (39 FR 27711).
The Guidelines establish dollar amounts
t0 be applied under the Federal statute
10 use violations in civil penalty
proceedings. Regional personnel can use
these figures as a guide in evaluating the
gravity of a particular violation. The
Agency will not require that a State
response to a violation have a monetary
impact equivalent to that of a civil
penalty which EPA would impose under

the Guidelines. Rather, the dollar
amounts contained in the penalty
matrices can be used by regional
personnel to define the relative gravity
of a violation by comparing the figures
applicable to different violations.

2. Gravity of the violation. The
Agency believes that the gravity of a
pesticide use violation is dependent
upon the risk the violation poses to
human health and the environment. The
factors which determine the degree of
risk presented by a use violation can be
divided into two categories: factors
related to the particular action which
constituted the violation and factors
related to the pesticide involved in the
incident.

a. Risk associated with the violative
action. The circumstances surrounding
the violative action partially determine
the risk the violation presents to human
health or the environment. To assess the
degree of such risk, State and regional
personnel should ask such questions as:

i. Did the violation ocour in a highly
populated area, or near residences,
schools, churches, shopping centers,
Eubl!c parks or public roads, so that

ealth was endangered?

ii. Did the violation occur near an
environmentally sensitive area, such as
a lake or stream which provides
drinking water to the surrounding
community, a wildlife sanctuary, a
commercial fishery, or other natural
areas?

iii. Did a structural application
threaten to contaminate food or food
service equipment?

Iv, Did the violation have the potential
to affect a large or a small area?

v. What was the actual harm which
resulted from the violation?

vi. Was the nature of the violation
such that serious consequences were
likely to result?

This last question is designed to take
into account the variation in the
inherent risk associated with different
categories of use violations. For
example, a drift violation resulting from
improper aerial application generally
presents a greater risk of harm than a
storage violation, since the latter
infraction does not necessarily involve
the improper exposure of the pesticide
to the environment.

b. Risk associated with the pesticide.
The factors which will be crucial in
evaluating the risk associated with the
pesticide itself include:

i. The acute toxicity of the pesticide or
pesticides involved in the incident. The
toxicity of a pesticide will be indicated
by the “human hazard signal word" on
the labels (see 40 CFR 162.10). “Danger”
or “'Poison” are indicators of a highly
toxic pesticide while “Warmning” and

“"Caution" signify successively less toxic
substances.

fi. The chronic effects associated with
the pesticide, if known.

fii. The amount of the pesticide
involved in the incident, relative to the
manner of application (e.g., aerial versus
structural).

iv. Other data concerning the harm a
pesticide may cause to human health or
the environment, such as data
concerning persistence or residue
capability.

An analysis of the interrelationship
between these two categories of risk
factors should yield a notion of the
relative gravity of the violation and the
severity of the action which should be
taken in response.

3. Category of applicator, size of
business, and history of prior violation.
Gravity is not the only factor which EPA
will take into account in evaluating the
propriety of an enforcement action.
Section 14 of FIFRA requires that
distinctions in the severity of an
enforcement response be made between
the categories of persons who commit
use violations, The intent of Congress,
as expressed in section 14, is that
commercial pesticide applicators who
violate use requirements will be subject
to more stringent penalties that other
persons who violate use restrictions,
Congress also envisioned that the size of
the violator's business will be a factor in
determining the severity of the penalty.
In addition, section 14 distinguishes
between violators who have committed
previous infractions and those who are
first offenders. Thus, the Issuance of &
warning letter by a State to a person or
firm who has been repeatedly warned in
the past about a certain violation would
not generally be considered an
appropriate response to the violation.

4. Knowing violations; criminal
penalties. The state of mind of the
violator is another important
consideration. In extreme circumstances
where the civil penalty remedy is
inappropriate, it is the Agency’s policy
to pursue a criminal action against
persons who knowingly violate a
provision of FIFRA. EPA will be
particularly interested in pursuing -
criminal prosecution for those violations
which involve a death or serious bodily
injury or in which the violator has
demonstrated a reckless or wanton
disregard for human safety,
environmental values or the terms of the
statute. To be appropriate, a State's
response to a knowing violation under
the circumstances indicated above must
be similarly severe,

5. Deterrence. It should be noted that
the appropriateness of an enforcement
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action is a dynamic, rather than a static,
concept. Because it is dynamic,
penalties must be periodically
evaluated. If a certain violation is
occurring more frequently, the leniency
of the remedies which have been
applied to this infraction in the past
should be questioned. Consequently,
whal is appropriate in one year may be
viewed as an inadequale regponse in the
next, |

The factors described above, together
with the aforementioned Guidelines,
should help to clarify the Agency's

definition of “appropriate enforcement
action.” To understand better how the
criteria described above can be used to
evaluate whether a proposed State
enforcement action is appropriate, the
reader is referred to the hypothetical
fact situations in Appendix B.

I1. Criteria Governing Grants of Primacy

Section 26 of FIFRA sets forth the
general criteria which apply to EPA's
decision whether to grant primacyto a
State:

“*(a) For the purposes of this Act, a State shall have primary enforcement
responsibility for pesticide use violations during any period for which the Ad-

ministrator determines that such State—

*'(1) has adopted adequate pesticide use laws and regulations; #ro-
vided, That the Administrator may nol require a State (o have pesticide
use laws that are more stringent than this Act;

*(2) has adopted and is implementing adequate procedures Tor the
enforcement of such State laws and regulations; and

“(3) will keep such records and make such reports showing com-
pliance with paragraphs (1) and (2) of this subsection as the Ad-

ministrator may require by regulation,

“‘(b) Notwithstanding the provisions of subsection (a) of this section, any
State that enters into a cooperative agreement with the Administrator under
section 23 of this Act for the enforcement of pesticide use restrictions shall
have the primary enforcement responsibility for pesticide use violations. Any
State that has a plan approved by the Administrator in accordance with the re-
quirements of section 4 of this Act that the Administrator determines meets
the criteria set oul in subsection () of this section shall have the primary en-
forcement responsibility for pesticide use violations, The Administrator shall
make such determinations with respect 10 State plans under Section 4 of this
Act in effect on September 30, 1978 not later than March 31, 1979.

Thus, & State may obtain primacy in
two ways: (1) by demonstrating that the
elements of its use enforcement
program, or of its approved certification
program, satisfy the two main criteria in
section 26{a), (adequate laws and
adequate procedures implementing
those laws), or [2) by entering into a
cooperative agreement for the
enforcement of use restrictions,
provided the terms of the agreement do
not specify otherwise. The Agency will
also evaluate the adequacy of a State’s
use enforcemen! program before
conferring primacy by this latter
method.

A. Adequate Laws and Regulations.
To be considered adequate, a State’s
pesticide control legislation must
address at least the following areas:

1. Use restrictions. State pesticide
control legislation will be considered
adequate for purposes of assuming full
primacy if State law prohibits those acts
which are proscribed under FIFRA and
which relate to pesticide use. The
activities presently proscribed under
FIFRA include:

a. Use of a registered pesticide in a
manner inconsistent with its label
(FIFRA section 12{a){2)(G})).

b. Use of a pesticide which is under
an experimental use permit contrary to
the provisions of the permit (section
12(a)(2)(H)).

c. Use of a pesticide in tests on
humans contrary to the provisions of
section 12(a)(2)(P).

d. Violation of the provision in section
3{d)(1)(c) requiring pesticides to be
applied for any restricted use only by or
under the direct supervision of a
certified applicator. Violations of
suspension or cancellation orders are
not considered use violations for
purposes of the primacy program.

States may be granted partial primacy
if they regulate less than all categories
of use violations. For example, EPA may
in the future decide to issue “other
regulatory restrictions” on use under
section 3(d)(1)(C)(ii), (such as a
requirement to notify area residents
before pesticide spraying). If such a
restriction were issuid, (and not
reflected on pesticide product labels),
each State would sutomatically have
partial primacy extending to all of the
categories listed above which are
proscribed by State law, unless the
State already has authority to enforce
such restrictions. A State with partial
primacy would obtain full primacy by
enacting a prohibition tracking the

section 3(d)(1)(C)(ii) restriction.

2. Authority to enter. To carry out
effectively their use enforcement
responsibilities, State officials should be
able to enter, through consent, warrant,
or other authority, premises or facilities
where pesticide use violations may
occur, States should also have
concomitant authority to take pesticide
samples as part of the use inspection
process.

3. Flexible remedies. Finslly, State
legislation must provide for a
sufficiently diverse and flexible array of
enforcement remedies. The State should
be able to select from among the
avalilable alternatives an enforcement
remedy that is particularly suited to the
gravity of the violation. Without such
flexibility, a State may frequently be
forced to underpenalize violators, and
thereby fail significantly to deter future
use violations. Thus, in order to satisfy
the “adeguate laws™ criterion, States
should demonstrate that they are able

to:

a. Issue Warning Letters or Notices of
Noncompliance;

b. Pursue administrative or civil
actions resulting in an adverse economic
impact upon the violator, e.g., license or
certification suspensions or civil penalty
assessments; and

¢, Pursue criminal sanctions for
knowing violations.

B. Adequate Procedures for Enforcing
the Laws. In order to obtain primacy,
States must not only demonstrate
adequate regulatory authority, but must
also show that they have adopted
procedures to implement the authority.
These procedures must facilitate the
quick and effective prevention,
discovery, and prosecution of pesticide
use violations.

1. Training. One step towards this
objective is the iraining of enforcement
pérsonnel. At a minimum, States, in
cooperation with EPA, should
implement procedures to train
inspection personnel in such areas as
violation discovery, obtaining consenl,
preservation of evidence, and sampling
procedures. Enforcement personnel
should be adequately versed in case
development procedures and the
maintenance of proper case files.

Instruction in these techniques should
wake the form of both on-the-job training
and the use of prepared training
materials. The Agency also considers a
continuing education program to be a
crucial training procedure, so that
enforcement personnel can be kept
abreast of legal developments and
technological advances.
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2. Sampling techniques and
laboratory capability. Requests for
primacy should also show that the State
is technologically capable of conducting
a use enforcement program. States must
have ready access to the equipment
necessary to perform sampling and
laboratory analysis, and should
implement a quality assurance program
to train laboratory personnel and
protect the integrity of analytical data.
Laboratories conducting sample
analyses must also agree to participate
in EPA [NEIC) Check Sample programs
which are designed to ensure minimum
standards of analytical capability. (Such
a program is already operational for
formulation samples, and a residue
sample program is also under
consideration). The EPA Check Sample
program is coordinated with the
Association of American Pesticide
Control Officials (AAPCQO) to reduce
unnecessary duplication of effort. The
EPA will be guided in evaluating the
adequacy of State analytical procedures
by official compilations of approved
analytical methods, such as the Food
and Drug Administration’s (FDA)
Pesticide Analytical Manual, the CIPAC
(Collaborative International Pesticides
Analytical Council) Handbook, the EPA
Manual of Chemical Methods for
Pesticides, and Official Analytical
Chemists Analytical Procedures. For
additional guidance on adequate
sampling techniques, States should
consult EPA's FIFRA Inspectors Manual
or contact the appropriate regional
office.

3. Processing complaints, Since a
significant portion of pesticide use
violations are identified through reports
from outside EPA or the State lead
agency, the State must implement a
system for quickly processing and
reacting to complaints or other
information indicating a violation. An
adequate referral system should contain:

a. A method for funneling complaints
to a central organizational unit for
review,

b. A logging system to record the
receipt of the complaint and to track the
stages of the follow-up investigation.

¢. A mechanism for referring the
complaint to the appropriate
Investigative personnel.

d. A system for allowing a rapid
delermination of the status of the case,

e. A procedure for notifying citizens of

the ultimate disposition of their
complaints,

4, Compliance monitoring and
enforcement. Along with the above
described enforcement procedures,
States must provide assurance that
sufficient manpower and financial
resources are available to conduct a
compliance monitoring program, i.e.,
either planned or responsive use
inspections. In addition, States must
implement procedures to pursue
enforcement actions expeditiously
against violators identified through
compliance monitoring activities.

The Agency also believes that
program planning and the establishment
of enforcement priorities is an integral
part of an adequate enforcement
program. Such planning, taking into
account the national program priorities
as manifested through the grant
negotiation process, as well as the
priorities specific to the individual State,
will help assure that compliance

monitoring and enforcement resources
are properly allocated.

5. Education. States should implement
a program to inform their constituencies
of applicable pesticide use restrictions
and responsibilities. Examples of
education methods include
disseminating compliance information
through cooperative extension services,
seminars, publications similar to the
Federal Register, newspapers, and
public assistance offices where persons
can call to ask questions or report
violations. Such an educational program
will promote voluntary compliance and
is essential to effective enforcement.
States should also develop procedures
for soliciting input from the public
regarding the administration of the
pesticide use enforcement program.

IIL Criteria Governing Rescission of
Primacy Under Section 27(b)

Section 27(b) authorizes the
Administrator to rescind primacy from a
State in certain situations:

*(b) Whenever the Administrator determines that a State having primary
enforcement responsibility for pesticide use violations is not carrying oul (or
cannol carry out due (o the lack of adequate legal authority) such responsibili-
ty, the Administrator shall notify the State. Such notice shall specify those
aspects of the administration of the State program that are determined (o be
inadequate. The State shall have nincty days after receipt of the notice to cor-
rect any deficiencies. If after that time the Administrator determines that the
State program remains inadequate, the Administrator may rescind, in whole
or in part, the State's primary enforcement responsibility for pesticide use

violations.

In deciding whether a State is not
carrying oul, or cannot carry oul, its use
enforcement responsibilities, the
Administrator will apply the criteria for
an adequate program set forth in Unit II
to the performance of the State during
the time the State had primacy.

A. Adequate Laws. The legal authority
can conduct an adequate use
enforcement program is a criterion
which affects both the decision to grant
primacy and the decision to rescind it.
Within the context of rescission, the
Administrator will assess the impact of
any amendments or supplements to the
State's pesticide use laws and
regulations. If legislative changes have
adversely affected the State's ability to
collect information or bring enforcement
actions, the State may be subject to a
rescission action on grounds of
inadequate laws.

B. Adequate Procedures. In
determining whether a State which has
adequate legal tools is carrying out its
use enforcement obligations, the Agency
will examine the efficacy of the

procedures adopted by the State to
implement its pesticide laws. The
Agency will be particularly interested in
the remedies the State has actually
applied to the various use violations,
The lack of sufficient correlation
between the gravity of a use violation
and the severity of the enforcement
response would be evidence that the
State's arsenal of remedies is not being
applied in a flexible manner.

In addition, EPA will evaluate each
program element listed in Unit ILB,, in
light of the performance of the State
during the period the State had primary
use enforcement responsibility.

1. Training. The Administrator will
note whether any difficulties
encountered by the State in enforcing
pesticide use restrictions have resulted
from a lack of adequate training of State
enforcement personnel.

2. Sampling techniques and
loboratory capability. The
Administrator will consider whether the
Stale's sampling techniques and
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analytical capabilities are enhancing or
hindering the State's ability to unearth
and prosecute successfully persons who
misuse pesticides. Another important
consideration will be the degree to
which State laboratory and sampling
procedures have kept pace with
developments in analytical technology.

3. Processing complaints. The
Administralor will examine whether
complaints have been processed quickly
and efficiently, The degree to which
citizens alleging a use violation seek
redress from EPA after first directing
their complaint to the State will be
considered. In addition, the
Administrator will take into account the
performance of the State in responding
to allegations referred to the State by
EPA under section 27{a) of FIFRA.

4. Compliance monitoring and
enforcement, Under this element, the
Administrator will compare the State’s
level of compliance monitoring activities
with that of other comparable States,
The EPA will review State case files to
determine whether the State has
aggressively investigated a case before
deciding on the disposition of the
matter. The EPA will also investigate
whether a State’s Attorney General's
office or other prosecutorial authorities
have demonstrated a willingness to
pursue cases referred by the State’s
pesticide control lead agency.

The Agency will examine whether
State enforcement resources have been
directed towards the more significant
enforcement problem areas, and
whether enforcement priorities have
been reevaluated as the demands of an
adeguate program change over time.

5. Education. The Administrator will
evaluate whether the State's education
program is encouraging voluntary
compliance with pesticide use
restrictions. As part of this process, the
Administrator will note those use
violations which are at least partially
attribulable to the violator's lack of
familiarity with applicable laws and
regulations, The Administrator will also
review State procedures for facilitating
public participation in the enforcement
program.,

These criteria are indices of the
adequacy of a State’s use enforcement
program, but they do not conclusively
determine whether a State is discharging
its primacy responsibilities. Since the
Agency's goal is to protect the public
from the risks associated with
pesticides, one of EPA’'s central inquiries
will be whether the State's primacy
program assures compliance with
pesticide use restrictions, EPA, in
evaluating State program adequacy, will
consider both the deficiencies of the

program and the success of the program
in achieving compliance.

IV, Emergency Response

Notwithstanding other provisions of
sections 26 and 27, the Administrator
may, after notification to the State, take
immediate action to abate emergency
situations if the State is “unwulh-g or
unable adequately to respond to the
emergency.”

FIFRA does not define “emergency
conditions.” Other EPA-administered
statutes, however, characterize
emergencies in fairly consistent terms.
The consensus of these statutes is that
an emergency presents a risk of harm to
human health or the environment that is
both serious and imminent, and that
requires immediate abatement action.

Examples of use-related emergency
situations are: ;

1. Contamination of a building by a
highly toxic pesticide.

2. Hospitalizations, deaths, or other
severe health effects resulting from use
of a pesticide,

3. A geographically specific pattern of
use or misuse which presents
unreasonable risk of adverse effects to
health or sensitive natural areas. This
situation may occur, for example, if a
hazardous pesticide is consistently
misused in a particular area so that the
net effect is the creation of substantial
endangerment to the environment, such
as runoff into a water supply.

A. "Unwilling”. When EPA learns-of
an emergency situation, Agency
representatives must notify the affected
State. These representatives will try to
obtain a commitment from the State as
to (a) what the State is capable of doing
in response to the situation, and (b)
when the State intends to respond to the
crisis.

Emergencies, by nature, require the
quickest possible response. In most
cases, due to proximity, the State will
have the opportunity to be first on the
scene. If the State manifests an
unwillingness to respond rapidly to the
situation, or if the State cannot give
assurances that it will respond more
quickly than EPA could respond, Agency
emergency response teams will be
activated,

B. "Unable”. The EPA will
immediately take action to abate an
emergency if the State is unable to do
s0. The Agency interprets “unable” to
mean that either the State does not have
the authority to adequately respond or
that the State is incapable of solving the
problem due to the lack of technology or
resources.

1. Authority. The EPA can utilize its
authority in section 16(c) of FIFRA to
seek, in conjunction with the

Department of Justice, a district court
order preventing or restraining misuse of
a pesticide. States should also be able to
address a use-related emergency in this
manner or by the rapid issuance of an
enforceable stop-use order or other
similar means. if the State lacks this
authority and the emergency conditions
warrant a legal response in the nature of
specific enforcement or equitable relief,
EPA may initiate its own action aflter
notice to the State.

2. Technical capability. Some
emergency situations may present
problems which the States are
technologically incapable of solving. In
these instances, if EPA possesses the
requisite technology or equipment, the
Agency will immediately respond to the
crisis. For example, where a dissolved
organic pesticide has contaminated a
surface water system, EPA would
activate its portable advanced waste
treatmeat unit, a resource that is not
generally available to the States.

The EPA will also take action if the
State cannot rapidly commit the
necessary manpower to the emergency
situation. In most cases EPA will not,
however, initiate a response on this
basis if the State has developed an
emergency response plan detailing the
procedures to be followed in
counteracting a pesticide emergency.

V. Hypothetical Situations

In reading the hypotheticals in Units
A and B, assume that the cases
discussed fall under priority referral
areas discussed in Unit LA.2.

A. Action by Citizen. Hypothetical 1.
EPA refers to the State a citizen’s
allegation that an aerial applicator has
allowed pesticides to drift over his
property. After 25 days, the EPA Region
obtains the results of State's
investigation and leamns that the State
plans to issue & warning letter to the
applicator. The EPA advocates a more
firm response and, after discussion, the
State agrees to suspend the applicator's
certification. The State certification
board does not meet, however, untif two
months later. In this instance, the Region
may decide to extend the normal 30 day
prosecution stage to accommodate the
schedule of the board.

Hypothetical 2. A citizen calls EPA
with information concerning a fish kill
which occurred in a stream near his
residence. The citizen claims that he
reported his information to the State, but
State officials have not responded to his
complaint. The EPA’s Regional official
calls the State, and learns that the State
did indeed know of the problem, but has
not yet had the opportunity to
investigate the allegation. The Regional
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official, believing the allegation to be
significant, formelly refers the complaint
to the State, and the State agrees that
the matter should be investigated within
20 days. After 20 days, the Region learns
that the State has not yet begun its
investigation. In this case, the Region
will begin its own inquiry into the
malter, and may commence its own
enforcement action, after notice to the
State, provided that 30 days have
elapsed from the date of the referral.

B. Action by State. In both of these
hypotheticals, assume that the State has
chosen a Warning Letter as the
appropriate enforcement response.

Hypothetical 1. Mr. Smith operates a
one-man crop dusting company. Smith is
hired to spray Herbicide A over a power
company's lengthy right-of-way. The
right-of-way is bounded on one side by
a residential development and on the
other by a wooded area. Smith performs
the aerial application amidst high
swirling winds in contravention of the
instructions on the herbicide's label. A
significant portion of the herbicide drifts
onto the wooded area. Herbicide A,
which contains the hazard word
“danger” on its label, is a highly toxic
and persistent restricted use pesticide.
Smith has no record of prior pesticide-
related violations with government
pesticide control offices.

The Agency would consider the
Issuance of a warning letter to be an
inappropriate response to this violation.

a. Risk associated with the violative
oction. Fortunately in this instance, the
herbicide did not result in damage to
humans or sensitive environmental
areas, But at the time the violation was
committed, the risk that harm would
result from the misuse was guite
significant, given the high swirling
winds and the proximity of a residential
neighborhood. Only chance prevented
the herbicide from drifting into an
inhabited area. The risk of harm was

150 increased by the fact that a great
deal of land was subject to drift given
the length of the target area.

b. Risk associated with the pesticide.
Herbicide A is labelled “danger” and is
therefore an acutely toxic Category 1
pesticide under 40 CFR 162.10. The harm
thit would result from exposure 1o this
persistent substance is substantial,
regardless of whether chronic effects or
fesidue properties have been ascribed to
L In addition, a large amount of
herbicide A was involved in the
violation.

c. Other factors. Smith is a
commercial applicator under FIFRA and
would be subject to the maximum
penalty, As g mitigating factor, however,
Smith could point to the absence of prior
FIFRA violations,

In summary, since Smith's actions
were highly likely to result in serious
harm to human health, his drift violation
warrants a severe enforcement
response, such as assessing a fine or
suspending his certification. Despite
Smith's clean record, a warning letter
would not be deemed “appropriate
enforcement action."

Hypothetical 2. A small food
processing firm which markets frozen
TV dinners utilizes company
maintenance personnel to accomplish its
pest control needs. No particular
training is provided for such employees
but they are instructed to read and
follow the label directions. They are
provided all appropriate application
equipment and protective clothing. A
company employee applied a non-
persistent general-use (Category 1V)
pesticide which was registered for
structural pest control to combat a
particularly serious cockroach
infestation. Despite label instructions
requiring the user to avoid
contaminating food, food containers, or
cooking utensils, the employee applied
the pesticide directly upon and below
counter tops and related surfaces in the
room where food cooking racks are
stored, The application took place late
Friday afternoon. The cooking racks
were not utilized again antil Monday
morning. An inspection took place on
Monday morning. This was the third
gesticide use inspection which the State

ad conducted at the firm in the last
four years: None of the prior inspections
had revealed a pesticide-related
violation. Residue samples taken
Monday morning revealed no trace
residue of the pesticide on the treated
surfaces.

Since the violation constitutes a first
offense by an “other person” under
section 14(a){2] of FIFRA, the maximum
federal enforcement response would be
a Notice of Warning. Accordingly, the
Warning Letter issued by the State
would constitute an appropriate
enforcement action.

a. Rigk associated with the violative
action. The direct application of any
pesticide to a cooking rack in a food
processing establishment poses some
risk of exposure to humans. Although
the pesticide used in this case was not
applied in great amounts or over large
areas, the ipherent risk associated with
the violation is relatively high, since
violation results in the introduction of
the pesticide into non-targe! surfaces
with. the likelihood of human exposure.

b. Risk associated with the pesticide.
In this instance, the risk associated with
the pesticide itself is relatively small,
This Category IV pesticide is not acutely
toxic or persistent, and is not known to

cause any chronic effects. Sample
analysis revealed no trace of the
product at the time the exposed cooking
racks were to be used.

¢. Other factors. Under FIFRA, the
issuance of a Notice of Warning is the
maximum enforcement response to a use
violation committed by a private
applicator with no history of prior
violations. Thus, the Agency would, of
course, view the proposed State
enforcement action ag appropriate. If the
violation were repeated, & more
stringent enforcement action would be
warranted.

Dated: Docember 22, 1982,
John W. Hemandez, Jr.,
Acting Adminjatrator,

[FR Doc, 838 Filad 1-4-&3: 845 am)
BILLING COOE £560-50-M

40 CFR Part 180
[OPP-300069A; PH-FRL 2277-7]

Tolerances and Exemptions From
Tolerances for Pesticide Chemicals in
or on Raw Agricultural Commodities;
Methyl Bis (2-Hydroxyethyl)Aiky!
Ammonium Chioride

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule exempts methyl bis
(2-hydroxyethyl)alkyl ammonium
chloride from the requirement of a
tolerance, where the carbon chain (Ce
C1s) is derived from coconut, cottonseed,
soya, or tallow acids, when used as a
surfactant in pesticide formulations,
This regulation was requested by the
Armak Company.

EFFECTIVE DATE: January 5, 1983.

ADDRESS: Written objections may be
submitted to the: Hearing Clerk (A-110),
Environmental Protection Agency, Rm.
3708, 401 M St., SW., Washington, D.C.
204860,

FOR FURTHER INFORMATION CONTACT:
Roland Blood, Process Coordination
Branch (TS-767C), Registration Division,
Office of Pesticide Programs,
Environmental Protection Agency, Rm.
716D, CM#2, 1921 Jafferson Davis
Highway, Arlington, VA 22202 (703-557~
7700).

SUPPLEMENTARY INFORMATION: EPA
issued a notice of proposed rulemaking
published in the Federal Register of
November 3, 1982 (47 FR 49874) which
announced that at the request of Armak
Company, 300 South Wacker Drive,
Chicago, IL 60608, the Administrator
proposed to amend 40 CFR 180.1001(d)
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by including methyl bis (2-
hydroxyethyl)alkyl ammonium chloride.

There were no comments or requests
for referral to an advisory committee
received in response to the proposed
rule.
The pesticide is considered useful for
the purpose for which the exemption is
sought. It is concluded that the
exemption will protect the public health
and is established as set forth below.

Any person adversely affected by thiss
regulation may, within 30 days after
publication of this notice in the Federal
Register, file written objections with the
Hearing Clerk, at the address given
above. Such objections should specify
the provisions of the regulation deemed
objectionable and the grounds for the
objections. If a hearing is requested, the
objections must state the issues for the
hearing and the grounds for the
objections. A hearing will be granted if
the objections are supported by grounds
legally sufficient to justify the relief
sought.

The Office of Managemen! and Budge!
has exempted this rule from the
requirements of section 3 of Executive
Order 12291,

List of Subjects in 40 CFR Part 180

Administrative practice and
procedures, Raw agricultural
commodities, Pesticides and pests.
(Sec. 408(d){2), 88 Stat. 512 (21 US.C.
346a(d)(2)))

Dated: December 22, 1982,

Edwin L. Johnson,
Director, Office of Pesticide Programs.

PART 180—[AMENDED]

Therefore, 40 CFR 180.1001(d) is
amended by adding and alphabetically
inserting methyl bis {2-hydroxyethyl)
alkyl ammonium chloride to read as
follows:

§ 180.1001 Exemptions from the
requirement of a tolerance.

» » - » »

(d)l ..

[FR Doc. 834191 Piled 1-4-&3 %45 am)
BILLING CODE 6560-50-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Part 3130

[Circular No. 2517)

Amendment to the National Petroleum
Reserve—Alaska Oil and Gas Leasing
Regulations

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rulemaking.

SUMMARY: This final rulemaking amends
the regulations in 43 CFR Part 3130 to
provide procedures for consolidation of
leases in the National Petroleum
Reserve—Alaska into a single lease, not
larger than 60,000 acres in size, in
accordance with the Department of the
Interior Appropriations Act, Fiscal Year
1981.

EFFECTIVE DATE: February 4, 1983,

ADDRESS: Any inquiries or suggestions
should be sent to: Director (530), Bureau
of Land Management, 1800 C Street,
N.W., Washington, D.C. 20240.

FOR FURTHER INFORMATION CONTACT:
Jan Daniels, (202) 343-7753.

SUPPLEMENTARY INFORMATION: The
proposed rulemaking amending the
existing regulations providing
Procedures for Leasing Oil and Gas in
the National Petroleum Reserve—
Alaska allowing consolidation of leases
was published in the Federal Register on

. April 20, 1982 (47 FR 18807), with a 30-

day comment period. During the
comment period, 10 comments were
received, with 9 from industry sources
and one from a Federal source.

In general, the comments favored the
amendment allowing consolidation of
leases made by the proposed
rulemaking. While the amendment was
recognized as a “step in the right
direction" by the majority of the
comments, there was general
recognition that the amendment fell
short of meeting industry’s concerns
with operating in the National Petroleum
Reserve—Alaska. At the same time, the
comments contained an awareness of
the inability of the Department of the
Interior to fully resolve the problems
presented by operating in the Reserve
without the granting of additional
authority by legislation. In this vein, a
majority of the comments recommended
that the Department pursue legislation
to allow for unitization; to provide for
the extension of lease terms for shut-in
wells capable of production pending the
availability of transportation; and for
the suspension of lease terms as

directed or approved by the authorized
officer.

The Bureau of Land Management
recognizes that the provisions of the
Appropriations Act, Fiscal Year 1981, do
not provide the optimum basis for
leasing in the National Petroleum
Reserve—Alaska and agrees that the
leasing program would be aided by
legislative changes covering the three
areas discussed in the comments. The
Department of the Interior is considering
recommending to Congress legislation
addressed to these issues. One comment
suggested that the 60,000 acre limitation
is not applicable to consolidated leases
because the Appropriations Act is silent
on that issue, While the Appropriations
Act is silent on the question of
consolidation of leases, it expressly
states in proviso 7 that the size of lease
tracts may be up to 60,000 acres, Since
existing leases are limited to 60,000
acres by the legislation, leases canno!
be consolidated into a single operating
lease that exceeds 60,000 acres.
Language has been added to the final
rulemaking clarifying this point.

A number of comments expressed
concern about the provision in section
3135.1-6(b) of the proposed rulemaking
that “(L)eases to different lessees for
different terms, rental and royalty rates
or those containing provisions of law
which cannot be reconciled shall not
ordinarily be considered for
consolidation.” The comments noted
that this provision would have very
limited application because the
combination of circumstances would
apply only to leases with the same
lessee or with identical terms, royalty
rates, rental and reconcilable provisions
of the law in an area not to exceed
60,000 acres. After careful review of the
comments and the language of the
proposed rulemaking, the final
rulemaking has been changed to make it
clear that conflicting provisions will be
permitted in consolidated leases, excep!
that all parties to an undivided interest
in a lease must agree to enter into the
same lease consolidation.

One comment raised questions
concerning the lease stipulations and
suggested that the final rulemaking
specify which stipulations would be
applicable to the consolidated lease if
there are differing stipulations for the
leases that are being consolidated. Any
special lease stipulations would remain
attached to the individual tracts or
portions of tracts even after
consolidation. Since the consolidation of
noncontiguous tracts is allowed, and
because stipulations are tract-specific.
they will continue to apply to those
areas specified in the original lease. The
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final rulemaking contains changes that
clarify this point.

There was a comment which inquired
as to whether leases must be contiguous
to qualify for consolidation. There is no
requirement in the proposed rulemaking
that leases or portions of leases be
contignous to qualify for consolidation,
No change has been made on this point
in the final rulemaking.

The provisions for lease consolidation
in the National Petroleum Reserve in
Alaska contained in this Subpart 3135
differ from the provisions for lease
consolidation under the Mineral Leasing
Act of 1820, as amended (30 U.S.C 181 et
seq.) contained in Subpart 3105 of this
title. The latter permits consolidation
only when the royalty, rental, lease
stipulations and other lease terms are
the same. Under Subpart 3135 of this
title, leases containing different terms
can be consolidated. After cansolidation
they retain their individual identities
except for the effective date,
anniversary date and the primary term
which, for the consolidated lease, will
be the same as the dates of the oldest
lease involved.

Several questions were raised in the
comments regarding the provisions for
segregation of leases for inclusionin a
consolidated lease. Provisions for
segregation and subdivision of existing
lcasestin the National Petroleum
Reserve—Alaska are provided under the
existing regulations for oil and gas
leasing in the National Petroleum
Reserve—Alaska.

There were a few comments that
requested changes in the final
rulemaking to clarify minor items, These
changes and necessary editorial changes
and corrections have been made in the
final rulemaking.

The principal author of this final
tulemaking is Jan Daniels, Division of
Oil and Gas, Bureau of Land
Management, assisted by the staff of the
Office of Legislation and Regulatory
Management, Bureau of Land
Management and the Office of the
Solicitar, Department of the Interior.

It is hereby determined that this
rulemaking does not constitute a major
Federal action significantly affecting the
quality of the human environment and
that no detailed statement pursuant to
section 102{2)(C) of the National
Environmental Palicy Act of 1969 {42
U.S.C. 4332(2)(C)) is required.

The Department of the Interior has
determined that this document is not a
major rule under Executive Order 12201
and will not have a significant economic
effect on & substantial number of small
entities under the Regulatory Flexibility
Act (5 US.C. 601 et seq.).

The change made by this final
rulemaking will only have a minor
impact on the leasing program
authorized by 43 CFR Part 3130. The
opportunity to consolidate leases will
apply to all entities who have leased
lands in the National Petroleum
Reserve—Alaska, without regard to
their size.

The information collection
requirements contained in this final
rulemaking amending 43 CFR Part 3130
have been spproved by the Office of
Management and Budget as required by
44 U.S.C. 3507 and assigned clearance
number 1004-0108.

List of Subjects in 43 CFR Part 3130

Alaska, Mineral royalties, Oil and gas
reserves, Public lands—mineral
resources, Surety bonds,

Under the authority of the Department of
the Interior Appropristions Act, Fiscal Year
1981 (Pub. L. 96-544). Part 3130, Group 3100,
Subchapter C, Chapter 11 of Title 43 of the
Code of Federal Regulations is amended as
set forth below.

Dated: December 11, 1982,

Garrey E. Carruthers,
Assistont Secretary of the interior.

1. The title to subpart 3135 is revised

to read:

Subpart 3135—Assignments, Transfers
and Extensions

2. Subpart 3135 is amended by adding
a new § 3135.1-6 to read:

§3135.1-6 Consolidation of leases,

(a) Leases may be consolidated upon
written request of the lessee filed with
the State Director Alaska, Bureau of
Land Managemenl. The request shall
identify each lease involved by serial
number and shall explain the factors
which justify the consolidation.

(b) All parties holding any undivided
interest in any lease involved in the
consolidation shall agree 1o enter into
the same lease consolidation.

(c) Consolidation of leases not to
exceed 60,000 acres may be approved by
the State Director, Alaska if it is
determined that the consolidation is
justified,

(d) The effective date, the anniversary
date and the primary term of the
consolidated lease shall be those of the
oldest original lease involved in the
consolidation. The term of 2
consolidated lease shall be extended
beyond the primary lease term anly so
long as oil or gas is produced in paying
quantities or approved constructive or
actual drilling or reworking operations
are conducted thereon, ;

(e) Royalty, rental, special lease
stipulations and other terms and

conditions of each original lease except
the effective date, anniversary date and
the primary term shall continue to apply
to that lease or any portion thereof
regardiess of the lease becoming a part
of a consolidated lease,

[PR Doc. 03-207 Filed 3-4-83. 845 um]

BILLING CODE 4310-84-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1157

[Ex Parte No. 293 (Sub-8)]

Standards for Determining Commuter
Rail Service; Continuation Subsidies

AGENCY: Rail Services Planning Office,
Interstate Commerce Commission.

ACTION: Adoption of final rules.

SUMMARY: On August 30, 1982 the Rail
Services Planning Office [RSPO) issued
a notice of proposed rulemaking and
requested comments on regulations
precribing the necessary contents of a
Notice by Amtrak Commuter Services
Corporation (CSC) to discontinue
commuter rail operations, 47 FR 39700.
These regulations were required by the
Northeast Rail Service Act of 1981
(NERSA). No comments were received
and RSPO is adopting the proposed
regulations as final rules.

EFFECTIVE DATE: January 3, 1983.

FOR FURTHER INFORMATION CONTACT:
Stephen Grimm, [202) 275-0839.

Elaine Kaiser, (202) 275-0907.
SUPPLEMENTARY INFORMATION: Section
1137 of NERSA creates a new Title V of
the Rail Passenger Service Act (45
U.S.C. 501) which provides for the
establishment of a new corporation,
CSC, to replace Conrail as the aperator
of commuter rail services. As of January
1, 1983, CSC is required to take over the
commuter operations currently provided
by Conrail if a commuter authority
offers a subsidy payment which
complies with RSPO's Standards [45
U.S.C. 504(c)). CSC may, however,

i ue these operations upon 60
days notice if (1) a commuter authority
fails to offer an operating payment in
accordance with the RSPO Standards or
(2) an applicable commuter service
operating payment is not paid when it is

ue,

Section 1137 or NERSA (45 US.C.
504(d)(2)) directs RSPO to issue
regulations prescribing the necessary
content of a discontinuance notice by
CSC. Accordingly, on August 30, 1982
we issued a notice of proposed
rulemaking. No comments were recelved
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and we are now adopting the proposed
rules as final.

This is not a major Federal action
significantly affecting the quality of the
human environment or the conservation
of energy resources. Also, the final rules
do not appear to have a negative impac!
on small entities.

The final rules are published under
authority of 45 U,S.C. 504(d)(2).

List of Subjects in 48 CFR Part 1157

Railroads.

Decided: December 22, 1982.

By the Commission, William Southard,
Director, Rail Services Planning Office.
Agatha L. Mergenovich,

Secretary.

PART 1157—{AMENDED]

1. Sections 1157.1 through 1157.10,
including appendices I, IL and Il are
redesignated as Subpart A, the heading
of which is added to read as follows:

Subpart A—Determination of
Commuter Rail Service Continuation
Subsidies

2. A new Subpart B is added to Part
1157 to read as follows:

Subpart B—Notice of Discontinuance
of Commuter Service by Amtrak
Commuter Services Corporation

Sec.

1157.20 Purpose.

1157.21 Content and form of the notice,
1157.22 Service and posting.

Authority: 49 U.S.C. 504(d)(2).

Subpart B—Notice of Discontinuance of
Commuter Service by Amtrak Commuter
Services Corporation

§11567.20 Purpose.

Section 1137 of the Northeast Rail
Service Act, 45 U.S.C. 504(d)(2), directs
the Rail Services Planning Office (RSPO)
to issue regulations prescribing the
necessary contents of a notice by
Amtrak Commuter Services Corporation
(Commuter Services Corporation) to
discontinue commuter service
operations. Commuter Services
Corporation may discontinue commuter
service upon 60 days notice if (8) &
commuter service operating payment
(subsidy payment) is not made by a
commuter authority in accordance with
the Standards For Determining
Commuter Rail Service Continuation
Subsidies issued by RSPO, or (b) an
applicable subsidy payment is not paid
when it is due,

§ 1157.21 Content and form of the notice
The notice to discontinue commuter
service operations shall contain the

following information and shall be in the
following form:

Notice of Discontinuance of Commuter
Services Corporation's Operation of [Name of
Subsidizer] Commuter Rail Service

Commuter Services Corporation hereby
gives 60 days notice that on [date of proposed
discontinuance] it intends to discontinue the
operation of commuter rail service currently
subsidized by [name of subsidizer] in
[identify general area to be affected],

Commuter Services Corporation intends to
discontinue the service because [name of
subsidizer] has [cite reason for
discontinuance in accordance with 45 U.S.C.
504(d)(1) (A) or (B)] as required by section
1137 of the Northeast Rail Service Act of
1981

Timetables for the commuler service to be
discontinued sre [list timetables for the
affected commuter service]. For further
infarmation contact [specify name and
telephone number of a designated
representative for Commuter Services
Corporation and the subsidizer].
Commuter Services Corporation.

By: (Commuter Services Corporation

Authorizing Official and Title).

|Date of Notice]

§ 1157.22 Service and posting.

(a) The notice shall be served by
certified mail on the subsidizer, the
governor, and the designated state
agency, and by first class mail on the
Rail Services Planning Office and the
National Railroad Passenger
Corporation. Service shall be made no
less than 3 days prior to the date of the
notice.

{b) The notice shall be posted in a
conspicuous place in each car of all |
trains affected by the proposed
discontinuance and in each station,
depot, and other facility involved. The
posting of the notice shall be completed
prior to the date of the notice.

[FR Doc. 63-160 Filed 3-4-8% 845 am)
BILLING CODE 7035-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 611
[Docket No. 21215-251]

Foreign Fishing; Hake Fisheries of the
Northwestern Atlantic

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of amendment to
preliminary fishery management plan.

SUMMARY: NOAA issues notice that the

. Assistant Administrator for Fisheries

has approved an amendment to the

Preliminary Fishery Management Plan
for the Hake Fisheries of the
Northwestern Atlantic and requests
comments on the amendment. The
amendment (1) decreases the optimum
reld (OY) for the Georges Bank silver
ixake management unit and the total
allowable level for foreign fishing; (2)
eliminates the reserve specification for
Georges Bank silver hake; (3) reduces
the estimate for domestic annual
processing capacity (DAP) for Georges
Bank silver hake; and (4) revises the
DAP for the Southern New England/
Mid-Atlantic silver hake management
unit. These charges reflect the latest
available information on stock
conditions and updated estimates of
DAP, The reduced OY is intended to
maintain adequate spawning stock size.

DATES:
Effective date: January 4, 1883,

Comment date: Comments on the
amendment must be submitted on or
before January 20, 1983.

ADDRESSES: Copies of the amendment
are available from Frank Grice, Chief,
Management Division, National Marine
Fisheries Service, State Fish Pier,
Gloucester, Massachusetts 01830,

FOR FURTHER INFORMATION CONTACT:
Peter D. Colosi, Jr. (Atlantic hakes plan
coordinator), 617-281-3600.
SUPPLEMENTARY INFORMATION: The
foreign fisheries for Atlantic silver and
red hake have been governed since 1977
by the Preliminary Fishery Managemen!
Plan for the Hake Fisheries of the
Northwestern Atlantic (PMP),
implemented at 50 CFR 611.50 and
611.53, The PMP has been amended
twice; the amended PMP continues in
effect until further changed. Fishing for
silver and red hake in the fishery
conservation zone (FCZ) is restricted to
“windows" located in the Georges Bank
and Southern New England/Mid-
Atlantic management areas, whose
locations are identified in Figure 1,
Appendix I1, of § 611.9.

The Magnuson Fishery Conservation
and Management Act (Magnuson Act)
requires annual reevaluation of
specifications contained in fishery
management plans. The OYs and the
estimates of domestic annual harvest
(DAH) and DAP for silver and red hake
have been reviewed. Of the four hake
stocks regulated by the PMP (silver and
red hake from the Georges Bank
management area and silver and red
hake from the Southern New England/
Mid-Atlantic management area), this
action only amends the specifications
for the Georges Bank and the Southern
New England/Mid-Atlantic silver hake
stocks. The changes adjust an OY, the
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DAPs, the total allowable levels of
foreign fishing (TALFF), and reserves,
and are made in response to updated
scientific information on stock
conditions and revised estimates of

DAP. The changes were approved by the
Assistant Administrator for Fisheries,
NOAA, on December 20, 1982, The
revised values are presented in the
following table.

SPECIFICATIONS FOR GEORGES BANK AND SOUTHERN NEW ENGLAND/MID-ATLANTIC SILVER HAKE
[Values in metric tons]

Spocification oY DAH OAP TALFF | Reserve
Arees:
Goorges Bank (52e)" (inchudes foreign fishing 808 5) e - 13,000 8,000 2000 4,000 0
Southem New England Mid-Atlantic (52w + SAG)' (inchudes foregn
fahirg areas 1-4) 30,000 | 20600 5,600 9,400 0

'Management arca designation used by PMP and basod on ICNAF designations.

Silver Hake—Georges Bank

The latest available assessment data
for the Georges Bank silver hake stock
indicate a stock size considerably less
than that suggested by previous data.
The assessment data indicate that an
annual harvest of 13,000 metric tons (mt)
would maintain an adequate spawning
stock through-1983. Accordingly, the OY
for this stock is reduced from 25,000 mt
to 13,000 mt. DAH is unchanged at 9,000
mt and includes potential U.S. harvest
for joint ventures in the near future. The
TALFF is adjusted downward from
10,000 mt to 4,000 mt. The DAP is
decreased from 9,000 mt to 2,000 mt to
reflect recent performance by U.S.
processors. The difference between
DAH and DAP (7,000 mt) is available for
joint ventures.

The reserve is reduced to zero.
Establishment of a reserve is not
necessary for this fishery; it is
Impractical to consider reallocation from
reserve to TALFF during the foreign
fishing season because the foreign
fishery is completed before the domestic
fishery gets underway.

Silver Hake—Southern New England/
Mid-Atlantic

The DAP is revised downward from
20,000 mt to 5,600 mt to provide a more
current estimate, which is still adequate
10 meet projected domestic fishery
needs. The difference between DAH and
DAP (15,000 mt) is available for joint
ventures, for which applications are
anticipated in the near future, The DAH
Is left unchanged based on projected U.S
landings and the U.S. harvest in joint
Ventures,

Classification

An environmental assessment (EA)
Wwas prepared to determine whether this
action would have a significant impact
on the environment, as required by the
National Environmental Policy Act of
1966, Based on the EA, the Assistant
Administrator determined on October 5,

1982 that there will be no significant
environmental impact resulting from this
action. :

The changes in OY, DAH, DAP,
TALFF, and reserve made by this
amendment to the PMP do not change
any existing regulations. A "TALFF
Table"” previously contained in § 611.20
(Appendix 1) of the foreign fishing
regulations (50 CFR Part 611) showed
the values for OYs and the distributions
among DAH, TALFF, reserve, and joint
venture processing. Notice of a final rule
to withdraw this table from the Code of
Federal Regulations was published on
October 7, 1982 (47 FR 44264) and made

‘effective on November 8, 1982. This

notice is issued to inform the public of
changes in PMP specifications made by
this amendment.

Dated: Decamber 28, 1982.
Carmen Blondin,
Deputy Assistant Administrator for Fisheries
Resource Management, National Marine
Fisheries Service.
[FR Doc. 63-142 Flled 1-4-8% 8:45 am]
BILLING CODE 3510-22-M

50 CFR Parts 611 and 680
[Docket No. 21222-256] :

Foreign Fishing and International
Agreements

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

AcTION: Final rule; technical
revocations.

SUMMARY: NOAA issues this final rule
which revokes Part 680, International
Agreements. Part 680 implemented Pub.
L. 95-73 which provided for the
collection of catch and effort statistics
of U.S. fishermen fishing in Canadian
waters in the Atlantic and Pacific
Oceans: Also, NOAA is revoking 611.95
which regulated fishing for herring in
parts of the Bering Sea and the North
Pacific Ocean. The intended effect is to

remove codified regulations, the
authority for which are obsolete.
EFFECTIVE DATE: January 5, 1983,
FOR FURTHER INFORMATION CONTACT:
Donna D. Turgeon, Regulations
Coordinator, Permits and Regulations
Division, National Marine Fisheries
Service, 202-634-7432,
SUPPLEMENTARY INFORMATION: NOAA
revokes obsolete § 611.95 and Part 680
from 50 CFR for the following reasons.
“The U.S. District Court in Alaska
nullified the regulations for the Bering
Sea and Aleutian Islands herring
fishery, which were codified at § 611.95
(Napoleon v. Hodges, February 8, 1980,
affirmed by the Ninth Circuit Court of
Appeals on January 20, 1882.) The
regulations governed a foreign fishery
under preliminary fishery management
plan authority.

Part 680, International Agreements,
implemented Pub. L. 95-73, an
amendment to the Fishery Conservation
Zone Transition Act, Pub L. 95-8. This
act provided for the collection of catch
and effort statistics on U.S. fishermen
fishing in Canadian waters in the
Atlantic and Pacific Oceans under
Article XIII of the Reciprocal Fisheries
Agreement between the United States
and Canada (Agreement) signed on
February 24, 1977. The agreement
entered into force on July 26, 1977. A
second one-year interim agreement was
negotiated and signed for 1978; however,
it was never brought into force due to
differing interpretations of certain
provisions.

The Assistant Administrator for
Fisheries, NOAA, finds that it is
impracticable and contrary to the public
interest to provide notice and
opportunity for comment upon, or to
delay for 30 days the effective date of
this regulatory action under the
provisions of the Administrative
Procedure Act, because the underlying
authority is obsolete for both sets of
fisheries regulations being revoked from
codified law.

List of Subjects in 50 CFR Parts 611 and
680

Fish, Fisheries, Foreign relations,
Reporting requirements.
PART 611—[AMENDED)
§ 611.95—{Removed]
PART 680—{REMOVED]
50 CFR Part 880 and 50 CFR 611.95 are

hereby revoked and removed and the
Part and Section numbers are reserved.

(16 U.S.C. 1801 ef seq., unless otherwise
noted)
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Dated: December 28, 1982,
Carmen Blondin,
Deputy Assistant Administrator for Fisheries
Hesource Management, National Marine
Fisheries Servica.

[FR Doc 83-143 Filed 3-4-5% 6:45 am)
BILLING CODE 3510-22-M

50 CFR Part 653
[Docket No. 21209-246)

Atiantic Herring Fishery

AGENCY: National Oceanic and
Atmospheric Administration[NOAA),
Commerce.

ACTION: Final rule and notice of
withdrawal of plan approval.

SUMMARY: NOAA announces the
withdrawal of Secretarial approval of
the Fishery Management Plan for the
Atlantic Herring Fishery of the
Northwest Atlantic (FMP), and the
repeal of regulations implementing the
FMP, Withdrawal of FMP approval is
necessitated by serious operational
difficulties in implementing the FMP,
which no longer meets the national
standards of the Megnuson Fishery
Conservation and Management Act. The
intended effect of the repeal of the
regulations is to eliminate Federal
management of the Atlantic herring
fishery until such time as the New
England Fishery Management Council
prepares a new management plan which
can be approved and implemented.
EFFECTIVE DATE: [anuary 5, 1883,

ADDRESS: A copy of the environmental
assessment and regulatory impact
review may be obtained from Frank
Grice, Chief, Management Division,
National Marine Fisheries Service, State
Fish Pier, Gloucester, Massachusetts,
01930,

FOR FURTHER INFORMATION CONTACT:
Barbara 8. Claflin, Herring Plan
Coordinator, 617-281-3600, extension
351.

SUPPLEMENTARY INFORMATION: The
FMP, developed by the New England
Fishery Management Council (Council),
was approved in December 1978. It was
implemented on March 19, 1979 (44 FR
17186), under the Magnuson Fishery
Conservation and Management Act
(Magnuson Act). Amendment 1 to the
FMP revised the procedure for
determining when a quota is reached (44
FR 37816). Amendment 2 extended the
optimum yield (OY) and seasonal

allocations for the Georges Bank and
Gulf of Maine management areas
through the 1978-80 fishing year (44 FR
56700).

Amendment 3, the mos! recent
amendment to the FMP, was
implemented in August 1980 {45 FR
52810). Amendment 3 expanded the
management unit to include the herring
fisheries from the shoreline of all States
out to the seaward limit of the fishery
conservation zone (FCZ). Amendment 3
also increased the Gulf of Maine OY
and quotas for age-3 and older fish (age
3+ ), modified the area/period
allocation system, and placed heavy
reliance on the States to maintain fixed
quotas.

Shortly after the approval and
implementation of Amendment 3,
problems with the herring management
system became apparent. The National
Marine Fisheries Service (NMFS) was
unable to implement the FMP in
accordance with the Magnuson Act
during the 1980-81 fishing year.
Subsequent review of the FMP revealed
that erroneous assumptions were made

in approving the FMP, and that changed
circumstances in the fishery have

, rendered the FMP invalid and

inoperative over the time period since
its approval. The FMP's management
measures cannot be successfully
implemented by NOAA/NMFS, and the
FMP no longer meets the national
standards established by the Magnuson
Act.

The Assistant administrator for
Fisheries, NOAA (Assistant
Administrator), made an initial
determination on August 10, 1982, to
withdraw approval of the FMP.
Withdrawal of approval of the FMP
necessitates the repeal of the
regulations. A notice of the initial
decision to withdraw plan approval, the
proposed rule to repeal the regulations
implementing the FMP, and a request for
comments were published on September
28, 1982 (47 FR 42596), The preamble to
the notice and proposed rule provided a
detailed discussion of the problems and
events leading up to the decision to
withdraw FMP approval and the
rationale for that decision. That
discussion is not repeated here. This
final rule to repeal the regulations is
identical to the proposed rule.

Response to Public Comments

No public comments were received in
response to the request for comments on

the proposed repeal of regulations.

Classification

An environmental assessment was
prepared to determine whether the
proposed action will have a significant
impact on the environment. The
Assistant Administrator has determined
that repealing the regulations will not
significantly affect the environment;
therefore, an environmental impact
statement is not required under the
National Environmental Policy Act of
1969,

A regulatory impact review (RIR) was
prepared. The Administrator, NOAA,
has determined, after reviewing the
information set forth in the RIR, that this
action is not major under E.O. 12201.

The preamble to the proposed rule
published at 47 FR 42586 notes that the
General Counsel for the Department of
Commerce certified that this action will
not have a sign'ificam economic Impact
on & substantial number of small entities
under the Regulatory Flexibility Act.

The Asgsistant Administrator has
waived the 30-day delayed-effectiveness
period for final regulations specified by
the Administrative Procedure Act
(APA). The APA states that the required
publication of a substantive rule shall be
made nol less than 30 days before its

_ effective date, except when the rule

relieves a restriction. Since the repeal of
the herring regulations removes a
restriction, the 30-day delayed-
effectiveness period is waived.

List of Subjects in 50 CFR Part 653

Fish, Fisheries, Reporting
requirements.

Dated: December 30, 10682
Carmen J. Blondin,
Deputy Assistant Administrator for Fisheries
Resource Management, National Marine
Fisheries Service,

For the reason set forth in the
preamble, 50 CFR Part 653 is amended
as follows:

PART 653—ATLANTIC HERRING
FISHERY

1. The authority citation for Part 653
reads as follows:
Authority: 16 US.C. 1801 of seq.

PART 653—{REMOVED AND
RESERVED]

2. Part 653 Is revoked and part number
853 is reserved.
|FR Doc. 83-247 Filed 1-4-83 145 am)
BILLING CODE 3§10-22-M
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FEDERAL HOME LOAN BANK BOARD

12 CFR Parts 563 and 563¢
[No. 82-809]

Amortization Methods for Loan
Premiums and Deferred Income; State
Concurrence in Use of Deferral
Accounting

Dated: December 186, 1882,

AGENCY: Federal Home Loan Bank
Board.

ACTION: Proposed rule,

SuMMmARY: The Board proposes to
prohibit use of the straightline and sum-
of-the-years-digits methods to amortize
premiums and deferred income (such as
discounts) if the amounts of such
premiums and deferred income exceed
10 percent of the outstanding principal
balances of such loans at the time the
loans are made or acquired. Under the
proposal, institutions could continue to
use the two methods if the premiums

and deferred income were ten percent or
less of the outstanding loan balances or
if the related loans were fully amortizing
and had remaining terms to maturity of
seven years or less at the time they were
made or acquired. The Board also
Proposes to amend its regulation
authorizing the deferral and

amortization of gains and losses from

the disposition of loans and certain

other assets to provide that the
toncurrence of a state supervisory
authority in the use by an institution of
such accounting should be sent to the
Board's Principal Supervisory Agent at
the Federal Home Loan Bank of which
the institution fs a member. The
Proposed amendments are intended to
preclude the use of the above-mentioned
amortization methods where such use
would distort reported earnings. If
adopted, they would be effective with
regard to all loans made or acquired on
or after December 16, 1982, excluding
loans made or acquired on or after such
date pursuant to commitments entered
into prior to such date.

DATES: Comments must be received by
January 21, 19883. Proposed Effective
Date: December 16, 1882,

ADDRESS: Send comments to Director,
Information Services, Federal Home
Loan Bank Board, 1700 G Street, N.W.,
Washington, D.C. 20552. Comments will
be available for public inspection at this
address.

FOR FURTHER INFORMATION CONTACT:
Michael S. Joseph (202-377-8392),
Professional Accounting Fellow, Office
of Examinations and Supervision, or
Kenneth F. Hall (202-377-6466),
Attorney, Office of General Counsel, at
the above address.

SUPPLEMENTARY INFORMATION:

Amorization of Loan Premiums and
Deferred Income

Section 563.232-1 of the Board's
regulations currently permits insured
institutions to amortize premiums and
deferred income related to loans usi
the straight-line, level-yield, or sum-of-
the-years-digits methods. 12 CFR 563.23-
1(g)(9) (1882). When the Board
authorized use of these methods of
amortization, accretion of deferred
income did not constitute a significant
portion of institutions’ earnings. Thus,
the amortization method used did not
materially affect institutions' income
statements.

At present, however, market interest
rates greatly exceed contract interest
rates on a signifiant portion of mortgage
loans available for purchase and sale in
the secondary markel. In addition,
institutions are relying to a greater
degree on the acquisition of loans to
meet their investment requirements. One
result of these new circumstances is that
the method by which loan discounts are
amortized to income can have a
significant impact on institutions'
reported earnings. The use of an
accelerated amortization method tends
to overstate the net book value of assets
held by an insured institution by
permitting income recognition during the
early years after loan acquisition of a
greater amount of discounts than is
necessary to recognize a market rate of
return on an institution's investments.
The same is true with respect to
deferred income related to the making of
a loan where the deferred income is
intended to compensate an institution
for making a below-market-rate loan.

Under the level-yield method of
amortization, an institution’s reported

periodic earnings on a below-market-
rate loan are maintained at the same
level as if a loan that bears an interest
rate equal to @ marke! interest rate had
been made or acquired. However,
because the greatest distortions of
reparted earnings occur only from the
making or purchase of longer-term loans
whose contract interest rates are
significantly below market levels, the
Board proposes to prohibit use of the
straight-line or sum-of-the-years-digits
methods only where the premiums or
deferred income exceed ten percent of
the remaining principal loan balances of
the loans made or acquired. In addition,
the prohibition would not apply to a
loan that provided for full amortization
within its term and whose term did not
exceed seven years,

The Board also proposes to amend
paragraphs (b)(3)(ii) and (c)(2) of
§ 563c.14 by removing the specific
references in those two paragraphs to
§ 563.23-1. The specific references are
unnecessary and have caused some
institutions to incorrectly interpret
§ 563c.14 as making § 563.23-1
applicable to transactions involving
securities. In addition, the wording of
paragraph (c)(2) would be amended to
clarify that the amortization method and
period used to amortize a discount and
maltching loss must be the same (except
to the extent a shorter period is
appropriate for the discount) and must
be appropriate for both the discount and
the loss. Finally, the amendment would
clarify that an institution may change
the method and period used to amortize
a loss if necessary to comply with
paragraph (c)(2).

If adopted, the proposed prohibition
would be effective as of December 186,
1982, and would apply to all loans made
or acquired on or after December 18,
excluding loans made or acquired
pursuant to a commitment entered into
prior to that date. The proposed change
would permit institutions to continue to
use the straight-line and sum-of-the-
years-digits method to amortize
premiums and deferred income only (1)
with regard to loans that were invested
in or committed to prior to December 18,
1982, and (2) where the use of such
methods was authorized at the time of
investment. This announcement of the
proposed early effective date (the date
of this proposal) is intended to prevent
institutions from making or acquiring
deeply-discounted loans solely for the
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purpose of obtaining a boost to earnings
from accelerated amortization of the
deferred income during the period that
the Board reviews the comments and
determines whether to adopt the
proposal in final form.

State Concurrence in Use of Deferral
Accounting

Section 563¢.14(b)(2) provides that a
state-chartered insured institution may
elect to defer and amortize gains and
losses from the disposition of loans and
certain other assets only if its state
supervisory authority has provided the
FSLIC with specific or blanket
concurrence for state law purposes in
the use of such accounting. 12 CFR
563c.14(b)(2) (1882) (as amended at 47
FR 2857, 22346 (1982)). The regulation
does not specify, however, how the
concurrence is to be communicated to
the FSLIC. The Board proposes to
amend § 563c.14 to provide that the
concurrence should be sent to the
Board's Principal Supervisory Agent at
the Federal Home Loan Bank of which
the insured institution is a member, with
a copy to the Director, Office of
Examinations and Supervision, at the
Board’s headquarters in Washington,
D.C.

Regulatory Flexibility Act Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act (Pub. L. No.
96-354; 5 U.S.C. 601 ef seq.), the
Chairman certifies that the proposed
amendments would not have a signifiant
economic impact on a substantial
number of small entities.

List of Subjects in 12 CFR Parts 563 and
563c

Savings and loan associations.

Because of the Board's concern over
the current effect of the amartization
methods proposed to be prohibited, the
Board has determined to accept
comments for a limited period of 30
days,

Accordingly, the Federal Home Loan
Bank Board proposes to amend Parts 563
and 563¢ of Subchapter D, Chapter V of
Title 12, Code of Federal Regulations, as
set forth below.

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 563—0PERATIONS

1. Amend paragraph (g)(9) of § 563.23-
1, as follows:

§ 563.23-1 Premiums, discounts, charges,
and credits with respect to loans; sale of
roal estate; and related items.

(8) Definitions, * * *

(9) The term “approved method"
means any one of the following methods
for computing amortization of a
capitalized premium or for recognizing
deferred income (e.g., discounts and
acquisition credits):

(i) “Straight-line” method, as
described in § 1.167(b)-1 of the Federal
Income Tax Regulations (26 CFR
1.167(b}-1). but not, as to loans made or
acquired on or after December 186, 1982
(excluding loans made or acquired after
such date pursuant to a commitment
entered into prior to such date), with
respect 1o premiums or deferred income
that exceed ten percent of the
outstanding principal balance of a
related loan on the date it is made or
acquired unless the loan will be fully
amortized within seven years of the date
of closing or acquisition,

(ii) “Sum-of-the-years-digits" method,
as described in § 1.167(b})-3 of the
Federal Income Tax Regulations (26 CFR
1.167(b)-3), but not, as to loans made or
acquired on or after December 16, 1982
{excluding loans made or acquired after
such date pursuant to a commitment
entered into prior to such date), with
respect to premiums or deferred income
that exceed ten percent of the
outstanding principal balance of a
related loan at the time it is made or
acquired unless the loan will be fully
amortized within seven years of the date
of closing or acquisitio

PART 563c—ACCOUNTING
REQUIREMENTS

2. Amend § 563c.14 by revising

paragraphs (b)(2), (b)(3)(ii) and (c)(2)
thereof, as follows:

§ 563c.14 Accounting for gains and losses
on the sale or other disposition of
mortgage loans, redeemable
leases, and certain
amortization of discounts and losses.,

(b) Amortization. * * *

the

(2) If it is & state-chartered institution,
exercise this election only if its state
supervisory authority has provided the
Corporation with either specific or
blanket concurrence for state law
purposes in the use of this accounting
treatment by sending the concurrence to
the Board's Principal Supervisory Agent
at the Federal Home Loan Bank of
which the institution is @ member, and
sending a copy of the concurrence to
Director, Office of Examinations and
Supervision, Federal Home Loan Bank

Board, 1700 G Street, N.W., Washington,
D.C. 20552; and

(3) Account for such gains and losses
as follow:

. . » . -

{ii) Such gains or losses shall be
amortized by the straight-line or level-
yield methods over a period not to
exceed the average of the remaining
terms to maturity of the disposed
mortgage loans or qualifying securities,
or, in the case of redeemable ground-
rent leases, a period not to exceed 40
years, with the yield calculated to
reflect the length of the amortization
period, Amortization periods for gains
shall be established in the same manner
as are amortization periods for losses
deferred in the same fiscal year.

(c) Matching the amortization of
discounts and losses.

(2) When long-term, deep-discount
securities are purchased or otherwise
acquired within six months preceding or
subsequent to the disposition of a
mortgage loan, mortgage-related
security or debt security with respect to
which an election to defer and amortize
any loss or gain has been made pursuant
to paragraph (a) of this section, the
resulting discount shall be amortized
over the same period and by the same
method used to amortize any matching
loss: Provided, that (i) The method used
for the loss is also an appropriate
method by which to amortize a discount,
and (ii) if the average of the remaining
terms to maturity of the securities
purchased is shorter than the period
used to amortize the matching loss, then
the average of the remaining terms to
maturity of the securities purchased may
be used as the amortization period for
the discount.

(3) If necessary to meet the
requirements of paragraph (c)(2) of this
section, an institution may change the
method and period by which the
matching loss is being amortized. When
making such a change, the amount of the
matching loss shall be that portion of the
loss that remains to be amortized as of
the date of the change.

(Secs. 402, 408, 407, 48 Stat. 1256, 1257, 1260,
as amended (12 U.S.C. 1725, 1726, 1730).
Rearg. Plan No. 3 of 1947, 12 FR 4881, CFR

1943-48 Comp., p. 1071)
By the Federal Home Loan Bank Board.

J. ). Finn,
Secretary.

[FR Doc. 83179 Flled 1-4-83; 845 am|
BILLING CODE §720-01-M
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NATIONAL CREDIT UNION
ADMINISTRATION

12CFR Part 710
Voluntary Liquidation of Federal Credit
Unions

AGENCY: National Credit Union
Administration.

ACTION: Proposed rule.

suMMARY: This rule would
amend Part 710 of the NCUA Rules and
Regulations by providing for a more
democratic process in approving a
voluntary liguidation by eliminating the
requirement that a majority of the
membership must approve the voluntary
liquidation. Instead, the will of the
majority of members who vote would
determine the voluntary liquidation
question. In addition, a number of
technical, housekeeping and sequential
section changes were made for
clarification purposes and to bring the
regulation current with previous changes
made to other regulations,

DATES: Comments must be received on
or before February 21, 1983.

ADDRESS: Send comments to Rosemary

Brady, Secretary to the Board, National
Credit Union Association, 1776 G Street
N.W., Washington, D.C. 20456.
FOR FURTHER INFORMATION CONTACT:
Lyle Mettler, Department of Insurance,
at the above address, (202) 357-1010.
SUPPLEMENTARY INFORMATION: The
voluntary liquidation regulation was
prepared under the authority contained
in Section 120(a) of the Federal Credit
Union Act (12 U.S.C. 1786(a)), which
authorizes NCUA to prescribe the rules
and for the dissolution of Federal credit
unions. Accordingly, 12 CFR Part 710
was promulgated, outlining in some
detail the process that must be followed
when & voluntary liquidation is
contemplated. The procedure essentially
involves the preparation of a notice that
is mailed to each member. This notice
informs the member of the decision by
the board of directors to place the credit
union into voluntary liquidation with a
request that the shares and loans be
confirmed. The regulation provides that
the credit union members shall have the
right to approve or disapprove the
voluntary liquidation proposal. This
provision is in general accord with
recognized principles of corporate law
and it is not the intent of these proposed
amendments to abolish the members’
rights to accept or reject a voluntary
liquidation in which their credit union
will be losing its identity.

It has been determined that the
majority affirmative vote of the
membership contained in § 710.1 is not

in the best interest of credit unions or
their members. The provision was
originally included to assure that a
voluntary liquidation proposal would
receive the attention of a majority of the
entire membership. In this way a smail
and aggressive minority of members
could not bind the entire membership on
a voluntary liguidation proposal.

As a practical matter, however, this
concern has proven relatively
unfounded. The provisions that are
currently contained in Section 710.3
assure that all members will receive
adequate notice of the voluntary
liquidation proposal and that all are
entitled to vole on it. P

The Administration sees no reason
why the question of whether or not to
liquidate the credit union be decided by
more than a simple majority of those
who vote, provided that all members
have been given reasonable notice of
the reason for liquidation and on
opportunity to vote. In addition to
unnecessary delays in a voluntary
liquidation caused by attempting to get
the majority of the members to vote,
another undesirable result is that the
majority voting requirement transforms
neutral indifference into a negative vote.

In order to bring the proposed rule
current with recent regulation and
procedural changes, sequential section
and format style changes have been
made for clarification purposes.

The proposed rule changes are as
follows:

Section 710.0 Scope and § 7101
Definitions are new sections added to
describe the rule intent and define key
terms used.

Section 710.1 Approval of
Liguidatien. Section has been retitled
§ 710,03 Approval of the Liguidation
Proposal by the Members. The
confusing, redundant voting procedures
have been deleted. The proposed voting
procedures follow the Federal Credit
Union Bylaw requirements. Subsection
(b} is the major change of the proposed
rule changing the membership voting
requirement for voluntary liquidation.

Section 710.2 Notice of Liquidation
to National Credit Union
Administration. Section has been

.retitled §710.4 Certification of Vote on

Ligquidation Proposal. New descriplive
title and minor word changes made for
clarification

Section 710.3 7ransactions of
Business During Liguidation. Section
has been redesignated § 710.6. Format
style changes made for clarification
purposes. The requirement of NCUA
Board approval to sell assets for an
amount insufficient to pay shareholders
at par has been changed to approval of

the Regional Director to conform with
current board delegations.

Section 7104 Notice of Liquidation
to Members. Section has been retitled
§ 710.3 Approval of the Liquidation
Proposal by Members, Minor format
changes made for clarification purposes.

Section 7105 Notice of Liquidation
to Creditors. Section has been
redesignated § 710.7. The membership
voting requirement has been changed in
accordance with the proposed rule.

“Section 7108 Report of
Commencement of Liquidation. Section
has been retitled § 710.8 Reports at
Commencement and During Liguidation.
New descriptive title and format style
changes made for clarification purposes.
The required report forms identify the
current financial reports used by Federal
credit unions,

Section 710.7 Reports During Period
of Liguidation. Section has been retitled
§ 7108 Reports at Commencement and
During Liquidation. New descriptive
title and format changes made for
clarification purposes.

Section 7108 Examinations of
Federal Credit Unions in Voluntary
Liguidation. Section has been
redesignated § 710.12. The elimination of
examination fees is to conform with
prior rule changes.

Section 710.9 Responsibility for
Conduct of Veluntary Liguidation.
Section has been redesignated § 710.5.
Format and style changes made for
clarification purposes. The supervisory
committee audit requirements have been
eliminated to conform with current
Administrative policy.

Section 71098 Partial Distribution.
Section has been redesignated § 710.9.
Redundant wording has been eliminated
for clarification purposes.

Section 71010 Completion of
Liguidation. Section has been retitled
§ 710.10 Distribution of Assets. New
descriptive title and format style change
for clarification purposes.

Section 71011  Distribution of
Assets. Section has been redesignated
§ 710,10, Format and style changes made
to eliminate redundant references to
membership approval in accordance
with proposed rule.

Section 710.12 Final Report. Section
has been retitled § 710.11 Final Reports.
Title changed as more than one report is
necessary. Format style and technical
changes made for clarification purposes.

Section 710.13  Retention of Records.
Redundant wording deleted.

Section 710.14 Cancellation of
Charter. Charter cancellation by NCUA
Board changed to Regional Director to
conform to current Board delegation.
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Section 71015 Further Instructions
and Information. Section has been
eliminated as unnecessary,

The Voluntary Liquidation Procedure
for Insured Federal Credit Unions,
NCUA 8040, Revised June 1972 will be
updated in conjunction with the
proposed rule change. A number of
revised liquidation forms and
procedural changes will be made to the
manual that will eliminate a number of
outdated reports and schedules
prepared by the credit union and
submitted to the Regional Director.

Regulatory Procedures
Regulatory Flexibility Act

The proposed regulation eliminating
the need for an affirmative vote of a
majority of the membership in order to
enter voluntary liguidation will reduce
the time needed to gather the vote which
in turn will reduce the liquidation costs
and allow a timely share payment to the
members. e

Therefore, a regulatory flexibility
analysis was not prepared for this
proposed regulation because it was
determined that the proposal will not
result in a significant economic impact
to a substantial number of small Federal
credit unions,

Paperwork Reduction Act

The reporting requirements set forth
in the proposed rule are being referred
to the Office of Management and Budget
in accordance with 44 U.S.C. 3504(h).

List of Subjects in 12 CFR Part 710

Credit unions,

Accordingly, the National Credit
Union Administration proposes to
amend 12 CFR Part 710 to read as set
forth below.

Dated: December 16, 1082.
Rosemary Brady,

Secrelary to the National Credit Union
Administration Board,

12 CFR Part 710 is proposed to be
revised to read as follows:

PART 710—VOLUNTARY
LIQUIDATION OF FEDERAL CREDIT
UNIONS

Sec.

7100 Scope.

7101 Definitions.

710.2 Notice of liquidation to National
Credit Union Administration,

7103 Appraval of the liquidation proposal
by members.

7104 Certification of vote on liquidation
proposal.

710.5 Responsibility for conduct of
voluntary liquidation,

7106 Transaction of business during
liquidation.

Sec, -

7107 Notice of liquidation to creditors.

7108 Reports at commencemen! and during
liquidation.

7108 Partial distribution.

710,10 Distribution of assets.

71011 Final reports.

710,12 Examinations of Federal Credit
Unions in voluntary liquidation.

710.13 Retention of records,

710.14 Cancellation of charter.

Authority: 12 U.S.C, 1766{a).

§710.0 Scope.

This partprescribes the procedures
that must be followed in order for a
Federal credit union to enter voluntary
liquidation.

§710.1 Definitions.

For the purpose of this Part, the
following definitions apply:

(a) "Liquidation Date" means the date
the board of directors decide to place
the question of liquidation to the
members.

(b) “Liquidating agent" means the
person appointed by the board of
directors to liquidate the credit union.
The board may delegate all or a part of
their responsibilities of the liquidation to
the liquidation agent. -

§710.2 Notice of liquidation to National
Credit Union Administration.

Within 10 days after the decision of
the board of directors to submit the
question of liquidation to the members,
the president shall notify the Regional
Director in writing, setting forth in detail
the reasons for the proposed action.

§710.3 Approval of the liquidation
proposal by members.

(a) When the board of directors
decide to seek the members' approval of
the liquidation, the members shall:

(1) Be given advance notice of the
meeting at which the liquidation
proposal is the be submitted, in
accordance with the provisions of
Article V, Federal Credit Union Bylaws.
The notice shall:

(i) Inform members that they have the
right to vote on the liquidation proposal
in person at the meeting called for that
purpose or by written ballot to be
received no later than the time and date
indicated in the notice.

(i) Have incorporated in or be
accompanied by a ballot for the
liquidation proposal.

(b} The liquidation proposal must be
approved by the affirmative vote of a
majority of the credit union members
who vote on the proposal.

§710.4 Certification of vote on liquidation
proposal.

Within 10 days after the vote of the
members on the question of liquidation,
the president sha‘il notify the Regional

Director in writing as to whether or not
thé members approved the proposed
liquidation. If the members have not
approved the liquidation and the board
decides that the credit union should
resume operations, the board may
rescind its original resolution to present
the question of liguidation to the
members. However, before rescinding
the original resolution, the board shall
notify the Regional Director of its intent
to resume operations and set forth in
detail the action which has been taken
to correct the conditions that caused the
board to seek liquidation.

§7105 Responsibility for conduct of
voluntary liquidation.

(a) The board of directors shall be
responsible for conserving the assets,
for expediting the liquidation, and for
equitable distribution of the assets to
the members.

(b) The board may appoint a
liquidating agent and delegate all or part
of the board's responsibilities to such
agent and may authorize reasonable
compensation for his services,

{c) The shall determine that the
liquidating agent and all persons
handling or having access to funds of
the credit union are adequately covered
by surety bond.

(d) The board or liquidating agent
shall appoint a custodian for the credit
union's records which are to be retained
for 5 years after the charter is canceled.

§710.6 Transaction of business during
liquidation.

(a) Immediately upon decision by the
board of directors to seek approval of
the members, payments on shares.
withdrawal of shares (except for
transfer of shares to loans and interest),
transfer of shares to another share
account, granting of loans, and making
investments other than short-term
investments as specified in paragraph
(b) of this section shall be suspended
pending action by the members on the
proposal to liquidate. On approval of the
members, payments on shares,
withdrawal of shares (except for
transfer of shares to loans and interest),
transfer to shares to another share

. account, granting of loans and making of

investments other than short-term
investments as specified in paragraph
(b) of this section shall be discontinued
permanently, Necessary expenses {0
complete the liquidation shall, however,
continue to be paid on authorization by
the board of directors or liquidating
agent during the period of liquidation.

(b) While the primary duty of the
board of directors during liquidation is
to convert loans and investments to
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cash at the earliest possible date, there
may be intervals during which funds
being accumulated prior to distribution
may be advantageously placed in short-
term, interest-bearing savings accounts
in institutions whose accounts are
insured by the Federal Deposit
Insurance Corporation or the Federal
Savings and Loan Insurance
Corporation. Common trust funds
approved as legal investments for
Federal credit unions, deposits in credit
unions insured by the Board, and short-
term U.S. Government obligations, or
short-term securities fully guaranteed as
to principal and interest by the U.S.
Government may be used as a source
for the investment of such excess funds.
These deposits should be withdrawable
upon demand. The liquidation of such
investments should be timed 5o as to
facilitate the planned distribution to the
members.

(c) The board of directors or the
liguidating agent must obtain approval
from, the Regional Director prior to
consummating any sale of assets which
would not provide sufficient funds to
pay s ré at par.

§710.7 Notice of liquidation to creditors.

On approval of the members of a
proposal to liquidate the credit union,
the board of directors shall immediately
have prepared and mailed to all
creditors & notice of liguidation
containing instructions to present their
claims to the credit union within 120
days for payment.

§7108 Reports at commencement and
during liquidation.

(a) Within 20 days following the
liquidation date, the treasurer or
liquidating agent conducting the
liquidation shall file the following
reports with the Regional Director:

(i) A combined report of operations,
which includes all the information
reported in (&) (i), (iii) and (iv) , with (V)
and (vi) of this section; or

(ii) Statement of Financial Condition,
FCU 109A.

(iii) Statement of Income, FCU 109B.

(iv) Statistical Report, FCU 109F.

(v) A schedule of members' share and
loan accounts showing account number,
name, share and loan balances, and

(vi) A schedule of delinquent loans
showing comments as to the
collectibility of each loan.

(b) Within 10 days from the close of
each calendar quarter, the treasurer or
liquidating agent will forward current
reports, as specified in paragraph (a) of
this section to the Regional Director.

§710.9 Partial distribution,

With the written approval of the
Regional Director, a partial distribution
of the credit union's assets may be made
to its members from cash funds
available on authorization by its board
of directors or liquidating agent.

§710.10 Distribution of assets.

(a) After all assets of the credit union
have been coverted to cash or round to
be worthless and all loans and debts
owing to it have been collected or found
to be uncollectable and all obligations of
the credit union have been paid, with
the exception of shares due its members,
the books shall be closed and the pro
rata distribution to members computed.

(b) Promptly after the pro rata
distribution to members has been
computed, checks shall be drawn for the
amounts to be distributed to each
member who has given a written
confirmation of his balance. The checks
shall be mailed to such members at their
last known address or handed to them
in person. The written confirmations
submitted by members to verify
balances shall be retained with the
credit union records.

(c) The Regional Director shall be
notified promptly of the date final
distribution of assets to the members is
started.

(d) Unclaimed share accounts which
have been dormant for the period which
makes them subject to the escheat or
abandoned property laws of the State in
which the credit union is located shall
})e paid to the State as required by such

aws.

§ 710.11 Final reports.

Within 120 days after the final
distribution to members is started, the
Federal credit union shall furnish to the
Regional Director the following:

(a) A schedule of unpaid claims, if
any, due members who failed to confirm
their balances in writing during
liquidation and whose share accounts
are not payable to the state under
applicable escheat or abandoned
property laws, and of unpaid claims, if
any, due members or creditors who
failed to cash final distribution checks
within the 120 days.

(b) This schedule shall be
accompanied by a certified check or
money order payable to the National
Credit Union Administration in the
exact amount of the total of these
unpaid claims. The Administration will
deposit said funds in & special account
where they will be held for the
individuals. Each individual, or any
authorized person on his behalf may
submit to the Adminfstration a written

claim for the amount of such funds held
for him.

{c) A schedule showing the book
number, name share balance at the
commencement of liguidation, pro rata
share of gain, the amount distributed to
each member and the amount of each
unclaimed share account paid to the
state under applicable escheat or
abandoned property laws. The check
number and date of payment to the
member or state should be included in
the schedule.

(d) A Summary Report on Liquidation
and Analysis of Assets Sold.

(£) The Certificate of Dissolution and
Liquidation signed under oath by the
president, treasurer, or agent who
conducted the liguidation and made the
final distribution of assets to the
members.

(g) The name and address of the
custodian of the Federal credit union's
records,

(h) The charter and insurance
certificate of the Federal credit union.

§710.12 Examinations of Federal Credit
Unions in voluntary liquidation.

When deemed advisable by the
Regional Director, an examination of the
books and records of a Federal credit
union may be made prior to, during, or
following completion of voluntary
liguidation.

§ 710.13 Retention of records,

All records of the liquidated credit
union necessary to establish that
creditors were paid and that member’s
shareholdings were equitably
distributed shall be retained by a
custodian appointed by either the board
or liquidating agent for a period of 5
years following the date of charter
cancellation.

§710.14 Cancellation of charter.

On proof that distribution of assets
has been made to members and after
receipt of the Certificate of Dissolution
and Liquidation, the Regional Director
shall cancel the charter of the Federal
credit union.

[FR Doc. 83-177 Plled 1-4-8% 145 am]
BILLING CODE 7534-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory Commission
18 CFR Part 271

[Docket No. RM79-76-154 (Texas-27)]
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ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs. Under section 107(c)(5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high-cost gas which
may receive an incentive price (18 CFR
271.703). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
notice of proposed rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the Railroad
Commission of Texas that the Middle
Wilcox (11,000'-15,000") Formation be
designated at a tight formation under

§ 271.703(d).

DATES: Comments on the proposed rule
are due on February 14, 1983. Public
Hearing: No public hearing is scheduled
in this docket as yet. Written requests
for a public hearing are due on January
14, 1983.

ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street
NE., Washington, D.C. 20426.

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8511, or Walter
W. Lawson, (202) 357-8556.
SUPPLEMENTARY INFORMATION:

Issued December 30, 1882

I, Background

On November 5, 1982, the Railroad
Commission of Texas (Texas) submitted
to the Commission a recommendation,
in accordance with § 271.703 of the
Commission's regulations {45 FR 56034,
August 22, 1880), that the Middle Wilcox
(11,000°~15,000') Formation located in
Lavaca County, Texas, be designated as
a tight formation. Pursuant to
§ 271.703(c)(4) of the regulations, this
notice of proposed rulemaking is hereby
issued to determine whether Texas’
recommendation that the Middle Wilcox
(11.000'-15,000") Formation be
designated a tight formation should be
adopted. Texas' recommendation and
supporting data are on file with the
Commission and are available for public
inspection.

I1. Description of Recommendation
Texas recommends that the Middle

Wilcox (11,000°-15,000') Formation in the
Vienna Field area of eastern Lavaca

County, Texas, Railroad Commission
District 2, be designated as a tight
formation. The recommended area is
located 14 miles east-southeast of
Halletsville, Texas, and 8 miles south-
southeast of Sublime, Tex., and is
comprised of the following 15 surveys:
James Ryan, A-42

Miguel Muldoon, A~34

E. W. Perry, A-350

Lev. T. Bostiok, A-95

E. W. Pery, A-358

P. Ansuldua, A-621

F. Baseldua, A-622

Peter Garza, A-632

J. A. Wynmaker, A-499

John W. Seymour, A-431

H. L. and B.P. R., A-523

A. M. Gillespie, A-833

H. E. and W.T.R.R., A-551

H. E. and W.T.R.R., A-550

North X John D. Ragsdale, A~377

The Middle Wilcox Formation within
the recommended area is encountered
between 11,000 feet and 15,000 feet as
measured on the log of the Mitchell
Energy Corporation C. F, Aschbacher
No. 1 well. The top of the Middle Wilcox
pay ranges in depth from approximately
—11,200 feet in the north to —13,300 feet
in the south,

111, Discussion of Recommendation

Texas claims in its submission that
evidence gathered through information
and testimony presented at a public
hearing in support of this
recommendation demonstrates that:

(1) The average in situ gas
permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy;

(2) The stabilized production rate,
against atmospheric pressure, of wells
completed for production from the
recommended formation, without
stimulation, is not expected to exceed
the maximum allowable production rate
set out in § 271.703(c)(2)(i)(B); and

(3) No well drilled into the
recommended formation is expected to
produce more than five (5) barrels of oil
per day.

Texas further asserts that existing
State and Federal Regulations assure
that development of the formation will
not adversely affect any fresh water
aquifers that are or are expected to be
used as a domestic or agricultural water
supply.

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No. 97, issued in
Docket No. RM80-68 (45 FR 53456,
August 12, 1980), notice is hereby given
of the proposal submitted by Texas that
the Middle Wilcox (11,000'-15,000')

Formation as described and delineated
in Texas' recommendation as filed with
the Commission, be designated as a
tight formation pursuant to § 271.703.

IV. Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street N.E., Washington, D.C.
20428, on or before February 14, 1983,
Each person submitting a comment
should indicate that the comment is
being submitted in Docket No. RM79-
76-154 (Texas-27) and should give
reasons including supporting data for
any recommendation. Comments should
include the name, title, mailing address,
and telephone number of one person to
whom communications concerning the
proposal may be addressed. An original
and 14 conformed copies should be filed
with the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission's
Office of Public Information, Room 1000,
825 North Capitol Street N.E.,
Washington, D.C,, during business
hours.

Any person wishing to present
testimony, views, data, or otherwise
participate at a public hearing should
notify the Commission in writing of a
desire to make an oral presentation and
therefore request a public hearing. Such
request shall specify the amount of time
requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than January 14,
1983,

List of Subjects in 18 CFR Part 271

Natural gas, Incentive price, Tight
formations.

(Natural Gas Policy Act of 1978, 15 U.S.C.
3301-3432) )

Accordingly, the Commission
proposes to amend the regulations in
Part 271, Subchapter H, Chapter [, Title
18, Code of Federal Regulations, as set
forth below, in the event Texas'
recommendation is adopted.

Kenneth A. Williams,
Director, Office of Pipeline and Producer
Regulation.

PART 271--{AMENDED]

Section 271,703(d) is amended by
adding subparagraph (153) to read as
follows:

§271.703 Tight formations.,

(d) Designated tight formations.
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' (115) through {152) [Reserved).

(153) Middle Wilcox (11,00-15,000')
Formation in Texas. RM78-76-154
(Texas-27).,

(i) Delineation of formation. The
Middle Wilcox Formation is located in
Lavaca County, Texas, Railroad
Commission District 2. The designated
area is located 14 miles east-southeast
of the Halletsville, Texas, and 8 miles
south-southeast of Sublime, Texas, and

is comprised of the following 15 surveys:

James Ryan A-42, Miguel Muldoon A~
34, E. W. Perry A-359, Lev. T. Rostiok
A-95, E. W. Perry A-358, P. Ansuldua
A-821, F. Baseldua A-622, Peter Garza
A-632, |. A. Wynmaker A-499, John W,
Seymour A-431, H. L. and B. P. R, A-523,
A. M. Gillespie A-633, H.E. and
W.T.RR. A-551, H.E. and W.T.R.R, A-
550, and North 1/3 John D. Ragsdale A-
377.

(ii) Depth. The Middle Wilcox
Formation is defined as that formation
which is encountered between 11,000
feet and 15,000 feet as measured on the
log of the Mitchell Energy Corporation
C. F. Aschbacher No. 1 well. The top of
the Middle Wilcox pay ranges in depth
from approximately —11,200 feel in the
north to —13, 300 feet in the south.

[FR Doc. 53-249 Piled 1-4-&% 8:45 o)
BILLING CODE &6717-01-M

18 CFR Part 271

[Docket No. RM79-76-158 (Texas—28))
High-Cost Gas Produced From Tight
Formations; Texas

AGENCY: Federal Energy Regulatory
Commission, Energy.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107(c)(5) of the Natural Gas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determined that
the gas is produced under conditions
which present extraordinary risks or
costs. Under section 107(c)(5). the
Commission issued a final regulation
designating natural gas produced from
light formations as high-cost gas which
miy receive an incentive price (18 CFR
271.703), This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for
designation as tight formations. This
hotice of proposed rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the
fecommendation of the Railroad

Commission of Texas that the Vicksburg
(12,000' Boyt Sand) Formation be
designated as a tight formation under

§ 271.703(d).

DATES: Comments on the proposed rule
are due on February 14, 1883. Public
Hearing: No public hearing is scheduled
in this docket as yet. Written requests
for a public hearing are due on January
14, 1983,

ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street,
N.E., Washington, D.C. 20426

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, (202) 357-8511, or Walter
W. Lawson, (202) 357-8556.
SUPPLEMENTARY INFORMATION:

Issued: Dacembar 30, 1982.
Background

On November 9, 1982, the Railroad
Commission of Texas (Texas) submitted
to the Commission a recommendation,
in accordance with § 271.703 of the
Commission's regulations (45 FR 56034,
August 22, 1980), that the Vicksburg
{12,000' Boyt Sand) Formation, located
in Hidalgo County, Texas, be designated
as a tight formation. Pursuant to
§271.703(c)(4) of the regulations, this
notice of proposed rulemaking is hereby
issued to determine whether texas'
recommendation that the Vicksburg
{12,000" Boyt Sand) Formation be
designated a tight formation should be
adopted. Texas' recommendation and
supporting data are on file with the
Commission and are available for public
inspection.

11. Description of Recommendation

Texas recommends that the Vicksburg
{12,000' Boyt Sand) Formation in Hidalgo
County, Texas, Railroad Commission
District 4, be designated as a tight
formation. The recommended area is
within a 2.5 mile radius of the CNG
Producing Company Boyt No. 1 well and
consists of approximately 12,000 acres.
This well is located 18,725 feet south
and 1,800 feet eas! of the northwest
corner of the Dyonisio Ramirez Porcion
78, Abstract No. 563, Hidalgo County,
Texas.

The recommended formation lies in
the Vicksburg—Frio trend of Hidalgo
County. Vicksburg sediments are
present in this area of Texas from
depths of approximately 7,500 feet 10 as
deep as 16,000 feet. The Vicksburg
(12,000° Boyt Sand) Formation is
identified as that formation occurring
between the measured depths of 11,802
feet and 12, 186 feet on the induction

electrical log of the CNG Producing
Company Boyt No. 1 well.

111, Discussion of Recommendation

Texas claims in its submission that
evidence gathered through information
and testimony presented at a public
hearing in support of this
recommendation demonstrates that:

(1) The average in situ gas
permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy;

(2) The stabilized production rate,
agains! atmospheric pressure, of wells
completed for production from the
recommended formation, without
stimulation, is not expected to exceed
the maximum allowable production rate
set out in § 271.703(c){2)(i)(B); and

(3) No well drilled into the
recommended formation is expected to
produce more than (5) barrels of oil per
day,

Texas further asserts that existing
State and Federal regulations assure
that development of this formation will
not adversely affect any fresh water
aquifers that are or are expected to be
used as a domestic or agricultural water
supply.

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No. 97, issued in
Docket No. RM80-68 (45 FR 53456,
August 12, 1980}, notice is hereby given
of the proposal submitted by Texas that
the Vicksburg (12,000’ Boyt Sand)
Formation as described and delineated
in Texas' recommendation as filed with
the Commission, be designated as a
tight formation pursuant to § 271.703.

TV. Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426, on or before February 14, 1983,
Each person submitting a comment
should indicate that the comment is
being submitted in Docket No, RM70-
76-158 (Texas—28) and should give
reasons including supporting data for
any recommendation. Comments should
include the name, title, mailing address,
and telephone number of one person
whom communications concerning the
proposal may be addressed. An original
and 14 conformed copies should be filed
with the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission's
Office of Public Information, Room 1000,
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825 North Capitol Street, NE.,
Washington, D.C., during business
hours.

Any person wishing to present
testimony, views, data, or otherwise
participate at a public hearing should
notify the Commission in writing of a
desire to make an oral preseatation and
therefore request a public hearing. Such
request shall specify the amount of time
requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than January 14,
1983,

List of Subjects in 18 CFR Part 271

Natural gas, Incentive price, Tight
formations.

(Natural Gas Policy Act of 1978, 15 US.C.
§§ 3301-3432)

Accordingly, the Commission
proposes to amend the regulations in
Part 271, Subchapter H, Chapter I, Title
18, Code of Federal Regulations, as set
forth below, in the event Texas'
recommendation is adopted.

Kenneth A. Williams,
Directar, Office of Pipeline and Producer
Regulation.

PART 271—[AMENDED]

Section 271.703(d) is amended by

adding subparagraph (154) to read as
follows:

§271.703 Tight formations.

(d) Designated tight formations.

» » - -

{115) through [153) [Reserved]

(154) Vicksburg (12,000' Boyt Sand)
Formation in Texas. RM79-76-158
(Texas—28).

(i) Delineation of formation. The
Vicksburg (12,000" Boyt Sand) Formation
is located in Hidalgo County, Texas,
Railroad Commission District 4. The
designated area is within a 2.5 mile
radius of the CNG Producing Company
Boyt No. 1 well located 18,725 feet south
and 1,800 feet east of the northwest
corner of Dyonisio Ramirez Porcion 78,
Abstract No. 563,

(ii) Depth. The Vicksburg [12,000' Boy!
Sand) Formation is identified as that
formation occurring between the
measured depths of 11,802 feet and
12,186 feet on the induction electrical log
of the CNG Producing Company Boyt
No. 1 well.

[FR Dot 83-1250 Filed 1-4-83: 545 am)
BILLING CODE 6717-0%-M

18 CFR Part 271

[Docket No. RM79-76-161 (Texas—7
Addition 1)}

High-Cost Gas Produced From Tight
Formations; Texas

AGENCY: Federal Energy Regulatory
Commission, Energy.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission is authorized by
section 107{c){5) of the Natural Cas
Policy Act of 1978 to designate certain
types of natural gas as high-cost gas
where the Commission determines that
the gas is produced under conditions
which present extraordinary risks or
costs. Under section 107(c)(5), the
Commission issued a final regulation
designating natural gas produced from
tight formations as high-cos! gas which
may receive an incentive price’(18 CFR
271.708). This rule established
procedures for jurisdictional agencies to
submit to the Commission
recommendations of areas for

, designation as tight formations. This

notice of proposed rulemaking by the
Director of the Office of Pipeline and
Producer Regulation contains the
recommendation of the Railroad
Commission of Texas that an additional
area of the Lower Wilcox (Midcox)
Formation be designated as a tight
formation under § 271.703(d).

DATES: Comments on the proposed rule
are due on February 14, 1983. Public
Hearing: No public hearing is scheduled
in this docket as yet. Written requests
for a public hearing are due on January
14, 1983,

ADDRESS: Comments and requests for
hearing must be filed with the Office of
the Secretary, 825 North Capitol Street,
N.E., Washington, D.C. 20426,

FOR FURTHER INFORMATION CONTACT:
Leslie Lawner, [202) 357-8511, or Walter
W. Lawson (202) 357-8558,
SUPPLEMENTARY INFORMATION:

Issued: December 30, 1082,
1. Background

On November 9, 1982, the Railroad
Commission of Texas (Texas) submitied
to the Commission a recommendation,
in accordance with § 271.703 of the
Commission’s regulations {45 FR 56034,
August 22, 1980), that an additional area
of the Lower Wilcox {Midcox)
Formation, located in Colorado County
in the southeastem part of the State of
Texas, be designated as a tight
formation. The Commission previously
adopted recommendations that the
Lower Wilcox Formation in parts of
Wharton, Austin and Colorado Counties

be designated as a tight formation
(Order No. 133 issued February 19, 1961,
in Docket No. RM79-76 [Texas—7) and
Order No. 210 issued February 5, 1981, in
Docket No. RM79-76 (Texas 7
Addition]). Pursuant to § 271.703{c){4) of
the regulations, this notice of proposed
rulemaking is hereby issued to
determine whether Texas'
recommendation that the Lower Wilcox
(Midcox) Formation be designated a
tight formation should be adopted.
Texas’ recommendation and supporting
data are on file with the Commission
and are available for public inspection.

IL Description of Recommendation

Texas recommends that the Lower
Wilcox (Midcox) Formation encountered
in the central portion of Colorado
County, Texas, approximately five miles
northeast of the town of Rock Island,
Railroad Commission District 3, be
designated as a tight formation. The
recommended area is within a 2.5 mile
radius around the Holt Oil and Gas
Corporation (formerly Perkins Oil
Company) Kleimann Unit No. 1 well
located 1,500 feet from the east line and
500 feet from the north line of the J. E.
Hester Survey A-740. The area includes
all or a part of the following surveys: C.
S. Andrews A-71, B. Bassford A-85,
Marmaduke Baton A-105, BP.B. & C,
RR. A-122, F, Besch A-128, F. Bezdek A-
736, R.W. Byars A-809, John Dalrymple
A-179, R. L. Foard A-714, Louis Henry
A-339, John E. Hester A-740, C.
Hutching A-348, 1 & C.N. RR. A-269, A-
310, and A-632, Willis Johnson A-357,
William Kelly A-372, S. H. Kolb A-746,
Jos. Krumpholz A-744, R. Krumpholz A-
743, |. Lessing A-397, Geo, E. Looney A-
381, P. H. Mayes A-426, and A-427, Geo.
Metz A-409, N. Minter A-930, W. Minter
A-931, W. A. Minter A-829, N. H. Morris
A-415, Jones H. Ryan A-484, S, A. & M.
G. RR. A-538, and A-537, B. Scheller A-
514, F. Scheller A-515, Socorro Farming
Co. A-872, Jno. R, Standish A-522, |.
Tinkler A-757, J. W. Tinkler A-777, ]. .
Townsend A-575, ]. L. Townsend A-750.
A-751, and A-752, Waco Mig. Co. A-
611, A-816, A-817, A-618 and A-619, C,
J. Ward A-587, and A-588, E. P.
Whitfield A-820.

The Lower Wilcox Formation in this
area is a thick sequence of Interbedded
sands and shales of marine nearshore
deposition. It is located below the
Claiborne Formation and above the
Midway Formation. The sands in the
Kleimann Unit No. 1 well are very close
to the base of the Wilcox Formation and
may be a part of the underlying Midway
Formation. Because of the uncertainty of
the location of the sands in the
stratigraphic column, they have been
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given a local nomenclature designation
of “Mideox.” The top of the Lower
Wilcox (Midcox) Formation in the
Kleimann Unit No. 1 well is located at
an approximate log depth of 11,650 feet
and has an approximate thickness of 344
feet,

1L Discussion of Recommendation

Texas claims in its submission that
evidence gathered through information
and testimony presented at a public
hearing convened by Texas on this
matter demonstrates that:

(1) The average in situ gas
permeability throughout the pay section
of the proposed area is not expected to
exceed 0.1 millidarcy;

(2) The stabilized production rate,
against atmospheric pressure, of wells
completed for production from the
recommended formation, without
stimulation, is not expected to exceed
the maximum allowaﬁle production rate
set out in § 271.703(c)(2)(i)(B); and

(3) No well drilled into the
recommended formation is expected to
produce more than five (5) barrels of oil
per day,

Texas further asserts that existing
State and Federal regulations assure
that development of this formation will
not adversely affect any fresh water
aquifers that are or are expected to be
used as a domestic or agricultural water
supply.

Accordingly, pursuant to the authority
delegated to the Director of the Office of
Pipeline and Producer Regulation by
Commission Order No. 97, issued in
Docket No. RM80-88 (45 FR 53456,
August 12, 1980), notice is hereby given
of the proposal submitted by Texas that
the Lower Wilcox (Midcox) Formation,
as described and delineated in Texas'
recommendation as filed with the
Commission, be designated as a tight
formation pursuant to § 271.703.

IV. Public Comment Procedures

Interested persons may comment on
this proposed rulemaking by submitting
written data, views or arguments to the
Office of the Secretary, Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426, on or before February 14, 1983,
Each person submitting a comment
should indicate that the comment is
being submitted in Docket No. RM79-
76~161 (Texas—7 Addition 1I), and
should give reasons including supporting
data for any recommendation.
Comments should include the name,
title, mailing address, and telephone
aumber of one person to whom
Communications concerning the
Proposal may be addressed. An original
and 14 conformed copies should be filed

with the Secretary of the Commission.
Written comments will be available for
public inspection at the Commission's
Office of Public Information, Room 1000,
825 North Capitol Street, NE.,
Washington, D.C,, during businesss
hours,

Any person wishing to present
testimony, views, data, or otherwise
participate at a public hearing should
notify the Commission in writing of a
desire to make an oral presentation and
therefore request a public hearing. Such
request shall specify the amount of time
requested at the hearing. Requests
should be filed with the Secretary of the
Commission no later than January 14,
1983.

List of Subjects in 18 CFR Part 271

Natural gas, Incentive price, Tight
formations.

(Natural Gas Policy Act of 1978, 15 US.C.
§§ 3301.3432)

Accordingly, the Commission
proposes to amend the regulations in
Part 271, Subchapter H, Chapter I, Title
18, Code of Federal Regulations, as set
forth below, in the event Texas'
recommendation is adopted.

Kenneth A. Williams,
Director, Office of Pipeline and Producer
Regulation.

PART 271—{AMENDED]

Section 271.703(d) is amended by
revising subparagraph (18](iii) to read as
follows;

§271.703  Tight formations.

(d) Designated tight formations.

(18) Lower Wilcox Formation in
Texas, RM-76-161 (Texas—7).

(i) Three County Area. * * *

(ii) Bonus, S. (Wilcox 13,900 ) Field.

(iii) Lower Wilcox (Midcox)
Formation~—{A) Delineation of
formation. The Lower Wilcox (Midcox)
Formation is found approximaltely five
miles northeast of the town of Rock
Island in central Colorado County,
Texas, Railroad Commission District 3,
The designated area is within a 2.5 mile
radius around the Holt Oil & Gas
Corporation (formerly Perkins Oil
Company) Kleimann Unit No. 1 well
located in the J. E. Hester Survey A-740,

(B) Depth. The top of the Lower
Wilcox (Midcox) Formation is found at
an approximate log depth of 11,650 feet

in the Kleimann Unit No. 1 well and is
344 feet thick,

[FR Doc. #3-251 Filed 1-4-80; 845 am)

BILLING CODE 6717-01-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

23 CFR Part 1209
[Docket No. 82-18; Notice 4]

Incentive Grant Criteria for Alcohol
Traffic Safety Programs

AGENCY: National Highway Traffic
Safety Administration, (NHTSA),
Transportation.

ACTION: Notice of proposed rulemaking
and notice of public hearings.

SUMMARY: This notice proposes criteria
for determining effective programs to
reduce traffic accidents resulting from
persons driving while under the
influence of alcohol. This effort is
undertaken pursuant to Pub. L. 97-364,
which provides for two categories of
federal incentive grants, basic grants
and supplemental grants, to States that
implement effective programs to reduce
drunk driving. This rulemaking will also
set forth the means by which a State
may certify to NHTSA facts necessary
to establish grant eligibility, and the
procedure by which NHTSA will award
such grants. This notice also announces
a public hearing and invites submission
of written comments to the public
docket on this subject.

DATES: A public hearing will be held on
January 11, 1983, All written comments
must be received by January 14, 1983,
The agency will isue a final rule on
February 1, 1983. The criteria for a basic
grant will go into effect upon publication
of the final rule. The criteria for a
supplemental grant are scheduled by
statute to become effective on April 1,
1983,

ADDRESSES: The January 11, 1983,
hearing will be held at the Omni
International Hotel, Elizafield Room, 1
Omni International, Atlanta, Georgia.
The hearing schedule will be from 9 a.m.
to 12 p.m, and from 1:30 p.m. to 5 p.m.
Written comments should refer to the
docket number and the number of the
notice and be submitted to: Docket
Section, Room 5109, Nassif Building, 400
Seventh Street, SW,, Washington D.C.
20590 (Docket hours are 8 a.m. to 4 p.m.)
FOR FURTHER INFORMATION CONTACT:
Mr. George Reagle, Associate
Administrator for Traffic Safety
Programs, National Highway Traffic
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Safety Administration, 400 Seventh
Street, SW. Washington, D.C, 20590
(202-428-0837). To schedule a time for
appearing at the January hearing
contact: Marian Tomassoni or Joe
Jeffrey, Office of Associate
Administrator for Traffic Safety
Programs, NHTSA 400 Seventh Street,
SW., Washington, D.C. 20590 (202-426~
1634).

SUPPLEMENTARY INFORMATION: On
November 4, 1982, (47 FR 51152) the
National Highway Traffic Safety
Administration (NHTSA) issued an
advance notice of proposed rulemaking
seeking comments on possible ways to
implement the alcohol traffic safety
incentive grant program established by
Pub. L. 97-364 (23 U.S.C. 408, the Act).
NHTSA primarily sought comments on
what definitions and criteria the agency
should establish for States to be eligible
for both basic and supplemental grants,
which can total up to 50 percent of the
amount apportioned to a State under
Section 402 of the Highway Safety Act
of 1966.

To provide an increased opportunity
for public comment, NHTSA held a
public hearing on December 13, 1982, in
Washington, D.C. on the proposal.
Persons representing numerous States,
professional organizations, citizen
groups, and others testified. In addition,
many interested parties submitted
writlen comments to the docket for this
rulemaking.

The proposal being issued today is
based on the agency's review of the
hearing testimony, comments received
on the advance notice of proposed
rulemaking and the Interim Report to the
Nation prepared by the Presidential
Commission on Drunk Driving. The
agency will hold a public hearing on this
proposal on January 11, 1883 in Atlanta,
Georgia to coincide with a meeting of
the National Association of Gavernors'
Highway Safety Representatives.
Significant comments to the first notice
are addressed below.

Basic Grant Criteria

The Act established four criteria that
must be met by a State in order to be
eligible for a basic grant in the amount
of 30 percent of each State’s fiscal year
1983 apportionment under section 402 of
the Highway Safety Act, The agency
notes again that because the four basic
criteria are statutorily mandated by
Congress, the agency does not have the
authority to change, by deletion or
addition, the substantive requirements
for a basic grant, as was requested by
some of the commenters. As was also
previously noted, however, several of
the terms used in the statutory language

setting forth the basic grant criteria
were undefined, and the agency sought
comments on several possible
definitions that the agency believed
would be consistent with the legislative
purpose of the Act. In addition, NHTSA
sought comments on ways by which
States might most easily and effectively
demonstrate that the basic grant criteria
have been met.

Criterion No. 1: Prompt License
Suspension

The first criterion established by
Congress for basic grant eligibility
requires:

The prompt suspension, for a period not
less than ninety days in the case of a firs!
offender and not less than one year in the
case of any repeat offender, of the driver’s
license of any individual who a law
enforcement officer has probable cause under
State law to believe has committed an
alcohol-related traffice offense, and (i) to
whom is administered one or more chemical
tests to determine whether the individual was
intoxicated while opérating the motor vehicle
and who is determined, as a result of such
tests 1o be intoxicated, or (ii) who refuses to
submit to such & test as proposed by the
officer.

Terms Used: “Prompt”

The agency proposed to define
“prompt” as a mandatory suspension of
the privileges of a driver's license which
occurs no later than 30 days after a
person is arrested for drunk driving. A
number of States commented that in
order to comply with such a stringent
time requirement, they would have to
implement entirely new programs to
process driver license suspensions
administratively, A representative of the
State of New Jersey estimated that
adopting such a system, with all the
necessary due process safeguards,
would cost more than the value of any
basic grant for which it might therefore
become eligible, and noted that under its
system of judicially administered
suspension, the average license
suspension occurs within 46 days. Based
on a survey of its membership, the
National Association of Governors'
Highway Safety Representatives
(NAGHSR) recommended the agency
define promp! suspension as suspension
within 45 days. NAGHSR noted that 19
of the 3¢ members responding to the
survey currently take at least 60 or more
days to suspend or revoke a license.
NAGHSR said setting a 45-day period,
would act as an incentive for States to
accelerate their license suspension
processes. Rhode Island recommended
that the agency consider requiring
States to process a certain percentage of
all suspensions within the 30 day
criterion.

The agency recognizes that currently
mos! States impose a license suspension
within 30 to 80 days after a person is
convicted of an alcohol-related traffic
offense, with the process of trial and
conviction taking anywhere from 60
days to one year from the date of arrest.
The legislative history of the Act
emphasizes that Congress wanted to
increase the deterrance effect of license
suspension by cutting down on the long
delays between arrest and subsequent
license sanction.

The Presidential Commission on
Drunk Driving (the Commission) in its
Interim Report to the Nation also
stressed the need to establish license
suspension as a swift and certain
penalty for drunk driving. The
Commission’s report cited examples of
how such systems can be established
either administratively or judicially.

Experience in such States as
Minnesota and lowa has shown that
administrative license suspension can
be effective. The agency recognizes that

‘ setting up the necessary administrative

procedures can be costly, but believes
that in carrying out its authority under
the Act it would not necessarily be
inappropriate to consider measures
which may not be initially cost-effective,
in and of themselves, or in comparison
with the size of potential grants,

To accommodate these concerns, the
agency proposes to define "prompt” as
suspension of a license within 30 days of
arrest for at least 60 percent of the
suspension cases. In addition, the
acency proposes that the overall
average time to suspend a license
cannot exceed 45 days.

The agency recognizes that if
suspensions are judically imposed, there
may be an increase in requests for jury
trials and thus the average time to
suspend a license may increase. The
agency believes that permitting the
average time to be 45 days will allow a
sufficient margin of time to account for
instances where trial backlogs prevent
suspension within 45 days.

As discussed in the comments, the
agency recognizes that all States may
not be able 1o comply with a 30-day
requirement, but that some already do.
The agency believes that allowing 60
days to process a suspension, as
requested by some States, would not
require States to increase their efforts os
required by the Act. Requiring States lo
suspend licenses within 30 days of
arrest would require many States to
significantly improve their judicial or
administrative license suspension
process. A 30-day period will also allow
States that choose to use an
administrative process sufficient time 10
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provide license suspension appeal
hearings that will satisfy the due
process standard.

The agency cannot adopt the
suggestion of the California Highway
Patrol that the time period for
suspension be measured from date of
conviction, rather than the date of
arrest. The Act specifically mandates
that the time period is to be measured
from date of arrest.

In the advance notice, NHTSA said
that States which authorize the
immediate suspension of driving
privileges by physical confiscation of a
license upon arrest would meet the
prompt suspension criterion. One
commentator has correctly noted that
the physical taking of a license does not
itself suspend a license, and that
suspension only results from a
subsequent action of the licensing
authority in the State.

“Suspension™

Several of the commenters, such as
the American Automobile Association
[AAA), Florida Bureau of Highway
Safety and the California Highway
Patrol, requested the agency specifically
to include within the definition of
“suspension” the use of restricted
licenses, L.e., a suspension of some, but
not all, driving privileges for a stated
period. Such restricted licenses
commonly are used to permit driving for
limited purposes, such as going to work
and attending an alcohol education or
treatment program. Several commenters,
such an NAGHSR, also noted that the
Impact of a 80-day suspension can vary
widely between rural areas, where
public transportation is limited or
unavailable, and urban areas, where a
loss of driving privilege may not cause
lransportation difficulties. All
tommenters addressing the issue agreed
that restricted licenses shiould only be
used for first offenders.

_Because the issue of restrictive
licenses was not addressed by the
majority of commenters the agency
secks additional comment on this issue.
The principal intent of the draftsmen
was as stated in the Act's full 80-day
Suspension of all driving privileges.
Testimony was received by the
Commission on both sides of the issue,
and tended to show both lax and
stringent enforcement of restrictions,
depending on the jurisdictions and
évailable enforcement resources
Inx‘o]\“?(l. The Commission has
‘entatively recommended that strict
uniform standards should be adopted to
govern such sanctions, and that they be
tllowed only in exceptional cases.

The agency believes that the carefully
tontrolled use, in exceptional

circumstances specific 1o the offender,
and under statewide published
guidelines, of a 30-day full suspension of
driving privileges followed by a 60-day
period of enforced restricted driving,
could fulfill the congressional purposes
of using license sus ion as a key
deterrent to drunk ng. A promptly
imposed 30-day period of full suspension
impresses the drunken driver that
punishment is swift and certain.
Allowing the use of restricted license
can help ensure that the driver can
attend an appropriate education/
rehabilitation program within a short
time of committing the offense.

The agency believes that the use of
restricted licenses would not in any
event be warranted for repeat offenders
or for those who refuse to take a
chemical test under the implied consent
slatutes,

NHTSA therefore seeks comments on
two alternative definitions of the term
“suspension.” The first would define
suspension as including only a full loss
of driving privileges for the statutory
period of 80 days. The second would
allow the use of a 30-day full
suspension, followed by a 60-day period
of restricted driving privileges, under
State-wide published guidelines, in
exceptional circumstances specific to
each offender, and for the limited
purpose of driving between a residence
and a place of employment, and/or to
and from an alcohol education or
treatment program.

Repeat Offender

NHTSA's proposal to define a repeat
offender as anyone convicted of DWI or
a similar alcohol-related traffic offense
more than once in five years was
supported by the commenters and
therefore the agency is proposing to
adopt the definition in the final rule.

Refusal of Second Test

The agency proposed that mandatory
license suspension should apply lo a
refusal by & driver to take more than
one chemical test, even if the driver
consented to the first test. The
California Highway Patrol support the
use of a second test in instances where
the officer has a reasonable belief that
the driver is under the influence of
drugs. North Carolina, however,
suggested that the requirement for a
second test is unnecessary and could be
counterproductive by eroding public
confidence in the alcohol breath test
program.

One commenter who supported the
proposed approach nevertheless
suggested that the agency either delete
the requirement or incorporate it as a
criterion for a supplemental grant, on

the asserted grounds that such a
requirement could necessitate a change
in every State law in a very short time
for States to be eligible for a basic grant.

The statutory language does not
permit such an interpretation. The
agency's understanding of the
Congressional intent in the language of
the criterion is a desire to ensure that
where a second test is authorized, and
proposed to a driver under State law, a
refusal should be grounds for mandatory
suspension. The agency concurs and
proposes no change.

Demonstrate Compliance

Commenters did not oppose the
proposed showings that NHTSA set
forth by which States might demonstrate
compliance with this criterion. The
agency therefore proposes to adopt a
requirement in the final rule that States
provide NHTSA with a copy of the law,
regulation or guideline implementing

* mandatory license suspension,

information on the number of licenses
suspended, the average length of
suspension for first-time and repeat
offenders and for refusals to take
chemical test and the average number of
days between the offense and the
sanctioning action.

Criterion No. 2: Mandatory Sentence

The second criterion established by
Congress for basic grant eligibility
requires:

A mandatory sentence, which shall not be
subject to suspension or probation, of (i)
imprisonment for not less than 48 consecutive
Kours, or (ii) not less than ten days of
community servics, of any person convicted
of driving while intoxicated more than once
in any five-year period.

Commenters uniformily supported the
imposition of mandatory sentences.
Several commenters, such as New York
and Missouri, requested the agency to
more specifically define what is meant
by “imprisonmen!”, They pointed out
that most States have a serious problem
with jail overcrowding. To provide
States with more flexibility, the agency
is proposing that imprisonment be
interpreted 80 as to include confinement
(restriction of freedom to leave) not only
in the traditional prison/jail
environment, but also in such places as
minimum security facilities or in-patient
rehabilitation/treatment centers.
Confinement in such facilities would
provide the same deterrence as
confinement in jail.

Several California agencies objected
to the requirement that the period of

- minimum imprisonment be 48

consecutive hours. They pointed out that
in California the sentence time does not
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have to consist of full 24-hour days nor
does it have to be consecutive, The
criteria of “48 consecutive hours" is
statutorily mandated in the Act and
therefore cannot be changed by NHTSA.
Likewise, Massachusetts’ suggestion
that the penalty be more severe and
Missouri's suggestion that requiring
participation in a long-term
rehabilitation program with supervised
probationary conditions be adopted as
an alternative to a mandatory sentence
cannot be adopted, although more
severe minimum penalties would of
course establish eligibility.

Demonstrate Compliance

No commenter opposed the proposed
requirement for demonstrating
compliance with this criterion.
Therefore, the agency proposes to adopt,
in the final rule, a requirement that
States provide NHTSA with copies of
the existing legislation or regulations on
the subject, and with information on the
numbers of people convicted of an
alcohol-related traffic offense more than
once in any five year period, the places
of confinement used and the average
sentences imposed for those persons.

Criterion No. 3: lllegal Per Se Laws

The third criterion established by
Congress for basic grant eligibility
requires State to have a law that:

Provides that any person with a blood
alcohol concentration of 0.10 percent or

greater when driving a motor vehicle shall be
deemed to be driving while intoxicated.

The agency's proposal to accept a
State per se law, which makes the act of
driving with a blood alcohol
concentration (BAC) of 0.10 percent an
offense in and of itself as evidence of
compliance with this criterion was
uniformly supported and the agency
therefore proposes to adopt the same
interpretation in the final rule.

Criterion No. 4: Increased Enforcement/
Public Information Efforts

The fourth and final criterion
established by Congress for the basic
grant eligibility requires:

Increased efforts or resources dedicated to
the enforcement of alcohol-related traffic
laws and increased efforts to inform the
public of such enforcement.

NHTSA proposed that States
demonstrate increases in their levels of
alcohol-related enforcement and public
information efforts by comparing the
levels of effort in fiscal year 1982 with
fiscal year 1981. The use of 1981 and
1982 was viewed as reasonable by some
commenters, such as Mississippi.
Others, such as the International
Association of Chiefs of Police (IACP),

commented that the 1981-1982 time
frame might not provide an accurate
measure. IACP said that many law
enforcement agencies have emphasized
efforts to reduce drunk driving as a
priority program for the past several
years. The agency agrees that it may be
more appropriate to use a baseline
which takes into account a State's
activities over a longer period of time.
The agency therefore proposes that the
baseline measurement consist of either
the comparison of FY 82 (or later years)
with the one preceding year, or with the
average of the State's enforcement and
public information activities over the
three years preceding the year in which
a State first applies for a grant.
However, to qualify for subsequent year
grants a State should demonstrate
increased efforts over the preceding
year program.

Several commenters, such as the
California Highway Patrol and Illinois
State Police, stressed that in determining
whether a State is in compliance with
this criterion, NHTSA should not
emphasize specific indicators, such as
arrest and conviction rates, but should
instead look to whether the efforts have
produced a reduction in drunk driving
accidents, deaths and injuries. Other,
such as the IACP and NAGHSR, said
that the agency should not concentrate
solely upon on-the-road inforcement
efforts, but should also examine how a
State implements a systems approach to
the groblem.

The purpose of this criterion is to
deter drunk driving by increasing the
public’s perception of risk of being
caught and punished. The agency agrees
that the emphasis should be on
improvements to the total drunk driver
control system that contribute to that
purpose, and not only on one or more
specific indications of success,

To provide the States with flexibility
to demonstrate that they have increased
their enforcement and public in
information efforts, the agency has
tentatively decided not to specify what
data a State must provide. States would
thus be able to determine which
indicators they believe are most
appropriate to demonstrate their
increased efforts. Those indicators could
include development of supportive
administrative palicy, increases in
arrests and convictions, license
suspensions/revocations, decrease in
repeat offenders, increased training for
law enforcement, prosecutors and
judges, decreases in alcohol related
crashes, increases in rehabilitation
referral rates, changes in the public's
perception of risk, number of PSA's,
media support and citizen involvement
in reporting drunk drivers.

Supplemental Grant Criteria
Need for Flexibility

Almost all of the commenters,
including NAGHSR and the National
Highway Safety Advisory Commitiee
(NHSAC), urged the agency to provide
States with maximum flexibility in
determining which supplemental grant
criteria they might choose to implement
They emphasized that each State should
have the ability to tailor its program to
fit its own situation. Several States, such
as Idaho, lowa and others, suggested
that rather than setting specific
minimum criteria a State must meet, the
agency should create a list of criteria
and specify that States have to meet a
certain number or percentage of that list,

Some States, such as Wisconsin and
New York, suggested that the agency
develop a system that would give a
State credit for incremental compliance.
Thus, Wisconsin suggested that a State
would receive some credit for proposing
legislation, even if that legislation did
nol pass.

The agency recognizes that there is a
legitimate need to provide States with
flexibility in designing a program that
will be effective in their State. At the
same time, the agency must act in
accordance with the Congressional
mandate that the agency establish
criteria for effective programs and the
section 408 funds be used as an
incentive to encourage States to
significantly improve their alcohol
traffic safety programs, The legislative
history of the Act indicates that
Congress was concerned that States not
only adopt and implement new
programs to combat drunk drivers, but
that the States fully implement the
programs and authority that they
already have in place.

Based on the criteria proposed in the
advance notice, criteria suggested by
individual commenters and criteria
contained in the Presidential
Commission's Interim Report, the
agency is proposing to establish a total
of twenty-one eligibility criteria for
receiving a supplemental grant. For the
purpose of emphasis, NHTSA has
ranked the supplemental criteria in what
in its view is their general relative order
of significance and potential impact on
the total alcohol highway safety
problem. While this may not mean that
Criterion No. 3, for example, is
necessarily of less importance than
Criterion No. 2, it may be taken to
indicate a belief that large scale
differences in placement are considered
important. Thus, early criteria may be
considered to be greater in significance
than lowest ranking criteria.
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The agency is seeking comments on
two alternative ways of establishing
requirements on which criteria a State
would have to have in place and
implement or adopt and implement in
order to receive a supplemental grant.

The first alternative on which the
agency seeks comments would be to
provide that States can receive a grant
of less than 20 percent of its fiscal year
1983 section 402 funds if it implements
some, but not all, of the twenty-one
criteria. The agency requests comments
on what proportion of the full 20 percent
grant should be given to a State for each
criteria that it adopts and implements.
As demonstrated by the agency's
ranking of the criteria, the agency
recognizes that some criteria are of more
significant than others. Thus, the agency
secks comments on the possibility of
weighting the criteria so that
implementation of the more important
ones would mean that a State would
receive a larger incentive grant. Finally,
the agency requests comments on
whether it should establish an upper
limit on the number of criteria a State
has to implement in order to be eligible
for a full 20 percent supplemental grant.

The second alternative on which the
usgency seeks comments would require
States to implement all of those criteria
that the Governor of the State has the
current authority to implement without
requiring the concurrence of another
branch of the State government. The
agency believes that requiring a State to
implement those criteria which it is
#dministratively possible for the
Governor to implement is consistent
with Congress's concern about States
fully implementing existing programs or
authority. In instances where a
Governor already has existing, but
unused, authority to take an action such
a5 establishing a State Task Force on
alcohol traffic safety, the agency
believes that the authority should be
exercised before a State can be eligible
for a supplemental grant. In instances
where the administrative suthority
slready exists to adopt a criterion,
States can implement a program in a
minimal time,

The agency recognizes that there may
be variations between States in the
number of criteria that it is
édministratively possible to implement.
Thus, the agency will accept a State’s
certification of the number of criteria
that it is administratively possible to
implement solely on the basis of the
Covernor's authority,

Under this approach, in addition to
tzking those actions which can be
sdministratively implemented, a State
would also be required to implement a
“eriain number of additional criteria to

be eligible for additional supplemental
grant funding. For each succeeding year
additional criteria would be required as
well. In meeting this eligibility
requirement, States would have the
flexibility of determining which specific
criteria to implement.

The agency specifically requests
comments on how the appropriate
number of additional criteria might be
established, relatively or absolutely.

The agency recognizes that in several
States, either the legislature or the
Governor, or both have recently taken
action that would under this rule
constitute implementation of a criterion,
e.g., raising the drinking age or
appointing a task force. On the other
hand, it appears to have been the
primary intent of the Congress to induce
future action through the new program.
The agency believes that the
phenomenon of momentum and the need
to capitalize on very recent widespread
attention to the issue makes it
unreasonable not to recognize very
recent such efforts in determining
eligibility. The agency thus proposes to
recognize such actions as qualifying
implementation of the criteria where
such has taken place either in the
legislative session current at the time of
enactment of this Act (Pub. L. 97-364,
October 25, 1982) or during the previous
legislative session of the State.

To summarize, under each alternative,
the agency is proposing that in order for
a State to qualify for a supplemental
grant in subsequent years, it must adopt
and implement additional supplemental
criteria, and demonstrate enhanced
performance in criteria adopted in prior
years., The key to subsequent grants is
progress towards achieving program
goals and objective as outlined in the
State's three year Alcohol Highway
Safety Plan. The effectiveness of
existing alcohol highway safety
programs should rise each year in terms
of improved performance, the public's
perception of risk, system
improvements, etc,

The agency has tentatively decided
against creation of a system that would
recognize attempted, but not actual,
implementation of a criteria. The most
frequent example suggested by
commenters was introducing, but not
passing, legislation to set the drinking
age at 21. The Act provides that the
agency is to award supplemental grants
to States that “adopt and implement”
effective programs to reduce drunk
driving. Thus, we construe Congress as
intending that States are to be rewarded
for taking specific actions, not for
merely proposing those actions. The
agency does note thal a systematic,
aggressive program of legislative action

and suppor! for such enactment at the
State level, and as part of a overall
program, could qualify as an indicator of
increased overall program support and
emphasis, which itself could assist in
satisfying other criteria.

1. Raising Drinking Age to 21 for All
Alcoholic Beverages. As discussed in
the advance notice, research has clearly
established that raising the drinking age
to 21 for all alcoholic beverage results in
both a decrease in the number of
alcohol-related crashes and a decrease
in the number of alcohol-related
fatalities. Raising the drinking age to 21
has been strongly endorsed byatﬁo
Presidential Commission and the
National Transportation Safety Board.

Although the commenters uniformly
supported increasing the drinking age to
21, they were concerned about how
States that have partially raised their *
drinking age would be treated.
Wisconsin, Rhode Island and New York,
for example, urged that States be given
credit for incrementally raising their
drinking age, e.g., from 18 o 19,

The agency believes that there is an
important need for uniformity in the
drinking age because of the substantial
problems caused by teenagers in border
communities who drive to neighboring
States with a lower drinking age. The
agency further concludes that in view of
current State laws and the status of
research into age related eligibility
requirements, the strongly preferred
uniform age is 21 years for all alcoholic
beverages.

The agency has thus tentatively
concluded that States should only be
permitted to apply this criterion toward
qualification for a supplemental grant if
they enacted, whether or not fully
implemented, legislation which would
immediately or over limited period of
time, (e.g. not to exceed three years)
raise the drinking age to 21 for all
alcoholic beverages. The agency is
concerned that rewarding partial
compliance would lessen the incentive
further to move toward full compliance.

2.-Designation of State Alcahol
Highway Safety Coordinator. States
generally supported the designation of a
single individual as responsible for the
coordination of a State's alcohol traffic
safety program. The California Highway
Patrol, however, objected that setting
such a position would require “an
entirely new bureaucracy.” New York's
Division of Alcoholism and Alcohol
Abuse noted that because planning
requires the integration of a number of
disciplines and agencies, a group
representing each of those disciplines
should participate in and be responsible
for program coordination.
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Current experience in several States
shows that designation of a single
program coordinator does not require
the establishment of an entirely new
bureaucracy. NHTSA recognizes that
people from many different disciplines
must be consulted in order to
successfully coordinate a State-wide
program and that a panel or task force is
an appropriate way to help coordinate
the entire program. However, the agency
still believes that it is important that a
single individual be designated as
overall coordinator to ensure all
appropriate agencies are fully involved
in the drunk driver control system.

3. Rehabilitation and Treatment. A
substantial number of the commenters,
such as the National Council on
Alcoholism and State alcohol treatment
agencies, urged the agency to require the
us® of rehabilitation and treatment as
one of the supplemental criteria. They
noted, and the agency fully recognizes,
that rehabilitation and treatment are a
necessary adjunct to an effective drunk
driver control system.

- In the advance notice, the agency
expressed its concern about the need for
uniform standards and procedures for
creating and operating the program.
Based upon an agency-funded
demonstration project, the agency
proposed that the program be at least
one year in length. A number of
commenters requested that a minimum
time not be set, because of the
variability in how different people
respond to treatment. To provide States
with increased flexibility the agency has
decided not to propose a specific
minimum time for a treatment program.
It is impartant to note that the only
treatment program for problem drinkers
that has, in the agency's judgment, been
statistically proven to be effective in
reducing recidivism on a general basis
was the comprehensive DWI Offender
Treatment Project in Sacramento,
California, where long term treatment (1
year) and follow-up (2 years) was
required. The agency is concerned about
the need for some State oversight of
such programs to ensure that they are
effectively planned and operated. The
agency therefore proposes that each
State set minimum standards for
rehabilitation and treatment programs.

States can demonstrate compliance
with this criterion by providing the
agency with the law or regulations
requiring or authorizing the treatment
referral program along with information
on the types and duration of their
rehabilitation and treatment programs
and a summary of their uniform
standards and procedures for creating
and operating their programs.

4. State and Local Task Forces. In its
interim report, the Presidential
Commission noted that:

The development of State and local Task
Forces has proved to be central to the
development of more effective local and
State responses to drunk driving. These Task
Forces provide a mechanism to bring together
governmental officials and non-governmental
leaders in an effort to increase public
awareness of the problem, develop more
effective legal responses to it, and to develop
governmental and non-governmental
programs of drunk driving countermeasures.

Several States, such as California and
North Carolina, noted in their comments
the valuable role of Task Forces in
examining new approaches for reducing
drunk driving. NHTSA, therefore,
proposes that creation of State and local
Task Forces become one of the
supplemental grant criteria. The agency
has developed guidelines to assist
States and local communities to
establish Task Forces. Those guidelines
are found in the agency’s publication
*“Task Force Implementation Guidelines
for the Development of State and
Community Alcohol Highway Safety
Programs.” As a minimum a State
should have a Task Force and active
plans should be underway to encourage
and assist in the establishment of
county, city, or Regional Task Forces.

5. Statewide Driver Record System,
Commenters, such as AAA and Citizens
for Safe Drivers Against Drunk Drivers
and Other Chronic Offenders (CSD),
supported the need for an up-to-date,
readily accessible system of driver
records to identify repeat offenders. The
advance notice sought comments on a
proposed requirement that the system
be operated so that conviction
information is actually recorded in the
system within 30 days of conviction,
license sanction or the completion of the
appeals process. Mississippi, the only
State to directly address the issue of
timeliness, said that 80 days is needed
to process conviction and license
actions, The agency needs additional
information from States on the current
and potential capabilities of their
records system before it can resolve the
issue of what, if any, requirements it
should set on timeliness. The agency
specifically requests States to address
this issue in their comments on this
notice but proposes at this time to retain
the 30-day requirement originally
proposed.

e agency also sought comments on
public access to the driver records. CSD
strongly supported full public disclosure,
Illinois recommended that statistical
information on DWI charges that have
been subsequently reduced should be
part of the public record, but that the

public should not have access to specific
information on individual cases. The
New York Division of Alcoholism and
Alcohol Abuse stated its concerns about
whether information would be disclosed
that indicates that an individual is
receiving or has received treatment for
alcoholism. It said that such disclosures
could be a violation of state law and
Department of Health and Human
Services' confidentiality regulations.
The agency requests additional
commenters to address the issue of
public accessibility and the effect of
State privacy laws on accessibility.

The Presidential Commission’s
Interim Report and CSD raised several
important points concerning the
operation of record systems, including
the use of a uniform traffic ticket and
participation in the National Driver
Register. The agency is proposing to
adopt those recommendations as a part
of supplemental criterion No. 14.

One of CSD's recommendations,
however, is crucial to the operation of
the records system. CSD noted that
some States expunge their records
within two or three years, which makes
it difficult to identify repeat offenders.
The agency concurs with this concern,
and thercfore, proposes that States
retain their records for a period of five
years in order to meet the driver record
supplemental criterion; such a
requirement Is consistent with the
agency’s proposed definition of "repeat
offender” for the purposes of the basic
grant, and with the agency's
understanding of the intent of the
Congress in enacting the National Driver
Register Act, Title II of Pub. L. 87-364,
signed by the President on October 26,
1982.

6. Locally Coordinated Programs. As
emphasized in the advance notice, the
agency believes that drunk driving has
become a national problem by virtue of
being first a local problem in every
locality. The success of any alcohol
traffic safety effort is dependent upon
local communities recognizing,
understanding and accepting the
responsibility for solving this problem.

While endorsing the concept of
locally-coordinated programs, a number
of States, such as North Carolina and
Connecticut, said that implementation of
the local programs will be costly. A
number of States pointed out statutory
and administrative problems they have
in implementing local programs.
California, for example, said that
currently it has no statutory provisions
to allow fines to be funneled back to
local programs.

The agency recognizes that
implementation of programs that are
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locally coordinated may incur some
increased costs and may necessitate
enactment of new legislation. However,
a number of States, such as New York
and Virginia, have found that the costs
of a local coordinator are minimal when
compared to overall system :
improvements. These p ms can be
established by local jurisdictions and
need not be restricted to a specific size
community or region. The agency would
prefer that communities decide the
geographic area to be involved in a
locally coordinated program. It can be a
city, county or any combination of cities,
towns or counties forming a regional
alcohol traffic safety community. As
discussed in more detail later in this
notice, the agency believes that these
programs can eventually become self-
sufficient, Because of the overriding
importance in having the primary drunk
driver effort at the local level, the
agency proposes to adopt the
requirement for locally coordinated
programs as one of the final
supplemental criteria.

7. Prevention and Education. The
commenters uniformly supported
making a prevention and education
program designed to change the societal
norm relative to drunk driving a
supplemental criterion. Many
commenters discussed the need fora
long-term program aimed at the pre-
driver and young driver population. The
agency agrees that the long-term success
of any alcohol safety effort is, in large
part, dependent upon establishing
responsible attitudes toward alcohol use
and driving among today’s youth and,
therefore, proposes to adopt prevention
and education as one of the
supplemental criteria,

States can demonstrate compliance
with such a requirement by providing a
brief description of their prevention and
education program and discussing how
it relates to changing societal attitudes
and norms against drunk driving. This
should include a comprehensive
kindergarten through twelfth grade
education program as well as
involvement of the private sector groups
and parents. In particular, a State should
provide information on its youth alcohol
traffic safety p ms.

& Screening. The use of pre-sentence
screening was strongly supported by
several commenters, including
Oklahoma and AAA. New York agreed
with the agency’s proposal that the
courts be given the authority to order
such screening, but the use of the
screening not be mandatory.

Florida suggested that the emphasis
be placed on the use of screening and
10t on the pre-sentence timing of the
Screening. Florida noted that it currently

uses screening as a part of its probation
procedures and as a link to its education
and treatment programs.

The agency agrees with Florida that
the importance of the screening is to
identify problem drinkers and to see
that they receive appropriate education
and rehabilitation. The agency proposes
to adopt as a supplemental criterion the
requirement that States have a screening
procedure, States could demonstrate
compliance with this criterion by
submitting a copy of the law authorizing
screening and providing a brief
description of the screening process. The
agency requests further comment on
whether only pre-sentence screening
should be included in this criterion.

9. Evaluation Systems. Individual
alcohol countermeasures and the system
as a whole require continual review and
scrutiny in order to determine which of
these measures work and which do not
work. In order for States to be able to
evaluate the progress and impact of
their comprehensive alcohol programs,
evaluation systems should be designed
and implemented to measure
performance of their counter-measures
and overall impact of the program.
Progress and impact should be made
known and available to State and local
governments, legislative committees,
and citizen groups.

Minimum requirements for
qualification of the system would be the
demonstration of an adequate State-
wide data reporting collection system
which could collect pertinent data
elements, such as crashes, arrests,
convictions, etc, In addition, an
evaluation section as part of the Alcohol
Safety Plan would be required that
would specify the kind of data to be
collected, and the appropriate
disseminations of the data in terms of
reports and analysis.

10. Self-Sufficiency. Although the
advance notice discussed the
importance of State and local p
becoming self-sufficient, self-sufficiency
was not proposed as a separate
criterion. The agency believes that
because of Congress' intent that the
section 408 incentive grants be used as
“seed money"”, more emphasis should be

laced on State and local programs
coming self-sufficient.

As emphasized in the advance notice,
the agency believes that making the
drunk drivers who create the problem
pay for its solution is sound policy. The
agency recognizes, as stated by several
commenters, that legislation may be
needed in order to redistribute the
offenders’ fines, court fees and
education and treatment program tuition
back to State and local agencies to pay
for the system. However, enactment of

such legislation is one way of assisting
those programs to become financially
self-sufficient and self-sustaining.

The agency, therefore, proposes to
adopt as one of the criteria a
requirement that States take the
necessary steps to ensure that their
alcohol traffic safety programs will
become self-sufficient. States can
demonstrate compliance by providing a
plan how they intend to make their
programs self-sufficient. Specific
progress toward implementation of the
plan must be shown in future years to
continue to claim this as a supplemental
criterion.

11. Use of Roadside Sobriety Checks.
There was a sharp difference of opinion
among commenters on the use of
roadside checks to detect drunk drivers.
Both the California Highway Patrol and
AAA opposed their use on
constitutional grounds. Mississippi said
that it widely uses them as an integral
part of its alcohol safety program, and
U.S. Representative Barnes, one of the
sponsors of the Act, expressed his
strong support for the use of roadside
sobriety checks.

The agency believes that the selective
use of reasonable roadside checks can
be supported on constitutional grounds,
An important effect of the checks-is to
increase the public’s perception of the
risk of being caught for drunk driving.

The agency proposes to adopt the use
of roadside checks as one of the
supplemental criteria in the final rule.
States can demonstrate compliance with
this criterion by providing information
on the frequency and area where
roadside checks are being used, the
purpose of those checks and a copy of
their regulation, law, or policy
authorizing the use of roadside sobriety
checks.

12, Citizen Reporting. In its Interim
Report, the Presidential Commission
recommended that states encourage
citizens to report drunken drivers to the
police. The Commission said that:

This program of citizen involvement
increases the public’'s perceived and actual
risk of apprehension and adds to general
deterrence. In Nebraska from June 1981 to
May 1982, for example, 2,838 suspected drunk
drivers were reported to the police and, as a
result, police intercepted 1,627 potentially
drunk drivers and arrested 1,428, Similar
results have been achieved in several other
States,

The agency believes that citizen
reporting programs can contribute to the
overall success of an alcohol traffic
safety program by enhancing deterrence
and therefore proposes to make such a
program one of the supplemental
criteria. States can demonstrate
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compliance by submitting a description
of its citizen reporting guidelines or
policy and the degree of participation,
e.g., number of citizens reporting and
number of arrests resulting therefrom.

13. Enactment of a BAC of 0.08
Percent as Presumptive Evidence. In the
advance notice, the agency proposed
that States enact a law making a .05
percent BAC presumptive evidence of
driving under the influence of alcohol.
Although Connecticut supported the
proposal, several commenters argued
that a BAC of 0.05 was too low a level al
which to create a presumption that a
driver is impaired.

The California Highway patrol gaid
that there is “no general agreement
among authorities that a BAC of 0.05
constitutes "under the influence’ or
impairment.” Wisconsin urged the
a?ency to consider establishing a BAC
of 0.08 percent as presumptive evidence
of impairment.

The agency believes that the setting of
a presumptive level of impairment can
assist enforcement officials in making
arrests and obtaining convictions where
impairment is evident from the driving
action in a particular case. Although
there is uncertainty surrounding whether
a BAC of 0.05 percent would constitute
impairment for all drivers, the agency
believes that there is sufficient research
to show that a BAC 0.08 percent
represents a level which can commonly
produce driver impairment or physical
effects which lead to conduct properly
chargeable as driving under the
influence. At this time, and for this
purpose, the agency therefore proposes
to retain the level of 0.05 percent as
requisite for satisflaction of this criterion.
States can demonstrate compliance by
providing a copy of the applicable law.

14. Uniform Licensing Procedures. In
its Interim Report, the Presidential
Commission recommended that States
fully participate in the National Driver
Register and the Driver’s License
Compact and use a one-license/one-
record policy. The Commission said that
"Cooperation between States in sharing
information on driver licensing and
violations in order to stop those with
revoked or suspended licenses from
becoming licensed in another State is a
necessity.” Similar suggestions were
made by CSD.

The Commission and CSD also
suggested the need for a uniform traffic
ticketing and disposition procedure.
Such a system is needed in order to
follow each charge from arrest through
prosecution and back to the central
State file. It also provides excellent
system and financial accountability,

The agency recognizes that it is
important to have States share driver

licensing suspension and revocation
information and therefore is proposing
to adopt this suggestion as one of the
supplemental criteria. States can
demonstrate compliance by providing a
copy of the executive order, regulation
or law setting up a uniform traffic
ticketing system. In addition, States
would have to show that they have
signed the Driver License Compact and
are participating in-use of the National
Driver Register,

15. Preliminary Breath Tests. Use of
preliminary breath tests [PBT"s) was
supported by a number of States, such
as Wisconsin, Connecficut and
Mississippi. Several States, including
California and Florida, were concerned
that use of the PBT's may place too
much reliance on the use of the test
device and not enough on the arresting
officer’s observation of the suspect’s
behavior. Florida also commented that
the use of PBT"s may encourage drunk
drivers to refuse to take an evidential
breath test, if they fail the preliminary
test.

The agency believes that use of PBT's
can contribute to the effectiveness of an
alcohol enforcement program, The
agency agrees that police officers must
be trained in how to identify potentially
drunk drivers based on the officer’s
observations, however, we believe the
use of PBT"s can complement the
officer's observation. Research done by
the agency and the experience of the
States, such as Minnesota, have shown
that (1) wider use of preliminary breath
tests can increase the effectiveness of
any alcohol enforcement effort through
increases in arrests and an overall
lowering of the average BAC of persons
arrested for DWI, [2) the PBT s are
accepted by and useful to the police,
and (3) the PBT devices function
accurately and dependably. Twenty
States currently have laws authorizing
the use of PBT"s. The potential problem
of suspects refusing to take an
evidential breath test can be combated
by strengthing the penalties for refusing
the test. Since the potential problems
raised by the commenters can be solved
and the benefils outweigh the efforts of
solving these problems, the agency
proposes to adopt the use of PBT's as a
supplemental criterion. 2

16. Plea-bargaining. Many
commenters, such as AAA, NHSAC, and
IACP, suggested limitations on the use
of plea-bargaining in alcohol-related
driving cases. They pointed out that the
principal problem is that an alcohaol-
related offense may be bargained down
to a lesser non-alcohol-related offense,
such as reckless driving. Thus, upon
subsequent arrest, the offender's driving
record might not contain any

information to indicate that he or she
has committed prior alcohol-related
offenses.

Several States have already placed
limits on plea-bargaining in alcohel-
related traffic cases. California, for
example, requires the reason for
accepting the bargain to be placed on
the public record. In addition, the lesser
offense is entered on the driver's record
as alcohol-related.

IACP commented that in some
jurisdictions, courts can make a finding
of probation without judgment. Once the
defendant completes the probationary
period, the record is expunged and thus
no record of an alcohol-related offense
would exist, according to IACP.

In its Interim Report, the Presidential
Commission also recommended that
prosecutors and courts not reduce
driving under the influence charges. The
Commission said that a charge should
be reduced only if the prosecutor states
in writing “why the interest of justice
uniquely requires a reduction or why the
charge cannot be proven beyond a
reasonable doubt.”

Based on those comments, the agency
has decided to propose as a crilerion
that no charge be reduced or probation
without judgment be entered without a
written declaration of why the action is
in the interest of justice. In addition, the
agency proposes that if the charge is
reduced, the defendent’s driving record
must reflect that the reduced charge is
alcohol-related. States can demonstrate
compliance by providing a copy of the
law implementing these provisions.

17. Victim Assistance, Compensation
and Impact Statements. The Presidential
Commission's Interim Report refers to
those injured by drunk drivers as the
“forgotten victims of the legal system.”
The Commission recommended a
number of programs to aid those
victims. The Commission said that State
and local governments should have
victim assistance programs, which
would inform the victim or the victim’s
family about the progress and ultimate
disposition of the legal case against the
drunk driver and provide information on
available community services, The
Commission also recommended that
victim impact statements be required
before sentencing in all cases where
death or serious injury occurred. CSD
also made the same recommendation 10
the agency.

Finally, the Commission :
recommended thal any n convicted
for driving under the lnm should
pay restitution. The Commission said
that, “where feasible, courts should
order offenders to pay for property
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damage, medical expenses, and lost
wages.”

e agency proposes to make the
establishment of programs incorporating
the elements recommended by the
Commission (victim assistance
programs, use of victim impact
statement and victim restitution) a
separate criterion. States can
demonstrate compliance by providing a
description of their program.

18. Impoundment. The proposal to
impound the vehicle of a person whose
driver’s license has been suspended or
revoked drew considerable comments.,
The Texas Department of Public Safety
strongly supported the use of
impoundment at the expense of the
owner as a “significant sanction.”
Numerous other commenters, including
NHSAC, Connecticut, Florida and Idaho,
sharply questioned whether
impoundment was cost-effective, given
what they termed the large costs of
administering the program, Florida
suggested using the alternative of
confiscating the vehicle's tags.

Given the successful use of
impoundment in Texas and other States,
the agency believes that it can be an
effective deterrent. At the same time, the
agency also recognizes that physical
impoundment can create due process
and administrative problems, Such
problems, however, will commonly arise
al the State level, and can be resolved
there, To ensure that States who do
wish to use this enforcement option may
receive Federal assistance, the agency is
proposing to include impoundment as a
criterion and define impoundment as
including the taking of the vehicle
license plates or tags.

States can demonstrate compliance
with this criterion by providing the
agency with a copy of the law
authorizing appropriate impoundment or
license plate confiscation.

_ 19. Choice of Test. Several States,
including Mississippi and Connecticut,
supported the proposal to allow the
arresting officer the choice of chemical
tests, The California Highway Patrol
noted that California currently allows
the suspected drunk driver to specify
which test is to be used. It said that any
action “which diminishes individual
freedom of choice, without compelling
Teasons, would not receive legislative or
public support.”

The agency believes that there is a
tompelling reason for allowing States to
authorize an officer to specify the test to

e used and, under controlled
Circumstances, to require a second test.
The use of breath tests is an accurate
and appropriate way to determine if a
Person is driving under the influence of
elcohol. Unlike urine and blood tests,

however, breath tests do not indicate
the presence of drugs other than alcohol.
In situations where an officer
administers a breath test that gives a
negative or very low reading, the agency
believes that the officer should have the
authority to require the suspect to
submit to another chemical test if, and
only if, the officer has a reasonable
belief that the suspect is impaired
because of the use of drugs or drugs and
alcohol. To ensure that the suspect will
submit to the second test, the agency
believes that States should have implied
consent laws that make refusal to take
the second test result in a license
suspension for a greater period of time
than for conviction of driving while
under the influence.

The agency, therefore, proposes to
adopt a supplemental criterion that
provides that where State law
authorizes the officer to specify not only
the first but also the second or
subsequent chemical tests to be used,
refusal to take any such requested test
should result in a license suspension.
States can demonstrate compliance by
providing copy of the applicable laws,

20. Dram Shop Laws. The Presidential
Commission, in its interim report,
recommended that States enact or
implement dram shop laws. Those laws
make dispensers of alcohol liable for
injuries that occur when they serve
alcohol to an obviously impaired driver
and the driver is subsequently involved
in a crash. The agency believes that
such a law can effectively motivate
people to stop serving drivers who are
visibly impaired and thus proposes to
make enactment of dram shop laws one
of the supplemental criteria. States can
demonstrate compliance by providing a
copy of the applicable law or regulation.

21. Use of Innovative Programs. In
proposing supplemental criteria, the
agency has attempted to draw upon its
own research and demonstration
projects, the interim recommendations
of the Presidential Commission and the
suggestions of the commenters. A
review of the proposed supplemental
criteria demonstrates the agency has
attempted to provide States with
maximum flexibility in designing their
own alcohol traffic safety programs.

The agency recognizes lgal there are
other potential countermeasures that
have not been developed that may be
effective in reducing drunk driving. In
addition, there are some
countermeasure programs that overlap
several of the proposed criteria but are
not specifically covered by any of them.
For example, Oklahoma suggested the
use of bartender education programs as
a way to reduce drunk dri Such a
program contains elements of the

proposed education and dram shop
criteria, but does not fully fall within
either of them.

The agency believes that States
should have an incentive to develop
new, unique, and innovative programs.
Therefore, the agency proposes that
States can meel this final criterion by
using innovative alcohol safety
programs that are as potentially
effective as any of the programs
mandated in the other criteria. This
would reward States for experimenting
with new programs. To demonstrate
compliance, States would provide a
description of the program and an
explanation of why the State believes
the program is as potentially effective as
any of the other specified criteria as
shown by an impact or administrative
evaluation.

General Requirements

The Act requires that in order to be
eligible for a basic grant, a State must
maintain its aggregate level of funding
from non-section 408 funds for existing
alcoholic traffic safety programs “at or
above the average level of such
expenditures in its two fiscal years
preceding the date of enactment . . , "
The purpose of this requirement is to
ensure that States continue to maintain
their prior level of expenditures for
alcohol safety programs from section
402 and other monies. The new section
408 money would then serve to increase
their prior efforts, rather than replace
money previously spent on alcohol
safety and now diverted elsewhere.

The agency proposal to permit States
to select either Federal or State fiscal
year in determining the level of
expenditures that must be maintained
was not opposed by any of the
commenters. The agency therefore
proposes to adopt that definition of
fiscal year in the final rule.

Florida requested the agency to clarify
what monies are to be considered in
determining the funding base, e.g.,
should section 406, 154 and Federal
Highway Administration 402 monies be
included. In determining their prior
levels of funding, States are to include
any money expended for alcohol safety
purposes, regardless of source,

Certification and Award Procedure

There are very few comments on the
agency's proposed certification and
awards procedures. Those that did
comment supported the use of a section
402-like certification. NAGHSR
supported the proposal to allow States
to submit their alcohol safety plan as an
expanded portion of the alcohol section
of a State’s section 402 Highway Safety
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Plan. NAGHSR and Oklahoma both
supported the use of a so-called “soft
match" in determining what States
Expenditures are reimbursable under
section 408.

Because there were only as few
comments on this issue, the agency
reproposes the certification and awards
procedures set forth in the advance
notice and requests States to
specifically address the procedures.

The agenoy also requests comments
on an alternative procedure. The
purpose of the alternative is to save
States from having to prepare
unnecessary paperwork by determining
a States’s eligibility for a grant before a
detailed alcchol safety plan is
submitted. The alternative procedure
would have the following three steps:

1. The State provides information to
document and verify its eligibility for
the basic and supplementafgranl
criteria.

2. Upon review by NHTSA, the State
would be notified that it is or is not
eligible for the grant award based upon
the documentation submitted. If eligible
for grant award, the State would also be
advised of the amount of the grant to be
awared subject to receipt and NHTSA
formal approval of the State's Alcohol
Highway Safety Plan. The Plan mus! be
submitted within a specified period of
time (90120 days) to retain award
eligibility.

3. Upon receipt and subsequent
approval of the Plan, the grant will be
awarded by execution of a Federal-Aid

Agreement.
Procedures for Commenting on Proposal

Interested persons are invited to
attend the public hearings and/or
submit written comments on this
proposal. It is requested but not required
that 10 copies be submitted.

Anyone who wishes to make an oral
statement at the January 11, 1983 public
hearings should notify Marian
Tomassoni or Joe Jefirey at the address
or telephone number listed at'the
beginning of this notice no later than
seven days before the hearing: Oral
statements should be limited to 10
minutes or less. Oral or written
clarification on issues raised in the oral
statements or in the docket submissions
may also be requested by agency
representatives conducting the hearing.
As time permits, the formal statements
may be followed by an open discussion.
Written comments to the public docket
must be received by January 14, 1983,

The comment period established for
this notice is necessarily short in order
to meet the February 1, 1983 deadline set
by Congress for completion of this
rulemaking process.

Comments should not exceed 15 pages
in length. Necessary attachments may
be added to these submissions without
regard to the 15-page limit. This
limitation is intended to encourage
commenters to detail their primary
arguments in a concise manner.

All comments recefved before the
close of business on January 14, 1983,
the comment closing date, will be
considered and will be available for
examination in the docket at the above
address before and after that date.

To the extent possible, comments filed
after the closing date will also be
considered. However, the rulemaking
action may proceed at any time after
that date. NHTSA will continue to file
relevant material in the docket as it
becomes available after the closing date,
and it is recommended that interested
persons continue to examine the docket
for new material.

Those persons desiring to be notified
upon receipt of their comments in the
docket should enclose, in the envelope
with their comments, a self-addressed
stamped postcard. Upon receiving the
comments, the docket supervisor will
return the postcard by mail.

Copies of all written statements and
comments will be placed in Docket 82—
18; Notice 4 of the NHTSA Docket
Section in Room 5109, Nassif Building,
400 Seventh Street, S, W., Washington,
D.C. 20590. A verbatim transcript of the
public hearing will be prepared and
placed in the NHTSA docket as soon as
possible after the hearing.

Pursuant to the Paperwork Reduction
Act, the agency will seek Office of
Management and Budget Approval for
any new reporting or recordkeeping
requirements adopted in the final rule.

The agency has determined that this
rulemaking should be classified as
significant under the Department’s
regulatory policies and procedures. The
agency has prepared a regulatory
evaluation and placed it in the public
docket for this rulemaking. The agency
has determined that since this rule will
not have an annual impact of $100
million on the economy, it is not a major
rule within the meaning of Executive
Order 12201.

To develop the benefit estimates, the
agency determined the degree to which
proposals in the notice are presently
being implemented. Estimates of safety
benefits were then based on satisfying
the criteria in those States that presently
are not doing so. The impact of the
criteria in one or more of four areas was
determined where applicable: (1) Drunk
drivers on the road, (2) alcohol-related
crashes, (3) DWI arrests, and [4) DWI
convictions. The agency quantified
benefits in terms of reduced numbers of

fatalities, injuries, or accidents where
possible. Lack of data, or the nature of
the criteria themselves at times,
preciuded quantifying benefits in every
criteria; however, in such cases where
quantification of benefits is not possible,
the general magnitude of the impact is
assessed to the degree possible. In some
instances, benefils are estimated for
specified levels of safety measure
effectiveness in order to gauge the
potential of the measure for improving
highway safety.

I hereby certify that the requirements
that will be established by this
rulemaking action will not have a
significant economic impact on a
substantial number of small entities
bacause the States will be the recipients
of any funds awarded under the
regulation and, therefore, preparation of
an Initial Flexibility Analysis is not
necessary.

List of Subjects in 23 CFR Part 1209

Alcohol, Grant programs—
transportation, Highway safety.

In consideration of the foregoing, it is
proposed to add a new Part 1209 to Title
23 of the Code of Federal Regulations to
read as follows:

PART 1209—INCENTIVE GRANT
CRITERIA FOR ALCOHOL TRAFFIC
SAFETY PROGRAMS

Sec.

12081
1209.2
1209.3
12084

Scope.
Purpose.
Definitions.
General requirements,
12095 Requirements for o basic grant.
12098 Requirements for a supplemental
grant.
12007 Award procedures.
Authority: 23 U.S.C. 408.

§1209.1 Scope. ”

This part establishes criteria, in
accordance with 23 U.S.C. 408, for
awarding incentive grants to States that
implement effective programs to reduce
drunk driving.

§ 1209.2 Purpose.

The purpose of this part is to
encourage States to adopt and
implement alcohol traffic safety
programs by legislation or regulations
which will significantly reduce crashes
resulting from persons driving while
under the influence of alcohol. The
criteria established are intended to
ensure that the State alcohol traffic
safety programs for which incentive
grants are awarded meet or exceed
minimum levels designed to reduce
drunk driving.
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§1209.3 Definitions.

(a) "Imprisonment” means
confinement to a jail, minimum security
facility or in-patient rehabilitation or
treatment center,

(b) “Prompt suspension' means that
mandatory driver license suspension
takes place, in at least 80 percent of the
cases, no later than 30 days after a
person is arrested for an alcohol-related
driving offense. In addition, the overall
average time to suspend a drivers'
license can not exceed 45 days.

(¢) “Repeat offender means any
person convicted of an alcohol-related
traffic offense more than once in five
years,

(d) “Suspension" means:

(1) For first offenses—

Alternative A, the temporary debaring
of all driving privileges for 90 days,
Alternative B, the temporary debaring of
all driving privileges for 30 days and
then the use for 60 days of a restricted
license permitting a person to drive only
for the purposes of going from a
residence to or from a place of
employment or to and from a mandated
alcohol education or treatment program.
Such restricted licenses can only be
issued in accordance with Statewide
published guidelines and in exceptional
circumstances specific to the offender.

(2) For Refusal to take a chemical test,
first offense, the temporary debaring of
all driving privileges for 90 days.

(3) For Second and Subsequent
offenses, including the refusal to take a
chemical test, the temporary debaring of
all driving privileges for one year.

§1209.4 General Requirements.

(a) Certification Requirements. To
qualify for a grant under 23 U.S.C. 408, a
State must:

(1) Meet the requirements of § 1209.5
and, if applicable, the requirements of
§ 1200.6;

(2) Submit a certification to the
Director, Office of Alcohol
Countermeasures, NHTSA, 400 Seventh
Street, S.W., Washington, D.C. 20590
that (i) it has an alcohol traffic safety
program that meets those requirements,
(ii) it will use the funds awarded under
23 U.S.C. 408 only for the
implementation and enforcement of
alcohol traffic safety programs, and (jii)
it will maintain its aggregate
expenditures from all other sources for
1ls existing alcohol traffic safety
Programs at or above the average level
of such expenditures in fiscal years 1981
and 1982; and -

(3) Submit to the agency an alcohol
safety plan for one, two or three years,
as applicable, that describes the
Programs the State is implementing in

order to be eligible for the grants and
provides the necessary information,
identified in §§ 1209.5 and 1209.6, to
demonstrate that the programs comply
with the criteria.

(b) Limitations on Grants. A State
may receive a grant for up to three fiscal
years subject to the following
limitations:

(1) The amount received as a basic
grant shall not exceed 30 percent of a
State's 23 U.S.C. 402 apportionment for
fiscal year 1983,

(2) The amount received as a
supplemental grant shall not exceed 20
percent of a State's 23 U.S.C. 402
apportionment for fiscal year 1983,

(3) In the first fiscal year the State
receives a grant, it shall be reimbursed
for up to 75 percent of the cost of its
alcohol traffic safety program adopted
pursuant to 23 U.S.C. 408;

(4) In the second fiscal year the State
receives a grant, it shall be reimbursed
for up to 50 percent of the cost of its
alcohol traffic safety program adopted
pursuant to 23 US.C. 408; and

(5) In the third fiscal year the State
receives a gran, it shall be reimbursed
for up to 25 percent of the cost of its
alcohol traffic safety program adopted
pursuant to 23 U.S.C. 408.

§1200.5 Requirements for a basic grant,

To qualify for a basic incentive grant
of 30 percent of its 23 U.S.C. 402
apportionment for fiscal year 1983, a
State must have in place and implement
or adopt and implement the following
requirements:

{a)(1) The prompt suspension, for a
period not less than 90 days in the case
of a first offender and not less than one
year in the case of a repealt offender, of
the driver's license of any individual
who a law enforcement officer has
probable cause under State law to
believe has committed an alcohol-
related offense, and (i) to whom is
administered one or more chemical tests
to determine whethter the individual was
intoxicated while operating the motor
vehicle and who is determined, as a
result of such tests, to be intoxicated, or
(ii) who refuses to submit to such a test
as proposed by the officer.

(2) To demonstrate compliance, a
State shall submit a copy of the law or
regulation implementing the mandatory
license suspension, information on the
number of licenses suspended, the
length of the suspension for first-time
and repeat offenders and for refusals to
take chemical tests and the average
number of days it took to suspend the
licenses from date of arrest.

(b){(1) A mandatory sentence, which is
not subject to suspension or probation,
of imprisonment for not less than 48

consecutive hours or community service
for not less than 10 days, for any person
convicted of driving while intoxicated
more than once in a five year period.

(2) To demonstrate compliance a State
shall submit a copy of its law adopting
this requirement and data on the
number of people convicted of DWI
more than once in any five years and the
sentences for those persons.

(c)(1) Establishment of 0.10 percent
blood alcohol concentration (BAC) as
sufficient evidence for finding that a
person driving a motor vehicle is
intoxicated.

(2) To demonstrate compliance, a
State shall submit a copy of its law
adopting this requirement.

(d)(1) Increased efforts or resources
dedicated to the enforcement of alcohol-
related traffic laws and increased efforts
to inform the public of such
enforcement.

(2) To demonstrate compliance, a
State shall submit data showing that it
has increased its enforcement and
public information efforts.

§1209.6 Requirements for a supplement
grant.

[The two alternative sets of proposed
requirements for a supplemental grant
are discussed in the preamble of this -
notice.] The twenty-one criteria
proposed by the agency are as follows:

{a} Establishment of 21 years of age as
the minimum age for drinking any
alcoholic beverages. To demonstrate
compliance, a State shall submit a copy
of its law adopting this requirement.

{b) Designation of a single State
official as the coordinator for the
alcohol highway safety program in the
State. To demonstrate compliance, a
State shall submit information
identifying the official who has been
designated as the State coordinator and
the extent of the coordinator's authority.

(c) Rehabilitation and treatment
programs for persons arrested and
convicted of alcohol-related traffic
offenses. To demonstrate compliance, a
State shall submit a copy of its law or
regulation adopting this requirement.

(d) Establishment of State and local
Task Forces of governmental and non-
governmental leaders to increase
awareness of the problem, to more
effectively apply drunk driving laws and
to involve governmental and private
sector leaders in programs attacking the
drunk driving problem. To demonstrate
compliance a State shall submit a copy
of the executive order, regulation, or law
selting up the task force and a
description of planned activities to
assist and encourage the establishement
of city, county or regional Task Forces.
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{e) A Statewide driver record system
readily accessible to the courts and the
public which can identify drivers
repeatedly convicted of drunk driving.
To demonstrate compliance, & State
shall submit a description of its record
system discussing its accessibility to
prosecutors, the courts and the public
and providing data on the time required
to enter DWI convictions into the
system.

() Establishment in each major
political subdivision of a locally
coordinated alcohol traffic safety
program, which involves enforcement,
adjudication, licensing, public
information, education. prevention,
rehabilitation and treatment and
management and program evaluation.
To demonstrate compliance, & State
shall submit a description of the N
number, type and percentage of the
State population covered by such local
programs.

(g) Prevention and long-term
education programs on drunk driving. To
demonstrate compliance, a State shall
submit a description of its prevention
and education program, discussing how
it is related to changing societal
attitudes and norms against drunk
driving with particular attention to the
implementation of a comprehensive
youth alcohol traffic safety program.

(h) Authorization for courts to conduct
screenings of convicted drunk dirvers,
To demonstrate compliance, a State
shall submit a copy of its law adopting
this requirement and a brief description
of its screening process.

(i) Development and implementation
of State-wide evaluation system to
assure program quality and
effectiveness. To demonstrate
compliance, a State shall provide a copy
of the executive order, regulation or law
setting up the evaluation program and a
copy of the evaluation plan.

(j) Establishment of a plan for
acheiving self-sufficiency for the State's
total alcohol traffic safety program. To
demonstrate compliance, a State shall
provide a copy of the plan. Specific
progress toward achieving this criterion
must be shown in subsequent years.

{k) Use of roadside sobriety checks as
part of a comprehensive alcohol safety
enforcement program. To demonstrate
compliance, a State shall submit data on
the frequency and area within a Stale
where roadside checks are being used,
purpose of the checks and a copy of its
regulation or policy authorizing the use
of roadside checks.

(1) Establishment of programs to
encourage citizen reporting of alcohol-
related traffic offenses to the police, To
demonstrate compliance, a State shall
submit a copy of its citizen reporting

guidelines or policy and data on the
degree of citizen participation, e.g..
number of citizen reports and the
number of related arrests.

{m) Establishment of a 0.08 percent
BAC as presumptive evidence of driving
while under the influence of alcohol. To
demonstrate compliance, a State shall
submit a copy of its law adopting this
requirement,

(n) Adoption of a one-license/one-
record policy. In addition, the State shall
fully participate in the National Driver
Register and the Driver License
Compact. To demonstrate compliance, a
State shall submit a copy of the order,
regulation or law showing the State has
signed the Driver License Compact and
has adopted a one-license/one-record
policy, and s participating in the
National Driver Register.

{0) Authorization for the use of a
preliminary breath test where there is
probable cause to suspect a driver is
impaired. To demonstrate compliance, a
State shall submit a copy of its law
adopting this requirement.

{p) Elimination of plea-bargaining to
non-alcohol-related offenses in the
prosecution of alcohol-related traffic
offenses. To demonstrate compliance, a
State shall submit a copy of its law or
court guidelines adopting this
requirement,

{q) Provide victim assistance and
victim restitution programs and require
the use of victim impact statement prior
to sentencing in all cases where death or
serious injury results from an alcohol-
related traffic offense. To demonstrate
compliance, a State shall submit a copy
of its law or court guidelines adopting
this requirement.

{r) Mandatory impoundment or
confiscation of license plate/tags of any
vehicle operated by an individual whose
license has been suspended or revoked
for an alcohol-related offense, To
demonstrate compliance a State shall
submit a copy of its law adopting this
requirement,

(s) Enactment of legislation or
regulations authorizing the arresting
officer to determine the type of chemical
test to be used to measure intoxication
and to authorize the arresting officer to
require 8 second chemical test where
the arresting officer has a reasonable
belief that the driver is under the
influence of drugs. To demonstrate
compliance, a State shall submit a copy
of its law adoplln¥ this requirement.

(t) Enactment of dram shop laws. To
demonstrate compliance, a State shall
submit a copy of its law or regulation
adopting this requirement.

(2u1) Use of innovative programs to
demornstrate compliance, a State shall
submit a description of its program and

an explanation showing that the
program will be as effective as any of
the programs adopted to comply with
the other supplemental criteria.

§ 1209.7 Award procedures.

For each Federal fiscal year, grants
under 23 U.S.C. 408 shall be made to
eligible States upon submission of the
alcohol safety plan and certification
required by § 1209.4. Such grants shall
be made until all eligible States have
received a grant or until there are
insufficient funds to award a full grant
to a State. Time of submission shall be
determined by the postmark for
certifications delivered through the mail
and by stamped receipt for certifications
delivered in person.

(Sec. 101, Pub, L. 97-364; 86 Stat. 1738 {23
U.S.C. 408); delegation of authority at 49 CFR
1.50)

Issued on December 30, 1882
Raymond A. Peck, Jr.,
Administrator.

[PR Doc. 83-310 Plled 1-3-83; 1239 pm)
BILLING CODE 4510-50-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[LR~183-76]

Disallowance of Certain Items as
Deductions for Estate and Income Tax
Purposes; Withdrawal of Notice of
Proposed Rulemaking

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Withdrawal of notice of
proposed rulemaking.

SUMMARY: This document withdraws the
notice of proposed rulemaking, relating
to the disallowarice of certain items as
deductions from the gross estate for
estate tax purposes and from gross
income for income tax purposes, that
appeared in the Federal Register on
Monday, December 13, 1882 (47 FR
55697). The notice is being withdrawn in
order to meet all applicable procedural
requirements pertaining to its issuance.

FOR FURTHER INFORMATION CONTACT:
Neil W, Zyskind of the Legislation and
Regulations Bivision, Office of the Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
D.C. 20224, Attention CC.LR:T, (202-566-
3289), not a toll-free call.
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SUPPLEMENTARY INFORMATION:

Background

This document withdraws the notice
of proposed rulemaking that appeared in
the Federal Register on Monday,
December 13, 1982 (47 FR 55697). That
notice contained proposed amendments
to the regulations under secton 642(g) of
the Internal Revenue Code of 1954
(Code). If adopted, the rules would have
provided guidance to the public on the
disallowance of certain items as
deductions from the gross estate for
estale lax purposes and from gross
income for income lax purposes.
However, the notice is being withdrawn
in order to meet all applicable
procedural requirements pertaining to
ils issuance.

Drafting Information

The principal author of this document
is Neil. W, Zyskind of the Legislation
and Regulations Division, Office of the
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service
and Treasury Department participated
in developing this document, both in
malters of substance and style.

List of Subjects in 26 CFR 1.641-1.692-1

Income taxes, Estates, Trusts and
trustees, Beneficiaries.

Withdrawal of Notice of Proposed
Rulemaking

The proposed amendments to 26 CFR
Part 1 relating to the disallowance of
certaln items as deductions for estate
and income tax purposes published in
the Federal Register (47 FR 55607, FR
Doc. 82-33770) on December 13, 1962,
are hereby withdrawn.

Roscoe L. Egger, Jr.,

Commissoner of Internal Revenue.
[TH Uoc. 83-352 Filed 1-3-3 65 nm)
BILLING CODE 4830-01-M

26 CFR Part 48
(LR-2117]

Manufacturers Excise Taxes on
Petroleum Products

AGENCY: Internal Revenue Service,
Treasury,

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed amendments which would
update and revise the regulations
Concerning manufacturers excise taxes
on petroleum products.

DATE: Written comments and requests
fur'a public hearing must be delivered or
mailed by March 7, 1983. Except as
otherwise provided in this document,

the amendments are proposed to be

effective for sales of gasoline and
lubricating oil after December 31, 1954,

ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, 1111 Constitution
Ave., NW., Washington, D.C, 20224,
Attention: CC:LR:T (LR-2117).

FOR FURTHER INFORMATION CONTACT:
Cynthia L, Clark of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Ave., NW., Washington,
D.C. 20224, Attention; CC:LR:T (202~
566-4336), not a loll-free call.

SUPPLEMENTARY INFORMATION:
Background

This document confains proposed
amendments to the Manufacturers and
Retailers Excise Tax Regulations (26
CFR Part 48) under sections 4081
through 4102 of the Intemnal Revenue
Code of 1854. However, this document
does not provide proposed regulations
under section 4081(c), relating to non-
imposition of tax on gasoline mixed with
alcohol, as added by section 221(a) of
the Energy Tax Act of 1978, This
document also does not provide
proposed regulations under the
amendments to section 4093, relating to

‘exemption from imposition of tax on

lubricating oil, made by section 404 of
the Energy Tax Act of 1978. Regulations
under section 4081(c) were published in
the Federal Register Wednesday,
December 5, 1979 (44 FR 68924).
Regulations relating to the amendments
to section 4093 made by the Energy Tax
Act of 1578 were provided by another
regulation project (LR-173-78). These
amendments are to be issued under thd
authority contained in section 7805 of
the Code. [B8A Stat, 917, 26 U.S.C. 7805.)

Explanation of Provisions

The proposed regulations would
update and revise the existing
regulations regarding manufacturers
excise taxes on petroleum products.

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably seven copies) to
the Commissioner of Internal Revenue,
All comments will be available for
public inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitied written
comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

Executive Order 12291 and Regulatory
Flexibility Act

The Commissioner of Internal
Revenue has determined that this
proposed rule is not a major rule as
defined in Executive Order 12291.
Accordingly, a Regulatory Impact
Analysis in not required. The Internal
Revenue Service has concluded that
although this document is a notice of
proposed rulemaking that solicits public
comment, the regulations propoesed
herein are interpretative and the notice
and public procedure requirements of 5
U.S.C. 553 do not apply. Accordingly, no
Regulatory Flexibility Analysis is
required for this rule, -

Drafting Information

The principal author of these
proposed regulations is Cynthia L. Clark
of the Legislation and Regulations
Division of the Office of Chief Counsel,
Internal Revenue Service, However,
personnel from other offices of the
Internal Revenue Service and Treasury
Department participated in developing
the regulations, both on matters of
substance and style.

List of Subjects in 26 CFR Part 48

Agriculture, Arms and munitions,
Coal, Excise taxes, Gasohol, Gasoline,
Motor vehicles, Petroleum, Sporting
goods, Tires.

Proposed Amendments to the
Regulations

The proposed amendments to 26 CFR
Part 48 are as follows:

PART 48—| AMENDED]

Paragraph 1. Sections 48.4081-1,
48.4082-1, 48.4083-1, 48.4083-2, 48.4084-
1, 48.4091, 48.4091~1, 48.4091-2, 48.4001~
3. 48.4091-4, 48.4091-5, 48.4001-6,
48,4092-1, 48.4093-1, 48.4101-1, and
48.4102~1 of the Manufacturers and
Retailers Excise Tax Regulations are
removed.

Par. 2. The following new § 48.4081-1
is added immediately afler § 48.4073-4
to the Manufacturers and Retailers
Excise Tax Regulations:

Gasoline

§ 48.4081-1 Imposition and rates of tax.

(a) In general. Section 4081 imposes a
tax on the sale of gasoline by its
producer or importer, or by any
producer of gasoline, whether or not the
gasoline was produced by it. For the
requirement that producers and
importers of gasoline be registered, see
section 4101 and § 48.4101-1. See section
4082(c) and paragraph (c) of § 48.4082-1
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for certain uses of gasoline that are
considered to be sales of gasoline.

(b) Rate of tax. Tax is imposed on the
sale of gasoline at the rate applicable on
the date on which the gasoline is sold.
See section 4081 for the rate of tax.

(c) Liability for tax. The tax imposed
by section 4081 is payable by the
producer or importer making the sale of
the gasoline,

Par. 8. The following new §§ 48.4082-
1, 48.4083-1, 48.4083-2, 48.4084-1,
48.4001-1, 48.4001-2, 48.4091-3, 48.4001~
4, 48.4001-5, 48.4092-1, 48.4003-1,
48.4101-1, and 48.4102-1 are added
immediately after § 48.4081-2:

§ 48.4082-1 Definitions.

For purposes of the regulations in this
subpart, unless otherwise expressly
indicated:

(a) Producer. For purposes of the tax
imposed by section 4081, the term
“producer” includes an actual producer,
a refiner, compounder, or blender, and a
dealet selling gasoline exclusively to
producers of gasoline. The term also
includes a person who is a “wholesale
distributor” as defined in paragraph (d)
of this section. The term also includes a
common carrier by pipeline subject to
the Interstate Commerce Act that is
engaged in transportation for hire of
gasoline, but only with respect to

asoline acquired tax free by the carrier

or use exclusively in indemnifying in
kind (normally the shipper) for tax-free
gasoline lost in transit through
evaporation, leakage, spillage, theft, or
casualty, Any other person to whom
gasoline is sold tax free under this
subpart is considered to be a
“producer”, but only with respect to
gasoline acquired tax free. The mere
blending or mixing by any person of
gasoline to adapt it for seasonal use or
to meet the requirements of particular
vendees, or mere blending which is not
‘a substantial part of the blender's
regular year-round business, does not
cause the person to be a producer,

(b) Gasoline. (1) The term “gasoline"
includes all products commonly or
commercially known or sold as gasoline
that are suitable for use as & motor fuel.
The term does not include any product
that (i) is sold as a product other than
gasoline, and (ii) has an American
Society for Testing Materials
(“A.S.TM.") octane number of less than
75 as determined by the “motor
method".

(¢) Use defined as sale—{1) In
general. When an importer or producer
of gasoline uses gasoline purchased by it
tax free, or gasoline it imported or
produced (otherwise than in the
production of gasoline or of special fuels
referred to in section 4041), the use

constitutes a sale of the gasoline by the
producer or importer. The phrase
“otherwise than in the production of
gasoline or of special fuels referred to in
section 4041" includes any use of
gasoline by its producer or importer
other than as component material in the
manufacture or production of gasoline or
special fuels. For circumstances under
which gasoline may be used tax free as
a material in the manufacture of any
other article, see section 4218(a) and

§ 48.4218-1(b)(4).

(2) Indemnification for gasoline lost in
transit. An indemnification in kind for
gasoline lost in transit, made by a
pipeline common carrier that is a
producer for purposes described in
paragraph (8)(1) of this section, is not
considered to be a sale or use of
gasoline for purposes of the tax imposed
by section 4081,

(d) Wholesale distributor—{1) In
general. The term “wholesale
distributor" includes any person who—

(i) Holds one's self out to the public as
being engaged in the trade or business
of selling gasoline to producers of
gasoline (including other wholesale
distributors), to retailers of gasoline, or
to users of gasoline who purchase in
bulk quantities for delivery into bulk
storage tanks;

(ii) Actually makes more than casual
sales of gasoline to the producers,
retailers, or users described in
sut:!dlvision (i) of this subparagraph (1);
an

(iii) Has elected to be treated as a
producer of gasoline as provided in
paragraph (d)(2) of this section.

(2) Election. The election provided in
paragraph (d){1)(iii) of this section is
made by registering as a producer of
gasoline in accordance with the
provisions of section 4101 and the
regulations thereunder. A wholesale
distributor will be considered a
producer of gasoline only with respect
to gasoline sold by the distributor on
and after the date on which the
distributor is issued a Certificate of
Registry (Form 837) as a producer of
gasoline,

(3) Persons otherwise qualifying as
producers. The term “wholesale
distributor” does not include any person
who is a producer or importer of
g:soline without regard to paragraph
(d)(1).

(4) Gasoline on hand. Since a
wholesale distributor is considered a
producer with respect to all gasoline
sold by it on and after the date on which
it qualifies as a producer of gasoline, the
distributor may incur tax liability under
section 4081 on the sale of gasoline
which it has on hand at the time it so
qualifies and on which tax under section

4081 has already been paid. Such a
wholesale distributor is assumed to sell
the gasoline which it has on hand before
selling any gasoline which it purchases
after qualifying as a producer of
gasoline. However, the distributor may
take a credit against the tax imposed
under section 4081 on the sale of any
such gasoline on hand in an amount
equal to any tax which had been
previously paid pursuant to section 4081
with respect to the sale of the gasoline.

(e) Effective date. In general, the
regulations in this section are effective
with respect to gasoline sold on or after
December 31, 1954. However, the first
sentence of paragraph (b)(1) of this
section is effective only with respect to
gasoline sold on or after July 1, 1965. In
addition, the regulations in this section
dealing with wholesale distributors are
effective with respect to gasoline sold
on or after January 1, 1960.

§ 48.4083~-1 Exemptions; sales to
producers of gasoline.

(a) In general. Gasoline may be sold
tax free by a producer or importer of
gawline to other producers of gasoline,

ut only if:

(1) Both the seller and the purchaser
are registered in accordance with the
provisions of section 4101,

(2) The purchaser has notified the
seller in writing which district director
the purchaser is registered with and the
certificate registry number, and

(3) In the case of sales to a pipeline
common carrier—

(i) The carrier also certifies to the
seller that the gasoline purchased tax
free will be used exclusively to
inde in kind losses of tax-free
gasoline by the common carrier in
transit through evaporation, leakage,
spillage, theft, or casualty, and

(ii) The carrier maintains for
inspection by an Internal Revenue
Service officer the records required
under paragraph (b) of this section.

A single notification containing the
information described in subparagraph
(2) or (3) of this paragraph (a) may cover
all sales by the seller to the purchaser
made during a designated period not to
exceed 12 successive calendar quarters.

(b) Pipeline common carrier records.
Pipeline common carriers who qualify as
producers of gasoline under the
conditions described in paragraph (8] of
§ 48.4082-1 must, in addition to any
other records required under section
6001 and the regulations thereunder,
maintain for inspection the following
information:

(1) Records of purchases. The records
of each purchase shall include:

(i) Name and address of the seller.
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(ii) Date of purchase and place of
delivery of each lot purchased, and
(iii) Quantity and grade of each lot

purchased.

(2) Records of indemnifications. The
records of indemnifications shall
include:

(i) Name and address of the person
indemnified,

(ii) Date and place of indemnification
with respect to each shipment,

(iii) Quantity and grade of each
shipment,

(iv) Quantity and grade of gasoline
lost through evaporation, leakage,
spillage, theft, or casualty from each
shipment that is indemnified in kind
upon termination of the shipment,

(v) An explanation of the nature or
type of the loss, and

(vi) The percent that the loss from
each shipment represents to the total
quantity of the shipment.

(¢c) Seller not notified prior to filing of
excise tax return. If the written
information required under paragraph
(a) (2) and (3) of this section is not
furnished to the seller before the seller
files a return covering taxes due for the
period during which the sale was made,
the seller must include the tax on the,
sale in its return for that period.
However, if the information is later
obtained, a claim for refund of the tax
paid on the sale may be filed by the
seller, or a credit may be claimed, upon
compliance with the provisions of
section 6416 () and § 48.6416 (a)-1.

(d) Seller relieved of liability. See
section 4221(c) and § 48.4221-1(b) for
provisions under which the seller is
relieved of lability for tax in respect of
gasoline sold tax free under section 4083
when it accepts in good faith the
evidence required of the purchaser in
support of the tax-free sale. If, however,
the seller has knowledge at the time of
its sale that the purchaser is not
registered pursuant to section 4101, the
seller {s not relieved, under the
provisions of section 4083, from liability
for the tax. For provisions under which
the purchaser is considered to be
producer of gasaline purchased tax free,
see section 4082(a).

45.4083-2 Other tax-free sales.

For provisions relating to other tax-
free sales of gasoline, see—

(a) Section 4221, relating to certain
tax-free sales;

(b) Section 4222, relating to
registration; and

(c) Section 4223, relating to special
rules relating to further manufacture;
and the regulations thereunder
tontained in Subpart H of this part.

§ 48.4084-1 Cross references; payments
to ultimate purchasers of gasoline,

For provisions relating to payments
that may be made to the ultimate
purchaser of gasoline—

(a) Used on a farm for farming
purposes, see section 8420 and
§ 48.6420(a)-1; or

(b) Used for certain nonhighway
purpose, by local transit systems, or by
certain taxicabs, see section 6421 and
§§ 48.6421 (a)-1 and 48.6421 (b}-1 and
section 8427(e).

Lubricating Oil

§ 48.4091-1 Tax on lubricating oll.

{a) Imposition of tax. Section 4091
imposes a tax on lubricating oil (other
than cutting oil) sold in the United
States by the manufacturer or producer
of the oil. For definition of the term
“cutting oil", see paragraph (b) of
§ 48.4092-1.

(b) Rate of tax. Tax is imposed upon
lubricating oil sold on or after January 1,
1966, at the rate prescribed in section
4091. In the case of nonfluid lubricating
oil sold by weight, 8 pounds to the
gallon'must be used as the basis for
computing the tax.

(c) Scope of regulations. The
regulations in this section and in
§§ 48.4001-2 through 48.4093-1 are
effective with respect to lubricating oil
sold on or after January 1, 1966.

§48.4091-2 Definitions.

(a) Lubricating oil. The term
“lubricating oil” includes all oil,
regardless or origin, which:

(1) Is suitable for use as a lubricant, or

{2) Is sold for use as a lubricant. The
term does not include synthetic
materials which possess lubricating
properties and does not ordinarily
include products of the type commonly
known as grease. Oleaginous
substances which are classed as grease
and which conlain oil are not subject to
the tax when of a worked consistency of
less than 390 penetration units or an
unworked consistency of less than 360
penetration units by the method of test
of the American Society for Testing and
Materials D-217-68.

(b) Manufacturer. (1) For purposes of
the tax imposed under section 4091, the
term “manufacturer” includes:

(i) Any person who produces
lubricating oil by any process of
manufacturing, refining, or
compounding, or any manipulation
involving substantially more than mere
mixing of taxable oils, and

(ii) Any person who produces
lubricating oil by mixing taxable oils
with other substances.

(2) For purposes of the tax imposed
under section 4091, the term
“manufacturer” does not include:

(i) Any person who merely blends or
mixes two or more taxable oils,

(ii) Any person who merely cleans,
renovates, or refines used or waste
lubricating oil, or

(iii) Any person who merely blends or
mixes one or more taxable oils with
used of waste lubricating oil that has
been cleaned, renovate, or refined,

Neither does the term “manufacturer"
include an importer of lubricating oil,
since section 4091 does not impose a tax
on lubricating oil sold by the importer of
the lubricating oil.

§48.4091-3 Sales of cutting oil.

(a) Exemption certificates. (1)
Lubricating oil may be sold tax free by
the manufacturer or producer for use, or
for resale for use, in cutting and
machining operations on metals if the
manufacturer obtains a properly
executed cutting oil certificate from its
purchaser. The following form of
certificate is acceptable and must be
adhered to in substance:

Cutting Oil Certificate

(For use by purchaser of lubricating oil,
otherwise subject to tax under section 4081 of
the Internal Revenue Code of 1954, as
smended, for use by it in cutting and
machining operations on metals or for resale
for such use.)

(Date) e 19—

The undersigned certifies that he/she or
the (Name of purchaser if other than
undersigned) of which
he/she is (Title) .18 in
the business of (State business and, except in
case of a purchase for resals, article or
articles manufactured)
and that the oil covered by the accompanying
order or contract for purchase from (Name
and address of vendor)
of oil proeduced by (Name and address of
producer if other than vendor)
is purchased for the

following—

Check one:

use as 8 lubricant in cutting and
machining operations on metals:

resale for use as a lubricant in
cutting and machining operations on metals.

The purchaser understands that it must be
prepared to establish by satisfactory
evidence the actual use or disposition made
of such oil, and that upon iis use of the oil for
a lubricating purpose other than in cutting
and machining operations on metals, or upon
its sale or other disposition of the oil, prior to
use in cutting and machining operations on
metal, it is required to notify the
manufacturer. The purchaser further
understands that if any of the oil purchased
tax free by use of this certificate is resold by
it for use as a lubricant in cutting and
machining operations on metals or for resale




440

Federal Register /| Vol. 48, No. 3 / Wednesday, January 5, 1983 / Proposed Rules

for such use, it must obtain a similar
certificate from its vendee. In addition, the
urchaser also understands that the above-
isted oils which are tax free by
use of this certificate do not qualify for the
tax credit or payment under sections 39(a)(3)
and 8424 of the Code.

The undersigned understands that he/she
and all other parties who make fraudulent
use of this certificate for the purpose of
purchasing oil tax free instead of at the tax
rate of 6 cents a gallon are subject to a fine of
not more than $10,000, or imprisonment for
not more than § years, or both, together with
the costs of prosecution.

Signature
Addross)

{2) A manufacturer making a tax-free
sale under a cutting oil certificate must
use reasonable diligence to satisfy itself
that the use of the certificate is
warranted under this paragraph (a). If
the manufacturer has knowledge at the
time of its sale that the oil is not
intended for use as specified in the
certificate, the manufacturer is liable for
the tax on the sale at the rate of 6 cents
per gallon. If the manufacturer receives
information establishing that oil sold tax
free for us in cutting machining
operations on metals has not been and
will not be so used by the purchaser, or
that oil sold to a purchaser tax free for
resale for use in cutting and machining
operations on metals has been resold for
use otherwise, or has not been and will
not be used by the ultimate purchaser in
cutting and machining operations on
metals, tax at the rate of 6 cents per
gallon with respect to the sale by the
manufacturer must be included in the
manufacturer's return for the return
period in which the information is
received,

(3) Where only occasional sales of
cutting oil are made to a purhaser, a
separate cutting oil certificate must be
furnished for each order. However,
where sales of cutting oil are regularly
or frequently gnade to a purchaser a
certificate covering all orders for a
specified period not to exceed 12
calendar quarters is acceptable. Such
certificates and proper records of
invoices, orders, etc,, relative to cutting
oil sales must be kept for inspection by
the district director as provided in
section 6001 of the Code.

(4) If the cutting oil certificate in
respect of any sale to which this
paragraph (2) applies is not obtained
before the time the manufacturer files its
return for the period during which the
sale was made, the manufacturer must
include tax on that sale in its return. If a
certificate is later obtained, a claim for
refund may be filed or a credit claimed
under section 6402 for excess tax paid.
The manufacturer filing the claim must
comply with the requirements of section
6416{a) and § 48.6416(a)-1.

(b) Containers of 5 gallons or less.
Lubricating oil may be sold tax free by
the manufacturer or producer as cutting
oil without the necessity of obtaining
exemption certificates where—

(1) The manufacturer or producer
packages the oil in containers of 5
gallons or less furnished by it and
labeled by it to indicate use of the oil
only in cutting and machining
operations on metals;

{2) Any advertising of the oil so
packaged and labeled indicates that the
oil is for use only in cutting and
machining operations on metals; and

(3) The oil so packaged and labeled is
sold by the manufacturer or producer to
a purchaser for such use by it or for
resale by it for such use.

(c) Oi! unsuitable for lubricating use
except in cutting and machining
operations on metals. No exemption
certificate is required where the
Commissioner has determined certain
oil to be suitable for use as a lubricant
only in cutting and machining
operations on metals. Oils as to which
the Commissioner has made such a
determination may be sold tax free,
whether in bulk or otherwise, unless the
manufacturer has knowledge, before or
at the time of the sale of such oil, that
the oil is not being purchased for use, or
for resale for use, in cutting and
machining operations on metals.
However, the Commissioner may
require that the oil be specifically
represented to the purchaser, whether
by labeling or otherwise, as being
suitable for use only in culting and
machining operations on metals.

§48.4091-4 Sales after December 31,
1965, of oll seidom used as a lubricant.

(a) General rule. The Commissioner
may issue determinations that any oil
that is suitable for use as a lubricant is
seldom used as a lubricant. This
determination is based on the specific
use of the oil rather than on its physical
characteristics. If the Commissioner
makes such a determination, the sale by
the manufacturer of the oil directly to a
purchaser for the specific nonlubricating
use under & name identifying it for such
use, or for resale by it for the specific
nonlubricating use under a name
identifying it for such use, may be made
tax free. Except as provided in
paragraph (c) of this section, the
manufacturer, in order to establish the
right to sell lubricating oil tax free under
this section, must obtain from the
purchaser and retain in its possession a
properly executed exemption certificate,

(b) Exemption certificates—{1) Form
of certificate. The following form of
certificate is acceptable and must be
adhered to in substance:

Exemption Certificate

(For use by purchaser of lubricating oil,
otherwise subject o tax under section 4091 of
the Internal Revenue Code of 1954, as
amended, which the Commissioner of
Internal Revenue has determined to be
seldom used as a lubricant, for use by the
purchaser for nonlubricating purposes, or for
resale for nonlubricating use.)

(Date) Vi

The undersigned certifies that he/she, or
the (Name of purchaser if other than
undersigned) of which
he/she is (Title) . ig in
the business of (State business and, except in
case of a purchase for resale, article or
articles manufactured)
and that the oil covered by the accompanying
order or contract for purchase from (Name
and address of vendor)
of oil produced by (Name and address of
producer if other than vendor)
is (Type or types of oil
which the Commissioner has determined to
be seldom used as a lubricant)
and is purchased for—

Check One:
The following nonlubricating
purposes:
Resale for nonlubricating use
(specify use or uses if known}):

The purchaser understands that if any of
the oil purchased tax free by use of this
certificate is resold by it for nonlubricating
use or for further resale for such use, it must
obtain a similar certificate from {ts vendee,
The purchaser further understands that it
must be prepared to establish by satisfactory
evidence the actual use or disposition made
of such oil, and that upon use of the oil for a
lubricating purpose, or sale for a lubricating
purpose, it is required to notify the vendor
named above. The purchaser also
understands that if its vendee notifies it that
the oil covered by this certificate has been
used for a lubricating purpose or sold for &
lubricating purpose, it is required to so notify
the vendor from whom it purchased the oil
covered by this certificate. In addition, the
purchaser understands that the above listed
oils which are purchased tax free by use of
this certificate do not qualify for the tax
credit or refund under sections 39(s)(3) and
8424 of the Code.

The undersigned understands that he/she
and all other parties who make fraudulent
use of this certificate for the purpose of
purchasing oil tax free are subject to a fine of
not more than 5 years, or both, together with
the costs of prosecution.

Signat
Addross).

(2) Period covered. Where only
occasional sales of an oil which the
Commissioner has determined to be
seldom used as a lubricant are made 10
a purchaser for nonlubricating use, a
separate exemption certificate must be
furnished for each order. However,
where sales of such oil for
nonlubricating use are regularly or
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frequently made to a purchaser, a
certificate covering all orders for a
specified period, not to exceed 12
calendar quarters, is acceptable. The
certificates and proper records of
invoices, orders, etc., relative to sales of
lubricating oil under this section must be
kept for inspection by the district
director as provided in section 6001 of
the Code.

(3) Certificate not obtained prior to
filing of manufacturer’s excise tax
return. Except as provided in paragraph
(c) of this section, if an exemption
certificate in respect of any sale to
which this section applies is not
obtained before the manufacturer files a
return covering taxes due for the period
during which the sale was made, the
manufacturer must include the tax on
the sale in its return for that period. If a
certificate is later obtained the
manufacturer will be entitled to file a
claim for credit or refund of tax under
section 6402. However, the manufacturer
must comply with the requirements of
section 6416(a) and § 48.6416(a)-1.

(4) Duty of manufacturer to ascertain '
validity of certificate. A manufacturer
making a tax-free sale under a
certificate for oil seldom used as a
lubricant must use reasonable diligence
to satisfy itself that the use of the
certificate is warranted under paragraph
(a) of this section. If the manufacturer
has knowledge at the time of its sale
that the oil is not intended for
nonlubricating use, the manufacturer is
liable for the tax on the sale at the rate
imposed by section 4091 on each galton.
If the manufacturer receives information
establishing that oil sold tax free for
nonlubricating use has not been and will
not be so used by the purchaser, or that
oil sold to a purchaser tax free for resale
for nonlubricating use has been resold
for use otherwise, or has not been and
will not be used by the ultimate
purchaser in a nonlubricating use, tax at
the rate imposed by section 4091 on
each gallon with respect to the sale by
the manufacturer must be included in
the manufacturer's return for the period
in which the information is received.

(c) Oils determined before July 1,

1966, to be “seldom used as a lubricant™.
he requirement of an exemplion

certificate is waived in respect of sales

by the manufacturer of oils which,

before July 1, 1966, the Commissioner
elermined to be seldom used as a

L“brliC}z:nt but used almost exclusively for
onlubricati ses.

(d) Tax-pa':'csi g?lrg(s)ed for nontaxable
Purpose. If oil, with respect to which the
manufacturer has paid tax under section
4091, is subsequently used in a qualified

Usiness use or in a qualified bus, the
ultimate purchaser of the oil may file a

claim for refund under section 6424, or
for credit under section 39(a)(3), as
applicable,

§48.4091-5 Other tax-free sales. *

For provisions relating to tax-free
sales of lubricating oils {including
cutting oil), see:

(&) Section 4093, relating to exemption
of sales to producers;

(b) Section 4221, relating to certain
tax-free sales;

(c) Section 4222, relating to
registration; and

(d) Section 4223, relating to special
rules with respect to sales for further
manufacture,

and the regulations thereunder.

§ 48.4092-1 Definitions.

(a) Certain vendees considered as
manufacturers. Any person who
purchases lubricating oil free of tax
under section 4093{a)(see § 48.4093-1) is
considered to be the manufacturer of the
lubricating oil so purchased.

(b) Definition of cutting oil. The term
“cutting oil” includes all lubricating oil
which is sold for use in cutting and
machining operations on metals. The
term does not include any oil which is
sold for use in cutting and machining
operations on plastics or any other
substance which is not a metal. The
term “cutting and machining operations"
includes, but is not limited to, forging,
drawing, rolling, shearing, punching, and
stamping.

§ 48.4093-1 Tax-free sales to
manufacturers for resale.

(8) In general. No tax attaches to the
sale of lubricating oil by the
manufacturer direct to another
manufacturer of lubricating oil for resale
by it, if:

(1) Both the purchasing manufacturer
and the selling manufacturer are
registered as manufacturers of
lubricating oil in accordance with the
provisions of § 48.4101-1, and

(2) The purchasing manufacturer
notifies the selling manufacturer in
writing that:

(i) The lubricating oil to be purchased
by it in the period beginning —————,
and ending (such period not
to exceed 12 calendar quarters) is
purchased for resale by it, unless
otherwise indicated, and it is registered
with the District Director at

under Certificate of
Registry No. -
It is immaterial for purposes of this
section whether the lubricating oil is to
be resold for general lubricating use, for
lubricating use in cutting and machining
operations on metals, or for

nonlubricating use. See § 48.4092-1 for
liability of the purchasing manufacturer.

(b) Selling manufacturer not notified
prior to filing of excise tax return. If the
written information required under
paragraph (a) (2) of this section is not
furnished to the selling manufacturer
before the manufacturer files a return
covering taxes due for the period during
which the sale was made, the 4
manufacturer must include the tax on
the sale in its return for that period.
However, if the information is Jater
obtained, a claim for refund of the tax
paid on the sale may be filed, or a credit
may be claimed, under section 6402. The
manufacturer filing the claim must
comply with the provisions of section
6416(a) and § 48.6416(a)-1.

(c) Selling manufacturer relieved of
liability. See section 4221(c) and
§ 48.4221-1(b) for provisions under
which the selling manufacturer is
relieved of liability for the tax in respect
of oil sold tax free under section 4093
where it accepts in good faith the
evidence required of the purchasing
manufacturer in support of the tax-free
sale. If, however, the selling
manufacturer has knowledge at the time
of its sale that the lubricating oil sold by
it is not intended for resale as indicated
by the purchaser, or that the purchaser
is not a registered manufacturer of
lubricating oil, the selling manufacturer
is not relieved under the provisions of
section 4093 of liability for the tax. For
provisions under which the purchasing
manufacturer is considered to be the
manufacturer of lubricating oil
purchased tax free for resale by it, see
§ 48.4092-1,

Special Provisions Applicable to
Petroleum Products

§48.4101-1 Registration.

(a) Requirement—(1) In general.
Except to the extent otherwise provided
in paragraph (a)(2) of this section, every
producer or importer of gasoline [see
section 4082 and the regulations
thereunder) and every manufacturer of
lubricating oil (see § 48.4091-2(b)) must,
before incurring any liability for tax
with respect to such articles under
section 4081 or 4081, as the case may be,
make application for registry in
accordance with the provisions of
paragraph (b) of this section. Upon
approval of the application, the
applicant will be furnished a Certificate
of Registry bearing its registration
number, Such certificate may not be
transferred from one person to another.
For the civil penalty imposed for failure
to register, see section 7272. For
provisions relating to the criminal
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penalties imposed for failure to register
as required by section 4101, for false
representation as a person so registered,
or for willfully making any false
statement in an application for registry
under such section, see section 7232,

(2) Exception for prior registration or
applications. In any case in which a
producer or importer of gasoline, or a
manufacturer of lubricating oil, has
made application for registry under
corresponding provisions of prior
regulations, or holds a Certificate of
Registry in effect under the prior
regulations, the person is not required to
make application for registry under this
section, unless the district director
furnishes the person with wrilten
notification that an application is
required. In that event, the application
of registry must be made at the time, in
the form, and in the manner prescribed
in written notification.

(b) Application for registry. The
application for registry required under
paragraph (a) of this section must be
prepared on Form 637 in accordance
with the instructions and applicable
regulations. The application shall
include a statement as to whether the
applicant is a refiner, compounder,
blender, actual producer, or pipeline
common carrier of gasoline; whether it
is a dealer selling exclusively to
producers of gasoline; whether it is a
wholesale distributor of gasoline; and
whether it is a manufacturer of
lubricating oil. In additipn, the
application shall include a statement
setting forth in detail:

(1) A description of the equipment and
facilities, if any, maintained for the
production of gasoline or lubricating oil,
as the case may be,

(2) A description of the equipment and
methods actually employed in such
production,

(3) The ingredients or materials
utilized,

{4) In the case of a refiner,
compounder, blender, or actual producer
of gasoline, the percentage which its
sales, if any, of gasoline produced by it
is expected to bear to its total sales of
gasoline,

(5) In the case of a wholesale
distributor of gasoline, & description of
the storage facilities maintained by the
distributor and the percentage which its
bulk sales of gasoline is expected to
bear to its tolal sales of gasoline,

(8) In the case of a pipeline common
carrier of gasoline for the purposes
described in § 48.4082-1(a), a
description of the pipeline equipment,
terminal points, and storage facilities,
and

(7) In the case of a manufacturer of
lubricating oil, the percentage which its

sales of lubricating oil produced by it is
expected to bear to its total sales of
lubricating oil.

The application for registry on Form 637
required under paragraph (a) of this
section must be signed by the individual
if the applicant is an individual; the
president, vice president, or other
principal officer, if the applicant is a
corporation: a responsible and duly
authorized member or officer having
knowledge of its affairs, if the applicant
is a partnership or other unincorporated
organization; or the fiduciary, if the
applicant is a trust or estate, The
application on Form 637 shall be filed
with the district director for the district
in which the applicant has his or her
principal office or place of business.
Copies of Form 637 may be obtained
from any district director.

(c) Effective date. The regulations in
this section are effective with respect to
gasoline and lubricating oil sold on or
after July 1, 1965. .

§48.4102-1 Inspection of records by State
or local tax officers.

(a) Inspection of records maintained
by taxpayer. The records which a
producer or importer of gasoline or a
menufacturer of lubricating oil is
required to keep pursuant to section
6001 and the regulations thereunder
must be open to ingpection by any
officer of any State or political
subdivision thereof, or of the District of
Columbia, who is charged with the
enforcement or collection of any tax on
gasoline or lubricating oil.

(b) Inspection of records maintained
by Internal Revenue Service—(1) In
general. The records maintained by the
Internal Revenue Service with respect to
the taxes imposed by sections 4081 and
4091 on the sale or use of gasoline or
lubricating oil, respectively, shall, upon
the request of an officer (described in
paragraph [b)(2) of this section) of a
State or political subdivision thereof, or
of the District of Columbia, be open to
inspection by the officer for purposes of
collection or enforcement.

(2) Requests for inspection. Requests
for inspection under this paragraph shall
be made in writing, signed by any
officer of a State, political subdivision,
or the District of Columbia, who is
charged with the enforcement or
collection of any tax on gasoline or
lubricating oil imposed by the State,
political subdivision, or the District of
Columbia, and shall be addressed to the
director of the Internal Revenue Service
Center having custody of the records
which it is desired to inspect. Each such
reques!t shall state (i) the kind of records
(whether pertaining to gasoline or
lubricating oil) it is desired to inspect,

(ii) the period or periods covered by the
records involved, (iii) the name of the
officer by whom the inspection is to be
made, (iv) the name of the
representative of the officer who has
been designated to make the inspection,
(v) by specific reference, the law of the
State, political subdivision, or the
District of Columbia imposing the tax
which the officer is charged with
collecting or enforcing, and the law
under which the officer is so charged,
and (vi) the purpose for which the
inspection is to be made. The service
center director will notify the person
making the request upon approval or
disapproval of the request.

(3) Time and place for inspection. In
any case where a request for inspection
under this paragraph (b) is approved,
the inspection shall be made in the
office of the service center director
having custody of the records which it is
desired to inspect, but only in the
presence of an internal revenue officer
or employee and during the regular
hours of business of the office.

Roscoe L, Egger, Jr.,
Commissioner of Internal Revenue.
(PR Dioe. 8329 Filed 1-4-8%, 845 am)
BILLING CODE 4830-01-M

26 CFR Part 48
[LR~2115])

Manufacturers Excise Taxes on
Sporting Goods and Firearms and
Other Administrative Provisions of
Special Application to Manufacturers
and Retallers Excise Taxes

AGENCY: Internal Revenue Service,
Treasury.

AcTion: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed amendments which would
revise and update the regulations
concerning manufacturers excise taxes
on sporting goods and firearms and
other administrative provisions
especially applicable to manufacturers
and retailers excise taxes. These
proposed amendments, if adopted, will
revise and update Part 48 to achieve
greater clarity and conform the
regulations to numerous amendments to
the Internal Revenue Code of 1954 made
after 1964.

DATES: Written comments and requests
for a public hearing must be delivered o
mailed by May 5, 1983, Except as
otherwise provided, the amendments
made by this document are proposed to
be effective after December 31, 1854.
ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
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Internal Revenue, 1111 Constitution Ave.
NW.,, Washington, D.C. 20224, Attention
CC:LR:T (LR-2115).

FOR FURTHER INFORMATION CONTACT:
For further information write to the
Legislation and Regulations Division,
Office of Chief Counsel, Internal
Revenue Service, 1111 Constitution Ave.
NW,, Washington, D.C. 20224, Attention
CC:LR:T (LR-2115), or telephone either,
Annie R. Alexander at 202-566-3287 in
regard to proposed regulation §§ 48.0-1
through 48,6412~3, John R. Harman at
202-566~3238 in regard to proposed
regulation §§ 48.6416(a)-1 through
48.6418(b){2)-2, or Cynthia L. Clark at
202-566-4336 in regard to proposed
regulation §§ 48.6420-1 through 48.6675-
1. These telephone numbers are not toll-
free numbers.

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
emendments to certain Manufacturers
and Retailers Excise Tax Regulations
|26 CFR Part 48] as follows: (i) the
introductory regulatory provisions to
Part 48, §§ 48.0-1 through 48.0-5; (ii) the
regulations under sections 4161, 4181
and 4182 of the Internal Revenue Code
of 1954 (Code) relating to the imposition
of manufacturers excise taxes on
sporting goods and firearms; (iii) the
regulations under sections 6011, 8071,
6081, 6081, 6101, 6108, 6151, 6161, 6206,
6302, 8402, 8404 and 6412 of the Code
relating to refunds and other
administrative provisions of special
application to retailers and
manufacturers excise taxes; (iv) the
regulations under section 84186 of the
Code relating to special refund and
credit provisions for certain taxes on
sales and services; (v) the regulations
under section 8420 of the Code relating
'0 credit or refund of tax on gasoline
used on farms; (vi) the regulations under
section 8421 of the Code relating to
credit or refund of tax on gasoline used
In & qualified business use or in
Intercity, local or school buses; (vii) the
regulations under section 6424 of the
Code relating to credit or refund of tax
on lubricating oil used in a qualified
business use or a qualified bus; (viii) the
regulations under section 8427 of the
Code relating to credit or refund of tax
on fuels not used for taxable purposes;
@nd (ix) the regulations under section
875 of the Code relating to the civil
Penalty for excessive claims under
Section 6420, 6421, 8424, or 6427 of the
Code. These proposed amendments, if
ddopted, will revise and update Part 48
'o achieve greater clarity and conform
the regulations to numerous

amendments to the Code made after
1964,

Statutory Amendments Reflected in the
Proposed Changes

Many statutory changes enacted after
1964 have not previously been reflected
in Part 48 of the regulations. The table
set forth below enumerates the statutory
changes reflected in these proposed
regulations. The section numbers on the
left margin list the sections of the Code
to which the statutory changes relate.
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2 Secvon 207(dN8) of ™he Airport and Alrway
Devercoment Act of 1970, Pub. L §1-258, 84

Swut. 219, g 10 ol D y for

Clsms under S0CHon 6427 with respect 10 lusis
not used for P The g »
unoor secton 207(dNB) me effectve afer June
30, 1970.

These proposed regulatory
amendments, if adopted, will be issued
under the authority contained in section
7805 of the Code (68A Stat. 917, 26
U.S.C. 7805).

Statutory Amendments Not Reflected in
the Proposed Changes

The table set forth below enumerates
the post-1964 statutory changes relating
to manufacturers and retailers excise
taxes which are not reflected in these
proposed regulations.

5418, 1. Secsions 201(cK3), 232(0) and 233(ciI) of
Enorgy Tax Act of 1878 relating 10 the

Qs

77828

Explanation of the Proposed Provisions

The proposed amendments would
revise and update the existing
regulations regarding manufacturers and
retailers excise taxes on sporting goods
and firearms, and refunds and other
administrative provisions of special
application to retallers and
manufacturers excise taxes, If adopted,
these amendments would revise the
introductory provisions to Part 48 by
deleting §§ 48.0-3 through 48.0-4 and
redesignating § 48.0-5 as § 48.0-3.
Proposed regulations under section 4161
of the Code would make only minor
modifications to existing regulations,
such as by expanding the definition of
essential equipment sold in connection
with the sale of taxable articles. See

§ 48.4161(a}-3(b). Proposed § 48.4182~
2(b) describes exemptions from the
excise tax on firearms imppsed by
section 4181.

Proposed new §§ 48.6011(a)-2 and
48.6071(a)-1 add new selected
administrative provisions pertaining to
filing of returns or other documents.
Proposed new §§ 48.6001-1 and 48.6151-
1 relate to periods covered by returns or
other documents and extensions of time
for paying tax shown on the return,

Proposed § 48.6302(c}-1 would expand
the existing regulation provisions
pertaining to the use of government
depositaries, Proposed §§ 48,6402(a)-1
and 48.8404(a)~1 would provide rules
pertaining to abatements, credits and
refunds. Certain other minor revisions
would also be made by these proposed
regulations under the foregoing sections
of the Internal Revenue Code.

Changes in the Regulations Under
Section 6416 of the Code.

Generally, for taxes imposed by
section 4041 (special fuels tax) or
Chapter 32 (manufacturers excise taxes),
the full tax must be paid when due
regardless of whether an even! may
occur which, if it had occurred
concurrently with the original taxable
event, would have reduced or eliminated
the tax. That subsequent event may
require the original payment of tax to be
treated as an overpayment, thus giving
rise to a right to a credit or refund.
Examples of subsequent events which
give rise to a credit or refund include: (1)
for taxes based on sales price, &
renegotiation of a consummated sale
and refund of a portion of the sales
price; and (2) for taxes on manufactured
articles, the manufacture of an article
using certain component parts for which
a manufacturers excise tax has
previously been paid.

Section 6416 lists events which give
rise to overpayments of taxes imposed
by chapters 31 and 32, provides methods
of calculating the amount of each
overpayment, provides who is entitled
to credit or refund of the overpayment,
and lists requirements for claiming
credit or refund. Numerous amendments
are proposed 1o the existing regulations
under section 6416, These amendments,
contained in §§ 48.6416(a)-1 through
48.6418(h)-1, are proposed to restructure
the existing regulations for easier
reference, to provide clarity, and to
conform the regulations to certain
amendments to section 6416 of the Code
made by the Airport and Airway
Revenue Act of 1870, the Excise and Gift
Tax Adjustment Act of 1870, the
Revenue Act of 1871, the Tax Reform

Act of 1976, and the Black Lung Benefits
Revenue Act of 1977.

The Airport and Airway Revenue Act
of 1970 amended section 6416 to allow
credit or refund of taxes paid on
gasoline when the gasoline is used, or
sold for use, in the production of special
fuels.”

The Excise, Estate, and Gift Tax
Adjustment Act of 1870 amended
section 6416 to clarify the computation
of the manufacturers excise tax in cases
where a taxable article is produced with
tax-paid component parts, In addition,
the amendment permits the credit for
taxes paid on new component parts
used in further manufacture to be
passed through to a subsequent
manufacturer in several situations
where the pass-through was previously
not allowed—namely, where there is a
series of subsequent manufacturers or
where there are distributors intervening
between the subsequent manufacturer
and those who paid the original”
manufacturers tax on the component
parts.

The Revenue Act of 1971 amended
section 6416 to provide, in pertinent
part, that the tax paid under section
4061(a) on trash containers shall under
some circumstances be treated as an
overpayment and thus be allowed as a
credit or refund.

The Tax Reform Act of 1976
eliminated many deadwood provisions
in section 6416 and amended section
8416 to provide that the tax paid under
section 4061(b) on truck parts and
accessories sold on or in connection
with the first retail sale of a light-duty
truck shall be allowed as a credit or
refund, so that those parts will be
effectively treated the same as parts
which are actually a part of a tax-
exempt truck.

The Black Lung Benefits Revenue Act
of 1977 amended section 8416 to
conform the refund and credit
provisions to the excise tax provisions
on coal set forth in section 4121. The
conforming amendments were necessary
because certain exemptions common (0
other excise taxes, which give rise to
overpayments, were not available to
taxpayers paying the excise tax on coal.
These exemptions included the
exemption for further manufacture, the
exemption for export, the exemption for
use as supplies for vessels and aircralt.
the exemption for use by a State or local
govemment. and the exemption for use

y a nonprofit-educational organization.

The proposed amendments of the
regulations under section 6416 include
one significant change not necessitated
by legislative enactments. Pa ph
(a)(1) of § 48.6416(b)(1}-{2) would
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expand the meaning of the term “price
readjustment.” If the price of an article
subject 1o a manufacturers excise tax is
readjusted, under certain circumstances,
part of the tax paid is treated as an
overpayment resulting in a éredit or
refund. Under the existing regulations,
no payments by manufacturers to third
parties, such as commissions to the
vendee's salesmen, can be treated as
price readjustments.

Under the proposed amendments, a
payment to a third party will be
considered a price readjustment if (1)
the payment is contractually or
economically related to the sale which
the payment purports to adjust and (2)
the payment ultimately benefits the
vendee of the manufacturer.

Gasoline Used on Farms

If gasoline on which tax was imposed
by section 4081 is used on a farm in the
Uniled States for farming purposes, the
ultimate purchaser of that gasoline will
be entitled under section 6420 to a
refund or credit of the tax. Only the
United States, State and local
governments, and tax-exempt
organizations (other than those required
to make a return of the tax imposed
under Subtitle A of the Code for the
laxable year) may file a claim for
payment with respect to the excise tax
paid on gasoline used on a farm for
farming purposes. All other persons
entitled to a refund in respect of the
excise tax paid on gasoline used on a
farm for farming purposes may obtain
that refund only by claiming a credit
(under section 39(a)(1) of the Code) on
their annual income tax returns. '
Generally, only the owner, tenant, or
operator of a farm will be treated as an
ultimate purchaser, However, an aerial
applicator that uses gasoline on a farm
for certain farming purposes will be
Ireated as the ultimate purchaser if the
Owner, tenant or operator waives, in
accordance with § 48.6420-4(1), the right
o be considered as the ultimate
purchaser,

Gasoline Used for Certain Nonhighway
Purposes or by Local Transit Systems

If gasoline on which tax was imposed

by section 4081 is used in a qualified
usiness use, as a fuel in an aircraft

(other than aireraft in noncommerical
aviation), or in an intercity, local, or
school bus, the ultimate purchaser of
that gasoline will be entitled under
section 8421 to a refund or credit of the
'ax. A claim for payment under section
6421 may be made only by (1) those
Persons entitled to payment under
$ection 6421 of $1,000 or more for any
one of the first three calendar quarters
of the taxable year, (2) the United States

(or any of its agencies or
instrumentalities), (3) State and local
governments, or (4) tax-exempt
organizations (other than those required
to file an income tax return), All other
persons must file their payment as a
credit (under section 39(a)(2) of the
Code) on their annual income tax
retums.

Lubricating Oil Used for Certain
Nontaxable Purposes

Section 6424 provides that the
ultimate purchaser of lubricating oil
(other than cutting oil defined in section
4092(b), and other than oil that has
previously been used) will be entitled to
claim a credit or refund of 6 cents for
each gallon of lubricating oil used in a
qualified business use or in qualified
bus, A claim for payment under section
6424 may be made only by (1) those
persons entitled to payment under
section 6424 of $1,000 or more for any
one of the first three calendar quarters
of the taxable year, (2) the United States
{or any of its agencies or
instrumentalities), (3) State and local
governments, or {4) tax-exempt
organizations [other than those required
to file an income tax return), All other
persons must claim their payment as a
credit (under section 39(a)(3) of the
Code) on their annual income tax
returns,

Fuels Not Used for Toxable Purposes

In general, section 8427 provides a
credit or refund of tax imposed by
section 4041 on diesel and special fuels,
The credit or refund is allowed if the
purchaser of the tax-paid fuels uses
them other than for the use for which
sold; or in an intercity, local, or school
bus; or the farming purposes. A claim for
payment may be made by (1) those
persons entitled to payment under
section 8427 (a) or (b) of $1,000 or more
for any of the first three calendar
quarters of the taxable year, (2) the
United States (or any of its agencies ar
instrumentalities), (3) State and local
governments, or (4) tax-exempt
organizations (other than those required
to file a income tax return), in general,
all other persons must claim their
payment as a credit (under section 39
(a){4) of the Code) on their annual
income tax return.

Excessive Claims with Respect to the
Use of Certain Fuels or Lubricating Oil

Section 6675 provides for a civil
penalty in the case of excessive claims
under section 8420 6421, 8424, or 6427.
The amount of the penalty is the greater
of (1) $10 or (2) twice the excess of the
amount claimed under section 6420 6421,
6424, or 6427, as the case may be, for

any period, over the amount allowable
for the period under such section. The
penalty will not be imposed if the
excessive claim is due to reasonable
cause.

Executive Order 12291 and Regulatory
Flexibility Act

The Commissioner of Internal
Revenue has determined that this
proposed rule is not a major rule as
défined in Executive Order 12291,
Accordingly, a Regulatory Impact
Analysis is not required. The Internal
Revenue Service has concluded that
although this document is a notice of
proposed rulemaking that solicits public
comment, the regulations proposed
herein are interpretative and the notice
and public procedure requirements of 5
U.5.C. 553 do not apply. Accordingly, no
Regulatory Flexibility Analysis is
required for this rule,

Comments and Requests for Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments submitted to
the Commissioner of Internal Revenue.
All comments will be available for
public inspection and copying. A public
hearing will be held upon written '
request to the Commissioner by any
person who has submitted written
comments. If @ public hearing is held,
notice of the time and place will be
published in the Federal Register.

Drafting Information

The principal authors of these
proposed regulations are Annie R.
Alexander in regard to §§ 48.0-1 through
48.6412-3, John R. Harman in regard to
§§ 48.6416 (a)-1 through 48.6418(b)(2)-2,
and Cynthia L. Clark in regard to
§§ 48.6420-1 through 48.6675-1,
However, personnel from other offices
of the Internal Revenue Service and
Treasury Department participated in
developing the regulations, both on «
matters of substance and style.

List of Subjects in 26 CFR Part 48

Agriculture, Arms and munitions,
Coal, Excise taxes, Gasohol, Gasoline,
Motor vehicles, Petroleum, Sporting
goods, Tires.

Proposed Amendments to the
Regulations

The proposed amendments to 28 CFR
Part 48 are as follows:

Paragraph 1. Section 48.0-1 is revised
to read as follows. Sections 48.0-3 and
48.0-4 are removed. Section 48.0-5 is
redesignated as § 48,0-3.
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§ 48.0-1 Introduction,

The regulations in this part (Part 48,
Subchapter D, Chapter I, Title 26, Code
of Federal Regulations) are designated
“Manufacturers and Retailers Excise
Tax Regulations." The regulations relate
to the taxes imposed by sections 4041
and 4042 or by chapter 32 of the Internal
Revenue Code of 1954, as amended, and
to certain related administrative
provisions of subtitle F of the Code.
Section 4041 imposes taxes on certain
sales or uses of the special fuels
described in that section, and on certain
sales or uses of gasoline as a fuel in
aircraft engaged in noncommercial
aviation. Section 4042 imposes taxes on
liquids used as fuel in certain vessels in
commercial waterway transportation.
Chapter 32 of the Code imposes taxes on
the sale or use by the manufacturer,
producer, or importer of articles
specified in that chapter. References in
the regulations in this part to the
“Internal Revenue Code" or the “Code"
are references to the Internal Revenue
Code of 1954, as amended, unless
otherwise indicated. References to a
section or other provision of law are
references o a section or other
provision of the Internal Revenue Code,
as amended, unless otherwise indicated.

Par. 2. Section 48.4181(a)-1 is
amended by revising paragraph [c) to
read as follows.

§ 48.4161(a)-1 Imposition and rate of tax;
fishing equipment.

(c) Liability for tax. The tax imposed
by section 4161(a) is payable by the
manufacturer, producer, or importer
making the sale. For determining who is
the manufacturer, producer, or importer,
gee § 48.0-2(a)(4).

Par. 3. Section 48.4161(a)-2 is
amended by revising paragraph (d) to
read as follows,

§48.4161(a)-2 Meaning of terms.

(d)Artificial lures, baits, and flies.
The term "artificial lurés, baits, and
flies” includes all artifacts, of whatever
materials made, that simulate an article
considered edible by fish and are
designed to be attached to a line or hook
to attract fish so that they may be
captured. Thus, the term includes such
artifacts as imitation flies, blades,
spoons, and spinners, and edible
materials that have been processed so
as to resemblie a different edible article
considered more attractive to fish, such
as bread crumbs treated so as to
simulate salmon eggs, and pork rind cut
and dyed to resemble frogs, eels, or
tadpoles.

Par. 4. Section 48.4161(a)-3 is
amended by revising paragraph (b) to
read as follows.

§48.4161(a)-3 Parts and

(b) Essential equipment. If taxable
articles are sold by the manufacturer,
producer, or importer thereof, without
parts or accessories that are essential
for their operation, or are designed
directly to improve the performance or
appearance of the articles, the separate
sale of the parts or accessories to the
same vendee will be considered, in the
absence of evidence to the contrary, to
have been made in connection with the
sale of the basic article, even though the
parts or accessories are shipped
separately at the'same time or on a
different date.

Par. 5. Section 48.4161(b)-1 Is
amended by revising paragraph (c) to
read as follows:

§48.4181(b)-1 Imposition and rates of tax;
bows and arrows.

» » - » -

(c) Liability for tax. The tax imposed
by section 4161(b) is payable by the
manufacturer, producer, or importer
making the sale. For determining who is
the manufacturer, producer, or importer,
see § 48.0-2(a)(4).

Par 6. Section 48.4181-2 is amended
by revising paragraph (d) to read as
follows.
§48.4181-2 Meaning of terms.

(d) Shells and cartridges. (1) The
terms “shells™ and “cartridges" include
any article consisting of a projectile,
explosive, and container that is
designed, assembled, and ready for use
without further manufacture in firearms,
pistols or revolvers,

(2) A person who reloads used shells
or cartridges is a manufacturer of shells
or cartridges within the meaning of
section 4181 if such reloaded shells or
cartridges are sold by the reloader.
However, the reloader is not a
manufacturer of shells or cartridges if, in
return for a fee and expenses, he reloads
shells or cartridges submitted by a
customer and returns the identical shells
or cartridges to that customer. Under
such circumstances, the customer would
be the manufaéturer of the shells or
cartridges and liable for tax on the sale
of the articles.

Par. 7. Section 48.4182-1 is amended
by revising paragraph (b) to read as
follows.

§48.4182-1

Exempt sales.

(b) Sales to Defense Department or to
U.S. Coast Guard—{1) Military
department. Section 4182(b) provides
that the tax imposed by section 4181
shall not attach to the sale of firearms,
pistols, revolvers, shells, or cartridges
that are purchased with funds
appropriated for a military department
of the United States. For this purpose,
the term “military department" means
the Department of the Army, the
Department of the Navy, and the
Department of the Air Force. Included in
the Department of the Navy are naval
aviation and the Marine Corps and the
Coast Guard when operating as a
service in the Navy pursuant to the
provisions of 14 U.S.C. 3.

(2) Coast Guard. (i) 14 U.S.C. 855, as
added by sec. 5 of the Act of July 10,
1962, (Pub, L. 87-526, 76 Stal. 142),
provides as follows:

Sec. 655. Arms and ammunition: fmmunity
from taxation, No tax on the sale or transfer
of firearms, pistols, revolvers, shells, or
cartridges may be imposed on such articles
when bought with funds appropriated for the
United States Coast Guard.

(ii) In view of the provisions of 14
U.S.C. 655, the tax imposed by section
4181 shall not attach to the sale of
firearms, pistols, revolvers, shells, or
cartridges that are purchased with funds
appropriated for the U.S, Coast Guard
whether or not the Coast Guard is
operating as a service in the Navy
pursuant to 14 US.C. 3.

(3) Supporting evidence, (1) Any
manufacturer, producer, or importer
claiming an exemption from the tax
imposed by section 4181 by reason of
section 4182(b) must maintain such
records and be prepared to produce
such evidence as will establish the right
to the exemption. Generally, clearly
identified orders or contracts of a
military department or the Coast Guard
signed by an authorized officer of the
military department or the Coast Guard
will be sufficient to establish the right to
the exemption. In the absence of such
orders or contracts, a statement, signed
by an authorized officer of a military
department or the Coast Guard, that the
prescribed articles were purchased with
funds apropriated for that military
department or the Coast Guard will
constitute satisfactory evidence of the
right to the exemption.

(ii)(A) In General. Under 18 U.S.C. 822
(b) (5) a manufacturer, dealer, or :
importer licensed under 18 U.S.C. 823 18
required to record the name, age, and
place of residence of an individual
person, or the identity and principal and
local places of business of a corporation
or other business entity, to whom the
licensee sells or delivers any firearm or
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ammunition. 18 U.S.C. 923(g) requires
the licensee to maintain such records
and to make them available for
inspection.

(B) Exception. However, under section
4182(c) of the Internal Revenue Code no
person holding a license under 18 U.S.C.
933 shall be required to record the name,
address, or other information about the
purchaser of shotgun ammunition,
ammunition suitable for use only in
rifles generally available in commerce,
or component parts for such
ammunition.

Par. 8. Sections 48.8011(a)-1 and
48.6011(a)-2 are revised to read as
follows,

§48.6011(a)-1 Returns.

(a) In general. (1) Liability for tax
imposed under section 4041 or 4042 or
chapter 32 of the Code shall be reported
on Form 720, Except as provided in
paragraph (b) of this section, a return on
Form 720 shall be filed for a period of
one calendar quarter.

(2) Every person required to make a
return on Form 720 for the return period
ended June 30, 1965, shall make a return
for each subsequent calendar quarter,
month, or semimonthly period (whether
or not liability was incurred for any tax
reportable on the return for the return
period) until the person has filed a final
return in accordance with § 48.6011(a)~2.

(3} Every person not required to make
a return on Form 720 for the return
period ended June 30, 1965, shall make a
teturn for the first calendar quarter
thereafter in which he incurs liability for
tax imposed under section 4041 or 4042
or chaptar 32, and shall make a return
for each subsequent calendar quarter,
month, or semimonthly period until the
person has filed & final return in
accordance with § 48.6011(a)-2.

{4) Each return required under the
regulations in this part, together with
any prescribed copies, records, or
supporting data, shall be completed in
accordance with the applicable forms,
instructions, and regulations. :

(b) Manthly and semimonthly
returns—{1) Raquirement. If the district
director determines that any taxpayer
who is required to deposit taxes under
the provisions of § 48.8302(c)-1 has
failed to make deposits of those taxes,
the taxpayer shall be required, if so
notified in writing by the district
director, to file a monthly or
semimonthly return on Form 720. Every
Person so notified by the district
director shall file a return for the
calendar month or semimonthly period
(83 defined in § 48.6302 (c)-1 (d)) in
which the notice is received and for
each calendar month or semimonthly
period thereafter until the person has

filed a final return in accordance with

§ 48.6011(a)-2 or is required to file
returns on the basis of a different return
period pursuant to notification as
provided in paragraph (b)(2) of this
section,

(2) Change of requirement. The
district director may require the
taxpayer, by notice in writing, to file a
quarterly or monthly return, if the
taxpayer has been filing returns for a
semimonthly period, or may require the
taxpayer to file a quarterly or
semimonthly return, if the taxpayer has
been filing monthly returns.

(3) Return for period change takes
effect, (i) If a taxpayer who has been
filing quarterly returns receives notice to
file a monthly or semimonthly return, or
a taxpayer who has been filing monthly
returns receives notice to file a
semimonthly return, the first return
required pursuant to the notice shall be
filed for the month or semimonthly
period in which the notice is received
and all months or semimonthly periods
which are not includible in an earlier
period for which the taxpayer is
required to file a return.

(i) If a taxpayer who has been filing
monthly or semimonthly returns
receives notice to file a quarterly return,
the last month or semimonthly period
for which a return shall be filed is the
last month or semimonthly period of the
calendar quarter in which the notice is
received.

(iif) If a taxpayer who has been filing
semimonthly returns receives notice to
file 8 monthly return, the last
semimonthly period for which a return
shall be made is the last semimonthly
period of the month in which the notice
is received.

§48.8011(a)-2 Final returns.

a. In general. Any person who is
required to make a return on Form 720
pursuant to § 48.6011(a)-1, and who in
any return period ceases operations in
respect of which the person is required
to make a return on the form, shall make
the return for that period as a final
return. Each return made as a final
réturn shall be marked "Final Return”
by the person filing the return. A person
who has only temporarily ceased to
incur liability for tax required to be
reported on Form 720 because of
temporary or seasonal suspension of
busines$ or for other reasons, shall not
make a final return but shall continue to
file returns.

{b) Statement to accompany final
return, Each final return shall have
attached a statement showing the
address at which the records required
by the regulations in this part will be
kept, the name of the person keeping the

records, and, if the business of the
taxpayer has been sold or otherwise
transferred to another person, the name
and address of that person and the date
on which the sale or transfer took place.
If no sale or transfer occurred or if the
taxpayer does not know the name of the
person to whom the business was sold
or transferred, that fact should be
included in the statement,

(c) An individual's signature on a
réturn, statement, or other document
made by or for a carporstion or a
partnership shall be prima facie
evidence that the individual is
authorized to sign the return, statement,
or other document.

Par. 9. Section 48.6071(a)-1 is revised
to read as follows:

§48.6071(a)~1 Time for filing returns.

(a) Quarterly returns, Each return
required to be made under § 48.6011{a)-
1{a) for a return period of not less than
one calendar quarter shall be filed on or
before the last day of the first calendar
month following the close of the period
for which it is made. However, a return
may be filed on or before the 10th day of
the second calendar month following the
close of the period if timely deposits
under section 6302(c) of the Code and
the regulations thereunder have been
made in full payment of the taxes due
for the period. For the purposes of the
preceding sentence, a deposit which is
not required by regulations in respect of
the return period may be made on or
before the last day of the first calendar
month following the close of the period,
and the timeliness of any deposit made
otherwise than by mail will be
determined by the earliest date stamped
on the applicable deposit form by an
authorized commercial bank or by a
Federal Reserve bank. For determining
the timeliness of a deposit made by
mail, see section 7502{e) and § 301.7502~
1 of this chapter (Regulations on
Procedure and Administration),

(b) Monthly and semimonthly
returns—{(1) Monthly returns. Each
return required to be made under
§ 48.6011(a)-1(b) for a monthly period
shall be filed not later than the 15th day
of the month following the close of the
period for which it is made.

(2) Semimonthly returns. Each return
required to be made under § 48.6011(a)-
1(b) for a semimonthly period shall be
filed not later than the 10th day of the
semimonthly period following the close
of the period for which it is made.

(c) Last day for filing. For provisions
relating to the time for filing a return
when the prescribed due date falls on
Saturday, Sunday, or a legal holiday, see
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§ 301.7503-1 of this chapter (Regulations
on Procedure and Administration).

(d) Late filing. For additions to the tax
in case of failure to file a return within
the prescribed time, see § 301.6651-1 of
this chapter (Regulations on Procedure
and Administration).

Par. 10. The following new
§ 48.6081(a)-1 is added immediately
after § 48.6071(a)-1.

§48.6081(a)-1 Extension of time for filing
returns.

{a) In general. Ordinarily, no
extension of time will be granted for
filing any return statement or other
document required with respect to the
taxes imposed by section 4041 or 4042 or
chapter 32, because the information
required for the filing of those
documents is under normal
cirécumstances readily available.
However, if because of temporary
conditions beyond the taxpayer's
control, a taxpayer believes an
extension of time for filing is justified,
the taxpayer may apply to the district
director, or to the director of the service
center, for an extension. An extension of
time for filing a return does not operate
to extend the time for payment of the
tax or any part of the tax unless so
specified in the extension. For
extensions of time for payment of the
tax, see § 48.6161{a)-1.

(b) Application for extension of time.
The application for an extension of time
for filing the return shall be addressed to
the district director, or director of the
service center, with whom the return is
to be filed and must contain a full recital
of the causes for the delay. It should be
made on or befdre the due date of the
return, and failure to do so may indicate
negligence and constitute sufficient
cause for denial. It should, where
possible, be made sufficiently early to
permit consideration of the matter.and
reply before what otherwise would be
the due date of the return.

(c) Filing the return. If an extension of
time for filing the retumn is granted, a
return shall be filed before the
expiration of the period of extension.

Par. 11. Section 48.6091-1 is revised to
read as follows.

§ 48.6091-1 Place for filing returns.

(a) Persons other than corporations.
The return of a person other than a
corporation shall be filed with the
district director for the internal revenue
district in which is located the principal
place of business or legal residence of
the person. If the person has no
principal place of business or legal
residence in any internal revenue
district, the return shall be filed with the
District Director, Internal Revenue

Service, Baltimore, MD 21202, except as
provided in paragraph {c) of this section.

(b) Corporations. The return of a
corporation shall be filed with the
district director for the district in which
is located the principal place of business
or principal office or agency of the
corporation, except as provided in
paragraph (c) of this section.

(c) Returns of taxpayers outside the
United States. The return of a person
(other than a corporation) outside the
United States having no legal residence
or principal place of business in any
internal revenue district, or the return of
a corporation having no principal place
of business or principal office or agency
in any internal revenue district, shall be
filed with the Director of International
Operations, Internal Revenue Service,
Washington, D.C. 20225, If, however, the
principal place of business or legal
residence of the person, or the principal
place of business or principal office or
agency of the corporation, is located in
the Virgin Islands or Puerto Rico, the
return shall be filed with the Director of
International Operations, U.S. Internal
Revenue Service, Hato Rey, Puerto Rico

7.

(d) Returns filed with service centers.
Notwithstanding paragraphs (a), (b), and
(c) of this section, whenever instructions
applicable to any returns provide that
the returns shall be filed with a service
center, the returns shall be so filed in
accordance with the instructions.

{e) Hand-carried returns. Except as
provided in paragraph (e)(3) of this
section, and notwithstanding paragraphs
(1) and (2) of section 8091(b) and
paragraph (d) of this section, the
following rules apply.

(1) Persons other than corporations.
Returns of persons other than
corporations which are filed by hand
carrying shall be filed with the district
director as provided in paragraph (a) of
this section.

(2) Corporations. Returns of
corporations which are filed by hand
carrying shall be filed with the district
director as provided in paragraph (b) of
this section.

(8) Exceptions. This paragraph (e)
shall not apply to returns of—

(i) Persons who have no legal
residence, no principal place of
business, or no principal office or
agency in any internal revenue district.

(if) Citizens of the United States
whose principal place of abode for the
period with respect to which the return
is filed is outside the United States,

(iii) Persons who claim the benefits of
section 911 (relating to income earned
by individuals in certain camps) section
913 (relating to deduction for certain
expenses of living abroad), section 831

(relating to income from sources within
possessions of the United States),
section 933 (relating to income from
sources within Puerto Rico), or section
936 (relating to Puerto Rico and

_possession tax credit), and

(iv) Nonresident alien persons and
forelgn corporations.

(f) Permission to file in district other
than required district. The
Commissioner may permit the filing of
any return reguired to be made under
the regulations in this part in any
internal revenue district,
notwithstanding the provisions of
paragraphs (1), (2), and (4) of section
6091(b) and paragraphs (a), (b), (¢}, {d).
and (e) of this section.

(g) Cross reference. For definition of
the term “hand carried", see § 301.6091-
1(c) of this chapter (Regulations on
Procedure and Administration}.

Par. 12. The following new § 48.6101-1
is added immediately after § 48.6091-1.

' §48.6101-1 Period covered by returns or

other documents,

The normal period for which returns
are ordinarily required under this
subpart is a calendar quarter. Under
certain circumstances, however, the
district director may require returns to
be filed for monthly or semimonthly
periods. For provisions relating to
quarterly returns, see § 48.6011{a}-1(a).
For provisions relating to monthly and
semimonthly returns, see § 48.6011(a}-
i(b).

Par. 13. Section 48.6109-1 is revised to
read as follows:

%48.6109-1 Employer identification
numbers.

(a) Requirement of application—{1) In
general. An application on Form 55-4
for an employer identification number
shall be made by every person who
makes a sale or use of an article with
respect to which a tax is imposed by
section 4041 or 4042 or chapter 32 of the
Code, but who has not earlier been
assigned an employer identification
number or has not applied for one. The
application and any supplementary
statement accompanying it shall be
prepared in accordance with the
applicable form, instructions, and
regulations and shall set forth fully and
clearly the date therein called for. Form
SS—4 may be obtained from any district
director or director of a service center
The application shall be filed with the
internal revenue officer designated in
the instructions applicable to Form S5~
4. The application shall be signed by (1)
the individual if the person is an
individual; (ii) the president, vice-
president, or other principal officer, if
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the person is a corporation; (iii) a
responsible and duly authorized
member or officer having knowledge of
its affairs, if the person is a partnership
or other unincorporated organization; or
(iv) the fiduciary, if the person is a trust
or estate, An employer identification
number will be assigned to the person in
due course upon the basis of information
reported on the application required
under this section,

(2) Time for filing Form SS—4. The
application for an employer
identification number shall be filed on
or before the seventh day after the date
of the first sale or use of an article with
respect to which a tax is imposed by
section 4041 or 4042 or chapter 32 of the
Code.

(b) Use of employer identification
number, The employer identification
number assigned to & person liable for a
tax imposed by section 4041 or 4042 or
chapter 32 of the Code shall be shown in
any return, statement, or other
document submitted to the Internal
Revenue Service by the person.

(c) Cross references. For the definition
of the term “employer identification
number”, see § 301.7701-12 of this
chapter (Regulations on Procedure and
Administration), For provisions relating
to the penalty for failure to include the
employer identification number in a
return, statement, or other document,
see § 301.6676-1 of this chapter
(Regulations on Procedure and
Administration).

Par. 14. Section 48.6151-1 is revised to
read as follows:

§486151-1 Time and place for paying tax
shown on return.

The tax required to be reported on
each tax return under this subpart is due
and payable to the internal revenue
officer with whom the return is filed at
th.u lime prescribed in § 48.6071(a)-1 for
filing such return. See section 6601, and
chapter 68 of subtitle F of the Code, and
the regulations thereunder in Part 301 of
this chapter (Regulations on Procedure
and Administration) for provisions
relating to interest on underpayments,
additions to tax, and penalties. For
provisions relating to the use of
government depositaries in depositing
the taxes, see § 48.6302(c)-1.

Par. 15, The following new
§ 48.6161(a)-1 is added immediately
after § 48.6151-1.

§48.6161{a)~1 Extension of time for
Paying tax shown on return.

(a) In General. (1) Ordinarily, no
extensions of time will be granted for
Payment of any tax imposed by section
4041 or 4042 or chapter 32 of the Code,
and shown or required to be shown on

any return. However, if because of
temporary conditions beyond the
taxpayer’s control a taxpayer believes
an extension of time for payment is
justified, the taxpayer may apply to the
district director, or to the director of the
service center, for an extension. The
period of any extension shall not be in
excess of 6 months from the date fixed
for payment of the tax, except that if the
taxpayer is abroad the period of the
extension may be in excess of 6 months,

(2) The granting of an extension of
time for filing a return does not operate
to extend the time for the payment of the
tax or any part of the tax unless so
specified in the extension. See
§ 48.6081(a)-1.

(b) Undue hardship required for
extension. An extension of the time for
payment shall be granted only upon a
satisfactory showing that payment on
the due date of the amount with respect
to which the extension is desired will
result in an undue hardship. The
extension will not be granted dpon a
general statement of hardship. The term
“undue hardship” means more than an
inconvenience to the taxpayer. It must
appear that substantial financial loss,
for example, loss due to the sale of
prc:gerty at a sacrifice price, will result
to the taxpayer from making payment on
the due date of the amount with respect
to which the extension is desired. If a
market exists, the sale of property at the
current market price is not ordinarily
considered as resulting in an undue
hardship.

(c) Application for extension, An
application for an extension of time for

ayment of the tax shown or required to
ge shown on any return shall be made
on Form 1127 and shall be accompanied
by evidence showing the undue
hardship that would result to the
taxpayer if the extension were refused.
The application shall also be
accompanied by a statement of the
assets and liabilities of the taxpayer and
an itemized statement showing all
receipts and disbursements for each of
the 3 months immediately preceding the
due date of the amounl to which the
application relates. The application,
with supporting documents, must be
filed, on or before the date prescribed
for payment of the amount with respect
to which the extension is desired, with
the internal revenue officer to whom the
tax is to be paid. The application will be
examined, and within 30 days, if
possible, will be denied, granted, or
tentatively granted subject to certain
conditions of which the taxpayer will be
notified. If an additional extension is
desired, the request for it must be made
on or before the expiration of the period
for which the prior extension is granted.

(d) Payment pursuant to extension, If
an extension of time for payment is
granted, the payment shall be made on
or before the expiration of the period of
the extension without the necessity of
notice and demand. The granting of an
extension of time for payment of the tax
does not relieve the taxpayer from
liability for the payment of interest on
the tax during the period of the
extension. See section 6601 and
§ 301.8601-1 of this chapter (Regulations
on Procedure and Administration),

Par. 16. Section 48.8206-1 is revised to
read as follows.

§ 48.6206-1 Assessment and collection of
excesdive payment and penalty,

(a) Treatment of excessive amount as
tax. If any portion of a payment made
under section 6420 (relating to gasoline
used on farms), section 8421 (relating to
gasoline used for certain nonhighway
purposes or by local transit systems),
section 6424 (relating to lubricating oil
not used in highway motor vehicles), or
section 8427 (relating to special fuels not
used for taxable purposes) constitutes
an excessive amount as defined in
section 86875(b) and § 48.6675-1(b), the
excessive amount and any civil penalty
provided by section 6675 may be
assessed and collected by the district
director—

(1) As if the excessive amount and
civil penalty were a tax imposed by
section 4081 (relating to tax on the sale
of gasoline), section 4091 (relating to tax
on sale of lubricating oil), or section
4041 (relating to tax on sale of special
fuels), as the case may be, and

(2) As if the person who made the
claim for payment were liable for tax
imposed by section 4081, 4091, or 4041,
in that amount.

(b) Assessment period. The period
within which the portion of a payment
constituting an excessive amount and
any civil panalty may be assessed shall
be 3 years from the last date prescribed
by section 8420, 6421, 8424, or 8427, as
the case may be, for the filing of the
claim in respect of which the excessive
amount is attributable.

Par. 17. Section 48.6302(c}-1 is revised
to read as follows:

§ 48.6302(c)~1 Use of Government
depositaries.

(a) Monthly deposits. Except as
provided in paragraph (b) of this section,
if for any calendar month {other than the
last month of a calendar quarter) any
person required to file a quarterly excise
tax return on Form 720 has a total
liability under this part of more than
$100 for all excise taxes reportable on
that form, the amount of liability for
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taxes shall be deposited by the person
with a Federal Reserve bank or
authorized financial institution on or
before the last day of the month
following the calendar month.

(b) Semimonthly deposits. (1) If any
person required to file an excise tax
return on Form 720 for any calendar
quarter has a total liability under this
part of more than $2,000 for all excise
taxes reportable on the form for any
calendar month in the preceding
calendar quarter, the amount of that
liability for taxes under this part for any
semimonthly period (as defined in
paragraph (d)(1) of this section) in the
succeeding calendar quarter shall be
deposited by him with a Federal
Reserve bank or authorized financial
institution on or before the depositary
date (as defined in paragraph (d){2) of
this section) applicable to the
semimonthly period.

(2) A person will be considered to
have complied with the requirements of
paragraph (b)(1) of this section for a
semimonthly period if—

(i){A) The person’s deposit for the
semimonthly period is not less than 90
percent of the total amount of the excise
taxes reportable by the person on Form
720 for the period, and

(B) If the semimonthly period occurs
in a calendar month other than the last
month in a calendar quarter, the person
deposits any underpayment for the
month by the 9th day of the second
month following the calendar month; or

(i{)(A) The person’s deposit for each
semimonthly period in the calendar
month is not less than 45 percent of the
total amount of the excise taxes
reportable by the person on Form 720 for
the month, and

(B) If such month is other than the last
month in a calendar quarter, the person
deposits any underpayment for such
month by the 9th day of the second
month following the calendar month; or

(iii)(A) The person's deposit for each
semimonthly period in the calendar
month is not less than 50 percent of the
total amount of the excise taxes
reportable by the person on Form 720 for
lh% second preceding calendar month,
an

{B) If such month is other than the last
month in a calendar quarter, the person
deposits any underpayment for such
month by the 9th day of the second
month following the calendar month; or

(iv)(A) The requirements of paragraph
(b)(2) (I)(A). (1i)(A), or (iii}{A) of this
section are satisfied for the first
semimonthly period of a calendar month
after January 1971,

(B) If the person’s deposit for the
second semimonthly period of the
calendar month is, when added to the

deposit for the first semimonthly period,
not less than 90 percent of the total
amount of the excise taxes reportable by
the person on Form 720 for the calendar
month, and

(C) If the semimonthly periods occur
in a calendar month other than the last
month in a calendar quarter, the person
deposits any underpayment for the
month by the 8th day of the second
month following the calendar manth.

(3)(i) Paragraph (b)(2) (i) and (iii) of
this section shall not apply to any
person who normally incurs in the first
semimonthly period in each calendar
month more than 75 percent of the
person’s total excise tax liability under
this part for the month.

(ii) Persons who make their deposits
in accordance with paragraph (b}(2) (ii),
(iii), or (iv) of this section will find it
unnecessary to keep their books and
records on a semimonthly basis.

(c) Deposit of certain excess
undeposited amounts. Notwithstanding
paragraphs (&) and (b) of this section, if
any person required to file an excise tax
return on Form 720 for any calendar
quarter beginning after March 31, 1968,
has a total liability under this part for all
excise taxes reportable on the form for
the calendar quarter which exceeds by
more than $100 the total amount of taxes
deposited by the person pursuant to
paragraph (a) or (b) of this section for
the calendar quarter, the person shall,
on or before the last day of the calendar
month following the calendar quarter for
which the return is required to be filed,
deposit with a Federal Reserve bank or
authorized financial institution the full
amouny by which the person's liability
for all excise taxes reportable on the
form for that calendar quarler exceeds
the amount of excise taxes previously
deposited by the person for that
calendar quarter,

(d) Definitions. For purposes of this
part—

(1) Semimonthly period. The term
“semimonthly period" means the first 15
days of a calendar month or the portion
of a calendar month following the 15th
day of that month.

(2) Depositary date. (i) The term
“depositary date" means, in the case of
deposits for semimonthly periods
beginning after January 31, 1871, the 8th
day of the semimonthly period following
the semimonthly period for which the
taxes are reportable,

(ii) The term “depositary date” means,
in the case of deposits for semimonthly
periods ending before February 1, 1871,
the last day of the semimonthly period
following the semimonthly period for
which the taxes are reportable,

(e) Depositary forms and
procedures—(1) In general. A person

required by this section to make
deposits may make one or more
remittances with respect to the amount
required to be deposited. An amount of
tax which is not otherwise required by
this section to be deposited may,
nevertheless, be deposited if the person
liable for the tax so desires.

(2) Deposits for 1968 and subsequent
years. Each remittance of amounts
required to be deposited for periods
subsequent to 1967 shall be
accompanied by Form FTD 504 {Federal
Tax Deposit, Excise Taxes); which shall
be prepared in accordance with the
applicable instructions. The remittance,
together with Form FTD 504, shall be
forwarded to a financial institution
authorized as a depositary for Federal
taxes in accordance with 31 CFR Part
214 or, at the election of the corporation,
to a Federal Reserve Bank. For
procedures governing the deposit of
Federal taxes at a Federal Reserve
Bank, sce 31 CFR Part 214.7. The
timeliness of the deposit will be
determined by the date it is received (or
is deemed received under section
7502(e) and § 301.7502-1 of this chapter
(Regulations on Procedure and
Administration)) by the Federal Reserve
Bank or by the authorized financial
institution. Amounts deposited pursuant
to this paragraph (e)(2) shall be
considered to be paid on the last day
prescribed for filing the return in respect
of the tax (determined without regard to
any extension of time for filing the
returns), or at the time deposited,
whichever is later.

(3) Information required. Each person
making deposits pursuant to this section
shall report on the return for the period
with respect to which the deposits are
made information regarding the deposits
in accordance with the instructions
applicable to the return and pay (or
deposit by the due date of the return)
the balance, if any, of the taxes due for
the period.

(4) Procurement of prescribed forms.
Capies of the applicable deposit form
will be furnished, so far as possible, to
persons required to make deposits under
this section. Such a person will not be
excused from making a deposit,
however, by the fact that no form has
been furnished. A person not supplied
with the proper form is required to apply
for it in ample time to make the required
deposits within the time prescribed,
supplying with the application the
person's name, identification number,
address, and the taxable period to
which the deposits will relate. Copies of
Form FTD 504 may be obtained by
applying for them with the distinct
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director to the director of the service
center.

(f) Nonapplication to certain taxes.
This section does not apply to taxes for
(1) any month or semimonthly period in
which the taxpayer receives notice from
the district director pursuant to
§ 48.6011(a)-1(b) to file Form 720 or {2)
any subsequent month or semiannually
peried for which a return on Form 720 is
required.

Par. 18, The following new § 48.
6302(c)-2 is added immediately after
§ 48.6302(c)(1)
£ 48.6302(c)~2 Cross reference.

(a) Failure to deposit. For provisions
relating to failure to make a deposit
within the time prescribed, see
§ 301.6656-1 of this chapter (Regulations
on Procedures and Administration).

(b) Saturday, Sunday, or legal
holiday. For regulations relating to the
time for performance of acts when the
last day for the performance falls on a
Saturday, Sunday, or a legal holiday, see
§ 301.7503-1 of this chapter (Regulations
on Procedure and Administration).

Par. 19. The following new
§§ 48.6402(a)-1, 48.6404(a)-1, 48.6412-1,
48.6412-2, and 48.6412-3 are added
immediately after § 48.6302(c)-2.

§48.6402(a)~1 Authority to make credits
or refunds.

For provisions relating to credits and
refunds of certain taxes on sales and
services see section 6416 and the
regulations thereunder. For regulations
under section 8402 of general
application in respect of credits or
refunds, see §§ 301.6402-1, 301.6402-2,
and 301.6402-4 of this chapter
(Regulations on Procedure and
Administration).

§48.8404(a)-(1) Abatements.

For regulations under section 6404 of
general application in respect of
abatements of assessments ot tax, see
§ 301.8404-1 of this chapter (Regulations
on Procedure and Administration),

§48.6412-1 Floor stocks credit or refund.
(a) In general. This section sets forth
the procedures to be followed in
claiming the credit or refund authorized
by section 8412 for manufacturers excise
taxes paid in respect of certain articles
held by dealers as floor stocks on
October 1, 1984. See § 48.6412-2 for
definitions of the following terms when
used in this section: “floor stocks”,
"invenlory date”, “dealer”, “held by a
dealer”, “old rate”, “new rate”, “dealer
request limitation date”, “claim
limitation date”, and “tax paid". See
§ 48.6412-3 for determining the amount
of tax paid on articles that are held as
floor stocks, The manufacturers excise

taxes for which credit or refund may be
claimed under this section are those
imposed by section 4061(a)(1), relating
to trucks, buses, tractors, etc.; section
4071(a)(1), relating to tires of the type
used on highway vehicles; section
4071(a)(3), relating to inner tubes for
tires; section 4071(a)(4), relating to tread
rubber; and section 4081, relating to
gasoline. For definition of the term
“highway vehicle”, see § 48.4061(a)-1(d).

) Computation of the amount of floor
stocks credit or refund. The amount of
floor stocks credit or refund which may
be claimed by the manufacturer under
section 6412(a)(1) may not exceed an
amount equal to the difference between
the tax paid by the manufacturer on the
sale of the article and the amount of tax
made applicable to the article on the
inventory date. For example, M, & dealer
has on hand on October 1, 1984, as floor
stocks inventory, an automobile truck
chassis which had a manufacturer’s
taxable sale price of $20,000 on which
tax was paid under section 4061(a)(1) at
a rate of 10 percent, or $2,000. Since this
automobile truck chassis is subject to a
tax of 5 percent, or $1,000, under section
4061(a)(1) as of October 1, 1984, the
amount of floor stocks credit or refund
that may be claimed by the

_manufacturer with respect to such truck

chassis is the difference between the
$2,000 tax paid on the manufacturer's
sale of the truck chassis and the $1,000
tax made applicable to the article on
October 1, 1984. No interest is allowable
with respect to any amount of tax
credited or refunded under seclion 6412
and this section. In applying the floor
stocks credit or refund provisions, the
date on which the manufacturer paid the
tax with respect to the article held as
floor stocks is not relevant. Thus, the
period of limitations provided in section
6511 with respect to claims for credit or
refund does not apply; however, see
paragraph (f) of this section. For
definition of the term “manufacturer”,
see § 48.0-2(a)(4).

(c) Limitation. Except as provided in
§ 48.6412-3, no credit or refund is
allowable under this section for an
amount paid as tax which may be
credited or refunded under any
provisions of law other than section
6412(a){1), or which was allowable as a
credit or refund under section 8412 with
respect to an earlier inventory date.

(d) Relationship between credits or
refunds for floor stocks and credits or
refunds for price readjustments. The
amount which may be credited or
refunded for floor stocks and for price
readjustments on an article may not in
the ate exceed the tax paid in
respect of the article. A credit or refund
computed on the basis of the old tax

rate will be allowed with respec! to a
price readjustment of an article on
which a floor stock credit or refund was
allowed, but only if the amount of the
floor stock credit or refund otherwise
allowable was reduced by taking into
account such price readjustment, as
determined under § 48.68412-3(e). The
manufacturer mus!t keep readily
available for inspection sufficient
records to enable examining officers of
the Internal Revenue Service to

‘ascertain the correctness of any claim

for credit or refund for a price
readjustment of an article on which a
floor stock refund was claimed.

(e) Participation of dealers—{1)
Request by dealer. On or before the
dealer request limitation date, a dealer
may submit to a manufacturer a request
with respect to a credit or refund
allowable under this section for tax paid
by the manufacturer with respect to
articles held by the dealer as floor
stocks. This request may be submitted
directly to the manufacturer, or it may
be submitted to him indirectly through
another dealer in the distribution chain
if the request is received by the
manufacturer or an authorized agent of
the manufacturer on or before the dealer
request limitation date.

(2) Requirements for claim by
manufacturer. No amount of credit or
refund under this section may be
claimed by a manufacturer with respect
to articles held by a dealer as floor
stocks unless—

(i) The claim for the amount is based
upon a request submitted by the dealer
to the claimant on or before the dealer
request limitation date;

{ii) The amount is paid by the
claimant to the dealer, or the dealer’s
wrilten consent to allowance of the
credit or refund has been received by
the claimant, on or before the claim
limitation date; and

{iii) The request by the dealer is
supported by an inventory statement,
made under the penalties of perjury and
signed by the dealer or by the dealer's
authorized representative, setting forth
the following information:

(A) The name and address of the
dealer and of the applicable
manufacturer, (if the name and address
of the applicable manufacturer is
unknown to the dealer, these items may
be added by any person in the chain of
distribution);

(B) The identification number, if any,
of the article, such as a serial, stock,
model, type, or class number, or some
other suitable means of identification;

(C) A brief description of the article,
such as its common name or
designation: and
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(D) The quantity of articles held by
the dealer as floor stocks on the
inventory date.

(3) Actual manufacturer unknown. If a
dealer addresses a request to the
person, who from markings on the
article the dealer presumes to be the
manufacturer, the request may be
treated as made to the actual
manufacturer if the actual manufacturer
accepts the dealer's request.

(4) Payment to dealer by claimant.
Payment may be made directly to the
dealer or to the dealer's authorized
agent or representative by the claimant
or by the claimant's authorized agent or
representative. If a claimant pays a
dealer through the claimant’s agent or
representative, the evidence must show
that the dealer actually received the
payment. If a dealer authorizes the
claimant to pay the dealer through the
dealer's agent or representative,
evidence showing receipt of the
payment by the agent or representative
will be accepted as proof of actual
payment to the dealer. Payment shall be
made, at the manufacturer’s option, in
cash, by check, or by credit to the
dealer's account as maintained by the
claimant. The amount of the payment
which may be made by crediting the
dealer’s account may not exceed the
undisputed debit balance due at the
time the credit is made. However,
payment may be made in merchandise
at the dealer’s option with the
concurrence of the manufacturer.

(5) Date of performance. The date on
which any act described in this
paragraph (e) is performed by an agent
or representative on behalf of a claimant
or dealer is deemed to be the date on
which the act is performed by the
principal.

(8) Record of inventories. For
provisions relating to the record of a
dealer’s inventories to be kept by the
claimant, see paragraph (g) of this
section.

(7) Sample written consent. No
particular form is prescribed or required
for the written consent of the dealer
described in paragraph (e)(2)(ii) of this
section. However, the following is an
example of an acceptable consent
statement by a dealer:

Consent Statemen! of Dealer

(For use by dealer in requesting
manufacturer, producer, or importer to obtain
credit under section 6412 of the Internal
Revenue Code of 1954 with respect to floor
stocks.)

I hereby consent to the allowance to the
manufacturer, producer, or importer of the
floor stocks credit or refund of the excise tax
imposed by the Internal Revenue Code of
1954 with respect to the articles in my
inventory on

(Name)

By
(Signature of Officer)

(Title)
(Date)

(f) Procedure jor claiming credit or
refund—{1) In general. Each claim for
credit or refund under this section shall
be filed on or before the applicable
claim limitation date, in the manner and
subject to the conditions stated in this
section and in § 301.6402-2 of this
chapter (Regulations on Procedure and
Administration). Either credit or refund,
or a combination thereof, may be
claimed, but the amount which may be
claimed as a credit on a return shall not
exceed the total tax liability shown on
the return, reduced by the amount of any
deposits made under § 48.6302(c}-1 with
respect to the return and by any amount
of credit claimed on the return pursuant
to any provision of law other than
section 6412, If the total amount which
may be claimed exceeds the amount
that may be claimed as credit on a
return, the excess amount may be
claimed on or before the applicable
claim limitation date either as a refund
or as a credit on a subsequent return. If
credit is claimed the amount of the
credit shall be entered as a credit on a
timely-filed return of tax. The statement
described in paragraph (f)(2) of this
section must show the amount and date
of each previous and concurrent claim
for credit or refund under this section
and indicate whether any future claims
are expected to be filed.

(2) Supporting evidence to be
submitted by the manufacturer. No
credit or refund shall be allowed under
this section unless there is submitted, in
support of the claim for credit or refund,
a slatement signed by the person
making the claim, that describes in
general terms the articles covered by the
claim, sets forth the method of
computing the amount claimed
(including a description of any
procedures used pursuant to § 48.6412-
3), and states that—

(i) The claimant paid to the district
director or the director of the internal
revenue service center the tax for which
credit or refund is claimed;

(ii) The total amount claimed
represents payments requested by
dealers before the dealer request
limitation date;

(iii) The total amount claimed either
was paid by the claimant to the dealers,
or the claimant received the written

consent of the dealers to the allowance
of the amount claimed:

(iv) The claimant has in his
possession, and available for inspection
by internal revenue officers, the
evidence with respect to inventories
required by paragraph (g)(2) of this
section, and any written consents
referred to in paragraph (f)(2)(iii) of this
section; and

{v) No other claim for credit or refund
under this section has been or will be
made by the claimant with respect to
any amount covered by the claim.

(g) Evidence to be retained in the
manufacturer's records. Every person
filing a claim for credit or refund
pursuant to this section shall support the
claim by keeping as part of the
claimant's records—

(1) The dealer's inventory statements
required by paragraph (e)(2)(iii}) of this
section, to the extent that the articles
are covered by the claim;

(2) Records, in respect of the articles
held by each dealer, showing—

(i) The name and address of the
dealer,

(ii) The quantities of each article held
by the dealer as floor stocks by taxable
category, for example, by model or type
number,

(iii) The amount of tax considered to
be paid by the manufacturer with
respect to each article held by the
dealer, as determined under § 48.6412-3,

(iv) The amount of tax, if any, which
the claimant would pay on the sale or
each article held by the dealer if the tax
were computed at the new rate,

(v) The total amount of reimbursement
due the dealer,

(vi) The date on which the claimant
received from the dealer the request
described in paragraph (e)(1) of this
section, but only if payment was not
made to the dealer before the dealer
request limitation date, and

(vii) The date and amount of each
payment to a dealer, or the date of
receipt by the claimant from the dealer
of a written consent, as set forth in
paragraph (e){2)(ii) of this section; and

(3) Any such written consent received
from a dealer,

(h) Special rules where the presumed
manufacturer is the agent of the actual
manufacturer, For purposes of this
section, if a manufacturer sells articles
tax-paid to a second manufacturer for
resale by the second manufacturer
under its own brand name, the second
manufacturer may perform any acts and
keep any records which are a
prerequisite to the first manufacturer’s
filing a claim for floor stocks credit or
refund with respect to the articles. If
such a procedure is followed, the claim
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filed by the first manufacturer shall
include a statement indicating the name
and address of the second manufacturer
and the amount of its claim which
relates to articles sold to the second
manufacturer.

(i) Effect on other claims for credit or
refund. If a claim for credit or refund is
made pursuant to section 6416 and the
regulations thereunder, relating in part
to returned sales, sales for export or for
exempt use, sales to States, etc., with
respect to a tax imposed by section
4061(a)(1), section 4071{a) (1), (3), or (4),
or section 4081, and if the claim is made
with respect to articles sold by the
claimant before the date on which the
tax is reduced in rate or terminated, the
claim shall be based on the new rate of
tax unless the claimant can establish
that the tax was imposed at the old rate
and that no refund or credit under this
section was allowed with respect to the
articles. See, however, paragraph (d) of
this section.

(i) Other applicable provisions. All
provisions of law, including penalties,
applicable in respect of the taxes
imposed by sections 4061, 4071, and 4081
shall, insofar as applicable and not
inconsistent with section 6412, apply in
respect to the credits and refunds
provided for in section 6412 to the same
extent as {f the credits or refunds
constituted overpayments of the taxes,
For provisions under which timely
mailing is treated as timely filing, and
for provisions applicable to the time for
performance of acts when the last day
falls on Saturday, Sunday, or a legal
holiday, see §§ 301.7502-1 and 301.7503~
1. respectively, of this chapter
(Regulations on Procedure and
Administration).

§48.6412-2 Definitions for purposes of
floor stocks credit or refund.

For purposes of section 6412 and the
regulations thereunder—

(a) Floor stocks, The term “floor
stocks™ means any article subject to the
lax imposed by section 4061(a)(1),
section 4071(a) (1), (3), or (4) or section
4081 which—

(1) Is sold by the manufacturer
(otherwise than in a tax-free sale)
before October 1, 1984,

(2) Is held by a dealer at the first
moment on October 1, 1984, and has not
been used, and

(3) Is intended for sale or, in the case
of tread rubber, is intended for sale or is
held for use.

However, the term “floor stocks” does
not include gasoline in retail stocks held
&t the place where intended to be sold at
retail, nor with respect to gasoline held
for sale by a producer or importer of

gasoline, or inner tubes for bicycle tires
(as defined in section 4221(e)(4)(B)).

(b) inventory date. The term
“inventory date" means the first
moment on the date on which an article
is treated as floor stocks within the
meaning of paragraph (a) of this section.

(c) Dealer. The term "dealer” includes
a wholesaler, jobber, distributor, or
retailer, or in the case of tread rubber
subject to tax under section 4071(a)(4),
includes any person (other than the
manufacturer of the tread rubber) who
holds the tread rubber for sale or use.

(d) Held by a dealer—(1) In general.
(i) An article is considered as "held by a
dealer” if title to the article has passed
to the dealer whether or not delivery to
the dealer has been made), and if, for
purposes of consumption, title to or
possession of the article has not at any
time been transferred to any person
other than a dealer.

(ii) Floor samples, demonstrators, and
articles undergoing repair (whether or
not on the dealer’s premises) that are
carried in stock to be sold as new
articles, and articles purchased tax-paid
by a manufacturer or a sales subsidiary
and held by the person on the inventory
date for resale as such, will be
considered as unused and held by a
dealer, if title to or possession of the
article has not at any time been
transferred to any person for purposes
of consumption.

(iif) Articles sold by a dealer to a
consumer before the inventory date and
thereafter repossessed by the dealer,
and articles purchased tax-paid by a
manufacturer for use in further
manufacture within the meaning of
section 4221(d)(6), will not be
considered as held by a dealer.

(iv) The determination as to the time
title or possession passes for purposes
of consumption shall be made under
applicable local law.

(2) Examples. The application of this
paragraph (d) may be illustrated by the
following examples:

Example (1), If, under local law, title to an
article sold by a dealer under a conditional
sales contract is in the dealer on the
inventory date, but the consumer has
physical possession of the article on that
date, the article is not considered as held by
the dealer.

Example (2). If, under local law, title to an
article is in the consumer on the inventory
dale because the article is specifically
identified with a contract, but on that date
the dealer still has physical possession of the
article, for example, in his will-call
derartmem. the article is not considered as
held by the dealer on that date because title
to the article has passed to the consumer for
purposes of consumption.

Example (3). I, under local law, title to an
article is in the consumer on the inventory

date because the dealer transferred the
article to a common carrier for delivery to the
consumer, the article in transit is not
considered as held by the dealer on that date
because title has passed to the consumer for
purposes of consumption, even though neither
the dealer nor the consumer has physical
possession of the article.

Example (4). If, under local law, title to an
article is in the dealer on the inventory date
and does not pass to the consumer until
delivery by a common carrier, the article in
transit shall be considered as held by the
dealer on that date because nelther the title
nor possession has passed to the consumer
for purposes of consumption.

Example (5). If an article has been
mortgaged or otherwise hypothecated by a
dealer as security for a loan and, under local
law, title to the article is in the creditor on the
inventory date, and physical possession is in
the dealer, the article shall be considered as
held by the dealer on that date because
neither title nor possession has passed 1o the
consumer for purposes of consumption.

(e) Old rate. The term “old rate” .
means the rate of tax in effect with
respect to the sale of an article before
the date designated in paragraph (a) or
(b) of this section on which the tax is
reduced in rate or is terminated.

(f) New rate. The term “new rate”
means the rate of tax, if any, in effect
with respect to the sale of an article on
the date designated in paragraph (a) or
(b) of this section on which the tax is
reduced in rate or is terminated.

(g) Dealer request limitation date. The
term “dealer request limitation date” is
the date prescribed by section 6412(a)(1)
before which the request on which the
manufacturer's claim is based must be
submitted to the manufacturer by the
dealer who held the floor stocks on the
inventory date. In the case of an article
held by a dealer on October 1, 1984, the
dealer request limitation date is January
1, 1985.

(h) Claim limitation date. The term
“claim limitation date” means the last
date prescribed by section 6412(a)(1) on
which refund or credit with respect to
floor stocks may be claimed by a
manufacturer. In the case of an article
held by a dealer on October 1, 1984, the
claim limitation date is March 31, 1085,

(i) Tax paid. A tax is considered paid
if it was paid or was offset by an
allowable credit on the return on which
it was reported.

§48.6412-3 Amount of tax paid on each
article.

(a) General rule. For purposes of
making the claim for credit or refund
under § 48.6412-1 in respect of floor
stocks held by a dealer, the tax paid on
each article must be separately
computed. If desired, the procedures set
forth in paragraphs (b) through (g) of this
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section may be used in making the
computation. The procedure used in
determining the tax paid on an article
must also be used in determining the
amount of tax, if any, made applicable
lo the article on the effective date of
reduction or repeal of the tax involved.
Prior approval of the Internal Revenue
Service for the method of computation
rieed not be obtained and should not be
requested.

(b) Selling price. In determining the
price of an article on which the tax paid
is to be computed, the average of the
gross selling prices of identical articles
sold during a representative period may
be used. For example, truck chassis of
the same model that are sold by the
manufacturer with the same equipment
and accessories are identical articles
whose selling prices may be computed
on the basis of an average.

(c) Transportation charges. In
determining the price of an article on
which the tax paid is to be computed,
the average of the exclusions authorized
by section 4216(a) for transportation,
delivery, insurance, installation, etc., for
a reasonable category of articles during
a representative period may be used.

(d) Credits for tax paid on inner tubes.
The average of the credits authorized by
section 6416(c) for tax paid on tires or
inner tubes may be averaged for a
reasonable category of articles during a
representative period. The credits shall
be subtracted from the gross excise tax
to arrive at the net excise tax paid.

(e) Price readjustments. (1) In
determining the price on which the tax
paid is to be computed, there must be
taken into account any price
readjustments with respect to which the
manufacturer has filed a claim for credit
or refund under section 6416(b). Other
price readjustments which have been, or
are reasonably expected to be, made
with respect to the article may, at the
option of the manufacturer, be taken
into account in computing the price of
the article,

(2) Price readjustments which cannot
be attributed to specific articles as of
the inventory date (as, for example, a
price readjustment of a flat dollar
amount which is made to dealers who
meel a sales quota) may be taken into
account on the basis of an average of
the adjustments which is computed for a
reasonable category of articles over a
representative period.

(3) Price readjustments related to
specific items (as, for example, an
automatic rebate of a specific
percentage of the price of each unit sold
10 a dealer) may not be averaged, and in
such a case only the actual price
readjustment attributable to a particular

article may be taken into account in
computing the tax on that article,

(4) If, because of the facts in & case, a
price readjustment can be attributed to
specific articles for purposes of
consumer refunds but cannot be
attributed to specific articles for
purposes of floor stocks credits or
refunds (as, for example, in the case of a
price readjustment made with respect to
trucks sold by a dealer to a fleet
operator), the price adjustment may be
averaged for purposes of both consumer
refunds and floor stocks credits and
refunds.

(f) Representative period. A period
will be considered a representative
period if—

(1) It covers (i) at least four
consecutive calendar quarters, the last
of which ends with a period of six
calendar months immediately preceding
the effective date of the tax reduction or
repeal involved or (ii) any other period
of time which the taxpayer can
demonstrate constitutes a representative
period for the particular category, and

(2) The number of articles in the
category inyolved sold by the
manufacturer during the period either (i)
equals or exceeds the number of articles
in the category to which the average
amount is to be applied or (ii} can be
demonstrated by the taxpayer to be a
representative quantity.

(8) Reasonable category. Examples of
a reasonable category of articles are
articles that are identified by a common
stock or class number or which are of
the same model, class, or line. For the
purpose of averaging exclusions,
another example of a reasonable
category of articles is a grouping of
articles that are shipped in the same
container. If a8 manufacturer sells
articles bearing his own trademark and
also sells articles as private brands,
separate computations of the two
brands must be made under this section.

Par. 20. Section 48.6416(a)~1 is revised
to read as follows:

§ 48.6416(a)-1 Claims for credit or refund
of overpayments of laxes on special fuels
and manufacturers taxes.

Any claims for credit or refund of an
overpayment of a tax imposed by
chapter 31 or chapter 32 shall be made
in accordance with the applicable
provisions of this subpart and the
applicable provisions of § 301.6402-2 of
this chapter (Regulations on Procedure
and Administration). A claim on Form
843 is not required in the case of a claim
for credit, but the amount of the credit
shall be claimed by entering that
amount as a credit on a return of tax
under this subpart filed by the person

making the claim. In this regard, see
§ 48.6416()-1. :

Par. 21. The following new
§§ 48.6416(a)-2 and 48 6416{a)-3 are
added immediately after § 46.6416(a)-1
to read as follows.

§ 48.6416(a)-2 Credit or refund of tax on
special fueis.

(a) Overpayments ot described in
section 4616(b)(2}—1) Claims included.
This paragraph applies only to claims
for credit or refund of an overpayment
of tax imposed by section 4041{a)(1)
(relating to tax on the sale of diesel
fuel), section 4041(b)(1) [relating to tax
on the sale of special motor fuels),
section 4041{c)(1){A} Irelating to tax on
the sale of fuel for use 1n noncommercial
aviation), or section 404 1{c}{2)(A)
(relating to the tax on sale of gasoline
for use in noncommercial aviation). It
does not apply, however, 1o a claim for
credit or refund of any overpayment
described in paragraph (b) of this
section which arises by reason of the
application of section 6416(b)(2).

(2) Supporting evidence required. No
credit or refund of any overpayment to
which this paragraph (s) applies shall be
allowed unless the person who paid the
tax submits with the claim a written
consent of the ultimate purchaser to the
allowance of the credit or refund, or
submits with the claim a statement,
supported by sufficient available
evidence, asserting that—

(i) The person has neither included the
tax in the price of the fuel with respect
to which it was imposed nor collected
the amount of the tax from a vendee,
and identifying the nature of the
evidence available to establish these
facts, or

(ii) The person has repaid the amount
of the tax to the ultimate purchaser of
the fuel.

(3) Ultimate purchaser. The term
“ultimate purchaser”, as used in
paragraph (a)(2) of this section, means
the vendee to whom the fuel was sold
tax-paid by the person claiming credit or
refund.

(b) Overpayments determined under
section 6416(b)(2)—(1) Claims included.
This paragraph applies only to claims
for credit or refund of amounts paid as
tax under section 4041{a}(1) (relating to
tax on the sale of diesel fuel) or section
4041{b){1) (relating to tax on the sale of
special motor fuels) that are determined
to be overpayments by reason of section
6416(b)(2) (relating to tax payments In
respect of certain uses, sales, or resales
of a laxable article).

(2) Supporting evidence required. No
credit or refund of an overpayment to
which this paragraph (b) applies shall be
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allowed unless the person who paid the
tax submits with the claim a statement,
supported by sufficient available
evidence, asserting that—

(i) The person has neither included the
tax in the price of the fuel with respect
to which it was imposed nor collected
the amount of the tax from a vendee,
and identifying the nature of the
evidence available to establish thesé
facts, or

(ii) The person has repaid, or agreed
to repay, the amount of the tax to the
ultimate vendor of the fuel, or

(iii) The person has secured, and will
submit upon request of the Service, the
written consent of the ultimate vendor
to the allowance of the credit or refund.

(3) Ultimate vendor. The term
“ultimate vendor", as used in paragraph
(b)(2) of this section, means the seller
making the sale which gives rise to the
overpayment or which last precedes the
exportation or use which gives rise to
the overpayment.

(c) Nonapplication to tax on use of
special fuels. Neither this section nor
paragraph (d})(1) of section 6416 shall
have any effect on overpayments of tax
under section 4041(a)(2) (relating to tax
on the use of diesel fuel), section
4041(b)(2) (relating to tax on the use of
special motor fuels), section
4041(c)(1)(B) (relating to tax on the use
of fuel other than gasoline in
noncommercial aviation), section
4041(c)(2)(B) (relating to tax on the use
of gasoline in noncommercial aviation),
or section 4042 (relating to tax on fuel
used in commercial transportation on
inland waterways),

§48.86416(a)-3 Credit or refund of
manufacturers tax under chapter 32.

(a) Overpayment not described in
section 6416(b)(2), (3)(C) or (4)}—(1)
Claims included. This paragraph applies
only to claims for credit or refund of an
overpayment of manufacturers tax
imposed by chapter 32. It does not
apply, however, to a claim for credit or
refund on any overpayment described in
paragraph (b) of this section which
arises by reason of the application of
section 8416(b)(2), (3)(C), or (4).

(2) Supporting evidence required. No
credit or refund of any overpayment to
which this paragraph (a) applies shall be
allowed unless the person who paid the
lax submits with the claim a written
consent of the ultimate purchaser to the
allowance of the credit or refund, or
submits with the claim a statement,
supported by sufficient available
evidence, asserting that—

(i) The person has neither included the
tax in the price of the article with
respect to which it was imposed nor
collected the amount of the tax from a

vendee, and identifying the nature of the
evidence available to establish these
facts, or

(ii) The person has repaid the amount
of the tax to the ultimate purchaser of
the article.

38) Ultimate purchaser—{i) Genepal

'e. The term “ultimate purchaser”, as
used in ‘Earagraph {a)(2) of this section,
means the person who purchased the
article for consumption, or for use in the
manufacture of other articles and not for
resale in the form in which purchased.

(ii) Special rule under section
6416(a)(3)(A)—{A) Conditions to be
met.—If tax under chapter 32 is paid in
respect of an article and the
Commissioner determines that the
article is not subject to tax under
chapter 32, the term “ultimate
purchaser”, as used in paragraph {a)(2)
of this section, includes any wholesaler,
jobber, distributor, or retailer who, on
the 15th day after the date of the
determination, holds for sale any such
article with respect to which tax has
been paid, if the claim for credit or
refund of the overpayment in respect of
the articles held for sale by the
wholesaler, jobber, distributor, or
retailer is filed on or before the date on
which the person who paid the tax is
required to file a return for the period
ending with the first calendar quarter
which begins more than 80 days after
the date of the determination by the
Commissioner.

(B) Supporting statement.—A claim
for credit or refund of an overpayment
of tax in respect of an article as to
which a wholesaler, jobber, distributor,
or retailer is the ultimate purchaser, as
provided in this paragraph (a)(3)(ii),
must be supported by a statement that
the person filing the claim has a
statement, by #ach wholesaler, jobber,
distributor, or retailer whose articles are
covered by the claim, showing total
inventory, by model number and
quantity, of all such articles purchased
tax-paid and held for sale as of 12:01
a.m. of the 15th day after the date of the
determination by the Commissioner that
the article is not subject to tax under
chapter 32.

(C) Inventory requirement—~The
inventory shall not include any such
article title to which, or possession of
which, has previously been transferred
to any person for purposes of
consumption unless the entire purchase
price was repaid to the person or
credited to the person's account and the
sale was rescinded or any such article
purchased by the wholesaler, jobber,
distributor, or retailer as a component
part of, or on or in connection with,
another article. An article in transit at
the first moment of the 15th day after the

date of the determination is regarded as
being held by the person to whom it was
shipped, except that if title to the article
does not pass until delivered to the
person the article is deemed to be held
by the shipper.

(b) Ogerpayments determined under
section 6416(b) (2), (3)(C), or (4).—(1)
Claims included.—This paragraph
applies only to claims for credit or
refund of amounts paid as tax under
chapter 32 that are determined to the
overpayments by reason of section
6416(b)(2) (relating to tax payments in
respect of certain uses, sales, or resales
of a taxable article), section
8416(b)(3)(C) (relating to tax-paid tires
or inner tubes used for further
manufacture), or section 8416(b)(4)
(relating to tires or inner tubes used by
the manufacturer on another
manufactured article).

(2) Supporting evidence required.—No
credit or refund of an overpayment to
which this paragraph (b) applies shall be
allowed unless the person who paid the
tax submits with the claim a statement,
supported by sufficient available
evidence, asserting that—

(i) The person neither included the tax
in the price of the article with respect to
which it was imposed nor collected the
amount of the tax from a vendee, and
identifying the nature of the evidence
avalilable to establish these facts, or

(i) The person repaid, or agreed o
repay, the amount of the tax to the
ultimate vendor of the article, or

(iii) The person has secured, and will
submit upon request of the Service, the
written consent of the ultimate vendor
to the allowance of the credit or refund.

(38) Ultimate vendor.—{i) General
rule.~The term “ultimate vendor", as
used in paragraph (b)(2) of this section,
means the seller making the sale which
fivet rise to the overpayment or which

ast precedes the exportation or use
which has given rise to the
overpayment.

(ii) Special rule under section
6416{a)(3)(B).—In the case of an
overpayment determined under section
6416(b) (2)(E), (3)(C), or (4) in respect of
tires or inner tubes, where the taxable
article is used as a component part of, or
sold on or in connection with or with the
sale of, a second article which is
exported, sold to a nonprofit educational
organization for its exclusive use, sold
to a State or local government for the
exclusive use of a State or local
government or used or sold for use as
supplies for vessels or aircraft, the term
“ultimate vendor”, as used in paragraph
(b)(2) of this section, means the ultimate
vendor of the second article. See
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§§ 48.6416(b)(2)-2(g), 48.6416(b)(3)-2(d),
and 48.8418(b)(4)-1(b), respectively.

[¢) Overpayments not included. This
section does not apply to any
overpayment determined under section
6416(b)(1) (relating to price
readjusiments), section 8416(b)(3) (A) or
(B) (relating to certain cases in which
refund or credit is allowable to the
manufacturer who uses, in the further
manufacture of a second article, a
taxable article purchased by the
manufacturer tax-paid), or section
6416(b)(5] (relating to the return to the
seller of certdin installment accounts
which the seller had previously sold). In
this regard, see §§ 48.6416(b)(1)-1,
48.8416(b){3)-1, and 48.6418(b)(5)-1.

Par, 22. Section 48,6416(b)-1 is
removed, and the following new
§§ 48.6416(b)(1)-1, 48.6416(b)(1)-2.
48.6416(b)(1)-3, and 48.6416(b)(1)-4 are
added immediately after § 48.6416{a)-3.

§ 48.6418(b)(1)-1 Price readjustments
causing overpayments of manufacturers
tax.

In the case of any payment of tax
under chapter 32 thal is determined to
be an overpayment by reason of a price
readjustment within the meaning of -
section 6416(bj)(1) and § 48.6416{b)(1)-2
or § 48.6416(b)(1}-3, the person who paid
the tax may file a claim for refund of the
overpayment or may claim credit for the
overpayment on any return of tax under
this subpart which the person
subsequently files. Price readjustments
may not be anticipated. However, if the
readjustment has actually been made
before the return is filed for the period in
which the sale was made, the tax to be
reported in respect of the sale may, at
the election of the taxpayer, be based
either (a) on the price as so readjusted
or (b) on the original sale price and a
credit or refund claimed in respect of the
price readjustment. A price
readjustment will be deemed to have
been made at the time when the amount
of the readjustment has been refunded
to the vendor or the vendor has been
informed that the vendor's account has
been credited with the amount. No
interest shall be paid on any credit or
refund allowed under this section. For
provisions relating to the evidence
required in support of a claim for credit
or refund, see § 301.8402-2 of this
chapter (Regulations on Procedure and
Administration), § 48.6416(a}-3(a)(2).
and § 48.6416{b)(1)4. For provisions
authorizing the taking of a credit in lieu
of filing a claim for refund, see section
6416(f) and § 48.6416(f)-1.

§ 48.6416(b)1)-2 Determination of price
readjustments.

(a) In general.—(1) Rules of usual
opplication.—{i) Amount treated as
overpayment.—If the tax imposed by
chapter 32 has been paid and thereafter
the price of the article on which the tax
was based is readjusted, that part of the
tax which is proportionate to the part of
the price which is repaid or credited to
the purchaser is considered to be an
overpayment. A readjustment of price to
the purchaser may occur by reason of—

{A) The return of the article,

(B) The repossession of the article,

(C) The return or repossession of the
covering or container of the article, or

(D) A bona fide discount, rebate, or
allowance against the price at which the
article was sold.

(if) Requirements of price
readjustment. A price readjustment will
not be deemed to have been made
unless the person who paid the tax
either—

(A) Repays part or all of the purchase
price in cash to the vendee,

(B) Credits the vendee's account for
part or all of the purchase price, or

(C) directly or indirectly reimburses a
third party for part or all of the purchase

price for the direct benefit of the vendee.

In addition, to be deemed a price
readjustment, the payment or credit
must be contractually or economically
related to the taxable sale that the
payment or credit purports to adjust.
Thus, commissions or bonuses paid to a
manufacturer's own agents or salesman
for selling the manufacturer’s taxable
products are not price'readjustments for
purposes of this section, since those
comimissions or bonuses are not paid or
credited either to the manufacturer's
vendee or to a third party’for the
vendee's benefil. On the other hand, a
bonus paid by the manufacturer to a
dealer's salesman for negotiating the
sale of a taxable article previously sold
to the dealer by the manufacturer is
considered to be s readjustment of the
price on the original sale of the taxable
article, regardless of whether the
payment to the salesman is made
directly by the manufacturer or to the
salesman through the dealer. In such a
case, the payment is related to the sale
of a taxable article and is made for the
benefit of the dealer because it is made
to the dealer’s salesman to encourage
the sale of a product owned by the
dealer. Similarly, payments or credits
made by @ manufacturer to a vendee as
reimbursement of interest expense
incurred by the vendee in connection
with a so-called "“free flooring”
arrangement for the purchase of taxable
articles is a price readjustment,

regardless of whether the payment or
credit is made directly to the vendee or
to the vendee’s creditor on behalf of the
vendee.

(iii) Limitation on credit or refund.
The credit of refund allowable by
reason of a price readjustment in respec!
of the sale of a taxable article may not
exceed an amount which bears the same
ratio to the total tax originally due and
payable on the article as the amount of
the tax-included readjustment bears to
the original tax-included sale price of
the article.

Example. A manufacturer sells a taxable
article for $100 plus $10 excise tax, and
reports and pays tax liability accordingly.
Thereafter, the manufacturer credits the
customer's account for $11 (tax included) in
readjustment of the original sale price. The
overpayment of tax is $1, determined as
follows:

Tax-included resdjustment
Tax-included sale price

X Original tax due=
Tax overpayment

2_‘. X $10= $1 tax overpaid.
$100

(2) Rules of special application.—{i)
Constructive sale price.~lf, in the case
of a taxable sale, the tax imposed by
chapter 32 is based on a constructive
sale price determined under any
paragraph of section 4216{b} and the
regulations thereunder, as determined
without reference to section 4218, then
any price readjustment made with
respect to the sale may be taken into
account under this section only to the
extent that the price readjustment
reduces the actual sale price of the
article below the constructive sale price.

Example. (A) A manufacturer sells a
taxable article at retail for $110 tax included
Under section 4216(b)(1) the constructive sale
price (tax included) of the article is
determined to be $93. Thercafter, the
manufacturer grants an allowance of $10 to
the purchaser, which reduces the actual
selling price (tax included) to $100. Since the
readjusment price still exceeds the amounts
of the constructive sale price, this
readjustment is nol recognized as a price
readjustment under this section. :

(B) Subsequently, the manufacturer extends
to the purchaser an additional price
allowance of $10, thereby reducing the actua!
sale price to $90. Since the actual sale price is
now $3 less than the constructive sale price
of $93, the manufacturer has overpaid by the
amount of tax attributable to the $3.
Assuming the tax rate involved is 10 percent,
and the prices involved are tax-included. the
overpayment of tax would be $0.27, that is,
10/110ths of $3.

(ii) Price determined under section
4223(b){2).—1f a manufacturer (within
the meaning of section 4223(a)) to whom
an article is sold or resold free of tax in
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accordance with the provisions of
section 4221(a)(1) for use in further
manufacture diverts the article to a
taxable use or sells it in a taxable sale,
and pursuant to the provisions of section
4223(b)(2) computes the tax liability in
respect of the use or sale on the price for
which the article was sold to the
manufacturer or on the price at which
the article was sold by the actual
manufacturer, a reduction of the price
on which the tax was based does not
result in an overpayment within the
meaning of section 64168(b)(1) or this
section. Moreover, if 8 manufacturer
purchases an article tax free and
computes the tax in respect of a
subsequent sale of the article pursuant
to the provisions of section 4223(b)(2),
an overpayment does not arise by
reason of readjustment of the price for
which the article was sold by the
manufacturer except where the
readjustment results from the return or
repossession of the article by the
manufacturer, and all of the purchase
price is refunded by the manufacturer.
See, however, paragraph (b)(4) of this
section as to repurchased articles,

(b) Return of an article.—{1) Price,
readjustment.—If a taxable article is
returned to the manufacturer who paid
the tax imposed by chapter 32 on the
sale of the article, a price readjustment
giving rise to an overpayment results—

(i) If the article is returned before use,
and all of the purchase price is repaid to
the vendee or credited to the vendee's
account, or

(if) If the article is returned under an
express or implied warranty as to
quality or service, and all or a part of
the purchase price is repaid to the
vendee or credited to the vendee's
#ccount, or

(iif) If title is still in the seller, as, for
example, in the case of certain
installment sales contracts, and all or a
part of the purchase price is repaid to
the vendee or credited to the vendee's
account.

(2) Return of purchase price.~For
purposes of paragraph (b)(1) of this
section, if all of the purchase price of an
article has been returned to the vendee,
except for an amount retained by the
manufacturer pursuant to contract as
reimbursement of expense incurred in
connection with the sale (such as a
handling or restocking charge), all of the
purchase price is considered to have
been returned to the vendee.

(3) Taxability of subsequent sale or
use.~If, under any of the conditions
described in pargraph (b)(1) of this
Section, an article is returned to the
manufacturer who paid the tax and all
of the purchase price is returned to the
vendee, the sale is considered to have

been rescinded. Any subsequent sale or
use of the article by the manufacturer
will be considered to be an original sale
or use of the article by the manufacturer
which is subject to tax under chapter 32
unless otherwise exempt. If under any
such condition an article is returned to
the manufacturer who paid the tax and
only part of the purchase price is
returned to the vendee, a subsequent
sale of the article by the manufacturer
will be subject to tax to the extent that
the sale price exceeds the adjusted sale
price of the first taxable sale.

{4) Treatment of other transactions as
repurchases.—Excep! as provided in
paragraph (b)(1) of this section, a price
readjustment will not result when a
taxable article is returned to the
manufacturer who paid the tax on the
sale of the article, even though all or a
part of the purchase price is repaid to
the vendee or credited to the vendee's
account, since such a transaction will be
considered to be a repurchase of the
article by the manufacturer.

(c) Repossession of an article. If a
taxable article is repossessed by the
manufacturer who paid the tax imposed
by chapter 32 on the sale of the article,
and all or a part of the purchase price is
repaid to the vendee or credited to the
vendee's account, a price readjustment
giving rise to an overpayment will
result. However, if the manufacturer
later resells the repossessed article for a
price in excess of the original adjusted
sale price, the manufacturer will be
liable for tax under chapter 32 to the
extent that the resale price exceeds the
original adjusted sale price.

(d) Return or repossession of covering
or container, If the covering or container
of a taxable article is returned to, or
repossessed by the manufacturer who
paid the tax imposed by chapter 32 on
the sale of the article, and all or a
portion of the purchase price is repaid to
the vendee or credited to the vendee's
account by reason of the return or
repossession of the covering or
container, a price adjustment giving rise
to an overpayment will result. If a
taxable article is considered to have
been repurchased, as provided in
paragraph (b){4) of this section, and the
covering or container accompanies the
taxable article as part of the transaction,
the covering or container will also be
considered to have been repurchased.

(e) Bona fide discounts, rebates, or
allowances—{1) In general. Except as
provided in § 48.6416(b)(1)-3 (relating to
readjustments in respect of local
advertising), the basic consideration in
determining, for purposes of this section,
whether a bona fide discount, rebats, or
allowance has been made is whether the
price actually paid by, or charged

against, the purchaser has in fact been
reduced by subsequent transactions
between the parties. Generally, the price
will be considered to have been
readjusted by reason of a bona fide
discount, rebate, or allowance, only if
the manufacturer who made the taxable
sale repays a part of the purchase price
in cash to the vendee, or credits the
vendee's account, or directly or
indirectly reimburses a third party for
part or all of the purchase price for the
direct benefit of the vendee, in
consideration of factors which, if taken
into account at the time of the original
transaction, would have resulted at that
time in & lower sale price. For example,
a price readjustment will be considered
to have been made when a bona fide
discount, rebate, or allowance is given
in consideration of such factors as
prompt payment, quantity buying over a
specified period, the vendee's inventory
of an article when new models are
introduced, or a general price reduction
affecting articles held in stock by the

" vendee as of a certain date. On the other

hand, repayments made to the vendee
do not effectuate price readjustments if
given in consideration of circumstances
under which the vendee has incurred, or
is required to incur, an expense which, if
treated as a separate item in the original
transaction, would have been includible
in the price of the article for purposes of
computing the tax.

(2) Inability to collect price. A charge-
off of an amount outstanding in an open
account, due to inability to collect, is not
a bona fide discount, rebate, or
allowance and does not, in and of itself,
give rise to a price readjustment within
the meaning of this section.

(8) Loss or damage in transit. If title to
an article has passed to the vendee, the
subsequent loss, damage, or destruction
of the article while in the possession of
a carrier for delivery to the vendee does
not, in and of itself, affect the price at
which the article was sold. However, if
the article was sold under a contract
providing that, the article was lost,
damaged, or destroyed in transit, title
would revert to the vendor and the
vendor would reimburse the vendee in
full for the sale price, then the original
sale is considered to have been
rescinded. The vendor is entitled to
credit or refund of the tax paid upon
reimbursement of the full tax-included
sale price to the vendes.

§ 48.6416(b)(1)-3 Readjustment for local
advertising charges.

(a) In general. If a manufacturer has
paid the tax imposed by chapter 32 on
the price of any article scld by the
manufacturer and thereafter has repaid
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a portion of the price to the purchaser or
any subsequent vendee in
reimbursement of expenses for local
advertising of the article or any other
article sold by the manufacturer which
is taxable at the same rate under the
same section of chapter 32, the
reimbursement will be considered a
price readjustment constituting an
overpayment which the manufacturer
may claim as a credit or refund. The
amount of the reimbursement may not,
however, exceed the limitation provided
by section 4216{f)(2) and § 48.4216(f)}-2,
determined as of the close of the
calendar quarter in which the
reimbursement is made or as of the
close of any subsequent calendar
quarter of the same calendar year in
which it is made. The term "local
advertising”, as used in this section, has
the same meaning as prescribed by
section 4216([)(4) and includes,
generally, advertising which is
broadcast over a radio station or
television station, or appears in a
newspaper or magazine, or is displayed
by means of an outdoor advertising sign
or poster.

(b) Local advertising charges
excluded from taxable price in one year
but repaid in following year—(1)
Determination of price readjustments
for year in which charge is repaid. If the
tax imposed by chapter 32 was paid
with respect to local advertising charges
that were excluded in computing the
taxable price of an article sold in any
calendar year but are not repaid to the
manufacturer’s purchaser or any
subsequent vendee before May 1 of the
following calendar year, the subsequent
repayment of those charges by the
manufacturer in reimbursement of
expenses for local advertising will be
considered a price readjustment
constituting an overpayment which the
manufacturer may claim as a credit or
refund. The amount of the
reimbursement may not, however,
exceed the limitation provided by
section 4216()(2) and § 48.4216(1)-{2).
determined as of the close of the
calendar quarter in which the
reimbursement is made or as of the
close of any subsequent calendar
quarter of the same calendar year in
which it is made,

(2) Redetermination of price
readjustments for year in which charge
was made. If the tax imposed by chapter
32 was paid with respect to local
advertising charges that were excluded
in computing the taxable price of an
article sold in any calendar year but are
nol repaid to the manufacturer's
purchaser or any subsequent vendor
before May 1 of the following calendar

year, the manufacturer may make a
redetermination, in respect of the
calendar year in which the charge was
made, of the price readjustments
constituting an overpayment which the
manufacturer may claim as a credit or
refund. This redetermination may be
made by excluding the local advertising
charges made in the calendar year that
became taxable as of May 1 of the
following calendar year.

§ 48.6416(b)(1)-4 Supporting evidence
required In case of price readjustments.

No credit or refund of an overpayment
arising by reason of a price
readjustment described in
§ 48.6416(b)(1)-2 or § 48.6416(b){1)-3
shall be allowed unless the
manufacturer who paid the tax submits
with the claim the evidence required by
paragraph (a)(2) of § 48.6416{(a)-3 and a
statement, supported by sufficient
available evidence—

(a) Describing the circumstances
which gave rise to the price
readjustment,

(b) Identifying the article in respect of
which the price readjustment was
allowed,

(c) Showing the price at which the
article was sold, the amount of tax paid
in respect of the article, and the date on
which the tax was paid,

(d) Giving the name and address of
the purchaser to whom the article was
sold, and

(e) Showing the amount repaid to the
purchaser or credited to the purchaser's
account.

Par 23. Section 48.6416(b)-2 is
removed and the following new
§§ 48.6416(b)(2)-1, 48.6416(b)(2)-2,
48.6416(b)(2)-3 and 48.6418(b)(2)-4 are
added immediately after
§ 48.6416(b)(1)-4.

§ 48.6416(b)(2)-1 Certain exportations,
uses, sales, or resales causing
overpayments of tax.

In the case of any payment of tax
under section 4041 (a)(1) or (b)(1)
(special fuels tax) or under chapter 32
{manufacturers tax) that is determined
to be an overpayment by reason of
certain exportations, uses, sales, or
resales described in section 6418(b){2)
and § 48.6416(b)(2)-2, the person who
paid the tax may file a claim for refund
of the overpayment or, in the case of
overpayments under chapter 32, may
claim credit for the overpayment on any
return of tax under this subpart which
the person subsequently files. However,
under the circumstances described in
section 6418{e) and § 48.6416(e)-1, the
overpayments under chapter 32 may be
refunded to an exporter or shipper. In
the case of overpayments of tax under

section 4041 resulting from certain
nontaxable uses of tax-paid fuel after
June 30, 1970, see also section 68427 and
the regulations thereunder. No interest
shall be paid on any credit or refund
allowed under this section. For
provisions relating to the evidence
required in support of a claim for credit
or refund under this section, see

§ 301.6402-2 of this chapter (Regulations
on Procedure and Administration) and
§§ 48.6416(b)(2)-3 and 48.6416(b)(2)4.
For provisions authorizing the taking of
a credit in lieu of filing a claim for
refund, see section 6416(f) and

§ 48.6418(f)-1.

§ 48.6416(b)(2)-2
sales, and resales

(a) In general. The payment of tax
imposed by section 4041 (a)(1) or (b){1).
or by chapter 32, as the case may be, on
the sale of any article, other than coal
taxable under section 4121, will be
considered to be an overpayment by
reason of any exportation, use, sale, or
resale described in any one of
paragraphs (b} to (o), inclusive, of this
section. This section applies only in
those cases where the exportation, use,
sale, or resale (or any combination
thereof) referrad to in any one or more
of these paragraphs occurs before any
other use, If any article is sold or resold
for a use described in any one of these
paragraphs and is not in fact so used,
the paragraph is treated in all respects
as inapplicable.

(b) Exportation of tax-paid articles.
Subject to the limitation in section
6416(g) and § 48.8416(g)-1, a payment of
tax under chapter 32 on the sale of any
article, or under section 4041 (a)(1) or
(b)(1) on the sale of diesel fuel or special
motor fuel, will be considered to be an
overpayment under section 6416(b)(2)(A)
if the article or fuel is by any person
exported to a foreign country or shipped
to a possession of the United States.
Except in the case of articles subjecl to
the tax imposed by section 4061(a). it is
immaterial for purposes of this
paragraph (b), whether the person who
made the taxable sale had knowledge a!
the time of the sale that the article or
fuel was being purchased for export to &
foreign country or shipment to a
possession of the United States, See
§ 48.6416(e)-1 for the circumstances
under which a claim for refund by
reason of the exportation of an article
may be claimed by the exporter or
shipper, rather than by the person who
paid the tax. For definition of the term
“possession of the United States"”, see
§ 48.0-2(a){11).

(c) Supplies for vessels or aircraft. A
payment of tax under chapter 32 on the

Exportations, uses,
included.
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sale of any article, or under section 4041
(a)(1) or (b)(1) on the sale of diese] fuel
or special motor fuel, will be considered
to be an overpayment under section
8416{b){2)(B) if the article or fuel is used
by any person, or is sold by any person
for use by the purchasér, as supplies for
vessels or aircraft.

The term “supplies for vessels or
aircraft”, as used in this paragraph, has
the same meaning as when used in
sections 4041(g), 4221(a)(3), 4221(d)(3),
and 4221(e)(1), and the regulations
thereunder.

(d) Use by State or local government.
A payment of tax under chapter 32 on
the sale of any article, or under section
4041 (a)(1) or (b)(1) on the sale of diesel
fuel or special motor fuel, will be
considered to be an overpayment under
section 8416(b)(2)(C) if the article of fuel
is sold by any person to a State, any
political subdivision thereof, or the
District of Columbia for the exclusive
use of a State, any political subdivision
thereof, or the District of Columbia. For
provisions relating to tax-free sales to a
State, any political subdivision thereof,
or the District of Columbia, see section .
4221(a)(4) and the regulations
thereunder.

(e) Use by nonprofit educational
organization. A payment of tax under
chapter 32 on the sale of any article, or
under section 4041 (a)(1) or [b)(1) on the
sale of diesel fuel or special motor fuel,
will be considered to be an overpayment
under section 6418(b)(2)(D) if the article
or fuel is sold by any person to a
nonprofit educational organization for
its exclusive use. The term “nonprofit
educational organization”, as used in
this paragraph (e), has the same
meaning as when used in section 4221
(a)(5) or (d)(5), whichever applies, and
the regulations thereunder.

(1) Tax-paid tires or inner tubes resold
for use in further manufacture. A
payment of tax under section 4071 on
the sale of a tire or inner tube will be
considered to be an overpayment under
section 6416(b)(2)(E) if—

(1) The tire or inner tube is, after the
original sale of the article by the
manufacturer, resold by any person to
another manufacturer;

(2) The other manufacturer sells the
lire or inner tube on or in connection
with, or with the sale of, any other
article manufactured or produced by the
other manufacturer; and

(3) That other article is by any person
either—

(') Exported to a foreign country or to
@ possession of the United States,

(if) Sold to a State, any political
subdivision thereof, or the District of
Columbia for the exclusive use of a

State, any political subdivision thereof,
or the District of Columbia, *
(iif) Sold to a nonprofit educational
organization for its exclusive use,'or
{iv) Used or sold for use as supplies
for vessels or aircraft.

The overpayment described in this
paragraph (f) is to be distinguished from
the overpayment described in section
6416(b)(3)(C) and § 48.6416(b){3)-2 (d) in
that the overpayment here described
arises from a “resale” for the use
described in this paragraph, while the
section 8416(b)(3)(C) overpayment arises
from the “use" of tires or inner tubes in
the manufacture of other articles by s
subsequent manufacturer who
purchdses tax-paid tires or tubes and
disposes of finished articles on the basis
of one of the exemptions set forth in
section 6416(B)(3)(C). A manufacturer
claiming a credit or refund under this
paragraph (f) must have substantially
the same information available in
support of the claim as is required under
§ 48.4221-7(c)(2) in support of exempt
sales of tires or inner tubes under the
provisions of section 4221(e)(2), excep!t
that none of the parties involved need
be registered under section 4222.

(8) Parts or accessories used on farm
equipment. A payment of tax under
section 4061(b) on the sale of parts or
accessories (other than spark plugs and
storage batteries) will be considered to
be an overpayment under section
6416(b)(2)(F) if the parts or accessories
are used by any person, or are sold by
any person for use by the purchaser, as
repair parts, replacement parts or
accessories for farm equipment, The
term “farm equipment,” as used in this
par:?raph (8), does not include any
article taxable under section 4081{a)(1)
(relating to trucks, buses, tractors, etc.).
The term "parts or accessories,” as used
in this paragraph (g), has the same
meaning as in section 4061(b) and the
regulations thereunder. This paragraph
(8) does not apply to an overpayment of
tax arising by reason of section
6416(b)(3) and § 48.6416(b)(3)-1, relating
to articles purchased tax paid from a
manufacturer by a subsequent
manufacturer and used by the
subsequent manufacturer in further
manufacture of a taxable or nontaxable
article.

(h) Tread rubber used for certain
purposes, A payment of tax under
section 4071(a){4) on the sale of tread
rubber which is used by any person, or
which is sold by any person for use by
the purchaser, otherwise than in the
recapping or retreading or tires of the
type used on highway vehicles, will be
considered to be an overpayment under
section 6418(b)(2)(G). If the tread rubber

is used in the recapping or retreading of
tires, the type of vehicle on which the
recapped or retreaded tire is be used
and the actual or intended use of the
recapped or retreaded tire are
immaterial in determining whether an
overpayment arises under this
paragraph (h). The controlling factor is
whether the tire resulting from the
recapping or retreading is of a type
which is not used on a highway vehicle.
The term “tread rubber," “tires of the
type used on highway vehicles”, and
“tires", as used in this paragraph (h)
have the same meaning as in section
4072 and the regulations thereunder.
This paragraph (h) does not apply to an
overpayment arising by reason of
section 6416(b)(3) and § 48.8416(b){3)-1,
relating to articles purchased tax paid
from a manufacturer by a subsequent
manufacturer and used by the
subsequent manufacturer in further
manufacture of another article taxable
under chapter 32.

{i) Gasoline used in production of
special fuels. A payment of tax under
section 4081 on the sale of gasoline will
be considered to be an overpayment
under section 8416(b){2){(H) if the
gasoline is used by any person, or sold
by any person for use by the purchaser,
in the production of a special fuel. The
term “special fuel”, as used in this
paragraph (i), has the same meaning as
in section 4041 and the regulations
thereunder.

(j) Articles sold for use as trash
containers. A payment of tax under
section 4061 (a) on a sale of any box,
container, receptacle, bin, or other
similar article will be considered to be
an overpayment under section
8416(b)(2)(]) if the article is—

(1) Sold by any person to any
purchaser for use by the purchaser as a
trash container,

(2) Not designed for the transportation
of freight other than trash, and

(3) Not designed to be permanently
mounted on, or permanently affixed to,
a chassis or body of an automobile
truck, truck trailer, or truck semitrailer,

In addition, a payment of tax under
section 4061(b) on parts or accessories
for any such box, container, receptacle,
etc., will be considered to be an
overpayment under section 8418(b)(2)(])
if the part or accessory is designed
primarily for use on, in connection with,
or as & component part of, the box,
container, receptacle, etc., and is
installed on the box, container,
receptacle, etc. at the time of sale or is
sold with the article as an integral part
of the container system. This paragraph
(j) does not apply to parts or accessories
sold for use as replacement parts or
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accessories, even if those parts or
accessories are sold in connection with
the sale of a box, container, receptacle,
etc. Any term used in this paragraph (j)
that is also used in section 4063(a)(7) or
the regulations thereunder has the same
meaning as in that section and the
regulations thereunder.

(k) Parts or accessories sold in
connection with light-duty trucks. A
payment of tax under section 4061(b) on
the sale of parts or accessories will be
considered to be an overpayment under
section 6416(b)(2)(K) if—

(1) The parts or accessories are sold
on or in connection with the first retail
sale of a light-duty truck as described in
section 40681(a)(2) and the regulations
thereunder, and

(2) The credit or refund of tax is not
available under any other provisions of
law.

The term “parts or accessories,” as used
in this paragraph (k), has the same
meaning as in section 4061(b) and the
regulations thereunder. This paragraph
(k) does not apply to an overpayment of
tax arising by reason of section
6416(b)(2) and § 48.6416(b)(3)-1, relating
to articles purchased tax-paid from a
manufacturer by a subsequent
manufacturer and used by the
subsequent manufacturer in further
manufacture of a taxable or nontaxable
article.

§ 48.6416(b)(2)-3 Supporting evidence
required in case of manufacturers tax
Involving exportations, uses, sales, or
resales.

(a) Evidence to be submitted by
claimant. No claim for credit or refund
of an overpayment, within the meaning
of section 6416(b)(2) and § 48.6416(b)(2)-
2, of tax under cléapter 32 shall be
allowed unless the person who paid the
tax submits with the claim the evidence
required by paragraph (b)(2) of
§ 48.6416{a)-3 and a statement,
supported by sufficient available
evidence—

(1) Showing the amount claimed in
respect of each category of exportations,
uses, sales, or resales on which the
claim is based and which give rise to a
right of credit or refund under section
6416(b}(2) and § 48.6416(b)(2)-1,

(2) Identifying the article, both as to
nature and quantity, in respect of which
credit or refund is claimed,

(3) Showing the amount of tax paid in
respect of the article or articles and the
dates of payment, and

(4) In the case of an overpayment
determined under section 6416(b)(2)(A)
and paragraplf (b) of § 48.6416(b)(2)-2 in
respect of an article taxable under
section 4081(a), indicating that, pursyant
to section 6416(g), the person claiming a

credit or refund, possessed at the time
that person shipped the article or at the
time title to the article passed to the
vendee, whichever is earlier, evidence
that the article was to be exported to a
foreign country or shipped to a
possession of the United States, or

(5) In the case of any overpayment
other than an overpayment determined
under section 6416(b)(2)(E) and
paragraph (f) of § 48.6416(b)(2)-2,
indicating that the person claiming a
credit or refund (as set forth in
paragraph (b)(1) of this section) that the
article has been exported, or has been
used, sold, or resold in @ manner or for a
purpase which gives rise to an
overpayment within the meaning of
section 6416(b)(2) and § 48.6416(b)(2)-2,
or

(6) In the case of an overpayment
determined under section 6416(b)(2)(E)
and paragraph (f) of § 48.8418(b)(2)-2,
relating to a tax-paid tire or inner tube
sold on or in connection with, or with
the sale of, a second article that has
been manufactured, indicating that the
person claimaing a credit or refund
possesses (i) evidence (as set forth in
paragraph (b)(2) of this section) that the
second article has been exported, or has
been used or sold as provided in

.§ 48.6416(b)(2)-2(f), and (ii) a statement,

executed and signed by the ultimate
purchaser of the tire or inner tube, that
the ultimate purchaser purchased the
tire or inner tube from a person other
than the person who paid the tax on the
sale of the tire or inner tube.

(b) Evidence required to be in
possession of claimant—(1) Evidence
required under paragraph (a){5)—i) In
general. The evidence required to be
retained by the person who paid the tax,
as provided in paragraph {a)(5) of this
section, must, in the case of an article
exported, consist of proof of exportation
in the form prescribed in the regulations
under section 4221 or must, in the case
of other articles sold tax-paid by that
person, consist of a certificate, executed
and signed by the ultimate purchaser of
the article, in the form prescribed in
paragraph (b)(1)(ii) of this section.
However, if the article to which the
claim relates has passed through a chain
of sales from the person who paid the
tax to the ultimate purchaser, the
evidence required to be retained by the
person who paid the tax may consist of
a certificate, executed and signed by the
ultimate vendor of the article, in the
form provided in paragraph (b)(1)(iii) of
this section, rather than the proof of
exportation itself or the certificate of the
ultimate purchaser.

(ii) Certificate of ultimate purchaser,

{A) The certificate executed and
signed by the utlimate purchaser of the

article to which the claim relates must
identify the article, both as to nature
and quantity; show the address of the
ultimate purchaser of the article, and the
name and address of the ultimate
vendor of the article; and describe the
use actually made of the article in
sufficient detail to establish that credit
or refund is due, except that the use to
be made of the article must be described
in lieu of actual use if the claim is made
by reason of the sale or resale of an
article for a specified use which gives
rise to the overpayment.

(B) If the certificate sets forth the use
to be made of any article, rather than its
actual use, it must show that the
ultimate purchaser has agreed to notify
the claimant if the article is not in fact
used as specified In the certificate.

(C) The certificate must also contain g
statement that the ultimate purchaser
understands that the ultimate purchaser
and any other party may, for fraudulent
use of the certificate, be subject under
section 7201 to a fine of not more than
$10,000, or imprisonment for not more
than 5 years, or both, together with the
costs of prosecution.

(D) A purchase order will be
acceptable in lieu of a separate
certificate of the ultimate purchaser if it
contains all the information required by
this paragraph (b)(1)[ii).

(iii) Certificate of ultimate vendor.
Any certificate executed and signed by
an vltimate vendor as evidence to be
retained by the person who paid the tax,
as provided in paragraph {a)(5) of this
section, may be executed with respect to
any one or more overpayments by the
person which arose under section
6416(b)(2) and §§ 48.6418(b)(2)-2 by
reason of exportations, use, sale or
resales, occurring within any period of
not more than 12 consecutive calendar
quarters, the beginning and ending dates
of which are specified in the certificate.

The certificate must be in
substantially the following form:

Statement of Ultimate Vendor

(For use in claiming credit or refund of
overpayment determined under section
6416(b)[2) (other than section 6416(b)(2)(E)} of
the Internal Revenue Code.)

The undersigned or the

(Name of ultimate vendor if other than
undersigned) of which the undersigned is
(Title), is the ultimate vendor of the article
specified below or on the reverse side hereof

The article was purchased by the ultimate
vendor tax-paid and was thereafter exported.
used, sold, or resold (as indicated below or
on the reverse side hereof),

The ultimate vendor possesses
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(Proof of exportation in respect of the article,
or a certificate as 10 use executed by the
umlt:mate purchaser of the article)

(Proof of exportation or certificate)
(1) is retained by the ultimate vendor, (2}
will, upon request, be forwarded to

(Name or person who paid the tax)
at any time within 3 years from the date of
this statement for use by that person to
establish that credit or refund is due in
respect of the article, and (3) will otherwise
be held by the ultimate vendor for the
required 3-year period.

According to the best knowledge and belief
of the undersigned, no statement in respect of
the

(Proof of exportation or certificate)

has previously been executed, and the
undersigned understands that the fraudulent
use of this statement may, under section 7201,
subject the undersigned or any other party
making such fraudulent use to a fine of not
more than $10,000, or imprisonment for not
more than 5 years, or both, together with the
costs of prosecution.

(Signature]
(Address)
(Date}
Exported
— Oute of made or
Wwoice Articles resale Quantity 1 bo
made
(speciy)

(2) Evidence reguired under
paragroph (a)(6).—{1) In general —The
evidence required to be retained by the
person who paid the tax, as provided in
paragraph (a)(6) of this section, must, in
the case of an exportation of the second
article, consist of proof of exportation of
the second article in the form prescribed
in the regulations under section 4221 or
must, in other cases, consist of a
certificate, executed and signed by the
ultimate purchaser of the second article,
n the form prescribed in paragraph
(b)(2)() of this section. However, the
evidence required to be retained by the
person who paid the tax may consist of
4 certificate, executed and signed by the
ultimate vendor of the second article, in
the form provided in paragraph (b)(2)(iii)
of this section, rather than the proof of
Exportation itself or the certificate of the
ultimate purchaser.

(i) Certificate of ultimate
purchaser—The certificate of the
ultimate purchaser of the second article
must contain the same information as
that required in paragraph (b)(1)(ii} of

this section, except that the information
must-be furnished in respect of the
second article, rather than the article to
which the claims relates.

(iii) Certificate of ultimate vendor.—
Any certificate executed and signed by
an ultimate vendor as evidence to be
retained by the person who paid the tax,
as provided in paragraph (a)(8) of this
section, may be executed with respect to
any one of more overpayments by that
person which arose under section
6416(b)(2)(E) and § 48.6416(b)(2}-2 () by
reason of exporatations, uses, sales, or
resales of a second article occurring
within any period of not more than 12
consecutive calendar quarters, the
beginning and ending dates of which are
specified in the certificate. The
certificate must be in substantially the
following form:

STATEMENT Of ULTIMATE VENDOR

{For use in claiming credit or refund of
overpayment determined under section 6416
(b){2)(E), Internal Revenue Code, involving
tires or inner tubes sald on or with another

(Proof of exportation in respect of the article
on which or with which the tire or inner tube
was sold, or a certificate as to use of the
article executed by the ultimate purchaser of
the article)

The

(Proof of exportation or certificate) (1) is
retained by the ultimate vendor , (2) will,
upon request, be forwarded to

(Name of person who paid the tax on the tire
or inner tube) .
at any time within 3 years from the date of
this statement for use in establishing that
credit or refund is due in respect of the tire or
inner tube, and (3) will otherwise be held by
the ultimate vendor for the required 3-year
period.

According to the best knowledge and belief
of the the undersigned, no statement in
respect of the

{Proof of exportation or certificate)

has previously been executed, and the
undersigned understands that the fraudulent
use of this statement may, under section 7201,
subject the undersigned or any other party

article.) :
making such fraudulent use to a fine of not
The unsieraignad or the monr&ln $10,000, or imprisonment for not
(Name of ultimate vendor of secand article if ~ ™ore than 5 years, or both, together with the
other than undersigned) costs of prosecution.
of which the undersigned is [Title), is the (Signature)
uvltimate vendor of an article, specified below
or on the reverse side hereof, on which or {Address)
with which a tax-pald tire or inner tube was
sold.
The ultimate vendor possesses (Date)
Tires or imer Ao (spacly and | iwoscs on | Second aice (specy | sale of Ot L9 Muse O8.0r \e e
siata quantity) socond and state quantty) second ot o
atoie 5=

(3) Repayment or consent of ultimate
vendor. If the person claiming credit or
refund of an overpayment to which this
section applies has repaid, or agreed to
repay, the amount of the overpayment to
the ultimate vendor or if the ultimate
vendor consents to the allowance of the
credit or refund, a statement to that
effect, signed by the ultimate vendor,
must be shown on, or made a part of, the
evidence required under this section to
be retained by the person claiming the
credit or refund. In this regard, see
§ 48.6416(a)-3(b)(2).

§48.6418(b)(2)-4 Supporting evidence
required in case of special fuels tax
Involving exportations, uses, sales, or
resales of special fuels.

(a) Evidence to be submitted by
claimant. No claim for credit or refund
of an overpayment, within the meaning
of section 6416(b)(2) and § 48.6418(b)(2)-

2 of tax under section 4041{a)(1) or (b)(1)
shall be allowed unless the person who
paid the tax submits with the claim the
evidence required by paragraph (b){2) of
§ 48.6416(a)~2 and a statement,
supported by sufficient available
evidence—

(1) Showing the amount claimed in
respect of each category of exportations,
uses, sales, or resales on which the
claim is based and which give rise to
right of credit or refund under section
8416(b)(2) and § 48.8416(b)(2)-1,

(2) Identifying the fuel, both as to
nature and quantity, in respect of which
credit or refund is claimed,

(3) Showing the amount of tax paid in
respect of the fuel and the dates of
payment, and

(4) Indicating that the fuel has been
exported, or has been used, sold, or
resold in @ manner or for a purpose
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which gives rise to an overpayment
within the meaning of section 8418(b)(2)
and § 48.6418(b)(2)-2.

{b) Evidence required to be in
possession of claimant. (1) The evidence
required to be retained by the person
who paid the tax, as provided in
paragraph (8)(4) of this section, must, in
the case of fuel exported, consist of
proof of exportation or must, in the case
of other fuel sold tax-paid by that
person, consist of a certificate, executed
and signed by the person who
purchased the fuel in a resale or for the
use which gave rise to the overpayment.

(2) The certificate must identify the
fuel, both as to nature and quantity, in
respect of which credit or refund is
claimed; show the address of the
purchaser; show the name and address
of the person from whom the fuel was
purchased and the date or dates on
which the fuel was purchased; and show
that the fule was resold and the date of
the resale.

(3) If the claim is not based on resale
of the fuel, the certificate must describe
the use actually made of the fuel in
sufficient detail to establish that credit
or refund is due, However, the use to be
made of the fuel must be described in
lieu of actual use if the claim is made by
reason of the sale of the fuel for a
specified use which gives rise to an
overpayment under § 48.6418(b)(2)-2.

(4) If the certificate sets forth the use
to be made of the fuel, rather than its
actual use, it must show that the
purchaser has agreed to notify the
claimant if the fuel is not in fact used as
specified in the certificate.

(5) The certificate must also contain a
statement thal the purchaser has not
previously executed a certificate in
respect of the fuel and understands that
any party may, for fraudulent use to the
certificate, be subject under section 7201
to a fine of not more than $10,000, or
imprisonment for not more than 5 years,
or both, together with the costs of
prosecution.

Par. 24. Section 48.6416(b)-3 is
removed and the following new
§§ 48.6416(b)(3)-1 ,48.6416(b)(3)-2, and
48.6416(b)(3)-3 are added immediately
after 48.6416(b)(2)4.

§ 48.6416(b)(3)-1 Tax-pald articles used
for turther manufacture and causing
overpayments of tax.

In the case of any payment of tax
under chapler 32 that is determined to
be overpayments under section
6416(b)(3) and § 48.6416(b)(3)-2 by
reason of the sale of an article (other
than coal taxable under section 4121),
directly or indirectly, by the
manufacturer of the article to a
subsequent manufacturer who uses the

article in further manufacture of a
second article or who sells the article
with, or as a part of, the second urticle
manufactured or produced by the
subsequent manufacturer, the
subsequent manufacturer may file claim
for refund of the overpayment or may
claim credit for the overpayment on any
return of tax under this subpart
subsequently filed. No interest shall be
paid on any credit or refund allowed
under this section. For provisions
relating to the evidence required in
support of a claim for credit or refund,
see § 301.6402-2 of this chapter
{Regulations on Procedure and
Administration) and §§ 48.6416(a}-3 and
48.6416(b)(3)-3. For provisions
authorizing the taking of a credit in lieu
of filing a claim for refund, see section
6416(f) and § 48.6416(1)-1.

§ 48.4616(b)(3)-2 Further manufacture
Included.

(a) In general. The payment of tax
imposed by chapter 32 on the sale of any
article (other than coal taxable under
section 4121) by a manufacturer of the
article will be considered to be an
overpayment by reason of any use in
further manufacture, or sale as part of a
second manufactured article, described
in any one of paragraphs (b) through (f)
of this section. This section applies in
those cases where the exportation, use,
sale (or any combination of those
activities) referred to in any one or more
of those paragraphs occurs before any
other use. For provisions relating to
overpayments arising by reason of
resales of tax-paid articles for use in
further manufacture as provided in this
section, see section 6418(b)(2)(E) and
paragraph (f) of § 48.8416(b)(2)-2.

(b) Use of tax-paid articles in further
manufacture described in section
6418({b)(3)(A). A payment of tax under
chapter 32 on the sale of any article
(other than coal taxable under section
4121), directly or indirectly, by the
manufacturer of the article to a
subsequent manufacturer will be
considered to be an overpayment under
section 6416(b)(3)(A) if the article is
used by the subsequent manufacturer as
material in the manofacture or
production of, or as a component part of,
a second article manufactured or
produced by the subsequent
manufacturer which is—

(1) Taxable under chapter 32, or

(2) An automobile bus chassis or an
automobile bus body.

For this purpose it is immaterial whether
the second article is sold or otherwise
disposed of, or if sold, whether the sale
is a taxable sale. Any article to which
this paragraph (b) applies which would
have been used in the manufacture or

production of & second article, except
for the fact that it was broken or
rendered useless in the process of
manufacturing or producing the second
article, will be considered to have been
used as a component part of the second
article, This paragraph (b) does not
apply to articles sold and used as
provided in any of paragraphs (c)
through (f) of this section.

(c) Use of truck. bus, etc., parts or
accessories. A payment of tax under
section 4061 (b) on the sale of any truck,
bus, etc., part or accessory, directly or
indirectly, by the manufacturer of the
article to a subsequent manufacturer
will be considered to be an overpayment
under section 6416(b)(3)(B) if the part or
accessory is used by the subsequent
manufacturer as material in the
manufacture or production of, or as a
component part of, a second article
manufactured or produced by the
subsequent manufacturer. For this
purpose it is immaterial whether the
second article is or is not taxable under
chapter 32. Any article to which this
g:ragraph (c) applies which would have

en used in the manufacture or
production of a second article, except
for the fact that it was broken or
rendered useless in the process of
manufacturing or producing the second
article, will be considered to have been
used as a component part of the second
article.

(d) Tax-paid tires or inner tubes used
in further manufacture. (1) A payment of
tax under section 4071 on the sale of a
tire or inner tube, directly or indirectly,
by the manufacturer of the article to a
subsequent manufacturer will be
considered to be an overpayment under
section 6416(b)(3)(C) if the subsequent
manufacturer sells the tire or inner tube
on or in connection with, or with the
sale of, any other article manufactured
or produced by the subsequent
manufacturer and if the other article is—

(i) An automobile bus chassis or
automobile bus body, or

(i) By any person (A) exported o &
fareign country or to a possession of the
United States, (B) sold to a State, any
political subdivision thereof, or the
District of Columbia for the exclusive
use of a State, any political subdivision
thereof, or the District of Columbia, (C)
sold to a nonprofit educational
organization for its exclusive use, or (D)
used or sold for use as suppiies to
vessels or aircraft.

(2) The overpayment in this paragraph
(d) is to be distinguished from that
overpayment described in section
8416(b){2)(E) and § 48.6416(b)(2)-2(f) in
that this overpayment arises from the
“use” described in this paragraph,
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whereas the overpayment under section
8416(b)(2)(E) arises from the “resale” of
tax-paid tires or inner tubes by any
person to & subsequent manufacturer
who disposes of the articles on or in
connection with, or with the sale of, a
second article manufactured or
produced by the subsequent
manufacturer which is disposed of on
the basis of one of the exemptions set
forth in section 6416(b)(3){C).

{3) If the second article is exported or
shipped as provided in this paragraph
(d), it is immaterial whether the
subsequent manufacturer sold the
article with the knowledge that it would
be exported or shipped.

{4) An overpayment arises under
paragraph (d)(1) of this section only if
the tire or inner tube constitutes a part
of, or is associated with, the second
article at the time the second article is
exported, shipped, sold. used, or sold for
use, as prescribed in this paragraph.

{5) For definition of certain terms used
in this paragraph, see section 4221 and
the regulations thereunder.

(6) For provisions relating to
overpayments arising by reason of tires
or inner tubes sold tax-paid by the
manufacturer of the same, on or in
connection with, or with the sale of, any
article manufactured or produced b
that manufacturer and exported, soKi. or
used or sold for use, as provided in this
paragraph (d), see section 6416(b)(4) and
§ 48.6416(b)(4)-1.

(7) For provisions relating to credit
allowable in respect of tires and inner
tubes sold on or in connection with, or
with the sale of, another article taxable
under chapter 32, see section 8416(c)
and § 48.6418(c)-1.

(8) If a second article referred to in
paragraph (d)(1) of this section is sold
for a use described in that paragraph
and is not so used, this paragraph (d) is
In all respect inapplicable.

(e) Use of bicycle tires or tubes in
further manufacture. A payment of tax
under section 4071 on the sale of a
bicycle or tricycle tire or inner tube,
directly or indirectly, by the
manufacturer of the same to a
subsequent manufacturer will be
tensidered to be an overpayment under
section 6416(b)(3)(E) if the tire or tube is
used by the subsequent manufacturer as
material in the manufacture or
production of, or as a component part of,
2 bicycle or tricycle manufactured or
produced by the subsequent
manufacturer which is not a rebuilt or
feconditioned bicycle or tricycle. For
definition of the term “bicycle tire", see
section 4221(e)(4)(B) and the regulations
thereunder.

() Use of gasoline in further
Manufacture. A payment of tax under

section 4081 on the sale of gasoline,
directly or indirectly, by the
manufacturer of the same to a
subsequent manufacturer will be
considered an overpayment under
section 8416(b)(3)(F) if the gasoline is
used for nonfuel purposes by the
subsequent manufacturer as a material
in the manufacture or production of any
other article manufactured or produced
by the subsequent manufacturer. For
this purpose it is immaterial whether the
other article is or is not taxable under
chapter 32. For provisions relating to the
use of gasoline for nonfuel purposes, see
section 4221 and the regulations
thereunder,

§48.6315(b)3)-3 Supporting evidence
required in case of tax-paid articles used
for turther manufacture.

(a) Evidence to be submitted by
claimant. No cldim for credit or refund
of an overpayment, within the meaning
of section 6416{b)(3) and § 48.6416(b)(3)-
2 shall be allowed unless the subsequent
manufacturer submits with the claim the
evidence required by § 48.6416(a)-3 and
a statement, supported by sufficient
available evidence—

(1) Showing the amount claimed in
respect of each category of exportations,
uses, or sales on which the claim is
based and which give rise to a right of
credit or refund under section 6418(b)(3)
and § 48.6418(b)(3)-1,

(2) Showing the name and address of
the manufacturer, producer, or importer
of the article in respect of which credit
or refined is claimed,

(3) Identifying the article, both as to
nature and quantity, in respect of which
credit or refund is claimed,

(4) Showing the amount of tax paid in
respect of the article by the
manufacturer or producer of the article
and the date of payment,

(5) Indicating that the article was used
by the claimant as material in the
manufacture or production of, or as a
component part of, a second article
manufactured or produced by the
manufacturer or was sold on or in
connection with, or with the sale of, a
second article manufactured or
produced by the manufacturer,

(6) Identitying the second article, both
as to nature and quantity, and

(7) In the case of an overpayment
determined under section 8418(b)(3)(C)
and paragraph (d)(1) of § 48.86416(b)(3)-2
in respect of a tire or inner tube taxable
under section 4071, indicating that the
manufacturer has evidence available (as
set forth in paragraph (b) of this section)
that the second article is an automobile
bus chassis or automobile bus body, or
has been exported, used, or sold as

provided in section 8418(b)(3)(C)(ii) and
§ 48.6418(b)(3)-2(d)(1)(ii).

(b) Evidence required to be in
possession of claimant—{1) In
general —The evidence required to be
retained by the person claiming credit or
refund, as provided in paragraph (a)(7)
of this section, must, in the case of an
exportation of the second article, consist
of proof of exportatin of the second
article in the form prescribed in the
regulations under section 4221, or must,
in other cases (except when the second
article is an automobile bus chassis or
automobile bus body), consist of a
certificate, executed and signed by the
ultimate purchaser of the second article,
in the form prescribed In paragraph
(b)(2) of this section. However, if the
second article has passed through a
chain of sales from the manufacturer of
the second article to the ultimate
purchaser of the second article, the
evidence may consist of a certificate,
executed and signed by the ultimate
vendor of the second article, in the form
provided in paragraph (b)(3) of this
section, rather than the proof of
exportation itself of the second article or
the certificate of the ultimate purchaser
of the second article.

(2) Certificate of ultimate purchaser of
second article. The certificate executed
and signed by the ultimate purchaser of
the second article must contain the same
information as that required in
paragraph (b){1)(ii) of § 48.6416(b)(2)-3,
except that the information must be
furnished in respect of the second
article, rather than the article to which
the claim relates.

(3) Certificate of ultimate vendor of
second article. Any certificate executed
and signed by an ultimate vendor as
evidence to be retained by the person
claiming credit or refund must be
executed in the same form and manner
as that provided in paragraph (b)(2)(iii)
and § 48.6416(b)(2)-3.

(4) Repayment or consent of ultimate
vendor. If the person claiming credit or
refund of an overpayment to which this
section applies has repaid, or agreed to
repay, the amount of the overpayment to
the ultimate vendor or if the ultimate
vendor consents to the allowance of the
credit or refund, a statement to that
effect, signed by the ultimate vendor,
must be shown on, or made a part of, the
evidence required to be retained by the
person claiming the credit or refund. In
this regard, see §48.6416(a)-3(b)(2).

Par. 25. Section 48.8416(b)-4 is
removed and the following new
§ 48.6416(b)(4)-1 is added immediately
after § 48.6416(b)(3)-3.
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§ 48.6416(b)(4)-1 Tax-paid tires or inner
tubes used for further manufacture.

(&) In general. In the case of any
payment of tax under section 4071 in
respect of tires or inner tubes that is
determined to be an overpayment under
section 6416(b){4) and paragraph (b) of
this section by reason of any
exportation, use, or sale described in
paragraph (b) of this section, the
who paid the tax may file a claim for
refund of the overpayment or may claim
a credit for the overpayment on any
return of tax under this subpart
subsequently filed. No inlerest shall be
paid on any credit or refund allowed
under this section. For provisions
relating to the evidence required in
support of a claim for credit or refund
under this section, see § 301,6402-2 of
this chapter (Regulations on Procedure
and Administrations) and paragraph (c)
of this section. For provisions
authorizing the taking of a credit in lieu
of filing a claim for refund, see section
6416(f) and § 48.6416(1)-1.

(b) Conditions cousing overpayment.

(1) The payment of tax under section
4071 on the sale of a tire or inner tube by
the manufacturer of the article will be
considered to be an overpayment under
section 6416(b)(4) if the tire or inner tube
is sold by that manufacturer on or jn
connection with, or with the sale of, any
other article manufactured or produced
by that manufacturer and such other
article—

(i) Is an automobile bus chassis or an
automobile bus body, or

{ii) Is by any person {A) exported to a
foreign country or shipped to a
possession of the United States, (B) sold
to a State, any political subdivision
thereof, or the District of Columbia for
the exclusive use of a State, any
political subdivision thereof, or the
District of Columbia, (C) sold to a
nonprofit educational erganization for
its exclusive use, or (D) used or sold for
use as supplies for vessels or aircraft.

(2) If the second article is exported or
shipped as provided in this paragraph
{b), it is immaterial whether the
manufacturer sold the article with the
knowledge that it would be exported or
shipped.

(3) An overpayment arises under
paragraph (b)(1) of this section only if
the tire or inner tube constitutes a part
of, or is associated with, the second
article at the time the second article is
exported, shipped, sold, used, or sold for
use, as prescribed in this paragraph.

(4) ph (b)(1) of this section
applies only in those cases where the
exportation, use, or sale (or any
combination thereof) occurs before any
other use.

(5) For definition of certain terms used
in this paragraph (b), see section 4221
and the regulations thereunder.

(6) For provisions relating to
overpayments arising by reason of the
tax-paid sale of tires or inner tubes by
the manufacturer of the same and their
resale by any person to another
manufacturer for use as provided in this
paragraph, see section 6418({b)(2)(E) and
§ 48.8416(b)(2)-2(1).

(7) For provisions relating to
overpayments arising by reason of the
tax-paid sale of tires or inner tubes,
directly or indirectly, by the
manufacturer of the same, to a
subsequent manufacturer who uses
them as provided in this paragraph (b),
see section 6416(b)(3)(C) and
§ 48.6416(b){3)-2(d).

(8) For provisions relating to the credit
allowable in respect of tires or inner
tubes sold on or in connection with, or
with the sale of, another article taxable
under chapter 32, see section 6416(c)
and § 48.6381(c)-1.

(9) If a second article referred to in
paragraph {b}{1){ii) of this section is sold
for a use described in that paragraph
and is not so used, this paragraph (b) is
in all respects inapplicable.

(c) Evidence to be submitted by
claimant. Na claim for credit or refund
of an overpayment, within the meaning
of section 6416(b)(4) and paragraph (b)
of this section, shall be allowed unless
the person who paid the tax submits
with the claim the evidence required by
§ 46.6416(n)-3(b){2) and a statement,
supported by sufficient available
evidence—

(1) Showing the amount claimed in
respect of each category of exportations,
uses, or sales on which the claim is
based and which give rise to a right of
credit or refund under section 8416{b)(4)
and paragraph (a)} of this section,

(2) Indicating that the person claiming
the credit or refund is the manufacturer
of the articles in respect of which credit
or refund is claimed.

(3) Identifying the article, both as to
nature and quantity, in respect of which
credit or refund is claimed,

(4) Showing the amount of {ax paid in
respect of the article and the date of
payment of the tax,

{5} Indicating that the person claiming
the credit or refund sold the article on or
in connection with, or with the sale of,
or used the article as a component part
of, a second article manufactured or
produced by that n,

(6) Iden e second article, both
as to nature and quantity, and

(7) Indicating that the person claiming
the credit or refund evidence available
(as set forth in paragraph (b) of this
section) that the second article is an

automobile bus chassis or body, or has
been exported, used. or sold as provided
in section 6418{b){4){B){ii) and
paragraph [(b)(2)(ii) of this section,

(d) Evidence required to be in
possession of claimant—{1) In
general—The evidence required to be
retained by the person claiming credit or
refund, as provided in paragraph {c)(7)
of this section, must, in the case of an
exportation of the second article, consist
of proof of exportation of the seecond
article in the form prescribed in the
regulations under section 4221 or must,
in other cases (except when the second
article is an automobile bus chasis or
automobile body) consist of a
certificate, executed and signed by the
ultimate purchaser of the second article,
in the form prescribed in paragraph
(d)(2) of this section. However, if the
second article has passed through a
chain of sales from the manufacturer of
the second article to the ultimate
purchaser of the second article, the
evidence may consist of a certificate,
executed and signed by the ultimate
vendor of the second article, in the form
prescribed in paragraph (d)(3) of this
section, rather than the proof of
exportation itself of the second article or
the certificate of the ultimate purchaser
of the second article.

(2) Certificate of ultimate purchaoser of
second article. The certificate executed
and signed by the ultimate purchaser of
the second article must contain the same
information as that required in
paragraph (b)(1)(ii) of § 48.6416(b)(2}-3,
except that the information shall be
furnished in respect of the second
article, rather than the article to which
the claim relates.

(3) Certificate of ultimate vendor of
second article. Any certificate executed
and signed by an ultimate vendor as
evidence to be retained by the person
claiming credit or refund must be
executed in the same form and manner
as that provided in paragraph (b)(2)(iii)
of § 48.6416(b)(2)-3.

(4) Repayment or consent of uitimate
vendor. If the person claiming credit or
refund of an overpayment to which this
section applies, has repaid, or agreed (0
repay, the amount of the overpayment t0
the ultimate vendor or if the ultimate
vendor consents to the allowance of the
refund or credit, a statement to the
effect, signed by the ultimate vendor,
must be shown on, or made a part of, the
evidence required to be retained by the
person clai refund or credit. In this
regard, see § 48.6416(a)-3 (b])(2).

Par. 26. Section 48.6416(b)-5 is
removed and the following new
§ 48.6416(b)(5)-1 is added immediately
after § 48.6416(b)(4)-1.
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§48.6416(b)(5)-1 Return of instaliment
accounts causing overpayments of tax.

(a) In general . In the case of any
payment of tax under section 4216{e)(1)
in respect of the sale of any installment
account that is determined to be an
overpayment under section 8416(b)(5)
and paragraph (b) of this section upon
return of the installment account, the
person who paid the tax may file a claim
for refund of the overpayment or may
claim credit for the overpayment on any
return of tax under this subpart which
that person subsequently files, No
interest shall be pald on any credit or
refund allowed under this section. For
provisions relating to the evidence
required in support of a claim for credit
or refund under this section, see
§ 301.6402-2 of this chapter (Regulations
on Procedure and Administration) and
paragraph (c) of this section. For
provisions authorizing the taking of a
credit in lien of filing & claim for refund,
see section 6416(f) and § 48.6416(f)-1.

(b) Overpayment of tax allocable to
repaid consideration. The payment of
tax imposed by section 4126(e) (1) on the
sale of an installment account by the
manufacturer will be considered to be
an overpayment under section 8416(b)(5)
to the extent of the tax allocable to any
consideration repaid or credited to the
purchaser of the installment account
upon the return of the account to the
manufacturer pursuant to the agreement
under which the account originally was °
sold, if the readjustment of the
consideration occurs pursuant to the
provisions of the agreement. The tax
allocable to the repaid or credited
consideration {s the amount which bears
the same ratio to the total tax paid
under section 4216(e)(1) with respect to
the installment account as the amount of
consideration repaid or credited to the
purchaser bears 1o the total
consideration for which the account was
s0ld. This paragraph (b) does not apply
where an installment account is
originally sold pursuant to the order of,
or subject to the approval of, a court of
tompetent jurisdiction in a bankruptey
orinsolvency proceeding.

(c) Evidence to be submitted by
tlaimant. No claim for credit of refund
of an overpayment, within the meaning
of section 6418(b)(5) and paragraph (b)
of this section, of tax under section
1218(e)(1) shall be allowed unless the
Person who paid the tax submits with
the claim the evidence required by
Paragraph (a)(2) of § 48.6416(a)-3 and a
Slatement supported by sufficient
#viilable evidence, indicating—

(1) The name and address of the

Person 1o whom the instaliment account
Was sold,

(2) The amount of tax due under
section 4216(e)(1) by reason of the sale
of the installment account, the amount
of the tax paid under section 4216(e)(1)
with respect to the sale, and the date of
payment,

(3) The amount for which the
installment account was sold,

(4) The amount which was repaid or
credited to the purchaser of the account
by reason of the return of the account to
the person claiming the credit or refund,

and

(5)(i) The fact that the amount repaid
or credited to the purchaser of the
account was so repaid or credited
pursuant to the agreement under which
the account was sold, end

(ii) The fact that the account was
returned to the manufacturer pursuant to
that agreement.

Par, 27. Section 48.6418 [c)-1 is revised
to read as follows:

§48.6416 (c)-1 Credit for tax paid on tires
or inner tubes.

(a) Allowance of credit against tax on
sale of taxable article. If tax has been
paid under section 4071 on the sale, or
under section 4218 on the use, of a tire
or inner tube, and the manufacturer of a
another article taxable under chapter 32
sells the tire or inner tube on or in
connection with the sale of that other
article, a credit in respect of the tire or
inner tube is allowable under section
8414(c) against the tax imposed on the
sale of that other article. The amount of
the credit is to be determined as
provided-in paragaph (b) or (c) of this
section,

(b) Zires or tubes purchased by
manufacturer of the other article. If the
manufacturer of the other article
purchased the tire or inner tube tax-
paid, the amount of the credit shall be

determined by applying to the purchase -

price of the tire or inner tube the
percentage rate of tax applicable to the
sale of the other article. For this
purpose, the purchase price shall be
determined by including any tax passed
on to the manufacturer and, in the case
of a tire, by excluding any part of the
price attributable to the metal rim or rim
base. For example, if the selling price of
an automobile truck is $24,000, tax
equivalent to 10 percent of the price (i.e.
$2.400) is imposed under section 4601 (a)
on the sale of the automobile truck. If
the tires or inner tubes sold on or in
connection with the automobile truck
are purchased by the manufacturer of
the automobile truck for 1,500
(computed as provided in this
paragraph) a credit of $150 (10 percent
of $1,500] is allowable against the tax
imposed on the sale of the automobile
truck.

(c) Tires or tubes manufactured by
manufacturer or other articles. If the
manufacturer of the other article is also
the manufacturer of the tire or inner
tube and incurs tax liability under
section 4218 on the use by that
manufacturer of the tire or inner tube,
the amount of the credit shall be
determined by applying to the fair
market price of the tire or inner tube, the
percentage rate of tax applicable to the
sale of the other article. For this
purpose, the fair market price of the tire
or inner tube shall be the price at which
the same or similar tires or inner tubes
are sold by manufacturers of tires or
inner tubes in the ordinary course of
trade, as determined by the
Commissioner, and by excluding, in the
case of a tire, any part of the price  *
attributeble to the metal rim or rim base.
The determination of the Commissioner
shall be made in the same manner as
determinations made under section 4218.

(d) Other applicable rules. (1) For
purposes of this section, the term
“manufacturer” includes the original
manufacturer of the other article and
any succeeding purchaser of the article
who further manufactures the article so
as to become liable as a manufacturer of
an article taxable under chapter 32,
Therefore, the credit provided by section
6416{c) and this section is available both
to the original manufacturer of the other
article and also to every succeeding
purchaser of that article who sells that
article on or in connection with, or with
the sale of, another article taxable under
chapter 32,

(2) No interest shall be paid on any
credit allowed under this section.

(3) If credit is not claimed under this
section against the tax applicable to the
sale of the other article, the
manufacturer of the other article may
claim refund of an amount equivalent to
the credit or may claim credit on any
return of tax under this subpart
subsequently filed.

Par, 28, Section 48.6416(e)-1 is revised
to read as follows.

§ 48.6416(e)~1 Refund to exporter or
shipper.

(a) In general. Any payment of tax
imposed by section 4041 or chapter 32
that is determined to be an overpayment
within the medning of section
6416(b)(2)(A) or (E), section
6416(b)(3}(C), or section 8416(b)(4), and
the regulations thereunder, by reason of
the exportation of any article may be
refunded to the exporter or shipper of
the article pursuant to section 6416(e) of
this section. if—
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(1) The exporter or shipper files a
claim for refund of the overpayment,
and

(2} The person who paid the tax
waives the right to claim credit or refund
of the tax.

No interest shall be paid on any refund
allowed under this section. For
provisions relating to the evidence
required in support of a claim under this
paragraph (a), see § 301.6402 of this
chapter (Regulations on Procedure and
Administration) and paragraph (b) of
this section.

(b) Supporting evidence required. No
claim for refund of any overpayment of
tax to which this section applies shall be
allowed unless the exporter or shipper
submits with that claim the evidence
required by § 48.6416{a}-2{b), or
§ 48.6418(a}-3(b), proof of exportation in
the form prescribed by the regulations
under section 4221, and a statement,
signed by the person who paid the tax,
showing—

(1) That the person who paid the tax
waives the right to claim credit or refund
of the tax,

(2) In the case of an overpayment
determined under section 6416(b)(2){A)
and paragraph (b) of § 48.6416(b)(2)}-2 in
respect of a truck, bus, tractor, etc.,
taxable under section 4061(a), that,
pursuant to section 6416(g), the person
who paid the tax possessed at the time
that person shipped the article or at the
time title to the article passed to that
perons's vendee, whichever is earlier,
evidence that the article was to be
exported to a foreign country or shipped
to a possession of the United States.

(3) The amount of tax paid on the sale
oL;he article and the date of payment,

a

(4) The internal revenue service office
to which the tax was paid.

Par. 29. Section 48.6416(f)-1 is revised
to read as follows:

§ 48.6416(1)~1 Credit on returns.

Any person entitled to claim refund of
any overpayment of tax imposed by
section 4041 or chapter 32 may, in lieu of
claiming refund of the overpayment,
claim credit for the overpayment of any
return of tax under this subpart
subsequently filed. Any such credit
claimed on a return must be supported
by the evidence prescribed in the
applicable regulations in this subpart
and § 301.8402 of this chapter
(Regulations on Procedure and
Administration).

Par. 30. Section 48.6416(g)-1 is revised
to read as follows:

§ 48.6416(g)-1 Intent to export trucks,
buses, tractors, etc.

In the case of any payment of tax
imposed by section 4061 (a) in respect of
the sale of a truck, bus, tractor, etc., an
overpayment of tax will not be
considered to arise by reason of an
exportation described in section
6416(b){2){A) and paragraph (b) of
§ 48.6418(b){2)-2 unless the
manufacturer of the article possessed at
the time the article was shipped or at
the time title to the article passed to that
manufacturer’s vendee, whichever is
earlier, evidence that the article was to
be exported to a foreign country or
shipped to a possession of the United
States.

Part. 31. Section 48.864168(h)-1 is
revised to read as follows:

§ 48.8416(h)-1 Accounting procedures for
like articles.

(a) Identification of manufacturer. In
applying section 6416 and the
regulations thereunder, a person who
has purchased like articles from various
manufacturers may determine the
particular manufacturer from whom that
person purchased any one of those
articles by a first-in-first-out (FIFO)
method, by a last-in-first-out (LIFO)
method, or by any other consistent
method approved by the district
director. For the first year for which a
person makes a determination under
this section, the person may adopt any
one of the following methods without
securing prior approval by the district
director.

(1) FIFO method.

(2) LIFO method.

(3) Any method by which the actual
manufacturer of the article is in fact
identified.

Any other method of determining the
manufacturer of a particular article must
be approved by the district director
before its adoption. After any method
for identifying the manufacturer has
been properly adopted, it may not be
changed without first securing the
consent of the district director.

(b) Determining amount of tax paid. In
applying section 6416 and the
regulations thereunder, if the identity of
the manufacturer of any article has been
determined by a person pursuant to a
method prescribed in paragraph (a) of
this section, that manufacturer of the
article must determine the tax paid
under chapter 32 with respect to that
article consistently with the method
used in identifying the manufacturer.

Par, 32. Sections 48.6420(a)-1,
48.6420(b)-1, 48.8420(c)-1, 48.6420(d}-1,
48.6420(e)-1, 48.6420(f)-1, 48.8420(g)-1,
48.6420(h)-1, and 140,6420-1 are removed.
The following new §§ 48.6420-1,

48.6420-2, 48.6420-3, 48.6420-4,
48.6420-5, 48.6420-8, and 48.8420-7 are
added immediately after § 48.6416(h})-1.

§ 48.6420~1 Credits or payments to
uitimate purchaser of gasoline used on a
farm.

(a) In general. If gasoline is used on a
farm purposes after june
30, 1965, a credit (under the
circumstances described in paragraph
(b) of this section) or a payment (under
the circumstances described in
paragraph (c) of this section) in respect
of the gasoline shall be allowed or made
to the ultimate purchaser of the gasoline
in an amount determined by multiplying
(1) the number of gallons of gasoline so
used by (2) the rate of tax on gasoline
under section 4081 that applied on the
date the gasoline was purchased by the
ultimate purchaser. No interest shall be
paid on any payment, allowed under
paragraph (c) of this section. However,
interest may be paid on any
overpayment (as defined by section
6401) arising from a credit allowed
under paragraph (b) of this section. See
section 39(a), relating to credit for
certain uses of gasoline, special, fuels,
and | oil. See § 48.6420-2 for
the time within which a claim for credit
or payment must be made. See section
4081 and the regulations thersunder for
the rates of tax on gasoline, See
§ 48.6420-2 for meaning of the terms
“Used on a farm for farming purposes,”
“farm,” "gasoline,” “ultimate
purchaser,” and “taxable year."

(b) Allowance of income tax credit in
lieu of payment. With respect to persons
subject to income tax, repayment of the
tax paid under section 4081 on gasoline
used on a farm for farming purposes
may be obtained only by claiming a
credit for the amount of this tax against
the income tax imposed by subtitle A of
the Code. The amount of the credit shall
be an amount equal to the payment
which would be made under section
6420 with respect to gasoline used
during the taxable year on a farm for
farming purposes if section 8420(g)(1)
and paragraph (c) of this section did not
apply. See section 39(a){1).

(c) Allowance of payment. Paymenis
in respect of gasoline upon which tax
was paid under section 4081 that is used
on a farm for farming purposes shall be
made only to—

(1) The United States or agency or
instrumentality thereof, a State, a
political subdivision of a State, or an
agency or instrumentality of one or more
States or political subdivisions of
State, or the District of Columbia, or

(2) An tion which is exemp!
from tax under section 501(a) and is not
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required to made a return of the income
tax imposed under subtitle A for its
taxable year.

(d) Use of gasoline. {1) The credit or
payment described in paragraph (a) of
this section is allowable only in respect
of gasoline used on a farm in the United
States for farming purposes. The credit
or payment is not allowable with
respect to gasoline used for nonfarming
purposes, or gasoline used off a farm,
regardless of the nature of the use. If a
vehicle or other equipment is used both
on a farm and off the farm, or if it is
used on a farm both for farming and
nonfarming purposes, the credit or
payment is allowable only with respect
to that portion of the gasoline which
was “used on a farm for farming
purposes” as defined in paragraph (a) of
§ 48.6420-4, In det if this
requirement is met, neither the type of
equipment or vehicle used nor its
registration for highway use is material.
However, the actual use of the
equipment or vehicle and the place
where it is used are material. For
example, if a truck used on a farm for
farming purposes is also used on the
highways, gasoline used in connection
with operating the truck on the
highways is not taken into account in
computing the credit or payment.

(2} For purposes of determining the
allowable credit or payment in respect
of gasoline used on a farm for farming
purposes, gasoline on hand shall be
considered used in the order in which it
was purchased, Thus, if the owner,
tenant, or operator of a farm has on
hand gasoline acquired in two
purchases made at different times and
subject to different rates of tax, in
determining credit or payment for
gasoline used on a farm for farming
purposes, it will be assumed that the
gasoline purchased first was the first
gasoline used, and the rate applicable to
that purchase will apply in determining
the credit or payment, until all that
gasoline is accounted for.

§48.6420-2 Time for filing claim for credit
of payment.

(4) In general. A claim for credit or
payment described in § 48.6420-1 with
respect to gasoline used after June 30,
1985, on a farm for farming purposes,
shall cover only gasoline used during the
taxable year on a farm for farming
Purposes. Therefore, gasoline on hand at
the end of & taxable year as, for
example, in fuel supply tanks of farm
machinery or in storage tanks or drums,
must be excluded from a claim filed for
that taxable year (but may be included
in a claim filed for a later taxable year if
used during that later year on a farm for
farming purposes). Gasoline used during

a taxable year may be covered by a
claim filed for that taxable year
although the gasoline was not paid for at
the time the claim is filed. For purposes
of applying this section, a governmental
unit or exempt organization described in
§ 48.6420-1 (c) is considered to have as
its taxable year, the calendar year or
fiscal year on the basis of which it
regularly keeps its books; see paragraph
(h) of this section.

(b) Time for filing. (1) A claim for
credit with respect to gasoline used on a
farm for farming purposes shall not be
allowed unless it is filed no later than
the time prescribed by section 6511 and
the regulations thereunder for filing a
claim for credit or refund of income tax
for the particular taxable year.

(2) A claim for payment of a
governmental unit or exempt
organization described in § 48.6420-1(c)
must be filed no later than 3 years
following the close of its taxable year,
(See paragraph (h) of this section).

{3) See § 301.7502-1 of this chapter
(Regulations on Procedure and
Administration) for provisions treating
timely mailing as timely filing and
§ 301.7502-1 of this chapter for time for
performance of an act where the last
day falls on Saturday, Sunday, or a legal
holiday.

(¢) Limit of one claim per taxable
year. Not more than one claim may be
filed under section 8420 by any person
with respect to gasoline used during the
same taxable year.

(d) Form and content of claim.—{(1)
Claim for credit. (i) The claim for credit
with respect to gasoline used on a farm
for farming purposes must be made by
attaching a Form 41386 to the income tax
return of an individual or a corporation.
Form 4136 must be executed in
accordance with the instructions
prescribed for the preparation of the
form. A partnership may not file Form
4136. When a partnership files Form
1085, U.S, Partnership Return of Income,
it must include a statement showing
how many gallons of gasoline are
allocated to each partner and the use
made of the gasoline. :

(if) If an individual dies during the
taxable year, the claim for credit may be
made only for that portion of the
individual's taxable year ending with
the date of death. If a sole
proprietorship, a partnership or
corporation is terminated or liquidated
during the taxable year, the claim for
credit may be made only for the portion
of its year ending with the date of the
termination or liquidation.

(2) Claim for payment. The claim for
payment with respect to gasoline used
on a farm for farming purposes by a

governmental unit or exempt
organization described in § 48.6420-1(c)
must be made on Form 843 in
accordance with the instructions
prescribed for the preparation of the
form. The claim by such a unit or
organization must be filed with the
service center for the internal revenue
region in which the principal place of
business or principal office of the
claimant is located.

§48.6420-3 Exempt sales; other payments
or refunds avalilable.

(a) Exempt sales. Credits or payments
are allowable only for gasoline that was
sold by the producer or importer in a
transaction thal was subject to tax
under section 4081. No credit or
payment shall be allowed or made
under § 48.8420-1 with respect to
gasoline which was exempt from the tax
imposed by section 4081, For example, a
State or local government may not file a
claim with respect to any gasoline
which it purchased tax free from the
producer, even though the State or local
government used the gasoline on a farm
for farming purposes. Similarly, payment
may not be made with respectto
gasoline purchased by a State tax free
for its exclusive use, as provided in
section 4221, which is used on a State
prison farm for farming purposes.

{(b) Other payments or refunds
available. Any amount which, without
regard to the second sentence of section
6420(d) and this paragraph (b), would be
allowable as a credit or payable to any
person under § 48.6420-1 with respect to
any gasoline is reduced by any other
amount which is allowable as a credit or
payable under section 6420, or is
refundable under any other provision of
the Code, to any person with respect to
the same gasoline. Thus, a person who
is the ultimate purchaser of gasoline
may not file a claim for credit or
payment with respect to that gasoline if
another person is entitled to claim a
payment, credit, or refund with respect
to the same gasoline. For example, a
State or local government may not file a
claim for payment if it has executed, or
intends to execute, a written consent to
enable the producer to claim a credit or
refund for the tax that was paid. See, for
example, §§ 48.6416{a)-3(b)(2),
Aat.’um(b)(z)-z(d). and 48.6416(b)(2)-
3(b)(1).

§48.6420-4 Meaning of terms.

For purposes of the regulations under
section 8420, unless otherwise expressly
indicated—

(8) Used on a farm for farming
purposes, The term “used on a farm for
farming purposes” applies only to
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gasoline which is used (1) in carrying on
a trade or business of farming, (2) on a
farm in the United States, and (3) for
farming purposes. Gasoline used in an
aircraft will qualify if its use otherwise
satisfies these requirements. For the
meaning of the term “trade or business
of farming,"” see paragraph (b) of this
section, For the definition of the term
“farm." see paragraph {c) of this section.
For the definition of the term "farming
purposes,” see paragraphs (d) through
{g) of this section. The term "United
States” has the meaning assigned to it
by section 7701(a)(9).

(b) Trade or business of farming. A
person will be considered to be engaged
in the trade or business of farming if the
person cultivales, operates, or manages
‘a farm for gain or profit, either as an
owner or a tenant. A person engaged in
forestry or the growing of timber is not
thereby engaged in the trade or business
of farming. A person who operates a
garden plot, orchard, or farm for the
primary purpose of growing produce for
the person's own use is not considered
to be engaged in the trade or business of
farming. Generally, the operation of a
farm does not constitute the carrying on
of a trade or business if the farm is
ocoupied by a person primarily for
residential purposes or is used primarily
for pleasure, such as for the
entertainment of guests or as a hobby.

(c) Farm. The term “farm" is used in
its ordinary and accepted sense, and
generally means land used for the
production of crops, fruits, or other
agricultural products or for the
sustenance of livestock or poultry. The
term “livestock” includes cattle, hogs,
horses, mules, donkeys, sheep, goats,
and captive fur-bearing animals. The
term “poultry" includes chickens,
turkeys, geese, ducks, and pigeons.
Thus, a farm includes livestock, dairy,

poultry, fish, fruit, fur-bearing animal,

" and truck farms, plantations, ranches,
nurseries, ranges, orchards, feed yards
for fattening cattle, and greenhouses and
other similar structures used primarily
for the raising of agricultural or
horticultural commodities. Greenhouses
and other similar structures that are
used primarily for purposes other than
the raising of agricultural or
horticultural commeodities do not
constitute farms, as, for example,
structures that are used primarily for the
display, storage, fabrication, or sale of
wreaths, corsages, and bouquets. A fish
farm is an area where fish are grown or
raised, as opposed to merely caught or
harvested.

(d) Gasoline used in cultivating,
raising, or harvesting. Gasoline is used
for “farming purposes” when it is used

on & farm by the owner, tenant, or
operator of the farm in connection with
cultivating the soil, ratsing or harvesting
any agricultural or horticultural
commodity, or raising, shearing, feeding,
caring for, training, or managing
livestock; poultry, bees, or wildlife.
Examples of operations which are
considered to be operations for “farming
purposes’ within the meaning of this
paragraph include plowing, seeding,
fertilizing, weed killing. corn or cotton
picking, threshing, combining, baling,
silo filling. and chopping silage.

(e) Gasoline used in handling,
packing, or storing. (1) Gasoline is used
for “farming purposes” when it is used
by the owner, tenant, or operator of the
farm in handling. drying, packing,
grading, or storing any agricultural or
horticultural commedity in its
unmanufactured state, but only if the
owner, tenant, or operator produced
more than one-half of the commodity
which was so treated during the taxable
year for which claim for credit or
payment is filed.

(2) Gasoline used in connection with
canning, freezing, packaging, or
processing operations will not be
considered to be used for farming
purposes, even though these operations
are performed on a farm. Thus, for
example, although gasoline used on a
farm in connection with the production
or harvesting of maple sap or oleoresin
from a living tree is considered to be
used for farming purposes under
paragraph (d) of this section, gasoline
used in the processing of maple sap into
maple syrup or maple sugar or used in
the processing of oleoresin into gum
spirits of turpentine or gum resin is not
used for farming purposes, even though
these processing operations are
conducted on a farm.

(3) Gasoline used in connection with
processing operations which change a
commodity from its raw or natural state,
or operations performed with respect to
a commodity after its character has
been changed from its raw or natural
state by a processing operation, will not
be considered to be used for farming
purposes. For example, gasoline used for
the extraction of juices from fruits or
vegeatables is used in a processing
operation which changes the character
of the fruits or vegetables from their raw
or natural state and will not be
considered to be used for “farming
purposes.”

{4) The term "commodity." as used in
this paragraph (e), refers to a single
agricultural or horticultural product. For
example, all apples are treated as a
single commodity while apples and
peaches are treated as two separate

commodities. Operations with respect to
each commodily are to be considered
separately in applying the “one-half”
production test described in paragraph
{e)(1) of this section.

{f) Gasoline used in planting,
cultivating, or caring for trees. Gasoline
is used “for farming purposes"” when it is
used by the owner, tenant, or operstor
of the farm in connection with the
planting, cultivating, caring for, or
cutting of trees that is incidental to the
farming operations of the farm on which
it is performed or incidental to the
farming operations of the owner, tenant,
or operator of the farm, or in connection
with the preparation (other than milling)
of trees for market that is incidental to
these farming operations. These
operations include the felling of trees
and cutting them into logs or firewood
but do not include sawing logs into
lumber, chipping, or other milling
operations, Operations of the prescribed
character will be considered incidental
to farming operations only if they are of
& minor nature in comparison with the
total farming operations involved.
Therefore, a tree farmer or timber
grower may not claim credit or payment
under § 48.6420-1 with respect to
gasoline used in connection with the
trade or business of tree farming or
timber growing.

(g) Gasoline used in the maintenance
of a farm or farm equipment. Gasoline is
used “for farming purposes” when it is
used by the owner, tenant, of operator
of a farm in connection with the
operation, management, conservation,
improvement, or maintenance of the
farm and its tools and equipment. The
activities included are those which
contribute in any way to the conduct of
the farm as such, as distinguished from
any other enterprise in which the owner.
tenant, or operator may be engaged.
Examples of included operations are
clearing land, repairing fences and farm
buildings, building terraces or irrigation
ditches, cleaning tools or farm '
machinery, and painting farm buildings.
Since the gasoline must be used by the
owner, tenant, or operator of the farm to
which the operations relate, gasoline
used by an organization which contracts
with a farmer to renovate his farm
properties is not used for farming
purposes, Gasoline used in a gasoline-
powered lawn mower for maintaining @
lawn is not used for farming purposes.

(h) Taxable year. The “taxable year
of a governmental unit or tax-exemp!
organization described in § 48.6420-1(c]
is the calendar or fiscal year on the
basis of which it regularly keeps its
books. The “taxable year" of persons
subject to income tax shall have the
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meaning as it has under section
7701{a)(23).

(i) Gasoline. The term “gasoline” has
the same meaning given to this term by
section 4082(b) and the regulations
thereunder.

(§) Ultimate purchaser~The term
“ultimate purchaser” includes only a
person who is an owner, tenant, or
operator of a farm. A person who is an
owner, tenant, or operator of a farm is
an ultimate purchaser of ﬂwlme only
with respect to such gasoline as is
purchased by the person and used for
farming purposes on a farm of which the
person is the owner, tenant, or operator.
Thus the owner of a farm who purchases
gasoline which is used on the farm by its
owner, tenant, or operator for farming
purposes is generally the ultimate
purchaser of the gasoline, If, however,
the cost of gasoline supplied by an
owner, tenant, or operator of a farm, is
by agreement or other arrangement
borne by a second person who is an
owner, or operator of the farm, the
second person who bore the cost of the
gasoline is considered to be the ultimate
purchaser of the gasoline.

(k) Certain farming use by persons +
other than the owner, tenant or
operator~{1) In general. Except as
provided in paragraph (I) of this section,
the owner, tenant, or operator of a farm
on which gasoline is used by any other
person for the purposes described in
section 8420 (c)(3)(A) and paragraph (d)
of this section (relating to gasoline used
in cultivating, raising, or harvesting) will
be treated, for the purposes of § 48.6420-
1 (a), as the ultimate purchasar who
used the gasoline on the farm for
farming purposes.

(2) Example. The rule of paragraph
(k)(1) of this section may be illustrated
by the following example.

Example. Farmer A hired custom operator
B to cultivate the soil on A’s farm. B used 200
gallons of gasoline which B had purchased in
performing the work on A's farm. In addition,
A hired Parmer C to do some plowing on A’s
farm, using C's own tractor and 50 gallons of
Rasaling which C had purchased. A is
deemed to be the ultimate purchaser and user
of the gasoline used on A’s farm by B and C,
und A is entitled to take a credit in respect of
the gasoline. Accordingly, no credit in respect
1o the gasoline may be taken by either B or C.

(1) Aerial applicators treated as
ultimate purchasers.—{1) General rule,
Section 6420(c)(3)(A) provides that only
the owner, tenant, or operator of a farm
is entitled to be treated as a user and
ultimate purchaser. Section 8420(c)(4)
provides that, under section
6420(c)(3)(A), an aerial applicator is
entitled to be treated as the user and
ultimate purchaser of gasoline used by it
on a farm for the purposes described in

section 8420(c)(3)(A), but only if the
owner, tenant, or operator who is
otherwise entitled to treatment as the
user and ultimate purchaser waives the
right to credit or payment. See
paragraph (1)(2) of this section.

(2) Form and manner of waiver. To
waive the right to be treated as user and
ultimate purchaser of gasoline which is
used on a farm by an aerial applicator,
the owner, tenant, or operator of a farm
who is otherwise entitled to treatment
as user and ultimate purchaser must
execute an irrevocable written
agreement (as here described) no later
than the date on which the aerial
applicator claiming the credit or
payment files its return for the taxable
year in which the gasoline is used. The
agreement must identify the period for
which the owner, tenant, or operator
waives the right to credit or payment.
The effective period of the waiver
cannot extend beyond the last day of
the taxable year of the owner, tenant, or
operator of the farm on which the
gasoline was used. If the owner, tenant,
or operator’s taxable year extends
beyond the taxable year of the
applicator, the applicator can only claim
a credit or payment for periods included
in the applicator’s taxable year. Periods
after the last day of the applicator’s
taxable year which are included under
the agreement must be claimed on the
applicator’s return for the next
succeeding taxable year. The waiver
may be in the form shown under
paragraph (1)(8) of this section or in any
other form that meets the requirements
of this paragraph and clearly states that
the owner, tenant, or operator of the
farm knowingly waives the right to
receive the credit or payment.

(3) Agreement included on aerial
applicator’'s invoice. The agreement
waiving a right to receive a credit or
payment under section 6420 may be a
separate document or may appear on
the invoice for aerial application
services or other unrelated document
from the aerial applicator to the owner,
tenant, or operator.of the farm. If the
waiver agreement appears on an invoice
or other unrelated document, however, it
must be printed in a section of the
invoice or other document clearly set off
from all other material contained in the
invoice or other document, and it must
be printed in type sufficiently large to
put the owner, tenant, or operator of the
farm on notice that the person has
waived the right to receive a credit or
payment under section 6420.
Additionally, if the waiver agreement
appears as part of any invoice or other
unrelated document, it must be executed
separately from any other item included
in the invoice or other document which

requires the owner, tenant, or operator's
signature.

(4) Copies of agreement waiving right
to credit or payment. No copies of any
agreement waiving a right to credits or
payments under section 6420 are to be
submitted to the Internal Revenue
Service unless a request is made by the
Service to the taxpayer for the waivers,
Aerial applicators must, however, retain
copies of all waivers, and a copy of each
waiver must be supplied by the aerial

-applicator to the owner, lenant, or

operator of the farm who waives the
right to receive a credit or payment. See
regulations § 48.6420-8 for general
requirements for records to be kept.

(5) Waiver on behalf of owner, tenant,
or operator of farm. An agent of the
owner, tenant, or operator of a farm who
is expressly authorized to act on behalf
of and to bind the owner, tenant, or
operator may waive that person's rights
to a credit or payment under section
6420 by signing the waiver on the
person’s behalf.

(8) Sample form of agreement. While
no specific form is required for an
effective waiver, an acceptable form
waiving the right to receive a credit or
payment under section 6420 follows:

1 hereby waive my right as owner/tenant/
operator of a farm located at
{address) to receive credit or
payment from the United States for gasoline
used by (aerial applicator)
on the farm in connection with cultivating the
soil, or the raising or harvesting of any
agricultural or horticultural commodity. This
walver applies to gasoline used during the
period . both dates inclusive. |
understand that by signing this waiver, 1 give
up my right to claim any credit or payment
for gasoline used by the aerial applicator
during the period indicated, and |
acknowledge that I have not previously
claimed any credit for that gasoline.

(Signature of Owner/Tenant/Operator)
§ 48.8420-5 Applicable laws.

(a) Penalties, excessive claims, elc.
All provisions of law, including
penalties, applicable in respect of the
tax imposed by section 4081 shall, to the
extent applicable and consistent with
section 8420, apply in respect of the
payments provided for in section 6420 to
the same extent as if these payments
were refunds of overpayments of the tax
imposed on the sale of gasoline under
section 4081. For special rules applicable
to the assessment and collection of
amounts constituting excessive
payments under section 6420, see
section 6208 and the regulations
thereunder. For the civil penalty
assessable in the case of excessive
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claims under section 6420, see section
6675 and the regulations thereunder, For
the treatment as an overpayment of an
amount allowable as an excessive credit
under section 39 with respect to
amounts payable under section 6420, see
section 6401(b).

(b) Examination of books and
witnesses. For the purpose of
ascertaining (1) the correctness of any
claim made under section 6420 or (2) the
correctness of any credit or payment
made in respect of the claim, the
Commissioner shall have the same
suthority granted by paragraphs (1), (2),
and (3) of section 76802, relating to
examination of books and witnesses, as
if the persdn claiming credit or payment
under section 8420 were the person
liable for tax,

(c) Fractional part of a dollar. Section
6420(e}(3) provides that section 7504,
relating to fractional parts of a dollar,
shall not apply with respect to the
allowance of any amount as a credit or
payment under section 6420.
Accordingly, credits or payments
authorized by section 6420 shall be
made in the exact amount to which the
claimant is entitled and shall not be
rounded to the nearest whole dollar
amount.

§ 48.6420-6 Records to be kept in
substantiation of credits or payments.

{a) In general. Every person making a
claim for credit or payment under
section 6420 must keep records
sufficient to enable the district director
to determine whether the person is
entitled to credit or payment under
section 6420 and, if so, the amount of the
credit or payment. No particular form is
prescribed for keeping the records, but
the records must include a copy of the
income tax return or claim and a copy of
any statement or document submitted
with the return or claim. The records
must also show with respect to the
taxable year covered by the claim—

(1) The number of gallons of gasoline
purchased and the dates of purchase,

{2) The name and address of each
vendor from whom gasoline was
purchased and the total number of
gallons purchased from each,

(3) The number of gallons of gasoline
purchased by the claimant and used
during the taxable year for farming
purposes on & farm of which the
claimant is the owner, tenant, or
operalor,

(4) The number of gallons of gasoline
used during the taxable year for the
purposes described in section
6420(c)(3)(A) and § 48.6420-4(d) (relating
to cultivating, raising, or harvesting) by
a person other than the owner, tenant,
or operator on a farm of which the

claimant is the owner, tenant, or
operator, and

(5) Other information as necessary to
establish the correctness of the claim.

(b) Accaptable records. (1) Evidence
of purchases of gasoline, and the
purposes for which it was used, to
substantiate claims may include paid
duplicate sales invoices or tickets from
the gasoline dealer or other vendor, and
detailed records of all fuel used which
show the amount consumed on a farm
for farming purposes and the amount
used for other purposes.

(2) Records maintained for Federal or
State income tax purposes, or to support
claims for refund of a State tax on
gasoline, may be used to the extent that
they contain the information necessary
to substantiate the accuracy of the claim
for credit under section 6420. However,
the records must show separately the
number of gallons of gasoline used on a
farm for farming purposes.

(3) If trucks or other vehicles are used
both on and off the farm, an allocation
of gasoline used in the vehicle will be
required to show separately the number
of gallons of gasoline used on a farm for
farming purposes in respect of which the
claim is made.

(4) 1f the owner, tenant, or operator is
entitled under section 6420(c)(4)(A) to
claim credit or payment in respect of
gasoline used on the person's farm by
another person other than an owner,
tenant, or operator of the farm for a
purpose described in section
8420(c)(3)(A) and § 48.6420-4(d), the
claimant must have records showing (i)
the name and address of the person who
performed the farming operation, (ii) a
description of the type of work (such as
plowing, threshing, combining, etc,) and
the type of equipment used, (iii) the date
or dates on which the work was done,
and (iv) the number of gallons of
gasoline so used on the claimant's farm.

(c) Place and peried for keeping
records. (1) All records required by this
section must be kept by the claimant at
a convenient and safe location within
the United States which is accessible to
internal revenue officers and shall
during normal business hours be
available for inspection by internal
revenue officers. If the claimant has a
principal place of business in the United
States, the records must be kept at that
place of business.

(2) Records required to substantiate a
claim under section 6420 must be
maintained for a period of at least 3
years from the last date prescribed for
the filing of the claim for credit or
payment.

§ 48.6420-7 Cross references.

(8) Gasoline used by local transit
systems or for certain nonhighway
purposes other than farming. For
provisions with respect to payments to
the ultimate purchaser of gasoline used
for certain no way purposes (other
than farming) or by local transit
systems, see section 6421 and the
regulations thereunder.

(b) Diesel fuel and special motor fuels
used on a farm for farming purposes. For
provisions with respect to exemption
from tax in the case of diesel fuel and
special motor fuels used on a farm for
farming purposes, see section 4041(f)
and the regulations thereunder. For
credit or payment in respect of special
fuels used after June 30, 1870, for
farming purposes, see section 6427(c)
and § 48.6427-1.

Par, 33. Sections 48.6421(a)-1,
48.6421(b)-1, 48.6421(c)-1, 48.6421(d)-1,
48.6421(e)-1, 48.6421(f)-1, and
48.6421(g)-1 are removed and the
following new §§ 48.6421-1, 48.6421-2,
48.6421-3, 48.6421-4, 48.6421-5, 48.6421-
6, and 48.6421-7 are added immediately
after § 48.6420-7.

§ 48.6421-1 Credits or payments to
ultimate purchaser of gasoline used for
certain nonhighway purposes,

(a) In general. (1) I gasoline is used in
a qualified business use or as fuel in an
aircraft (other than aircraft in
noncommercial aviation), a credit (under
the circumstances described in
paragraph (b) of this section) or a
payment (under the circumstances
described in paragraph (c) of this
section) in respect of the gasoline shall
be allowed or made to the ultimate
purchaser of the gasoline. For gasoline
used in a qualified businiess use, the
credit or payment under this section
shall be an amount equal to 1 cent for
each gallon of gasoline so used on which
the tax was paid at the rate of 3 cents &
gallon, and 2 cents for each gallon of
gasoline so used on which the tax was
paid at the rate of 4 cents a gallon. For
gasoline used as a fuel in an aircraft
(other than aircraft in noncommercial
aviation) the credit or payment under
this section shall be an amount equal 1o
the amount determined by multiplying
the number of gallons so used by the
rate at which tax was imposed on the
gasoline under section 4081. No interes!
shall be paid on any payment allowed
under paragraph (c) of this section.
However, interest may be paid on any
overpayment (as defined by section
6401) arising from a credit allowed
under paragraph (b) of this section. See
section 39(a), relating to credit for
certain uses of gasoline, special fuels.
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and lubricating oil. See § 48.6421-3 for
the time within which a claim for credit
or payment must be made under this
section. See § 48.6421-4 for the meaning
of the terms “gasoline,” “qualified
business use,” “noncommercial
aviation,” and “taxable year."

(2) For purposes of determining the
allowable credit or payment in respect
of gasoline used in a qualified business
use or as fuel in an aircraft (other than
sircraft in noncommercial aviation),
gasoline on hand shall be considered
used in the order in which it was
purchased. Thus, if the ultimate
purchaser has on hand gasoline
acquired in two purchases made at
different times and subject to different
rates of tax, in determining credit or
payment for the gasoline used in a
qualified business use or as fuel in an
aircraft (other than aircraft in
noncommercial aviation), it will be
assumed that the gasoline first
purchased was the first gasoline used,
and the rate applicable to that purchase
will apply in determining the credit or
payment, until all that gasoline is
accounted for,

(b) Allowance of income tax credit in
lieu of payment. Except as provided in
paragraph (c) of this section, repayment
under this section of the tax paid under
section 4081 on gasoline used in a
qualified business use or as a fuel in an
aircraft (other than aircraft in
noncommercial aviation) by a person
subject to income tax may be obtained
only by claiming a credit for the amount
of this tax against the tax imposed by
subtitle A of the Code. The amount of
the credit shall be an amount equal to
the payment which would be made
under section 8421 with respect to
gasoline used during the taxable year in
& qualified business use or as a fuel in
én aircraft (other than aircraft in
noncommercial aviation) if section
8421(i) and paragraph (c) of this section
did not apply. See section 39(a)(2).

(c) Allowance of payment. Payments
In respect of gasoline upon which tax
Was paid under section 4081 that is used
in a qualified business use or as a fuel in
an airoraft (other than aircraft in
noncommercial ayiation) shall be made
only to—

(1) The United States or any agency or
instrumentality thereof, a State, a
political subdivision of a State, or an
égency or instrumentality of one or more
State political subdivisions of a State, or
the District of Columbia,

(2) An organization which is exempt
from_ tax under section 501(a) and is not
required to make a return of the income
lax imposed under subtitle A for its
taxable year, or

(3) A person described in section
6421{c)(2) to whom $1,000 or more is
payable (without regard to paragraph (b)
of this section) under this section with
respect to gasoline used during any of
the first three quarters of the person’'s
taxable year.

(d) Dual use of gasoline. (1) No credit
or payment may be claimed in respect of
gasoline used in a highway vehicle used
in a trade or business or for the
production of income solely by reason of
the fact that the propulsion motor in the
vehicle is also used for a purpose other
than the propulsion of the vehicle. Thus,
if the propulsion motor of a highway
vehicle (used in a trade or business or
for the production of income) also
operates special equipment, such as a
mixing unit on a concrete mixer truck or
a pump for discharging fuel from a tank .
truck, by means of a power takeoff or
power transfer, no credit or payment
may be claimed in respect of the
gasoline used to operate the special
equipment, even though the special
equipment is mounted on the highway
vehicle.

(2) If a highway vehicle is equipped
with a separate motor to operate the
special equipment used in a trade or
business or for the production of
income, such as a refrigeration unit,
pump, generator, or mixing unit, credit
or payment may be claimed in respect of
the gasoline used in the separate motor,

(3) If gasoline used in a separate
motor is drawn from the same tank as
the one which supplies gasoline for the
propulsion of the highway vehicle, the
determination as to the quantity of
gasoline used in the separate motor
operating the special equipment must be
based on operating experience and
supported by records.

(4) Devices to measure the number of
miles the highway vehicle has traveled,
such as hubometers, may be used in
making a preliminary determination of
the number of gallons of gasoline used
to propel the vehicle. In order to make a
final determination of the number of
gallons of gasoline used to propel the
vehicle, there must be added to this
preliminary determination the number of
gallons of gasoline consumed while
idling or warming up the motor
preparatory to propelling the vehicle,

(e) Gasoline lost or destroyed.
Gasoline lost or destroyed through
spillage, fire, or other casualty is not
considered to have been “used" in a
qualified business use or as fuel in an
aircraft (other than aircraft in
noncommercial aviation) and,
accordingly, credit or payment in
respect of the gasoline may not be
claimed.

(f) Supporting evidence required, Each
claim under this section for credit or
payment must include a statement
showing—

(1) The total number of gallons of
gasoline purchased and used during the
period covered by the claim in a
qualified business use multiplied by the
rate of payment allowable in respect of
the gasoline (1 or 2 cents, as the case
may be).

(2) The total number of gallons of
gasoline purchased and used during the
riod covered by the claim for use as
uel in an aircraft (other than aircraft in

noncommercial aviation) multiplied by
the rate of payment allowable in respect
of the gasoline.

(3) The purpose or purposes for which
the gasoline was used, determined by
reference to general categories, and the
amount used for each purpose; and

(4) If a claim on Form 843 is being
filed, the internal revenue district or
service center with which the claimant
last filed an income tax return (if any).

§ 48.6421-2 Credits or payments to

(2) In general. If gasoline is used in an
intercity or local bus while engaged in
furnishing (for compensation) passenger
land transportation available to the
general public or in a school bus
engaged in the transportation of
students or employees of schools, a
credit (under the circumstances
described in paragraph (b) of this
section) or a payment (under the
circumstances described in paragraph
{c) of this section) in respect to the
gasoline shall be allowed or made to the
ultimate purchaser of the gasoline. The
credit or payment under this section
shall be an amount equal to the product
of the number of gallons of gasoline so
used multiplied by the rate at which tax
was imposed on the gasoline by section
4081. No interest shall be paid on any
payment allowed under paragraph (c) of
this section. However, interest may be
paid on an overpayment (as defined by
section 6401) arising from a credit
allowed under paragraph (b) of this
section. See section 39(a) relating to
credit for certain uses of gasoline,
special fuels, and lubricating oil. See
§ 48.6421-3 for the time within which a
claim for credit or payment must be
made under this section. See § 48.64214
for the meaning of “gasoline.”" See
section 4221(d)(7) and the regulations
thereunder for the definition of
;intercity bus," “local bus" and *'school

us.”

(b) Allowance of income tax credit.
Except as provided in paragraph (c) of
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this section, repayment under this
section of the tax paid under section
4081 of gasoline used while engaged in
furnishing (for compensation) passenger
land transportation available to the
general public or in school bus
transportation operations by a person
subject to income tax may be obtained
only by claiming a credit for the amount
of this tax against the tax imposed by
subtitle A of the Code. The amount of
the credit shall be an amount equal to
the payment which would be made
under section 8421 with respect to
gasoline used during the taxable year
for this passenger land transportation or
school bus operations if section 8421(i)
and paragraph (c) of this section did not
apply. See section 39(a})(2).

(c) Allowance of payment. Payments
in respect of gasoline upon which tax
was paid under section 4081 that is used
while engaged in furnishing (for
compensation) passenger land
transportation available to the general
public or in school bus transportation
operations shall be made only to—

(1) The United Stales or any agency or
instrumentality thereof, a State, or
political subdivision of a State, or an
agency or instrumentality of one or more
States or political subdivisions of a
State, or the District of Columbia,

(2) An organization which is exempt
from tax under section 501(a) and is not
required to make a return of the income
tax imposed under subtitle A for its
taxable year, or

(3) A person described in section
6421(c)(2) to whom $1,000 or more is
payable (without regard to paragraph (b)
of this section) under this section with
respect to gasoline used during any of
the first three quarters of the person's
taxable year.

(d) Supporting evidence required.
Each claim under this section for credit
o]: payment must include a statement
sho

(1) The total number of gallons of
gasoline purchased and used during the
period covered by the claim for each
intercity or local bus while engaged in
furnishing (for compensation) passenger
land transportation available to the
general public multiplied by the rate at
which tax was imposed on the gasoline
by section 4081,

(2) The total number of gallons of
gasoline purchased and used in each
bus while engaged in school bus
transportation operations multiplied by
the rate at which tax was imposed on
the gasoline by section 4081, and

(3) If & claim on Form 843 is being
filed, the internal revenue district or
service center with which the claimant
last filed an income tax return (if any).

§48.8421-3 Time for filing claim for credit
or payment.

(a) In general. A claim for credit or
payment described in § 48.6421-1 with
respect to gasoline used in a qualified
business use or as a fuel in an aircraft
(other than aircraft in noncommercial
aviation) or in § 48.6421-2 with respect
to gasoline used either in an intercity or
local bus while engaged in furnishing
(for compensation) passenger land
transportation available to the general
public or in school bus transportation
operations, shall cover only gasoline
used during the taxable year, or when
paragraph [b)(2) of this section applies,
gasoline used during the calendar
quarter. Therefore, gasoline on hand at
the end of a taxable year, or, if
applicable, a calendar quarter, such as
gasoline in fuel supply tanks of vehicles
or in storage tanks or drums, must be
excluded from a claim filed for the
taxable year or calendar quarter, as the
case may be. However, this gasoline
may be included in a claim filed for a
later taxable year or a later calendar
quarter if it is used during that later year
or quarter in a qualified business use, as
fuel in an aircraft (other than aircraft in
noncommercial aviation), or in intercity,
local, or school buses, Gasoline used
during the taxable year or calendar
quarter may be covered by the claim for
that period although the gasoline was
not paid for at the time the claim is filed,
For purposes of applying this section, a
governmental unit or exempt
organization described in § 48.6421-1(c)
or § 48.6421-2(c) is considered to have
as its taxable year, the calendar year or
fiscal year on the basis of which it
regularly keeps its books; see § 48.6421-
4

(g).

(b) Time for filing—{1) Annual claims.
(i) A claim under this section for credit
or payment with respect to gasoline
shall not be allowed unless it is filed no
later than the time prescribed by section
8511 and the regulations thereunder for
filing a claim for credit or refund of
income tax for the particular taxable
year.

(ii) A claim for payment of a
governmental unit or exempt
organization described in § 48.8421-1(c)
or § 48.6421-2(c) must be filed no later
than 3 years following the close of its
taxable year (see § 48.6421-4).

(2) Quarterly claims. A claim for
payment of $1,000 or more in respect of
gasoline used during any of the first
three quarters of the taxable year, filed
either under § 48.6421-1(c)(3) in respect
of gasoline used in a qualified business
use or as a fuel in an aircraft (other than
aircraft used in noncommercial aviation)
or under § 48.6421-2(c)(3) in respect of
gasoline used while engaged in

furnishing (for compensation) passenger
land transportation available to the
general public or in school bus
operations, shall not be allowed unless
the claim is filed on or before the last
day of the first calendar quarter
following the calendar quarter for which
the claim is filed. No quarterly claim
may be filed for the last calendar
quarter of the taxable year. Amounts for
which payment is disallowed under this
paragraph (b}(2) merely because the
claim was not filed on time may be
included in an annual claim filed under
paragraph (b)(1) of this section, but
other amounts for which a claim for
payment has been filed under this
paragraph (b}(2) may not be included in
an annual claim filed under paragraph
(b)(1) of this section.

(3) Other applicable rules. See
§ 301.7502-1 of this chapter (Regulations
on Procedure and Administration) for
provisions treating timely mailing as
timely filing and § 301.7503-1 of this
chapter for time for performance of an
act where the last day falls on Saturday,
Sunday, or a legal holiday.

(c) Limit on claims per taxable year.
Not more than one claim may be filed
under § 48.6421-1 or § 48.6421-2 by any
person with respect to gasoline used
during any taxable year, except to the
extent that quarterly claims may be filed
under paragraph (b)(2) of this section
with respect to any calendar quarter
(other than the last calendar quarter) of
the taxable year.

(d) Form and content of claim—{1)
Claim for credit. The claim for credit to
which this section applies must be made
by attaching a Form 4136 to the income
tax return of an individual or a
corporation. Form 4136 must be
executed in accordance with the
instructions prescribed for the
preparation of the form. A partnership
may not file Form 4138. When a
partnership files Form 1065, U.S.
Partnership Return of Income, it must
include a statement showing how many
gallons of gasoline are allocated to each
pactner and the use made of the
gasoline,

(2) Claim for payment. The claim for
payment to which this section applies
must be made on Form 843 in
accordance with the instructions
prescribed for the preparation of the
form. Each form must designate the
taxable year, or calendar quarter, for
which it is filed. The form must be filed
with the same gervice center where the
income tax return was last filed or, in
the case of a governmental unit or*
exempt organization described in
§ 48.6421-1(c) or § 48.8421-2(c), with the
service center for the internal revenue
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region in which the principal place of
business or principal office of the
claimant is located.

(3) Death or termination, (i) If an
individual dies, or if a sole
proprietorship, partnership, or
corporation is terminated or liquidated,
during the taxable year, the claim for
credit or payment may be filed in
respect of gasoline used during the short
taxable year in the same manner as is
provided for gasoline used in a full
taxable year. Those months which
constitute a quarter of a full taxable
vear will constitute the same quarter of
the short taxable year, For example, if a
corporation using the calendar year is
liquidated on September 30, 1982, and is
entitled to $900 under § 48.6421-1 in
respect of gasoline used in a qualified
business use for the calendar quarters
ending June 30 and September 30, it may
file a claim for payment in respect of the
gasoline used during the calendar
quarters ending June 30, and September
30, 1981, and take a credit of $900 on its
income tax return for the short taxable
year in respect of the gasoline used
during the calendar quarter ending
March 31, 1982,

(ii) A claim for payment on behalf of a
decedent may be filed by the decedent's
executor, administralor, or any other
person charged with responsibility for
the decedent’s affairs. Such a claim must
be accompanied by copies of the letters
lestamentary, letters of administration,
or, in the case of a claim filed by other
than the executor or administrator, the
information called for in Form 1310
(Statement of Person Claiming Refund
Due a Deceased Taxpayer). The claim
may cover only a gasoline in respect of
which the decedent would have been
entitled to claim payment. For example,
if an individual dies on July 15, 1982,
prior to claiming payment under
§ 48.6421-1 or $1,000 or more applicable
10 gasoline purchased and used in a
qualified business use during the
calendar quarter ending June 30, 1982,
lhe decedents's executor or other legal
representative may file a claim for
payment covering that calendar quarter,

and take the credit provided by section

39(a)(2) against the decedent's income
lox on the income tax return for the
short taxable year in respect of gasoline
purchased by the decedent and so used
Uuring the period from July 1, 1982, to
July 15, 1982, the date of death.

(¢) Restrictions on claims for credit or
Payment. Credits or payments are
allowable only in respect of gasoline
that was sold by the producer or
‘mporter in a transaction that was
subject to tax under section 4081. For
éxample, a State or local government

may not file a claim with respect to any
?asollne which it purchased tax free
rom the producer, even though the State
or local government used the gasoline as
a fuel for the purposes described in
paragraph (a) of this section. Similarly, a
governmental unit or tax-exempt
organization that is the ultimate
purchaser of gasoline may not file a
claim for payment if it is known that
another person is entitled to claim
credit, payment, or refund with respect
to the same gasoline. For example, a
State or local government may not file a
claim for payment if it has executed, or
intends to execute, a written consent, or
other documentation, to enable the
producer to claim credit or refund for
the tax that was paid. See, for example,
§§ 48.6416(a)-3 and 48.6418(b)(2)-3(b)(1).

§ 48.6421-4 Meaning of terms.

For purposes of the regulations under
section 6421, unless otherwise expressly
indicated—

{a) Gasaoline. The term “'gasoline” has
the same meaning given to such term by
section 4082(b) and regulations
thereunder.

(b) Qualified business use. (1) The
term “qualified business use” means
any use by a person in a trade or
business of the person or in an activity
of the person described in section 212
(relating to production of income)
otherwise than as a fuel in a highway
vehicle—

(i) That at the time of the use is
registered, or is required to be
registered, for highway use under the
laws of any state, the District of
Columbia, or a foreign country, or

{ii) That, in the case of a highway
vehicles owned by the United States, is
used on the highway.

The term “qualified business use” does
not include any use in a motorboat,
other than a vessel used in the fisheries
or whaling business. See paragraph {c)
of this section for the definition of
“highway vehicle." See paragraph (d) of
this section for the definition of
“highway."”

(2) Any highway vehicle operated
under a dealer’s tag, license, or permit
will be considered to be registered. A
highway vehicle is not considered to be
“registered” solely because there has
been issued a special permit for
operation of the vehicle at particular
times and under specified conditions,
However, a highway vehicle that is
required to be registered and that s also
issued a special permit for operation of
the vehicle under specified conditions,
such as carrying an oversize load, is still
considered to be “registered.”

(3) Nonbusiness. ofl-highway use of
gasoline by such vehicles and

equipment as minibikes, snowmobiles,
power lawn mowers, chain saws, and
other yard equipment does not qualify
as gasoline used a qualified business
use,

(4) Examples of gasoline used in a
qualified business use include (i)
gasoline used (in a trade or business or
for the production of income) in
stationary engines to operate pumps,
generators, compressors, and power
saws; (ii) gasoline used
(in a trade or business
or for the production of income) for
cleaning purposes; (iii) gasoline used (in
a trade or business or for the production
of income) in forklift trucks, bulldozers,
and earthmovers; and (iv) gasoline used
by & nonhighway vehicle in connection
with the trade or business of
construction, mining or logging.

(5) Hllustration. The application of this
paragraph (b) may be illustrated by the
following example.

Example. M Corporation, a logging
company, files its income tax return on the
basis of the calendar year. During 1862, the
company used 20,000 gallons of gasoline in its
logging business. Of this amount, 12,000
gallons were used as fuel in registered
highway vehicles which were operated both
on the public highways and on the company's
private roads, Of the remaining 8,000 gallons,
6,000 were used in nonhighway vehicles, such
as tractors and bulldozers, and 2,000 gallons
were used in highway vehicles, such as
heavy trucks which, at the time of use, were
neither registered nor required to be
registered under state law for highway use by
reason of being operated entirely on the
company’s property. As the ultimate
purchaser, M may take a credit on its income
tax return for 1982 under this section in
respect of the 6,000 gallons used in the
nonhighway vehicles and the 2.000 gallons
used in the unregistered highway vehicles,
However, no credit may be allowed with
respect to the 12,000 gallons used in the
registered highway vehicles even though a
portion of this gasoline was used in operating
the vehicles on the company’s own property.

(c) Highway vehicle. The term
“highway vehicle” has the same
meaning assigned to this term under
§ 48.4061(a}-1(d).

(d) Highway. The term “highway"
includes any road, whether a Federal
highway, State highway, city street, or
otherwise, in the United States which Is
not a private roadway.

(e) Noncommercial aviation. The term
“non-commercial aviation" has the same
meaning given to such term by section
4041(c)(4).

([) Calendar quarter, The term
“calendar quarter” means a period of
three calendar months ending on March
31, June 30, and September 10, or
December 31,
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(g) Taxable year. The “"taxable year”
of a governmental unit or tax-exempt
organization described in § 48.6421-1(c)
or § 48.6421-2(c) is the calendar or fiscal
{ear on the basis of which it regularly

eeps its books. The “taxable year” of
persons subject to income tax shall have
the meaning it has under section
7701(a)(23).

§48.6421-5 Exempt sales; other payments
or refunds avaliable.

(a) Exempt sales. No credit or
payment shall be allowed or made
under § 48.6421-1 or § 48.6421-2 with
respect to gasoline which was exempt
from the tax imposed by section 4081.
For example, credit or payment may not
be allowed or made with respect to
gasoline purchased tax free for use as
supplies for certain vessels and
airplanes, or with respect to gasoline
purchased by a State tax free for its
exclusive use, as provided in section
4221,

(b) Other payments or refunds
available. Any amount which, without
regard to the second sentence of section
6421(e)(1) and this paragraph (b), would
be allowable as a credit or payable to
any person under § 48.6421-1 or
§ 48.6421-2 is reduced by any other
amount which is allowable as a credit or
payable under section 8421, or is
refundable under any other provision of
the Code, to any person with respect to
the same gasoline.

{c) Gasoline used on farms. Payments
with respect to gasoline used on a farm
for farming purposes shall be claimed
under section 6420 and § 48.6420-1, and
no claim in respect of that gasoline may
be made under section 6421 and the
regulations thereunder.

§48,6421-6 Applicable laws.

(a) Penalties, excessive claims, elc.
All provisions of law, including
penalties, applicable in respect of the
tax imposed by section 4081 shall, to the
extent applicable and consistent with
section 6421, apply in respect of the
payments provided for in section 6421 to
the same extent as if these payments
were refunds of overpayments of the tax
imposed on the sale of gasoline by
section 4081. For special rules applicable
to the assessment and collection of
amounts constituting excessive
payments under section 8421, see
section 6200 and the regulations
thereunder. For the civil penalty
assessable in the case of excessive
claims under section 6421, see section
6675 and the regulations thereunder. For
the treatment as an overpayment of an
amount allowable as an excessive credit
under section 39 with respect to

amounts payable under section 8421, see
section 6401(b).

(b) Examination of books and
witnesses. For the purpose of
ascertaining (1) the correctness of any
claim made under section 6421 or (2) the
correctness of any credit or payment
made in respect of the claim, the
Commissioner shall have the same
authority granted by paragraphs (1), (2),
and (3) of section 7602, relating to
examination of books and witnesses, as
if the person claiming credits or
payment under section 8421 were the
person liable for tax.

§ 48.6421-7 Records to be kept in
substantiation of credits or payments,

(a) In general. Every person making a
claim for credit or payment under
section 6421 must keep records sufficent
to enable the district director to
determine whether the person is entitled
to credit or payment under section 8421
and, if so, the amount of the credit or
payment. No particular form is
prescribed for keeping the records, but
the records must include a copy of any
statement or document submitted with
the return or claim. The records must
also show with respect to the period
covered by the claim—

(1) The number of gallons of gasoline
purchased and the dates of purchase,

(2) The name and address of each
vendor from whom gasoline was
purchased and the total number of
gallons purchased from each,

(3) The number of gallons of gasoline
purchased by the claimant and used
during the period covered by the claim
for nonhighway purposes or in intercity,
local or school buses,

(4) Other information as necessary to
establish the correctness of the claim.

(b) Acceptable records. (1) Evidence «
of purchases of gasoline, and the
purposes for which it was used, to
substantiate claims may included paid
duplicate sales invoices or tickets from
the gasoline dealer or other vendor, and
detailed records of all fuel used which
show the amount used for the prescribed
purpose and the amount use for other
purposes.

(2) Records maintained for Federal or
State income tax purposes, or to support
claims for refund of a State tax on
gasoline, may be used to the extent that
they contain the information necessary
to substantiate the accuracy of the claim
for credit under section 8421. However,
the records must show separately the
number of gallons of gasoline used for
nonhighway purposes or in intercity,
local, or school buses during the period
covered by the claim.

{4) Other information as necessary o
establish the correctness of the claim.

(b) Acceptable records. (1) Evidence
of purchases of gasoline, and the
purposes for which it was used, to
substantiate claims may include paid
duplicate sales invoices or tickets from
the gasoline dealer or other vendor, and
detailed records of all fuel used which
show the amount used for the prescribed
purpose and the amount used for other
purposes.

(2) Records maintained for Federal or
State income tax purposes, or to suport
claims for refund of a State tax on
gasoline, may be used to the extent that
they contain the information necessary
to substantiate the accuracy of the claim
for credit under section 6421. However,
the records must show separately the
number of gallons of gasoline used for
nonhighway purposes or in intercity,
local, or school buses during the period
covered by the claim.

(c) Place and period for keeping
records. (1) All records required by this
section must be kept by the claimant at
a convenient and safe location within
the United States which is accessible to
internal revenue officers and shall
during normal business hours be
available for inspection by internal
revenue officers. If the claimant has a
principal place of business in the United
States, the records must be kepl at that
place of business.

(2) Records required to substantiate a
claim under section 6421 must be
maintained for a period of at least 3
years from the last date prescribed for
the filing of the claim for credit or
payment.

Par. 34, The following new §§ 48.6424-
1, 48.6424-2, 48.6424-3, 48.6424-4,
48.6424-5, and 48.6424-8 are added
immediately following § 48.6421-7.

48.6424-1 Credits or payments to ultimate
purchaser of lubricating oll used in a
qualified business use or in a qualified bus.
(a) In general. If lubrication oil (other
than cutting oils, as defined in section
4092(b) and other than previously used
oil) is used in a qualified business use or
in a qualified bus, a credit {under the
circumstances described in paragraph
(b) of this section) or a payment (under
the circumstances described in
paragraph (c) of this section) in respect
of the lubricating oil shall be allowed or
made to the ultimate purchaser of the
lubricating oil in an amount equal to 6
cents for each gallon of lubricating oil s0
used on which tax was paid under
section 4091. No interest shall be paid
on any payment allowed under
paragraph (c) of this section. However, -
interest may be paid on a overpayment
(as defined by section 6401) of tax
arising from a credit allowed under
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paragraph (b) of this section. See section
39(a), relating to credit for certain uses
of gasoline, special fuels, and lubricating
oil. See § 48.6424-2 for the time within
which a claim for credit or payment

must be made under this section. See

§ 48.6424-3 for the meaning of the terms
“lubricating oil," “use in a qualified
business use" “qualified bus," “calendar
year," and “taxable year.” See

§ 18.6424-2 for the time within which a
claim for credit or payment must be
made under this section. See § 48.6424-3
for the meaning of the terms

“"lubriciating oil," “use in a qualified
business use” “qualified bus,” “calendar
year,"” and “taxable year."

(b) Allowance of income tax credit in
lieu of payment. Except as provided in
paragraph (c] of this section, repayment
under this section of the tax paid under
section 4091 on lubricating oil used in a
qualified business use or in a qualified
bus by & person subject to income tax
may be obtained only by claiming a
credit for the amount of this tax against
the tax imposed by subtitle A of the
Code. The amount of the credit shall be
an amount equal to the payment which
would be made under section 6424 with
respect to lubricating oil used during the
taxable year In a qualified business use
or in a qualified bus if section 6424(f)
and paragraph (c) of this section did not
apply. See section 39(a)(3).

(c) Allowance of payment. Payments
in respect of lubricating oil upon which
tax was paid under section 4091 that is
vsed in a qualified business usé or a
qualified bus shall be made only to—

(1) The United States or any agency or
instrumentality thereof, a State, a
political subdivision of a State, or an
agency or instrumentality of one or more
States or political subdivisions of a
State, or the District of Columbia,

(2) An organization which is exempt
from tax under section 501(a) and is not
required o make a return of the income
lax imposed under subtitle A for its
laxable year, or

(3) A person described in section
6424(b)(2) to whom $1,000 or more is
payable (without regard to paragraph (b)
of this section) under this section with
respect to lubricating oil used during
any of the first three quarters of the
person’s taxable year.

(d) Uses which qualify for credit or
Payment. The use contemplated by
section 6424 is a use of lubricating oil
(previously unused) through which the
oil is consumed or rendered unfit for
further use as a lubricant or for sale as a
luprgcanl. If previously unused
Iuonpating oil is blended or mixed with
Previously used lubricating oil which
has been reclaimed or rerefined, the
Unused oil is considered to have lost its

identity and the resulting product will be
treated as previously used. Thus, no
credit or payment will be allowed under
this section with respect to the use of
such blended lubricating oil regardless
of how this mixture is eventually used.

(e) Dual use of lubricating oil, (1) No
credit or payment may be claimed in
respect of lubricating oil used asa
lubricant in a highway vehicle used in a
trade or business or for the production
of income solely by reason of the fact
that the propulsion motor in the vehicle
is also used for a purpose other than the
propulsion of the vehicle. Thus, if the
propulsion motor of a highway vehicle
(used in a trade or business or for the
production of income) also operates
special equipment, such as a mixing unit
on a concrete mixer truck, by means of a
power lakeoff or power transfer, no
credit or payment may be claimed In
respect of the lubricating oil used to
operate the special equipment, even
though the special equipment is
mounted on the highway vehicle.

(2) If a highway vehicle is equipped
with a separate motor to operate special
equipment (used in a trade or business
or for the production of income) such as
a refrigeration unit, pump, generator, or
mixing unit, the credit or payment may
be claimed in respect of the lubricating
oil used in the separate motor.

(f) Lubricating oil lost or destroyed.
Lubricating oil lost or destroyed through
spillage, fire, or other casualty is not
considered to have been “used" in a
qualified business use orin a qualified
bus and, accordingly, credit or payment
in respect of this lubricating oil may not
be claimed.

(8) Supporting evidence required.
Each claim under this section for credit
or payment must include a statement
show

(1) The total number of gallons of
lubricating oil purchased and used in a
qualified business or in a qualified bus
during the period covered by the claim,
multiplied by 6 cents;

(2) The purpose or purposes for which
the lubricating oil was used, determined
by reference to general categories, and
the amount used for each purpose; and

(3) If a claim on Form 843 is being
filed, the internal revenue district or
service center with which the claimant
last filed an income tax return, if any.

§48.6424-2 Time for filing claim for credit
or payment.

(a) In general. A claim for credit or
payment described in § 48.6424-1 with
respect to lubricating oil used in a
qualified business use or in a qualified
bus shall cover only lubricating oil used
during the taxable year, or when
paragraph (b)(2) of this section applies,

used during the calendar quarter, for
these purposes. Therefore, lubricating
oil on hand at the end of a taxable year,
or, if applicable, a calendar quarter,
such as lubricating oil in slorage tanks
or drums, must be excluded from a claim
filed for the taxable year or calendar
quarter, as the case may be. However,
this lubricating oil may be included in a
claim filed for a later taxable year or a
later calendar quarter if it is used during
that later year or quarter in a qualified
business or in a qualified bus,
Lubricating oil used during the taxable
year or calendar quarter may be covered
by the claim for that period although the
lubricating oil was not paid for at the
time the claim is filed. For purposes of
applying this section, & governmental
unit or exempt organization described in
§ 48.8424-1(c) is considered to have as
its taxable year, the calendar year or
fiscal year on the basis of which it
regularly keeps its books, See § 48.6424-
3(g).

(b) Time for filing—{1) Annual claims.
(i) A claim under this section for credit
or payment with respect to lubricating
oil used during a taxable year, shall not
be allowed unless it is filed no later than
the time prescribed by section 6511 and
the regulations thereunder for filing a
claim for credit or refund of Income tax
for the particular taxable year.

(ii) A claim for payment of a
governmental unit or exempt
organization described in §48.6424-1(c)
must be filed no later than 3 years
following the close of its taxable year.
Sec §48.6424-3(1).

(2) Quarterly claims, A claim for
payment of $1,000 or more in respect of
lubricating oil used during any of the
first thr