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highlights

ALTITUDE ALERTING SYSTEM
DOT/FAA proposal on elimination of aural warning
requirement; comments by 10-12-76 P X

OUTER CONTINENTAL SHELF OIL AND GAS
OPERATIONS

Interior/GS publrshes final OCS orders for Mid-Atlantic

e e N A T P T O o S =Ty

NEW ANIMAL DRUGS

HEW/FDA approves use of combination of robenidine
and oxytetracycline as an aid in preventing coccidiosis
and respiratory diseases in chickens; effective 7-12-76 ..

SAVINGS AND LOAN ASSOCIATIONS
FHLBB proposal on financial statements; comments by
8=10+-76: i st a s S o

FARMER PROGRAMS
USDA/FmHA issues rules changing interest and sub-
sidy rates on certain loans; effective 7-1-76.... .. ...

PRIVACY ACT OF 1974

CSA issues amendments to regulations; effective
Y 253 v = o SN R el el =
HEW issues nohce of system of records and proposed
routine uses; comments on routine uses by 8-11-76...

BALD EAGLE
Interior/FWS proposes to extend endangered or threat-
ened status throughout conterminous 48 states; com-
ments by 9-10-76.... s L4 b i

TELECOMMUNICATIONS

National Communications System announces proposed
Federal standard specifying bit oriented data Jink control
procedures for systems utilizing synchronous trans-
mission ... VAR T S P SRR N

MOTOR VEHICLE SAFETY STANDARDS
DOT/NHTSA amends definitions and labeling require-
ments for brake hoses; effective 7-12-76.. ... .............
DOT/NHTSA amends school bus seatmg requuements
effective 10-26-76 . ..... .

TRAFFIC SIGNALS

DOT/FHA establishes interim national policy of per-
mitting right-turn-on-red and left-turn-on-red (where
appropriate) at signalized intersections; effective

. 28535

28553

28513

. 28545

28509

28497
. 28569

. 28525

28594

28505

.. 28506

28477
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reminders

(The 1tems In this list were editorially compiled as an ald to FEpERAL REGISTER users. Inclusion or exclusion from this list has no legal
significance. Since this 1ist is intended as a reminder, it does not include effective dates that occur within 14 days of publication.)

Rules Going Into Effect Today

List of Public Laws

DOT/CG—Drawbridge Operation regula-
tions; St. Lucie River, Fla. ... 23400;
6-10-76

FAA—Airworthiness directives; Pratt &
Winey: ol o 23375; 6-10-76

EPA—Tolerances and exemptions from
tolerances for pesticide chemicals in or
on raw agricultural commodities; terba-

: . 23385; 6-10-76

Treasury/CS—Special classes of mer-
chandise; entry of foreign-made pleasure
boats and equipment.. 23398; 6-10-76

This is a continuing numerical listing of
public bills which have become law, together
with the law number, the title, the date of
approval, and the U.S. Statutes citation. The
list is kept'current in the FEDERAL REGISTER
and coples of the laws may be obtained from
the U.S. Government Printing Office.

H.R. 5630 ... iieiiiee Pub. Law 94-340
An act to amend the Federal Boat Safety
Act of 1971 in order to increase and ex-
tend the authorization for appropriations
for financial assistance for State boating
safety programs.

(July 6, 1976; 90 Stat. 802)

|0 0 K - i e Y Pub. Law 94-342
An act to amend title 5, United States
Code, to restore eligibility for health
benefit coverage to certain individuals
whose survivor annuities are restored.
(July 6, 1976; 90 Stat. 808)

H.R. 12188........ . Pub. Law 94-341
Community Services Act Technical
Amendments of 1976.

(July 6, 1976; 90 Stat. 803)

H.R. 13380..... ............. Pub. Law 94-343
An act to amend the Central, Western,
and South Pacific Fisheries Development
Act to extend the appropriation author-
ization through fiscal year 1979, and for
other purposes.

(July 6, 1976; 90 Stat. 809)

AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

. Twelve agencies has_/e agreed to a six-month trial period based on the assignment of two days a week begin-
ning February 9 and ending August 6 (See 41 FR 5453). The participating agencies andlthe days assigned are as

follows:

Monday Tuesday . Wednesday Thursday Friday
NRC USDA/ASCS NRC USDA/ASCS
DOT/COAST GUARD USDA/APHIS S DOT/COAST GUARD USDA/APHIS
DOT/NHTSA USDA/FNS DOT/NHTSA USDA/FNS
DOT/FAA S_USDA/REA e DOT/FAA USDA/REA
DOT/OHMO csC DOT/OHMO CSC
DOT/PSO0O | LABOR DOT/PSO0 ‘ LABOR T

Documents normally scheduled on a day that will be a Federal holiday will be published the next work day fol-

lowing the holiday.

Comments on this trial program are invited. Comments should be

‘submitted to the Director of the Federal

Register, National Archives and Records Service, General Services Administration, Washington, D.C. 20408.

ATTENTION: Questions, corrections, or requests for information regarding the contents of this issue only may
be made by dialing 202-523-5286. For information on obtaining extra copies, please call 202-523-5240.

To obtain advance information from recorded highlights of selected documents to appear in the next issue,
dial 202-523-5022. '
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§ D.C. 20402,
Ry 2

Published daily, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal
holidays), by the Office of the Federal Register, National Archives and Records Service, General Services
Administration, Washington, D.C, 20408, under the Federal Register Act (49 Stat. 500, as amended; 44 U.S.C..
Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution
is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402.

FEDERAL REGISTER, VOL. 41, NO. 134—MONDAY, JULY 12, 1976

There are no restrictions on the republication of material appearing in the FeperAL RECISTER.

The Feperal REGISTER provides a uniform system for making avallable to the public regulations and legal notices issued
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having
general applicability and legal eflect, documents required to be published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the day before
they are published, unless earlier filing Is requested by the Issuing agency.

The FepEraL REGISTER will be furnished by mall to subscribers, free of postage, for $5.00 per month or $50 per year, payable
in advance. The charge for individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound.
Remit check or money order, made payable to the Superintendent of Documents, U8, Government Printing Office, Washington,




HIGHLIGHTS—Continued

INCOME TAX e o Pl HE;V/zrgf_’sNational Council on Educational Research, -
ncome; —23—/0 ... ... 2856
;’:‘3 ,,2:?:5?:0?:“;:,(: heat:]rngeal;; 3_2'5_75 ___________________ 28523 National Advisory Councsl on Extensuon and Con
IRS proposal on treatment of original issue discount tinuing Education, 8-2 and 8-3-76.... ... 28570
realized by nonresident aliens or foreign corporations; Justice/LEAA: National Advisory Committee on
comments and requests for public hearing by 8-26-76. .. 28517 Criminal Justice Standards and Goals, 7-29 and
IRS, Commerce/MA and NOAA issue applicable rates of Y (s o { SR S e S . 28553
interest for nonqualified withdrawals from Merchant NRC: Advisory Committee on Reactor Safeguafds
Marines and Fisheries Capital Construction Funds...... 28550, Subcommittee on Emefgeﬂcy Core Coohng Systems,
28565 7-29 and 7-30-76... o A 28595
EXCISE TAX
IRS republishes those portuons of the 1939 Code not RESCHEDULED MEETINGS—
entirely superseded . ... ..o . 28478 CRC: Kentucky Advisory Committee, 7—-15-76.... . 28579
FEA: State Conservation Program Subcommittee of
PROFESSIONAL RESPONS|B|L|TY . the Food Industry Advisory Committee, 7-20-76 _ 28583
CFTC adopts rules relating to suspension or disbarment NRC: Advisory Committee on Reactor Safeguards,
from appearance and practice of attorneys and account- Working Group on Peaking Factors, 7-21-76........ 28599
T 1o Y o) o S e e L RO IR SR s e . 28471
POLLUTANT DISCHARGE ELIMINATION SYSTEM DESKAT SO (MRS TINGARACALUGNS
NRC: Advisory Committee on Reactor Safeguards Sub-
EPA ru_les on coqtrol of water pollution due to agricultural comifilttas on’ Emergency Care Coofing Systers; (2
activities; effective 7-12-76.... e A WY o 2 IRASS AGCUMATR): 723 EROURR TaDB-F6, . oot 28508
MAIL
PS issues rules |mplementing classification changes; PART II:
ffective 7-6-76... . A e 28478
s PROFESSIONAL STANDARDS REVIEW ORGA-
INTERPRETIVE RULES AND POLICY NIZATIONS
STATEMENTS HEW/PHS rules on establishment of adwsory groups;
Administrative Conference of the United States issues effective 7-12-76... . 28685
proposals concerning adoption..... .. ... ... S M 28576
PART Ili:
MEETINGS—
Advisory Committee on Federal Pay, 7-26 and STATEWIDE PROFESSIONAL STANDARDS RE-
R8_5_7|6 do Ad: Committee, 7-26-76.. ' gg;; VIEW COUNCILS
¢ I\Cmc(r:l?ggrnaA?iwst‘;zog)m‘:::t‘?ele,e;LZ;JG o N - 28579 HEW/.PHS propgsal on membership, organization and
DOD: Advisory Group on Electron Devices, 7-27 and functions of advisory group; comments by 8-11-76.... 28689
o [ IS T S . 28550 x
Wage Committee, 9-7, 9-14, 9-21 and 9-28-76 28550 | PART IV:
DOT: Federal Highway Administration/National High-
way Traffic Safety Administration Joint Meeting for NATIONWIDE TELEPHONE NETWORK
Evaluation of Adequacy of Highway Safety Program FCC rules on connection of terminal equlpment effec-
Standards, 7-28 and 7-29-76 . ... . 28571 tive 7-12-76... o NS At SIS ety AR N PR 2RV 28693
ADMINISTRATIVE CONFERENCE OF THE AMTITRUST DIVISION, JUSTICE Hearings, etc.:
UNITED STATES DEPARTMENT Compagnie Nationale Air
Notices Notices France —. oo 28577
is Hughes Afrwest_______________ 28578
Interpretive y rules and policy Competitive impact statements LasghVega,s-Danas /Fort Worth
statements; proposed recom- and proposed consent judg- NoTStoD, Bervios, ol 28578
TeDARNON: CONCAIROE. AP Hon ments; U.S. versus listed com- Texas International Airlines,
procedures “““““““““““““““ 28576 pani'es: 327 R 0 I R Wi e = 28578
North i b=
AGRICULTURAL MARKETING SERVICE ‘:‘msw_e_st”CONSOnCO“Sm 28550 CIVIL RIGHTS COMMISSION
iz o Rl AR CENSUS BUREAU Povees
ears, plums, and peaches (fres Meetings, : it-
grown i Calt. o L 28508 Notices eet:;gs State advisory’ copmit
Proposed Rules Company Organization Survey, Colorado ... = o T % 28579
Grapefruit; imported..__________ 28528  1976; multiestablishment com- Kentucky; correction.... ... 28579
Irish potatoes grown in Calif. and panies; determination.._______ 28564 Michigan —JS, - s iro il 28579
O . A e W Sr 28529
Trish Dolr I Bl s 28530 CIVIL AERONAUTICS BOARD ‘;0:‘57 GUARD
Orangets;n sxl‘apefnut., l*(.alrzx‘lzerines Rules S:cf;:-ity el
an gelos grown in Fla_____ 28528 Aj : : 3 ; :
Tomato paste; grade standards._ 28527 o e Fo g At Do B, e VIRRIRIA = B 28478
AGRICULTURE DEPARTMENT SR e aaeia iﬁ’fﬁ:ﬁfgﬁ"& special
See Agricultural Marketing Serv- Notices Connecticut - __.__ 28532
ice; Farmers Home Administra- Fares, domestic passenger; in- Coast Guard Academy; appoint-
tion. crease; various carriers._______ 2B570% Wmehfoaiia’ SEe T LT 28531
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COMMERCE DEPARTMENT

See Census Bureau; Maritime Ad-
ministration; National Oceanic
and Atmospheric Administra-
tion.

COMMODITY FUTURES TRADING
COMMISSION

Rules
Organization, functions, and pro-
cedures:
General composition and au-

o I N X 28473
Suspension or disharment from
appearance and practice._____ 28471

COMMUNITY PLANNING AND DEVELOP-
MENT, OFFICE OF ASSISTANT SECRE-
TARY

Notices

Community development block
grant program; redelegation of
gt D ] S S M

COMMUNITY SERVICES ADMINISTRATION

Rules
Privacy Act:
Additional specific exemptions
and other miscellaneous
CRENEES M & X &g T 28497

CUSTOMS SERVICE
Proposed Rules

Customs field organization;

change in Region IX_ ________ 28517
DEFENSE DEPARTMENT
Notices
Meetings:
Electron Devices Advisory
Grofp oo e s 28550
Wage Committee_ . _______ 28550

DRUG ENFORCEMENT ADMINISTRATION
Rules

Schedules of
stances:
Chemical preparations; exemp-
Qe T - e S T R
Procurement quota; certifica-
O e 28514

Notices

Applications, etc.: controlled sub-
stances:
Parke, Davis & Co. - .. ._ 28553
Travenol Labs, Inc.,
Chemical Division_._________
Wyeth Laboratories, Inc_______

Narcotic treatment programs;
memorandum of understanding
with Food and Drug Adminis-
tration; cross reference_______

EDUCATION OFFICE

Notices

Audit hearing board; procedures
amendment =~ . "=l

ENVIRONMENTAL PROTECTION AGENCY
Rules
Air quality implementation plans:

controlled sub-

iv FEDERAL REGISTER, VOL. 47,

CONTENTS

National Pollutant Discharge
Elimination System:
Program to agricultural activi-

ties; application____________ 28493
Notices
Air quality implamentation plans;
various States, etc.:
Alabama, et al_________ e 28600

Arizona (2 documents) —__ 28601, 28603
California (6 documents) _ 28603-28612

DOIRAWRe s e i 28630
District of Columbia_________= 28632
Hawall e o 28615
Marpdand oL o o 28637
Nevada (3 documents) ___ 28616, 28617
NOW e 28618
W oig e Tt B S I TS 28643
West Virginia___...__________ - 28627
Food additive, petitions:
Zoecon Corp.; withdrawal. ____ 28651
Pesticide applicator certification;
State plans:
Montan® L o i e 28615
Pesticide registration:
Applications (4 documents) ___ 28646—
28649
Pesticides, specific exemptions
and experimental use per-
mits:
Agriculture Department__ .. ___ 28626
i (e @iy g o i e S SIS TR NS 28614
Monsanto Co_ oo 28615
6 CLT e 7 Mt I S e e 1 28626

EXTENSION AND CONTINUING EDUCA-
TION, NATIONAL ADVISORY COUNCIL

Notices
Meeting
FARMERS HOME ADMINISTRATION
Rules

Guaranteed loans:
Farmer loan; interest and sub-

28509
FEDERAL AVIATION ADMINISTRATION
Rules
Airworthiness directives:
Bell
Lockheed-California Co.._.___
Standard instrument approach
procedures 28511
Transition area (3 documents)__ 28510
Proposed Rules
Altitude alerting system; elimina-

tion of aural warning._________ 28535
Control zones (2 documents) _____ 28533,
28535

Control zones and transition
APeAS oot ool 28534

Transition area: (4 documents) - 28533,
28534, 28535
VOR Federal airways. - ____ 28534

FEDERAL COMMUNICATIONS

COMMISSION
Rules
National telephone network;

standard plugs and jacks for
eofnecton oo oo s oS
Radio broadcast services:
Program logs for AM, FM and
2 OV TV 7 T oV N S e
Proposed Rules
Private land mobile radio sys-
tems; connection with public,
switched telephone network_.__ 28540
Wide-band swept RF equipment;
use as antipilferage devices.___ 28536

28693

28497

Meeting

NO. 134—MONDAY, JULY 12, 1976

Notices

Applications filed, etc.:
Domestic Public Land Mobile

Radio Serviceet al__________ 28580
International and Satellite
oA e Y L 28581
Regional Spectrum Management
§ 2440 L PSR R e e R0 28582

Use of “tone Clusters” and other
Audio Attention-getting devices
at AM, FM, and TV Broadcast
Stations — oo o 28582

FEDERAL DEPOSIT INSURANCE
“CORPORATION

Proposed Rules

Review of actions of bank clearing

agencies: applications_________ 28544
Notices ~
Suspension of trading:

Unity State Bank_____________ 28583
Time limits for filing reports of

conditton o oo =r i er e 28583

FEDERAL ENERGY ADMINISTRATION
Notices
Meetings:
State Conservation Program
Subecommittee of the Food
Industry Advisory Commit-

tee: change 28583

FEDERAL HIGHWAY ADMINISTRATION
Rules
Engineering and traffic operations:
Right-turn-on-red at signalized
Infersections 2. AL 0w 28477
Notices
Meetings:
Highway Safety Program Stand-
ards; evaluation of adequacy;

cross reference. ... ... .. 28571
FEDERAL HOME LOAN BANK BOARD
Proposed Rules

Fingncial statements; form and
content

FEDERAL HOUSING COMMISSIONER—OF-
FICE OF ASSISTANT SECRETARY FOR
HOUSING

Notices

Solar heating and domestic hot
water systems; minimum prop-
erty standards, proposed inter-
mediate supplement; publica-
tlon and availability ..__._____ 28570

FEDERAL -PAY ADVISORY COMMITTEE
Notices N

FEDERAL POWER COMMISSION

Rules
Electric utilities:
Accounts, uniform systems; tax
allowanoes ~_ =, 0w T

Notices
Hearings, ete.:
Algonquin Gas Transmission
Co. (2 documents) _____ 28583, 28590
Algonquin LNG, Inc. and Al-
gonquin Gas Transmission
Co




Arizona Public Service Co.. .- 28583
Boston Edison CO- e 28591
0221070 i O ¢ y ¢SmRS S 28584
Columbia Gulf Transmission Co.
and Columbia Gas Transmis-
[0t 1 U9t o o MO B i St 28585
Carolina Power & Light Co___ 28591
Columbus and Southern Ohio
Electrie €O nes e 28591
Commonwealth Edison Co._..- 28592
Connecticut Light and Power
O i A e e 28592
Consolidated Gas Supply Corp. 28592
Duke Power CO- - —cee e —— 28585
East- Tennessee Natural Gas
s TR e o et e b 28685
Edison Sault Electric Co___. . 28586
El Paso Natural Gas Co__.___. 285686
Great Lakes Gas Transmission
o/ QUYSCIIVIRS o et g = 28586
Maine Electric Power Co__ ... 28586
Maine Electric Power Co., Inc.,
el e e 28587
National Fuel Gas Supply Corp. 28587
Natural Gas Pipeline Co. of
ARierien o oAl .. AL 28592
Niagara Mohawk Power Corp. 28587
Northern States Power Co.___ 28587
Northwest Pipeline Corp. (2
documents) _______.___ 28587, 28593
Pacific Gas and Electric Co_._ 28593
Sea Robin Pipeline Co._ . _ 28593
Transwestern Pipeline Co____. 28594
Trunkline LNG Co. and Trunk-
Ine Ges Co. o e ool 28589
United Gas Pipe Line Co._____ 28589
Utah Gas Service Co__________ 28590
Utah Power and Light Co_..._ 28594
FISH AND WILDLIFE SERVICE
Rules
Hunting:

Certain National Wildlife Ref-

fuges, j . () 1] AL R et Gl IR 28508

Public access, use and recreation:
Kenai National Moose Range,
Alaska; correction__________ 28508
Proposed Rules
Endangered and threatened spe-

cles; fish, wildlife, and plants:

Bald - Bagle oo orns oo e 28525

FOOD AND DRUG ADMINISTRATION
Rules
Animal drugs, feeds, and related
products:
Oxytetracyeline and robenidine. 28513

Notices
Narcotic treatment programs;

memorandum of understanding

with the Drug Enforcement Ad-
b1 T T G SO e O

GEOLOGICAL SURVEY
Notices

Outer Continental Shelf; oil and
gas development:
Mid-Atlantic area.__.._______

HAZARDOUS MATERIA
OFFICE LS OPERATIONS

28567

Notices

Applications, exemptions, renew-
als, ete.:
GAF Corp., et al_

CONTENTS

HEALTH, EDUCATION, AND WELFARE
DEPARTMENT

See also Education Office; Food
and Drug Administration; Na-
tional Institute of Education:
Public Health Service.

Notices

Privacy Act of 1974; systems of
records and notice of proposed
routine uSeS-—-ac-ocncme—m—— 28569

HOUSING AND URBAN DEVELOPMENT
DEPARTMENT

See Community Planning and De-
velopment, Office of Assistant
Secretary; Federal Housing
Commissioner—Office of Assist-
ant Secretary for Housing.

INTERIOR DEPARTMENT

See Fish and Wildlife Service: ’
Geological Survey.
INTERNAL REVENUE SERVICE

Rules

Miscellaneous excise taxes:
Republication of 1939 Code ex-
cise tax regulations not en-

tirely superseded. ... ... 28478
Proposed Rules
Income and employment taxes:
Earned income: credit for_ .. 28523

Original issue discount of aliens
or foreign corporations; treat-
11172) o § AR L et 5

Notices
Merchant Marine and Fisheries
Capital Construction Funds:
applicable rates of interest on
nonqualified withdrawals; cross
reference

INTERNATIONAL TRADE COMMISSION
Notices
Import investigations:

Zoris from Republic of China__ 28594

INTERSTATE COMMERCE COMMISSION
‘Notices
Agreements under section 5a, ap-
plications for approval, etc.:
Midwest Ollfleld Haulers...__.
“Fourth section applications for
relief
Hearing assignments____________
Motor carriers:
Temporary authority applica-
(707 1. sy S A ST SO S
Transfer proceedings (2 docu-
ments) oo T o

JUSTICE DEPARTMENT

See Antitrust Division, Depart-
ment of Justice; Drug Enforce-
ment. Administration; Law En-
forcement Assistance Adminis-
tration.

LAW ENFORCEMENT ASSISTANCE
ADMINISTRATION

Rules

Nondiscrimination; equal em-
ployment opportunity :
Federally assisted programs
and activities_ . __________

28517

28652

28652
28651

28653
28652

28478

Notices
Meetings:
Crimiinal Justice Standards and
Goals National Advisory Com-
mittee

MARITIME ADMINISTRATION
Notices

Merchant Marine and Fisheries
Capital Construction Funds;
applicable rates of interest on
nonqualified withdrawals..____ 286656

NATIONAL COMMUNICATIONS SYSTEM
Notices

Telecommunications; bit orlented
data link control procedures..

NATIONAL HIGHWAY TRAFFIC
SAFETY ADMINISTRATION
Rules
Motor vehicle safety standards:
Brake hose i T i
School bus passenger seating
and crash protection_ ... .. _
Notices
Meetings:
Highway Safely Program Stand-
ards; evaluation of adequacy- 28571

NATIONAL INSTITUTE OF EDUCATION

Notices
Meetings:
Educational Research National
Council

NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION

28553

28594

28500

Notices
Marine mammal permit applica-
tions, ete. -~
. Henry Doorly Zoo. ... 28565
Kahala Hilton_ .« cneo = 285656
Kenneth S. Norris__ .. 28566
- Southwest Fisheries Center____ 28566

Merchant Marine and Fisheries
Capital Construction Funds;
applicable rates of interest on
‘nonqualified withdrawals_._. - 28565

NUCLEAR REGULATORY COMMISSION

Notices
Joint hearings; consideration; ex-
tension of comment period._ . __
Meetings:
Reactor Safeguards Advisory
Committee (4 documents) ... 28595
28508, 28599
Regulatory guides; issuance and
availability
Applications, ete.:
Carolina Power and Light Co.
(2 documents) _ ... 285

Connecticut Yankee Atomic
POWeL: G0 e s A 28597

Duke ' Power Co:c oo s 28597

Duquesne Light Co.,, et al___.._ 28597

Nebraska Public Power District- 28597
Puget Sound Power and Light
CoLrebal. sl S e 28599
Tennessee Valley Authority_ .. 28508
Virginia Electric and Power Co. 28598

POSTAL SERVICE
Rules

General information:

Mail classification changes ... 28478

-
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PUBLIC HEALTH SERVICE

Rules

Professional standards review or-
ganization; advisory groups..... 28685

CONTENTS

TRANSPORTATION DEPARTMENT

See Coast Guard; Federal Avig-

tion Administration;
Highway Administration; Haz-
ardous Materials Operations

Federal

Proposed Rules Office; National Highway Traffic
Statewide professional standards Safety Administration.

review  councils; advisory TREASURY DEPARTMENT

EUDE it s o e | Saies 5 28689

SMALL BUSINESS ADMINISTRATION

See Customs Service;
Revenue Service.

Internal

Notices VETERANS ADMINISTRATION
Disaster areas: Notices
New York. _____ .. - __._.._ 28599 Annual report; availability..____ 28599
“THE FEDERAL REGISTER—WHAT IT
- IS AND HOW TO USE IT”
Weekly Briefings at the Office of the
Federal Register
(For Details, See 41 FR 22997, June 8, 1976) :
RESERVATIONS: BILL SHORT, 523-5282

list of cfr parts affected in this issue

The following numecical guide Is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today's
issue. A cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month.

A Cumulativa List of CFR Sections Affected is published separately at the end of each month, The guide lists the parts and sections affected
by documents published since the revision date of each titie.

7 CFR
N by ey e e S e SRR 28508
R R e e e e 28509
; N
PROPOSED RULES:
B e e 28527
O e i 28528
B N R e L o st 28528
o e e AN R R R B 28529
YT ie R A o0 B N W s 4 28530
12 CFR
PRrROPOSED RULES:
ST L LR SR R R 28544
7 A e R R s SO S 28545
14 CFR
39 (2 documents) - e 28509
71 (3 documents) - e - 28510
D i s i BRI 28511
I e v o s et Sl 28512
PRrOPOSED RULES:
71 (7 documents) ______ 28533-28535
B e s i 28535
17 CFR
I IR e L I . WY . R 28471
311 JRE T SIS S R S e 28473
18 CFR
[T | Sl oSS S S 28474
104. 28474
B e i e 28474
vi FEDERAL

18 CFR—Continued

Vi3 TN, o AP s SIS, e LT 28474
P11 e I I S e St el N 28474
200 e e e 28474
19 CFR
PROPOSED RULES:
e M58 SRR L R A 28517
21 CFR
L B S T S C S L s 28513
1303__._ . = 28514
1304____ = 28514
R AT e e 28515
23 CFR
[ Y S AN el S 28477
26 CFR
(0} ¢ bih SRR (RS AR 28478
ProrPOSED RULES:
1 (2 documents) ______ 28517, 28523
> 7 TS TSt = s e R 28517
B e L i 28523
28 CFR
R T i et 28478
33 CFR 3
3 RS 28478
PROPOSED RULES:
B e T o e e 28531
b Dy | JERTT N, Nl S L b2 T 28532

39 CFR
i e o e LD o AT e e i 28478
40 CFR
52 (2 documents) - .. 28491, 28492
= b e e e R A A T 28493
} Iy R S, il e Y T ¥ == 28493
42 CFR
2 1 1 e I A S i A et Syt 1 28686
ProPOSED RULES:

T8 1y e e e s 28690
45 CFR
D e e e e (e 28497
47 CFR
e e s e S e N T Ryt 28694
i e & T 28497
PROPOSED RULES:

) | e SRR IR R v R e 28536

P M R e = S S 28540
49 CFR
571 (2 documents) _.______ 28505, 28506
50 CFR
L7 M S LT S0 e 28508
82 i 28508
ProroOSED RULES:

iy (RN SN (OIS B, 28525
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CUMULATIVE LIST OF PARTS AFFECTED DURING JULY

The following numerical guide is a list of parts of each titie of the Code of
Federal Regulations affected by documents published to date during July.

3 CFR

EXECUTIVE ORDERS:
August 23, 1895 (Revoked in part

by PLO 5590) oo 27836

PROCLAMATIONS: 7028
________________ 2
:iig .... DI et S RSN ) G 27309
YT R L S R S, 27707
LETTERS:
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Title 177—Commodity and Securities
Exchanges

CHAPTER |—COMMODITY FUTURES
TRADING COMMISSION

PART 14—RULES RELATING TO SUSPEN-
SION OR DISBARMENT FROM APPEAR-
ANCE AND PRACTICE

Adoption of Rules

The Commodity Futures Trading Com-
mission has adopted rules relating to sus-
pension or disbarment from appearance
and practice before the Commission.
These rules comprise a new Part 14 of
Title 17 of the Code of Federal Regula-
tions.

For the purpose of efficient and proper
administration of the Commission’s
duties, and to prevent situations in which
the Commission and the public place re-
liance on or trust in attorneys or ac-
countants who have shown themselves
to be unqualified or untrustworthy, the
Commission is adopting rules whereby
such persons may be temporarily or
permanently denied the privilege of ap-
pearing or practicing before the Com-
mission.

Appearance and practice are general
terms intended to encompass any type of
professional conduct before the Commis-
sion on behalf of another person. “Ap-
pearance,” as defined in § 14.2, means
the appearance of one person on behalf
of another at any proceeding conducted
by the Commission; “practice” means
the transacting of any formal business
with the Commission on behalf of
another person, including the prepara-
tion of any document, of whatever na-
ture, to be submitted to the Commission,
by an attorney or accountant.

Hearings may be held under several of
the provisions in Part 14. Section 14.3
provides that the hearings shall be held
before -an administrative law judge,
utilizing procedures establishing in the
Commission's rules of practice applicable
to adjudicatory proceedings (Part 10)
and shall generally be prosecuted by the
General Counsel of the Commission or
representatives from his office.

The Commission may disqualify, pur-
suant to § 14.4, any person who is found
to have violated, caused, or aided and
abetted violations of the Commodity Ex-
change Act and the rules adopted there-
under. It is contemplated that under this.
section relief would be requested during
the administrative proceeding in which
the charges of violation are made, and
would generally involve a request for
other sanctions as well.

The opportunity for a complete re-
view of the factual basis for denial is
afforded when the Commission’s action
is taken pursuant to §§14.4 and 14.8.
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Sections 14.5 through 14.7, on the other
hand, would permit the Commission to
deny the privilege of appearing and
practicing based on prior adverse ad-
ministrative or judicial action against
that person, without an independent re-
view by the Commission of the facts upon
which that adverse action was pred-
icated.

Any person who after a licensing or
certification to practice his or her pro-
fession has been convicted of any felony
or of a misdemeanor involving fraud or
involving moral turpitude in matters re-
lated to the regulatory responsibilities of
the Commission, and whose conviction
has not been reyersed by an appellate
court, is automatically barred under
§ 145 from appearing and practicing as
long as that conviction stands. Likewise,
under § 14.6, anyone who has been sus-
pended or disbarred by any court or
licensing authority is, during the period
of suspension or disbarment, prohibited
from appearing or practicing before the
Commission even if he or she holds a
valid license from another jurisdiction.
Under both § 145 and § 14.6 the Com-
mission’s prohibition stands even if an
appeal is pending and even if the con-
viction or action was on a plea of nolo
contendere or its procedural equivalent.

Section 147 establishes a procedure
whereby a person may be suspended or
his privilege of appearing and practic-
ing revoked if he or she has been (1) en-
joined by any court of competent juris-
diction in an action brought by this
Commission for violation of the Com-
modity Exchange Act; (2) found by any
court of competent jurisdiction, in an
action brought by this Commission, to
have committed, caused or aided and
abetted a violation of the Commodity Ex-
change Act; or (3) found by the Com-
mission in an administrative proceeding
to have committed, caused or aided or
abetted a violation of the Commeodity
Exchange Act. The third provision, how=~
ever, is not applicable where the Com-
mission was not a complainant in the
initial administrative proceeding (i.e., in
a reparation proceeding brought pur-
suant to Part 12 of these rules). The
Commission has adopted this exception
with respect to reparation proceedings in
order to facilitate settlements between
the parties; if a settlement were to have
a collateral effect under these rules, it
might cause matters to be litigated that
might otherwise be settled. Of course,
the Commission could in any event, if
the circumstances warranted, initiate
proceedings to suspend or deny the priv-
ilege pursuant to the provisions of § 14.8
based on unethical or improper profes-
sional conduct or lack of character or

integrity.

Because of the often close relation-
ship between the type of activities that
constitute violations of the Commodity
Exchange Act and those which are vio-
lations of the federal securities laws, the
Commission has determined that viola-
tions of the federal securities laws may
also be a basis of action by this Commis-
sion to deny the privilege of appearing
and practicing before it.* Accordingly,
under § 14.7, action may be taken if a
person has been enjoined by any court
of competent jurisdiction based on ac-
tions brought by the Securities and Ex-
change Commission for violations of the
federal securities laws (15 U.S.C. 77a to
80b-20) or found by any court of com-
petent jurisdiction in an action brought
by the Securities and Exchange Commis-
sion, or found by the Securities and Ex-
change Commission in an administrative
proceeding initiated by it to have com-
mitted, caused, or aided or abetted a vi-
olation of the federal securities laws.
However, unlike the situation where the
legal action was brought by this Commis-
sion, where a violation of the federal se-
curities laws is involved in court or ad-
ministrative action taken by the SEC, an
injunction or other finding which was
entered upon consent or by default will
not be a sufficient basis for disqualifica-
tion. This limitation has been adopted
to prevent this Commission from inter-
fering with the ability of the Securities
and Exchange Commission to settle mat-
ters it initiates. The Commission could,
however, if appropriate, use the facts
involved in the consent action to bring
separate proceedings pursuant to § 14.8.

Action taken pursuant to §14.7,
whether based on violations of the Com-
modity Exchange Act or the federal se-
curities laws, is at the discretion of the
Commission. The Commission may take
preliminary action, giving due consid-
eration to the public interest, without a
preliminary hearing. The individual then
has 30 days after service of the order
of temporary suspension to petition to
lift the suspension. Otherwise the order
becomes permanent.

When a petition to lift the temporary
suspension is received the Commission
must within 30 days either lift the tem-

porary suspension or set the matter

1 Provisions of the Act recognize that per-
sons who have violated the federal securities
laws may for that reason be disqualified from
registration as & futures commission mer-
chant or associated person, floor broker,
commeodity trading advisor, or commodity
pool operator, See sections 4n(7) (B) and 8a
(2)(B), 7T US.C. 6n(7)(B) and 12a(7)(B),
and the Commission’s interpretation of the
latter provision, published at 40 FR 28125
and 28126.
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down for hearing or both. Following a
hearing, or opportunity therefor, the
Commission may (1) disqualify the pe-
titioner from appearing or practicing for
a period of time or permanently; (2)
censure the petitioner; (3) determine
that no sanction is warranted.

In any hearing, a showing by the Com-
mission staff that an injunction has been
entered or findings made in accordance
with the criteria set forth in § 14.7 shall
be a sufficient basis for censure or dis-
qualification. The burden shall then be
on the petitioner to show mitigating or
other factors why the sanctions should
not be imposed. He or she, however, may
not relitigate the factual or other ques-
tions which were litigated or might have
been litigated in the earlier proceed-
ing. In this respect, where a person has
consented to entry of any injunction or
the imposition of administrative sanc-
tions without findings or without admit-
ting the allegations of the complaint,
where the complaint had been filed by
this Commission, that person will none-
theless be presumed to have engaged in
the conduct alleged in the complaint.

Section 14.8 contains a general pro-
vision whereby, after notice and oppor-
tunity for hearing, the Commission may
deny, either permanently or temporarily,
the privilege of appearing or practicing
before it to any person based upon a
showing of substantial evidence on one
of three grounds. This may be done on
the basis, first, that he or she does not
possess the requisite qualification to rep-
resent others; secondly, that he or she
may is lacking in character or integrity;
and thirdly, that he or she has engaged
in unethical or improper professional
conduct either before the Commission or
elsewhere.

As noted above §§14.4 through 14.7
will permit or require a professional dis-
qualification based by judicial action or
by the administrative action of state or
other federal agencies. Section 14.9 will
impose a duty upon any person who ap-
pears or practices before the Commission
promptly to notify the Commission of
the adverse decision or action taken
against him, A person who fails within
thirty days to advise the Commission of
the adverse decision or action will for
that reason alone automatically be dis~-
qualified from appearance and practice
before the Commission unless and until
the appropriate filing has been made, Of
course, the Commission may act under
the rule upon such information as may
come to its attention either under this
filing requirement or otherwise. And no
filing or failure to file under this section
will affect the applicability of the opera-
tive sections of the rules.

The final section of this part, § 14.10,
permits anyone who has been disquali-
fied under any of the prior provisions to
apply for reinstatement at any time. A
hearing will be granted on the applica-
tion in the discretion of the Commission.

Pursuant to authority contained in
the Commodity Futures Trading Com-
mission Act, Pub., L. 93-463, Section
101(a) (11), 88 Stat. 1391, 7 U.S.C. 4a(}),
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the Commodity Futures Trading Com-
mission hereby adopts a new Part 14 of
Title 17 of the Code of Federal Regu-
lations as set forth below:

Sec,

14,1 Scope.

142 Definitions of appearance and prac-
tice.

143 Hearings.

144 Violation of Commodity Exchange
Act.

145 Criminal conviction,

146 Disbarment or suspension by licens-
ing authority.

14,7 Finding of violation of Commodity
Exchange Act or Federal securities
laws in another proceeding.

148 Lack of requisite qualifications,
character and integrity,

149 Duty to file information concerning
adverse judicial or administrative
action,

1410 Reinstatement,

AuTHORITY: Pub. L. 93-483, Sec. 101(a)
(11), 88 Stat. 1391, 7 U.S.C. 4a(J).

§ 14.1 Scope.

The ruales of this part describe the cir-
cumstances under which persons may
be denied, either temporarily or per-
manently, the privilege of appearing or
practicing before the Commission as an
attorney or accountant. An attorney may
also be excludec¢ from further partici-
pation in a particular adjudicatory pro-
ceeding in accordance with the provi-
sions of §10.11(b) of this chapter or
from further participation in a particu-
lar investigatory proceeding in accord-
ance with the provisions of § 11.7(¢) (2)
of this chapter.

§ 14.2 Definitons of appearance and
practice.

(a) Appearance. For the purpose of
this Part, “appearance” refers to the
representation of a person by another
who appears in his behalf at any adju-
dicatory, investigatory or rulemaking
proceeding conducted before the Com-
mission, including but not limited to
those proceedings encompassed in
Parts 10 through 13 of the Commis-
sion’s rules.

(b) Practice. For the purpose of this
part, practicing before the Commission
shall include but shall not be limited to:

(1) The preparation of any statement,
opinion or other paper by any attorney
or accountant filed with or submitted
to the Commission on behalf of another
person in or in connection with any
application, notification, report or other
document; and

(2) Transacting any other formal
business with the Commission, on be-
half of another person, in the capacity
of an attorney or accountant.

§ 14.3 Hearings.

Hearings required or permitted to be
held under provisions of this part shall
be held before an Administrative Law
Judge, utilizing the procedures estab-
lished in the rules of practice (Part 10)
for adjudicatory proceedings. Any pro-
ceeding brought under provisions of this
part shall, unless otherwise determined
by the Commission, be prosecuted by the

General Counsel of the Commission or by
such attorneys in his office as he may
assign. 7

§ 14.4 Violation of Commodity
change Act.

The Commission may deny, temporar-
ily or permanently, the privilege of ap-
pearing or practicing before it in any
way to any person who is found by the
Commission, after notice of and oppor-
tunity for hearing in the matter, to have
violated, caused, or aided and abetted
any violation of the Commodity Ex-
change Act, as amended, 7 US.C. 1, et
seq., or the rules and regulations adopted
thereunder.

§ 14.5 Criminal conviction.

Any person who after licensing or cer-
tification to practice his profession by
any competent authority has been con-
victed of any felony or of a misdemeanor
involving fraud or involving moral turpi-
tude in matters related to the regula-
tory responsibilities of the Commission,
and whose conviction has not been re-
versed by an appellate court, may not
appear or practice before the Commis-
sion. A conviction within the meaning of
this section shall be deemed to have oc-
curred when the convicting court enters
its judgment or order, regardless of
whether an appeal is pending or could
be taken, and includes a judgment on a
plea of nolo contendere.

Ex-

§ 14.6 Disbarment or suspension by li-
censing authority.

Any attorney who has been suspended
or disbarred by a Court of the United
States or any state or territory or the
District of Columbia and any person
whose license to practice as an account-
ant has been revoked or suspended in
any state or territory or the District of
Columbia may not appear or practice be-
fore the Commission during the period
when such suspension or revocation is in
effect. A suspension or revocation shall
be deemed to have occurred when the
disbarring, suspending or revoking agen-
cy or tribunal enters its order, regardless
of whether appeal is pending or could be
taken, and includes a judgment or order
on a plea of nolo contendere or the pro-
cedural equivalent of such a plea. For
purposes of this section it shall be ir-
relevant that any attorney or accountant
who has been suspended, disbarred. or
otherwise disqualified from practice be-
fore a court or in a jurisdiction continues
in professional good standing before
other courts or in other jurisdictions.

§ 14.7 Finding of vielation of Commod-
ity Exchange Act or Federal securities
laws in another proceeding.

(a) Temporary suspension. The Com-
mission, with due regard to the public
interest, and without preliminary hear-
ing, may by order temporarily suspend
from appearing or practicing before it
any person who, on or after the effective
date of this rule has been by name:

(1) Permanently enjoined by reason of
his misconduct by any court of compe-
tent jurisdiction (i) whether by consent,
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default, upon summary judgment or
after trial, in any action brought by the
Commission based upon violations of any
provision of the Commodity Exchange
Act, as amended, or of the rules and reg-
ulations adopted thereunder, or (ii) after
trial or upon summary judgment in any
action brought by the United States Se-
curities and Exchange Commission based
upon any violation of the federal securi-
ties laws (15 U.8.C. 77a to 80b-20) or of
rules and regulations adopted there-
under; -

(2) Found by any court of competent
jurisdiction (whether by consent, de-
fault, upon summary judgment or after
trial) in any action brought by the Com-
mission to which he is a party, or found
by the Commission (whether by consent,
default, upon summary disposition or
after hearing) in any administrative
proceeding in which the Commission is a
complainant and to which he is a party,
to have committed, caused, or aided and
abetted a violation of any provision of
the Commodity Exchange Act, as
amended, or of the rules and regulations
promulgated under any of those statutes;

(3) Found upon summary judgment
or after trial by any court of competent
jurisdiction in any action brought by
the United States Securities and Ex-
change Commission to which he is a
party, or found by the Securities and
Exchange Commission, upon summary
disposition or after hearing, in any ad-
ministrative proceeding in which the
Securities and Exchange Commission is
a complainant and to which he is a party,
to have committed, caused, or aided or
abetted a violation of any provision of
the federal securities laws (15 U.S.C. T7a
to 80b-20) or of the rules and regula-
tions adopted thereunder.

(b) Petition to lift suspension. Any
person temporarily suspended from ap-
pearing and practicing before the Com-
mission in accordance with paragraph
(a) of this section may, within 30 days
after service upon him of temporary sus-
pension, petition the Commission to lft
the temporary suspension. If no petition
has been received by the Commission
within 30 days after service of the order
by mafl the suspension shall become per-
manent.

{c) Consideration of Petition. Within
30 days after the filing of the petition de-
scribed in paragraph (b) of this section
the Commission shall either lift the
temporary suspension or set the matter
down for hearing or both. After oppor-
tunity for hearing, the Commission may
censure the petitioner or may disqualify
the petitioner from appearing or practic-
ing before the Commission for a period
of time or permanently or may deter-
mine that no action is appropriate.

(d) Hearing. A showing that the peti-
tioner has been enjoined or has been
found to have committed, caused or aided
or abetted violations as described in
paragraph (a) of this section, without
more, may be a basis for censure or dis-
qualification; that showing having been
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made, the burden shall then be on the
petitioner to show why he should not be
censured or disqualified. A petitioner will
not be heard to contest any findings
against him or admissions made by him
in the judicial or administrative pro-
ceedings upon which the proposed
censure or disqualification is based. A
petitioner who has consented to the entry
of a permanent injunction as described
in paragraph (a)(1) of this section
without admitting the facts set forth in
the complaint shall nevertheless be pre-
sumed for all purposes under this sec-
tion to have been enjoined by reason of
the misconduet alleged in the complaint.

§ 14.8 Lack of requisite gualifications,
character and integrity.

In addition to those matters specifically
referred to in §§ 14.4 through 14.7, the
Commission may, after notice and op-
portunity for hearing in the matter,
deny, temporarily or permanently, the
privilege of appearing or practicing be-
fore it to any person who is found by the
Commission by a preponderance of the
evidence:

(a) Not to possess the requisite qualifi-
cations to represent others; or

(b) To be lacking in character or integ-
rity; or

(¢) To have engaged in unethical or
improper unprofessional conduct either
in the course of an adjudicatory, in-
vestigative, rulemaking or other proceed-
ing before the Commission or otherwise.

§ 14.9 Duty to file information concern-
ing adverse judicial or administrative
action.

Any person appearing or practicing
before the Commission who has been the
subject of a conviction, suspension, dis-
barment, revocation, injunction or find-
ing of the kind described in §§ 14.5
through 14.7, unless based on action in-
stituted by the Commission,- shall
promptly file a copy of the relevant
order, judgment or decree with the Sec-
retariat of the Commission at 2033 K
Street, NW., Washington, D.C. 20581,
together with any related opinion or
statement of the agency or tribunal in-
volved. Any person who has been the
subject of administrative or judicial ac-
tion of the kind described in §§ 145
through 14.7 and who has not filed a copy
of the order, judgment or decree within
thirty days after its entry shall for that
reason alone be disqualified from ap-
pearing or practicing before the Com-
mission until such time as the appropri-
ate filing shall be made, but neither the
filing of these documents nor the failure
of a person to file them shall in any way
affect the operations of any other pro-
vision of this part.

§ 14.10 Reinstatement.

Any person who is disqualified from
appearing or practicing before the Com-
mission under any of the provisions of
this part may at any time file an appli-
cation of reinstatement and the appli-
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cant may, in the Commission’s discre-
tion, be afforded a hearing on the appli-
cation. However, denial of the privilege
of appearing or practicing before the
Commission shall continue unless and
until the applicant has been reinstated
by order of the Commission.

The foregoing rules shall be effective
July 12, 1976. The Commission finds that
the foregoing action relates solely to
agency practice and procedures and that
the public procedures and publication
prior to the effective dafe of the rules in
accordance with the Administrative Pro-
cedure Act, as codified, 5 U.S.C. 553, are
not required. Nevertheless, the Com-
mission is interested in the views of at-
torneys, accountants and other inter-
ested persons concerning the merits of
these rules, and will welcome any sugges-
tion that may be forthcoming concerning
ways in which they may be improved.
Comments should be sent to CCU, 2033 K
Street, NW., Washington, D.C. 20581.

Issued in Washington, D.C. on July 7,
1976.
By the Commission.

Wirriam T. BAGLEY,
Chairman, Commodity Futures
Trading Commission.

|FR Doc.76-20062 Filed 7-9-76;8:45 am|

PART 140—ORGANIZATION, FUNCTIONS,
g’lg& PROCEDURES OF THE COMMIS-

General Composition and Authority

The Commodity Futures Trading Com-
mission is adopting a new Subpart B to
Part 140 of Title 17 of the Code of Fed-
eral Regulations, setting forth the gen-
eral statutory composition of the Com-
mission (§ 140.10), and granting author-
ity to act on behalf of the Commission
to the Senior Commissioner present at
the time an emergency situation arises
if it is not feasible to convene a quorum
of the Commission and action must be
taken prior to the next scheduled meet-
ing of the Commission (§ 140.11). Even
then, the Senior Commissioner will be
required to consult with such other mem-
bers of the Commission as may be present
at the Commission’s principal offices and
to attempt to reach all other members of
tgt;.)Commission by telephone (§ 140.11
( :

All actions taken under Senior Com-
missioner guthority are required to be
reported to the Commission within one
business day (§ 140.11(¢)) and the Com-
mission may affirm, modify, alter or set
aside any action taken (§140.11(d)).
The Commission will review emergency
action taken under Senior Commissioner
authority at the request of any of its
members (§ 140.11(d) (1)) or at the re-
quest of any person directly and adverse-
ly affected (§ 140.11(Q)(2)). The Com-
mission may, in its discretion, review
emergency action of the Senior Commis-
sioner upon petition by any other person
(§ 140(d) (3)). All persons directly af-
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fected by action taken under Senior
Commissioner authority will be notified
that the Senior Commissioner present,
and not the full Commission, had acted
on the matter so that he may seek Com-
mission review under this rule.

The emergency action taken under
Senior Commissioner authority will be
deemed the action of the Commission un-
less and until the Commission shall di-
rect otherwise (§ 140.11(a)).

Pursuant to authority contained in sec-
tion 2a(11) of the Commodity Exchange
Act, as amended, 7T U.S8.C. 4(a)(j), 88
Stat. 1391, the Commodity Futures Trad-
ing Commission hereby adopts a new
Subpart B to Part 140 of Chapter I of
Title 17 of the Code of Federal Regula-
tions as set forth below:

Subpart B—Functions
Bec.
140.10 The Commission.
140.11 Emergency action by the Senior
Commissioner available.

AUTHORITY : Sec. 2a(11) of the Commodity
Exchange Act, as amended, 7 US.C. 4(a) (}):
88 Stat. 1391.

Subpart B—Functions
§140.10 The Commission.

The Commission is composed of a
Chairman and four other Commissioners,
not more than three of whom may be
members of the same political party, who
are appointed by the President, with the
advice and consent of the Senate, for
H-year terms, one term ending each year.
The Commission is assisted by a staff,
which includes lawyers, economists, ac-
countants, investigators and examiners,
as well as administrative and clerical
employees.

§ 140.11 Emergency action by the senior
Commissioner available.

(a) Authority of senior Commissioner.
When it is not feasible to convene a
quorum of the Commission, the Senior
Commissioner present at the principal
offices of the Commission (or, during
non-business hours, available in the
Washington, D.C. area) may take emer-
gency action on behalf of and in the
name of the Commission in accordance
with the procedures set forth in this
section. Members of the Commission
shall be considered senior in the follow-
ing order: The Chairman, the Vice-
Chairman; and other' Commissioners in
order of their length of service on the
Commission, Where two or more Com-
missioners have commenced their service
on the same date, the Commissioner
whose unexpired term in office is the
longest will be considered senior.

(b) Ezercise of authority. Subject to
the right of the Commission to review
any emergency action taken as herein-
affer provided, the Senior Commissioner
may act on behalf of and in the name
of the Commission with respect to all of
the functions of the Commission except
general rulemaking functions: Provided,
however, That the Senior Commissioner
shall not exercise any authority on be-
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half of the Commission (1) without con-
sultation with such other member of the
Commission as may at the time be pres-
ent at the Commission’s offices in Wash-
ington, D.C., and without a reasonable
attempt to consult, by telephone, with
other members of the Commission; and
(2) unless, in the opinion of the Senior
Commissioner (after consulting with the
General Counsel or his deputy or asso-
ciate, and such other members of the
Commission staff as the Senior Commis-
sioner deems appropriate) the public in-
terest requires that action be taken prior
to the next scheduled meeting of the
Commission.

(¢) Reportto the Commission. The ex-
ercise of Senior Commissioner authority
shall be reported to the Commission
within one business day thereafter either
by the Senior Commissioner or at his
direction, and shall be recorded by the
Secretariat in the Minute Record of all
official actions of the Commission. The
Secretariat shall promptly notify any
directly affected person of the action
taken and that it was the Senior Com-
missioner available, rather than the
Commission as a whole, who took the
action.

(d) Review by the Commission. The
Commission may, in the following cir-
cumstances, review any action taken un-

‘der Senior Commissioner authority and

may affirm, modify, alter or set aside
the decision:

(1) Upon the request of any member
of the Commission, any action taken by
a Senior Commissioner shall be reviewed
by the Commission.

(2) In the event action by a Senior
Commissioner suspends, denies or revokes
or otherwise directly and adversely af-
fects any license, right or privilege of
any person, that person may in writing
request review by the Commission and
shall be entitled to have the action of
the Senior Commissioner reviewed by the
Commission.

(3) The Commission may, in its discre~
tion, review any action taken by a Senior
Commissioner upon petition by any other
person.

(e) Final effect of action by Senior
Commissioner. In any matter, the action
taken under Senior Commissioner au-
thority shall be deemed the action of
the Commission unless and until the
Commission shall otherwise direct.

The foregoing rules shall be effective
July 12, 1976, The Commission finds that
the foregoing action relates solely to
agency practice and procedure and that
the public procedures and publication
prior to the effective date of the rules
in accordance with the Administrative
Procedure Act, as codified, 5 U.S.C. 553,
are not required.

Issued in Washington, D.C. on July 7,
1976,
WiLLiAmM T. BAGLEY,
Chairman, Commodity Futures
Trading Commission.

[FR Doc¢.76-20063 Filed 7-9-76;8:45 am|

Title 18—Conservation of Power and
Water Resources

CHAPTER I—FEDERAL POWER
COMMISSION

[Docket Nos. R-424; 448; Order No. 530-B|

PART 101—UNIFORM SYSTEM OF AC-
COUNTS PRESCRIBED FOR CLASS A
AND CLASS B PUBLIC UTILITIES AND
LICENSEES

PART 104—UNIFORM SYSTEM OF AC-
COUNTS FOR PUBLIC UTILITIES AND
LICENSEES (CLASS C AND CLASS D)

PART 141—STATEMENTS AND
REPORTS (SCHEDULES)

PART 201—UNIFORM SYSTEM OF AC-
COUNTS FOR NATURAL GAS COM-
PANIES

PART 204—UNIFORM SYSTEM OF AC-
COUNTS FOR NATURAL GAS COM-
PANIES (CLASS C AND CLASS D)

PART 260-—STATEMENTS AND
REPORTS (SCHEDULES)

Uniform System of Accounts; Order
Revising Prior Orders

Jury 6, 1976.

In the matter of: Accounting for pre-
mium, discount and expense of issue,
gains and losses on refunding and reac-
quisition of long-ferm debt, and inter-
period allocation of income taxes, and
amendments to the Uniform Systems of
Accounts for Classes A, B and C Public
Utilities and Licensees and Natural Gas
Companies: Deferred Income Taxes.

I. On February 17, 1976, a group of
public utilities, listed in Appendix A
(“Utility Group”) filed a petition for
rehearing of Order No. 530-A. Since that
was a final order denying rehearing, the
Commission treated the petition as one
for reconsideration, and granted it solely
for the purposes of further consideration
on March 18, 1976, The Commission also
allowed 20 days for parties to file re-
sponses to this motion, which time was
later extended. A large number of utilities
filed responses supporting the reconsid-
eration, and generally urging that the
Commission return to what was seen as
the holding of Order No. 530 (see Appen-
dix B for listing) . A group of public sys-
tems filed a response urging the Com-
mission to deny reconsideration of Order
No, 530-A. We now have before us for
final decision the entire record in Docket
Nos. R-424 and R-446 as well as our prior
decisions in Orders No. 530 and 530-A.
(Order 530 (40 FR 26981, June 26, 1975),
Order 530-A (41 FR 3849, Jan. 27, 1976),)

In Order No. 530 the Commission re-
viewed the changes in circumstances
which supported the implementation in
general of normalization, stated that
normalization would be in the public in-
terest and that “the Commission, as a
matter of general policy, would favor
ratemaking treatment upon a normaliza~
tion basis, provided appropriate factual
showings are developed in each in-
stance,” The nature of these factual
showings was not elucidated in Order No.
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530, and in fact, reflected some ambiv-
alence on the part of the Commission
concerning both the legal permissibility
and the policy desirability of allowing
normalization when its use resulted in
what is variously described as a tax de-
ferral or a tax savings. In Order No.
530-A the Commission asserted that
“courts have required a finding that a
tax deferral will occur rather than a per-
manent tax savings” in order to permit
normalization of liberalized depreciation.
And it stated that it would “of course

* require a showing by the utility
requesting normalization * * * that a
tax deferral rather than a tax savings
would occur * * *” o

Upon reconsideration, we find this
reasoning to have been incorrect. For the
reasons set forth below we find that
there is no legal bar to the Commission
either permitting or denying normaliza-
tion of the tax effect associated with
timing differences in the recognition of
expenses for tax purposes and for book
purposes. The principles of setting just
and reasonable rates forbid the nor-
malization of tax effects only when
there will in fact be a permanent dif-
ference between treatment of items for
tax purposes and book purposes. Ex-
amples of such permanent differences in-
clude treatment of municipal bond in-
terest, political contributions, or deple-
tion allowances permitted by statute.

In light of this conclusion, we reiterate
our finding in Order No. 530 that the use
of normalization for rate purposes
would be beneficial and in the public in-
terest, and announce that it shall be our
policy to permit such normalization upon
a showing simply that the tax effect
being normalized relates only to timing
differences rather than to permanent
differences between book and tax treat-
ment,

II. An early case concerning the
legality and propriety of the Commis-
sion’s granting tax normalization was
Amere Gas Utilities, 15 P.P.C. 760. In
that case the Commission upheld nor-
malization of liberalized depreciation
even though both the examiner’s decision
and a dissent pointed out that assuming
an expanding plant in service, the de-
ferred tax account treated as a whole
would never reach 8 cross-over point and
diminish, Id. at 771-773, 783-785. The
Commission did so largely because of its
view that this result was intended and
mandated by Congress, Id. at 782. The
Commission addressed the question of
tax deferral versus tax savings by noting

that with increasing plant in service |

“there is a continuing tax deferral so
long as additional facilities are being in-
stalled." The Commission thus distin-
guished a “continuing deferral” from a
true savings,

The Commisslon’s approval of nor-
malization was upheld in a series of cases
including El Paso Natural Gas Company
v. FP.C, 281 F. 2d 567, 573 (5th Cir.,
1960) ; Citles of Lexington, Kentucky, et
al. v. F.P.C. 205 F. 2d 109 (4th Cir., 1961) ;
and Panhandle Eastern Pipeline Com-
bany v. FP.C,, 816 P. 2d 659 (D.C. Cir.,
1963) . In these cases, however, the courts
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specifically rejected the idea that Con-
gress had intended that normalization
be used. See, e.g. 281 F. 2d at 572-573;
295 F. 2d at 114-115, The court in El Paso
specifically recognized, as an exception
to the principle that ratemaking could
only recognize the actual taxes paid in a
given year, ‘the treatment to be afforded
the tax saving or deferral resulting from
the use by the taxpayer of the declining
balance method of depreciation of new
equipment. In practical effect this works
a tax deferral rather than a tax savings.”
Thus. the courts in considering Commis~
sion approval of normalization during
this period upheld such approval even
though they specifically found that such
a ftreatment was not required by Con-
gress and even though they were cogni-
zant of the effect of an ever-increasing
plant balance.

In 1966, in the Alabama-Tennessee
case (31 F.P.C. 208, affirmed 359 F. 2d
318 (5th Cir, 1966)), the Commission
denied normalization of liberalized de-
preciation, because of changed condi-
tions, and the policy implications of the
continually inereasing plant anticipated
in that case. The Court of Appeals up-
held that decision against the argument
by the gas pipeline that the Commission
was required to allow normalization.
Both the Commission and the court em-
phasized the Commission’s freedom to
choose how to treat the effect of timing
differences between tax and book ac-
counting. 31 F.P.C. at 212; 359 F. 2d at
339.

This case has been taken by some as
authority that the Commission must
deny normalization in any case where
its effect will be to create what is char-
acterized as “Tax Savings” rather than
a “Tax Deferral.” To the contrary, the
court emphasized at some length the
Commission’s discretion In establishing
and applying the standards for cost of
service,

The court noted approvingly the sum-
mary of the state of the law given in the
brief by the Solicitor General, opposing
Supreme Court review of the El Paso case
where he stated as follows:

From this survey, it appears that, what-
ever merit there may be in either [the fiow-
through or normalization] method, the least
that can be sald is that a regulatory com-
mission’s choice between the two s assuredly
within its discretion, depending on the par-
ticular views of the particular sgency. No
general issue of law is involved, only a dis-

cretionary choice among competing account-
ing systems. (Brief at 11-12)2

The series of statutes and cases con-
cerning the treatment of liberalized de-
preciation do not significantly alter this
underlying state of the law, that the
Commission is free, unless specifically
bound by statute, to adopt any account-
ing treatment which will result in a just
and reasonable rate. In the Tax Reform
Act of 1969, section 441, Congress did
mandate that companies had an absolute
right to abandon the flowthrough
method of accounting for post-1969 ex-

2359 F. 2d at 335, note 34 (also cited at 31
F.P.C. at 212, note 8),
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pansion property. Even here, Congress
impinged only lightly on the Commis-
sion’s jurisdiction, giving the companies
an absolute right to use straight-line de-
preciation, but requiring Commission ap-
proval for normalization. The Commis-
sion gave that approval for post-~1969 ex-
pansion property in Order No. 404, 43
F.P.C. 740.

It should be noted that the Commis-
sion theréby approved normalization in
a situation which would lead to exactly
the type of deferral which is alleged to
be an illegitimate “tax savings” if con-
stantly increasing plant in service is as-
sumed. The Commission decision was
nevertheless upheld in Memphis Light v.
F.P.C. 462 F. 2d 853, 865 (D.C. Cir. 1972),
cert. denied, 409 U.S. 941 (1972).

The Commission also decided that
since post-1969 expansion property would
be treated separately, there could thus
be no additions or expansions to counter-
balance the declining depreciation on
pre-1970 property. Therefore, it allowed
normalization for such property, as well.
Texas Gas Transmission, 43 F.P.C. 824.
This ruling was upheld by the Supreme
Court and the Court of Appeals in F.P.C.
v. Memphis Light, 411 U.S. 458; 500 F. 2d
798 (D.C. Cir,, 1974), on remand. It
should be noted that in this case the
Commission itself recognized that prior
court rulings had not mandated a par-

‘ticular outcome. It stated, 43 F.P.C. at

829, “[i1t should be observed that while
we were upheld in requiring flow-through
in both these cases [Alabama-Tennessee,
supra, and Midwestern Gas Transmis-
sion, 36 F.P.C. 611, the court in neither
case indicated that we were required to
order that the companies use flow-
through.”

- Again, the courts dealt with the situa-
tion in terms of the Commission’s own
standard of deferral versus savings. They
never held that this distinction was re-
quired, nor that the Commission in its
expertise might mnot decide to allow
normalization even where there was the
possibility of continual increments to
plant. See 500 F. 2d at 807, and n. 61,
noting that while any “normalization”
literally violates the prineiple that rates
should be based only on actual taxes
pald, it is permissible because “while
Texas Gas is not currently paying taxes
at straight-line rates, it is incurring the
lability now to pay Inereased taxes in
the future.” *

Thus, this sequence of statutes and
cases provides no authority for the prop-
osition that the Commission is pro-
hibited from ruling either for flow-
through accounting or normalization, in
the absence of a specific Congressional
mandate.

The reasons given in Order No. 530 for
allowing normalization (especially pp. 8-
11) amply support the Commission’s gen-

“The “actual taxes pald” principle has also
been somewhat eroded recently by rulings
such as Texas Gas Transmission, supra, p. 3,
concerning post-1969 expansion property, and
Commission Order 448, allowing natural gas
companies to retain the benefits of invusi-
ment tax credits.
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eral policy.
stated:

The adoption of normalization of lncome
taxes for rate purposes will contribute to
the health of the electric and natural gas
industries by increasing cash flow and by re-
ducing external financing requirements, In
addition, normalization will contribute to
the financial stability of companies and im-
prove fixed charge coverages.’

For the aforestated reasons, we believe that
the cash flow which would result from the
use of normalization for rate purposes would
be beneficial and in the public interest * * *

IOT. We agree that in general a com-
pany may not be considered as having
paid taxes when such taxes will, in fact,
never be paid. With regard to the items
at issue in Orders No. 530 and 530-A,
however, the most that can be said is that
the accounting for any particular item
or piece of plant, simply causes taxes to
be deferred. A company will pay lesser
taxes in the current year, or the next
several years with respect to an item, but
it will pay greater taxes in years further
in the future because of the earlier treat-
ment. Thus, it is only appropriate that
the benefits of that tax treatment be
normalized, that is, spread over the rate-
payers in all of those years. And this
analysis is correct even if later construc-
tion means that a similar cycle is start-
ing on another piece of plant, as the ini-
tial cycle is ending.

It has been argued that under con-
ditions of constantly increasing plant
in service, the unfavorable tax treatment
in the later period of the life of a plant
will always be offset and outweighed by
the favorable treatment of the early life
of recently constructed plant. This pos~
sible outcome was rejected as a basis for
denying normalization of liberalized de-
preciation in Order No. 404, supra. We
again reject that logic as a basis for
denying normalization. The actual out-
come of a series of years’ use of normali-
zation cannot be known until the time
comes. But if the tax effect of each year’s
construction is spread equitably over the
plant's life, the aggregate result cannot
but be equitable.

The discussion above indicates the le-
gality of the Commission's allowing
normalization even in the situation of
liberalized depreciation and a constantly
increasing plant in service. The addition-
al items for which normalization is au-
thorized under Order No. 530 are even
less subject to the argument that an un-
fair tax savings will result. This is be-
cause the condition which triggers the
tax benefit in the most important of
these cases is not the existence of a large
amount of plant in service on which de-
preciation is being taken, but rather the
incidence of uncompleted construction.
Thus, the tax timing differences asso-
ciated with items 2, 3 and 7 listed at
pages 6-7 of Order 530, all of which
relate to the treatment of expenses dur-
ing construction, are affected only by
the amounts of uncompleted construc-
tion, rather than by the total plant in
service. 3

‘The net tax effect of the timing differ-
ences created by the immediate deduc-

The Commission there
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tion of such items for tax purposes while
they are capitalized for book purposes
can essentially be gauged by comparing
the tax deferrals created in any given
year by the deduction of such items
during construction with the propor-
tionate amortization of tax deferrals
from all prior years. It is thus obvious
that in any year in which plant construc-
tion slackens, a company's deferred taxes
amortized could exceed its new deferrals,
Since, in reality, the amount of con-
struction in progress for any specific
company will vary significantly from
vear fo year, normalization is especially
appropriate,

The other items listed are generally
less significant in amount, and are items
on which it is again unlikely that any
consistent pattern of continuous growth
can be found. The relationship between
tax and book lives of property in the
future is quite uncertain, and dependent
on future Congressional action (item 4) ;
it is certainly not the policy of this
Commission that regulatory commission
expense may be confidently assumed fo
grow indefinitely (tem 1); and the
amounts of fuel costs deferred, to the
extent, if any, such deferrals are ap-
proved by the Commission, may vary
widely depending on market factors and
the actions of regulatory commissions
(item 6). Finally, the timing differences
rising from normalization of item 5, the
use of the “removal cost” feature of the
Revenue Act of 1971, would be quite the
opposite of a tax saving, as such amounts
are depreciated for book purposes over
the life of plant, but not taken for tax
purposes until the plant is actually
retired,

In shorf, we believe that the Commis-
sion’s intention in Order No. 530-A
should be restated so as to allow normal-
ization in any case where the difference
in the recognition of an item for tax and
book purposes is clearly only a timing
difference. The seven items specifically
listed in Order No. 530 at pages 6 and
7 represent items for which there is only
& timing difference. Normalization will
not be permitted for items on which it
can be shown that the difference be-
tween the recognition of such items for
tax and book purposes is a permanent
difference.

Short of that situation, the Commis-
sion is legally free to adopt any of the
various competing accounting systems,
and it does hereby choose to adopt the
method of normalization as set forth in
Order No. 530. Thus, where the account-
ing treatment of any item differs from
the tax treatment so that tax benefits
or expenses accrue at times different
from those indicated on the company’s
books, the tax effects so invelved may
be normalized.

As we have concluded that there is
no judicial bar to the allowance of nor-
malization in these cases, we now believe
there is no need for a specific factual
showing supporting normalization in
each rate proceecding, and the Commis-
sion’s policy favoring mnormalization
should be implemented in each case.

There are several benefits from this pro-
cedure. By a finding that tax normall-
zation is appropriate in all cases, we re-
duce uncertainty concerning allowable
revenues of regulated companies. The
ability to attract capital is thus improved,
with resultant lower costs to consumers,
Financial planning by both utilities and
customers is facilitated. In addition, a
consistent determination of this issue
should help in our effort to reduce the
length of time rate cases remain pend-
ing with accompanying benefits to both
the lic and the industry.

Finally, as noted in Order No. 530-A,
we shall continue our policy of de-
ducting the deferred taxes in Accounts
282 and 283 from rate base. This will re-
sult in a sharing of the benefits of nor-
malization with the customers of the
utility.

The Commission finds. Good cause
exists to grant the application for re-
consideration filed by the Utility Group
as herein ordered and conditioned.

The Commission orders. (A) The ap-
plication for reconsideration filed by the
Utility Group is granted.

(B) The original decision of the Com-
mission in Order No. 530 is affirmed and
readopted, except that for rate purposes
normalization will be permitted of the
tax effect of all timing differences in the
treatment of items for tax purposes and
book purposes. Normalization will not be
permitited where the difference in treat-
ment of the items for tax purposes and
book purpeses is a permanent difference.

By the Commission.

KenneTH F. PLUMSB,
Secretary.

APPENDIX A
THE UTILITY GROUF

Alabama Power Company

Baltimore Gas and Electriec Company
Boston Edison Company

Central Illinols Light Company
Commonwealth Edison Company

Iowa Power & Light Company

Jersey Central Power & Light Company
Long Island Lighting Company
Metropolitan Edison Company
Montana Power Company

New England Power Company

Pacific Power & Light Company
Pennsylvania Power & Light Company
Public Service Company of Indians
Public Service Company of New Hampshire
Virginia Electric and Power Company

PERSONS FILING JOINDER IN THE UTILITY GROUPF
PETITION

Northern States Power Company
Florida Power Corporation
Minnesota Power and Light Company

APPENDIX B

Arkansas-Missouri Power Company
Arkansas Power & Light Company
Arthur Andersen & Company
Carolina Power & Light Company
Central and Southwest Corporation
Cincinnati Gas & Electric
Commonwealth Edison Company
Consumers Power Company

Duke Power Company

Federal Energy Administration
Florida Power & Light Oompcny\
Georgia Power Company

Gulf Power Company
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Interstate Natural Gas Association of Amer=
ica

Jowa-Illinois Gas and Electric Company

Louisiana Power & Light Company

Middle South Utilities, Inc.

Mississippl Power and Light Company

Nevada Power Company

New Orleans Public Service Inc,

Northeast Ufilities and 1ts System Companies

Northern Natural Gas Company

Oklahoma Gas and Electric Company

Potomac Electric Power Company

Southern California Edison Company

Southern Services, Inc.

Southwestern Electric Power Company

Tampa Electric Company

Utah Power & Light Company

[FR Poc.76-20037 Filed 7-9-76;8:45 am|

Title 23—Highways

CHAPTER |—FEDERAL HIGHWAY ADMIN-
ISTRATION, DEPARTMENT OF TRANS-
PORTATION

SUBCHAPTER G—ENGINEERING AND
TRAFFIC OPERATIONS

[FHWA Docket No. 76-11]
PART 655—TRAFFIC OPERATIONS

Subpart H—Right-Turn-on-Red at
Signalized Intersections

e Purpose. These interim regulations
are being issued by the Federal Highway
Administration (FHWA) in order to es-
tablish an interim national policy on per-
mitting vehicular turns on a steady red
traffic signal after stopping and yield-
ing the right-of-way to vehicles and pe-
destrians in the intersection. e

The Energy Policy and Conservation
Act (Pub. L. 94-163) enacted December
22,1975, at Part C, section 362(c) (5) re-
quires that.State energy conservation
plans, to be eligible for Federal assist-
ance, include “a traffic law or regulation
which, to the maximum extent practi-
cable consistent with safety, permits the
operator of a motor vehicle to turn such
vehicle right at a red stop light after
stopping.” In recent years, many States
have permitted right-turn-on-red (or
left-turn-on-red for one-way streets
onto which the traffic is not permitted to
turn right) . In 1975, section 11-202 of the
Uniform Vehicle Code was amended to
permit a right turn after stopping for
traffic facing a steady red traffic signal,
except when a sign is in place prohibit-
ing such turn. Thirty-six States now fol-
low this recommendation. Twelve States
allow a right-turn-on-red (RTOR) only
when a sign is in place permitting the
turn. Two other States permit RTOR at
all intersections. At the request of the
National Advisory Committee on Uni-
form Traffic Control Devices the FHWA
conducted a study (1) to determine
whether permitting RTOR is desirable
and, if 80, (2) to recommend guidelines
for uniform application of the practice
nationwide. This study concluded that
the RTOR feature:

1. Reduces delay, especially to the
right-turning vehicles, for nearly all
conditions; v

2. Increases Intersection capacity over
a given period of time, thereby improv-
Ing the level of service;
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3. Reduces fuel consumption and auto
emissions as a result of the reduced de-
street in the travel lane nearest the left
lay for right-turning vehicles at inter-
sections; and

4. Results in an insignificant number
of accidents.

Uniformity of traffic control devices
and traffic laws is peeded in order to
maintain safe and efficient motor vehicle
travel. Therefore, FHWA recommends a
national policy regarding RTOR (or
left-twrn-on-red where appropriate)
whereby this turn is permitted after
stopping except where signs are in place

° prohibiting the movement at selected in-

tersections.

The interim regulations will remain in
effect pending the issuance of final reg-
ulations. Interested parties and govern-
mental agencies are urged to submit
written comments, views and data con-
cerning these interim regulations and to
make recommendations as to possible
final regulations. Please send three (3)
copies of all comments and materials to:
Federal Highway Administration, Room
4230, 400 Seventh Street, SW., Wash~
ington, D.C. 20590, and refer to the above
docket number (76-11). Any comments
submitted should include the name and
address of the person or. organization
submitting it. All comments must be sub-
mitted on or before August 26, 1976 (the
closing date) in order to be considered.
Comments and materials received will
be available for public inspection both
before and after the closing date in
Room 4230, Office of Chief Counsel, Fed-
eral Highway Administration, U.S. De-
partment of Transportation, 400 Sev-
enth Street, SW., Washington, D.C.
20590.

The interim regulations are effective
as of July 15, 1976.

Issued on: July 2, 1976.

NoORBERT T. TIEMANN,

Federal Highway Administrator,
Chapter I of Title 23, Code of Federal
Regulations, is amended by adding a new
Subpart H to Part 655 as set forth below:

t-Turm-On-Red at lized

) Subpart n—m;r n-Red » Signa
eo,

665.801 Purpose,
655.803 Policy.
655,806 Action.
AvurHORITY: Pub. L. 94-163; 23 US.C. 109
(d), 815, 402(a); 49 CFR 1.48.

Subpart H—Right-Turn-On-Red at
bpgignallzed Intersections
§ 655.801 Purpose.

The purpose of this subpart is to set
forth an interim national policy on per-
mitting vehicular turns at a steady red
trafiic signal.

§ 655.803 Policy.

It is the policy of the Federal Highway
Administration (FHWA) that after
stopping and granting the right-of-way
to vehicles and pedestrians lawfully
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using the intersection, vehicular turns on
a steady red traffic signal should be per-
mitted as follows unless a sign prohibit-
ing this movement is placed at the re~
spective intersection:

(a) A vehicle traveling on a one-way
hand curb or other defined edge of the
roadway may turn left onto another
one-way street on which all the traffic
is moving to said vehicle’s left.

(b) A vehicle traveling in the travel
lane nearest the right hand curb or other
defined edge of the roadway may turn
right onto a two-way street or onto an-
other one-way street on which all the
traffic is moving to said vehicle’s right.

£ 655.805 Action.

Guidelines for prohibiting the right-
turn-on-red (RTOR) (or left-turn-on-
red (LTOR) where appropriate) move-
;nent at specific intersections are as fol-
ows:

(a) RTOR should be prohibited where:

(1) BSight distance of vehicles ap-
proaching from the left is less than the
following minimums:

Cross street, speed limit

(m.p.hi):

Minimum sight
distance (feet) *

e T RS R i e A S e 120

) e S R e L e T T ST, 150

S e e e e s 190

e 220

o e s IR Sl e 270

e TR e T e 320

o P S e el D et SO 360

e MO L. DR Tl et s, 410

18ight distance as measured from the stop
line I pedestrian crosswalks are present, or
if none, from the edge of the cross street
pavement or curb line.

(2) The intersection has more than
four approaches or has restricting geo-
metries which cause additional conflicts,
(The restriction should apply to only
those approaches which have multiple
or unusual conflicts that are not easily
identified by the motorist).

(3) There is an exclusive pedestrian
phase during which pedestrians can cross
all crosswalks.

(4) The intersection is within 200 feet
of a railroad grade crossing, and the sig-
nal controller is preempted during train
crossings. (The prohibition should apply
only to the approach from which right
turns are made into the railroad crossing
lane.) :

(b) RTOR may be prohibited where:

(1) Significant pedestrian confiicts are
resulting from RTOR maneuvers,

(2) More than one RTOR accident per
year has been identified for any particu-
lar approach, =

(3) There is an unusual movement
such as double left turns from opposing
traflic that would not be anticipated by

- the RTOR driver.

(4) There are school crossings or any
areas where there are large numbers of
children expected.

[FR Doc.76-20050 Filed 7-0-76;8:48 am]
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Title 26—Intemal Revenue

CHAPTER |—INTERNAL REVENUE SERV-
ICE, DEPARTMENT OF THE TREASURY

SUBCHAPTER D—MISCELLANEOUS EXCISE
TAXES

REPUBLICATION OF 1939 CODE EXCISE
TAX REGULATIONS NOT ENTIRELY SU-
PERSEDED

In the FepERAL REGISTER for February
23, 19786, it was announced that the codi-
fication in Title 26 of the Code of Fed-
eral Regulations (Internal Revenue) of
documents of general applicability and
future effect as of April 1, 1976, will in-
clude, as an appendix to Subchapter D,
§§ 316.1 through 316.29 of Part 316 of
Treasury Regulations 46 (26 CFR (1939)
Part 316), In the FeperaL REGISTER for
March 1, 1976, it was announced that
this appendix will also include § 330.1-1
of Part 330 (Defermination of Price and
Price Readjustments), which was
adopted by Treasury Decision 6340, 23
FR 9692, December 16, 1958.

Notice is hereby given that the ap-
pendix will also contain the explanatory
material set forth below.

James F. DRING,
Director,
Legislation and Regulations Division.

HeADNOTE FOR 26 CFR (1939 CopE)
ParT 316

Sections 316.200 et seq., relating to filing
requirements, etc., have been superseded.
For regulations relating to administrative
provisions of speclal application to manu-
facturers excise taxes, see Subpart O of 26
CFR Part 48 (26 CFR 48.6011(a) through
48.6675-1).

FOOTNOTES FOR 26 CFR (1939 Cope)
Parts 316 anp 330

§ 3162—§ 3162 sets forth the effective
dates of various excise tax laws enacted be-
fore 1955. It is reproduced here for informa-
tional purposes.

§ 316.6—% 316.6 does not apply with respect
to sales after December 81, 10568, For rules
applicable to sales after that date, see
§§ 48.4210 and 48.4219-1.

§ 316.7—% 316.7 does not apply with respect
to sales after December 31, 1958, For rules
applicable to sales after that date, see
§§ 48.4218 through 48.4218-5.

§ 316.9—See section 4217(b) of the Inter-
nal Revenue Code of 1954 for s limitation
on the amount of tax payable on lease pay-
ments.

§ 316.15—Paragraph (b) of §316.15 does
not apply with respect to sales at retall after
December 31, 1958. For temporary rules ap-
plicable to such sales after that date, see
§148.1-5.

$§ 818.20 through 316.23—3%§ 316.20 through
31623 do mnot apply with respect to sales
after December 31, 1068. For temporary rules
applicable to sales after that date, see
§ 148.1-3.

§§ 316.24 and 316.256—4} 316.24 and 316.25
apply with respect to sales to purchasers
who are not registered pursuant to section
4222 of the Internal Revenue Code of 1854.
For temporary rules applicable to sales to
purchasers who are so registered, see § 148.1-3.

§5§316.28 and 316.29—The procedures set
forth in §§816.28(1) through (q) and 816.29
{c) do not apply with respect to sales after
December 31, 1958, For temporary rules re-
lating to tax-free sales of supplies for vessels
or afreraft to a purchaser who 15 reglstered
pursuant to section 4222 of the Internal
Revenue Code of 10564, see § 148.1-3. For
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temporary rules relating to such sales to a
purchaser who is not so registered, see
§ 145.4-1,

§ 330.1-1—In the case of articles sold after
December 31, 1960, § 330.1-1 does not apply
to certain local advertising charges. For rules
relating to the treatment of such charges in
the case of sales after December 31, 1960, see
§§ 48.4216(f) through 48.4216(f)-3,

[FR Doc.76-20064 Filed 7-7-76;4:18 pm]

Title 28—Judicial Administration
CHAPTER |—DEPARTMENT OF JUSTICE

PART 42—NONDISCRIMINATION; EQUAL
EMPLOYMENT OPPORTUNITY; POLICIES
AND PROCEDURES

Equal Employment Opportunity in Federally
Assisted Programs and Activities

On page 56454 of the FEDERAL REGISTER
of December 3, 1975, there was published
a propgsal to amend § 42.206. The change
eliminates the preference for judicial
proceedings over administrative proceed~
ings in the event of civil rights non-com-
pliance by recipients of financial assist-
ance from the Law Enforcement Assist-
ance Administration. Interested persons
were asked to provide comments to LEAA

by January 19, 1976. After giving due -

consideration to all comments submitted
with respect to the proposed amendment,
the amendment is adopted.

In addition, the following changes have
been made after further consideration
by the Administration:

(1) The clause “and shall issue and
promptly make available to interested
persons forms, instructions, and proced-
ures for effectuating this subpart as ap-
plied to programs for which he is re-
sponsible” is eliminated from the first
sentence;

(2) The section reference
changed to “509.”

Section 42.206(a) is revised to read as
follows:

§42.206 Conduct of investigations, pro-
cedures for effecting compliance,
hearings, decisions, and judicial re-
view.

(a) Each responsible Department offi-
cial shall take appropriate measures to
effectuate and enforce the provisions of
this subpart., The conduct of investiga-
tions and the procedures for effecting
compliance, holding hearings, rendering
decisions and initiating judicial review
of such decisions shall be consistent with
those prescribed by §§ 42.107 through 42.-
111 of Subpart C of this part: Provided,
That no recipient of Federal financial
assistance or applicant for such assist-
ance shall be denied access to the hear-
ing or appeal procedures set forth in sec-
tions 509 and 511 of the Act for denial or
discontinuance of a grant or withholding
of payments thereunder resulting from
the application of this subpart.

“510" is

- . - - -
Effective Date: This amendment takes
effect on July 12, 1976,

RicuarD W. VELDE,
Adminisirator, Law Enforcement
Assistance Administration.

[FR Do0¢.76-20057 Flled 7-9-76;8:45 am]

Title 33—Navigation and Navigable Waters
CHAPTER |—COAST GUARD,
DEPARTMENT OF TRANSPORTATION
[CGD5-76-04R]

PART 127—SECURITY ZONES

Establishment of Security Zones; Hampton
Roads—James River—Newport News,
Virginia

This amendment to the Coast Guard's
Security Zone Regulations establishes
the waters of the James River in the area
of the Newport News Shipbuilding and

. Drydock Company, Newport News, Vir-

ginia as a security zone. This security
zone is established to prevent interfer-
ence with the launching of the Guided
Missile Cruiser U.S.8. Mississippi at the
Newport News Shipbuilding and Drydock
Company, Newport News, Virginia.

This amendment is issued without
publication of & notice of proposed rule-
making, because this security zone in-
volves a military function of the United
States.

In consideration of the foregoing, Part
127 of Title 33 of the Code of Federal
Regulations is amended by adding § 127.-
506 to read as follows:

§ 127.506 Hampton Roads — James
River—Newport News, Virginia.

The waters within the following bound-
ary is a security zone: A line beginning
at a point on Newport News Shipbuilding
Pier 2 at position 36°58'48"" N, 76°26°26"’
W to a position at 36°57'53’’ N, 76°26°42"*
W, thence to a position at 36°59’07"" N,
76°27'57 W, thence to a point on shore
at position 36°59'35’* N, 76°26'55"" W,
thence to the point of beginning.

(40 Stat. 220, as amended, (sec. 1, 63 Stat.
503), sec. 6(b), 80 Stat. 837; 50 U.S.C, 191, (14
U.S.C. 81),49 US.C. 1655(b); E.O. 10173, EO.
10277, E.O. 103562, E.O. 11240; 3 CFR, 1940-
1953 Comp. 356, 778, 873, 8 CFR, 1064-1965
Comp. 349, 33 CFR Part 6, 490 CFR 1.46(b).)

Effective date: This amendment is ef-
fective from 1030Q to 1400Q, July 31,
1976.

Dated: June 16, 1976.

R. E. SAWYER,
Commander, U.S. Coast Guard,
Acting Caplain of the Port.

[FR Doc.76-19891 Filed 7-9-76:8:45 am]

Title 39—Postal Service
CHAPTER |—U.S. POSTAL SERVICE

PART 111—GENERAL INFORMATION
ON POSTAL SERVICE

Mail Classification Changes Implementing
Regulations

In the June 3, 1976, FEDERAL REGISTER
(41 FR 22375) there appeared a Postal
Service Notice of proposed rulemaking
pertaining to amendments to Chapter I
of the Postal Service Manual. The pro-
posed amendments dealt with regula-
tions that would implement changes in
the mail classification schedule recom-
mended by the Postal Rate Commission
(Rate Commission Docket No. MC73-1,
Phase T, issued April 15, 1976) . The Gov-
ernors of the Postal Service approved
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the recommended decision of the Postal
Rate Commission on June 2, 1976.

Interested persons were invited to sub-
mit written data, views or arguments
concerning the proposed revised regu-
lations. Numerous comments have been
received from various persons and or-
ganizations. These comments were care-
fully considered by the Postal Service in
formulating the regulations set forth
below.

Many commenters generally remarked
on the need to assure the local postal

"officials properly implement these new
classification categories. Examples were
cited of cases where misunderstandings
between mailers and postal officials have
resulted. These examples, as appear from
the comments, occurred following very
early inquiries concerning the new classi-
fications., The Postal Service has since
taken measures to assure that all officials
are fully informed of the features of the
new classifications.

Many commenters on the presorted
first-class mail regulations addressed
provisions concerning use of metered
postage. Suggestions were made that all
pleces in a mailing should be allowed to
be metered at one rate (either the lower
presort rate for 5-digit and 3-digit pieces,
or the higher presort rate for residual
pieces) with either refunds made (if all
pieces are metered at the higher rate)
or additional payment made when the
mailing is presented (if all pieces are me-
tered at the lower rate). Such a proce-
dure would require that the Postal Serv-
ice verify the number of pieces qualify-
ing for the lower rate in a metered mail-
ing in order to verify the amount of the

refund, or additional payment. Since

metered mailings need not be of identi-
cal weight, there is no practical ‘way
such a verification could be performed.
Accordingly, this suggestion has not
been adopted,

One commenter argued that there
would appear to be no reason to require
that metered pieces be submitted with
a mailing statement if full single-piece
rate postage is paid. Pieces paid at the
full single-piece rate need only be sub-
mitted with a mailing statement if the
pieces bear “Presorted” markings. The
mailing statement is a necessary element
of Internal revenue and volume data Sys=
tems and hence must accompany pre-
sorted mailings. We note here, however,
that pieces may not bear “Presorted”
markings unless submitted as part of a
presorted mailing,

Another commenter argued that me-
tered mailings of pieces that weigh less
than one ounce, but which are not iden-
tical weight should not have to be segre-
fated and volumes reported by weight
category. Mafling of nonidentical weight
bleces within the same postage rate in-
crement will be permitted for metered
mailings, as provided in the proposed
regulations. The volumes need not be re-
borted in the mailing statement by
welght category within each postage rate
increment,

Commenters also addressed the regula-
tions governing presorted mail bundling
requirements. They suggested that the
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use of separation tabs, rather than bun-
dling with rubber bands should be per-
mitted, that bundling with string be al-
lowed, and that mailers should not be re-
quired to supply their own rubber bands
if the Postal Service would not return
rubber bands for reuse. The regulations
do provide that separation tabs may be
used, where authorized by the Ilocal
Postmaster. Bundling with string is not
authorized in the regulations because our
experience has been that an unaccept-
ably high rate of failure In bundles
wrapped with string occurs. Accordingly,
only rubber bands will be permitted for
bundling presorted first-class mail. The
final regulations have been amended to
provide that the Postal Service will sup-
ply presorted first-class mailers with
rubber bands, to ensure that rubber
bands of the requisite quality are avail-
able, and used.

One commenter suggested that the
proposed regulations be clarified to as-
sure that all post cards, including those
billing cards which, under current regu-
lations, must be presorted under Postal
Service Manual, Section 131.24, are eli-
gible for presorted first-class mail rates.
The final regulations have been so clari-
fied.

One commenter correctly noted that
the proposed regulations should provide
that presorted first-class mail left over
after filing City trays should be placed
in SCF trays, rather than in mixed States
l;xi‘gys. and the final regulations so pro-

e.

Commenters also suggested that the
proposed presorted first-class mail regu-
lations, as written, do not expressly rec-
ognize existing plant load programs. The
regulations do not preclude postmasters
from establishing procedures for accept-
ing presorted first-class mail under plant
load arrangements. No changes {n plant
load policies are being made.

Another commenter argued that ac-
ceptance procedures for verifying the
presort were too stringent and may de-
lay processing, and further suggested
that payment of additional charges for
disqualified pleces through a trust ac-
count should be allowed. The verification
procedures are designed to ensure that
presort requirements are met, in order
to ensure that the Postal Service recovers
the cost saving on which the presort,
rates are based. The Postal Service has
little experience verifying the kind of
presort requirements that apply to pre-
sorted first-class mail. After experience
is gained with the new presort category,
acceptance procedures will be reviewed
to determine whether changes should be
made. Disqualification of mailings that
result In requiring maflers to pay addi-
tional postage is expected to be an in-
frequent occurrence. The mailer should
be confident that a mailing will qualify
as presorted first-class mail before it is
presented. Therefore the Postal Service
is not establishing additional procedures
for facilitating payment of additional
postage for disqualified mail through
trust accounts,

Comments on the presorted first-class
mall regulations also suggested that pre-
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cancelled or mailer cancelled stamps
should be permitted. Under one proposal,
a special stamp, at the lower presort rate,
would be required. Under another, use
of the full rate stamps, with a refund
for pieces qualifying for the lower pre-
sort rate, would be required. The Postal
Service is unable at present to deter-
mine whether a special stamp would be
warranted in light of expected usage.
Nor is it possible at this time to deter-
mine whether there would be sufficient
usage to warrant the additional proce-
dures that would be reaquired if precan-
celled or mailer cancelled stamps were
permitted, with or without the additional
procedures for refunds. Without fore-
closing the use of cancelled stamps on
presorted first-class mail ir. the future,
pending further eyaluation, the regula-
tions have not been amended to permit
use of stamps on presorted first-class
mail. Postage on presorted first-class
mail must be paid either by meter or per-
mit imprint. :

A number of commenters opposed ap-
plication of the full $75 per calendar year
accounting fee for business reply advance
deposit accounts for the September 12 to
December 31, 1976, period. The argu-
ments on this poinf are well taken. Gen-
erally, the amount of the advance de-
posit account charge, and the existence
of the advance deposit/non-advance de-
posit categories are intended to serve the
dual functions of compensating the
Postal Service for operations required in
serving advance deposit customers, and
of assuring that low volume business re~
ply users, for whom use of an advance
deposit account would not be economical,
are able to continue their use of business
reply mail. The $75 account charge thus
establishes a volume break point at which
it becomes economical for mailers to pay
3.5-cents per piece plus the accounting
charge, rather than the 12 cent per piece
charge. Becausé the September 12, 1978,
date for the new advance deposit cate-
gory Is not the result of conditions over
which users have any control, and be-
cause the failure to prorate the advance
deposit account charge for the Septem-
ber-December period would disturb the
volume break at which use of advance de-
posit accounts is economical both for the
mailer and the Postal Service, the ad-
vance deposit account charge will be pro-
rated. As with the other $30 calendar
year fees, for presorted categories, the
$30 permit fee for all business reply users
will not be prorated because the prorated
fees would not compénsate the Postal
Service for the operations associated with
the permit system.

Other comments suggested clarifica~
tion with respect to the number of busi-
ness reply mail permits and advance
deposits accounts that must be main-
tained. The final regulations include
such clarification,

As originally proposed, regulations
concerning nonstandard mail provided
that mail pieces that were nonstandard
would be subject to the nonstandard sur-
charge, if mailed at bulk third-class
rates, when accorded forwarding or re-
turn to sender service. As orginally in-

REGISTER, VOL. 41, NO. 134—MONDAY, JULY 12, 1976




28480

tended, the application of the surcharge
would be limited to those instances in
which the single-piece third-class post-
age date was charged for the forwarding/
return service.

Commenters have submitted extensive
arguments in opposition. Included were
arguments that such a regulation is in-
consistent with the terms of the classifi~
cation schedule recommended by the
Postal Rate Commission and approved
by the Governors of the Postal Service,
and that technically, forwarded and re~
turned bulk rate third-class mail is not
single-plece third-class mail. As noted
below, another commenter suggested the
size standards for_nonstandard mail
should be changed to accommodate 85"’
X 11'" pieces led at bulk third-class
rates, since, in the commenter’s view,
such pieces would be subject to surcharge
if accorded forwarding or return to
sender service.

The nonstandard surcharge, of course,
applies to single-piece third-class mail,
but not to bulk-rate third-class mail.
Without necessarily accepting these ar-
guments, the Postal Service has deter-
mined not to promulgate the proposed
regulation concerning forwarded and re-~
turned mail in this rulemaking. The
amount and structure of the surcharge
must be determined at a later date, in
a formal proceeding before the Postal
Rate Commission, at which time a full
airing of the various arguments can be
made.

Comments also were offered on the
minimum size standards concerning
mailable matter, to the effect that reg-
ulations should incorporate certain pro-
visions of a settlement agreement ap-
proved by the Postal Rate Commission
concerning the Postal Service’s agree-
ment to collect and make available data
on undersized mail pieces. The regula-
tions that are the subject of this rule-
making are proposed amendments to
the Postal Service Manual, The Postal
Service Manual is not the proper vehi-
cle for promulgating such material,
Hence no such provision has been incor-
porated in the final regulations, although
there is, of course, no intention to depart
from the referenced settlement agree-
ment terms.

No comments were submitted on the
proposed regulations pertaining to the
new bulk parcel post and bound printed
matter categories, The regulations have
been amended, however, to remove from
the section dealing with the form of per-
mit imprint (Postal Service Manual
§ 145.5) the illustration of the fourth-
class bulk catalog imprint, which ap-
peared in the proposed regulations
through inadvertence. As noted in the
summary and text of proposed section
135,12 of the Postal Service Manual in
the June 3 notice, the fourth-class cat-
alog category is discontinued and a new
bound printed matter category, which
includes former fourth-class catalogs,
has been substituted. Mailers of bound
printed matter who have material print-
ed with the catalog endorsement will be
permitted to continue to use that cata-
log form of imprint until their supply
is exhausted.

FEDERAL
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Comments on the proposed regula-
tions concerning presorted special-rate
fourth-class mail address preparation
requirements and acceptance procedures.
Commenters suggested that the word
“Presorted” should be permitted on pieces
not mailed at the presort rates. This will
not he authorized. The purpose of this
marking is to identify pieces mailed in
the new presorted special-fourth cate-
gory, and is a'necessary feature of Postal
Service internal costing systems. Were
“Presorted” markings permitted on sin~-
gle-piece rate mail, the resulting cost in-
formation would not be accurate, for the
cost data for the single-piece category
would understate the actual costs for
that mail, and would overstate the costs
for the presorted category. In support of
their position, the commenters argued
that presorfted markings on residual
pieces of presorted first-class mail are
permitted although the rate for such re-
sidual pieces is not reduced. The mark-
ings on residual pieces of presorted first-
class mail are required, since such pieces
are included in the presorted first-class
category for internal costing systems pur-
poses.

One commenter argued that the def-
initions for machinable parcels should
be amended and lowered to include 8
ounce pieces. These definitions have no
impact on the presorted special-fourth
user other than for sack labeling pur-
poses. At present, the experience of the
Postal Service is that a reduction to 8
ounces is not advisable. The machinable
parcel criteria are subject to further eval-
uation, and possible revision, as war-
ranted by further experience within bulk
mail center operations.

Commenters also argued that presort
verification procedures are too stringent
and should recognize that an entire
mailing, consisting of volumes in excess
of the minimum volume requirements,
should not be disqualified without regard
to the quantity that satisfies the presort
requirements, Compliance with presort
requirements is essential if the Postal
Service is to recover the cost savings on
which the presort rates are based. In ad-
dition the Postal Service has little ex-
perience with verification procedures for
presortation requirements of this kind.
It is the intention of the Postal Service
that verification procedures will be re-
viewed to determine whether changes
are warranted after the presort category
has been in effect for a reasonable period.

Commenters also suggested that the
proposed regulations implementing the
presorted special-fourth class categories
may automatically preclude mailing of
presorted mail as part of a plant load
program, Postmasters are not precluded
from establishing procedures for accept-
ing presorted mail as part of a plant
load program; no change in plant load
policies are heing made.

Many commenters suggested changes
that the Postal Service is unable to make
because the suggested changes are incon-
sistent with terms of the Mail Classifi-
cation Schedule recommended by the
Postal Rate Commission and accepted
by the Governors of the Postal Service.

One government agency suggested a
one-half cent per piece reduction from
the full first-class rate be allowed for
first-class mallings presented in ZIP
Code sequence which the Postal Service
would bundle, tray, label and pouch.
While government mailings are eligible
for presorted firsi-class rates, the Postal
Service is unable to establish a new,
separate, more or less hybrid, presort
qategory for such mailings as part of
its regulations implementing the new
classifications.

Another commenter suggested that the
lower presorted first-class rate should
be applied to mailings that are presorted
only to 3-digit ZIP Code destinations.
rather than to 5-digit and 3-digit ZIP
Code destinations. To omit the b-digit
presort requirement would prevent the
Postal Service from realizing the full
anticipated cost savings on which the
presort rate is based.

Commenters also proposed that resid-
ual pieces of presorted first-class mail
should qualify for the lower presort rate
since such pieces must be presented in
ZIP Code sequence. The Mail Classifi-
calion Schedule approved by the Gover-
nors of the Postal Service specifically
provides that the lower presort rate is
available only for 5-digit and 3-digit pre-
sorted pieces and that residual pieces are
not, eligible for the lower presort rate.

Some commenters argued that the
business reply fee of 3.5 cents for ad-
vance deposit users and 12 cents per
piece for other business reply mailers is
unfair- Lo users who do not maintain
advance deposits. The level of the fees
for these categories was recommended
by the Postal Rate Commission and ap-
proved by the Governors of the Postal
Service and cannot be changed in these
regulations. The fees are designed to re-
flect the cost differences of the two kinds
of business reply-service.

One commenter proposed that the
size standards for nonstandard mail
should be relaxed to provide that 81%'’
by 11’* envelopes would not be subject to
the nonstandard surcharge, The precise
size standards defining nonstandard mail
were recommended by the Postal Rate
Commission and approved by the Gov-
ernors of the Postal Service, and were
based, in part,. on the envelope sizes
which, unlike 814’’ X 11"’ envelopes, can
be processed on postal machinery,

Other commenters proposed that
changes should be made in presorted
special-rate fourth-class regulations to
provide that presort level B should apply
to mail presorted to three-digit bulk mail
center locations, and that presort level
B should be available to volume maljlings
that are not presorted to 5-digit ZIP
Code destinations whenever possible but
which are presorted to 3-digit ZIP Code
destinations. As recommended by the
Postal Rate Commission and approved
by the Governors of the Postal Service,
the present level B category is expressly
predicated on presortation to 5-digit and
3-digit ZIP Code destinations. The three-
digit bulk mail center destinations men-
tioned by the commenter are not ZIP

‘Code destinations,
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Similarly, as recommended by the
Postal Rate Commission, and approved
by the Governors of the Postal Service,
the presort level B mailing must be pre-
sorted to 5-digit ZIP Code destinations
when there are four or more pieces,
twenty or more pounds, or at least one-
third of a sack for a five-digit ZIP Code
destination. Accordingly, the presort
rate is not available for mailings pre-
sorted only to three-digit ZIP Code
destination or to mailings presorted to
5-digit and bulk mail center destinations.

Accordingly, having given due con-
sideration to all comments received, the
Postal Service has determined to adopt
the following Amendments to the Postal
Service Manual, with the following
changes from the original proposal:

1. Section 131.121 as proposed has
been amended to add an identical weight
requirement, inadvertently omitted in
the earlier formulation and to add a
provision making it clear that billing
cards subject to section 131.224 are eligi-
ble for presorted first-class rates. .

2. Seetion 131.233 as proposed has been
amended fto make clear that the busi-
ness reply permit fee is a calendar year
fee, that a single business reply permit
may be used when a copy of the receipt
for payment of the permit fee is provided
to each office where the business reply
mail is returned, and that the business
reply advance deposit account can be
used only for payment of business reply
postage and fees.

3. Section 131.51 as proposed has been
amended to permit the use of a carrier
sequence code (which includes the ZIP
code) on presorted first-class mail.

4, Section 131,542 as proposed has
been amended to provide that rubber
bands used for bundling presorted first-
class mail will be provided by the Postal
Service. .

5. Section 131.544 as proposed has been
amended to provide that the total weight
of pieces in a pouch must not exceed 50
pounds, rather than 70 pounds as orig-
inally proposed.

6. Section 131.545b as proposed has
been amended to provide that mail pre-
sorted to city, left over after filling city
trays should be placed in an SCF tray.

7. A new section 131.545d has been
added, and the following subsections re-
designated. The added section provides
& recommendation that presorted mail
remaining after filling SCF trays be
made up in state trays.

8. A new section 131.545¢c has been
added and the following subsections re-
designated. The added section provides
for rifiling one tray of residual mail to
verify it is in ZIP code sequence.

9. A new section 131.545] has been
added setting forth conditions under
which presorted first-class mail bearing
erroneously dated metered strips will be
accepted, .

10. Section 134,33 as proposed has been
amended to delete the reference to mail
lorwarded and returned that originally
was mailed at bulk third-class rates.

11. Section 135.25 as proposed has been
amended to clarify the distinction be-

lween the presort level A and level B
categories,
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12. Section 135256 as proposed has
been amended to correct erroneous
pouch label fllustrations,

13. Sections 136.13 and 136.4 as pro-
posed have been amended to conform
the presorted airmail text to the com-
parable presorted first-class mail text.

14, Section 143.3 as proposed has been
amended to delete the fourth-class cata-
log permit imprint illustration.

Numerous minor technical and edito-
rial or style changes and corrections have
also been made.

“In view of the considerations discussed
above, the Postal Service hereby adopts
the following revisions in the Postal
Service Manual, effective 12:01 am.,
July 6, 1976, except for the changes in
section 131.23, which are effective at
12:01 a.m. September 12, 1976.

ParT 131—FIrsT CrASS

1. Section 131.1 is revised to read as
follows? 3

131.1 Rates (Effective December 31,
1975)

.11 Single piece rates. The single piece
rates are applied to each letter or piece of
first-class mail according to its welght.

Kind of mail Rate
All first-class mall weighing 13¢ for the
13 ounces or less except first ounce

or fraction
of an ounce,

postal and post cards. See
. 136.12 for rates on first-

class mail welghing more 11¢ for each
than 13 ounces. additional
ounce or
fraction of
an ounce,
Single postal cards sold by 9¢ each.
the post office (see 141.13), =
Double postal cards sold by 18¢ (9¢ each
the post office (see 141.13). portion).
Single post cards (see 131.- 9¢ each.
2232).
Double post cards (see 131~ 18¢ (98¢ each
222) (Reply portion of portion).

double post card does not
haveé to bear postage when
originally malled.)

.12 Bulk presort rate.

.121 Identical pieces. The bulk presort
rate is equal to the applicable single piece
first class rate, less one cent for each
piece that is part of a group of ten or
more pieces sorted to the same five-digit
ZIP Code, or of a group of fifty or more
pieces sorted to the same three-digit ZIP
Code, when they are presented at one
post office as part of a single mailing of
not; less than 500 pieces of first-class mail
of identical size and weight, each weigh-
ing 13 ounces or less. All pieces must be.
individually addressed to different ad-
dresses, and must be sorted to the maxi-
mum extent; ie. all five-digit sorts in
groups of ten or more must be exhausted
before proceeding to make up all three-
digit sorts in groups of fifty or more.
Full first-class postage must be paid on
the residue not sorted to groups of 5 or
3 ZIP Code digits as described above. The
mailing must be presented at a place and
between the hours designated by the
postmaster and must comply with the
preparation requirements in 131.5. De-
posit of metered presort rate mail at
other than these designated places will be
considered misuse of a postage meter and
grounds for revocation of the meter li-
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cense in accordance with 144.23. Cards
subject to sortation requirements of
131.224 are eligible for the presort rate
if they meet all requirements for the
rate.

.122 Nonidentical pieces. A group of
500 or. more nonidentical pieces within
the same postage rate increment which
otherwise qualify under 131,121 may be
mailed at the presort rate when postage
is paid by meter stamps. Nonidentical
pieces of the same or different postage
rate increments which otherwise qualify
under 131.121 may be mailed at the pre-
sort rate under permit imprint only
when authorized by the Postal Service
as part of an optional procedure in ac-
cordance with § 1458, Postal Service
Manual, or an experimental procedure
under the provisions of § 145.9. Optional
procedures for mailing nonidentical
pieces must be approved by the Office of
Mail Classification.

.13 Nonstandard surcharge. There is
currently no surcharge for nionstandard
mail as defined in 131.34, However, it is
anticipated that such a surcharge will
be7imposed sometime in calendar year
1978.

2. In section 131.211c strike out the
phrase “in 135.214 and 135.215” and in-
sert “in 13524 and 135.26” in lleu
thereof.

3. In section 131.222a strike out the
final phrase and insert the following in
lieu thereof: “A ratio of width (height)
to length between 1 to 1.3 and 1 to 2.5
is recommended.”

4. In section 131.225 the first sentence
is revised to read as follows:

“Matter which is in the form of a single
or double card but which does not conform
to the specifications for a single or double
post card stated in 131.222 s and b may not

be malled at the first-class postage rate
for post cards."

5. In § 131.232a& strike out the third
sentence and the first word of the fourth
sentence; strike out the period at the
end of the second sentence, insert a
comma in lieu thereof, and add the fol-
lowing: “except as follows: if”. !

6. In 131.232b add the following after
the third sentence: “Numbers of can-
celled permits may be used when issuing
new permits.”

7. In section 131.2 add new .227, add
new .232 ¢ and d, and revise .233 to read
as follows: :

131.2 Classification

» - - » »
.22 Postal and post cards
» » » » -
227 Presorted first-class mail. Pre-'

sorted First-Class Mail is mail presented
in a manner that preserves the orienta-

tion, facing and ZIP Code sequence of |
the pieces. ;
- » » - »
.23 Business reply mail,
- » » » -
232 Permit.
- » » > -

¢. When payment is not by use of an !
advance deposit trust account, postage
is collected on each piece of business re=,
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ply mail at the time it is delivered, Post-
age due stamps for the amount due will
be affixed to the mail or to Form 3582-A,
Postage Due Bill. The stamps will be
canceled and delivered to the addressee
with the mail when he pays the amount
due. Business reply mail will not be
mixed with other mail in direct packages
or sacks for individuals or concerns. See
131.233 for amount to be collected which
may not include fees for any special
services.

d. Cards which do not conform to the
specifications contained in 131.222 are
to be charged postage at the regular
first-class rate, and nol at the card
rate.

.233 Postage and fees. &. An annual
fee of $30 will be charged each calendar
yvear for each permit issued. The $30
permit fee is applicable at each office
where mail will be returned except that
if the business reply is to be distributed
from a central office for return to
branches or dealers in other cities, one
permit obtained from the post office
where the central office is located may
be used to cover all the business reply
mail of the distributor, if the holder pro-
vides a copy of the receipt to each office
where mail is to be returned under that
permit obtained from the post office
payment of postage and fees on any re-
turns refused by such branches or
dealers.

b. Permit holders will have the option
of keeping an advance deposit at the
post office or paying postage due charges
to the carrier upon delivery. A $75 ac-
counting fee will be charged for each
advance deposit account at each post
office where the mail is to be returned.
This fee will be paid each calendar year
or portion thereof. No accounting fee
will be charged to customers who do
not maintain an advance deposit. The
business reply account will be used only
for payment of business reply postage
and fees.

¢. When payment is by an advance
deposit account as provided for in 131.-
233b, the amount to be collected is the
appropriate first-class, airmail, or prior-
ity postage plus a surcharge of 3.5 cents
per plece,

d. When no advance deposit is main-
tained, the amount to be collected is the
appropriate first-class, airmail or prior-
ity postage, plus a surcharge of 12 cents
per piece.

8. In section 131.3 revise .33¢ and add
new .34 reading as follows:

131.3 Welght and size limits.

.sa R 2R

¢. Pleces having a ratio of width
(height) to length between 1 to 1.3 and
1 to 2.5 are recommended.

34 Nonstandard first-class mail,
First-class mail weighing one ounce or
Jess is nonstandard unless it meets the
following size standards:

a. Length not greater than 11,5 inches,

and

b. Height not greater than 6.126
inches, and

¢. Thickness not greater than .25
inch, and

FEDERAL

RULES AND REGULATIONS

d. An aspect (ratio of height to length)
between 1:1.3 and 1:2.5 inclusive.

Nonstandard malil often results in de-
lays or damage to mail because it does
not lend itself to machine processing.
For this reason, mailers are encouraged
to avoid mailing nonstandard first-class

.mail. It is anticipated that a surcharge

will be imposed sometime in calendar
yvear 1978 for nonstandard frst-class
mail.

9, Sections 131.5 and 131.6 are redesig-
nated sections 131.7 and 131.8; section
131.4 is revised to read as follows and
new sections 131.5 and 131.6 are added
as follows:

1314 Payment of postage

41 Single piece rate. Mailers of first-
class matter at single piece rates may
pay postage by adhesive stamps, stamped
envelopes and postal cards, meter stamps,
and permit imprints,

.42 Bulk rate. Mailings made at pre-
sort rates must be paid only by meter
stamps or permit imprints. Metered post-
age must be for the first-class presort
rate for qualifying pieces and the full
first-class rate for residual pieces.

43 Annual fee. A first-class presort
mailing fee of $30 must be paid once
each calendar year at each office of
mailing by or for any person who mails
first-class or airmail matter at presort
rates. Any person who engages a busi-
ness concern or another individual to
mail for him must pay the $30 fee. This
fee is separate from the fee that must
be paid for a permit to mail under the
permit imprint system (145.1).

131.5 Preparation of presort rate
mail.

51 Addresses. The address on each
piece must include the ZIP Code (or car-
rier sequence code if presorted directly
to carriers).

52 Markings Required. Identifying
words “Presorted First-Class” or .“Pre-
sorted Airmail” must be ineorporated as
part of the permit imprint or be printed
or rubber stamped by the mailer on each
piece above the address and immediately
below or to the left of the meter stamps
or permit imprints. The marking may be
printed by a postage meter, special slug,
or “ad plate”, All pieces in the malling
including residual pieces not qualifying
for the lower presort rate must be s0
marked.

53 Mailing Statement. Mailers who
qualify for the first-class presort rate
(see 131.121) must complete, and sub-
mit a mailing statement with each mail-
ing. The statement must be signed by the
mailer or his authorized agent.

a. Form 3602, Statement of mailing—
permit imprint, for mail with permit
imprints. If editions of the form earlier
than December 1975 are used, two forms
must be used; one for those qualifying
for the lower presort rate, and one for
those which do not. The form for those
qualifying for the lower presort rate must
be marked “PRESORT RATE™ across
the top of the form, and should only list
the items which qualify for the. lJower
presort rate. The form for the non-
qualifying pieces must be marked *“Pre-
sort Residual” across the top of the form

and should only list the items which do
not qualify for the lower presort rate.

b. Form 3602-PC, Mailing statement—
bulk rates, for mail bearing meter
stamps, If editions of the form earlier
than May, 1976 are used, two forms must
be used; one for those qualifying for the
lower presort rate, and one for those
which do not. The form for the qualify-
ing pieces must be marked “Presort
Rate” across the top of the form, and
should only list the items which qualily
for the lower presort rate. The form for
the non-qualifying pieces must be
marked “Presort Residual” across the top
of the form and should only list the
items which do not qualify for the lower
presort rate.

54 Sorting requirements.

541 Packages. When there are 10 or
more pieces to the destinations deseribed
in 131.545a and/or 50 or more pieces to
the destination described in 131.545b and
¢, they must be secured together as a
package by the mailer. Rubber bands are
the only acceptable means of securing
packages in trayed mail,

542 Rubber Bands, Rubber bands will
be provided by USPS and will be used by
mallers to secure packages of bulk mail
under the following conditions: a. Pack-
ages of pieces measuring up to 5 by 113%
inches are to be secured in packages with
rubber bands. .

b. Packages should not exceed approx-
imately 4 inches in thickness:

543 Labeling of Packages. Package

_labels must be used to identify the

makeup of presorted bundles of mail.

a. Place coded pressure sensitive labels
in the lower lefthand corner on the ad-
dress side of the top piece in the pack-
age.

b. Do not date package labels.

_.544 Traying. Packages are to be
made up into trays in accordance with
131.545. Two letter state abbreviations
are to be used on labels. In lieu of tray-
ing, postmasters may authorize pouch-
ing or other suitable containerization of
presorted mail when mutually beneficial
to the mailer and the Postal Service and
when the integrity of the presort can be
maintained.

Pouches must be made up in accord-
ance with the procedures prescribed for
trays in 131.545 and with the preseribed
pouch tags. Packages must be pouched
by the mailer when there are enough
for the same destination to fill approx~
imately one-third of a pouch, The total
weight of pieces placed in one pouch
must not exceed 50 pounds. The residual
must be clearly segregated from the low-
er rated presorted mail.

.545 Sortation. a. Five-digit ZIP Code
delivery unit packages and trays. (1)
Packages, When there are 10 or more
pieces but less than a full tray addressed
to the same five-digit ZIP Code delivery
unit, they must be prepared in pack-
ages of 10 or more pieces not more than
4 inches in thickness by the mailer, The
pieces in the packages must be faced in
the same direction and secured with one
or two rubber bands around each pack-
age. Red label D must be affixed in the
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lower corner on the address side of the
top piece in each package.

(2) Presorted Trays. When there is
enough mail for the same five-digit ZIP
Code delivery unit to fill a tray, (ap-
proximately 500 pieces) a direct five-
digit tray must be prepared. Mail left
over after filling direct trays must he
bundled and placed in the appropriate
city or SCF tray with the same first three
digits. A pouch label must be firmly af-
fixed to the end of the tray. Direct five-
digit trays or containers must be labeled
in the following manner:

PHILADELPHIA PA 19118
FCM PRESORTED
FC JC COMPANY BOSTON MA

b. City packages and Trays. (1) Pack-
ages. When there are 50 or more pieces
but less than a full tray remaining for a
city with a unique three digit ZIP Code
prefix after the five-digit ZIP Code
delivery wunit packages required by
131.545a(1) have been prepared, they
must be made up as City packages and
must be secured with one or two rubber
bands. Cities with unique 3 digit ZIP
Code are listed in upper case letters in
the listing of “ZIP Code Prefixes' con-
tained in the Directory of Post Offices.
Yellow label C must be afiixed in the
lower left cormer on the address side of
the top piece in each package.

(2} Presorted trays. City mail plus
any packages for five-digit ZIP Code
delivery units within those cities not
trayed as provided for by 131.545a(2)
must be prepared in City trays. A mixed
city pouch label must be firmly affixed to
the end of each tray. City trays must be
iabeled in the following manner:

PHILADELPHIA PA 191
FCM PRESORTED
FR' JAY MAILING CO
CINCINNATI OH

Mail left over after filling trays must
be bundled and placed in an SCF tray.

c. Sectional Center Facility (SCF)
packages and trays. (1) Packages. When
there are 50 or more pieces but less than
a full tray remaining for the same three-
digit ZIP Code prefix after the packages-
required by 131.545a(1) and b(l) have
been prepared, they must be bundled as
SCF packages to that three-digit ZIP
Code prefix. The pieces in the packages
must be faced in the same direction and
secured with one or two rubber bands.
Green label 3 must be afiixed in the
lower left corner on the address side of’
the top piece in each package.

(2) Presorted trays. SCF packages
plus any five-digit and city packages not
trayed as provided for by 131.554a(2)
and b(2) and which are destined for the
same Sectional Center Facility must be
prepared in SCF trays. An SCF pouch
label must be firmly affixed to the end
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of each tray. SCF trays must be labeled
in the following manner:

SCF PHILADELPHIA PA 190
FCM PRESORTED
_ FR Q MAILERS BALTO MD

Presorted mail left over after filling
SCF trays musf be bundled, It is recom-
mended, but not required, that these be
placed in state trays. If state trays are
not prepared, bundles must be placed in
Mixed States trays.

d. State Trays. It is recommended, but
nct required, that packages remaining
after traying in accordance with 545.131
a(2), bi2), and ¢(2) be prepared in state
trays. A state pouch label in the follow-
ing format must be firmly affixed to the
end of the tray.

DIS CHICAGO IL 600
IL FCM PRESORTED
FR RECORD CHICAGO IL

e. Mixed states trays. Packages re-
maining after traying in accordance with
131.545a(2), b(2), ¢(2) and d must be
prepared in “Mixed States” trays. A
mixed states pouch label in the follow-
ing format must be firmly affixed to the
end of the tray.’

DIS CHICAGO IL 600 .
MIXED STATES FCM PRESORTED
Fr Record Chicago IL

f. Residual mail. (1) Pieces remaining
after bundles have been prepared into
packages in accordance with 131.545a
through e are residual mail and are in-
eligible for the lower presort rate. Pack-
ages of residual mail must be placed
in trays in such a way as to maintain the
orientation and the ZIP Code sequence of
the presort. Trays containing residual
mail are not to bear a pouch label. The
mail must be presented together with the
lower rated portion of a mailing, but
must be clearly segregated therefrom to
facilitate verification of the quantities of
both the lower rated and residual pieces.

(2) In order fo speed processing of the
mail, it is recommended, but not re-
quired, that the mailer prepare state
packages when there are 10 or more
pieces to the same state. Orange label S
must be affixed to the lower left-hand
corner of the address side of the top
piece in each package.

g. Exceptions to bundling. (1) The
bundling requirements for presorted mail
left over after filling full trays described
in a through e above may be waived
when the use of separating tabs is ap-
proved by the local postmaster.

(2) The local postmaster may also
waive the bundling requirements for
loose-packed presorted flat mail sorted
to one five-digit ZIP Code destination
when there is enough quantity to fill a
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number 3 sack. "I‘he flats must measure
not less than approximately 8 inches
high by 10 inches long,

131.6 'Presort verification.

.61 Procedure. A designated employee
in the weighing section or other location
where bulk mailings are accepted shall
verify that each mailing made at the
presort rate is properly made up and
presorted and qualifies for the presort
rate. This is in addition to the postage
computation verification periormed for
permit imprint mailings in accordance
with 14557. The designated employee
must:

a. Verify that each mailing consist of
at least 500 presorted pieces.

b. For each 10 trays or fraction thereof
in a mailing:

(1) Select 2 trays of five-digit makeup
and randomly withdraw and inspect by
rifiing 3 handfuls (about 120 letters)
from each of the 2 trays to defermine
whether the tray contains letters bear-
ing other than the five-digit ZIP Code
as shown on the tray label.

If a discrepancy of 10 or more pieces
is found, the mailing is disqualified.

(2) Select 2 trays of three-digit make~
up and follow the procedures in (1)
above.

(3) For the trays in (1) and (2)
above, check if the proper labels are at-
tached. If one improper label is found,
check & total of ten trays. More than one
improper label on ten trays is considered
disqualifying.

(4) Check one tray of bundled mail to
determine if the proper color-coded pres-
sure sensitive package label is used on
packages. If a wrong label is encountered,
check a total of ten packages. More than
one occurrence in ten packages is con-
sidered disqualifying.

(5) Check two packages to see if all
pieceés are in the proper bundles. If any
improper bundling is detected, a total of
five packages are to be checked. If more
than four such improper pieces are in
the five packages the mailing is dis-
qualified.

c. Riffle through one tray of residual
mail to verify that it is in ZIP Code se-
quence. More than ten out of sequence
in a tray is considered disqualifying.

d. If a mailing is disqualified, the
next mailing by the customer at presort
rates shall have twice the amount of
pieces checked as called for above. In
addition. one-fifth of the customer's
mailings over the next six months shall
receive such intensified checks.

e. For permit mailings, verify that the
quantity of lower rated presorted mail
agrees with Form 3602. This is done by
weighing the presorted mail and dividing
the weight by the weight of a single piece.

f. For permit mailings, verify that the
quantity of residual mail agrees with
Form 3602. This is done by weighing the
residual mail and dividing the weight by
the weight of a single piece.

g. Return permit imprint mailings to
the mailer for corrective action or apply
full rates as prescribed in 131.62 when
one or more trays or pouches are found
to be improperly presorted or when the
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mailing does not qualify for the presort
rate.

h. For metered mail spot check at least
one tray of lower rated pieces and one
tray of residual mail to verify that
proper postage is applied. If the pieces
are not of identical weight, several of the
heavier pieces are to be weighed and
verified.

i. Return metered mailings and Form
3602-PC to the mailer for corrective ac-
tion when one or more trays or pouches
are found to contain mail improperly
presorted or with incorrect postage af-
fixed, or improperly dated, or when the
mailing does not gualify for the presort
rate (see 131.62).

J. Mailers who elect to correct presort
problems that result in disqualification
of the mailing will generally be unable to
return metered mail to the acceptance
unit on the same day originally pre-
sented. The date in the meter stamp will
thus reflect an incorrect mailing date. If
the mailing is presented on the day im-
mediately following its initial presenta-
tion and if it then meets all other accept-
ance requirements, accept that mailing
on a one time only basis whens

(1) Its initial presort deficiencies re-
sulted from mailing equipment problems
beyond the mailer’'s control, or

(2) It is the customer’s first mailing
at the discount rate and the improper
presort resulted from misinformation or
misunderstanding of the presort require-
ments.

62 Acceptance of unqualified metered
or permit imprint mailings at single piece
Rates. When the verification prescribed
by 131.61 reveals a disqualification for
the presort rate on a mailing, the mailer
may elect to pay the single piece first-
class or airmail rate in lieu of correct-
ing the disqualification. Mailers may cor-
rect the Form 3602 or Form 3602-PC for
unqualified mailings to indicate postage
is to be paid at single piece first-class or
airmail rates in 131.11 and 136.11. All
other provisions of Part 145 are appli-
cable to such mailings. Mailers of un-
qualified metered mailings must pay the
difference in cash at the window and
present their copy of the cash receipt at
the acceptance point before their mail

can be released for processing.
PARrT 134—THIRD CLASS
10. In section 134.2 add new .224 read-

ing as follows:
1342 Classification.
- - - - -
22 Application of Rates
» - - - -
224 Nonstandard Surcharge

There is currently no surcharge for non-
standard mall as defined In 134.33. However,
it is anticipated that such a surcharge will
be Imposed sometime in calendar year 1978.

11. In § 134.3 revise .32c and add new
.33 reading as follows:

1343 Weight and Size Limitations
. - . . .
'32 > 9 9
¢. Pieces having a ratio of width (height)
to length between 1 to 1.3 and 1 to 25 are
recommended.
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.33 Nonstandard third-class mail.
Third-class single piece rate mail weigh-
ing 2 ounces or less is nonstandard unless
it meets the following size standards:

%. Length not greater than 11.5 inches,
an

b. Height
inches, and

% Thickness not greater than .25 inch,
an

d. As aspect ratio (ratio of height to
length) between 1:1.3 and 1:2.5 inclusive.

Nonstandard mail often results in de-
lays or damage to other mail because it
does not lend itself to machine process-
ing. For this reason mailers are encour-
aged to avoid mailing nenstandard third-
class mail.

It is anticipated that a surcharge will
llagui;mposed sometime in calendar year

not greater than 6.125

PaART 135—FOURTH CLASS

12, In § 135.1 strike out .11b-d; redes-
ignate .11e as .11b; add new heading im-

mediately following .11 as follows: *.111
Single Piece Zone Rates™; and strike out
§ 135.12—.14 and § 135.2 and insert in lieu
thereof the following:

.112 Bulk zone rates. Parcel Post. a.
Mailings of 300 or more pieces of identi-
cal weight may be mailed at bulk zone
rates if separated by postal zones. Mail-
ings of pieces of non-identical weight
may only be made at bulk zone rates
when authorized by the Office of Mail
Classification in accordance with 145.8
or 145.9.

b. The rate of postage to be paid on
each piece of a bulk zone rate mailing
shall be the single piece rate for that
zone for an item equal to the average
weight. per piece for parcels going to that
zone, rounded up to the next highest
whole pound.

.12 Bound printed matter rates.

.121 Single piece zone rate.

- g Zanes
Weight (pounds)
Local 1land?2 3 4 5 6 T «8
i (cents)  (cents)  (cemis)  (cents)  (cemts)  (cemts)  (cents)  (cents)

}.o ................................. 45 5 56 58 0 o o8 73
k-3 46 ar 58 62 s 9 4 51
2.5 48 L] o1 o 7 7 81 89
3 50 62 L0 54 74 81 88 o7
3.5.. 52 65 68 7 80 56 o 105
S 53 o8 70 77 81 w2 102 114
4.5.. M o9 73 51 £8 w7 109 122
b. o6 72 w0 8 93 102 115 130
!_‘: 2 o 7 82 w 102 114 129 146
7. 62 82 88 98 110 125 142 162
8. 66 S8 w 106 120 137 156 178
(P [ 03 100 113 129 148 170 106
: L W T e L TN = o7 105 pVit 138 158 184 212

.122 Bulk rates for bulk mailings of separately addressed identical pieces in
quantities of not less than 300 mailed at one time,

Zones Piece rate Bulk Zones FPieen rate Bulk
pound rate pound rato
(cents) (eents) (cents) (cents)
...................... 2 B B e e e ity 31 A
¥ T B SRS e R SRR 31 4.4 6. = o a1 0.6
Bt L sy et et 31 LY SRR R SRS ETTOES 31 118
PR s s e S S 31 A B e 32 13.0

Note: The total charge for each bulk mailing shall be the sum of the charges derived b;

pound rate to the fotal number of pounds an

.13 Special fourth-class rate.
.131 Rates.

by applying the applicable picce rate to the tolal number

applying the ap}ﬂlg'ablu
of pieces.

Kind of mall (rate restricted to items

Rate in cents (without regard to zone)

specifically named)

1st pound or Each additional  Each additional
fraction of a pound or fraction pound or finction
pound through 7 1b over 71b

Books; 10-mm or narrower widih films snd catalogs of
such films (rate applies for films and catalogs except
when mailed to or (rom eom:
musie, arinbed abjective test materials, sound record-
ings, pluysaripts and manuseripts for books, period-
jeals and musie; printed oducational reference charts
permanently  processed for preservation; looseleaf
pages, and binders therefor, consisting of medical
wformation for distribution to doctors, hospitals,

dical schools, and dical students; (See 135,214) .

Single piece rute, presort rated:

p 7 S S T G e L
VL B e e e e C b ainn b

theaters), printed

i0 §

10

193, 8
T4, 10 8

we

1 Mailings of 500 or more pieges properly prepared and presorted to five-digit destination ZIP Codes, (See .252 4 and
)

2 Muilings of 2,000 or more pieces properly preparéd and presorted to five-dipit and three-digit destination ZIP
Codes, (Bee .252¢.)

132 Annual fee. A $30 fourth-class presort mailing fee must be paid once h
calendar year at each office of mailing by or for any person who mails at the pre-
sorted special fourth-class rates.

.14 Library rate.
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Kind of mail

(rate restricted to llems specifically named mailed by or to organizations

mentioned in 135.261)

Rate In cents
(without regard to zone)

1st pound or Each additional
fraction of a pound  pound or fraction

Books: printed music; bound volumes of academic theses; sound
recordings; pcrlodlcnis: other library materials; museum and her-
barfiim materials; 16-mm or narrower width films, filmstrips, trans-
parencies, slides, microfilms; scientific or mathematical kits, instru-
ments, or other devices: also, catalogs, guides or seripts for some of
these materials. See 385215, . oL o o o i 8 4

.15 Application of rates.

151 The rates in 135.11 and 135.12
are applied on the basls of weight of the
individual piece and the distance the
mail is sent.

To administer these rates, the earth is
considered to be divided into umnits of
area thirty minutes square, identical with
a quarter of the area formed by the inter-
secting parallels of latitude and merid-
ians of longitude. The distance between
these units of area are the basis of the
postal zones and shall be measured from
the center of the unit of area containing
the dispatching sectional center facility
or multi-ZIP Coded post office not serv-
iced by a sectional center facility. A post
office of mailing and a post office of de~
livery shall have the same zon~ relation-
ship as their respective sectional-center
facilities or multi-ZIP Coded post offices,
but this shall not cause two post offices
to be regarded as within the same local
zone. The postal zones are defined as
follows:

a. The local zone, the extent of which
is defined by the Postal Service. This
local rate currently applies to parcels
mailed at any post office for local de-
livery at that office; at any city letter-
carrier office or at any point within its
delivery limits for delivery by carriers
from that office; at any ffice from which
a rural route starts for delivery on the
same route; and on a rurai route for
delivery at the office from wlich the
route starts or on any rural route start-
ing from that office.

b. The first zone includes all territory
within the quadrangle in conjunction
with every contiguous quadrangle, rep-
resenting an area having a mear radial
distance of approximately fifty miles
from the center of a given unit of area.
The zone one rate applies to parcels
mailed between two post oftfices in the
same sectional center. <

c. The second zone include: all units
of area outside the first zone lying in
whole or in part within a radius of ap-
proximately one hundred and fifty miles
from the center of a given unit of area.

d. The third zone includes all units of
area outside the seécond zon: lying in
whole or in part within a radius of ap-
proximately three hundred miles from
the center of a given unit of area.

e. The fourth zone includes all units
of area outside the third zone lying in
whole or in part within a radius of ap-
proximately six hundred miles from the
center of a given unit of area.

f. The fifth zone includes all units of
area outside the fourth zone lying in
whole or in part within a radius of ap-
proximately one thousand miles from the
center of a given unit of area.

g. The sixth zone includes all units of
area outside the fifth zone lying 1. whole
or in part within a radius of approxi-
mately one thousand four hundred miles
from the center of a given unit of area.

h. The seventh zone includes all units
of area outside the sixth zone lying in
whole or in part within a radius of ap-
proximately one thousand eight hundred
miles from the center of a given unit of
area.

i. The eighth zone includes all units of
area outside the seventh zone.

-.152 For articles mailed between
Postal facilities, including armed forces
post offices, wherever located, the rates
according to zone apply, except that the
rates of postage for mail transported
between the United States, the Canal
Zone, Puerto Rico, or the possessions or
territories of the United States, includ-
ing the Trust Territory of the Pacific
Islands, on the one hand, and Army, Air
Force and Fleet post offices o1 the other,
or among the latter, shall be the appli-
cable zone rates for mail between the
place of mailing or delivery and the city
of the postmaster serving the Army, Air
Force or Fleet post office conzerned.

153 Gold coin, gold bullion, and gold
dust, between any two points in Alaska,
or between any point in Alaska and any
point in the other States or U.S. posses-
sions are charged the rate in 135.111b.
The gold must be enclosed in sealed pack-
ages not exceeding 50 pounds in weight
and sent by registered mail.

.154 An official zore chart may be ob-
tained free by request to the postmaster
at the office of mailing. For ZIP Code
numbers, consult the National ZIP Code
Directory.

155 The rates in 135,13 and 135.14 are™

computed on the basis of the weight of
the piece regardless of the zone to which
addressed. '

.156 The single piece rates and condi-
tions are applicable to forwarding aad
returning of parcels mailed at bulk rates.

135.2 Classification.

21 PFourth-class mail. Fourth-class
mail consists of mailable matter:

(1) Not mailed or required to he mailed
as first-class mail;

(2) Weighing sixteen ounces or more;
and

(3) Not entered as second-class mail
(except as specifically provided for trans-
ient rate matter).

.22 Fourth-class bulk zone rates.

221 The bulk fourth-class zone rates
in 135.112 are applied to mailings of 300
or more pieces of fourth-class mail of
identical weight. Parcels need not be of
identical size or content. Parcels which
weigh less than 15 pounds and measure
over 84 inches in length and girth com-
bined may not be mailed at these rates.
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222 Mailings of nonidentical pieces
may only be made if the mailer has dem-
onstrated that adeguate records are
maintained to verify and audit such
mailings and if the procedure has been
specifically authorized by the Director,
Office of Mail Classification, in accord-
ance with 145.8 or 145.9.

.223 Separation. The mailer must sep-
arate mailing pieces by parcel post zones
so that postage may be verified. This re-
quirement may be waived by the Postal
Service if the mailer demonstrates to the
satisfaction of the Postal Service that
records are maintained to enable the
Postal Service to accurately verify and
audit mailings of fourth-class bulk rate
parcels. The Director, Office of Mail
Classification, must specifically approve
systems for the acceptance of such mail-
ings.

.224 Special services. The insurance,
special delivery, special handling, and
COD services may be used on mailings
sent at bulk fourth-class zone rates.
However, special services may not be
used selectively for individual parcels
mailed at these rates. Selective special
services may be used in conjunction with
postage payment verification systems ap-
proved under the conditions stated in
135.222.

225 Markings Required. The words
“Fourth-Class Bulk Rates” or “Fourth-
Class Blk. Rt."” must be incorporated as
part of the permit indicia or be printed

. or rubber stamped above the address and

to the left or below the permit imprint.

.23 Bound printed matter.

231 Description. Only the following
specifically described material may be
mailed at the Bound Printed Matter
rates in 135.12. “Bound Printed Matfer”
is fourth-class matter that weighs one
pound or more but less than 10 pounds
and which:

a. Consists of advertising, promotional,
directory or editorial material, or any
combination of these.

b. Is securely bound by permanent
fastenings such as staples, spiral bind-
ing, glue; stitching, ete. Loose leaf bind-
ers and similar fastenings are not con-
sidered permanent.

¢. Consists of sheets of which at least
90 percent are imprinted with letters,
characters, figures or images or any
combination of these, by any process
other than handwriting or typewriting.

d. Does not have the nature of per-
sonal correspondence.

e. Is not a book eligible for mailing
as special fourth-class rate mail,

f. Is not a book which would be eligible
for mailing as special fourtihi-class rate
mail but for the inclusion of advertising
matter other than incidental announce-
ments of books that either (1) is not
permanently bound in the book itself or
(2) does not form an integral part of the
book itself.

g. Is not stationery, such as pads of
blank printed forms.

232 Markings Required. The words
“Bound Printed Matter” must be incor-
porated as part of the permit indicia
or be printed or rubber stamped above
the address to the left or below the per-
mit indicia. Mailings under the bulk rates
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in 135.122 must also be marked “Bulk
Rate” or “BLK RT,”

233 Separation Required for Bulk
Mailings, The mailer must separate mail-
ing pieces by parcel post zones so that
postage must be verified. Mail for each
parcel post zone must be further sepa-
rated and placed in sacks by cities or
States of destination in each instance
where there are 10 or more pieces of the
same post office or State, or where 5 or
more cafalogs weigh 10 or more pounds.
Use No. 3 mail sacks except when greater
volume reguires the use of No. 2 mail
sacks, When there is insufficient volume
for a direct sack or a State sack, combine
the pieces in sacks for mixed States by
parcel post zones. Label each sack to in-
clude parcel post zone separation and
destination. The total weight of pieces
placed in one sack must not exceed 70
pounds.

.234 Separations Recommended. In
addition to the separations required in
135.233, it is recommended that the mail-
er separate the pieces to the finest extent
possible in the manner prescribed by
134.43,

235 Optional Handling of Bulk Mail-
ings of Bound Printed Matter weighing
in excess of 2 pounds when addressed
for delivery in local parcel post zone
only.

Address labels and unaddressed pieces
weighing in excess of 2 pounds, at the
option of the mailer, may be mailed sep-
arately for local delivery at the office of
mailing subject to all of the following
conditions:

a. The address labels, which may not
measure less than 3 by 4% inches, must
show the full name and ZIP Coded ad-
dress of the sender and addressee and

must be sorted by the mailer to the .

fourth and fifth digit of the ZIP Code.

b. Postage must be paid by permit im-
prints for each label, including labels
returned as undeliverable. The imprint
may be placed on the pieces or on the
label. See § 145.11,

¢. The mailer must submit a completed
Form 3605 with each mailing.

« d. The total weight of pieces placed in
sacks, cartons, crates or any other types
of containers must not exceed 70 pounds,

e. The address labels must be sent to
the postmaster at the mailing (delivery)
office by the mailer.

f. Address labels bearing incorrect,
nonexistent or any other undeliverable
addresses will be corrected or endorsed to
show why they are undeliverable and re-
turned under cover to the mailer. Each
envelope shall be rated with postage due
at the address correction rate for each
address label contained in the envelope.
At the request of the mailer, the post-
master will notify the mailer, at mailer's
expense and by means specified by mail-
er, of the number of address labels being
returned. The request for notification
must accompany the labels. Correctly ad-
dressed labels will be held awaiting ar-
rival of the pieces.

FEDERAL

RULES AND REGULATIONS

g. Pieces will be deposited at the ac-
ceptance point designated by the post-
master. If the number of pieces deposited
is not enough or too many to match the
number of address labels, the postmaster
will notify the sender, or his designated
representative or agent, of the number
of pieces required to complete the de-
livery or the number in excess. If the ad-
ditional pieces are not delivered to the
post office within fifteen days, the excess
address labels will be returned under
cover to the mailer. As soon as deliveries
are completed, the postmaster will noti-
iy the sender or his representative of
the number of any excess pieces on hand.
Excess pieces may be called for by the
mailer without charge. Any excess pieces
not called for within fifteen days will
be returned to sender postage due at the
single piece bound printed matter rate.

.24 Special fourth-class mail

Only the following specifically de-
scribed articles may be mailed at the
special fourth-class rate provided by
135.13:

a. Books, including books issued to sup-
plement other books, of 24 pages or more,
at least 22 of which are printed, con-
sisting wholly of reading matter or
scholarly bibliography or reading matter
with -incidental blank spaces for nota-
tions and containing no advertising
matter other than incidental announce-
ments of books. Advertising includes paid
advertising and publishers’ own adver-
tising. Advertising may be in display,
classified, or editorial style. The identifi-
cation statement Special Fourth-Class
Rate—Books must be placed conspicu-
ously on the address side of each package.

b. 16-millimeter films or narrower
width films which must be positive prints
in final form for viewing, and catalogs
of such films of 24 pages or more, at least
22 of which are printed, except films and
film catalogs sent to or from commercial
theaters. The identification statement
Special Fourth-Class Rate—I16 mm or
narrower Films or 16 mm or narrower
Film Catalog must be placed conspicu-
ously on the address side of each package.

¢. Printed music whether in bound
form or in sheet form. The identification
statement Special Fourth-Class Rate—
Printed Music must be placed conspicu-
ously on the address side of each package.

d. Printed objective test materials and
accessories thereto used by or in behalf
of educational institutions for testing
ability, aptitude, achievement, interests,
and other mental and personal qualities
with or without answers, test scores, or
identifying information recorded thereon
in writing or by mark. The identification
statement Special Fourth-Class Rate—
Objective Test Materials must be placed
conspicuously on the address side of each
package,

e. Sound recordings, including inci-
dental announcements of recordings and
guides or scripts prepared solely for use
with such recordings. Player piano rolls

are classified as sound recordings. Mis-
cellaneous advertisements, including
trademarks, of persons or concerns other
than the record manufacturer, are not
permissible on title labels, protective
sleeves, jackets, cartons, and wrappers,
and such advertisements may not be
mailed as enclosures. The identification
statement Special Fourth-Class Rate—
Sound Recordings must be placed con-
spicuously on the address side of each
package.

f. Playscripts and manuscripts for
books, periodicals, and music. The iden-
tification statement Special Fourth-Class
Rate—Manuscript must be placed con-
spicuously on the address side of each
package.

g. Printed educational reference
charts, permanently processed for preser-
vation. The identification statement Spe-
cial Fourth-Class Rate—Educational
Reference Charts must be placed con-
spicuously on the address side of each
package.

h. Looseleaf pages, and binders there-
for, consisting of medical information
for distribution to doctors, hospitals,
medical schools, and medical students.
The identification statement Special
Fourth-Class Rate~—Medical Information
must be placed conspicuously on the ad-
dress side of each package.

Nore—When two or more articles described
in this section are mailed in the same pack-
age, the appropriate descriptive terms shall
be combined in the identification statement
placed on the address side. Example: Special
Fourth-Class Rate—Books and Sound Re-
cordings.

.25 Special fourth class presort rates.

251 Applicability. The presort rates
apply to special fourth-class rate matter
presorted by ZIP Codes, and mailed in
minimum quantities shown below at a
place designated by the postmaster.

252 Minimum Quantities. a. To qual-
ify as a presorted piece subject to the
special fourth-class presort Level A rate,
a piece must be one of a mailing of at
least 500 identical pieces receiving iden-
tical service and properly prepared and
presented in full sacks (see 135.252e)
destined for five-digit ZIP Code loca-
tions.

b. Mailings of at least 500 identical
outsides as described in 334.5 may qualify
for the presort Level A rate if they are
made up to preserve the five-digit ZIP
Code presort as prescribed by the post-
master. The postmaster may require
notification up to 24 hours before the
mailing is ready for presentation. The
mailer must comply with the post-
master’s instructions on how to separate
and present mailings of outsides. The
postmaster will coordinate such mailings
and obtain procedures for separation of
parcels through the Regional Logistics
Office.

¢. To qualify as a presorted piece sub-
ject to the special fourth-class presort
level B rate, a plece must be one of a
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mailing of at least 2000 identical sack-
able pieces receiving identical service
and properly prepared and presented:

(1) In full sacks or substantially full
sacks (see e(2) below) destined to five-
digit ZIP Code locations. Mail must be
separated and sacked to five-digit desti-
nations in this manner to the maximum
extent possible. (See e(1) below).

(2) The remainder in full sacks
destined to three-digit locations. All ma~-
terlal in such sacks must be addressed to
the same three-dlgit destinations.

d. A mailing will receive only one level
of presort rate: under 135.252a, 135,252b,
or 135.252c. A customer may however,
elect to send a product as two or more
mailings with separate maliling state-
ments in order to avall himself of the
two levels of presort rates.

e. For purposes of the bulk special
fourth-class rate schedule the following
definitions shall apply:

(1) Full sack shall mean at least eight
pleces or pleces sufficient in volume to
fill at least one-third of a standard No. 2
postal sack, or pieces sufficient in weight
to equal at least 20 pounds; ‘but not to
exceed 70 pounds.

(2) Substantially full sack shall mean
a postal sack containing at least four
pieces or either at least 20 or more
pounds or pieces sufficient in volume to
fill one-third of a standard No. 2 postal
satk but not to exceed 70 pounds.

(3) To qualify as identical pieces sub-
Jject to this rate schedule, all pieces must
be identical in weight. However, the size
and confent of each piece need not be
identical.

2563 Nonqualifylng pieces. Pieces
which are not sacked to flve-digit or
three-digit destinations as set forth in
135.251 are not considered presorted for
purposes of this rate schedule. Pleces
which are sacked to three or flve-digit
destinations but when sacked, do not
meet the “full” or “substantially full”
sack criteria do not gqualify for the pre-
sort rate and must be presented for mail-
Ing under a separate mailing statement
if mailed under permit imprint.

254 Nonidentical Pleces. Nonidenti-
cal pieces, including those of different
postage values, may be merged, pre-
sorted together, and presented as a
single mailing only when it has been
demonstrated by the mailer that records
are maintained to enable the Postal
Service to accurately verify and audit
mailings of such matter and the pro-
cedure has been specifically authorized
by the Director, Office of Mail Certifica-
tion, Washington, D.C.

2565 Markings Required. The appro-
priate identification Statement pre-
scribed by 135.24 must appear on the
address side of each plece preceded by
the word PRESORTED.,

256 Sack Labeling Reguirements.

Sacks must be labeled according to the
following examples: ;

RULES AND REGULATIONS
a. Five-digit destination

CLEVELAND OH 44101
5-DIGIT PRESORTED PP
FR J COMPANY BOSTON MA

b. City with unique 3-digit ZIP Code

CLEVELAND OH 441
MACHINE PRESORTED PP
FR J COMPANY BOSTON MA

or

CLEVELAND OH 441
NONMACHINE PRESORTED SPR
FR J COMPANY BOSTON MA

c. Sectlonal center

SCF CLEVELAND OH 440
MACHINE PRESORTED PP
FR J COMPANY BOSTON MA

or

SCF CLEVELAND OH 440
NONMACHINE PRESORTED SPR
FR J COMPANY BOSTON MA

257 Container or pallet labelling requirements,
a. Five-digit destination

CLEVELAND OH 44101
5-DIGIT PRESORTED PP
FR J COMPANY BOSTON MA

b. City with unique 3-digit ZIP Code

-

CLEVELAND OH 441
3 MACHINE PRESORTED PP
FR J COMPANY BOSTON MA

or

CLEVELAND OH 441
NONMACHINE PRESORTED PP
FR J COMPANY BOSTON MA

¢. Sectional center

FR J COMPANY BOSTON MA

or

SCF CLEVELAND OH 440
NONMACHINE PRESORTED PP
FR J COMPANY BOSTON MA
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2568 Bulk mail center machineability
criteria for special fourth-class matter.

The Parcel Sorter machineability
criteria are:

Weight: At least 1 pound but not over
25 pounds

Length: At Jeast 6 inches bul not over
34 inches

Height: At least 34 Inches but not over
17 inches

Width: At least 3 inches but not over
17 inches

(a) Mailing pieces that fall below the
minimum dimensions specified above are
considered SPR’s.

(b) Those exceeding the maximum
dimensions or irregular in shape are con-
sidered non-machineable parcels.

(¢) Mailers who are not sure of the size
classification of their pieces are advised
to consult with their local postmaster.

259 Presort verification. For each 50
sacks or fraction thereof in a mailing, ac-
cepting post offices shall verify the pre-
sort as follows:

8. Select two sacks of 5-digit makeup
and verify that no pieces are included
bearing other than the 5-digit ZIP Code
shown on the sack label, If a discrepancy
of more than one piece is found, the mail-
ing is disqualified.

b. For mallings that include sacks of
mail presorted to 3-digit ZIP Code desti-
nation, select three sacks and verify that
all pleces in a sack bear ZIP Codes hav-
ing the same first three digits of ZIP
Code as that shown on the sack label and
that no identical 5-digit ZIP Codes are
contained in quantities sufficient to make
up a full or a substantially full sack, as
appropriate for the presort rate level,
for mail addressed to the same b-
digit ZIP Code destination, If it is found
that one 5-digit sack could have been
made up separately from the pieces in a
3-digit sack, the mailing is disqualified.
If more than two pieces are found in any
sack made up to the same 3-digit ZIP
Code destination that bear a different
first three digits of ZIP Code, the mail is
disqualified.

¢. If a mailing is disqualified, the next
mailing by the customer at presort
rates should have twice the num-
ber of sacks verified as specified in a. and
b. above, and such intensified verifica-
tion shall be extended to one-fifth of the
customer's mailings during the following
six month period.

26 Fourth-class library rate

Only the articles specifically described
in this section may be mailed at the
fourth-class library rate provided by
135.14. The identification statement
Library Rate must be placed con-
spicuously on the address side of each
package. Each package must show in the
address or return address the name of a
school, college, university, public library,
or name of a nonprofit religious, educa-
tional, seientific, philanthropie, agricul-
tural, labor, veterans, or fraternal orga-
nization or association. No permit is re-

quired,

1 A width of 4 Inches & required for parcels
lese than 9 inches long.
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261 The {ollowing specific items
when loaned or exchanged between
schools, colleges, or universities and
public libraries, museums and herbaria,
nonprofit religious, educational, sci-
entific, philanthropic, agricultural,
labor, veterans, or fraternal organiza-
tions or associations: or when coopera-
tively processed by libraries; or loaned
or exchanged between libraries, organi-
zations, or associations, and their mem-
bers, readers, or borrowers, may be
mailed at the library rate:

a, Books, consisting wholly of reading
matter, scholarly bibliography, or read-
ing matter with incidental blank spaces
for notations and containing no adver-
tising other than incidental announce-
ments of books.

b. Printed music, whether in bound
form or in sheet form.

¢. Bound volumes of academic theses
in typewritten or duplicated form.

d. Periodicals, whether bound or un-
bound.

e. Sound recordings. (See also 136.-
262b) .

f. Other library materials in printed,
duplicated, or photographic form or in
the form of unpublished manuseripts.

g. Museum materials, specimens, col-
lections, teaching aids, printed matter,
and interpretative materials intended to
inform and to further the educational
work -and interests of museums and
herbaria.

262 The following specific items when
set to or from schools, colleges, univer-
sities, public libraries, museums and
herbaria and to or from nonprofit reli-
gious, educational, scientific, philan-
thropic, agricultural, labor, veterans, or
fraternal organizations or associations,
may be mailed at the library rate:

a. 16-millimeter or narrower width
films; filmstrips; transparencies; slides;
microfilms; all of which must be positive
prints in final form for viewing.

b. Sound recordings.

¢. Museum mafterials, specimens, col-
lections, teaching aids, printed matter,
and interpretative materials intended to
inform and to further the educational
work, and interests of museums and
herbaria.

d. Scientific or mathematical kits, in-
struments, or other devices.

e, Catalogs of the materials in 135.262
a-d and guides or scripts prepared solely
for use with such materials.

.263 'The address on each piece mailed
at the rates provided by 135.13 and 135.14
must include the complete ZIP Code.

13. In § 135.3 revise .31 and revise the
heading and desecription of .311 to read
as follows:

135.3 Weight and size limits.

31 Limits. The following size and
weight limitations apply to all fourth-
class parcels. Additional limitations for
Bulk Zone rate and Bound Printed Mat-
ter are contained in 136.22 and 135.23,

311 Parcels mailed between post of-
fices with over 949 revenue units. Parcels
mailed at these post offices in the 48 con-
tiguous States of the United States ad-
dressed for dellvery at the same office
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or to another such post office in the 48
contiguous BStates. (See exceptions in
135.312.)

14. In 135.3124 strike out the words “of
the second, third, or fourth class” and
insert “with 949 revenue units or less”
in lieu thereof; in 135.312b strike out the
words “class of”.

15, Section 135.4 is revised to read as
follows:

135.4 Payment of postage.

41 Single piece rate mailings. Mail-
ers of articles at single piece rates may
.use any method of paying postage,

.42 Bulk rate mailings.

Mailers of fourth-class matter at
bulk rates must pay postage by permit
imprint and shall complete and submit
with each mailing a Form 3602, or Form
3605, as appropriate.

16. In 135.512 strike out “135.214, 135.-
215, and 138.3” and insert “135.255, 135.~
232, and 139" in lieu thereof.

17, In 135.5 strike out the heading of

.52 and insert “Parcel Post” in lieu
thereof.

18. At the end of § 135.521 add new i
reading as follows:

DEL AN

i. Enclosures or attachments for which
postage is paid at the first-class rate
in accordance with Part.139.

19. In section 135.6 strike out the en-
tire section heading, including the sec-
tion number; strike out the next entire
section heading, including section num-
ber of .61 and insert “.53 Bound Printed
Matter” in lieu thereof; strike out the
first word of the sentence following re-
designated .53 and insert “Only the” in
lieu thereof; redesignate .62, .621-.623,
as 54, 541-543; strike out “135.621c”
from redesignated .541h and insert “c” in
lieu thereof; strike out “in 135.621b"
from redesignated .641c; strike out “in
135.621c” from redesignated .541d; strike
out “135.622¢” from redesignated .542b
and insert ‘¢” in lieu thereof; strike out
“in 135.622b™” from redesignated .542¢;
strike out “135.622¢” from redesignated
.542e and insert “135.542¢” in lieu there-
of; strike out the period at end of re-
designated .543, insert 8 comma in lieu
thereof and add the words “and 139.3”.

20. Redesignate § 135.7 as 135.6, and
add new section 135.7 reading as follows:

1357 Addressing. The address of all
fourth-class matter mailed at bound printed
matter, bulk parcel post, library, and spe-
cial rate fourth-class rates must contaln
& complete ZIP cude.

21. In § 135.8 redesignate .82 as .83;
revise .81 and add .82 to read as follows:

135.8 Place of malling.

.81 Articles mailed at single piece
fourth-class rates may be mailed at a
post office, branch, or station, or handed
to a rural or star route carrier.

82. Mailings at bulk or presort dis-
count rates must be made at a station
or branch specified by the postmaster.

PArT 136—AIR AND PrIORITY MAIL

22, In seetion 136.1 revise .11 and add
new .13 to read as follows:

136.1 [Amended].

Jd1  Alrmafl,

12, 1976




Weight Kind of mall Rate

1007 or less.. Alr postal or post 14 conts cach.
cards.

17 pents for the Ist
ounce or {raction;
15 cents for each
additional ounce
or fraction.

» . . -

Letters and
packages.

.13 Bulk presort Rate. The bulk pre-
sort rate is equal to the single piece
Airmail rate less 1 cent for each piece
that is part of a group of 10 or more
pieces sorted to the same five-digit ZIP
Code, or of a group of 50 or more pieces
for the same three-digit ZIP Code when
they are presented at one post office as
part of a single mailing of not less than
500 pieces of airmail of identical size
and weight. The provisions of 131.12,
131.4, 131.5, 131.6 are applicable to such
mailings.

23. In § 136.2 strike out the words “Air
parcel post” and “airmail” in .234 and
insert “Priority Mail” in lieu thereof; in
235 and .236 strike out the word “air-
mail” and insert “Priority Mail" in lieu
thereof.

24, In § 136.3 strike out the word “Air-
mail” in .31 and .32 and insert “Priority
Mail” in lieu thereof; add new .33 read-
ing as follows:

136.3 [Amended]
» . . - »
33 Nonstandard airmail.

weighing one ounce or less is nonstand-
ard unless it meets the following size
standards:

a. length not greater than 11,5 inches,
and

t()i. height not greater than 6.125 inches,
an

3. thickness not greater than .25 inch,
an

| FIRST-CLASS MAIL
U, POSTAGE

| PAID 13¢

| PERMIT No.1

FIRST-CLASS MAIL
U.S. POSTAGE
PAID
New York, N.Y.
Permit No. 1

RULES AND REGULATIONS

d. an aspect ratio (ratio of height fo
length) between 1:1.3 and 1:1.5 inclusive.

Nonstandard mail often results in de-
lays or damage to mail because it does
not lend itself to machine processing.
For this reason, mailers are encouraged
to avoid mailing nonstandard airmail. It
is anticipated that a surcharge will be
imposed sometime in calendar year 1978
for nonstandard airmail.

25. Section 136.4 is revised fo read as
follows: :

136.4 Payment of postage.

41 Single Piece Rate. Mailers of air-
mail matter at single piece rates may
pay postage by adhesive stamps,
stamped envelopes and postal cards,
mefer stamps, and permit imprints.

42 Bulk Rate. Mailings of airmail
matter made at presort rates must be
paid by meter stamps or permit
imprints. Metered postage must be for
the airmail rate less 1 cent for qualify-
ing lower rated pieces and the full air-
mail rate for residual pieces.

43 Annual Fee. A first-class presort
mailing fee of $30 must be paid once
each calendar year at each office of mail-
ing by or for any person who mails first~
class or airmail matter at presort rates.
Any person who engages a business con-
cern or another individual to maifl for
him must pay the $30 fee. This fee is
separate from the fee that must be paid
for a permit to mail under the permit
imprint system (145.1).

26. In section 137.2 revise .262 to read
as follows:

137.2 T[Amended],

- . » ~ .
26 ZIP coding of Mail.

- - - . L

262 Presorting ang postage charges.
When identical pieces of individually ad-

28489

dressed matter are included in a single
mailing at the bulk rates in 131.12, 134.-
12, 135.122, 135.132, and 136.13, the mail
must be prepared as prescribed for each
bulk category.

PART 145—PERMIT IMPRINTS

27. In section 145.1 strike out “$15" in
.11 and insert “$20" in lieu thereof.

28. In section 145.2 add the letter “a.”
immediately before the first sentence,
and add new b. as follows: s

145, [Amendedl.

- . . - »

b. The position of the imprint on
fourth-class bound printed matter may
be varied so that automatic data process-
ing equipment may be utilized to simul-
taneously print the address, imprint and
other postal information. The permit
may be placed on the parcel or on the
label for items mailed under the provi-
sions of 135.235.

29. In § 145.3 add the following sen-
tence at the end of .32: “Permit indicia
may include: amount of postage paid,
weight of piece, and markings required
by 131.5, 134.436 or 135.2.”; redesignate
.33 as 34 and add new .33 reading as
follows:

1453 Content of permit imprints.

. - » » -

33 Mail with special services. Per-
mit mail with special services paid by
permit must show First-Class Mail, if
first-class mail; U.S. Postage and Fees
Paid; City and State; and Permit num-
ber. The company may be shown in
place of the city and permit number in
accordance with 145.34.

30. In section 145.4 strike out a.-d. and
insert in lieu thereof the following:

1454 Form of permit imprints.

PRESORTED
FIRST CLASS MAIL
US POSTAGE PAID

NEW YORK, NY

Pemmit No. 1

FEDERAL REGISTER, VOL. 41, NO. 134—MONDAY, JULY 12, 1976

-
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b. Second-, Third-, and Fourth-Class Mail (Date and First-Class Mail omitted)

US. POSTAGE SRS\ ——Yvsrostaecl—
—1 PAaDB OOA = rao ;
——{PERMITNo.1 St/ Sy
U : BOUND PRINTED MATTER BLK RT
o L TA, <ot ‘;‘Z;‘“ US POSTAGE
Permle Now 3 Permit No. } PA'D
29 Gode 1ot 20 Code 004 John Doe Company: New York. NY
Permit No. 1
PRESORTED FOURTH-CLASS BULK RATE
SPECIAL FOURTH-CLASS RATE U.S. POSTAGE PAID
US POSTAGE PAID NEW YORK, NY
New York, NY Permit No. 1
Pemit No. 1 .
¢. Bulk Third-Class Mail:
BULK RATE BULK BATE Rolua ol BULK RATE
U.S. POSTAGE | 1S, POSYAGE 79¢ PAID S POSTACERAID
PAID ‘ 7'9¢_ PAID Chicago, 111 60607 i
| PERMIT No.1 Permit:No. 1 Permit No. 1 John Doe Campany

Nonprofit Org,
U.S. POSTACGE

PAID
PERMIT No.1

[

(FIRST-CLASS)

PERMIT No.

L

FIRST-CLASS MAIL
POSTAGE & FEES PAID

1 OZ USAF

FEDERAL REGISTER, VOL. 41, NO. 134—MONDAY, JULY 12, 1976

Nonprofit Org. Nonprofit Organization
| U.S. POSTAGE U.s. POSTAA'G;
1.8¢ PAID 1.8¢ P
New York, N.Y
Permic No. 1 :::rmi‘:r;:lu. 1
QV‘ 01 FIRST-CLASS MAIL

L

POSTAGE & FEES PAID

FIRST-CLASS MAIL

USAF
PERMIT No.

L

FOURTH-CLASS MAIL

USAF
PERMIF No. ;

POSTAGE & FEES PAID|

POSTAGE & FEES PAID
13¢ USAF
PERMIT No.

ARRRNERN




31. In section 145.5 redesignate .51b,
c. and d as .ble, d, and f respectively;
strike out the words ‘“‘Form 3602" in .53
and .55 and insert ‘“Form 3602 or 3605"
in lieu thereof; strike out the words
“Form 3602" in .566b and insert “(Form
3602 or 3605) " in lieu thereof; strike out
the words “Forms 3602” in .566¢ and in-
serf “statement of mailing” in lieu
thereof; redesignate .565c¢ as .565d; add
new .51b and e reading as follows; re-
designate .5656b as .565¢ and revise to
read as follows; add new .565b reading as
follows:

145.5 Mailings with permit imprints.

51 Minimum quantities.

. L »

b. First-class bulk presort rate. 500
pieces of identical size and weight.

- * - * L

c. Fourth-class zone bulk rate mail. 300

or more pieces of identical weight.

.56 Payment of postage.
. - > L *

b. Verify mail is properly prepared. See
131.43, 131.5, and 135.25 for presort re-
quirements.

c. Fill out the back of the mailing
statement (Form 3602 or 3605) and at
the same time, by carbon, prepare Form
3607. If the mailer requests a receipt, he
must present a duplicate” copy of the
mailing statement which will be deliv-
ered to him after the back is filled out.

32, In section 145.84 strike out the first
sentence and insert the following in lieu
thereof: “An optional procedure for
items of identical weight must be ap-
proved by the Regional Postmaster Gen-
eral. An optional procedure for items of
nonidentical weight must be approved
by the Office of Mail Classification.”

A Post Office Services (Domestic)
transmittal letter making these changes
in the pages of the Postal Service Man-
ual will be published and will be trans-
mitted to subscribers automatically. No-
tice of the issuance of this transmittal
letter will be published in the usual
manner in the FEDERAL REGISTER through
:lulx gppropriate amendment to 39 CFR

1

(39 U.S.C. 401, 3623.)

RoOGER P, CRAIG,
Deputy General Counsel,

[FR D0c.76-19627 Filed 7-6-76;9:36 am |

Title 40—Protection of Environment
CHAPTER I—ENVIRONMENTAL
PROTECTION AGENCY
SUBCHAPTER C—AIR PROGRAMS
[FRL 578-8|
PART 52—APPROVAL AND PROMULGA-
TION OF IMPLEMENTATION PLANS
Revision to New Jersey State
Implementation Plan

_On April 27, 1976 the Region II Office
of EPA received proposed revisions to the
\‘ey.' Jersey State Implementation Plan.
This reyision request was submitted in

RULES AND REGULATIONS

accordance with all applicable EPA re-
quirements as contained in 40 CFR Part
51 and consists in part of administrative
orders signed by the Commissioner of
the New Jersey Department of Environ-
mental Protection. These administrative
orders were issued pursuant to N.J.A.C.
7:27-9.5(a), Temporary Variances, and
revise the allowable sulfur in fuel con-
tents contained in 7:27-9.2¢(a) of Sub-
chapter 9, Sulfur in Fuels, of the New
Jersey Administrative Code.

The proposed revisions relax the sul-
fur'in fuel requirements for eight sources
in Salem County, eight sources in Cum-~
berland County and one source in Cape
May County. Details of these proposed
changes are contained in a May 21, 1976
FEDERAL REGISTER notice (41 FR 20895)
which announced receipt of the revision
request and solicited public comments
for a period of 15 days. .

In that notice, EPA stated its deter-
mination that the State’s technical anal-
ysis was not adequate to justify approval
of the revision request as regards four
of the sources. This was due to a lack of
information on the potential for occur-
rence of aerodynamic downwash. Subse-
quently, three of these sources, Bridgeton
Dyeing and Finishing Corporation
(Bridgeton City), E. I. du Pont de
Nemours and Company (Deepwater) and
National Bottle Company (Salem City),
were found to be too small to have a
major impact upon ambient air quality.
During the public comment period, the
fourth source, Owens Illinois, Inc.,
(Bridgeton City) requested an additional
60 days to perform the necessary techni-
cal analysis for downwash. As a result,
the Regional Administrator has extended
the public comment period on the pro-
posed revision as it relates to the Owens
Illinois Bridgeton facility until August 6,
1976. Pending EPA final action as regards
this source, the current sulfur-in-fuel-oil
limitation of 1.0%, by weight, will re-
main in effect.

Several comments were received dur-
ing the public comiment period estab-
lished by the May 21, 1976 notice. In
addition to the previously discussed ex-
tension request from Owens Illinois, ad-
ditional information regarding the po-
tential for aerodynamic downwash was
supplied by National Bottle Company
and E. I. du Pont de Nemours Company.

Another commentator, Atlantic City
Electric Company requested that the New
Jersey revision should be made effective
for a period of twelve months rather
than for the six-month period as con-
tained in the State's proposal. One part
of the New Jersey Department of Envi-
ronmental Protection’s (NJDEP's) com-
ments dealt with this same point. NJDEP
correctly indicated that their adminis-
trative orders (issued pursuant to
NJ.AC, 7:27-9.5(a)) and not N.J.AC.
T7:27-9.2(a), the regulation itself, will ex~
pire in six months. EPA’'s May 21, 1976
notice may not have been clear on this
point. Nevertheless, EPA only has author-
ity to approve the New Jersey revision
for the six month period referred to in

-5
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the State's administrative orders. Fur-
ther extensions beyond this period will
have to be granted by the State and sub-
mitted as another plan revision for EPA
approval.

NJDEP also requested in their com=-
ments that five sources not included in
EPA’'s proposed revision notice be in-
cluded in this final action. Similar com-
ments were received from the Cumber-
land County Planning Board and others.
These facilities were included in the air
quality analysis submitted by the State
as part of its revision request and were
considered during the State’s public hear-
ing held on April 19, 1976. The facilities
were not, however, issued administrative
orders by the State of New Jersey as
were the other seventeen sources cov-
ered by this request. Since EPA’s action
consists solely of approving or disapprov-
ing the administrative orders issued by
the State, and no such orders were issued
to these sources, EPA has no authority
upon which to act. If these five sources
ultimately are granted exceptions to Sub-
chapter 9 sulfur in fuel limitations pur-
suant to N.J.A.C. 7:27-9.2(a) approval/
disapproval action by EPA can be
initiated.

Four commentators, among them the
City of Philadelphia and the Region III
Office of EPA, indicated concern about
the impact of the proposed revisions on
air quality outside the New Jersey coun-
ties affected by the proposed revision.
Region IIT's comments were received
after a 10-day extension of the comment
period had been granted to the Region
IIT Administrator at his request.

The air quality impact of this proposed
revision on downtown Philadelphia has
been assessed by the Region II Office.
An impact analysis for other areas not
analyzed by New Jersey was unnecessary
due to the fact that air quality in these
areas is sufficiently below standards.
This is in contrast to downtown Phila-
delphia which only just recently has at-
tained the primary annual air quality
standard for sulfur dioxide.

Based on the most recent air quality
data for downtown Philadelphia and an
estimate of the potential impact of this
revision, it has been determined that a
contravention of standards will not be
caused. However, the Region II Office

. intends to review on a monthly basis air

quality data for the downtown Philadel-
phia area. This data should be obtained
and analyzed by New Jersey prior to any
application to EPA to extend their cur-
rent administrative orders beyond the
initial six-month period.

After review of all relevant material,
the Administrator has determined that
the proposed revision is consistent with
current EPA policies and goals set forth
in the requirements of section 110(a) (2)
(A)~(H) of the Clean Air Act and EPA
regulations in 40 CFR Part 51 in that the
proposed revision will not result in the
contravention of any applicable ambient
air quality standard. Therefore, the Ad-
ministrator is approving the proposed
New Jersey revision for the sources and
sulfur limitations listed in Table 1.
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TanLe 1

Sulfur in fuel
limitations
(Sulfur by
weight
percent)

Location

National Bottle Corp......._ ..
E. I. duPont de Nemours and C
eine—UBA. ool
B. F. Goodriehy Chemical Co. .
Anehor Hocking Corp. ..o ...
Atlantie City Electrie Doepwater
E. I. duPont de Nemours and Co.
Mannington Mills, Tne_ ... .. ...
Atlantic City Electric B. L. England Siatior
Kerr Glass Manufacturing Corp. ...
Loone Industries. oo . ... .. - Bi
P Food Corp. - .. ... o L . .. Vine!
Bridgeton Dyeing and Finishing Corp.. ... ...
Whitehead Brothers Co...... el
Vinaland Chemieal Co..._ oo oonnooe ool
Owens Winols, Inc., Kimble Products Div...... ....do

.. Salem City, Salem County...
.. Deepwater, Salem County___
Salem City, Salem County...
Pedricktown, Salem County.
Sglem City, Salem County._..
Pennsgrove, Salem County. .
.. Carney’s Point, Salem County.
.. Salem City, Salem Connty ... ___
.. Bessley Point, Cape May County.
-- Millville City, Cumberland County.
. Brid{:eton. Cumberland County .. .
d City, Cumberland County. ..
Bridgeton City, Camberland County ..
~ = . Haleyville, Cumberland County.......
Vineland City, Camberland County. ..

Ary

P T e R

A HN AL NSO SOOD

Effective date: These revisions will be-
come effective July 12, 1976 since they
do not result in the imposition of addi-
tional substantive burdens on affected
sources and can be implemented with-
out delay if the sources so desire,

(42 US.C. 1857¢-5and 9.)
Dated: July 1, 1976.

RusseLL E. TRAIN,
Administrator,
Environmental Protection Agency.

Part 52 of Chapter I, Title 40 Code of
Federal Regulations is amended as
follows:

Subpart FF—New Jersey

1. In §52.1570 paragraph (c) “is
amended by adding a new subparagraph
(12) as follows:

§ 52.1570 Idenmtification of plan.

- - . - -

(c) * =

(12) Revisions consisting of 16 admin-
istrative orders issued pursuant to the
New Jersey Administrative Code
(N.J.AC) 17:27-95(a) and technical
support for these orders received on
April 27, 1976 from the New Jersey De-
partment of Environmental Protection.

[FR Doc.76-19919 Filed 7-9-76;8:45 am]

|FRL 570-1)

PART 52—APPROVAL AND PROMULGA-
TION OF IMPLEMENTATION PLANS

Virgin Islands Implementation Plan;
Revision

On January 21, 1976 the Virgin Islands
submitted for approval to the Region II
Office of the Environmental Protection
Agency a proposed revision to the Virgin
Islands Implementation Plan. The revi-
sion, adopted after public notice and
hearing, contained an amended 12 V.I.R.
& R. 9:204-26, entitled “Sulfur Com-
pounds Emissions Control.” On May 13,
1976 EPA published in the FEDERAL REG-
1sTER notice that it intended to approve
the proposed revision insofar as it applies
to the islands of St. Thomas and St.
John (41 FR 19670), The adequacy of
the proposed revision as it concerns the
island of St. Croix is still under review
in the Regiondl Office. Recent sulfur
oxide ambient air quality data indicates

FEDERAL

that national ambient air gquality stand-
ards are contravened on St. Croix. EPA
is attempting to validate these findings
and-will withhold further action on the
revision as it relates to St. Croix until
a satisfactory determination that na-
tional ambient air quality standards wil)
be attained is made.

The EPA's proposed approval of the
revision, which concerns the control
strategy for sulfur oxides in the Virgin
Islands, was subject to a 15-day public
comment period subsequent to its publi-
cation on May 13. Copies of the regula-
tion, the certification required by 40 CFR
51.4(d), and the technical justification
documents, which had been submitted on
January 21 and April 5, 1976, were avail-
able for public inspection at EPA’s Offices
in New York City and Washington, D.C.,
and in Charlotte Amalie, St. Thomas, at
the Office of the Virgin Islands Depart-
ment of Conservation and Cultural Af-
fairs. No comments were received during
the period.

After review of all documents submit-
ted, the Administrator finds that the
revision meets the requirements of sec-
tion 110(e) (2) (A)-(H) and EPA regu-
lations found at 40 CFR Part 51. The
purpose of this Notice is to publish the
Administrator’s final aproval of this revi-
sion, as it applies to St. Thomas and St.
John, in accordance with Section 110 of
the Clean Air Act. This approval is effec~-
tive immediately on July 12, 1976, for
reasons more fully discussed below.

This final approval action incorporates
one minor change in the text of the reg-
ulation as originally proposed. At the
request of the EPA, the Governor of the
Virgin Islands, acting under his emer-
gency powers as set forth in 3 V.IC.
§ 938, repromulgated the regulation and
resubmitted it to the Agency on June 3,
1976. The Governor's action had the
effect of placing in the regulation itself
certain operating conditions applicable to
the Virgin Islands Water and Power Au-
thority facility on St. Thomas. These
operating conditions were previously con-
tained in an Administrative Order issued
by the Virgin Islands Department of
Conservation and Cultural Affairs and
submitted to EPA as part of the technical
support documentation, and were devel-
oped as a result of testimony presented
during & public hearing held by the
Virgin Islands in accordance with 40 CFR

51.4. They were included in the material
available for public inspection during the
aforementioned EPA public comment
period.

The change effected by the Governor
adds new language to paragraph (a) (3)
of 12 VIR. & R. 9:204-26. That para-
graph provides that notwithstanding
other provisions of the regulation—
which permit the burning of fuel oil
with & sulfur content, by weight, of up to
2 percent on St. Thomas—no person may
burn fuel oil so as to cause contravention
of any national ambient air quality
standard. To that end, the new lan-
guage sets limitations on the maximum
gllowable operating capacities of the
three generating units at the St. Thomas
power plant, when they are using fuel
oil with a sulfur content, by weight, be-
tween 1.5 percent and 2 percent. Since
these capacity limitations are an es-
sential element of the control strategy
designed to attain and maintain the na-
tional ambient air quality standards for
sulfur oxides in the Virgin Islands Air
Quality Control Region, EPA believes
that they should be contained in the
regulation itself and not in an extrane-
ous document such as an Administrative
Order. The Governor of the Virgin Is-
lands agreed with EPA and therefore
implemented this minor change.

For a more complete synopsis of the
Implementation Plan revision hereby
approved, reference is made to the May
13 FeEpErAL REGISTER Notice, or to the
documents on file in Washington, D.C.,
New York and Charlotte Amalie.

This action is effective immediately on
July 12, 1976. The Administrator finds
that good cause exists for making the
action immediately effective in that the
Virgin Islands fully complied with all
public notice and hearing requirements
of 40 CFR Part 51; diffusion modeling
has shown that the regulation will not
cause or contribute to any contravention
of national ambient air guality stand-
ards for sulfur oxides on St. Thomas; no
other State or air quality control region
will be affected; only one major source,
the St. Thomas power plant, will be af-
fected by the revision; and the Adminis-
trator’s approval action imposes no ad-
ditional burden on affected persons.
(Secs. 110 and 301(c), Clean Alr Act,
U.8.C. 1857¢-5, 1857g~(¢) ).)

Dated: July 1, 1976,

RusseLL E, TRAIN,
Administrator.
Subpart CCC—Virgin Islands

Part 52 of Chapter I, Title 40, Code of
Federal Regulations, is amended as fol-
lows:

1. Section 52.2770 is amended by re-
vising paragraphs (¢) (3) and (4) as fol-
lows:

§ 52.2770 Identifieation of plan,

(42

» . L Ll -
(¢c) Supplemental information was
submitted on:
- - - - -

(3) January 21, 1976, Revised Control
Strategy for Sulfur Oxides.
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(4) June 3, 1976, amended Revised
Control Strategy for Sulfur Oxides:

2. A new § 52,2780 is added as follows:

§ 52.2780 Control strategy for sulfur
oxides,

(a) The requirements of § 51.13 of this
chapter are not met since there has not
been a satisfactory demonstration that
the Virgin Islands plan provides for the
attainment and maintenance of the na-
tional ambient air quality standards for
sulfur oxides on the island of St. Croix.

(h) 12 VIR. & R. 9:204-26, as sub-
mitted to EPA on January 21, 1976, and
as amended and resubmitted to EPA on
June 3, 1976 is approved as it applies to
the islands of St. Thomas and St. John.
The said regulation is not approved as it
applies to the island of St. Croix because
of the inadequacy of the control strategy
demonstration noted in paragraph (a)
of this section. Accordingly all sources on
St. Croix are required to conform to the
sulfur-in-fuel limitations contained in
12 VIR. & R. 9:204-26 as originally sub-
mitted to the EPA on January 31, 1972.

[FR Doc.76-20129 Filed 7-9-76;8:45 am)]
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PART 124—STATE PROGRAM ELEMENTS

NECESSARY FOR PARTICIPATION IN

THE NATIONAL POLLUTANT DIS-
CHARGE ELIMINATION SYSTEM

PART 125-—NATIONAL POLLUTANT
DISCHARGE ELIMINATION SYSTEM

Application of Permit Program to
Agricultural Activities

On February 23, 1976, the Environ-
mental Protection Agency (EPA) pro-
posed regulations for applying the Na-
tional Pollutant Discharge Elimination
System (NPDES) permit program to
agricultural activities (41 FR 7963).
These regulations were proposed in ac-
cordance with the June 10, 1975, court
order issued following the decision of
the Federal District Court for the Dis-
trict of Columbia in the case of NRDC v.
Train (396 F. Supp. 1393, 7 ERC 1881
(D.D.C. 1975) 1. Although EPA is pursu-
ing the appeal of this case, the Agency
Is required by court order to proceed with
the promulgation of these regulations.
For a detailed history of the develop-
ment of the proposed regulations see the
preamble to the proposed regulations for
concentrated animal feeding operations
1_);1}){1@51)9(] November 20, 1975 (40 FR
o 2),

EPA solicited comments concerning
the proposed regulations and received
more than one hundred twenty written
statements in response. These comments
are available for public inspection at
EPA, and have been entered into the
record Tor the development of these final
regulations,

SUMMARY OF THE FINAL REGULATIONS
These regulations clarify EPA’s
NPDES jurisdiction over discharges of

pollutants from agricultural activities by
defining which sources of pollutants are
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point sources, and thus subject to the
NPDES permit program. It has been de-
termined that, because of the reasons
explained below, point sources in the
agricultural activities category are con-
veyances from which irrigation return
flow is discharged as a result of the con-
trolled application of water by any per-
son. These point sources will be subject
to the general permit program to be
proposed shortly in the FEDERAL REGISTER.
It is anticipated that under this gen-
eral permit program few owners or op-
erators will be required to submit ‘ap-
plications or other information to the
permit-issuing authority, In addition, few
owners or operators will be required to
monitor, inventory, sample, record, sub-
mit reports, install pollution control de-
vices, or otherwise change their method
of operation. However, it must be em-
phasized that these regulations are not
intended to supersede or supplant exist-
ing State regulations for control of pol-
lution from agriculture, and/that owners
and operators affected by State regula-
tions remain subject to such regula-
tions. Also, as section 208 plans are de-
veloped and implemented, pollution con-
trol requirements may be necessary
where these plans identify solutions to
substantial water quality problems.

RESPONSE TO COMMENTS

In the more than one hundred twenty
comments received, several diverse issues
were raised and discussed, concerning
the application of the regulatory pro-
gram to agricultural activities generally,
the direction and impact of the program,
and the contents of the regulations them-
selves. Although many of the comments
went well beyond the scope of these reg-
ulations, the major relevant issues raised
and their resolution with regard to these
final regulations are discussed below,

1. The application of the regulatory
program to agricultural activities. The
comments concerning EPA’s approach to
applying the NPDES permit program to
point sources in the agricultural activ-
ities category, as required by the court
order, expressed a variety of opinions.

a. Practical considerations. A few
commenters asserted that the program
was not comprehensive enough, that
more agricultural sources should be cov-
ered, and that conventional individual
permits should be issued to each owner
or operator of such sources. These com-
menters suggested that all agricultural
runoff that is channeled into ditches,
bipes or culverts before being discharged
into navigable waters should be subject
to the permit program regardless of
whether or not such runoff is a result of
the controlled application of water. Ac-
cording to these commenters, subsurface
as well as surface irrigation return flow
should be included. These comments
were carefully considered, but it has
been determined not to expand the defi-
nition of point source at this time. How-
ever, depending on the effectivencss of
the general permit program, the results

of the on-going research program, and

other changing factors, it may be neces-
sary to re-examine, expand or contract
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the definition of agricultural point
source.

Several commenters questioned the
legality, practicality, rationality and
feasibility of EPA’s approach. Although
some commenters regarded the program
as legally adequate and within the
bounds of the law, they pointed to sev-
eral practical considerations that appear
to make the program unworkable. For
example, the problems inherent in many
irrigated areas concern the reuse of ir-
rigation water and the multiple respon-
sibilities among users for the quality of
the water as it passes from one irrigated
farm to another before being discharged
into navigable waters. Thus, it is argued,
it would be unjust to impose monitoring,
inventory or pollution control require-
ments on the downsfream user where
many upstream users may well have con~
tributed to the problem. This potential

(injustice is a legitimate concern, but is

better addressed in the context of the
general permit program.

Another issue raised by commenters
concerns water and property rights pro-
vided for by State law. Any change in
the current use and management sys-
tems of irrigation water, argued some
commenters, would disrupt the complex
legal doctrine of prior appropriation wa-
ter law used in many western states to
allocate water resources.

A few commenters suggested that EPA
had missed the point entirely. EPA had
yet to prove that irrigation return flow
contained any pollutants, according to a
handful of commenters, and thus should
not impose any permit requirements
where there was no discharge of pol-
lutants. Another commenter recom=-
mended that EPA focus its attention on
salinity problems, not irrigation. It was
also noted that dilution and desaliniza-
tion plants are appropriate forms of pol-
lution control to combat pollutant dis-
charges from agricultural sources.

b. Legal issues. Aside from these prac-
tical considerations, many commenters
questioned the legality of the program,
stating that the scant legislative history
could not be relied upon as indicative
of Congressional intent. Also, a few com-~
menters pointed ouf that agriculture was
included in discussions of nonpoint
sources in the legislative history, and in
the FWPCA itself. Other commenters
drew on the FWPCA to argue that there
is no legal authority to distinguish and
regulate irrigation, while leaving dry
land farming unregulated. However, in
the case of NRDC v. Train, the court
acknowledged that EPA should exercise
discretion “to determine what is encom-
passed within [thel scope [of the
NPDES permit program. Specifically], it
appears that Congress intended for the
Agency to determine, at least in the agri-
cultural * * * area, which activities
constitute point and nonpoint sources.”
The court then quoted a statement by
Senator Edmund Muskie in the legisla-
tive history of the FWPCA that “[g]luid-
ance with respect to the identification of
‘point source’ and ‘nonpoint source,’
especially as related to agriculture, will
be provided in regulations and guidelines
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of the Administrator [of EPA].” NRDC
v. Train, 396 F. Supp. 1393 at 1401, 7
ERC 1881 at 1886. Once EPA has exer-
cised its discretion to distinguish be-
tween point and nonpoint sources, the
court recognized that EPA must utilize
innovative techniques to develop proce-
dures for administering the NPDES per-
mit program in a logical and managezble
manner. :

Following this guidance of the court
in the proposed regulations for agricul-
tural activities published in February,
EPA intended to establish an appropri-
ate program for pollution control in the
agricultural activities category. In so do~
ing, the “controlled application of water
by any person” concept was utilized as
one of the major distinguishing factors
between agricultural point and nonpoint
sources. Some commenters stated ap-
proval of this concept and commended
EPA for its approach.

¢. Alternatives. Because of the diver-
sity of opinions on these regulations and
the numerous potential issues in the
agricultural activities category, several
persons suggested alternatives to pro-
mulgating these regulations. Some com-
menters felt more hearings would be
appropriate, both to explain the regu-
lations and to solicit more public
comments. Additional hearings will be
proposed in conjunction with the devel-
opment and issuance of the general
permits.

Several persons suggested that one or
more amendments to the FWPCA would
resolve these issues. Different amend-
ments were suggested providing for ex-
plicit EPA authority to exclude certain
point sources from the permit program,
for explicit EPA authority to include
management practices in NPDES per-
mits, and for an exclusion of irrigation
return flow from the permit program.

In the alternative, several commenters
urged EPA to vigorously pursue the ap-
peal of the court decision. As stated
above, the NRDC v. Train opinion has
been appealed. Both EPA and NRDC
have filed documents for the appeal and
are currently awaiting the setting of a
date for oral argument.

Also as stated above, despite the ap-~
peal of the suit, EPA is required to pro-
ceed with the promulgation of these reg-
ulations, although several commenters
suggested delays in this promulgation as
an alternative. A few persons felt that
the comment period following the pro-
posed regulations was insufficient and
should have been lengthened. The 45~
day comment period was established in
order to give EPA enough time after the
period ended to develop the final regula-
tions. Because of the court-imposed
deadline for these regulations, a longer
comment period would have precluded
proper consideration of all the comments
received. In fact, the 45-day period is
an extension of the required 30-day com-
ment period.

A few other commenters suggested
that the promulgation date be postponed
until June 10, 1977, or that implemen-
tation of the program be postponed
or extended so that the immediate Im-
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pact would be minimized. The court
order requires promulgation by July 10,
1976. However, because these regulations
only address the scope of the application
of the NPDES permit program to point
sources in the agricultural activities
catezory and do not impose substantive
requirements, the impact of this pro-
mulgation is minimal.

A few of the comments suggested that,
as an alternative, the promulgation of
the regulations be postponed until fur-
ther study of the problems of irrigated
agriculture. Research and development,
according to some commenters, is
needed in several problem areas, par-
ticularly to study the nature, extent, and
significance’ of pollution in agricultural
areas, and o identify processes, methods
and technology to prevent and abate
such pollution. Another commenter rec-
ommended study in the area of economic
impacts when the pollution control pro-
gram is implemented and whether such
program requires inventories, monitor-
ing, reporting, utilization of manage-
ment practices, or installation of pollu-
tion control technology.

Progress is being made in the research
on these aspects of controlling pollutant
discharges from agricultural activities.
For example, there are twenty-six on-
going study projects being conducted by
EPA utilizing more than $5.2 million to
collect and evaluate information on ir-
rigation return flow quality, to identify
the conflicts between water rights and
improved water management practices
relating to both water quantity and
quality, to compare management prac-
tices to reduce sediment and nutrient
losses from irrigated areas, to demon-
strate improved salinity control tech-
nology and to assess the cost effective-
ness of pollutant discharge control and
its impact on net income. These studies
are in addition to recently completed
projects which have evaluated the vari-
ous sources of return flows, structural
control practices, feasibility of end-of-
pipe treatment by desalinization, deni-
trification, and nitrogen stripping, and
a limited number of nonstructural sa-
linity control measures.

These studies will continue in conjunc-
tion with these final regulations for agri-
cultural activities and thus will help sat-
isfy the concerns of those commenters
who suggested that research be the first
step in a pollution control program for
agriculture.

2. Impact of the regulations. Despite
the fact that these regulations do not
impose any substantive requirements,
several persons remarked on the antici-
pated economic impact of the proposed
regulations. All such comments would be
better addressed in reference to the gen-
eral permit program which will be pro-
posed to cover point sources in the agri-
cultural activities eategory, but are
briefly discussed here for general infor-
mation. Apparently, the proposed regula-
tions raised the specter of the uniform
imposition of costly monitoring, report-
ing and pollution control technology re-
quirements. Although no such require-
ments are imposed by these regulations
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promulgated today or are intended in the
regulations to be proposed for general
permits, the possibility of such require-
ments caused much comment.

Several commenters stated, with little
or no qualification, that such require-
ments would be so costly as to drive most
small operators out of business. Esti-
mates of $2,000 per acre of additional
costs for clean water requirements were
quoted to document this economic im-
pact. However, because no such require-
ments will be uniformly imposed through
the general permit program, no such
costs are anticipated. Thus fears that the
imposition of huge pollution control costs
on irrigators would unfairly burden and
discriminate against that segment of the
agricultural market are largely un-
founded.

A few commenters also expressed the
opinion, based on assumed large addi-
tional costs, that such money would be
spent without commensurate benefit or
necessity, These opinions complemented
those claiming that there were no pollut-
ants discharged from irrigated agricul-
ture. Thus, it would appear that EPA had
proposed pollution control measures
without reason or cause. However, these
opinions were contradicted by other
statements recognizing the pollution
problems, particularly silt, salinity, and
dissolved solids, associated with agricul-
tural activities.

To combat these problems, EPA will be
proposing a program for general permits
to begin to deal with agricultural pollu-
tion in an organized and comprehensive
manner. Although it is difficult to ascer-
tain what long term costs may accrue to
effectuate the goals of the FWPCA, the
proposed general permit program is not
anticipated to burden unduly owners and
operators of agricultural activity point
sources, Should effluent limitations guide-
lines be developed and imposed in the
future, however, the inflationary impact
statement suggested by some commenters
may be necessary.

3. The substantive content of the reg-
ulations. The main thrust of the proposed
regulations covering agricultural activi-
ties was to distinguish point sources from
nonpoint sources and thus not subject to
of the “controlled application of water
by any person.” Many persons took issue
with this concept and urged that irriga-
tion return flow ditches be considered
nonpoint sources and thus not subject fo
the permit program. Given the broad
definition of point source in section 502
(14) of the FWPCA, however, that a
point source means “any discernible, con-
fined and discrete conveyance, including
but not limited to any pipe, ditch,
channel, tunnel for] * * * conduit (em-
phasis added),” the argument that irri-
gation return flow ditches and channels
are not point sources is somewhat diffi-
cult to sustain.

EPA took the approach in the pro-
posed regulations for agricultural activ-
ities of distinguishing water applied to
the land through the control of any
person (irrigated farming) from water
reaching the land as a result of precipi-
tation (dry land farming). Thus where
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the application of water by any person
to agricultural land results in the dis-
charge of pollutants into navigable wa~-
ters, such discharge is subject to the
NPDES permit program; where the dis-
charge of pollutants is induced by precip-
itation, the permit program is not ap-
plicable. In cases where commingled dis-
charges of pollutants are the result of
both man's application of water and pre-
cipitation, such discharges are subject to
the permit program. The man-controlled
application of water is the key to utiliz-
ing the NPDES permit program most ef-
fectively. For example, there is minimal
control over siltation and runoff as a
result of a rainstorm or flash-flooding,
but such siltation and runoff could be
reduced through changes in the man-
controlled application of water. Thus,
where regulation through the permit
program is possible and appropriate,
such regulation was proposed. In other
words, pollution sources amenable to ef-
fective regulatory control within the
NPDES permit program have been in-
cluded in the definition of point source
in the agricultural activities category,
whereas sources for which the NPDES
permit program is inappropriate and in-
feasible have been excluded from that
definition.

Having elaborated on the practical
problems inherent in EPA’s distinction
between irrigated and dry land farming,
many commenters offered alternative
suggestions to distinguish point from
nonpoint sources. Some persons inter-
preted the intent of the FWPCA to pro-
vide for two regulatory programs based
on the different types of pollution con-
trol mechanisms available. It was often
stated that point source discharges
should be subject to end-of-pipe treat-
ment technology applied in accordance
with effiuent limitations while water pol-
lution from nonpoint sources should be
subject to best management practices
(BMPs). These practices are process
changes and management techniques to
prevent and abate pollution at its source
rather than at the outfall.

It is clear that the FWPCA contem-
plated two comprehensive programs
under sections 208 and 402; section 208
provides for the utilization of BMPs to
address nonpoint source pollution while
section 402 provides for the utilization of
efluent limitations to address point
source pollution. However, all sources of
pollution do not fall clearly and defini-
tively into these distinet classifications.
Particularly in the agricultural area, but
also in construction, mining and silvieul-
ture, some pollution sources that appear
to have nonpoint source characteristics
can also have point source attributes.
For example, in mining operations, run-
off from disturbed and exposed land is
often diverted and channeled into
ditches before being discharged. Al-
though such runoff appears to be diffuse
and nonpoint in nature, it is directly
process-related and subject to published
efffuent Iimitations and NPDES permit
requirements. Conversely, diffuse runoff
from a cultivated fleld that is channeled
Into drainage ditches and diverted

FEDERAL

RULES AND REGULATIONS

through culverts or trenches before
being discharged into navigable waters
is considered nonpoint in nature, al-
though it could be argued that the ditch
into which the runoff is channeled is a
point source. Nor can the distinction be-
tween point and nonpoint sources be
based upon the availability of pollution
control mechanisms as several com-
menters suggested. Although infeasible,
impractical, and uneconomical, dis-
charges from each ditch carrying water
from agricultural land could be con-
trolled by effluent limitations and end-
of-pipe technology. In this way a non-
point source could be controlled by tech-
nology designed to abate pollution from
point sources.

However, although EPA recognizes the
rationality of using BMPs to control pol-
lution resulting from agricultural activi-
ties, the Agency cannot presently embark
on a program to control pollution from
agricultural activities through the im-
position of BMP requirements in permits.
EPA contemplates, however, that many
section 208 plans will develop BMP re-
quirements appropriate in particular
geographical areas to control such pollu-
tion. Until such time as the 208 plans are
implemented, general permits will be
issued to authorize discharges from agri-
cultural activities. Because section 208 (e)
of the FWPCA provides that “Inlo per-
mit under section 402 of the I[the
FWPCA] shall be issued for any point
source which is in conflict with a [208]
plan,” BMPs may play an important role
in the issuance of conventional NPDES
permits for agricultural activities at a
later date. It should be noted, however,
that 208 plans cannot arbitrarily and
automatically impose BMP requirements
on owners and operators of agricultural
point sources through NPDES permits.
Eachh NPDES permit issued subsequent
to a plan is determined to be consistent
with such plan unless the owner or opera-
tor of the discharge is provided with
notice and opportunity to contest such
determination (see 40 CFR 130.32(c)).
In addition, because the 208 planning
program provides for extensive public
participation in the development of the
plans, each owner or operator has an op-
portunity to affect the provisions of the
plan for his area.

Although BMPs will not be imposed
directly through the permit process at
this time, there is obviously Congres-
sional intent that the permit program be
closely coordinated with the development
and implementation of 208 areawide
plans. Through this coordination, most
of the concerns expressed by commenters
regarding management practices will be
satisfied. Most commenters emphasizing
the appropriateness of using BMPs in the
agricultural activities category stated
that BMPs are best selected with local
cooperation in conjunction with agricul-
tural organizations such as farm bureaus,
USDA Extension Service, Soil Conserva-
tion Service and land grant universities
with: similar expertise. EPA agrees that
the development of management prac-
tices should take advantage of such local
expertise and will structure its section
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208 and permit programs to accom-
modate this local input,

One specific problem raised within the
BMP discussion concerned the inclusion
of forestry or nursery operations in the
definition of irrigation return flow. A few
commenters suggested that such opera-
tions be considered nonpoint sources be-
cause management practices provided
the most effective mechanisms to con-
trol pollution from such operations, As
noted above, however, the distinction be-
tween point and nonpoint sources in the
agricultural activities category has not
been based on control technology alone.
Thus, silvicultural nursery operations in
which water is controlled by any person
remain in the definition of agricultural
point source.

Contrary to the understanding of a
few commenters, these nursery sources
of pollutants are not covered by the reg-
ulations for silvicultural activities (also
required by the NRDC v. Train decision) .
The regulations for silvicultural activi-
ties apply the conventional NPDES per-
mit program to specific industry-related
point sources in forest management
areas. In contrast, these regulations iden-
tify the intent to apply the new general
permit program to point source dis-
charges of pollutants resulting from the
controlled application of water by any
person to both agricultural and silvicul-
tural activities. Thus, the two programs
are quite different in their coverage.

There are several references above to
the general permit program proposed to
be implemented for the point sources
identified in these regulations. Several
commenters noted the difficulty of ap-
praising the regulations for agricultural
activities without knowing the specific
provisions of the general permit program.
EPA recognized this problem but was un-
der court order to propose the regulations
for agricultural activities in February
which did not allow for enough time to
develop adequate regulations for the gen-
eral permits. The proposed regulations
for general permits, however, will allow
for an extended comment period to pro-
vide additional time for consideration of
the new program. Under this program, it
is anticipated that general permits will
be issued to numerous owners or opera-
tors in designated areas through one or
more administrative proceedings. It is
also expected that these general permits
will impose no mnationally applicable
monitoring, inventory, recording, re-
porting or effluent limitation require-
ments at this time, but will be coordina~
ted with applicable 208 plans, Most other
comments eoncerning the general permit
program will be discussed in the pro-
posed regulations for that program.

However, it is important to address one
limitation on the general permit pro-
gram. It is anticipated that the program
will provide the permit-issuing agencies
with authority to require individual per-
mits in circumstances of serious, remedi-
able pollution problems. This authority
caused much concern on the part of
commenters focusing on this aspect of
the proposed program. Most commenters
suggested that the criteria through
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which this individual authority would be
exercised should be set forth explicitly
in the proposed regulations for general
permits. To satisfy this concern, EPA in-
tends to list in the proposed general per-
mit regulations criteria upon which se-
lection for individual permits may be
based.

To limit this authority to require in-
dividual permits, a few commenters sug-
gested that the determination to require
such a permit should be made only after
a complaint has been registered by a
downstream user or other concerned
citizen. Although such a complaint may
be an excellent mechanism to trigger
the determination process for requiring
an individual permit, to make it the sole
trigger mechanism would be an abdiction
of the pollution abatement responsibili-
ties of permit-issuing authorities. Thus,
the registration of a complaint is one of
a list of criteria upon which the require-
ment for an individual permit may be
based.

Finally, one important and oft-re-
peated comment on the general permit
regulations concerned the necessity for
adequate public comment on their con-
tents and requirements. Just as for the
regulations for agricultural activities,
there will be at least a 45-day comment

“ period following the proposal of the reg-
ulations for the issuance of general per-
mits. The issuance of the general per-
mits themselves will follow adequate
notice and opportunity for hearing to
expand the degree and nature of public
participation. With these measures,
those comments urging public input on
the general permit program should be
satisfied.

In addition to the promulgation of the
regulations for agricultural activities,
these regulations include a list of tech-
nical changes made in 40 CFR Parts 124
and 125 made over the past four months
in response to the NRDC v. Train deci-
sion. These changes haye been made in a
piecemeal fashion in four different pro-
mulgations and are listed here to clarify
the modifications for future reference.

Because of the importance of promptly

making known to other Federal Agencies,
States, dischargers, environmentalists
and other interested persons the con-
tent of these regulations, and because of
the requirement to implement this pro-
gram promptly, the Administrator finds
good cause to and hereby does declare
these regulations effective immediately
on July 12 ,1976.
(Secs. 304, 402, 501, Federal Water Pollution
Control Act Amendments of 1972 (86 Stat.
816 et seq., Pub, L. 92-500 (33 US.C. 1251
et seq.)).)

Dated: July 7, 1976.

JOHN QUARLES,
Acting Administrator.

Part 124 of Title 40 of the Code of Fed-
eral Regulations, setting forth State pro-
gram elements necessary for participa-
tion in the National Pollutant Discharge
Elimination System, is amended as fol-
lows:
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Subpart A—General
§ 1241 [Amended]

1. Section 124.1 is amended by delet-
ing paragraph (u) and by redesignating
paragraphs (v) to (u).

Subpart B—Prohibition of Discharges of
Pollutants

§ 124,11 [Amended]

2. Paragraph (h) is deleted, and para-
graphs (f) and (g) are revised to read
as follows:

(f) Any discharge of any pollutant
when such discharge conforms with the
national contingency plan for removal of
oil and hazardous substances, published
pursuant to subsection 311(c) (2) of the
Act.

(g) Water pollution from agricultural
and silvicultural activities, runoff from
orchards, cultivated crops, pastures,
rangelands, and forest lands, except that
this- exclusion shall not apply to the
following:

(1) Discharges from concentrated ani-
mal feeding operations as defined in
§ 124.82,

(2) Discharges from aquatic animal
production facilities;

(3) Discharges from agricultural point
sources as defined in § 124.84; and

(4) Discharges from silvicultural point
sources as defined in § 124.85.

Subpart i—Special Programs
§ 124.81 [Redesignated]

3. Subpart I of Part 124 is amended by
deleting the title “Disposal of Pollutants
into Wells,” by adding a new title
“Special Programs,” and by redesignat-
ing §124.80 to § 124.81.

4, Subpart I of Part 124 is amended
by adding §§ 124.82, 12483, 124.84 and
124 .85 as follows:

Sec.

12482 Concentrated animal feeding opera
tions,

124 83 Separate storm sewers.

124 84 Agricultural activities.

12485 Silvicultural activities.

5. Section 124.84, Agricultural Activi-
ties, is added to read as follows:

§ 124.84  Agricultural activities.

(a) Definitions. For the purpose of
this section:

(1) The term “agricultural point
source” means any discernible, confined
and discrete conyveyance from which any
irrigation return flow is discharged into
navigable waters.

(2) The term “irrigation return flow”
means surface water, other than navi-
gable waters, containing pollutants
which result from the controlled applica-
tion of water by any person to land used
primarily for crops, forage growth, or
nursery operations.

ComMmEeENT: This term includes water used
for cranberry harvesting, rice crops, and
other such controlled application of water
to land for purposes of farm mansagement.

(3) The term “surface water” means
water that flows exclusively across the

REGISTER, VOL. 41, NO. 134—MONDAY, JULY

surface of the land from the point of ap-
plication to the point of discharge.

Part 125 of Title 40 of the Code of
Federal Regulations, setting forth
policies and procedures for the Environ-
mental Protection Agency’s administra-
tion of its role in the National Pollutant
Discharge Elimination

System, is
amended as follows:
Subpart A—General
§ 125.1 [Amended]

1. Section 125.1 is amended by delet-
ing paragraph (ii» and by designating
paragraph (jj) to (ii).

§ 125.4 * [Amended]

2. Paragraph (j) is deleted and para-
graphs (f), (g), (h), and (i) are
amended to read as follows:

- - - - Ld

(f) Any discharge of any pollutant
when such discharge conforms with the
national contingency plan for removal of
oil and hazardous substances, published
pursuant to subsection 311(c) (2) of the
Act.

(g)—(h) [Reserved]

(i) Water pollution from agricultural
and silvicultural activities, including
runoff from orchards, cultivated crops,
pastures, rangelands, and forest lands,
except that this exclusion shall not apply
to the following:

(1) Discharges from concentrated
animal feeding operations as defined in
§ 125.51;

(2) Discharges from aquatic animal
production facilities;

(3) Discharges from  agricultural
point sources as defined in § 125.53; and

(4) Discharges from  silvicultural
point sources as defined in § 125.54.

Subpart F—Special Programs

3. Subpart 125 is amended by adding
a new Subpart F, Special Programs.

4. Subpart F of Part 125 is amended
by adding §§ 125.51, 125.52, 125.53 and
125.54. The table of contents follows:
Sec,
126.51 Concentrated animal feeding opera-

tlons,

125,52 Separate storm sewers,
12563 Agricultural activities.
125.64 Silvicultural activities.

5. Section 125.53, Agricultural activi-
ties, is added to read as follows:

§ 125.53 Agricultural Activities,

(a) Definitions. For the purpose of
this section:

(1) The term ‘“agricultural point
source” means any discernible, confined
and discrete conveyance from which
any irrigation return flow is discharged
into navigable waters.

(2) The term “irrigation return flow”
means surface water, other than navi-
gable waters, containing pollutants
which result from the controlled ap-
plication of water by any person to land
used primarily for crops, forage growth,
or nursery operations.

CommeNT: This term includes water used
for cranberry harvesting, rice crops, and
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other such controlled application of water
to land for purposes of farm management.

(3) The term “surface water” means
water that flows exclusively across the
surface of the land from the point of
application to the point of discharge.

[FR Doc.76-20130 Filed 7-9-76:8:45 am])

Title 45—Public Welfare

CHAPTER X—COMMUNITY SERVICES
ADMINISTRATION

PART 1006—PRIVACY ACT
REGULATIONS

Additional Specific Exemptions and Other
Miscellaneous Changes

On May 7, 1976, there was published
in the FEpErAL REGISTER (41 FR 18871)
a notice of proposed rulemaking setting
forth changes in the Community Serv-
ices Administration's Privacy Act Regu-
lations, including an exemption of ree-
ords systems CSA-12 and CSA-13 from
certain provisions of the Act under 5
U.S.C. 552a(k) (2). The public was given
the opportunity to comment on these
proposed changes before June 10, 1976.

No comments have been received, but
one error in this notice has been dis-
covered; the revocation of § 1006.5(j)
described in the preamble to this notice
was incorrectly stated in the text to be
a revocation of § 1008.4¢j) which does
not exist. Therefore, the proposed
changes are adopted with this correction
but without any other changes as set
forth below:

Avurnorrry: (6 U.S.C. 562a).

Effective date: July 12, 1976.

Dated: July 6, 1976.

SAMUEL R, MARTINEZ,
Director.

Part 1008, Appendix B, is amended
by inserting the words “Contractor Em-
ployee” at the beginning of the last
item, so it reads “Contractor Employee

Equal Employment Opportunity under
E.O. 11246, as amended.”

§ 1006.4 [Amended]
Section 100674(b) (3) is revoked and

§1006.4(b) (4) is renumbered §1006.4
(b) (3).

§ 1006.5 [Amended]
Section 1006.5(j) Is revoked and
§ 1006.5(k) is renumbered § 1006.5(]).

- - - - -

§ 1006.9 [Amended]

1, The table of confents entry and the
section heading of § 1006.9 are amended
as set forth below.

2. Paragraph (a) of § 1006.9 is revised
as set forth below and paragraph (@) is
amended by the insertion of the words
“be an order for full or partial release of
the documents requested or shall” in line
3 after the word. “Shall”, and (e)(4) is
amended by inserting “or (B)” in line 3
after “5 U.S.C. 552a (g) (1) (A)",

§ 1006.9 Appeal of initial adverse
agency determination on correction
or amendment or access.

FEDERAL
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(a) “When a request has been denied
under §§ 1006.5 or 1006.8, the requester
may appeal the denial to the Privacy Act
Officer, Office of Administration, Com-
munity Services Administration, 1200
19th Street, NW. Washington, D.C.

- 20506. An appeal should be identified

both on the envelope and in the text as a
Privacy Act Appeal.

4, The text of § 1006.14 is designated as
paragraph (a) and amended by deleting
the portion of the first sentence after
“(e)(1)"” and substituting “(e) (4) ()
and () (4)”, and by adding a last sen-
tence to paragraph (a) and a new para-
graph (b) as set forth below:

§ 1006.14 Specific exemptions.

(a) * * * Any person may still seek
access to these records under the Free-
dom of Information Act; any Privacy Act
Request seeking records under this ex-
emption will be processed under the sub-
stantive provisions of the Freedom of
Information Act.

(b) Under 5 U.S.C. 552a(k)(2), the
Director also exempts system CSA-12
entitled “CSA Employee Equal Opportu-
nity System” and CSA-13 entitled “CSA
Grantee Employee Equal Opportunity
System” from the provisions of 5 U.S.C.
552a(e) (3), (d), (e)(1), e(4) (M, and
(f) (4). The primary reason for assert-
ing this exemption is to avoid disruption
of EEO procedures by disclosure of EEO
files to persons not entitled to them un-
der EEO procedures. It is also necessary
in the case of investigations of grantees
(CSA-13) to preserve the ability to obtain
information from confidential sources
and to protect those sources from re-
prisals, especially the loss of employ-
ment. Any person may still seek access
to these records under the Freedom of
Information Act; any Privacy Act Re-
quest seeking records thus exempted will
be processed under the substantive pro-
visions of the Freedom of Information
Act.

[FR Doe.76-19966 Filed 7-9-76;8:45 am|

Title 47—Telecommunication

CHAPTER |—FEDERAL
COMMUNICATIONS COMMISSION
[Docket No. 20600; FCC 76-580)

PART 73—RADIO BROADCAST SERVICES
Program Logs for AM, FM and TV Stations

REPORT AND ORDER—Proceeding
Terminated. In the matter of amend-
ment of Part 73 of the Commission’s rules
and regulations relating to program logs
for AM, FM and TV stations, Docket
20600.

1. In its continuing effort concerning
reregulation of the broadcasting serv-
ices, the Commission released a notice
of proposed rulemaking, September 29,
1975, to amend certain provisions in Part
73 of our rules and regulations in regard
to program logs for AM, FM and TV
stations.*

1“General requirements relating to logs:"
AM, 73.111; FM, 73.281, NCE°*-FM, 73.581;
TV, 73.660. “Program log:"” AM, 73.112; FM,
73.282; NCE*-FM, 73,682; TV, 73.670 (*Non-
commercial Educational).
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2. Publication was made in the Fen-
ERAL REGISTER on September 29, 1975, 40
FR 44577, By Order released on October
24, 1975, the dates for filing comments
and reply comments were extended to
December 15 and 31, respectively (40 FR
51482).

3. Comments were filed by parties
listed in Appendix A.'* No reply com-
ments were filed.

4. The notice of proposed rulemaking
herein looked toward amendments of the
program log requirements as they per-
tain to such matters as automated pro-
gramming systems, use and certification
of automatic logging and automatic
maintenance of logging data, changes
and corrections in program logs, entries
of sponsor identification and “uses” by
political candidates, program logs for
noncommercial educational stations, and
the matter of what actually constitutes
a program log.

CORRECTIONS OF MANUALLY Kepr LoOGs

5. The comments generally supported
our proposal concerning the initialling
of corrections on manually kept logs.
g‘l;]e existing rule is, in pertinent part, as
ollows:

Where, in any program log, or pre-printed
program log, or program schedule which
upon completion is used as a program log,
a correction is made before the person keep-
ing the log has signed the log upon going off
duty, such correction, no matter by whom
made, shall be initialed by the person keep-
ing the log prior to his signing of the log
when going off duty, as attesting to the fact
that the log as corrected is an accurate re-
presentation of what was broadeast.

The National Association of Broadcast-
ers (NAB) pointed out that many
changes are made in early working copies
of a program schedule “which upon com-
pletion is used as a program log” and
stated that considerable confusion exists
in the industry as to which of the
changes must be initialed for compliance
with this provision. NAB contends that
initialing should not be required on cor-
rections made before such schedules are
finalized and then used as a basis for a
program log.

6. The initialing requirement has been
for the purpose of assurance that what
was shown on the log was an accurate
statement of what was aetually broad-
cast. We believe, as indicated in our
Notice of Proposed Rule Making herein,
that adequate assurance would be ob-
tained if the initialing requirement were
deleted and the person keeping the log
and signing the log when going off duty
attests to the faet that the log, with any
corrections or additions made before he
so signed the log, is an accurate repre-
sen't;;ation of what was actually broad-
cast.

7. In supporting the proposal, Ameri-
can Broadcasting Companies, Inc. (ABC),
stated that “Since the operator signs the
log at the end of his shift, his initialing
of corrections and changes made during
or prior to his shift are superfluous.” The
Joint Comments filed by Plerson, Ball

—ee {
= Appendix A filed as part of the original
document. 3
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and Dowd (PBD) on behalf of a number
of licensees contend that strict compli-
ance with existing rules results in a mass
of initials and data which often make the
log difficult to read and maintain. In the
joint comments of Broad Street Com-
munications Corporation and Cox Broad-
casting Corporation, (Broad and Cox) it
is concluded that the amendment “would
eliminate the time consuming and poten-
tially distracting procedure which the
rules now impose.”

8. The rules will be amended to imple-
ment the certification provision.

9. It should be stressed that no change
is being made in the present provision
that “if corrections or additions are
made on the program log after it has
been so signed, explanation must be made
on the log or an attachment to it, dated
and signed by either the person who kept
the log, the station program director, or
an officer of the licensee.” (emphasis
added)

10. We stated in the notice of pro-
posed rulemaking that “* * * we would
consider any falsification under the pro-
posed certification provision a ground
for revocation of license.”” PBD states
that the Commission has the right to
impose sanctions where there has been
proof of deliberate falsification of logs
with intent to deceive or defraud, but
questions whether “* * * the proposed
standard for revocation should be as
Draconian as the Commission proposes
since it does not take into account the
aspect of intent, clarity of Commission
rules, and other countervailing factors.”
We hold to the statement that we would
consider any falsification under the
certification provisions as “a ground” for
revocation of license. It could, indeed, be
a ground for a lesser sanction if there
were countervailing factors.

11. The comments generally supported
our proposal for amending the rules on
“General requirements relating to logs.”
They now provide, in pertinent part, the
following: *

No log or pre-printed log or schedule which
becomes a log, or portion ‘thereof, shall be
erased, obliterated, or wilfully destroyed
within the period or retention, provided by
the provisions of this part. Any necessary
correction shall be made only pursuant to
§ 73,112 (program log), 73.113 (operating log)
and 73.114 (maintenance log) * and only by
striking out the erroneous portion, or by
making a corrective explanation on the log
or attachment to it as provided in those sec-
tions.

Reference to the “pre-printed log or
schedule which becomes a log” is not nec~
essary and, perhaps, misleading. It is the
log itself that must not be derogated dur-
ing the retention period. Accordingly, we
will delete the phrase “pre-printed log
or schedule which becomes a log.”

12, PBD seeks clarification of the term
“obliterate” as it appears in the rules
(par. 11, supra). PBD says that, on a

: Sections 73.111(c) (AM); 73.281(c) (FM);
73.581(c) (NCE-FM) and 73.669(c) (TV).

3 Rule sections referred to are for AM sta-
tions. Counterparts for FM are §§ 73282,
73.283, 73.284; for NCE-FM, §§ 73.582, 73.583,
73.584; and for TV §§73.670, 73.671, 73.672.
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number of occasions, Commission Field
Inspectors have cautioned licensees to
change entries on the logs only by means
of a single stroke across the erroneous
entry, in order to permit the reading of
the changed entry. PBD indicates that
Field Inspectors “have relied on the strict
literal interpretation of the word ‘oblit-
erate’ (ie., to make undecipherable).”
As long as the change is properly au-
thenticated, it is PBD's view that the
contents of the marked-out item are im-
material since it “would appear that the
Commission’s interest in program logs is
to determine what has been broadcast”
rather than what was not broadcast.

13. We construe PBD’s request for
clarification as applying to corrections
made on the program log before the per-
son keeping the log signs off duty. With
our deletion of the phrase “pre-printed
log or schedule which becomes a log”
(par. 11, supra) and our implementation
of the certification provision in lieu of
initialing changes made on the program
log bhefore the person keeping the log
signs off, the matter raised by PBD ap-
pears to be remedied. Changes made on
the program log after the person keeping
it signs off raise different considerations.
In such cases, we are, indeed, concerned
with what the entry was and the reason
for its change, and the provisions regard-
ing erasure, obliteration. and striking
out must be strictly enforced.

AvuTOMATIC LOGGING AND AUTOMATIC
MAINTENANCE OF LOGGING DATA

14. A number of comments in this pro-
ceeding failed to recognize the difference
between automatic program logging and
automatic maintenance of program
logging data. The difference is, simply,
that automatic program logging produces
a program log, whereas automatic main-
tenance of program logging data merely
produces a recordation (e.g. tapes of the
day’s programming, encoded printouts)
from which certain entries could be made
later in a program log, Automatic logging
devices must produce in the English lan-
guage (as opposed to symbols or digital
coding) a complete log containing, in
legible form, all entries required by our
rules, the same as a manually-kept log.
Automatic maintenance of logging data
does not, in itself, constitute a log pur-
suant to our rules but merely stores some
of the data from which information can
be extracted to make the required entries
in a log. Our existing rules provide that
any information required to be logged
which cannot be incorporated in the
‘automatic maintenance process shall be
maintained in a separate record which
shall be properly authenticated.!

15. Existing rules require also that
each tape or other means employed in all
types of automatic processes must be ac-
companied by a certificate that “it accu-
rately reflects what was actually broad-
cast” (§73.112(c) et al). We proposed
that the certification provision be
liberalized to the extent that the person

responsible for keeping the log, instead

«Sections 73.112(¢c) (AM) and counterpart
Sections in FM, NCE-FM, and TV.

of being required to certify of his own
personal knowledge that the tape, or
other means, accurately reflects what
was actually broadcast, would be re-
quired to certify that he checked the said
equipment periodically, that at no time
was it malfunctioning and that to the
best of his knowledge and belief the
automated material was an accurate
reflection of what was actually broad-
cast.

16. ABC pointed out that the present
form of certification could be construed
to *“require that the operator attest to
the complete accuracy of the automated
log based entirely upon his personal
knowledge or precisely what was broad-
cast throughout his shift,” At an auto-
mated station, ABC says it is possible
that the operator on duty will be as-
signed other tasks to perform in addition
to monitoring the performance of the
automatic program and logging equip-
ment; and that, thus, even though the
operator listens to the station continu-
ously and inspects all automation equip-
ment quite frequently, he or she still
might often not be in a position to ex-
ecute the present certification form, if it
were construed as indicated. ABC adds
that “in contrast, the modified certifica-
tion would be based on facts which
clearly should be within the direct, per-
sonal knowledge of the operator on duty.”

17. Metromedia states that the pro-
posal reflects a far more reasonable and
appropriate certification. NAB concludes
that the proposal “is a fair and reason-
able approach to ensure that the auto-
matic logging equipment is functioning
properly.” Starr KABL, Inec. (Starr) says
the proposal assures that station opera-
tion will not be left unattended, while, at
the same time, it permits the studio op-
erator to assume other necessary
responsibilities.

18. Broad and Cox urge that the cer-
tification proposal be further madified to
require only that the operator has
checked the said equipment periodically
and that at no time was it malfunction-
ing; and that, accordingly, there would
be no requirement that the certification
also include the statement that, to the
best of the individual's knowledge and
belief, the automated material was an
accurate refiection of what was actually
broadecast. Broad and Cox assert that this
personal assurance can, as a practical
matter, add nothing of ultimate sub-
stance to the certification. They contend
that “unless the Commission is to require
constant monitoring to form the basis of
that [personall assurance (which would,
of course, eliminate the underlying rea-
son for installing an automatic logging
system), such an assurance will refiect
ultimate reliance on the fact that the
automatic logging equipment was in
proper operation; (and) from that fact,
it would be inferred that the automated
material accurately reflected what was
actually broadcast.” Broad and Cox con-
clude that “further personal assurances
are duplicative and unnecessary,” We be-~
lieve that the point is well taken and,
accordingly, are making the recom-

mended modification.
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19. NAB, NBC and Metromedia urge
that we specify precise time intervals at
which the periodic equipment checks
must be made, Metromedia suggests that
there is no need to make such checks
at intervals more frequent than every
four hours. NAB and NBC recommend
every twelve hours. We believe that
checking of the equipment “periodically”

-ust be relative to the particular equip-
it at a given station. There are many
mekes, models and types of logging
cguipment in use. Some i new and highly
sophisticated, while some is older and
less sophisticated and reliable. Equi_p-
ment with a proven record of reliability
would not need to be checked as fre-
quently as equipment without such a
record. It is incumbent upon the licensee
to know his equipment and have checks
made with sufficient frequency to assure
him that any malfunctioning is discov-
ered without undue delay. This is a safe-
guard for the licensee since, upon a mal-
function which leaves the equipment not
providing the necessary data, the sta-
tion must go to manual logging for the
period of such malfunction. If the mal-
function were not discovered until twelve
hours later, or even a much shorter pe-
riod of time, the need for manual logging
would not have been known and not
accomplished,

20. Telemundo, Ine, and El Mundo
Broadecasting Corporation, licensees re-
spectively of WEKAQ-TV and WKAQ
AM-FM San Juan, Puerto Rico, assert
that, since all but a few stations in Puerto
Rico broadeast most of their programs
in Spanish, the Commission should per-
mit automatic logging with sequential
Spanish language printouts. Inasmuch as
Spanish is the legally constituted official
Janguage of Puerto Rico, stations li-
censed to operate there will be considered
in compliance with our automatic log-
ging rules when sequential Spanish lan-
guage printouts are used. However, any
logs submitted to the Commission or its
representative must be translated into
English,

21, In our notice of proposed rulemak-
ing, we invited comments on the ques-
tion of revising our program logging
rules to delete the provisions that have
the effect of exempting radio stations
which use automatic maintenance of
logging data from the requirements for
maintaining a legible, daily log; and
Whether, if such revision were made,
those stations should be required to
transcribe the data into a legible log
within 24 hours of the last entry for that
broadcast day.” There was near unanim-
ity in strongly opposing any such revi-
sions,

. 22. A central theme of those comments
', as enunciated by Beef Empire Broad-
casting Company, that the revisions are
unnecessary, unrealistic, and would re-
sult in an economic burden negating the
advantages of sophisticated automation
tquipment in the day-to-day operation

" The question applies only to AM and FM
radlo stations. TV stations are required to
have a dally written log avallable for public

inspection pursuant to the provisions of
! 73.674 of our rules,
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of broadcast facilities; and that it would
be in the best interests of the public and
the industry to wxetain the present re-
quirements. Those requirements are that
the licensee shall extract information
from the “recording” for the days spec-
ified by the Commission or its duly au-
thorized representative and submit it in
written log form, together with the un-
derlying recording, tape or other means
employed. Upon review of this matter, we
conclude that our present requirements
are adequate and that no revision is nec-
essary at this time. However, we stress
that, when a written, daily log is called
for by the Commission pursuant to this
provision, a licensee will not be heard
to say that it is too onerous a burden,
financially or otherwise, to furnish such
written log, and the Commission will not
accept the tapes “or other means” in lieu
of the written logs.

23. Comments were invited on the re-
liability of equipment for automatic pro~
gram logging and for automatic mainte-
nance of program logging data. As ABC
pointed out, there are many different
kinds of automatic logging systems in
use. The comments reflect each com-
menter’s experience with the system he
is using. NBC reported that a recent sur-
vey conducted by its Engineering Depart-
ment showed reliability of the automatic
logging systems used at its eight NBC-
owned stations to be “something better
than 99.5%.” ABC stated that the two
radio stations at which it uses automated
logging equipment have found it to be
“extremely reliable.” Group W’s experi-
ence has been that “the equipment now
in use is highly reliable.” The joint com-
ments filed by McKenna, Wilkinson and
Kittner for a number of licensees (see
Appendix A) indicate that those licen-
sees “have now had considerable experi-
ence with automated logging equipment
and have found it to be quite reliable.”
Each of these comments dealt with auto-
matic logging equipment, not automatic
maintenance of logging data. None spec-
ified the types of equipment used. Auto-
matic logging equipment ranges from
older “first generation” systems to “new
generation” systems claimed to have
greater sophistication and reliability.
Thus, the limited comments herein on re-
lability are helpful but not conclusive.

24. In our notice of proposed rule-
making, we stated that “in facing the
question of whether our program log

. rules should be amended to abolish the

certification provision (with respect to
automatic logging and automatic main-
tenance of logging data) and pave the
way for unattended studio operation, we
must weigh many public interest consid-
erations.” Group W charges that the
“Commission should not confuse the use
of automatic logging or data retention
systems with the entirely separate ques-
tion of unattended station operation
pointed out in the Notice; and that the
matter of unattended station operation
should be dealt with in a proceeding in
which all of the relevant factors may be
adequately considered.

25. We agree. The question in this pro-
ceeding was one of abolishing the cer-
tification provision, which, as indicated,
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could “pave the way for unattended
studio operation.” We are modifying, but
not abolishing, the certification provi-
sion (para, 18, supra), only insofar as it
applies to automatic logging or auto-
matic data maintenance procedures,
without further reference, in this pro-
ceeding, to attended vs unattended sta-
tion studio operation.

26. In its comments, NBC “again urges
that the Commission direct those radio
and TV stations which use automatic
tape logs to maintain . . , [their] . . .
pre-logs in their public inspection files
for use by interested parties” but “not
require that these business records be
certified, up-dated or reviewed for rule
compliance.” NBC had made the request
previously in Docket No. 19667 (making
program logs of television stations avail-
able for public inspection after 45 days) .
In that proceeding, the Commission re-
Jjected NBC’s suggestion and adopted the
following “Note” {o § 73.674 of the tele-
vision rules: “In cases where the logging
system employed does not provide for a
written program log, the licensee shall
retain, subject to the above provisions,
copies of the station’s pre-logs (operat-
ing schedules), updated and certified
correct.” We stated in paragraph 32 of
the Report and Order in Docket No.
19667 that although this approach is less
than ideal, the only other choices would
be no [public] inspection or a required
abandonment of this form of logging”
(the form used by NBC was a slow-scan
video tape system which records selected
Via(,il?o images and the entire audio sig-
nal),

27. We made no proposal in this pro-
ceeding to amend the “Note” to § 73.674
and, again, reject NBC's above-refer-
enced suggestion.

28. In miscellaneous logging matters,
The Hearst Corporation states that the
Commission has consistently allowed
statlons to remove billing information
from any log before it becomes a part
of an application or other file open to
public inspection; and that “It would be
appropriate for the rules to recognize
the right of removal of such non-pro-
gram data.” We believe that the point is
well taken and will add to §§ 73.111(d),
73.281(d), 73.581(d) and 73.669(d), AM,
FM, NCE-FM and TV respectively, a
clause to that effect. The gections will
read as follows: (added material itali-
cized)

‘¢ ® ¢ Additional Information such as
that needed for administrative or operational
purposes may be entered on the logs. Such
additionsl. information, so entered, shall not
be subject to the restrictions and limitations
in the Commission’s rules on the making of
corrections and changes In logs and may be
physically removed, without otherwise alter-
ing the log in any way, before making the
log a part of an application or available Jor
public inspection. (Italics added.)

KOYE Stereo suggests that provision
be made for two-digital printouts of pro-
gram “type” designations. KOYE states
that it has been questioned on its “prac-
tice of using NW instead of N for News,
ET instead of EDIT for Editorials, etc.”
KOYE suggests that the Commission
adopt & series of two-letter designations
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for program types. Section 73.111(b) for
AM and counterpart rules for FM, NCE-
FM and TV provide that “Eey letters or
abbreviations may be used if proper
meaning or explanation is contained
elsewhere in the log.” A station using
program type designations different from
those specified in the rules must give an
explanation of its abbreviations else-
where in the log.

SPONSOR IDENTIFICATION ENTRIES

29, Our rules require an entry in the
program log identifying who paid for the
commercial program or announcement
and an entry showing that such identi-
fication was given on the air as required
by section 317 of the Communications
Act and § 73.1212 of our rules® We pro-
posed to combine the two requirements
into one entry which would read as
follows:

Section 73.112(h) (3)

An entry setting forth the identification
of -(a) the sponsor(s) of the program, (b)
the person(s) who paid for the announce-
ment, or (¢) the person(s) who furnished
materials or services, with the identification
to be entered as it was given in the sponsor
identification announcement made pursuant
to section 317 of the Communications Act
and 73.1212 of this chapter * * *.

30. WAUB states that the proposed
revision may have “introduced a source
of confusion.” Section 73.1212 provides,
in pertinent part, that the required iden-
tification on the air can be made by giv-
ing the sponsor’s corporate name, or,
the name of the sponsor’s product
(“when it is clear that the mention of
the name of the product constitutes a
sponsorship identification™). Comments
herein indicate that the name of the
product is generally used in on-the-air
announcements, whereas the practice in
broadeast stations is t0 pre-log and log
the corporate name of the sponsor as
given in the contract to buy advertising
time. Metromedia complains that the
person preparing a pre-printed log
would be required to view or listen to
every commercial announcement to en-
ter the sponsor identification in the same
form as it appears in the commercial an-
nouncement. Metromedia concludes that
“this would be a horrendous burden
which would serve no useful purpose.”
Several comments suggested that, to
avoid potential confusion over precisely
what sponsorship identification is re-
quired to be logged, provisions should be
made for an entry reflecting either the
manufacturer’s name or the name of the
product. The suggestion, however, fails
to take note of the fact that § 73.1212,
which provides that the mame of the
product is sufficient sponsorship identi-
fication under certain circumstances, ap-
plies solely to the over-the-air an-
nouncement required by section 317 of
the Act. It does not apply in the case of

¢For the latter entry, the present rules
provide that “A check-mark (v) will suffice
but shall be made in such s way as to Indi=
cate the matter to which it relates”™ This
provision has proved confusing in broadcast-
ing practice and is belng eliminated in favor
of the new combination entry.
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our program logging rules, which re-
quire an entry identifying the person
who paid for commercial matter. A pro~
gram log entry must include the name
(corporate or otherwise) to clearly iden-
tify the “‘person” who paid for the com-
mercial matter.’

31. We believe that the two entry re-
quirements can be combined in one en-
try—without confusion or undue bur-
den—by a modification substantially the
same as PBD suggested, which is as fol-
lows:

An entry setting forth the identification
of (a) the sponsor(s) of the program, (b)
the person(s) who paid for the announce-
ment, or (¢) the person(s) who furnished
materials and services; and the entry shall
constitute a representation that identifica-
tion was announced on the air as required by
section 317 of the Communications Act and
§ 73.1212 of the Commission's Rules.

32. A licensee has the same responsi-
bility under this modification as he had
under the previous provision to not just
assume that proper identification was
announced over the air but to be certain
that it, in fact, was.

ProcraM LoG ENTRY OF A “Use” BY
PorrricaL CANDIDATES

33. We proposed an additional entry
in: the program log to show, in the case
of a paid political program or announce-
ment by or on behalf of a candi-
date, whether the candidate appeared or
was heard thereon to constitute a “use"
under Section 315 of the Communica~-
tions Act. The proposal was for the pur-
pose of facilitating administration of
that “Section and our rules with respect
to such matters as lowest unit charge
and equal opportunities for candidates.”

34. Comments herein strongly oppose
the proposal. Metromedia states that it
would impose & tremendous burden on
licensees. Metromedia charges that “the
determination as to whether or not a
particular individual is a legally qualified
candidate for public office is not within
the competence of the commercial op-
erations personnel of a broadcast sta-
tion” and that, “in fact, experienced
communications counsel may often dis-
agree with determinations in this area.”

35. NAB points out that §§73.120
(AM), 73.290 (FM) and 73.657 (TV) of
the Commission’s rules concerning
“Broadcasts by candidates for public of-
fice” set forth the reguirements for both
licensees and political candidates con-
cerning candidate eligibility, censorship,
rates, requests for equal opportunities
and the political records a licensee must
keep and make available for public in-
spection. NAB “believes this rule ably
provides the general public, Commission
and all political candidates with ample
information from which to make well
reasoned determinations concerning any

facet of political broadcasting.”

7The name must be clear on its face. Thus,
an abbreviation of any kind is inadequates
unless ‘proper meaning or explanstion is
contained elsewhere in the log.” (§ 73.111(b)
for AM and counterpart rules for ¥M and
V).

36. As previously stated, the purpose
of this proposed entry was to facilitate
our administration of matters with re-
spect to political candidates. Such an en-
try would be helpful to our staff. How-
ever, the burdens and problems which
the proposed entry could create for li-
g;msees persuade us to forego its adop-

on,

NONCOMMERCIAL EDUCATIONAL STATIONS

37. The program log rule for each of
the broadcast services is the same ex-
cept for noncommercial educational FM
(§ 73.582) . We proposed that the rule for
noncommercial educational FM be
brought into conformance with those for
noncommercial educational TV and the
other broadcast services.

38. The Association of Public Radio
Stations objects to the proposal on the
ground that it “ignores the substantial
differences in development, funding,
staffing and nature of the two media.”
The amendments here adopted give sub-
stantial relief to the other services and
should be extended to noncommercial
educational FM stations as well.

39. The Idaho State Board of Educa-
tion (Idaho) generally supports the pro-
posal but “comments on two specific
areas which it feels deserve mention not
provided in the Notice.” First, Idaho
poses questions with respect to logging
of donor information for delayed net-
work programs and proposes a rule
which provides generally that names of
donors would be kept in the station’s
public files rather than the program log.

40. Secondly, Idaho also suggests that
the definitions for program data listed in
the renewal form for noncommercial
educational stations (FCC Form 342) be
used for logging purposes instead of the
definitions listed in Notes 1 and 2 to the
program logging rules.® )

41. Idaho contends;that not only are
the renewal form definitions better suited
to noncommercial educational station
programming but also the duplicity of
keeping two sets of records would be
remedied. Idaho asserts that “changing
the Form 342 definitions to conform
with the § 73.112 definitions would serve
only to saddle noncommercial educa-
tional broadcast licensees with a format
wherein the majority of programs broad-
cast would be collapsed into only one or
two categories.”

42. WBAU raises the same matter, and
suggests either substituting the Form
342 definitions for those on Note 1 of
the FM program log subpart or modify-
ing the Note 1 definitions “to make them
more applicable to educational stations,
as well as commercial stations.”

43. Both proposals by Idaho are out-
side the scope of this proceeding. They
represent a substantial departure from

s FOC Form 342 has six mutually exclusive
program categories: Instructional,
Educational, Performing Arts, Light
hmmont.a.ndother.xotAlo(ﬂnwggmc
rules has eight primary categories (“intended
not to overlap”): Agricultural, Euntertain-
ment, News, Public Affairs, Religious, In-
structional, Sports, and Others.

Enter-
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our proposals in the Notice and have not
been the subject of comments by other
interested parties. We see, however,
much merit to the recommendations for
conforming program definitions in the
logging rules with the program defini-
tions in the renewal form for noncom-
mercial educational stations (FM, TV,
AM), We believe also that further con-
sideration should be given to the pro-
posal concerning donor information.
Those matters could be raised in a
further notice of proposed rulemaking in
this proceeding or by a separate rule-
making. The orderly dispatch of our
business points to the latter course as
being the better course. It would be a
proceeding to elicit comments from all
interested parties and especially those
most concerned with educational broad-
casting (only 4 comments were received
from noncommercial educational in-
terests in this proceeding) . Thus, we shall
adopt the rule amendments set forth
below, terminate this proceeding by the
Report and Order herein and, at an
early date, issue a Notice of proposed
rulemaking in the matter of donor in-
formation and conforming program defi-
nitions as indicated above,

44, Authority for adoption of the
amendments contained below is set forth
in sections 4(i), and 303(j) and (r) of
the Communications Act of 1934, as
amended.

45, Accordingly, it ts ordered, That, ef-
fective August 16, 1976, Part 73 of the
Commission’s rules and regulations is
amended as set forth below.

46, It is further ordered, That this
proceeding is terminated,

(Secs. 4, 803, 48 Stat., as amended, 1066,
1082; (47 U.8.0. 154, 803).)

Adopted: May 27, 1976.
Released: June 30, 1976,

FeEDERAL COMMUNICATIONS
CoOMMISSION,®
VINCENT J. MULLINS,
Secretary.

1, Section 73.111 is revised to read as
follows:

§73.111 General requirements relating
to logs.

(a) The licensee or permittee of each
AM station shall maintain program, op-
erating and maintenance logs as set
forth in §§ 73.112, 73.113 and 73.114. Each
log shall be kept by the station employee
or employees (or contract operator) com-
petent to do so, having actual knowledge
of the facts required, who in the case of
program and operating logs shall sign
the appropriate log when starting duty
and again when going off duty and set-
ting forth the time of each.

(b) The logs shall be kept in an or-
derly and legible manner, in suitable
form, and in such detadl that the data re-
quired for the particular class of station
concerned is readily available. Key let-
ters or abbreviations may be used if
broper meaning or explanation is con-

* Commissioner

Yesutt. Hooks concurring in the
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tained elsewhere in the log. Each sheet
shall be numbered and dated. Time en-
tries shall be made in local time and shall
be indicated as advanced (e.g., EDT) or
non-advanced time (e.g., EST).

(c) No log, or portion thereof, shall
be erased, obliterated, or willfully de-
stroyed within the period of retention
provided by the provisions of this part.
Any necessary correction shall be made
only pursuant to §§73.112, 73.113, and
73.114, and only by striking out the er-
roneous portion, or by making a correc-
tive explanation on the log or attach-
ment to it as provided In those sections.

(d) Entrie: hall be made in the logs
as required by $§ 73.112, 73.113 and 73.-
114, Additional information such as that
needed for administrative or operational
purposes may be entered on the logs.
Such additional information, so entered,
shall not be subject to the restrictions
and limitations in the Commission’s rules
on the making of corrections and changes
in logs and may be physically removed,
without otherwise altering the log in any
way, before making the log a part of an
application or available for public in-
spection,

(e) The operating log and the mainte-
nance log may be kept individually on the
same sheet in one common log, at the
option of the permittee or licensee.

2. Section 73.112 and Note 3(b) (2)
(1ii), (v) & (vi) are revised to read as
follows:

§73.112 Program log.

(a) A program log shall be kept in ac-
cordance with the provisions of § 73.111,
for each broadcast day, which, in this
context, means from the station’s sign-
on to its sign-off, or from midnight to
midnight for stations operating 24 hours
a day.

(b) Eniries. The following entries shall
be made in the program log:

(1) For each program. (i) An entry
identifying the program by name or title.

(i) Entries which indicate the time
each program begins and ends. If pro-
grams are broadcast during which sep-
arately identifiable program units of a
different type or source are presented,
and if the licensee wishes to count such
units separately, the beginning and end-
ing time for the longer program need be
entered only once for the entire program,
The program units which the licensee
wishes to count separately shall then be
entered underneath the entry for a
longer program, with the beginning and
ending time of each such unit, and with
the entry indented or otherwise distin-
guished so as to make it clear that the
program unit referred to was broadcast
within the longer program.

(iii) An entry classifying each program
as to type, using the definitions set forth
in Note 1 at the end of this section,

(iv) An entry classifying each program
as to source, using the definitions set
forth in Note 2 at the end of this section.
(For network programs, also give name
or initials of network, e.g, ABC, CBS,
NBC, Mutual.)

(v) An entry for each program pre-
senting & political candidate, showing the
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name and political affiliation of such can-
didate. See (j) of Note 1,

(2) For commercial matter. (1) An
entry identifying (a) the sponsor(s) of
the program, (b) the person(s) who paid
for the announcement, or (¢) the per-
son(s) who furnished materials or serv-
ices; and the entry shall constitute a rep-
resentation that identification was an-
nounced on the air as required by sec-
tion 317 of the Communications Act and
§ 73.1212 of the Commission’s rules. See
Note 3 at the end of this Section for defi-
nition of commercial matter.

(il) An entry or entries showing the
total duration of commercial matter in
each hourly time segment (beginning on
the hour) or the duration of each com-
mercial message (commercial continuity
in sponsored programs, or commercial
announcements) in each hour, See Note
5 at the end of this section for statement
as to computation of commercial time.

(3) For public service announcements,
(1) An entry showing that a public serv-
ice announcement (PSA) has been
broadcast together with thé name of
the organization or interest on whose be-
half it is made. See Note 4 following this
section for definition of a public service
announcement.

(4) For other announcements. (i) An
entry of the time that each required sta-
tion identification announcement is
made (call letters and licensed location;
§ 73.1201) .

(i1) An entry for each announcement
presenting a political candidate showing
the name and political affiliation of such
candidate.

(iii) An entry for each announcement
made pursuant to the local notice re-
quirements of §§ 1.580 (pre-grant), 1.594
(designation for hearing) and 73.1202
(licensee obligations), showing the time
it was broadcast.

(iv) An entry showing that broadcast
of taped or recorded material has been
made in accordance with the provisions
of § 73.1208.

(¢) National network programming.
A station broadcasting the programs of a
national network which will supply it
with all information as to such programs,
commercial matter and other announce-
ments for the composite week not log
such data but shall record in its log the
time when it joined the network, the
name of each network program broad-
cast, the time it leaves the network, and
any non-network matter broadcast re-
quired to be logged. The information
supplied by the network, for the com-
posite week which the station will use
in its renewal application, shall be re-
tained with the program logs and asso-
ciated with the log pages to which it
relates.

(d) Manually kept log. Entries on a
manually kept log may be made either
at the time of or prior to broadcast. The
employee responsible for keeping the log
shall sign the log when starting duty and
when going off duty and enter the time
of each. If entries are pre-printed prior
to broadcast and any deviation there-
from occurs in what was actually broad-

cast, an appropriate correction must be
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made on the log. When the employee
keeping the log signs the log upon going
off duty, that person attests tv the fact
that the log, with any corrections or ad-
ditions made before he signed off, is an
accurate representation ef what was
actually broadcast.

(e) Automatically kept log. (1) Entries
on an automatically kept program log
may be made by automatic logging in-
struments with sequential language
printouts corresponding to manually
kept log entries.

(2) An employee on duty shall be re-
sponsible for the automatic logging
process and the keeping of the log. In the
event of failure or malfunctioning of the
automatic logging process, the person re-
sponsible for the log shall make the re-
quired entries in the log manually.

(3) The employee responsible shall
sign the log, or a separate page to be
affixed to the log, when starting duty and
when going off duty and enter the time
of each. The signature when going off
duty constitutes a certification that, as
to the autofmatic printout part of the log,
the employee checked the automatic
logging equipment periodically through-
out the tour and that to the best of his
knowledge and belief, at no time during
his tour, did it fail or malfunction, unless
otherwise noted above the signature; and
that, as to any part of the log which was
kept manually, with any corrections or
additions made thereon before signing off
duty, it was an accurate representation
of what was actually broadcast.

() Automalic maintenance of logging
data. (1) An employee on duty shall be
responsible for any automatic mainte-
nance of data and the keening of the log.
In the event of failure or malfunction-
ing of the said automatic process, the
employee responsible for the log shall
make the required entries in the log
manually at that time.

(2> The employee responsible shall
sign, on a separate page to be affixed to
the logging data, when starting duty and
and when going off duty and enter the
time of each. The signature when going
off duty constitutes a certification that,
as to the automatic maintenance of data
equipment, the employee checked it pe-
riodically throughout the tour and that
to the best of his knowledge and belief,
at no time during his tour, did it fail or
malfunction, unless otherwise noted
above the signature; and that, as to any
part of the log which was kept manually,
with any corrections or additions made
thereon before signing off duty, it was
an accurate representation of what was
actually broadcast.

(3) The licensee shall extract any re-
quired information from automatically
maintained program logging data for
days specified by the Commission or its
duly authorized representative and sub-
mit it in written log form, together with
the underlying recording, tape, or other
means employed, within such time as the
Commission may specify.

(g) Injormation required. The licensee,
whether employlng manual logging,
automatic logging or automatic mainte-
nance of logging data, or any combina-

FEDERAL

RULES AND REGULATIONS

tion thereof, must be able accurately to
furnish the Commission with all infor-
mation required to be logged.

(h) Corrections. (1) Program logs shall
be changed or corrected only in the man-
ner prescribed in § 73.111(c).

(2) If corrections or additions are
made on the log after it has been signed,
explanation must be made on the log or
an attachment to it, dated and signed by
either the person who kept the log, the
station program director or manager, or
an officer of the licensee.

- » . - .

Nm » - .

(b) - » -

(2) - »

(#i1) Broadcasts of taped, filmed or re-
corded material announcements.

(v) Announcements pursuant to § 73.1212
(d) that materials or services have been fur-
nished as an inducement to broadcast a polit-
ical program or & program involving the dis-
cussion of controversial public issues.

(vi) Announcements made pursuant to lo-
cal notice reequirements of §§ 1.389 (pre-
grant), 1.504 (designation for hearing) and
73,1202 (licensee obligations) of this chapter.

3. Section 73.281 is revised to read as
follows:

§ 73.281 General requirements relating
to logs.

(a) The licensee or permittee of each
FM station shall maintain program, op-
erating and maintenance logs as set forth
in §§ 73.282, 73.283 and 73.284. Each log
shall be kept by the station employee or
employees (or contract operator) com-
petent to do so, having actual knowledge
of the facts required, who in the case of
program and operating logs shall sign
the appropriate log when starting duty
and again when going off duty and set-
ting forth the time of each.

(b) The logs shall be kept in an orderly
and legible manner, in suitable form, and
in such detail that the data required for
the particular class of station concerned
is readily available. Key letters or ab-
breviations may be used if proper mean-
ing or explanation is contained elsewhere
in the log. Each sheet shall be numbered
and dated. Time entries shall be made
in local time and shall be indicated as
advanced (eg., EDT) or non-advanced
time (e.g., EST).

(¢) No log, or portion thereof, shall
be erased, obliterated, or willfully de-
stroyed within the period of retention
provided by the provisions of this part.
Any necessary correction shall be made
only pursuant fo §§ 73.282, 73.283, and
73.284, and only by striking out the er-
roneous portion, or by making a correc-
tive explanation on the log or attach-
ment to it as provided in those sections.

(d) Entries shall be made in the logs
as required by §§ 73.282, 73.283 and 73.-
284, Additional information such as that
needed for administrative or operational
purpose may be entered on the logs. Such
additional information, so entered, shall
not be subject to the restrictions and lim-
itations in the Commission’s rules on the

making of corrections and changes in
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logs and may be physically removed,
without otherwise altering the log in any
way, before making the log a part of an
application or available for public
inspection.

(e) The operating log and the main-
tenance log may be kept individually on
the same sheet in one common log, at the
option of the permittee or licensee.

4. Section 73.282 and Note 3(b) (2) (iii),
(v) & (vi) are revised to read as follows:

§ 73.282 Program log.

(a) A program log shall be kept in ac~
cordance with the provisions of § 73.281
for each broadcast day, which, in this
context, means from the station’s sign-
on to its sign-off, or from midnight to
midnight for stations operating 24 hours
a day.

(b) Entries. The following entries shall
be made in the program log:

(1) For each program. (i) An entry
identifying the program by name or title.

(ii) Entries which indicate the time
each program begins and ends. If pro-
grams are broadcast during which sep-
arately identifiable program units of a
different type or source are presented,
and if the licensee wishes to count such
units separately, the beginning and end-
ing time for the longer program need be
entered only once for the entire program.
The program units which the licensee
wishes to count separately shall then be
entered undermeath the _enfry for a
longer program, with the beginning and
ending time of each such unit, and with
the entry indented or otherwise distin-
guished s0 as to make it clear that the
program unit referred to was broadcast
within the longer program.

(iii) An entry classifying each pro-
gram as to type, using the definitions set
forth in Note 1 at the end of this section.

(iv) An entry classifying each program
as to source, using the definitions set
forth in Note 2 at the end of this section.
(For network programs, also give name
or initials of network, e.g., ABC, CBS,
NBC, Mutual.)

(v) An enftry for each program pre-
senting a political candidate, showing
the name and political affiliation of such
candidate. See (j) of Note 1.

(2) For commercial matier. (i) An en-
try identifying (a) the sponsor(s) of the
program, (b) the person(s) who paid for
the announcement, or (¢) the person(s)
who furnished materials or services; and
the entry shall constitute a representa-
tion that identification was announced
on the air as required by section 317 of
the Communications Act and § 73.1212 of
the Commission’s rules. See Note 3 al the
end of this section for definition of com-
mercial matter.

(ii) An entry or entries showing the
total duration of commercial matter in
each hourly time segment (beginning on
the hour) or the duration of each com-
mercial message (commercial continuity
in sponsored programs, or commercial
announcements) in each hour. See Note
5 at the end of this section for statement

as to computation of commercial time.
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(3) For public service announcements.
(i) An entry showing that a public serv-
jce announcement (PSA) has been
proadcast together with the name of the
organization or interest on whose behalf
it is made. See Note 4 following this sec-
tion for definition of a public service
announcement.

(4) For other announcements. (i) An
entry of the time that each required sta-
tion identification announcement is
made (call letters and licensed location;
§ 73.1201).

(ii) An entry for each announcement
presenting a political candidate showing
the name and political affiliation of such
candidate.

(iii) An entry for each announcement
made pursuant to the local notice re-
quirements of §§1.580 (pre-grant),
1.594 (designation for hearing) and
73.1202 (licensee obligations), showing
the time it was broadcast.

(iv) An entry showing that broadcast
of taped or recorded material has been
made in accordance with the provisions
of §73.1208.

(¢) National network programming. A
station broadcasting the programs of a
national network which will supply it
with all information as t0 such programs,
commercial matter and other announce-
ments for the composite week need not
log such data but shall record in its log
the time when it joined the network, the
name of each network program broad-
cast, the time it leaves the network, and
any non-network matter broadcast re-
quired to be logged. The information
supplied by the network, for the com-
posite week which the station will use in
its renewal application, shall be retained
with the program logs and associated
with the log pages to which it relates.

(d) Manually kept log. Entries on a
manually kept log may be made either at
the time of or prior to broadcast. The
employee responsibile for keeping the log
shall sign the log when starting duty
and when going off duty and enter the
time of each. If entries are pre-printed
prior to broadcast and any deviation
therefrom occurs in what was actually
broadcast, an appropriate correction
must be made on the log. When the em-
ployee keeping the log signs the log upon
going off duty, that person attests to the
fact that the log, with any corrections or
additions made before he signed off, is an
accurate representation of what was
actually broadcast.

(e) Automatically kept log. (1) En-
tries on an automatically kept program
log may be made by automatic logging
instruments with sequential language
printouts corresponding to manually
kept log entries.

(2) An employee on duty shall be re-
sponsible for the automatic logging pro-
cess and the keeping of the log. In the
event of failure or malfunctioning of the
automatic logging process, the person re-
sponsible for the log shall make the re-
quired entries in the log manually.

(3) The employee responsible shall
sign the log, or a separate page to be af-
fixed to the log, when starting duty and
when going off duty and enter the time
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of each. The signature when going off
duty constitutes a certification that, as to
the automatic printout part of the log,
the employee checked the automatic log-
ging equipment periodically throughout
the tour and that to the best of his
knowledge and belief, at no time during
his tour, did it fail or malfunction, unless
otherwise nofed above the signature;
and that, as to any part of the log which
was kept manually, with any corrections
or additions made thereon before signing
off duty, it was an accurate representa-
tion of what was actually broadcast.

(f) Automatic maintenance of logging
data. (1) An employee on duty shall be
responsible for any automatic mainte-
nance of data and the keeping of the log.
In the event of failure or malfunctioning
of the said automatic process, the em-
ployee responsible for the log shall make
the required entries in the log manually
at that time.

(2) The employee responsible shall
sign, on a separate page to be affixed to
the logging data, when starting duty and
when going off duty and enter the time
of each. The signature when going off
duty constitutes a certification that, as to
the automatic maintenance of data
equipment, the employee checked it
periodically throughout the tour and
that to the best of his knowledge and
belief, at no time, during his tour, did it
fail or malfunction, unless otherwise
noted above the signature; and that, as
to any part of the log which was kept
manually, with any corrections or addi-
tions made thereon before signing off
duty, it was an accurate representation
of what was actually broadcast.

(3) The licensee shall extract any re-
quired information from automatically
maintained program logging data for
days specified by the Commission or its
duly authorized representative and sub-
mit it in written log form, together with
the underlying recording, tape, or other
means employed, within such time as the
Commission may specify.

(g) Information required. The li-
censee, whether employing manual log-
ging, automatic logging or automatic
maintenance of logging data, or any
combination thereof, must be able ac-
curately to furnish the Commission with
all information required to be logged.

(h) Corrections. (1) Program logs
shall be changed or corrected only in the
manner prescribed in § 73.281(c).

(2) If corrections or additions are
made on the log after it has been signed,
explanation must be made on the log or
an attachment to it, dated and signed by
either the person who kept the log, the
station program director or manager, or
an officer of the licensee.

Note 3 * * *

(b) <l AR

(2) L

(iif) Broadcasts of taped, filmed or re-
corded material announcements.

- - - . -

(v) Announcements pursuant to §738.1212
{d) that materials or services have been fur-
nished as an Inducement to broadcast a

political program or & program involving the
discussion of controversial public issues,
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(vl) Annouucoments made pursuant to
local notice requirements of §§ 1.580 (pre-
grant), 1.604 (designation for hearing) and
73,1202 (licens¢e obligations) of this chapter.

K3 - - - -

5. Section 73 581 is revised to read as
follows:

§ 73.581 General requirements relating
to logs.

(a) The licensee or permittee of each
noncommercial educational FM station
shall maintain program, operating and
maintenance logs as set forth in §§ 73.-
582, 73.583 and 73.584. Each log shall be
kept by the station employee or employ-
ees (or contract operator) competent to
do so, having actu-l knowledge of the
facts required, who in the case of pro-
gram and operating logs shall sign the
appropriate log when starting duty and
again when going off duty and setting
forth the time of each.

(b) The logs shall be kept in an or-
derly and legible manner, in suitable
form, and in such detail that the data
required for the particular class of sta-
tion concerned is readily available. Key
letters or abbreviations may be used if
proper meaning or explanation is con-
tained elsewhere in the log. Each sheet
shall be numbered and dated. Time en-
tries shall be made in local time and
shall be indicated as advanced (eg.,
EDT) or non-advanced time (e.g., EST).

(c) No log, or portion thereof, shall be
erased, obliterated, or willfully destroyed
within the period of retention provided
by the provisions of this part. Any nec-~
essary correction shall be made only pur-
suant to §§ 73.582, 73.583, and 73.584,
and only by striking out the erroneous
portion, or by making a corrective ex-
planation on the log or attachment to it
as provided in those sections.

(d) Entries shall be made in the logs
as required by §§ 73.582, 73.583 and
73.584. Additional information such as
that needed for administrative or opera-
tional purposes may be entered on the
logs, Such additional information, so en-
tered, shall not be subject to the restric-
tions and limitations in the Commis-
sion’s rules on the making of corrections
and changes in logs and may be physi-
cally removed, without otherwise alter-
ing the log in any way, before making the
log a part of an application or avail-
able for public inspection.

(e) The operating log and the main-
tenance log may be kept individually
on the same sheet in one common log,
at the option of the permittee or li-
censee,

6. Section 73.582 is amended by delet-
ing paragraphs (b) and (¢) in their en-
tirety, specifying (b) and (¢) as Reserved
and adding new paragraphs (d), (e), (f),
(g*, and (h), to read as follows:

§ 73.582 Program log.

- - . - -
(b) [Reserved] _
(¢) [Reserved]

(d) Manually kept log. Entries on a
manually kept log may be made either at
the time of or prior to broadcast. The
employee responsible for keeping the log
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shall sign the log when starting duty and
when going off duty and enter the time
of each. If entries are pre-printed prior
to broadcast and any deviation therefrom
oceurs in what was actually broadcast,
an appropriate correction must be made
on the log. When the employee keeping
the log signs the log upon going off duty,
that person attests to the fact that the
log, with any corrections or additions
made before he signed off, is an accurate
representation of what was actually
broadcast.

(e) Automatically kept log. (1) Entries
on an automatically kept program log
may be made by automatic logging in-
struments with sequential Ilanguage
printouts corresponding to manually kept
log entries.

(2) An employee on duty shall be re-
sponsible for the automatic logging proc-
ess and the keeping of the log, In the
event of failure of malfunctioning of the
automatic logging process, the person
responsible for the log shall make the
required entries in the log manually.

(3) The employee responsible shall
sign the log, or a separate page to be af-
fixed to the log, when starting duty and
when going off duty and enter the time of
each. The signature when going off duty
constitutes a certification that, as to the
automatic printout part of the log, the
employee checked the automatic logging
equipment periodically throughout the
tour and that to the best of his knowl-
edge and belief, at no time during his
tour, did it fail or malfunction unless
otherwise noted above the signature; and
that, as to any part of the log which
was kept manually, with any corrections
or additions made thereon before signing
off duty, it was an accurate representa-
tion of what was actually broadcast.

(f) Automatic maintenance of logging
data. (1) An employee on duty shall be
responsible for any automatic mainte-
nance of data and the keeping of the log.
In the event of failure or malfunctioning
of the sald automatic process, the em-
ployee responsible for the log shall make
the required enfries in the log manually
at that time.

(2) The employee responsible shall
sign, on a separate page to be affixed to
the logging data, when starting duty and
when going off duty and enter the time of
each. The signature when going off duty
constitutes a certification that, as to the
automatic maintenance of data equip-
ment, the employee checked it periodi-
cally throughout the tour and that to
the best of his knowledge angl belief, at
no time during his tour, did it fail or
malfunction, unless otherwise nofed
above the signature; and that, as to any
part of the log which was kept manually,
with any corrections or additions made
thereon before signing off duty, it was
an accurate representation of what was
actually broadcast.

(3) The licensee shall extract any re-
quired information from automatically
maintained program logging data for
days specified by the Commission or its
duly authorized representative and sub-
mit it in written log form, together with
the underlying regording, tape, or other
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means employed, within such time as
the Commission may specify.

(g) Information required. The licen-
see, whether employing manual logging,
automatic logging or automatic mainte-
nance of logging data, or any combina-
tion thereof, must be able accurately to
furnish the Commission with all infor-
mation required to be logged.

(h) Corrections. (1) Program logs
shall be changed or corrected only in the
manner prescribed in § 73.581(¢).

(2) If corrections or additions are
made on the log after it has been signed,
explanation must be made on the log or
an attachment to it, dated and signed
by either the person who kept the log,
the station program director or manag-
er, or an officer of the licensee.

7. Section 73.669 is revised to read as
follows:

§73.669 General requirements relating
10 logs.

(a) The licensee or permittee of each
television broadcast station shall main-
tain program, operating and mainte-
nance logs as set forth in §§ 73.670, 73.-
6871 and 73.672. Each log shall be kept by
the station employee or employees (or
contract operator) competent to do so,
having actual knowledge of the facts re-
quired, who in the case of program and
operating logs shall sign the appropriate
log when starting duty and again when
going off duty and setting forth the time
of each.

(b) The logs shall be kept in an order-
1y and legible manner, in suitable form,
and in such detail that the data required
for the particular class of station con-
cerned is readily available, Key letters
or abbreviations may be used if proper
meaning or explanation is contained
elsewhere in the log. Each sheet shall be
numbered and dated. Time entries shall
be made in local time and shall be in-
dicated as advanced (e.g., EDT) or non-
advanced time (e.g., EST).

(¢) No log, or portion thereof, shall be
erased, obliterated, or willfully destroyed
within the period of retention provided
by the provisions of this part. Any nec-
essary correction shall be made only
pursuant to §§ 73.670, 73.671, and 73.672,
and only by striking out the erroneous
portion, or by making a corrective ex-
planation on the log or attachment to it
as provided in those sections.

(d) Entries shall be made in the logs
as required by §§ 73.670, 73.671 and 73.-
672. Additional information such as that
needed for administrative or operation-
al purposes may be entered on the logs.
Such additional information, so entered,
shall not be subject to the restrictions
and limitations in the Commission’s rules
on the making of corrections and
changes in logs and may be physically
removed, without otherwise altering the
log in any way, before making the log a
part of an application or available for
public inspection.

(e) The operating log and the main-
tenance log may be kept individually on
the same sheet in one:-common log, at

the option of the permittee or licensee.

8. Section 73.670 and Note 3(b)(2)
(iii), (v) & (vi) are amended to read as
follows: )

§ 73.670 Program log.

(a) A program log shall be kept in
accordance with the provisions of § 73.-
669 for each broadcast day, which, in
this context, means from the station’s
sign-on to its sign-off, or from midnight
to midnight for stations operating 24
hours a day.

(b) Eniries. The following entries shall
be made in the program log:

(1) For each program. (i) An entry
identifying the program by name or title.

(ii) Entries which indicate the time
each program begins and ends. If pro-
grams are broadcast during which sep-
arately identifiable program units of a
different type or source are presented,
and if the licensee wishes to count such
units separately, the beginning and end-
ing time for the longer program need be
entered only once for the entire program.
The program units which the licensee
wishes to count separately shall then be
entered underneath the entry for a long-
er program, with the beginning and
ending time of each such unit, and with
the entry indented or otherwise distin-
guished so as to make it clear that the
program unit referred to was broadcast
within the longer program.

(iii) An entry classifying each pro-
gram as to type, using the definitions set
forth in Note 1 at the end of this section. *

(iv) An entry classifying each pro-
gram as to source, using the definitions
set forth in Note 2 at the end of this sec-
tion. (For network programs, also give
name or initials of network, e.g., ABC,
CBS, NBC, Mutual.)

(y) An entry for each program pre-
senting a political candidate, showing
the name and political affiliation of such
candidate. See (j) of Note 1.

(2) For commercial matter. (i) An
entry identifying (a) the sponsor(s) of
the program, (b) the person(s) who paid
for the announcement, or (¢) the per-
son(s) who furnished materials or serv-
ices; and the entry shall constitute a
representation that identification was
announced on the air as required by sec-
tion 317 of the Communications Act and
§ 73.1212 of the Commission’s rules. See
Note 3 at the end of this section for def-
inition of commercial matter.

(ii) An entry or entries showing the
total duration of commercial matter in
each hourly time segment (beginning on
the hour) or the duration of eadch com-
mercial message (commercial continuity
in sponsored programs, or commercial
announcements) in each hour. See Note
5 at the end of this section for statement
as to computation of commercial time.

(3) For public service announcements.
(i) An entry showing that a public serv-
jce announcement (PSA) has been
broadcast together with the name of the
organization or interest on whose behall
it is made. See Note 4 following this sec-
tion for definition of a public service an-
nouncement.

(4) For other announcements. (i) An
entry of the time that each required sta-
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tion -identification announcement is
made (call letters and licensed location;
§73.1201).

(ii) An entry for each announcemgnt
presenting a political candidate showing
the name and political affiliation of such
candidate.

(iii) An entry for each announcement
made pursuant to the local notice re-
quirements of §§ 1.580 (pre-grant), 1.594
(designation for hearing) and 73.1202
(licensee obligations), showing the time
it was broadcast.

(iv) An entry showing that broadcast
of taped or recorded material has_been
made in accordance with the provisions
of §73.1208. -

(¢) National network programming. A
station broadcasting the programs of a
national network which will supply it
with all information as to such pro-
grams, commercial matter and other an-
nouncements for the composite week
need not log such data but shall record
in its log the time when it joined the
network, the name of each network pro-
gram broadcast, the time it leaves the
network, and any non-network matter
broadcast required to be logged. The in-
formation supplied by the network, for
the composite week which the station
will use in its renewal application, shall
be retained with the program logs and
associated with the log pages to which it
relates. :

(d) Manually kept log. (1) Entries on
a manually kept log may be made either
at the time of or prior to broadcast. The
employee responsible for keeping the log
shall sign the log when starting duty g.nd
when going off duty and enter the time
of each. If entries are pre-printed prior
to broadcast and any deviation there-
from occurs,in what was actually broad-
cast, an appropriate correction must be
made on the log. When the employee
keeping the log signs the log upon going
off duty, that person attests to the fact
that the log, with any corrections or ad-
ditions made before he signed off, is an
accurate representation of what was ac-
tually broadeast. '

(e) Automatically kept log. (1) Entries
on an automatically kept program log
may be made by automatic logging in-
struments with sequential language
printouts corresponding to manually
kept log entries.

(2) An employee on duty shall be re-
sponsible for the automatic logging proc-
ess and the keeping of the log. In the
event of failure or malfunctioning of the
automatic logging process, the person re-
sponsible for the log shall make the re-
quired entries in the log manually.

(3) The employee responsible shall
sign the log, or a separate page to be af-
fixed to the log, when starting duty and
when going off duty and enter the time
of each. The signature when going off
duty constitutes a certification that,
as to the automatic printout part
of the log, the employee checked the
automatic logging equipment periodi-
cally throughout the tour and that to
the best of his knowledge and belief, at
no time during his tour, did it fail or
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malfunction, unless otherwise noted
above the signature; and that, as to any
part of the log which was kept manually,
with any corrections or additions made
thereon before signing off duty, it was an
accurate representation of what was ac-
tually broadcast. )

(f) Automatic maintenance of logging
data. (1) An employee on duty shall be
responsible for any automatic mainte-
nance of data and the keeping of the log.
In the event of failure or malfunctioning
of the said automatic process, the em-
ployee responsible for the log shall make
the required entries in the log manually
at that time.

(2) The employee responsible shall
sign, on a separate page to be affixed to
the logging data, when starting duty and
when going off duty and enter the time
of each. The signature when going off
duty constitutes a certification that, as
to the automatic maintenance of data
equipment, the employee checked it peri-
odically throughout the tour and that to
the best of his knowledge and belief, at
no time during his tour, did it fail or
malfunction, unless otherwise noted
above the signature; and that, as to any
part of the log which was kept manually,
with any corrections or additions made
thereon before signing off duty, it was
an accurate representation of what was
actually broadcast.

¢3) The licensee shall extract any re-
quired information from automatically
maintained program logging data for
days specified by the Commission or its
duly authorized representative and sub-
mit it in written log form, together with
the underlying recording, tape, or other
means employed, within such time as the
Commission may specify.

(g) Information required. The licensee,
whether employing manual logging, au-
tomatic logging or automatic mainte-
nance of logging data, or any combina-
tion thereof, must be able accurately to
furnish the Commission with all infor-
mation required to be logged. :

(h) Corrections. (1) Program logs
shall be changed or corrected only in the
manner prescribed in § 73.669.

(2) If corrections or additions are
made on the log after it has been signed,
explanation must be made on the log or
an amendment to it, dated and signed by
either the person who kept the log, the
station program director or manager, or
an officer of the licensee.

Norg § ¢ & =

(b) -

(2) 90 O

(2) L

(iil) Broadcasts of taped, filmed or re-
corded material announcements.

» - - - L

(v) Announcements pursuant to § 73.1212
(d) that materials or services have been fur~
nished as an inducement to broadcast a
political program or a program involving the
discussion of controversial public issues.

(vi) Announcements made pursuant to
local notice requirements of §§ 1.580 (pre-
grant), 1.594 (designation for hearing) and
73.1202 (licensee obligations) of this chapter.

|FR Doc.76-20026 Filed 7-9-76;8:45 am]
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Title 49—Transportation

CHAPTER V—NATIONAL HIGHWAY TRAF-
FIC SAFETY ADMINISTRATION, DE-
PARTMENT OF TRANSPORTATION

[Docket No. 1-5; Notice 21]

PART 571—FEDERAL MOTOR VEHICLE
SAFETY STANDARDS

Brake Hoses

This notice amends the definitions and
several labeling requirements of Stand-
ard No. 106-74, Brake Hoses. The defini-
tion of “brake hose assembly” is amended
to exclude certain assemblies made in
the field from all new components for
repair service. A definition for “vacuum
tubing connector” is added, and the defi-
nition of “brake hose” is amended to ex-
clude such connectors. The requirement
that certain information remain either
visible or properly masked on brake hoses
is completed vehicles—the “masking re-
quirement"—is eliminated. In addition,
the requirements that hose be labeled
“permanently” and that a full legend of
information appear on any hose, regard-
less of its length, are eliminated.

The amendment of the definition in
Standard No. 106-74 (49 CFR 571.106-
74) of “brake hose assembly” was pro-
posed in Notice 15 (40 FR 8962; March 4,
1975). The remaining amendments were
proposed in Notice 19 (40 FR 55365: No-
vember 28, 1975). Seventy-nine com-
ments were received in response to the
former proposal and 14 in response to the
latter. Any suggestions for changes from
the proposals not specifically mentioned
herein are denied, on the basis of all the
information presently available to this
agency.

Norice 15

Standard No. 106-74 has required the
manufacturer of a brake hose assembly,
except a vehicle manufacturer who as-
sembles and installs it in a vehicle man-
ufactured by him, to affix a band to his
product, The band must be labeled with
the date of assembly, a designation iden-
tifying him as the assembler, and the
symbol “DOT" as a certification that the
assembly meets all applicable safety
standards. Assemblies made entirely of
new components for installation in used
vehicles come from a variety of sources.
Among these are repair shops, employees
of truck fleet owners, and even truck
owners themselves. Under the applicable
law, each of these many assemblers is a
“manufacturer”. The NHTSA has con-
cluded that, as suggested in Notice 15,
the burden of affixing a band and certify-
ing compliance with the requirements of
the standard is not commensurate with
the relatively small number of assemblies
prepared by such manufacturers. The
exclusion of the assemblies in question
from the definition will relieve them of
both the banding and performance re-
quirements of the standard. The Weath-
erhead Company, Wagner Electric Cor-
poration, and the Brake System Parts
Manufacturing Council pointed out that
the proposed amendment of the defini-
tion would permit the preparation of re-
placement hydraulic assembiies in the
field with renewable or reusable end
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fittings, because such assemblies would
no longer be subject to $5.1, which re-
quires hydraulic end fittings to be at-
tached by crimping or swaging. The
NHTSA did not intend such a result.
Accordingly, this notice limits the pro-
posed exclusion from the definition of
“brake hose assembly” to air and vacuum
assemblies.

Paccar pointed out that the driver of
a tractor-trailer combination is often the
owner of the tractor but not the trailer,
and that the proposed amendment would
not exclude assemblies made in the field
by such a driver for installation on the
trailer that he is towing. For this reason,
the amendment adopted today also ex-
cludes from the definition those assem-
blies prepared by the operator of a used
vehicle for installation in that vehicle.

Several distributors of brake hose and
brake hose assemblies urged that the
proposed exclusion be extended to cover
assemblies made by them as well. In
recognition of the costs of banding, the
NHTSA has granted petitions for rule-
making to eliminate the banding require-
ment for all manufacturers of brake hose
assemblies. A notice of proposed rule-
making on this subject can be expected
in the near future. Such an amendment
of the standard, if adopted, will relieve
distributors of the expense of banding
while retaining the performance and
other requirements applicable to brake
hose assemblies.

Norice 19

Masking. $5.2.2, 87.2, and S9.1 of the
standard require certain information to
be labeled on new hydraulic, air, and
vacuum brake hose, respectively. In ad-
dition, S5.2.2 in its present form (by
itself and as incorporated by reference in
57.2 and S9.1) requires, effective Sep-
tember 1, 1976, at least one legend of that
information to be visible on each brake
hose that has been installed in a motor
vehicle, unless it is covered by a manually
removable masking material in such a
way that no adhesive contacts any part
of the legend. The practical effect of this
section, unless amended, would be to
require the addition of an entire new
stage in the vehicle manufacturing
process.

Elimination of the masking require-
ment was proposed in Notice 19, All
comments in response to the notice sup-
ported this proposal. The NHTSA has
concluded that, in light of the limited
usefulness of the information that would
be preserved, the masking requirement
creates an inappropriate burden and
should be eliminated.

Labeling of short hoses. The standard
presently requires that, effective Sep-
tember 1, 1976, a complete legend of la-
beling information appear on every
brake hose, regardless of its length. Be-
cause this would require manual label-
ing of hose shorter than the normal
label spacing, Notice 19 proposed elim-
ination of the “short hose labeling” re-
quirement. No objections were recelved,
and the requirement is eliminated ac-
cordingly. For clarification, the first sen-
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tence of S$5.2.2 is modified to indicate
that, for labeling purposes, hose need
merely be cut from bulk hose that is
properly labeled.

Permanent labeling. Also proposed in
Notice 19 was the elimination of the re~
quirement that hoses be permanently
labeled. Volkswagen objected to. such
elimination, arguing that “if the label-
ing provision has any meaning at all, the
labeling must be permanent.” Even with-
out a permanence requirement, however,
the information specified in S5.2.2 must
appear on bulk hose to identify it to dis-
tributors, dealers, assemblers, and in-
stallers, and to facilitate compliance in-
spection and testing. Because the agency
conducts its compliance tests on new
hose and assemblies, these purposes have
been fulfilled once the hose is put in serv-
ice. Accordingly, the permanence re-
quirement is deleted from S5.2.2, If in the
future the agency finds a need to ensure
preservation of identifying information
for the life of the hose, a requirement
for permanence can be established
through further rulemaking.

Vacuum tubing connectors. Bendix
Corporation petitioned for an amend-
ment of the standard that would exclude
from its coverage certain short flexible
connectors used in vacuum brake booster
systems. These connectors, while meet-
ing the existing definition of “brake
hose”, have special performance require-
ments that make it inappropriate to sub-
ject them to this standard. No comments
objected to the proposal in Notice-19 to
amend the definition of “brake hose”.
Wagner Electric, however, suggested
that the exclusion of tubing connectors
be limited to those used in vacuum sys-
tems. Such an approach provides the re-
quested accommodation of an existing
practice that has proved acceptable with-
out encouraging the improper design of
short air and hydraulic brake hoses. Ac-
cordingly, the definition of “brake hose”
is amended to exclude vacuum tubing

- connectors. The latter are defined as

proposed, with the modification suggest-
ed by Wagner Electric.

The National Motor Vehicle Safety
Advisory Council took no position on the
proposals of these amendments.

In consideration of the foregoing, 49
CFR 571.106-74 (Standard No. 106-74,
Brake Hoses) is amended as follows:

§ 571.106=74 [Amended]

1. In S4. Definitions, the definition of
“brake hose” is amended to read:

“Brake hose” means a flexible conduit,
other than a vacuum tubing connector,
manufactured for use in a brake system
to transmit or contain the fluid pressure
or vacuum used to apply force to a vehi-
cle’s brakes.

2. In S4. Definitions, the definition of
“brake hose assembly” is amended to
read:

- - - » <

“Brake hose assembly’” means a brake
hose, with or without armor, equipped
with end fittings for use in a brake sys-
tem, but does not include an air or vac-
uum assembly prepared by the owner or

operator of a used vehicle, by his em-
ployee, or by a repair facility, for instal-
lation in that used vehicle.

A . - - *

3. In S4. Definitions, a new definition
is added, to read:

. - - - »

“Vacuum tubing connector” means a
flexible conduit of vacuum that (i) con-
nects metal tubing fo metal tubing in a
brake system, (ii) is attached without
end fittings, and (iii) when installed,
has an unsupported length less than the
total length of those portions that cover
the metal tubing.

4. In S5.2 Labeling, the opening para-
graph of S5.2.2 is amended to read:

. - » - ¢

55.2.2 Each hydraulic brake hose shall
be labeled, or cut from bulk hose that
is labeled, at intervals of not more than
6 inches, measured from the end of one
legend to the beginning of the next, in
block capital letters and numerals ab
least one-eighth of an inch high, with
the information listed in paragraphs (a)
through (e). The information need not
be present on hose after it has become
part of a brake hose assembly or after
it has been installed in a motor vehicle.

- E3 - - -

Effective date: July 12, 1976, Because
these amendments relieve restrictions
and create no additional burdens, the
NHTSA finds, for good cause shown, that
an immediate effective date is in the pub-
lic interest.

(Secs. 103, 112, 114, 119, Pub. L. 89-563, 80
Stat 718 (15 U.S.C. 1392, 1401, 1403, 1407);
delegation of authority at 49 CFR 1.50)

Issued: July 7, 1976.

JaMES B. GREGORY,
Administrator.

[FR Doc.76-20035 Filed 7-7-76;3:15 pm]

[Docket No. 73-3;-Notice 06]

PART 571—FEDERAL MOTOR VEHICLE
SAFETY STANDARDS

School Bus Passenger Seating and Crash
Protection

This notice responds to two petitions
for reconsideration of Standard No. 222,
School Bus Passenger Seating and Crash
Protection, as it was issued January 22,
1976.

Standard No. 222 (49 CFR 571.222)
was issued January 22, 1976 (41 FR 4016,
January 28, 1976), in accordance with
section 202 of the Motor Vehicle and
Schoolbus Safety Amendments of 1974,
Pub. I. 93-492 (15 U.S.C. 1392(1) (1))
and goes into effect on October 26, 1976.
The standard provides for compartmen-
talization of bus passengers between
well-padded and well-constructed seafs
in the event of collision. Petitions for re-
consideration of the standard were re-
ceived from Sheller-Globe Corporation
and from the Physicians for Automotive
Safety (PAS), which also represented
the views of Action for Child Transpor-
tation Safety, several adult individuals,
and several school bus riders.
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PAS expressed dissatisfaction with
several aspects of the standard. The or-
ganization objected most strongly to the
agency’s decision that seat belts should
not be mandated in school buses. PAS
disagreed with the agency conclusion (39
FR 27585, July 30, 1974) that, whatever
the potential benefits of safety belts in
motor vehicle collisions, the possibility
of their non-use or misuse in the hands
of children makes them impractical in
school buses without adequate supervi-
sion. In support of safety belt installa-
tion, PAS cited statistics indicating that
23 percent of reported school bus acci-
dents involve a side impact or rollover
of the bus.

While safety belts presumably would
be beneficial in these situations, PAS
failed to provide evidence that the belts,
if provided, would be properly utilized
by school-age children. The agency will
continue to evaluate the wisdom of its
decision not to mandate belts, based on
any evidence showing that significant
numbers of school districts intend to
provide the supervision that should ac-
company belt use, In view of the absence
of evidence to date, however, the agency
maintains its position that requiring the
installation of safety belts on school bus
passenger seats is not appropriate and
denies the PAS petition for reconsidera~-
tion. The agency continues to consider
the reduced hostility of the improved
seating to be the best reasonable form
of protection against injury.

PAS asked that a separate standard
for seat belt assembly anchorages be is-
sued. They disagree with the agency’s
conclusion (41 FR 4016) that seat belt
anchorages should not be required be-
cause of indications that only a small
fraction of school buses would have belts
installed and properly used. However,
PAS failed to produce evidence that a
substantial number of school buses would
be equipped with safety belts, or that
steps would be taken to assure the proper
use of such belts, In the absence of such
information, the agency maintains its
position that a seat belt anchorage re-
quirement should not be included in the
standard at this time, and denies the
PAS petition for reconsideration.

The NHTSA does find merit in the
PAS concern that in the absence of ad-
ditlonal guidance, improper safety belt
installation may occur. The Administra-
tion is considering rulemaking to estab-
lish performance requirements for safety
belt anchorages and assemblies when
such systems are installed on school bus
passenger seats.

PAS also requested that the seat back
height be raised from the 20-inch level
specified by the standard to a 24-inch
level. In support of this position, the or-
ganization set forth a “common sense”
argument that whiplash must be occur-
ring to school bus passengers in rear im-
pact, However, the agency has not been
able to locate any quantified evidence
that there is a significant whiplash prob-
lem in school buses. The crash forces im-
parted to a school bus occupant in rear
impact are typically far lower than those
imparted in a car-to-car impact because
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of the greater weight of the school bus.
The new and higher seating required by
the standard specifies energy absorption
characteristics for the seat back under
rear-impact conditions, and the agency
considers that these improvements over
earlier seating designs will reduce the
number of Injuries that occur in rear
impact. For lack of evidence of a signifi-
cant whiplash problem, the PAS petition
for a 24-inch seat back is denied.

PAS believed that the States and lo-
calities that specify a 24-inch seat back
height would be precluded from doing
50 in the future by the preemptive effect
of Standard No. 222 under section 103
(f) of the National Traffic and Motor
Vehicle Safety Act (15 U.S.C. 1392(f)):

Section 103 * * *

(d) Whenever a Federal motor vehicle
safety standard under this subchapter Is in
effect, no State or political subdivision of &
State shall have any authority either to es-
tablish, or to continue in effect, with respect
to any motor vehicle or item of motor ve-
hicle equipment any safety standard appli-
cable to the same aspect of performance of
such vehicle or item of equipment which is
not identical to the Federal standard.
Nothing in this section shall be construed
to prevent the Federal Government or the
government of any State or political subdivi-
sion thereof from establishing a safety re-
quirement applicable to motor vehicle equip-
ment procured for Its own use if such re-
quirement imposes & higher standard of
performance than that required to comply
with the otherwise applicable Federal stand-
ard,

Standard No. 222 specifies a minimum
seat back height (855.1.2) which manu-~
facturers may exceed as long as their
product conforms to all other require-
ments of the standards applicable to
school buses. It is the NHTSA's opinion
that any State standard of general ap-
plicability concerning seat back height of
school bus seating would also have to
specify a minimum height identical to
the Federal requirement. Manufacturers
would not be required to exceed this
minimum. Thus, the PAS petition to
state seat back height as a minimum is
unnecessary and has already been satis-
fied, although it does not have the effect
desired by the PAS,

With regard to the PAS coneern that
the States’ seat-height requirements
would be preempted, the second sentence
of section 103(d) clarifies that the limi-
tation on safety regulations of general
.applicability does not prevent govern-
mental entities from specifying addi-
tional safety features in vehicles pur-
chased for their own use. Thus, a State
or its political subdivisions could specify
a seat back height higher than 20
inches in the case of public school buses.
The second sentence does not permit
these governmental entities to specify
safety features that prevent the vehicle
or equipment from complying with ap-
plicable safety standards,

With regard to which school buses
qualify as “public school buses” that may
be fitted with additional features, it is
noted that the agency includes in this
category those buses that are owned and
opferated by a private contractor under
contract with a State to provide trans-
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portation for students to and from pub-
lic schools.

Sheller-Globe Corporation (Sheller)
petitioned for exclusion from the seating
requirements for seating that is designed
for handicapped or convalescent students
who are unable to utilize conventional
forward-facing seats. Typically, side-
facing seats are installed to improve en-
try and egress since knee room is limited
in forward-facing seats, or spaces on the
bus are specifically designed to accom-
modate wheelchairs. The standard pres-
ently requires that bus passenger seating
be forward-facing (S5.1) and conform to
requirements appropriate for forward-
facing seats. Blue Bird Body Company
noted in a March 29, 1976, letter that it
also considered the standard’s require-
ments inappropriate for special seating.

The agency has considered the limited
circumstances in which this seating
would be offered in school buses and con=-
cludes that the seat-spacing requirement
(85.2) and the fore-and-aft seat per-
formance requirements (S5.1.3, S5.1.4)
are not appropriate for side-facing geats
designed solely for handicapped or con-
valescent students. Occupant crash pro-
tection is, of course, as important for
these students as others, and the agency
intends to establish requirements suited
to these specialized seating arrange-
ments. At this time, however, insufficient
time remains before the effective date of
this standard to establish different re-
quirements for the seating involved.
Therefore, the NHTSA has decided to
modify its rule by the exclusion of side«
facing seating installed to accommodate
handicapped or convalescent passengers.

School bus manufacturers should note
that the limited exclusion does not re-
lieve them from providing a restraining
barrier in front of any forward-facing
seat that has a side-facing seat or wheel-
chair position in front of it.

Sheller also petitioned for a modifica~
tion of the head protection zone (55.3.1.-
1) that describes the space in front of
a seating position where an occupant’s
head would impact in a crash. The outer
edge of this zone is described as a verti-
cal longitudinal plane 3.25 inches inboard
of the outboard edge of the seat.

Bheller pointed out that van-type
school buses utilize ‘“tumble home” in the
side of the vehicle that brings the bus
body side panels and glazing.into the
head protection zone. As Sheller noted,
the agency has never intended to include
body side panels and glazing in the pro-
tection zone. The roof structure and ov-
erhead projections from the interior are
included in this area of the zone. To clar-
ify this distinction and account for the
“tumble home,” the description of the
head impact zone in S$5.3.1.1 is appropri-
ately modified.

In accordance with recently-enunci-
ated Department of Transportation pol-
icy encouraging adequate analysis of the
consequences of regulatory action (41 FR
16201; April 16, 1976), the agency here=
with summarizes its evaluation of the
economic and other consequences of this
action on the public and private sectors,
including possible loss of safety benefits

REGISTER, VOL. 47, NO. 134—MONDAY, JULY 12, 1976




28508

The decision to withdraw requirements
for side-facing seats used by handi-
capped or convalescent students will re-
sult in cost savings to manufacturers and
purchasers. The action may encourage
production of specialized buses that
would otherwise not be built if the seat-
ing were subject to the standard. Because
the requirements are not appropriate to
the orientation of this seating, it is esti-
mated that no significant loss of safety
benefits will occur as a result of the
amendment. The exclusion of sidewall,
window or door structure from the head
protection zone is simply a clarification
of the agency’s longstanding intent that
these components not be subject to the
requirements. Therefore no new conse-
guences are anticipated as a result of this
amendment,

In an arel unrelated to the petitions
for reconsideration, the Automobile Club
of Southern California petitioned for
specification of a vandalism resistance
specification for the upholstery that is
installed in school buses in compliance
with Standard No. 222. Data were sub-
mitted on experience with crash pads
installed in school buses operated in Cali-
fornia. Vandalism damage was experi-
enced, and its cost quantified in the sub-
mitted data.

The Automobile Club made no argu-
ment that the damage to the upholstery
presents a significant safety problem.
While it is conceivable that removal of
all padding from a seat back could occur
and expose the rigid seat frame, the
agency estimates that this would occur
rarely and presumably would result in
replacement of the seat. Because the
agency’s outhority under the National
Traffic and Motor Vehicle Safety Act is
limited to the issuance of standards that
meet the need for motor vehicle safety
(15 U.S.C. 1392(a)), the agency con-
cludes that a vandalism resistance re-
quirement is not appropriate for inclusion
in Standard No. 222.

In light of the foregoing, Standard
No. 222 (49 CFR 571,222) is amended as
follows:

§571.222 [Amended]

1. In S4, Definitions, the definition of
school bus passenger seat is amended to
read:

- - - . -

“School bus passenger seat™ means a
seat in a school bus, other than the driv-
er’s seat or a seat installed to accommo-
date handicapped or convalescent pas-
sengers as evidenced by orientation of

the seat in a direction that is more than
45 degrees to the left or right of the
longitudinal centerline of the vehicle.

2. In 85, Requirements, the first para~-
graph of 85.3.1.1 is amended to read:

55.3.1.1 The head protection zones in
each vehicle are the spaces in front of
each school bus passenger seat which are
not occupied by bus sidewall, window, or
door structure and which, in relation to
that seat and its seating reference point,
are enclosed by the following planes;
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Effective date: October 26, 1976. Be-
cause the standard becomes effective on
October 26, 1976, it is found to be In
the public interest that an effective date
sooner than 180 days is in the public
interest. Changes in the text of the Code
of Federal Regulations should be made
immediately.

(Sec. 103, 119, Pub. L. 89-563, 80 Stat. 7Ti8
(15 U.S.C. 1392, 1407) ; delegation of authority
at 49 CFR 1.50)

Issued: July 7, 1976.

JAamMES B. GREGORY,
Administrator.

[FR Do¢.76-20034 Filed '7-7-76;3:15 pm]

Title 50—Wildlife and Fisheries

CHAPTER |—FISH AND WILDLIFE SERV-
ICE, DEPARTMENT OF THE INTERIOR

PART 28—PUBLIC ACCESS, USE AND
RECREATION

Kenai National Moose Range, Alaska;
Correction

In the FeperalL Recister for June 4,
1976, Volume 41, No. 109, page 22565, sec-
ond column, an error is corrected by
changing the special regulation citation
§28.28 to § 26.34.

MARVIN L. PLENERT,
Acting Alaska Refuge Supervisor.

Jury 2, 1976.
[FR Doc.76-19946 Filed 7-9-76;8:45 am]

PART 32—HUNTING

Certain National Wildlife Refuges in
Montana

The following regulations are issued
and are effective July 12, 1976, These
regulations apply to public hunting on
portions of certain National Wildlife
Refuges in Montana.

GEeNERAL Conprrions: Hunting shall be
in accordance with applicable state regu-
lations. Portions of refuges which are
open to hunting are designated by signs
and/or delineated on maps. No vehicie
travel is permitted except on maintained
roads and trails. Special conditions ap-
plying to individual refuges are listed on
the reverse side of maps available at the
refuge headquarters and from the office
of the Area Manager, U.S. Fish & Wild-
life Service, 711 Central Avenue, Billings,
Montana 59102.

§ 32.12 Special regulations; migratory
game birds; for individual wildlife
refuge areas,

Migratory game birds may be hunted
on the following area:

Red Rock Lakes National Wildlife Ref-
uge, Monida Star Route, Box 15, Lima,
Montana 59739.

§32.32 Special regulations; big game;
for individual wildlife refuge arcas.

Red Rock Lakes National Wildlife Ref-
uge, Monida Star Route, Box 15, Lima,
Montana 59739.

The provisions of these special regula~
tions supplement the regulations which
govern hunting on wildlife refuge areas
generally and which are set forth in Title

50, Code of Federal Regulations, Part 32
and are effective through June 30, 1977.

E. D. StrOOPS,
Refuge Manager, Red Rock Lakes
National Wildlife Refuge.

JuLy 2, 1976.
[FR Doc.76-20054 Flled 7-9-76;8:45 am]

Title 7—Agriculture

CHAPTER IX—AGRICULTURAL MARKET-
ING SERVICE (MARKETING AGREE-
MENTS AND ORDERS; FRUITS, VEGE-
TABLES, NUTS), DEPARTMENT OF
AGRICULTURE

PART 917—FRESH PEARS, PLUMS, AND
PEACHES GROWN IN CALIFORNIA

Subpart—Rules and Regulations;
Exemption

This document amends the Subpart—
Rules and Regulation (7 CFR Part
917.100 et seq.) to permif a handler fo
handle not more than 200 pounds, net
weight, of pears during any one day to
any one person exempt from certain re-
quirements. Those requirements are con-
tained in § 917.37 Assessments, § 917.41
Issuance of regulations, § 917.42 Modifi-
cation, suspension, or fermination of
regulations, §917.45 Inspection and
certification, and § 917.50 Reports, and
any requirements issued under those sec-
tions. !

The amended marketing agreement
and Order No. 917 (7 CFR Part 917; 41
FR 17528), hereinafter referred fo col-
lectively as the “order” regulates the
handling of fresh pears, plums, and
peaches grown in California. This is a
regulatory program effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “act”. This
amendment was recommended by the
Pear Commeodity Committee which is
established under the order to admin-
ister its terms and provisions.

Currently, paragraph (b) of § 917.143
(41 FR 22071) provides exemption for
specified quantities (by weight) of plums
and peaches but contains no exemption
for pears. Section 917.43 provides that the
Secretary may relieve handlers from cer-
tain order requirements on minimum
quantities handled. This amendment
therefore establishes a quantity of pears
which may be handled under exemption
and prescribes safeguards and minimum
quality and size requirements to assure
shipment of mature pears of a qualily
acceptable to the demand of the particu-
lar outlet. This exemption is intended to
relieve requirements on relatively small
quantities of pears which may be handled
at the orchard or at a roadside stand op-
erated by a producer.

It is hereby found that it is imprac-
ticable and contrary to the public inter-
est to give preliminary notice, engage in
public rulemaking procedure, and post-
pone the effective date of this amend-
ment until 30 days after publication
thereof in the FEpERAL REGISTER (5 U.S.C.
553) because (1) pear shipments are ex-
pected to begin early in July; (2) han-
dlers who so desire should be afforded the
earliest opportunity to handle pears
under this amendment; (3) information
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on the minimum quantity exemption has
been disseminated to handlers; and (4)
no useful purpose will be served by post-
poning the effective date of this amend-
ment.

It is hereby further found that amend-
ment of said rules and regulations, as
hereinaiter set forth, is in accordance
with the provisions of the order and will
tend to effectuate the declared policy of
the aet. Therefore § 917.143(b) (41 FR
22071) is amended to read as follows:

§917.143 Exemptions.

- * - * =

(b) Minimum quantities. Notwith-
standing any other provision of this sec-
tion, pears, plums and peaches may be
handled without regard to the provisions
of §8§917.37, 917.41, 917.42, 91745 and
917.50 under the following conditions:

(1) Such pears, plums and peaches
meet the grade requirements set forth in
Articles 35, 38, and 34, respectively of
the Food and Agriculture Code of Cali-
fornia.

(2) Such pears, plums and peaches
meet the following applicable minimum
diameter requirements as measured by a
rigid ring except that not to exceed 5
percent of the pears, plums and peaches
in any container may be smaller than
such minimum diameters:

(1) Pears shall measure not less than
2% inches in diameter.

(i) Plums shall measure not less than
1% inches in diameter,

(iii) Peaches handled prior to June 16
of any crop year shall measure not less
than 2 inches in diameter.

(iv) Peaches handled on or after June
16 of any crop year shall measure not
less than 2% inches in diameter.

(3) Such pears, plums and peaches are
for home use and not for resale,

(4) The shipment does not exceed 200
pounds, net weight, of pears, 100 pounds,
net weight, of plums and 200 pounds, net
weight, of peaches to any one person
during any one day.

(5) Such pears, plums and peaches
are handled by the person who produced
them; and the handling takes place (1)
on the premises where grown, or (ii) at
a packinghouse or retail stand nearby
which is operated by said handler,

(Secs. 1-19, 48 Stat. 81, as amended; (7 U.8.C.
601-674).)

Dated: July 8, 1976, to become effec-
tive July 12, 1976.
1 CHARLES R. BRADER,
Acting Director, Fruit and Vege-
table Division, Agricultural
Marketing Service.
[FR Doc.76-19971 Piled 7-9-76;8:456 am|

CHAPTER XVIll—FARMERS HOME ADMIN-
"rer?EATlON' DEPARTMENT OF AGRICUL-

SUBCHAPTER D—GUARANTEED LOANS
[PmHA Instructions 449.1 and 449.3]

PART 1843—FARMER LOANS

Loan Subsidy Rates, Claims, and
"nus amendment applies to loans on
which a “conditional eommitment for

FEDERAL
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Guarantee” is issued after close of busi-
ness, June 30, 1976, This amendment is
being published without notice of pro-
posed rulemaking inasmuch as the in-
terest rate to be charged is set by § 1843.-
3 of this part. The proposed rulemaking
procedure is therefore unnecessary.

Section 1843.3, Part 1843, Title 7, Code
of Federal Regulations (38 FR 29051,
30102, 30533; 39 FR 15868) is amended
by revising paragraph (h),

As revised, 1843.3(h) reads as follows:

§ 1843.3 Loan subsidy rates, claims, and

payments.
- - bl - -
(h) Current borrower, FmHA, and
subsidy rates.
Interest Maximum
L raww (percent)
oan Ly e
i bor- ¥mHA Bubsldy
rower rate rate
(percent)
(1) S 83 8¢ o
EM—L0% 10A0 oo s & 8 8%
EM—Annual operating... B4 834 o
EM—Major adiustinent
real estate and chattels. 84 B34 0
FO,8W,RL...eneereeen 5 8%4 8%

(7 U.S.C. 1989; delegation of authority by the
Secretary of Agriculture (7 CFR 2.23); dele-
gation of authority by the Assistant Secre-
tary for Rural Development (7 CFR 2.70).)

Effective date: This amendment shall
become effective on July 1, 1976.
Dated: June 30, 1976,

J. R. HaANSON,
Acting Administrator,
Farmers Home Administration.

|FR Do¢.76-19076 Filed 7-9-76;8:45 am]

Title 14—Aeronautics and Space

CHAPTER I—FEDERAL AVIATION ADMIN-
ISTRATION, DEPARTMENT OF TRANS-
PORTATION

[Alrworthiness Docket No. 76-SW-28,
Amadt, 39-2665]

PART 39—AIRWORTHINESS DIRECTIVE
Bell Models 205A~1 and 212 Helicopters

A proposal to amend Part 39 of the
Federal Aviation Regulations to include
an airworthiness directive imposing a
500-hour retirement time for certain
forward and aft float landing gear cross
tubes, requiring removal of certain cross
tube friction dampers regardless of their
condition for Bell Models 205A-1 and 212
helicopters, and superseding Amdt. 36—
1153 (36 FR 2864), AD 71-4-1 was pub~
lished in 41 FR 19674.

Interested persons have been afforded
an opportunity to participate in the mak-
ing of the amendment. No comments
were received in response to the notice,

In consideration of the foregoing, and
pursuant to the authority delegated to
me by the Administrator (31 FR 13697),
§ 39.13 of Part 39 of the Federal Aviation
Regulations is amended by adding the
following new airworthiness directive:
BerL. Applies to Models 206A-1 and 2132

helicopters, certificated in all categories

equipped with fixed float landing gear,
P/N’s 206-706-050~-1 or 205-706-050-7.
Compliance required as indicated.
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To prevent possible fallure of the forward
and aft cross tubes, P/N's 205-050-114-1,
-3, -5, ~7, and -9 and cross tube assemblies,
P/N’s 205-706-050-5 and -8 due to possible
fatigue cracks and to possible ineffective
dampers, accomplish the following:

8. Within 50 hours' time in service after
the effective date of this AD, remove cross
tube damper assemblies, P/N's 2056-050-127-3
and -5 manufactured by Frisby and install
serviceable damper assemblies, P/N's 205-
050-127-5 and -9 manufactured by Lord
Manufacturing Company in accordance with
Bell Helicopter Company Service Instruc-
tions No. 205-24 revised May 3, 1974, or No,
212-14 revised May 15, 1974, or later approved
revisions or in accordance with FAA ap-
proved equivalent procedures.

b. Remove forward and aft cross tubes,
P/N’s 205-050-114-1, -3, -5, -7, and -8 and
cross tube assemblies, P/N's 206-706-050-6
and -9 that have attained 450 or more hours’
total time in service on the effective date of
this AD within 50 hours’ time in service,

¢. Remove forward and aft cross tubes,
P/N’s 205-050-114-1, -3, -5, -7, and -9 and
cross tube assemblies, P/N's 205-706-050-6
and -9 with less than 450 hours’ total time in
service on the effective date of this AD prior
to attaining 500 hours’ total time in service.

d. The requirements of this AD do noi
apply to other landing gear cross tubes or
cross tube assemblies.

e, Operators not having kept time in serv-
ice records on individual cross tubes ghould
use float kit hours' time in service for the
purpose of paragraphs (b) and (c).

(Bell Helicopter Company Service Bul-
leting No.'s 205-76-2 and 212-76-3 dated
March 5, 1976, pertain to this subject.)

This amendment supersedes Amend-
ment 39-1153 (36 FR 2864), AD T1-4-1.

This amendment becomes effective
August 7, 1978.
(Secs. 313(a), 601, 603, Federal Aviation Act
of 1958 (49 U.B.C. 1354(a), 1421, 1423) sec.
6(c), Department of Transportation Act (49
U.S.C. 1655(¢c)))

Issued in Fort Worth, Texas,
June 28, 1976,

on

HENRY L, NEWMAN,
Director, Southwest Region.

| PR Doc.76-19797 Flled 7-9-76;8:45 am|)

[Airworthiness Docket No. 76-WE-8-AD,
Amdt. 39-2668)

PART 39—AIRWORTHINESS DIRECTIVES
Lockheed-California Company L-1011-385
Series Airplanes

There have been numerous cases where
the main landing gear fixed and hinged
strut doors on Lockheed-California Com-
pany I1-1011-385 series airplanes have
separated from the airplanes in flight
due to inadequate stiffness and strength.
These in-flight losses of the main landing
gear fixed and hinged strut doors could
result in damage to the airplane or in-
jury to persons on the ground. Since this
condition is likely to exist or develop in
other airplanes of the same type design
an airworthiness directive is being Issued
to require, as an interim action, reduc-
tion of the landing bear operating and
extended speeds for normal operations by
the installation of a placard and by the
revision of Limitations in the Airplane

Flight Manual. Further, flights with
landing gear in fixed down configuras=
tion in accordance with the Appendix 7
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of the L-1011 FAA-approved Airplane
Flight Manual will be prohibited unless
FAA-approved Airspeed/Mach indicator
with a maximum speed pointer and an
aural overspeed warning set for 250 KIAS
is installed or unless the main landing
gear fixed and hinged strut doors are re-
moved prior to flight. These restrictions
will remain in effect until the main land-
ing gear fixed and hinged strut doors are
modified in accordance with FAA-
approved Lockheed-California Company
Service Bulletins or FAA-approved
equivalent. The modification of the main
landing gear fixed and hinged strut doors
will be required within 9000 hours’ time
in service after the effective date of this
Airworthiness Directive. Repetitive visual
inspections of the main landing gear
fixed and hinged strut doors will be re-
quired at intervals of 800 hours' time in
service until the doors modification is
accomplished.

Since a situation exists that requires
immediate adoption of the regulation, it
is found that notice and public proce-
dure hereon are impracticable and good
cause exists for making this amendment
effective in less than 30 days.

In consideration of the foregoing, and
pursuant to the authority delegated to
me by the Administrator (31 FR 13697),
§ 39.13 of Part 39 of the Federal Aviation
Regulations is amended by adding the
following new airworthiness directive:

LoCKHEED-CALIPORNIA CompPany. Applies to
Model L-1011-385 series airplanes, certif-
icated In all categories.

Compliance required as indicated.

To prevent In-flight losseg of the main
landing gear fixed and hinged strut doors,
the requirements of paragraphs (a) and (b)
must be accomplished until the modification
of paragraph (c) is performed.

(a) Within the next 300 hours' time in
service after the effective date of this AD,
unless the modification of paragraph (c) is
already accomplished, accomplish the fol-
lowing:

(1) Modify the existing landing gear max-
imum extend speed placard in the airplane
flight station to reduce the approved land-
ing gear maximum extend speed (V,,) from
300 KIAS/0.85M to 250 KIAS/0.T3M.

(2) Amend the Limitations Section of the
Lockheed L~1011 FAA Approved Ailrplane
Flight Manual, LR 25925, as follows:

*“Landing Gear Operating Speed, V,,:

“Extension, 2560 KIAS/0.73M

“Landing Gear Extended Speeds, V,.: 250
KIAS/0.73M

“The Landing Gear Operating Speed, V ..
and Landing Gear Extended Speed, V., is
300 KIAS/0.85M when FAA-approved Lock-
heed Service Bulletins 093-010, 093-52-
050, 093-52-051, 093-52-074, and 003-52-078
are accomplished, as applicable.”

(8) Amend the Limitations Section of Ap-
pendix 7 of the Lockheed L-101 FAA Ap-
proved Airplane Flight Manual, LR 25925, to
add the following limitations:

Flights with landing gear extended In
accordance with this Appendix are prohibited
unless paragraphs (1) or (1) or (i), be-
low, are accomplished:

(1) FAA-approved Lockheed Service Bul-
letins, 003-52-010, 093-52-050, 093-52-051,
003-52-074 and 093-52-078 are accomplished,
as applicable,

(11) VMO is reduced to 250 KTAS, and an
FAA-approved airspeed/Mach indicator with
s maximum speed pointer set at 260 KIAS is

RULES AND REGULATIONS

installed, and the FAA-approved aural over-
speed warning is reset for 250 KIAS,

(ill) All main landing gear fixed and hinged
strut doors are removed prior to flight.

(b) Within the next 800 hours’ time in
service after the effective date of this AD,
and at 800 hours' time in service intervals
thereafter, perform visual integrity inspec-
tions of the main landing gear fixed and
hinged strut doors in accordance with in-
structions of the I-1011 Maintenance Man-
ual, Sections 32-12-02 and 32-12-03 dated
June 23, 1976, or later FAA-approved revi-
sions, and accomplish repairs and replace-
ments as necessary.

(c) Within the next 9000 hours’ time in
service after the effective date of this AD,
unless already accomplished, modify the
main landing gear fixed and hinged strut
doors by incorporation of the following FAA-
approved Lockheed-California Company
Service Bulletins, as applicable, or later FAA-
approved revisions or equivalent modifica-
tions approved by the Chief, Aircraft En-
ginering Division, FAA, Western Region.

Service bulletin Date
093-52-010 e June 12, 1972.
083-52-060- - - oo May 27, 1975.
093-52-081 -« e e e Dec. 7, 1973.
b 2 7 N O = Oct, 7, 1975.
093-52-078. e e June 186, 1975.

(d) The requirements of paragraphs (a)
and (b) may be removed after the modifica~
tion of paragraph (c) has been accomplished.

Egulvalent modifications and replacements
may be approved by the Chief, Aircraft Engi-
neering Division, FAA, Western Region.

Alrplanes may be flown to a base for the
accomplishment of the modifications required
by this AD, per FAR's 21.197 and 21.189, pro-
vided the requirements of paragraph (a) are
observed.

This amendment becomes effective July
14, 1976.
(Secs. 313(a), 601, 603, Federal Aviation Act
of 1958, (49 U.S.C. 1354(a), 1421, and 1423);
sec. 6(c), Department of Transportation Act
(49 US.C. 1655(¢)).)

Issued in Los Angeles, Calif., on June
29, 1976.
RoBeRrT H. STANTON,
Director, FAA Western Region.

[FR Doc.76-19953 Filed 7-9-76;8:45 am]

{Airspace Docket No. 78-GL-11]

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES, CON-
POIROLLNTgo AIRSPACE, AND REPORTING

I

Alteration of Transition Area

On page 13951 of the FEDERAL REGISTER
dated April 1, 1976, the Federal Avia-
tion Administration published a Notice of
Proposed Rule Making which would
amend §71.181 of Part 71 of the Fed-
eral Aviation Regulations so as to alter
the transition area at Kewanee, Illinois.

Interested persons were given 30 days
to submit written comments, suggestions,
or objections regarding the proposed
amendment.

No objections have been received and
the proposed amendment is hereby
adopted without change and is set forth
below.

It being determined that good cause,
with respect to safety in air commerce
and air transportation, exists for mak-
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ing this rule effective less than 30 days
after publication, this amendment shall
be effective 0901 G.m.t.,, September 9,
1976.

(S8ec. 307(a), Federal Aviation Act of 1958,
(49 US.C. 1348); sec. 6(c), Department of
Transportation Act, (49 US.C. 16656(¢)).)

: Issued in Des Plaines, Ill, on July 2,
976.
LEoN C. DAUGHERTY,
Acting Director, Great Lakes Region.

KEWANEE, ILLINOIS

That airspace extending upward from 700
feet above the surface within a 5-mile ra-
dius of the Kewanee Airport (latitude 41°13'~
06" N., longitude 89°57°42"" W.); and within
three miles each side of the 218* and 278°
bearings from the Kewanee Alrport extend-
ing from the 5-mile radius to 8 miles south-
west and west of the airport. |

[FR Doc.76-19954 Filed 7-9-76:8:45 am]

{ Airspace Docket No. 76-GL-20]

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES, CON-
T’l('\;(l)LLED AIRSPACE, AND REPORTING

Alteration of Transition Area

»

On page 21650 of the FEDERAL REGISTER
dated May 27, 1976, the Federal Aviation
Administration published a notice of
proposed rule making which would
amend § 71.181 of Part 71 of the Fed-
eral Aviation Regulations so as to alter
the transition area at Sidney, Ohio.

Interested persons were given 30 days
to submit written comments, sugges-
tions, or objections regarding the pro-
posed amendment.

No objections have been received and
the proposed amendment is hereby
adi)pted without change and is set forth
below.

It being determined that good cause,
with respect to safety in alr commerce
and air transportation, exists for making
this rule effective less than 30 days after
publication, this amendment shall be
effective 0901 G.m.t., September 9, 1976.
(Sec. 307(a), Federal Aviation Act of 1958,
(49 U.S.C. 1348); sec. 6(c), Department of
TPransportation Act, (40 U.S.C. 1655(¢c)))

Issued in Des Plaines, I1l., on June 30,
1976.
JouN M. CYROCKI,
Director, Great Lakes Region.

SmxeY, OFI0

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of the Sidney Alrport (latitude 40°14'23'° N,
longitude 84°09°17" W).

[FR Doc.76-19956 Filed 7-0-76;8:45 am]

[Airspace Docket No. 76-80-61]

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES, CON-
TROLLED AIRSPACE, AND REPORTING
POINTS :

Alteration of Transition Area
The purpose of this amendment o
Part 71 of the Federal Aviation Regula~

12, 1976




tions is to alter the Lakeland, Fla., tran-
sition area.

The Lakeland transition area is de-
seribed in § 71.181 (41 FR 440). In the
description, an extension, predicated on
the Lakeland VORTAC 074° radial, was
designated to provide controlled airspace
protection of IFR aircraft executing the
VOR/DME-A Instrument approach pro-
cedure to Gilbert Field Municipal Air-
port, Winter Haven, Florida. The final
approach course of the instrument ap-
proach procedure and the name of the
airport have been changed. It is neces-
sary to alter the description to reflect
these changes. Since this amendment is
minor in nature, notice and public pro-
cedure hereon are unnecessary.

In consideration of the foregoing, Part
71 of the Federal Aviation Regulations is
amended, effective 0901 G.m.t., Septem-
ber 9, 1976, as hereinafter set forth.

In § 71.181 (41 FR 440), the Lakeland,
Florida, transition area is~amended as
follows: “* * * Gilbert Field Municipal
Airport, Winter Haven Florida * * *” is
deleted and “* * * Winter Haven's Gil-
bert Alrport * * *” issubstituted there-
for, and “* * * 074" radial * * *” s
deleted and “* * * 071° radial * * *"
is substituted therefor.

(Sec. 307(a), Federal Aviation Act of 1958
(490 US.C. 1348(a) ); sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(¢) )

Issued in East Point, Ga., on June 30,
1976.
PHIiLLir M. SWATEK,
Director, Southern Region.
[FR Doc.76-10952 Filed 7-9-76;8:45 am|

[Docket No. 15884, Amd¢t. No. 1028]

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

Miscellaneous Amendments

This amendment to Part 97 of the
Federal Aviation Regulations incorpo-
rates by reference therein changes and
additions to the Standard Instrument
Approach Procedures (SIAPs) that were
recently adopted by the Administrator
to promote safety at the airports con-
cerned.

The complete SIAPs for fhe changes
and additions covered by this amend-
ment are deseribed in FAA Forms 8260-
3, 8260-4, or 8260-5 and made a part of
the public rulemaking dockets of the
FAA in accordance with the procedures
set forth in Amendment No. 97-696 (35
FR 5609) .

SIAPs are available for examination
at the Rules Docket and at the National
Flight Data Center, Federal Aviation Ad-
ministration, 800 Independence Avenue,
SW., Washington, D.C. 20591. Coples of
SIAPs adopted in a particular region are
2lso available for examination at the
headquarters of that region. Individual
copies of SIAPs may be purchased from
the FAA Public Information Center, AIS-
230, 800 Independence Avenue, SW.,
Washington, D.C. 20591 or from the ap-
plicable FAA regional office in accord-
ance with the fee schedule preseribed in
49 CFR 17.85. This fee s payable in ad-
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vance and may be paid by check, draft,
or postal money order payable to the
Treasurer of the United States. A weekly
transmittal of all SIAP changes and ad-
ditions may be obtained by subscription
at an annual rate of $150.00 per annum
from the Superintendent of Documents,
U.8. Government Printing Office, Wash~
ington, D.C. 20402. Additional copies
mailed to the same address may be or-
dered for $30.00 each.

Since a situation exists that requires
immediate adoption of this amendment,
I find that further notice and public pro-
cedure hereon iIs impracticable and good
cause exists for making it effective in less
than 30 days.

In consideration of the foregoing, Part
97 of the Federal Aviation Regulations is
amended as follows, effective on the dafes
specified:

1. Section 97.23 is amended by origi-
nating, amending, or canceling the fol-

lowing VOR-VOR/DME SIAPs, effective

August 26, 1976.

Fresno, CA—Fresno-Chandler
Arpt., VOR-A, Amdt. 3

Los Angeles, CA—Van Nuys Arpt., VOR/DME-
B, Amdt, 2

Santa Maria, CA—Santa Maria Public Arpt.,
VOR Rwy 12, Amdt. 9

Santa Maria, CA—Santa Marla Public Arpt.,
VOR~B, Amdt. 6

Billings, MT—Billings Logan Int’l Arpt., VOR
Rwy 9, Amdt. 16

Plerre, SD—Pjerre Munl. Arpt., VOR Rwy 25
(TAC), Amdt. 13

Pierre, SD—Pierre Muni. Arpt., VORTAC Rwy

SD—Watertown Muni.

7, Amdt. 1

Watertown, Arpt.,
VOR Rwy 17(TAC), Amdt. 10

Watertown, SD—Watertown Muni. Arpt,
VORTAC Rwy 35, Amdt. 5
= * » effective August 19, 1976:

. Madison, IA—Ft. Madison Muni. Arpt,
VOR/DME-A, Amdt. 2

Baltimore, MD—Glenn L. Martin State Arpt.,
VOR Rwy 14, Original

Gulfport, MS—Gulfport Munl. Arpt,, VOR
Rwy 13 (TAQC), Amdt. 16

Gulfport, MS—Gulfport
Rwy 31(TAC), Amdt. 15
* * * effective July 22, 1976:

Washington, DC—Dulles Intl Arpt., VORTAC
Rwy 12, Amds. 2

* * » effective June 25, 1976:
Galesburg, IL—Galesburg Muni. Arpt.,, VOR
Rwy 2, Amdt. 7

Monmouth, IL—Monmouth
VOR-A, Amdt. 2

2. Section 97.25 is amended by origi-
nating, amending, or canceling the fol-
lowing SDF-LOC-LDA SIAPs, effective
August 26, 1976:

Santa Maria, CA—Santa Maria Public Arpt,

LOC(BC)~-A, Amdt. 4
Pocatello, ID—Pocatello Muni. Arpt., LOC/

DME(BC) Rwy 3, Amdt. 1
Billings, MT—Blllings Logan

LOC(BC) Rwy 27, Amdt. 4
Plerre, SD—Plerre Muni. Arpt, LOC(BC)

Rwy 13, Amdt. 2
Watertown, SD—Watertown Muni. Arpt,

LOC/DME(BC) Rwy 17, Amdt. 1

* = ¢ offective August 19, 1976.

Detrolt, MI—W1{ll Run Arpt., LOC(BC) Rwy
23L, Amdt. 2

Downtown

Munl. Arpt., VOR

Muni, Arpt,

Int’l Arpt.,
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* * ¢ pffective June 25, 1976.

Daytona Beach, FL—Daytona Beach Reglonal
Arpt., LOC(BC) Rwy 24R, Amdt. 7

3. Section 97.27 is amended by orig-
inating, amending, or canceling the fol-
lowing NDB/ADF SIAPs, effective Sep=
tember 9, 1976.

Colorado Springs, CO—City of Colorado
Springs Muni, NDB Rwy 85, Amdt, 20

* * ¢ effective August 26, 1796.

Fresno, CA—Fresno-Chandler Downtown
Arpt., NDB-B, Amdt. 3

Watertown, SD—Watertown Muni,
NDB Rwy 35, Amdt. 1

* * * eflective August 19, 1976:

Baltimore, MD—Glenn L. Martin State Arpt.,
NDB Rwy 14, Original

Baltimore, MD—Qlenn L. Martin State Arpt.,
NDB Rwy 32, Original

Easton, MD—Easton Muni. Arpt.,, NDB Rwy
22, Amdt. 3

Bedford, MA—Laurence G. Hanscom Fileld,
NDB Rwy 29, Amdt. 1

Salisbury, NC—Rowan County Arpt., NDB-A,
Amdt. 4

¢+ ¢ effective July 29, 1976

Brenham, TX—Brenham Muni, Arpt., NDB
Rwy 16, Original

* & ¢ effective June 29, 1976

Burlington (Mt, Vernon), WA—Bay View
Arpt., NDB Rwy 10, Original, cancelled
* « * effective June 28, 1976:

St. Joseph, MO—Rosecrans Memorlal Arpt.,
NDBE Rwy 17, Amdt. 4

St. Joseph, MO—Rosecrans Memorlal Arpt.,
NDB Rwy 35, Amdt. 24

4. Section 97.29 is amended by orig-
inating, amending, or canceling the fol-
lowing ILS SIAPs, effective September 9,
1976:

Colorado Springs, CO—City of Colorado

Springs Muni. Arpt., ILS Rwy 35, Amdt, 29

* * = effective August 26, 1976:

Santa Maria, CA—Santa Maria Public Arpt.,

ILS Rwy 12, Amdt. 3
Billings, MT—Billings Logan Int'l Arpt., ILS

Rwy 9, Amdt. 20
Pierre, SD—Pierre Muni. Arpt., ILS Rwy 31,

Amdt. 2

Watertown, SD—Watertown Munl. Arpt., ILS
Rwy 35, Amdt. 3 E
5. Section 97.31 is amended by orig-
inating, amending, or ecanceling the
following RADAR SIAPs, effective Sep-
tember 9, 1976

Colorado Springs, CO—-City of Colorado
Springs Munl. Arpt., RADAR-1, Amdt. 12

* ¢ *effective August 26, 1976:
Denver, CO—Jeifco Arpt,, RADAR~1, Amdt. 3
* ¢+ effective August 19, 19762

Chicago, IL—Chicago O'Hare Intl Arpt,
RADAR~1, Amdt, 20

* ¢ * offective June 28, 1976
Wichits, KS—Wichita Mid-Continent Arpt.,

RADAR-1, Amdt. 4

6. Section 97.33 is amended by orig-
inating, amending, or canceling the fol-
l(;v;zng RNAYV SIAPs, effective August 26,
1976:

Portland, OR—FPortland Int’l Arpt, RNAV
Rwy 10R, Original

Arpt.,
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Portland, OR—Portland Int1 Arpt., RNAV
Rwy 10L, Original, cancelled

* * * effective August 18, 1976:
Ft. Madison, TJA—Pt. Madison Muni, Arpt,
RNAV Rwy 16, Original

P, Madison, JA—Ft. Madison Muni. Arpt.,
RNAV Rwy 34, Original

* * * effective July 22, 1876
Washington, DC—Dulles Intl Arpt.,
Rwy 12, Amdt. b

(Sees. 307, 813, 601, 1110, Federal Aviation
Act of 1958; 40 U.S.C. 1438, 1364, 1421, 1510,
sec. 6(c) Department of Transportation Act,
49 U.8.C. 16565(¢) )

Issued in Washington, D.C., on July 1,
1976.

RNAV

James M. VINES,
Chief,
Aireraft Programs Division.
Nore: Incorporation by reference provi-
sions In §§97.10 and 8720 (35 FR 5610) ap-
proved by the Director of the Federal Reg-
ister on May 12, 1969,

[FR Doc.76-198798 Piled 7-9-76,8:45 am |

CHAPTER 1I—CIVIL AERONAUTICS BOARD
SUBCHAPTER A—ECONOMIC REGULATIONS
[Reg, ER-957, Amdt. 2; Docket No. 28799)

PART 298—CLASSIFICATION AND
EXEMPTION OF AIR TAXI OPERATORS

Revision of Reporting Requirements for
CAB Form 298-C

Adopted by the Civil Aeronautics
Board at its office in Washington, D.C.,
July 6, 1976.

By Notice of Proposed Rulemaking
EDR-293, dated January 27, 1976,' the
Board gave notice that it had under
consideration an amendment to Part
298 of its Economic Regulations (14
CFR Part 298) to revise the CAB Form
298-C report by streamlining the re-
porting requirements for Schedule T-1,
clarifying the reporting instructions for
Schedules A-1 and T-1, and eliminating
Schedule T-2,

The only comment in response to the
rulemaking notice was received from the
Reuben H. Donnelley Corporation (Don-
nelley) which took no position with re-
gard to the proposed rule but used this
vehicle to give the Board its views on
another proposed revision to Form
298-C*

Accordingly, the Board has determined
to adopt the proposed amendments with
certain modifications to the text and
exhibits hereinafter discussed. Except to
the extent modified herein, the tentative
findings set forth in EDR-293 are in-
corporated in this rule and made final.

First, we have decided to define the
term “on-line origin-destination,” which
appears frequently throughout the regu-
lation, to mean the points at which a
passenger enters and leaves the system
of an air carrier on a one-way trip or
on each of the directional parts of a
round, circle, or open-jaw trip, ignoring

141 P.R. 4602, January 80, 1976 (Docket
28799).

2 EDR~202, 41 FR 1764, January 12, 1976
(Docket 27911).
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intermediate points of intra-line trans-
fer.

We are slso making refinements to
the proposed definitions of “revenue ton-
mile” and “revenue ton-miles available,”
editorial revisions to three data items
of Schedule A-1, a change in the title of
Schedule T-1 fto “Report of Revenue
Traffic by On-Line Origin and Destina~
tion,” and clarification of the instruc-
tions pertaining to the use of codes on
Schedule T-1. These minor changes are
for clarification purposes and should as-
sist greatly in more clearly indentifying
the information which is to be reflected
on the revised Schedules A-1 and T-1.

Since we have determined that Sched-
ule T-2 is not necessary for any regula-
tory purpose, reporting carriers need not
file that schedule with their report
scheduled to be filed on August 10, 1976.
In order to allow sufficient time for re-
porting carriers to receive copies of the
revised formats for Schedules A-1 and
T-1, the use of these new formats will
not be required prior to the report due
on November 10, 1976.

In consideration of the foregoing, the
Civil Aeronautics Board hereby amends
Part 298 of the Economic Regulations
(14 CFR Part 298), effective August 11,
19786, as follows:

1. Amend § 298.2 Definitions, by revis-
ing paragraph (d), redesignating para-
graphs (n), (o), (p), (q), (r), (s) and
(t) as (0), (p), (@, (r), (s), (t) and
(v) and by adding new paragraphs (n)
and (u) to read as follows:

(d) “Aircraft-hours” means the air-
borne hours of aircraft computed from
the moment an aircraft leaves the
ground until it touches the ground at
the end of a flight stage.

- . - » -

(n) “On-line origin-destination”
means the points at which a passenger
enters and leaves the system of an air
carrier on a one-way trip or on each of
the directional parts of a round, circle,
or open-jaw trip, ignoring intermediate
points of intra-line transfer,

(g) “Revenue passenger-mile"” means
one revenue passenger transported one
mile. Revenue passenger-miles are com-
puted by multiplying the aircraft miles
flown on each flight stage by the num-
ber of revenue passengers carried on that
flight stage.

(r) “Revenue seat-miles available”
means the aircraft-miles flown on each
flight stage multiplied by the number
of seats available for sale on that flight
stage.

(s) “Revenue ton-mile” means one
ton of revenue traffic transported one
mile. Revenue ton-miles are computed
by multiplying the aircraft-miles flown
on each flight stage by the number of
pounds of revenue traffic carried on that
flight stage and converted to ton-miles
by dividing total revenue pound-miles
by 2000 pounds.

(t) "“Revenue ton-miles available”
means the aircraft-miles flown on each
flight stage multiplied by the number of
pounds of aircraft capacity available for
use on that stage and converted to ton-
miles by dividing total pound-miles
available by 2000 pounds.

(u) “Scheduled service” means trans-
port service operated over routes pursu-
ant to published flight schedules or pur-
suant to mail contracts with the U.S
Postal Service.

- » » - -

2. Revise paragraphs (b), (¢), (d), (e)
and (g) of §298.61 and delete and re-
serve paragraph (f) to read as follows:
§ 298.61 Reporting of scheduled opera-

tions by commuter air earriers,

(b) Three copies of each schedule in
the CAB Form 298-C report and the
certification of the officer in charge of
the carrier’s accounts executed in tripli-
cate (the cover sheet of Form 298-C)

shall be filed with the Bureau of Ac-
counts and Statistics, Civil Aeronautics
Board, Washington, D.C. 20428, in ao-
cordance with the following list so as to
be received on or before the due date
specified on that list.

- - » - “
Bcehedule Schednlo title Filing Due dates
No. frequency
Cartifoatiam e s S a iy e reana e e Qusrterly ... 10, Aug. 10,
v 10 Fob, 10
A-1 Roport of Aireraft Operated; ¥light and 'l‘raﬂlo Bwtmtlos | e 0 cseaes i
Scheduled Operations by Commuter Air Caryl
T-1 Report of Revenus Traftic by On-Line Origin and l)N«Unutl(m ...... Qo s s Do.

Note,—Due dates folling on & Saturday, Sundsy, or national holiday will become effective on thie st following

working day,

(¢) The information included in each
schedule shall cover only flights per-
formed pursuant to published schedules
or contracts with the U.S, Postal Service
for the transportation of mail. The ap-
propriate numeric carrier code and data
code as established by the Bureau of Ac~
counts and Statistics shall be inserted in
the space provided in the heading of each
schedule. The information on these

(d) Schedule A-1 shall describe the
aireraft used in scheduled service or malil
service by the carrier, and shall report
total flight and traffic statistics in sched-
uled operations by commuter air carriers.
Each carrier shall identify the type of
traffic carried during the period by
checking the appropriate box or boxes in
the heading of the schedules,

(1) Column (1) of the “Report of Air-
craft Operated” section of this schedule
shall set forth the aircraft registration

schedules shall be typed or neatly
printed.
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number of each aircraft operafed In
scheduled service during the guarter.

(2) Column (2) shall set forth the
type and model of each aircraft listed
in column (1).

(3) Column (3) shall set forth the
capacity in passenger seats of each alr-
craft operated in scheduled passenger
service. Crew seats should not be counted.

(4) Column (4) shall set forth the
carrier’s best estimate in pounds as to
the total capacity available for cargo in
aircraft operated in scheduled all-cargo
or all-mail service. Cargo capacity shall
not be reported for aircraft used in
scheduled passenger service unless the
aircraft is also used in scheduled non-
passenger service. If a passenger aircraft
is used in scheduled nonpassenger serv-
ice, report the cargo capacity with all
passenger seafs in place or with all pas~
senger seats removed, depending on the
manner in which it is predominantly
used in scheduled nonpassenger service.

(5) The “Flight and Traffic Statistics
in Scheduled Operations by Commuter
Air Carriers” section of this schedule
shall set forth the named flight and
trafiic statistics for the reporting quarter.
These statistics should cover only sched-
uled services and should be compiled in
accordance with the instructions set
forth below. Report in whole numbers;
do not use decimals.

(6) Line 1 “Aircraft-Hours Flown™
shall reflect the total airborne aircraft-
hours flown in scheduled services during
the quarter computed from the moment
an aircraft leaves the ground until it
touches the ground at the end of each
flight stage.

(7T) Line 2 “Aircraft-Miles Flown" shall
reflect the total aircraft-miles operated
in scheduled services during the quarter
computed in airport-to-airport distances
onthe basis of each flight stage as actual-
ly operated whether or not performed in
accordance with the scheduled service
pattern.

(8) Line 3 “Number of Departfures Per-
formed” shall reflect the total number
of takeoffs performed in scheduled serv-
ices during the quarter, including extra-
section departures and departures from
nonscheduled airports as a result of de-
viations from the scheduled service pat-
ern.

(9), Line 4 “Revenue Passenger-Miles”
shall reflect the total revenue passenger-
miles in scheduled service for the quarter.
Revenue passenger-miles are computed
by multiplying the aircraft-miles flown
on each flight stage by the number of
revenue passengers carried on that flight

stage.,

(10) Line 5 “Available Seat-Miles”
shall reflect the total revenue seat-miles
available In scheduled service for the
quarter. Revenue seat-miles available
are computed by multiplying the air-
craft-miles flow on each flight stage by
the number of passenger seats available
for sale on that flight stage.

‘11) Line 6 “Revenue Ton-Miles” shall
reflect the total revenue ton-miles in
scheduled service for the quarter. Reve-
nue ton-miles are computed by first mul-
tplying the aircraft-miles flown on each
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flight stage by the number of pounds of
revenue traffic carried on that filght
stage to obtain revenue pound-miles. The
total revenue pound-miles for the period
are divided by 2000 pounds to convert
them to revenue ton-miles for purposes
of reporting on this schedule. To compute
the weight of passengers and their bag-
gage, a standard weight of 200 pounds
per passenger may be used.

(12) Line 7 *“Available Ton-Miles"
shall reflect the total revenue ton-miles
available in scheduled service for the
quarter. Revenue ton-miles available are
computed by first multiplying the air-
craft-miles flown on each flight stage by
the number of pounds of aircraft capac-
ity available for use on that stage to
obtain revenue pound-miles available.
The total revenue pound-miles available
for the period are divided by 2000 pounds
to convert them fo revenue ton-miles
available for purposes of reporting on this
schedule.

(e) Schedule T-1 shall set forth the
revenue traffic carried by the reporting
carrier by on-line origin and destination.

(1) Only data related to traffic carried
in scheduled services as defined in § 298.2
shall be reported.

(2) The traffic data reported from
point of on-line origin to its on-line des-
tination point shall be the total traffic
for the quarter. Each pair of origin and
destination airports shall appear only
once, i.e., no entry shall appear that has
the same origin and destination airports
as another entry.

(3) The origin and destination data
shall be related to the on-line movement
of traffic rather than to flight stages or
flight origin and destination. For exam-
ple, if a flight operates from A to B to
C with 5 passengers enplaning at A, 1 de-
planing and 2 enplaning at B, and 6 de-
planing at C, the applicable passenger
data to be reporfed should be as follows:

Origin airport Destination  Number of

alrport PAssengers

3 i

(4) Only the ultimate origins and des-
tinations of the traffic moving on the re-
porting carrier’s system shall be re-
ported. Using the example given in (3)
above, the traffic report would remain
the same, even if the carrier operated
one flight from A to B and a different
flight from B to C, as long as the pas-
sengers’ on-line origins and destinations
were as given in that example.

(5) Only one grand total shall be
shown in the space provided after the
final traffic entry. Do not use subtotals.

(6) Columns (1) and (2) shall set
forth the airport codes relating to the
movement of traffic from the point of
origin to the point of destination. Car-
riers shall use the airport codes of the
Official Airline Guide (OAG) for points
listed therein. If an airport cannot be
found in the OAG, the carrier shall, until
otherwise instructed by the Board, insert
its own code for the airport in column
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(1) or (2) followed by an asterisk, and
shall identify the airport and its location
in the space provided at the bottom of
the schedule.

(7) Columns (3), (4), and (5) shall
set forth the total number of revenue
passengers, pounds of cargo, and pounds
of mail, respectively, transported from
the point of on-line origin to the point of
on-line destination.

(f) [Reserved]

(g) The information requested in
Schedules A-1 and T-1 of CAB Form
298-C may be submitted on any com-
parable form prepared on automatic
data processing equipment: Provided,
however, That such substitute form has
been approved by the Director, Bureau
of Accounts and Statistics, Civil Aero-
nautics Board, Washington, D.C. 20428.
Data in any approved format shall be
submitted in triplicate and shall contain
the same columnar headings arranged in
the same sequence as the schedules
called for in CAB Form 298-C.

3. Amend CAB Form 298-C by revising
Schedules A-1 and T-1, as shown in
Exhibit A,* attached hereto, and by de-
leting Schedule T-2.

(Secs. 204(a), 407 and 416 of the Federal
Aviation Act of 1958, as amended; 72 Stat.
748, 766 and 771; 49 U.S.C. 1324, 1377 and
1386.)

By the Civil Aeronautics Board.

Puyrrrs T. KAYLOR,
Acting Secretary.

IFR Doe.76-20036 Filed 7-9-76;8:45 am]

Title 21—Food and Drugs

CHAPTER I—FOOD AND DRUG ADMIN-
ISTRATION, DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE
SUBCHAPTER E—ANIMAL DRUGS, FEEDS,

AND RELATED PRODUCTS

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

Oxytetracycline and Robenidine

The Food and Drug Administration
approves new animal drug application
(101-866V) filed by Pfizer, Inc., 235 E.
42d St., New York, NY 10017, proposing
safe and effective use of a combination of
oxytetracycline and robenidine added to
the feed of broiler chickens as an aid in
the prevention of coccidiosis and for the
control of complicated chronic respira-
tory disease. The approval is effective
July 12, 1976.

The Commissioner of Food and Drugs
is amending Part 558 (21 CFR Part 558)
to reflect this approval.

In accordance with §514.11(e) (2) (ii)
(21 CFR 514.11(e) (2) (iD) ) of the animal
drug regulations, a summary of the safety
and effectiveness data and information
submitted to support the approval of this
application is released publicly. The sum-
mary s available for public examination
at the office of the Hearing Clerk, Rm.
4-65, 5600 Fishers Lane, Rockville, MD

20852, Monday through Friday from 9

*Exhibit A Filed as part of the original
document.

o

n-ip.
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a.m. to 4 pm,, except on Federal legal
holidays.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec, 512(1), 82
Stat. 347 (21 U.S.C. 360b«))) and under
authority delegated to the (recodification
published in the FepErAL REGISTER of
June 15, 1976 (41 FR 24262)) Commis-
sioner (21 CFR 5.1), Part 5568 is amended
as follows:

1., In §558.450, by adding new para-
graph (e) (2) to read as follows:

§ 558.450 Oxytetracyeline,

- . - . »

(e) L

(2) Oxytetracycline may be used in
accordance with the provisions of this
gection In the combinations provided as
follows:

(1) Robenidine hydrochloride in ac-
cordance with § 558.515.

(1) [Reserved!

2. In § 558,515, by adding new para-
graph (f)(2) to read as follows:

§ 558.515 Robenidine hydrochloride.

(r) T, »

(2) For broiler chickens—(1) Amount
per ton. Robenidine hydrochloride, 30
grams (0.0033 percent) plus oxytetracy-
cline, 200 grams.

(ii) Indications for use. As an aid in
the prevention of coccidiosis caused by
Eimeria mivati, E. Brunetli, E, tenella,
E. acervuline, E. mazima, and E. neca-
triz; for the control of complicated
chronic respirtory disease (CRD or alr-
sac infection) caused by Mycoplasma
gallisepticum and Escherichia coli.

(iii) Limitations. Do not feed to laying
chickens; feed continuously as sole ra-
tion; withdraw 5 days before slaughter;
do not use in feeds containing bentonite;
feed must be used within 50 days of date
of manufacture; oxytetracycline as pro-
vided by No. 000069 of this chapter.

Effective date. This amendment shall
be effective July 12, 1976.

(Sec. 512(1), 82 Stat. 847 (21 U.S.0. 360b(1)))
Dated: July 2, 1976.

C. D. Van HOUWELING,
Dtrector,
Bureau of Veterinary Medicine.

|FR Do0.76-19960 Filed 7-9-76;8:45 am|

CHAPTER 1I—DRUG ENFORCEMENT AD-
MINISTRATION, DEPARTMENT OF JUS-

PART 1303—QUOTAS

PART 1304—RECORDS AND REPORTS
OF REGISTRANTS

Certification of Procurement Quota

A notice was published in the FEDERAL
REGISTER on April 5, 1976 (41 FR 14398-
99), pronosing regulations designed to
ensure that all legitimate manufactur-
ers, who procure and use a basic class
of controlled substance in Schedule I or
II for the purpose of manufacturing such
basic class into dosage forms or other
substances, comply with the require-
ments of the regulations pertaining to
procurement quotas,

“enced in the order form * *

RULES AND REGULATIONS

Written comments on the proposed
amendments to the regulations were re-
ceived from Arenol Chemical Corp., Cord
Laboratories, Inc., A. H, Robins Com-
pany, Inc., Eli Lilly and Company, and
Parke, Davis & Company.

Arenol Chemical Corp. (Arenol) sug-
gested that “(t) his problem can be more
simply and completely solved by merely
revising the present DEA (or BND)
Form 222¢ to include a statement to cer-
tify that the person giving the order has
a procurement quota in force to cover
the amount of the order.” In response,
DEA has concluded that this suggestion
should not be incorporated into the final
regulations. The reason is that less than
1% of the total volume of order forms
(DEA Form 222c¢) used in the United
States in a given year are associated with
transactions involving the distribution of
bulk chemicals (in a basic class listed
in Schedule I or II) from a bulk manu-
facturer to a dosage form manufacturer.

Cord Laboratories, Inc. commented
that “(w)hen utilizing order form DEA
222¢ for purchasing a Schedule II con-
trolled substance (i.e. codeine phosphate,
20,000 Grams), and applying the ‘basic
class' information to the Certification
Form, then the information would not
be consistent with the quantity refer-
*. “With
respect to the Certification, which calls
for ‘* * * and that the guantity of

. in the amount
(Name of Basic Class)

. specified in the above ref-

erenced order form * * *. would il not
be more appropriate to also include the
(salt) (sic) of the compound following
the basic class name? This would, then,
be consistent with the order form.” In
response, DEA notes that all procure-
ment quotas which are assigned to dos-
age form manufacturers are expressed
in terms of base, not salt. It is the re-
sponsibility of an individual or company
holding a quota and wishing to procure
a quantity of basic class, to check any
proposed order, by converting the quan-
tity specified in the order from salt to
base, to ensure that the guantity ordered
does not exceed its unused and available
procurement quota for the current year.
Given the nature and infrequency of this
type of transaction, this will not impose
any undue administrative inconvenience
upon industry.

A. H. Robins Company, Inc. (Robing)
questioned the proposed regulations’ po-
tential effectiveness, stating “we find it
hard to understand why a firm which
does not comply with the “(current)”
regulations with respect to the obtaining
of a procurement quota and which does
not satisfy DEA’s reporting requirements
would find the proposed certification
form to be any obstacle to procuring sub-
stances for which it does not have a
quota or procuring quantities of those
substances in excess of its quota.” In re-
sponse, DEA suggests that such a non-
complying firm should consider the po-
tential consequences of such conduct.
Failure to abide by these regulations
could form the basis for a charge alleg-
ing violation of 21 U.S8.C. 843(a) (3) to be

brought against the non-complying pur-
chaser (obtainng possession of & con-
trolled substance by misrepresentation,
fraud, deception, or subterfuge).

Robins echoed Arenol’s suggestion
that the DEA Form 222c¢c should be
amended to include the certification. For
the reason stated previously, this sug-
gestion will not be followed.

Eli Lilly and Company stated that, in
view of other reporting requirements,
“the proposed certification is an addi-
tional unnecessary form to be completed
by the procurer, retained by the supplier,
and monitored by DEA inspection per-
sonnel * * * ‘Federal agencies’ are re-
quired to clear plans or forms for coi-
lecting information through the Office
of Management and Budget (44 U.S.C.
§3509) * * *. There is no indication
in this proposal that DEA has submitted
the proposed certification, which is in
reality a new government form, to the
proper reviewer for approval. Lilly re-
quests that this be done before DEA
finalizes this proposal.” -

In response, DEA recognizes that the
structure of the proposed regulatory sub-
section, 21 CFR 1303.12(f), as it ap-
peared in the previous notice, could have
erroneously created an ambiguity as to
whether DEA was, in fact, proposing the
creation of a new form for the collection
of information. It was not the intent of
DEA to create a new form, and the lan-
guage of the final regulation, appearing
hereaffer, has been modified accordingly.
It must be emphasized, however, that the
purpose and the intended effect of this
regulation is not to create a new mech-
anism by which DEA may merely collect
more information. The primary purpose
is to require that a dosage form manu-
facturer who procures and uses a basie
class of controlled substance listed in
Schedule I or IT must certify when or-
dering such substance “that the quantity
of such basic class ordered does not ex-
ceed the (dosage form manufacturer’s)
unused and available procurement quota
of such basic class for the current cal-
endar year,” This becomes a prerequisite
for having its order filed by the bulk
manufacturer to whom the order is di-
rected. The certification is to be ad-
dressed to and retained by the bulk man-
ufacturer (not DEA). The procedure
creates, in effect, a method of industrial
self-regulation. In the absence of sit-
uations which indicate abuses within the
procurement quota system, DEA does not
intend actively to involve itself in this
self-policing relationship.

Parke, Davis & Company (Parke-
Davis) stated that it “supports the Drug
Enforcement Administration’s efforts to
achieve an efficient mechanism for mon-
itoring the procurement of Schedule I
and IT controlled substances, We feel the
proposed certification procedure will re-
duce, and possibly eliminate, the inci-
dents of some manufacturers obtaining
Schedule I or II controlled substances
without having been assigned procure-
ment quotas by the DEA. However, * * *
(a)s written, the proposed procurement
certification form would permit an in-
dividual manufacturer to place orders
with two (2) potential suppliers of
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schedule I or II controlled substances
concurrently, quoting the same procure-
ment quota figure to each.” Parke-Davis
then offered alternative language for the
certification, stressing “(t) hat the com-
pination of the amount previously or-
dered and that currently ordered shall
not exceed authorized procurement
quotas.”

DEA shares Parke-Davis’ concern, and
certainly the previously described ma-
neuver falls clearly into the category of
an intentional attempt to obtain posses-
sion of & controlled substance by mis-
representation, fraud and deception, in
violation of 21 U.S.C. 843(a) (3).

Therefore, after consideration of the
above-referenced comments received in
response to the original notice of pro-
posed rulemaking, no other comments
having been received; pursuant to Sec~

tion 306 of the Comprehensive Drug

Abuse Prevention and Control Act of
1970 (21 U.S.C. 826); and under the
authority vested in the Attorney Gen-
eral by Sections 301 and 501(b) of the
Act (21 U.S.C. 821 and 871(b)), and
delegated to the Administrator of the
Drug Enforcement Administration by
§ 0.100 of Title 28, Code of Federal Reg-
ulations, it is hereby ordered that Part
1303 and Part 1304 of Title 21 of the
Code of Federal Regulations be amended
as follows: !

1. Section 1303.12 of Title 21, Code of
Federal Regulations, is amended by the
addition of a new paragraph (f) to read
as follows:

§ 1303.12 Procurement guotas.

= - * - *

(f) Any person to whom a procure-
ment quota has been issued, authorizing
that person to procure and use a guan-
tity of a basic class of controlled sub-
stances listed in Schedules I or II dur-
ing the current calendar year, shall, at
or before the time of giving an order to
another manufacturer requiring the dis-
tribution of a quantity of such basic
class, certify in writing to such other
manufacturer that the quantity of such
basic class ordered does not exceed the
person’s unused and available procure-
ment quota of such basic class for the
current calendar year. The written cer-
tification shall be executed by the same
individual who signed the DEA (or BND)
Form 222¢ transmitting the order. Man-
ufacturers shall not fill an order from
persons required to apply for a procure-
ment quota under paragraph (b) of this
section unless the order is accompanied
by a certification as required under this
spbsection. The certification required by
this subsection shall contain the follow-
ing: the date of the certification; the
name and address of the bulk manufac-
turer to whom the certification is direc-
ted; a reference to the number of the
DEA (or BND) Form 222c¢ to which the
certification applies; the name of
the person giving the order to which the
certification applies; the name of the
basic class specified in the DEA (or BND)
Form 222¢ to which the certification ap-
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plies; the appropriate schedule within tions and mixtures is intended for labo-
which is listed the basic class specified ratory, industrial, education, or special
in the DEA (or BND) Form 222¢ to research purposes, is not intended for
which the certification applies; a state-~ general administration to a human being
ment that the quantity (expressed in or other animal, and either (a) contains
grams) of the basic class specified in the no narcotic controlled substances and is
DEA (or BND) Form 222c¢ to which the packaged insuch a form or concentration
certification applies does not exceed the that the package quantity does not pre-
unused and available procurement quota sent any significant potential for abuse,
of such basic class, issued to the person (b) contains eithér a norcotic or non-
giving the order, for the current calendar narcotic controlled substance and one or
year; and the signature of the individ- more adulterating or denaturing agents
ual who signed the DEA (or BND) Form insuch a manner, combination, quantity,
222¢ to which the certification applies. proportion or concentration, that the

2. Section 1304.22 of Title 21, Code of PréParation or mixture does not present

Federal Regulations, is amended by.add- any potential for abuse, or (¢) the for-

ing a new paragraph (a) (10) to read as
follows:

mulation of such preparation or mixture
incorporates methods of denaturing or

other means so that the controlled sub-

§ 1304.22 Records for manufacturers., stance cannot in practice be removed,
* . ° . 3 and therefore the preparation or mix-
@)+ e ture does not present any significant

(10) The originals of all written cer-
tifications of available procurement
quotas submitted by other persons (as
required by § 1303.12(f) of this chapter)
relating to each order requiring the dis-
tribution of a basic class of controlled
substance listed in Schedule I or II.

potential for abuse. The Administra-
tor further finds that exemption of the
following chemical preparations and
mixtures is consistent with the public
health and safety as well as the needs of
researchers, chemical analysts, and sup-
pliers of these products.

Therefore, pursuant to section 202(d)

. 2 = b . of the Comprehensive Drug Abuse Pre-
This order shall be effective on Au- vention and Control Act of 1970 (21

gust 11, 1976. U.S.C. 812(d)), and under the authority
Dated: June 29, 1976. vested in the Attorney General by sec-
PETER B. BENSINGER, tions 301 and 501(b) of the Act (21 U.S.C.
Administrator, 821 and 871(b)) and delegated to the Ad-

Drug Enforcement Adminisiration. ministrator of the Drug Enforcement Ad-

|FR Doc.76-20080 Filed 7-9-76:8:45 am| ministration by, and in accordance with,
Regulations of the Department of Jus-

PART 1308—SCHEDULES OF tice (Title 28 of the Code of Federal
CONTROLLED SUBSTANCES Regulations, Part O), the Administrator
Exempt Chemical Preparations of the Drug Enforcement Administration

The Administrator of the Drug En-

hereby orders that Part 1308 of Title 21

forcement Administration has received of ‘the Code of Federal Regulations be
applications pursuant to §1308.23 of amended as follows:
Title 21 of the Code of Federal Regula- 1. Section 1308.24(i) is amended:

tions requesting that several chemical
preparations containing controlled sub-

a. By adding the followin; chemical

5 reparations:
stances be granted the exemptions pro- R
vided for in §1308.24 of Title 21 of the § 1308.24 Exempt chemical prepara-
Code of Federal Regulations. tions,
The Administrator hereby finds that ” : - . o
each of the following chemical prepara- (1) ere- 8
Manufacturer or supplier Product name and supplier’s Form of product Dato of
catalog No. application
Abbott Labs,, Tne. ... Tetrasorb E T-4 diagnostic kit .. Kit: 500 tests, 100 tests, 50 tests._.. Apr. 22, 1076
Do . . ........ Thyroxine binding globulin. thy- Glass bottle: 13 ml. Plastic bottle: Do,
roxine T 125, 250 ml,

EI00 I s o IRCde T4 RIA (PEG) diagnostic kit..._ Kit: 500 tests, 100 tests, 50 tosts. . Do,

Do ................. 125I-Thyroxine reagent solution. .. Plastic bottle: 25 ml, Gml_ . _. ... - Do.

o ML, o B NI TR WL Thyroxine Antiserum  (sheep, Plastic bottle: 200ml, 20 ml_ .. ... Do,

rabbit or goat).

B e st s u e Barbital buffer 0.05 molar. .. ... Plastic bottle: 25ml, 5ml ... Do,
Becton, Diockinson & Co_.... Comploment fixation saline.. ... Bottle:500ml . _........ ... ... Apr. 29,1976
Kallestad Labs, Inc.. ... Osmotect buffer No. C136.. ... ... Vlnl:hTl dram, 7.4 gm per vial, 5 May 19, 1976

vial T kage.
Meloy Labs,, Tne... - ... TM Immunostat T4 test kit, No. Kit: 1 to{:::. 1%000 tests, 2,000 May 3, 1070
11((1:5(‘)) No. K146, No. K148, No. . tests, 3,000 tests. L
) 0} CErE Ry s TM Lnmunostat T4 antiserum_._. Vial: 13 ml, 100ml. . ... ... ... Do,
S M e TM Immunostat T4 125-1-T4 Bottle: 125w}, 500m!. .. . ... Do,
p ANS-Buffer,
Ortho Diagunostic, Ine. ... Ruobindex system for detection of Kit: 100tests. ... .. ... ... .. Apr. 241076
antibody to rubel
20 O SRS e~ 2 4% Group O, Rh Negative indica- Serew-Neck glass vialisml. ... .. Do.

tor 5ryt;hrocyws (human),

Serew-Neck glass vial: 5 ml

REGISTER, VOL. 41, NO. 134—MONDAY, JULY 12, 1976




RULES AND REGULATIONS

b. And by deleting the following chemical preparations:

Manufacturer or supplivr Product name and supplier's Form of product Date of
catalog No. application
Kallestad Labs., Tne .. . Otmotect huffer No. M10t. ... Vial: 7 dram, 7.4 gm per vial, 5 May 17,1975
vials per package. 3
Meloy Labs., Tne . .« TM Immunostat T4 test kit, No, Cardboard box: 884" x 51" x24%__ July 7,1075

Efiective date: This order is effective plication in light of the comments and
July 12, 1976. objections filed. Thereafter, the Admin&
Any person interested may file written istrator shall reinstate, revoke or amen
comments on or objections to the order. 1is original order as he determines ap-

on or before September 21, 1976. If any Propriate.

such comments or objections raise sig- Dated: July 1, 1976.

nificant issues regarding any findings of

fact or conclusion of law upon which the PETER BASE”.SI&E‘E&
order is based, the Administrator shall TMATASLTGLOT,
immediately suspend the effectiveness of Drug Enforcement Administration.
the order until he may reconsider the ap- [FR Doc.76-20008 Filed 7-9-76;8:45 am]
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This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations, The purpose of
these notices is to give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules.

DEPARTMENT OF THE TREASURY
Customs Service
[19CFRPart1]

CUSTOMS FIELD ORGANIZATION
Proposed Change in Customs Region IX

In order to provide better Customs
service in the Detroit, Michigan, Cus-
toms district (Region IX), it is proposed
to establish a Customs port of entry at
Grand Rapids, Michigan.

Accordingly, by virtue of the author-
ity vested in the President by section 1
of the Act of August 1, 1914, 38 Stat.
623, as amended (19 U.S.C. 2), and dele-
gated to the Secretary of the Treasury
by Executive Order No. 10289, Septem-
ber 17, 1951 (3 CFR Ch. ID), and pur-
suant to authority provided by Treasury
Department Order No. 190, Rev. 11 (41
FR 20198), Grand Rapids, Michigan, is
hereby proposed as a Customs port of
entry in the Detroit, Michigan, Customs
district (Region IX).

The geographical limits of the pro-
posed port of entry will include all that
area beginning at the northwesternmost
corner of the City of Walker, Michigan,
and extending in an eastwardly direction
along the northern boundaries of the
City of Walker, the City of Grand
Rapids, Grand Rapids Township, and
Ada Township, all in Michigan, to the
northeasternmost point of Ada Town-
ship, then proceeding in a southerly di-
rection along the eastern boundaries of
Ada Township and Cascade Township,
Michigan, to the southeasternmost point
of Cascade Township, then proceeding in
a westerly direction along the southern
boundaries of Cascade Township, the
City of Kentwood, and the City of Wy-
oming, all in Michigan, to the south-
westernmost corner of the City of Wy-
oming, then proceeding in a northerly
direction along ' the boundary line be-
tween Kent County and Ottawa County,
Michigan to the northwesternmost cor-
ner of the City of Walker, Michigan,

Prior to the adoption of the foregoing
proposal, consideration will be given to
any relevant data, views, or arguments
which are submitted to the Commis-
sioner of Customs, Attention: Regula-
tions Division, Washington, D.C. 20229,
ftll)l_d received not later than August 11,
1976.

Written material or suggestions sub-
mitted will be available for public in-
spection in accordance with' § 103.8(b)
of the Customs Regulations (19 CFR
103.8(b)) at the Regulations Division,
Headquarters. United States Customs
Service, Washington, D.C., during regu-
lar business hours.

FEDERAL

Dated: July 1, 1976.

Davip R. MACDONALD,
Assistant Secretary of the Treasury.
[FR Doc.76-20010 Filed 7-9-76;8:45 am|

Internal Revenue Service
[26 CFR Parts 1, 31 ]
INCOME AND EMPLOYMENT TAXES

Treatment of Original Issue Discount Real-
ized by Nonresident Alien Individuals or
Foreign Corporations

Notice is hereby given that the regu-
lations set forth in tentative form in the
attached appendix are proposed to be
prescribed by the Commissioner of In-
ternal Revenue, with the approval of the
Secretary of the Treasury or his delegate.
Prior to the final adoption of such reg-
ulations, consideration will be given to
any comments pertaining thereto which
are submitted in writing (preferably six
copies) to the Commissioner of Internal
Revenue, Attention: CC:LR:T, Wash-
ington, D.C. 20224, by August 26, 1976.
Pursuant to 26 CFR 601.601(b), desig-
nations of material as confidential or not
to be disclosed, contained in such com-
ments, will not be accepted. Thus, per-
sons submitting written comments
should not include therein material that
they consider to be confidential or inap-
propriate for disclosure to the public. It
will be presumed by the Internal Reve-
nue Service that every written comment”
submitted to it in response to this notice
of proposed rule making is intended by
the person submitting it to be subject in
its entirety to public inspection and copy-
ing in accordance with the procedures
of 26 CFR 601.702(d) (9).

Any person submitting written com-
ments who desires an opportunity to
comment orally at a public hearing on
these proposed regulations should submit
a request in writing, to the Commissioner
by August 26, 1976. In such case, a pub-
lic hearing will be held, and notice of the
time, place, and date will be published in
a subsequent issue of the FEpERAL REG-
ISTER, unless the person or persons who
have requested a hearing withdraw their
requests for a hearing before notice of
the hearing has been filed with the Office
of the Federal Register. The proposed
regulations are to be issued under the au-
thority contained in sections 1441(c) (8)
(85 Stat. 527; 26 U.S.C. 1441(c) (8)) and
7805 (68A Stat, 917; 26 U.S.C. 7805) of
the Internal Revenue Code of 1954.

DonaLp C. ALEXANDER,
Commissioner of Internal Revenue.

-

This document contains proposed
amendments to the Income Tax Regula-
tions (26 CFR Part 1) and the Employ-
ment Tax Regulations (26 CFR Part 31).
The Income Tax Regulations are being
amended in order to conform such regu-
lations to the provisions of section 313
of the Revenue Act of 1971 (Pub. L. 92—
178, 85 Stat. 526), relating to the taxa-
tion of original issue discount to nonresi-
dent alien individuals and foreign corpo-
rations, The Employment Tax Regula-
tions are being amended to make techni-
cal corrections and to provide a rule for
withholding on remuneration for services
of nonresident aliens performed in a pre-
vious taxable year.

The Tax Reform Act of 1969 (Pub. L.
91-172, 83 Stat. 487) changed previous
law to provide generally that original is-
sue discount on corporate obligations
would be currently taxed as ordinary in-
come as it ratably accrues instead of be-
ing taxed at the time of the sale, ex-
change, or retirement of the obligation.
At the time of the passage of the Tax
Reform Act of 1969, the law provided
that nonresident alien individuals and
foreign corporations were subject to a
30-percent tax on original issue discount
received from the sale, exchange, or re-
tirement of a bond issued after Septem-
ber 28, 1965, as determined under the
principles of section 1232 of the Internal
Revenue Code of 1954. This rule on bonds
issued after September 28, 1965, had been
added by the Foreign Investors Tax Act
of 1966 (Pub. L. 89-809, 80 Stat. 1539).
The law relating to the taxation of origi-
nal issue discount attributable to obliga-
tions held by nonresident aliens or for-
eign corporations ‘was not changed by
the 1969 Act to reflect the newly enacted
ratable inclusion provisions, This caused
confusion with respect to the treatment
of original issue discount of nonresident
alien individuals and foreign corpora-
tions.

Section 313 of the Revenue Act of 1971
amended sections 871 and 881 effective
for taxable years beginning after Decem-
ber 31, 1966; it also amended sections
1441 and 1442 effective with respect to
payments occurring after March 31, 1972.
Under these amendments the tax im-
posed by the 1966 Act is retained for ob-
ligations issued after September 28, 1965,
and before April 1, 1972, but new rules
of taxation are adopted for obligations
issued after March 31, 1972, including
rules for ratable taxation of original is-
sue discount on obligations on which
stated interest is also payable. The
amendments to sections 1441 and 1442

give the_Treasury special authority to

REGISTER, VOL. 41, NO. 134—MONDAY, JULY 12, 1976




28518

provide for the application of the with-
holding tax to original issue discount.

Under the 1971 Act original issue dis-
count on non-interest bearing obliga-
tions issued after March 31, 1972, with
an original maturity of more than 6
months is to be taxed at 30 percent to
the foreign holder only upon sale, ex-
change, or retirement of the obligation.
However, in the case of such obligations
issued after March 31, 1972, which are
interest-bearing, both the interest pay-
ment and a ratable portion of the original
issue discount are to be taxed to the
foreign holder at the rate of 30 percent
at the time of the interest payment. The
1971 Act also excluded from the 30-per-
cent tax original issue discount on such
obligations issued after March 31, 1972,
with original maturities of 6 months or
less and held by non-resident alien in-
dividuals or foreign corporations. The
conference report noted, however, that
the amendment was not intended to im-
ply how bonds held for 6 months or less
are treated for tax purposes when held
by United States persons.

The proposed amendments to the In-
come Tax Regulations provide a method
for the determination of the amount of
tax which will be imposed on nonresi-
dent alien individuals, foreign partner-
ships, and foreign corporations and the
amount and manner of withholding of
the tax at source.

Section 1.871-7 of the Income Tax Reg-
ulations provides rules for determina-
tion of the amount of tax imposed on
nonresident alien individuals not engaged
in a U.S. trade or business. Section 1.871-
7 has been amended in the accompany-
ing proposed regulations by the addition
of a new paragraph (¢) (1) (ii), describ-
ing the amounts of original issue discount
which are taxable under section 871(a)
(1) (C), and a new paragraph (c¢) (4), de-
scribing in detail the manner of applying
section 871(a) (1) (C). The new rules
make clear that section 871(a) (1) (C)
applies to amounts of original issue dis-
count whether or not the obligation is
8 capital asset in the hands of the tax-
payer and whether or not the obligation
was issued by a government or political
subdivision thereof, or by a corporation
or any other person. Accordingly, § 1.871—
7(b) has been amended in the accom-
panying proposed regulations to specifi-
cally exclude from the term “interest”
original issue discount (as defined in sec-
tion 1232(b)) derived from bonds, notes,
or other evidences of indebtedness
whether or not they are capital assets
in the hands of the taxpayer and
whether or not they were issued by a
government or political subdivision
thereof, of by a corporation or any other
person. Corresponding amendments have
2]s0 been made to § 1.881-2 of the In-
come Tax Regulations which applies to
taxation of foreign corporations not en-
gaged in trade or business in the United
States.

Section 1.1441-2 of the Income Tax
Regulations, which provides rules for
determining the items of income of
forelgn persons which are subject to
withholding of tax at 30 percent, is
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amended to exclude original issue dis-
count (as described in § 1.871-7(b) (2))
from the term “interest” and specifically
include original issue discount, subject to
the rules of new § 1.1441-3(¢) (6), in the
definition of “other income” subject to
withholding.

Section 1.1441-3 of the Income Tax
Regulations has been amended by the
addition of a new paragraph (c)(6)
which gives guidance to withholding
agents with respect to the mechanics of
withholding on original issue discount.
Withholding will be required whether the
evidence of indebtedness is a capital as-
set in the hands of the taxpayer or
whether it was held by the taxpayer
more than 6 months.

Withholding will also be required
whether the evidence of indebtedness
was issued by a government or political
subdivision thereof, or by a corporation
or any other person. However, withhold-
ing with respect to obligations not issued
by a government or political subdivision
thereof, or by a corporation will only be
required for payments occurring after
the 30th day following publication of the
Treasury decision.

By TIR-871, dated December 27, 1966,
the Internal Revenue Service announced
that, until regulations concerning the
withholding of tax under section 1441
or section 1442 on amounts susbject to
tax under section 871(a) (1) (C) or sec-
tion 881(a) (3), as added by the 1966 Act,
are adopted, only the original issuers of
the bond or other evidence of indebted-
ness would be required to withhold the
tax. This position was also adopted in
Rev. Rul. 68-333, 1968-1 C.B. 390.

Proposed paragraphs (c¢) (6) (i) (A) and
(B) provide for withholding with respect
to evidences of indebtedness issued after
September 28, 1965, and before April 1,
1972, which are subject to tax under sec-
tion 871(a) (1) (C) (i). Under proposed
paragraph (c) (6) (i) (A) only original is-
suers are required to withhold in the
case of payments occurring before the
31st day following publication of the
Treasury decision in this case. This po-
sition is consistent with TIR-877 and
Rev. Rul. 68-333. Under proposed para-
graph (c) (6) (1) (B) all United States
persons are required to withhold in the
case of payments occurring after the
30th day following publication of the
Treasury decision in this case. Withhold-
ing in the future is restricted to United
States persons because of the adminis-
trative difficulty of enforcing withholding
with respect to sales and exchanges be-
tween foreign persons.

Proposed paragraph (¢) (6) (1) (C) pro-
vides for withholding with respect to
evidences of indebtedness issued after
March 31, 1972, which are subject to tax
under section 871(a) (1) (C) (ii). Under
proposed paragraph (c)(6)¢i)(C) all
United States persons are required to
withhold in the case of payments oc-
curring after March 31, 1972. Again,
withholding is restricted to United
States persons because of the adminis-
trative difficulty of enforcing withhold-
ing with respect to sales and exchanges
between foreign persons, Payment of the
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tax under section. 871(a) (1) (C) is re-
quired in all cases by the filing of a re-
turn by the taxpayer. Corresponding
rules would also apply in the case of
original issue discount to which section
881(a) (3) applies.

The amendments of §§1.871-1 and
1.1441-3(e) are technical in nature.

In view of the foregoing considera-
tions, the Income Tax Regulations and
the Employment Tax Regulations are
hereby amended as follows:

INcOME TAX REGULATIONS

PARAGRAPH 1. Section 1.871 is amended
by revising section 871(a) (1) (A) and
(C) and the historical note to read as
follows:

§ 1.871  Statutory provisions; tax on
nonresident alien individuals (after
amendment by Foreign Investors Tax
Act of 1966).

Sec. 871, Tar on monresident alien indi-
viduals—(a) Income not connected with
United Stdtes business—30 percent tar—(1)
Income other than capital gains. * * *

(A) Interest (other than original issue
discount as defined in section 1232 (b)),
dividends, rents, salaries, wages, premiums,
annuities, compensations, remunerations,
emoluments, and other fixed or determinable
annual or periodical gains, profits, and
income,

- - i . -

(C) In the case of—

(i) Bonds or other evidences of indebted-
ness issued after September 28, 1965, and
before April 1, 1972, amounts which under
section 1232(a)(2)(B) are considered as
gain from the sale or exchange of property
which is not a capital asset, and, in the case
of corporate obligations issued after May 27,
1969, and before April 1, 1972, amounts
which would be so considered but for the
fact the obligations were issued after May 27,
1969,

(1i) Bonds or other evidences of indebted-
ness issued after March 31, 1972, and pay-
able more than 6 months from the date of
original issue (without regard to the perlod
held by the taxpayer), amounts which under
section 1232(a) (2) (B) would be considered
as gain from the sale or exchange of prop-
erty which is not a capital asset but for
the fact such obligations were issued after
May 27, 1969, and

(iil) The payment of interest on an
obligation described In clause (ii), an
amount equal to the original issue discount
(but not in excess of such interest less the
tax imposed by subparagraph (A) thereon)
accrued on such obligation since the last
payment of interest thereon, and

* - » » -
[Sec. 871 as amended by secs. 40(a) and 41
(a), Technical Amendments Act 1958 (72
Stat. 1638, 1639); sec. 2(b), Act of April 22,
1960 (Pub. Law 86-437, 74 Stat. 79); sec. 110
(b), Mutual Educational and Cultural Ex-
change Act 1961 (75 Stat. 535); secs. 113(b)
and 201(d) (12), Rev. Act 1964 (78 Stat. 24,
82); sec. 103(a), Foreign Investors Tax Act
1966 (80 Stat. 1547); sec. 313 (&) and (b),
Rev. Act 1971 (86 Stat, 526) |

Par. 2. Section 1.871-1 is amended by
revising the caption of paragraph (b)
and redesignating paragraph (d) as
paragraph (c¢), as follows:

§ 1.871-1 Classification and manner of
taxing alien individuals.

* . . L .
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(b) Nonresident alien individuals.

(¢) Effective date. * * *

Par. 3. Section 1.871-7 is amended by
revising paragraphs (b) and (¢) to read

as follows:

¢ 1.871-7 Taxation of nonresident alien
" individuals not engaged in U.S. busi-
ness,
. » - - -

(b) Fixed or determinable annual or
periodical income—(1) In general. The
tax of 30 percent imposed by section
871(a) (1) applies to the gross amount
received from sources within the United
States as fixed or determinable annual
or periodical gains, profits, or income.
Specific items of Ixed or determinable
annual or periodical income are enum-
erated in section 871(a) (1) (A) as in-
terest (other than original issue discount
described in paragraph (b)(2) of this
section) , dividends, rents, salaries, wages,
premiums, annuities, compensations, re-
munerations, and emoluments, but other
items of fixed or determinable annual or
periodical gains, profits, or income are
also subject to the tax, as, for instance,
royalties, including royalties for the use
of patents, copyrights, secret processes
and formulas, and other like property.
As to the determination of fixed or de-
terminable annual or periodical income,
see paragraph (a) of §1.1441-2. For
special rules treating gain on the dis-
position of section 308 stock as fixed or
determinable annual or perfodical in-
come for purposes of section 871(a), see
section 308(f) and paragraph (h) of
§ 1.306-3.

(2) Original issue discount. As used in
paragraph (b) (1) of this section, the
term “original issue discount” means
original issue discount within the mean-
ing of section 1232(b) on any bond, de-
benture, note, certificate, or other evi-
dence of indebtedness. For this purpose,
it 1s immaterial (i) whether the evidence
of indebtedness is a capital asset in the
hands of the taxpayer within the mean-
ing of section 1221, (ii) whether it was
held by the taxpayer more than 6
months, or (iii) whether it was issued
by a government or political subdivision
thereof, or by a corporation or any other
person.

(c) Other income and gains—(1)

Items subject to taz. The tax of 30 per-
cent imposed by sectton 871(a) (1) also
applies to the following gains received
during the taxable year from sources
within the United States:
() Gains described in section 402(a)
(2), relating to the treatment of total
distributions from certain employees’
frusts; section 403(a)(2), relating to
treatment of certain payments under
certain employee annuity plans; and sec-
tion 631 (b) or (¢), relating to treatment
of gain on the disposal of timber, coal, or
L{’tin ore with a retained economic inter-
SLL

‘i) In the case of —

‘A) Bonds or other evidences of in-
debtedness issued after September 28,
1965, and before Aprll 1, 1972, amounts
which, by applying the princlples of sec-
tlon 1232(a) (2) (B), are considered as
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gain from the sale or exchange of prop-
erty which is not a capital asset and, in
the case of corporate obligations issued
after May 27, 1969, and before April 1,
1972, amounts which, by applying the
principles of section 1232(a)(2)(B),
would be considered as gain from the
sale or exchange of property which is not
a capital asset but for the fact the obliga-
tions were issued after May 27, 1969.

(B) Bonds or other evidences of in-
debtedness issued after March 31, 1972,
which are payable more than 6 months
from the date of original issue (without
regard to the period held by the tax-
payer), amounts which, by applying the
principles of section 1232(a) (2) (B), are
considered as gain from the sale or ex-
change of property which is not a capital
asset and, in the case of corporate obli-
gations, amounts which, by applying the
principles of section 1232(a)(2)(B),
would be considered as gain from the
sale or exchange of property which is not
a capital asset but for the fact such obli-
ga:.iions were issued after May 27, 1969,
an 3

(C) The payment of interest on an
obligation described in paragraph (c)
(1) (D) (B) of this section, an amount
equal to the original issue discount ac-
crued on such obligation since the last
payment of interest thereon, except that
the tax imposed by reason of this para-
graph (c) (1) (iD) (C) may not exceed the
amount of such interest payment less
the tax imposed thereon under the rules
of paragraph (b) of this section;

(iil) Gains on transfers described in
section 1235, relating to certain transfers
of patent rights, made on or before Octo-
ber 4, 1966; and

(iv) Gains from the sale or exchange
after October 4, 1966, of patents, copy-
rights, secret processes and formulas,
good will, trademarks, trade brands,
franchises, or other like property, or of
any interest in any such property, to the
extent the gains are from payments
(whether in a lump sum or in install-
ments) which are contingent on the
productivity, use, or disposition of the
property or interest sold or exchanged,
or from payments which are treated
under 871(e) and § 1.871-11 as being so
contingent.

(2) Nonapplication of 183-day rule.
The provisions of section 871(a) (2), re-
lating to galns from the sale or exchange
of capital assets, and paragraph (d) (2)
of this section do not apply to the gains
described in this paragraph; as a con-
sequence, the taxpayer receiving gains
described in paragraph (c) (1) of this
section during a taxable year is subject
to the tax of 30 percent thereon without
regard to the 183-day rule contained
in such provisions.

(3) Determination of amount of gain.
The tax of 30 percent imposed upon the
galns described in paragraph (¢) (1) of
this section applies to the full amount
of the gains and is determined (1) with-
out regard to the altermative tax im-
posed by section 1201(b) upon the ex-
cess of the net long-term capital gain
over the net short-term capital loss;
(1) without regard to the deduction al-
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lowed by section 1202 in respect of capi-
tal gains; (ii) without regard to section
1231, relating to property used in the
trade or business and involuntary con-
versions; and (iv) whether or not any
property from which the gains are de-
rived is a capital asset in the hands of
the taxpayer.

(4) Special rules applicable to original
issue discount—(i) In general. Section
871(a) (1) (C) and paragraph (e) (1) (iD)
of this section apply, subject to the other
limitations prescribed therein and in this
paragraph (¢) (4), to all bonds or other
evidences of indebtedness which are is-
sued at a discount within the meaning
of paragraph (b)(2) of this section.
Thus, in applying section 871(a) (1) (C),
the provisions of section 1232(a) (2) (B)
are deemed to apply to assets which are
not capital assets, to obligations which
are not held by the taxpayer for more
than 6 months, and to obligations not
issued by a corporation or by a govern-
ment or political subdivision thereof.

(i) Sale, exchange, or retirement of
bond issued before April 1, 1972. Section
871(a) (1) (CY (1) and paragraph (c) (1)
(D (A) of this section apply only to
amounts derived from the sale, exchange,
or retirement of a bond or other evidence
of indebtedness, whether or not inter-
est-bearing, which was issued after Sep-
tember 28, 1965, and before April 1, 1972,
and which, at the time of such sale, ex-
change, or retirement, had been held by
the taxpayer more than 6 months. In ap-
plying section 871(a) (1) (C) (i), the pro-
visions of section 1232(a)(2) (B) are
deemed to apply to bonds or other evi-
dences of indebtedness which were is-
sued by a corporation after May 2T,
1969, and before April 1, 1972.

(1i1) Sales, exchange, or retirement of
bond issued after March 31, 1972, Section
B71(a) (1) (C) (i) and paragraph (c)(1)
(D (B) of this section apply only to
amounts derived from the sale, exchange,
or retirement of a bond or other evidence
of indebtedness, whether or not interest-
bearing and whether or not held by the
taxpayer more than 6 months, which was
issued after March 31, 1972, and is pay-
able more than 6 months from the date
of original issue. In applying section 871
(a) (1) (©) (i1), the provisions of =ection
1232(a) (2) (B) are deemed to apply to
bonds or other evidences of indebtedness
which, at the time of the sale, exchange,
or retirement, had been held by the tax-
payer not more than 6 months and to
bonds or other evidences of indebtedness
which were issued by a corporation after
May 27, 1969. Pursuant to section 1232
(a)(2) (D) and § 1.1232-3(e), section 871
(a) (1) (C) (i) and paragraph (e¢) (1) (iD
(B) of this section do not apply to any
amount previously includible in gross in-
come. Thus, for example, any amount
treated under paragraph (e){(4)(v) of
this section as included in gross income
in respect of original issue discount on
which tax has been imposed under sec-
tion 871(a) (1) (C)(il) and paragraph
(c) (1) (i) (C) of this section at the time

of an interest payment on an obligation
shall not again be subject to tax under
sectlon 871(a) (1) (O) (il) and paragraph
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(e) (1) (i1) (B) of this section when such
obligation is sold, exchanged, or retired.

(iv) Interest payments on bonds is-
sued after March 31, 1972. Section 871
(a) (1) (C) (iii) and paragraph (c) (1) (ii)
(C) of this section apply only when an
interest payment is received on an inter-
est-bearing bond or other evidence of
indebtedness to which section 871(¢a) (1)
(C) (ii) and paragraph (c) (1) (ii) (B) of
this section apply. In addition to the 30-
percent tax imposed on such interest
under section 871(a) (1) (A) and para-
graph (b) of this section, an additional
30-percent tax is imposed under section
871(a) (1) (C) (ili) and paragraph (¢) (1)
(ii) (C) of this section on the original is-
sue discount accrued on such bond or
other evidence of indebtedness since the
last payment of interest thereon, as de-
termined under paragraph (c) (4) (vi) of
this section, except that such additional
tax may not exceed the amount of the
interest payment less the 30-percent tax
imposed on such interest under section
871(a) (1) (A) and paragraph (b) of this
section.

(v) Treatment of discount as includi- ,

ble in gross income. (A) For purposes of
applying paragraph (c¢) (4) (iii) of this
section with respect to any bond or other
evidence of indebtedness, an amount

shall be treated as having been included’

in gross income which is equal to the
amount obtained by dividing the amount
of the additional 30-percent tax imposed
under section 871(a)(1)(C)(ili) and
paragraph (¢) (1) (1i) (C) of this section
on the accrued original issue discount
on such bond or other evidence of in-
debtedness by 30 percent. If the addi-
tional 30-percent tax on such accrued
original issue discount is reduced by an
income tax convention to which the
United States is a party, the amount
which shall be treated as having heen
included in gross income shall be the
amount of such reduced additional tax
divided by such reduced rate of tax. If
no tax is imposed under section 871
(a) (1) (C) (1il) and paragraph (¢) (1) (i)
(C) on the accrued original issue dis-
count by reason of an exemption from
tax under an income tax convention to
which the United States is a party, the
full amount of the acerued original issue
discount which is so exempt from tax
shall be treated as having been included
in gross income.

(B) Pursuant to the principles of sec-
tion 1232(a) (3) (E) and §1,1232-3A(c),
the basis of the bond or other evidence
of indebtedness In the hands of the
holder thereof shall be increased by an
amount with respect to such bond or
other evidence of indebtedness which is
treated as having been included in gross
income pursuant to this paragraph
() (4) (v).

(vi) Acrual of original issue discount.
For purposes of paragraph (c¢) (4) (v) of
this section, the original issue discount
accrued on a bond or other evidence of
indebtedness since the last payment of
interest is an amount equal to the ratable
monthly porition of original issue dis-
count, determined by applying the prin-
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ciples of section 1232(a)(3)(A) and
§ 1.1232-3A(a) (2), multiplied by the sum
of the number of complete months and
any fractional part of a month occurring
since the later of (A) the last payment
of interest on the bond or other evidence
of indebtedness or (B)Y the day on which
the taxpayer purchased (within the
meaning of §1.1232-3A(a)(4)) such
bond or other evidence of indebtedness.

(vil) Illusirations. The application of
this paragraph (¢) (4) may be {llustrated
by the following examples:

Ezxample (1), On January 1, 1973, R, 4 non-
resident alien individual using the calendar
year as the taxable year and the cash re-
ceipts and disbursements method of account-
ing, purchases at original issue, for cash of
$§7,600, M Corporation’s 10-year, 5-percent
bond which has a stated redemption price of
$10,000 and an original issue date of Janu-
ary 1, 1973. Under the terms of the bond M
is to make interest payments of $250 on
June 30 and December 31 of each year. On
July 1, 1973, R receives his first Interest pay-
ment of 8250, and tax of 875 (82560 x 30%)
is Imposed thereon under section 871(a) (1)
(A) and paragraph (b) of this section. By
applying the principles of section 1282(a)
(8) (A) the ratable monthly portion of origi-
nal issue discount is $20 ([$10,000—87,600]-:-
120), and the amount accrued from the date
of purchase is $120 (820 X 6). The tax im-
posed under section 871(a) (1) (C) {1il) and
paragraph (¢) (1) (il)(C) of this section is
8368 (8120 X 309 ), but not to exceed $175
($250 —475). Accordingly, a total tax of $111
($75-4-836) Is Imposed under section 871(a)
(1) (A) and (C) (iii) upon the receipt of in-
terest by R.

Erample (2), Assume the same facts as in
example (1), Assume further that on Decem-
ber 81, 1973, M makes an interest payment
of only $40. On this $40 payment of inter-
est & tax of $12 (840X309%) Is Imposed under
section 871(a) (1) (A) and paragraph (b) of
this section. By applying the principlés of
section 1232(a) (3) (A), the ratable monthly
portion of original issue discount is $20, and
the amount accrued from the last payment
of Interest on June 30, 1973, is $120 ($20X6).
The tax imposed under section 871(a) (1) (C)
(i) and paragraph (¢)(1)(1)(C) of this
section is $36 (8120<30% ), but not to exceed
§28 (840—812). Accordingly, o total tax of $40
(812+4-828) is Imposed under section 871(a)
(1) (A) and (C) (1ii) upon the receipt of in-
terest by R. The amount of original lssue
discount which is treated as included in R's
gross income by reason of the interest pay-
ment on December 31, 1973, is $63.33 ($28--
30% ). The $26.67 balance of the original is-
sue discount (8120-—898.33) will be subject to
tax under section 871(a) (1) (C) (1) and para-
graph (¢) (1) (11) (B) of this section when the
M bond is sold, exchanged, or retired.

Example (3). (a) Assume the same facts as
in example (2)., Assume further that on
July 1, 1974, M makes an interest payment of
#250 to R and that immediately thereafter
R sells the bond to a U.S. citizen for $8,000,
At no time during 1974 is R present in the
United States, The assumption is also made
that, at the time of original issue, there was
no intention to call the bond before matur-
ity. On this $250 payment of interest a tax
of $75 (8$260x<30%) is imposed under section
871(a) (1) (A) and paragraph (b) of this sec-
tion. By applying the principles of seetion
1232(a) (3) (A), the ratable monthly portion
of original issue discount is $20, and the
amount accrued from the last payment of
interest on December 31, 1073, s $120 ($20X
6). The tax imposed in 1974 under section

871(a) (1) (C) (1) and paragraph (c) (1) (1)

(C) of this section 1s $36 ($120%30%), but
not to exceed $175 ($250-$75).

(b) The bond was held by R for 18 fun
months before it was sold. The number of
complete months from the date of issue to
date of maturity is 120 (10 years). The origi-
nal Issue discount on the bond is $2,400
(810,000 less 87,600), as determined under
section 1232(h). Accordingly, the proportion-
ate part of the original issue discount at-
tributable to the perlod of R's ownership is
$360 ($2,40018/120), which is the maximum
amount Includible by R &s ordinary income
On the sale of the .bond R realizes total gain
of $66.67 ($8,000—[87,60048120 4 $93.33-
$120)). Of this amount, $26.67 ($360 — [$120
$93.334-8120]) 1is_subject to tax under sec-
tlon 871(a) (1) (0) (ii) and paragraph (e)(1)
(i) (B) of this setcion, and the tax thereon
under such provisions is $8 ($26.67x30% ).

(e¢) Accordngly, in 1974 a total tax of 8119
(8754936 4-88) is Imposed under section 87:
(a) (1) (A) and (C) (i) and (iii) upon the
interest, accrued original issue discount, and
gain realized by R from the M bond. The re-
maining gain of $40 (866.67—$26.67) !:
treated as long-term capital gain which e
not subject to tax under section 871(a) (1)

- * * b v

PAR. 4. Section 1.881 is amended by re-
vising section 881(a) (1) and (3) and the
historical note to read as follows:

§ 1.881 Statutory provisionss tax on in-
come of foreign corporations not con-
nected with United States business,

Sgc. 881 T'ax on income of foreign corpora-
tions not connected with United States busi-
ness—(a) Imposition of tar, = * *

(1) Interest (other than original issuc
discount as defined In section 1232(b) ),
dividends, rents, salaries, wages, premiums,
annuities, compensations, remunerations,
emoluments, and other fixed or determinable
annual or periodical gains, profits, and
income,

- » . L »

(3) In the case of—

(A) Bonds or other evidences of indebted-
ness issued after September 28, 1965, and
before April 1, 1972, amounts which under
sectiomr 1232(a) (2) (B) are considered as gain
from the sale or exchange of property which
is not & capital asset, and, in the case of
corporate obligations issued after May 27,
1969, and before April 1, 1072, amounts
which would be so considered but for the
fact the obligations were issued after May 27
1969. .

(B)y Bonds or other evidences of indebted-
ness issued after March 81, 1872, and pay-
able more than 6 months from the date of
original Issue (without regard to the period
held by the yer), amounts which under
section 1232(a) (2)(B) would be considered
a8 gain from the sale or e of prop-
erty which is not a capital asset but for the
fact such obligations were Issued after
May 27, 1969, and .

(C) The payment of interest on an obli-
gation described In subparagraph (B), an
amount equal to the original issue dis-
count (but not In excess of such interest
less the tax imposed by paragraph (1) there-
on) accrued on such obligation since the
last payment of interest thereon, and

[Sec. 881 as amended by sec. 104 (a), Forelgn
Investors Tax Act 1966 (80 Stat. 156566); sec.
813 (a) and (c), Rev. Act 1971 (86 Stat
526) ) .

Par. 5. Section 1.881-2 is amended by
revising paragraphs (b) and (¢) to read
as follows:
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$ 1.881-2 Taxation of foreign corpora-
tions not engaged in U.S. business.

(b) Fixed or determinable annual or
neriodical income—(1) In general. The
tax of 30 percent imposed by section
g81(a) applies to the gross amount re-
ceived from sources within the United
states as fixed or determinable annual
or periodical gains, profits, or income.
Specific items of fixed or determinable
annual or periodical income are enumer-
ated in section 881(a)(1) as interest
(other than original issue discount de-
scribed in paragraph (b) (2) of this sec-
tion), dividends, rents, salaries, wages,
premiums, annuities, compensations,
remunerations, and emoluments, but
other items of fixed or determinable an-
nual or periodical gains, profits, or in-
come are also subject to the tax, as, for
instance, royalties, including royalties
for the use of patents, copyrights, secret
processes and formulas, and other like
property. As to the determina.ﬂnn_ of
fixed or determinable annual or period-
jcal income, see paragraph (a) of
§1.1441-2. For special rules treating
gain on the disposition of section 306
stock as fixed or determinable annual or
periodical income for purposes of section
881(a), see section 306(f) and para-
graph (h) of § 1.306-3.

(2) Original issue discount. As used
in paragraph (b) (1) of this section, the
term “original issue discount” means
original issue discount within the mean-
ing of section 1232(b) on any bond,
debenture, note, certificate, or other
evidence of indebtedness. For this pur-
pose, it is immaterial (1) whether the
evidence of indebtedness is a capital as-
set in the hands of the taxpayer within
the meaning of section 1221, (i) whether
it was held by the taxpayer more than 6
months, or (iii) whether it was issued
by a government or political subdivision
thereof, or by a corporation or any other
person.,

(¢c) Other income and gains—(1)
Items subject to tax. The tax of 30 per-
cent imposed by section 881 (a) also ap-
plies to the following gains received dur-
ing the taxable year from sources within
the United States:

(1) Gains described in section 631 (b)
or (¢), relating to the treatment of gain
on the disposal of timber, coal, or iron
ore with aretained economic interest;

(i) In the case of—

_ (A) Bonds or other evidences of in-
debtedness issued after September 28,
1065, and before April 1, 1972, amounts
which, by applying the principles of sec-
tlon 1232(a) (2) (B), are considered as
gain from the sale or exchange of prop-
erty which is not a capital asset and, in
the case of corporate obligations issued
after May 27, 1969, and before April 1,
1972, amounts which, by applying the
brinciples of section 1232(a)(2) (B),
would be considered as gain from the sale
or exchange of property which is not a
capltal asset but for the fact the obliga-
tons were issued after May 27, 1969,

(B) Bonds or other evidences of in-
debtedness Issued after March 31, 1972,
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which are payable more than 6 months
from the date of original issue (without
regard to the period held by the tax-
payer), amounts which, by applying the
principles of section 1232(a) (2) (B), are
considered as gain from the sale or ex-
change of property which is not a capi-
tal asset and, in the case of corporate ob-
ligations, amounts which, by applying
the principles of section 1232(a)(2)(B),
would be considered as gain from the
sale or exchange of property which is not
a capital asset but for the fact such obli-
gations were issued after May 27, 1969,
and

(C) The payment of interest on an
obligation described in paragraph (c)
(1) (i) (B) of this section, an amount
equal to the original issue discount ac-
crued on such obligation since the last
payment of interest thereon, except that
the tax imposed by reason of this para-
graph (¢) (1) (ii) (C) may not exceed the
amount of such interest payment less
the tax imposed thereon under the rules
of paragraph (b) of this section; and

(iii) Gains from the sale or exchange
after October 4, 1966, of patents, copy-
rights, secret processes and formulas,
good will, trademarks, trade brands,
franchises, or other like property, or of
any interest in any such property, to the
extent the gains are from payments
(whether in a lump sum or in install-
ments) which are contingent on the pro-
ductivity, use, or disposition of the prop-
erty -or interest sold or exchanged, or
from payments which are treated under
section 871(e) and § 1.871-11 as being so
contingent,

(2) Determination of amount of gain.
The tax of 30 percent imposed upon the
gains described in paragraph (c) (1) of
this section applies to the full amount
of the gains and is determined (1) with-
‘out regard to the alternative tax imposed
by section 1201 (a) upon the excess of
the net long-term capital gain over the
net short-term capital loss; (ii) without
regard to section 1231, relating to prop-
erty used in the trade or business and
involuntary conversions; and (ifl)
whether or not any property from which
the gains are derived is a capital asset
in the hands of the taxpayer.

(3) Special rules applicable to original
issue discount. For special rules and ex-
amples to be applied for purposes of
determining the 30-percent tax on
amounts described in section 881(a)(3)
and paragraph (c) (1) (ii) of this section,
see paragraph (¢) (4) of § 1.871-7.

- - » - -

Par. 6. Section 1.1441 is amended by
revising so much of section 1441 (b) as
immediately precedes paragraph (1)
thereof, by adding a new paragraph (8)
to section 1441 (c), and by revising the
historical note, as follows:

§ 1.1441 Siatutery provisions; withhold-
aliens.

ing of tax on non

Sec. 1441, Withholding of taxr on mon-
T t aliens. *. * *

(b) Income items. The items of income
referred to In subsection (a) are interest
(other than original issue discount as de-
fined in section 1232(b)), dividends, rent,
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salaries, wages, premiums, annuities, com-
pensations, remunerations, emoluments, or
other .fixed or determinable annual or
periodical gains, profits, and income, gains
described In section 402(a) (2), 403(a) (2), or
631 (b) or (c), amounts subject to tax under
section 871(a) (1) (C), gains subject to tax
under section 871(a)(1)(D). and gains on
transfers described in section 1235 made on
or before October 4, 1966. The items of
income referred to in subsection (a) from
which tax shall be deducted and withheld at
the rate of 14 percent are—

» » » - -

(¢) Exceptions.* * *

(8) Original issue discount. The Secretary
or his delegate may prescribe such regula-
tions as may be necessary for the deduction
and withholding of the tax on original issue
discount subject to tax under section 871
(a) (1) (C) including rules for the reduction
and withholding of the tax on original issue
discount from payments of interest.

- - - - .
[Sec. 1441 as amended by sec. 544 (f), Mutual
Security Act 1954 (added by sec. 1i(a),
Mutual Security Act 1956 (70 Stat. 563));
sec. 40(b), Technical Amendments Act 1958
(72 Stat. 1638); sec. 110(d), Mutual Educa-
tional and Cultural Exchange Act 1961 (75
Stat. 536); sec. 302(c), Rev. Act 1964 (78
Stat. 146); sec. 103(h), Foreign Investors
Tax Act 1968 (B0 Stat. 1553); sec. 505(b),
Tax Reform Act 1969 (83 Stat. 634); sec.
813 (a) and (d), Rev. Act 1971 (85 Stat. 526).
(Sec, 544(f), Mutual Security Act 1854, was
repealed by sec. 11(b) (1), Mutual Security
Act 1957 (71 Stat. 365), with the proviso that
sec. 1441 was not affected by the repeal.)]

Par, 7, Section 1.1441-2 is amended by
revising paragraph (a) (1) and by adding
a new paragraph (b)(2) (il), as follows:

§ 1.1441-2 Income subject to withhold-
ing.

(a) Fired or determinable annual or
periodical income. (1) The gross amount
of fixed or determinable annual or pe-
riodical income is subject to withholding.
Section 1441(b) specifically includes in
such income interest, dividends, rent,
salaries, wages, premiums, annuities,
compensations, remunerations, and
emoluments; but other kinds of income
are included, as, for instance, royalties.
For purposes of the preceding sentence,
the term “interest” includes interest on
certain deferred payments, as provided
in section 483 and the regulations there-
under. Effective with respect to payments
occurring after March 31, 1972, the term
“interest”, as used in section 1441(b) and
this paragraph (a)(1), does not include
any original issue discount on any bond,
debenture, note, certificate, or other evi-
dence of indebtedness, as described in
§ 1.871-7(b) (2) . The term “fixed or deter-
minable annual or periodical” income is
merely descriptive of she character of a
class of income. If an item of income
falls within the class of income con-
templated by the statute, it is immaterial
whether payment of that item is made in
& series of payments or in a single lump
sum. Thus, for example, $5,000 in royalty
income would come within the meaning
of the term, whether paid in 10 payments
of $500 each or in one payment of $5,000.

- - L] - o

(b) Other income subject to withhold-
'ng. L
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(2) Payments in taxable years of re-
cipients beginning ajter December 31,
196022

(i1) Amounts subject to the 30-percent
tax under section 871(a)(1)(C) and
§ 1.871-T(e) (1) (i), or section 881(a) (3)
and § 1.881-2(e) (1) (i), relating to—

(A) Gains realized on the sale, ex-
change, or retirement of certain bonds
or other evidences of indebtedness which
are issued after September 28, 1965, and

(B) Original issue discount ratably
accrued on certain interest-bearing
bonds or other evidences of indebtedness
which are issued after March 31, 1972,
and are payable more than 6 months
from the date of original issue, but only
to the extent and in the manner provided
by § 1.1441-3(¢) (6) ;

- - » . *

PaR. 8. Section 1.1441-3 Is amended by
revising the caption of paragraph (c), by
adding a new subparagraph (6) to para-
graph (¢), and by revising paragraph (e)
(2), as follows:

§ 1.1441-3 Exceptions and rules of spe-
cial application,
L »

(¢) Interest and original issue dis-
count. * * *

(6) Original issue discount—1) In
general. (A) In the case of payments oc-
curring before (the 31st day following
publication of the Treasury decision),
withholding is required under § 1.1441-1
by the original issuer of any bond or
other evidence of indebtedness issued
after September 28, 1965, and before
April 1, 1972, upon any gain realized by
the holder on the sale, exchange, or re-
tirement of such bond or other indebted-
ness, whether or not interest-bearing, to
the extent that such gain is subject to
tax under section 871(a) (1) (C) (i) and
§1.871-T(c) (1) (ii) (A), or under section
881(a) (3) (A) and §1.881-2(¢) (1) (i)
(A),

(B) In the case of payments occurring
after (the 30th day following publication
of the Treasury decision) ; withholding is
required under § 1.1441-1 by a United
States person upon any gain realized by
the holder on the sale, exchange, or re-
tirement of any bond or other evidence
of indebtedness, whether or not interest-
bearing, issued affer September 28, 1965,
and before April 1, 1972, to the extent
that such gain is subject to tax under
section 871(a) (1) (C) (1) and § 1.871-T7(¢c)
(1) (1) (A), or under section 881(a) (3)
(A) and §1.881-2(c) (1) (i) (A),

(C) In the case of payments occurring
after March 31, 1972, withholding is re-
quired under §1.1441-1 by a United
States person upon any gain realized by
the holder on the sale, exchange, or re-
tirement of any bond or other evidence
of indebtedness, whether or not interest~

» » .

bearing, issued after March 31, 1972, and .

payable more than 6 months from the
date of original issue, to the extent that
such gain is subject to tax under section
871(a) (1) (C) (1) and §1.871-T(c) (1)
(1) (B), or under section 881(a) (3) (B)
and §1.881-2(¢) (1) 3i) (B), and
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(D) In the case of payments occurring
after March 31, 1972, withholding is re-
quired under § 1.1441-1 upon interest
paid on any bond or other evidence of
indebtedness issued after March 31, 1972,
and payable more than 6 months from
the date of original issue, to the extent
that tax may be withheld from such in-
terest upon accrued original issue dis-
count subject to tax under section 871(a)
(1) (C) (iii) and § 1.871-T7(¢) (1) (i) (C),
or under section 881(a)(3)(C) and §1.-
881-2¢c(1) (i) (C).

(1) Evidences of indebledness subject
to withholding. Withholding is required
under paragraph (c¢)(6) (i) of this sec-
tion on any bond, debenture, note, cer-
tificate, or other evidence of indebted-
ness taxable under section 871(¢a) (1) (C)
and § 1.871-7(¢) (1) (i1) and section 881
(a)(3) and § 1.881-2(c) (1) (ii), except
for payments occurring before (the 31st
day following publication of the Treas-
ury decision) on evidences of indebted-
ness issued by a person other than a gov-
ernment or political subdivision there-
of, or by a corporation. Withholding is
required under paragraph (c)(6)d) of
this section on any bhond, debenture,
note, certificate, or other evidence of
indebtedness issued by a person other
than a government or political subdivi-
sion thereof, or by a corporation only
with respect to payments occurring after
(the 30th day following publication of
the Treasury decision). Thus, withhold-
ing is required in all cases whether the
evidence of indebtedness is a capital as-~
set in the hands of the taxpayer within
the meaning of section 1221 or whether
it was held by the taxpayer more than
6 months, and withholding is also re-
quired with respect to payments occur-
ring after (the 30th day following pub-
lication of the Treasury decision)
whether the evidence of indebtedness
was issued by a government or political
subdivision thereof, or by a corporation
or any other person, :

(iii) Statement by bond holder, In the
case of an amount described in para-
graph (c) (6) (i) of this section, if the
withholding agent does not know the
amount subject to tax under section 871
(a) (1) (C) or 881 (a)(3), or the amount
of tax under such section, he is required
to deduct and withhold such amount as
may be necessary to assure that the tax
withheld will not be less than the tax
imposed under such section, The with-
holding agent may, unless he has rea-
son to believe to the contrary, rely on
the statement of the person entitled to
the income as to the amount which is
subject to withholding or as to the
amount of tax required to be withheld,
The statement of such person must be
filed with the withholding agent in du-
plicate and must show the name, ad-
dress, and identifying number, if any,
of the taxpayer, and contain a compu-
tation, in accordance with §1.871-7(¢)
(4), of the amount of tax imposed under
section 871 (a) (1) (C) or 881 (a)(3).
The statement must be signed by the

taxpayer with a written declaration that
it is made under the penalties of perjury.

No particular form is preseribed for this
statement. The duplicate copy of each
statement filed during any calendar year
pursuant to this paragraph (e)(8) (i)
must be forwarded by the withholding
agent with, and attached to, the Forms
10428 required by paragraph (¢) of
§ 1.1461-2 with respect to such amount
for such calendar year. Appropriate ad-
justment, if any, will be made by the
payee’s filing of a claim for refund, to-
gether with appropriate supporting evi-
dence, in accordance with paragraph (h
of this section.

(iv) Definition of United States per-
son. The term “United States person”, as
used in this paragraph (¢) (6), has the
meaning assigned to it by section 7701(a)
(30) except that it also includes any
withholding agent (within the meanin:
of section 1465 and the regulations there-
under) required to deduct and withhold
tax under chapter 3 upon interest on any
obligation of the United States, a State
or any political subdivision thereof, the
District of Columbia, or any agency or
instrumentality of any such government

- A4 T 1 *

(e) Personal exemption. * * *

(2) (1) In the determination of the
tax to be withheld at the source under
§ 1.1441-1 from remuneration paid for
labor or personal services performed
within the United States by a nonresi-
dent alien individual, the benefit of ihe
deduction for personal exemptions pro-
vided in section 151, to the extent allow-
able under section 873(b)(3) and the
regulations thereunder, shall be allowed
prorated upon a daily basis for the period
during which labor or personal services
are performed within the United States
by the alien individual. The benefit of the
deduction for such personal exemptions
shall also be allowed in the determina-
tion of the tax of 14 percent to be with-
held at the source under §1.1441-1
and paragraph (c) of §1.1441-2 from
amounts paid after March 4, 1964, to
nonresident alien individuals who are
temporarily present in the United States
as nonimmigrants under subparagraph
(F) (relating to the admission of stu-
dents into the United States) or sub-
paragraph (J) (relating to the admission
of teachers, trainees, specialists, ete., into
the United States) of section 101(a) (15)
of the Immigration and Nationality Act,
as amended, 8 U.S:C. 1101(a) (15) (F) or
(J), and such personal exemptions shall
be prorated upon a daily basis for the
period during which the described non-
resident alien student or scholar receives
the payments. In the case of taxable
years beginning before January 1, 1970,
the proration is on a basis of $1.70 per
day for each exemption to which the
nonresident alien individual is entitled.
In the case of taxable years beginning
after December 31, 1969, the proration
of one personal exemption on a daily
basis shall be the amount of the personal
exemption provided in section 151 for
the taxpayer’s taxable year divided by
360.

(i) Thus, if A, 8 married nonresident
alien individual without dependents Is
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paid remuneration in 1966 subject to
withholding under §1.1441-1 for per-
forming personal services during a stay
of 100 days in the United States in such
vear, the amount of $170 will be allo-
ated as the portion of the deduction to
e allowed against the remuneration for
personal services performed within the
United States during that period; and
withholding at 30 percent shall be ap-
plied against the balance, if any, of the
remuneration. If, for example, the total
remuneration paid to A for that period
is $2.000, a total tax in the amount of
$549 (1$2,000-$1701 x 0.30) is required
to be withheld under § 1.1441-1, How-
ever, if A is a resident of Canada or
Mexico, and his spouse has no gross in-
come which is subject to income tax
under chapter 1 of the Code, and is not
the dependent of another taxpayer sub-
ject to such tax, an amount of $340
will be allocated as the portion of the
deduction to be allowed against the re-
muneration for personal services per-
formed within the United States. Thus,
in such case, a total tax in the amount
of $408 (1$2,000-$3401 x 0.30) is re-
quired to be withheld under §1.1441-1.

(iii) As to what constitutes re-
muneration for labor or personal serv-
ices performed within the United States
see section 861(a)(3) and the regula-
tions thereunder.

* » - »

Par. 9. Section 1.1442 is amended by
revising section 1442 (a) and the his-
torical note to read as follows:

§1.1442 Statutory provisions: withhold-
ing of tax on foreign corporations.

Sec. 1442, Withholding of tar on foreign
corporations—{(a) General rule. In the case
of foreign corporations subject to taxation
under this subtitle, there shall be deducted
and withheld at the source in the same
manner and on the same items of Income
as is provided in section 1441 or section 1451
a tax equal to 30 percent thereof, except
that, in the case of interest described in
section 1451 (relating to tax-free covenant
bonds), the deduction and withholding
shall be at the rate specified therein. For
purposes of the preceding Sentence, the
references in section 1441(b) to sections
871(a) (1) (C) and (D) shall be treated as
referring to sections 881(a) (3) and (4),
the reference in section 1441(c) (1) to sec-
tion 871(b) (2) shall be treated as referring
to section 842 or section 882(a) (2), as the
case may be, the reference in section 1441(c)
(8) to section 871(a) (1) (D) shall be treated
a5 referring to section 881(a)(4), and the
relerence in section 1441(c)(8) to section
871(a) (1) (C) shall be treated as referring
to section 881(a) (3).

- . > *

Sec. 1442 as amended by sec. 104(c), For-
0 Investors Tax Act 1966 (80 Stat. 1557);
6eC. 313(e), Rev. Act 1971 (85 Stat. 528) )

EMPLOYMENT TAX REGULATIONS

Par. 10. Section 31.3401(a)(6) is re-
Vised to read as follows:

§31.3401 (a) (6) Statutory provisions:
dcﬁ!uuons; wages; remuneration for
services of certain nonresident alien

individuals (remuneration paid after
December 31, 1966).

m‘e_’s;r,, 3401. Definitions—(a) Wages. For pur-
Poses of this chapter, the term ‘‘wages”
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means all remuneration * * * for services
performed by an employee for his employer
*+ ¢ * except that such term shall not in-
clude remuneration paid—

(6) For such services, performed by & non-
resident alien individual, as may be designa-
ted by regulations prescribed by the Secre-
tary or his delegate; or

[Sec. 3401(a) (6) as amended by sec. 110(g)
1), Mutual Educational and Cultural Ex-
change Act 1961 (75 Stat. 537); sec. 313(d)
(2), Social Security Amendments 1965 (79
Stat. 384); sec. 108(k), Foreign Investors Tax
Act 1966 (80 Stat. 15564) |

Pag. 11. Section 31.3401(a) (6)-1 is
amended by adding a new paragraph (f)
to read as follows:

§31.3401 (a) (6)=1 Remuneration for
services of nonresident alien individ-
uals paid after December 31, 1966.

- i € * *

(f) Remuneration for services of aliens
performed in a previous taxable year.
Remuneration paid to a nonresident
alien individual during a taxable year for
services performed within the United
States during a previous taxable year is
excepted from wages and hence is not
subject to withholding if such individual
is not engaged in a trade or business in
the United States in such succeeding tax-
able year and uses the cash receipts and
disbursements method of accounting.
Thus, for example, assume that R, a
nonresident alien individual who uses the
calendar year as the taxable year and
the cash receipts and disbursements
method of accounting is present in the
United States from June 1, 1972, to De-
cember 20, 1972, performing personal
services therein for which he receives in
1972 remuneration of $13,000 which con-
stitutes- wages within the meaning of
§ 31.2401(a)-1. Assume further that R
leaves the United States on December 20,
1972, and that in 1973, during which R is
not engaged in trade or business in the
United States, he receives $2,000 addi-
tional remuneration for the services per-
formed in the United States during 1972.
Under the circumstances, the $2,000 re-
ceived in 1973 does not constitute wages
within the meaning of § 31.3401(a)-1 but
is subject to withholding under section
1441 and § 1.1441-1 of this chapter (In-
come Tax Regulations). See §1.1441-4
(b) of this chapter. See also example (3)
in § 1.864-3(b) of this chapter.

Par, 12. Section 31.3401(a)(6)A is
amended by revising the heading, by re-
vising section 3401(a) (6) (C), and by re-
vising the historical note, as follows:

§ 31.3401 (a) (6)A Statutory provisions;
definitions: wages; remuneration for
services of certain nonresident alien
individuals (remuneration paid be-
fore January 1, 1967).

Sgc. 3401 Definitions—(a) Wages. * * *

(8) L S

(C) An individual who is temporarily pres-
ent in the United States as a nonimmigrant
under subparagraph (F) or (J) of section
101(a) (15) of the Immigration and Nation-
ality Act, as amended, if such remuneration
is exempt, under section 1441(¢) (4) (B), from
dedqction and withholding under section
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1441 (&), and is not exempt from taxation
under section 872(b) (3): or
- . d - -

[Sec. 3401(a) (6) as amended by sec. 110(g)
(1), Mutual Educational and Cultural Ex-
change Act 1961 (75 Stat, 537); sec. 313(d)
(2), Social Security Amendments 1065 (79
Stat. 384): as in effect before amendment by
sec, 103(k), Foreign Investors Tax Act 1966
(80 Stat. 155%))

[FR Doc.76-20072 Filed 7-9-76:8:45 am]

[ 26 CFR Parts 1,301 ]
EARNED INCOME
Tax Credit

Notice is hereby given that the regu-
lations set forth in tentative form in the
attached appendix are proposed to be
prescribed by the Commissioner of Inter-
nal Revenue, with the approval of the
Secretary of the Treasury or his dele-
gate. Prior to the final adoption of such
regulations, consideration will be given
to any comments pertaining thereto
which are submitted in writing (prefer-
ably six copies) to the Commissioner of
Internal Revenue, Attention: CC:LR:T,
Washington, D.C. 20224, by August 26,
1976. Pursuant to 26 CFR 601.601(b),
designations of material as confidential
or not to be disclosed, contained in such
comments, will not be accepted. Thus,
persons submitting written comments
should not include therein material that
they consider to be confidential or inap-
propriate for disclosure to the public.
It will be presumed by the Internal Reve-
nue Service that every written comment
submitted to it in response to this notice
of proposed rulemaking is intended by
the person submitting it to be subject
in its entirety to public inspection and
copying in accordance with the proce-
dures of 26 CFR 601.702(d) (9). Any per-
son submitting written comments who
desires an opportunity to comment orally
at a public hearing on these proposed
regulations should submit a request, in
writing, to the Commissioner by August
26, 1976. In such case, a public hearing
will be held, and notice of the time,
place, and date will be published in a
subsequent issue of the FEDERAL REGISTER,
unless the person or persons who have
requested a hearing withdraw their re-
quests for a hearing before notice of the
hearing has been filed with the Office of
the Federal Register. The proposed regu-
lations are to be issued under the au-
thority contained in section 7805 of the
Internal Revenue Code of 1954 (68A Staf.
917; 26 U.S.C. 7805).

DonALDp C. ALEXANDER,
Commissioner of Internal Revenue.

This document contains proposed
amendments to the Income Tax Regula-
tions (26 CFR Part 1) under section 43
of the Internal Revenue Code of 1954
and to the Regulations on Procedure and
Administration (26 CFR Part 301) under
section 6401(b) of the Code conforming
them to section 204 of the Tax Reduc-
tion Act of 1975 (89 Stat. 30) (herein-
after referred to as “the Act”). These
amendments apply only for taxable years
beginning in 1975.
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Section 204(a) of the Act adds to the
Code a new section 43 which provides for
a credit against the tax imposed by chap-
ter 1 for the taxable year in an amount
equal to 10 percent of so much of the
earmed income for the taxable year as
does not exceed $4,000. In the case of
individuals with incomes in excess of
$4,000, the amount of the credit for the
taxable year is reduced by 10 percent of
the amount by which the greater of the
individual’s adjusted gross income or
earned income exceeds $4,000,

An individual is eligible for the credit
only if he maintains a household (within
the meaning of section 214(b)(3)) in
the United States which is the principal
place of abode for himself and one or
more of his children with respect to
whom he is entitled to claim additional
exemption deductions for dependents
under section 151(e) (1) (B). An individ-
ual is not eligible for the credit if he is
entitled to exclude amounts from his
gross income by application of section
911 (relating to earned income from
sources without the United States) or
section 931 (relating to income from
sources within the possessions of the
United States).

Earmed income is defined as wages,
salaries, tips, other employee compensa-
tion, and net earnings from seif-employ-
ment. Earned income is generally eligible
for the credit only if it is includible in
the eligible individual’s gross income for
the taxable year in which the credit is
claimed. Amounts received as a pension
or an annuity, amounts of income of a
nonresident alien individual which are
not connected with a United States trade
or business, and amounts excluded from
gross income under section 105 (relating
to amounts received under accident and
health plans) are not included within the
definition of earned income. Further,
earned income shall be reduced by any
net loss in earnings from self-employ-
ment. Section 43 provides for earned in-
come to be computed without regard to
any applicable community property laws.

In order to receive the credif, married
individuals must file joint returns unless
they are treated as not married under
section 143(b) of the Code. Further, ex-
cept in the case of short taxable years
closed by reason of the death of the
eligible individuals, the credit may only
be claimed for a taxable year containing
12 months.

The credit allowed by section 43 is a
refundable credit. Thus, eligible individ-
uals are entitled to receive a refund equal
to the amount of the credit reduced by
any tax due. Section 204(b) (1) of the
Act amends section 6401(b) to provide
for refund of such amount.

The amendments made to section 43
by section 2(¢) of the Revenue Adjust-
ment Act of 1975 (89 Stat. 971) have not
been incorporated into this document.
However, § 1.43-2 has been reserved for
regulations relating to the extension of
the earned income credit for 1976.

PROPOSED AMENDMENTS TO THE
REGULATIONS

In order to conform the Income Tax
Regulations (26 CFR Part 1) to section
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43 of the Internal Revenue Code of 1954
and the Regulations on Procedure and
Administration (26 CFR Part 301) to
section 6401(b) of the Code, as added or
amended by section 204 of the tax Re-
duction Act of 1975 (89 Stat. 30), such
regulations are amended as follows:

IncoME TAX REGULATIONS

ParaGrAPH 1. The following new sec-
tions are added immediately aﬂer
§ 1.42-1.

§ 1.43 Statutory provisions; earned in-
come.

Sgc. 43, Earned income—(a) Allowance of
credit. In the case of an eligible individual,
there shall be allowed as a credit against the
tax imposed by this chapter for the taxable
year an amount equal to 10 percent of so
much of the earned income for the taxable
year as does not exceed $4,000.

(b) Limitation. The amount of the credit
allowable to a taxpayer under subsection (a)
for any taxable year shall be reduced (but
not below zero) by an amount equal to 10
percent of so much of the adjusted gross in-
come (or, if greater, the earned income) of
the taxpayer for the taxable year as exceeds
$4,000

(¢) Definitions. For purposes of this sec-
tion—

(1) Eligible individual. The term “eligible
individual” means an individual who, for
the taxable year—

(A) Maintains a household (within the
meaning of section 214(b) (3)) in the United
States which is the principal place of abode
of that individual and of & child of that
individual with respect to whom he is en-
titled to claim a deduction under section 151
(e) (1) (B) (relating to additional exemption
for dependents), and

(B) Is not entitled t6 exclude any amount
from gross income under section 911 (relat-
ing to earned income from sources without
the United States) or section 931 (relating
to income from sources within the posses~
sions of the United States).

(2) Earned income. (A) The term “earned
income” means—

(1) Wages, salaries, tips, and other em-
ployee compensation, plus

(i) The amount of the taxpayer's net
earnings from self-employment for the tax-
ahle) year (within the meaning of section 1402
(a)

(B) For purposes of subparagraph (A)—

(1) Except as provided in clause (ii), any
amount shall be taken into account only if
such amount is includible In the gross in-
come of the taxpayer for the taxable year,

(1f) The earned income of an individual
shall be computed without regard to any
community property laws,

(1il) No amount received as a pension or
annuity shall be taken into account, and

(iv) No amount to which section 871(a)
applies (relating to income of nonresident
alien individuals not connected with United
States business) shall be taken into account.

(d) Married individuals. In the case of an
individual who is married (within the mean-
ing of section 143), this section shall apply
only if a joint return is filed for the taxable
year under section 6013.

(e) Tazable year must be jull taxable year.
Except in the case of a faxable year closed
by reason of the death of the taxpayer, no
credit shall be allowable under this section
in the case of a taxable year covering a pe-
riod of less than 12 months.

(Sec. 43 as added by sec. 204(a), Tax Reduc-
tion Act 1975 (89 Stat. 30).)
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§ 1.43-1 Earned income eredit for 1...
able years beginning in 1975.

(a) Allowance of credit. Subject to the
limitations of paragraph (b) of this sec-
tion, in the case of an eligible individual
(as defined in paragraph (c) (1) of this
section), there shall be allowed as a
credit against the tax imposed by chap-
ter 1 for the taxable year, an amount
equal to 10 percent of so much of the
earned income (as defined in paragraph
(¢) (2) of this section) for the taxable
year as does not exceed $4,000.

¢b) Limitations—(1) Amount of
credit. The amount of the credit allowed
by section 43 and paragraph (a) of this
section for the taxable year shall be re-
duced (but not below zero) by an amount
equal to 10 percent of the excess over
$4,000 of the greater of—

(i) The adjusted gross income (within
the meaning of section 62 and the regu-
lations thereunder) of the individual for
the taxable year, or

(ii) The earned income (as defined in
paragraph (c) (2) of this section) of the
individual for the taxable year.

Thus, if the individual has adjusted
gross income or earned income of $8,000
or more, he will not be entitled to the
credit.

(2) Married individuals. No credit
shall be allowed by section 43 and para-
graph (a) of this section in the case of
an eligible individual who is married
(within the meaning of section 143 and
the regulations thereunder) unless such
individual and his spouse file a single re-
turn jointly for the taxable year (see
section 6013 and the regulations there-
under relating to joint returns of income
tax by husband and wife). The require-
ments of the preceding sentence shall
not apply to an eligible individual who
is not considered as married under sec-
tion 143(b) and the regulations there-
under (relating to certain married in-
dividuals living apart) .,

(3) Length of taxable year, No credit
shall be allowed by section 43 and para-
graph (a) of this section in the case of a
taxable year covering a period of less
than 12 months. However, the rule of the
preceding sentence shall not apply to a
taxable year closed by reason of the
death of the eligible individual.

(c) Definitions—(1) Eligible individ-
ual. For purposes of this section, an eli-
gible individual is an individual who
meets the following requirements of this
subparagraph.

(i) (A) For the entire taxable year, the
individual maintains a household (within
the meaning of section 214(b)(3) and
§ 1.214A-1(d)) in the United States,
which household for the taxable year is
the prineipal place of abode of that indi-
vidual and of one or more of the children
of that individual with respect to whom
he is entitled to claim a deduction under
section 151¢e) (1) (B) and the regulations
thereunder (relating to additional ex-
emptions for dependents). The rules of
§§ 1.152-1(b) and 1.214A-1(d) (1) shall
apply in determining whether such
household is the principal place of abode
of that individual and of one or more of
his children. In addition, and only for
purposes of determining a child’s prin-
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cipal place of abode under this para-
graph, in the case of a child who is
adopted during the taxable year (includ-
ing a child who is placed with that indi-
vidual during the taxable year by an
authorized placement agency for legal
adoption pursuant to a formal applica-
tion filed by that individual with the
agency) or who becomes that individ-
ual's stepchild or foster child during the
taxable year, such household is only re-
quired to be the child’s principal place
of abode during that portion of the tax-
able year when he is that individual's
child.

(B) The rules of (AY of this subdivi-
sion are illustrated by the following pro-
visions which relate to members of the
Armed Forces. A member of the United
States Armed Forces who maintains his
household outside the United States for
any part of the taxable year is not an
eligible individual. However, if he main-
tains his household within the United
States for the entire taxable year and he
is only temporarily absent therefrom by
reason of military service and such
household is the principal place of abode
both of himself and of his child with
respect to whom he is entitled to claim
a deduction under section 151(e) (1) (B),
then he will be an eligible individual if
he meets the requirements of paragraph
(exi) (ii) of this section.

(ii) For the entire taxable year, the
individual is not entitled to exclude any
amount from gross income under section
911 and the regulations thereunder (re-
iating to earned income from sources
without the United States) or section 931
and the regulations thereunder (relating
to income from sources within the pos-
sessions of the United States) .

(2) Earned income. For purposes of
this section, earned income means—

(1) Wages, salaries, tips, other em-
ployee compensation, and

(i) Net earnings from self-employ-
ment (within the meaning of section
1402(a) and the regulations thereunder),
which are includible in the eligible indi-
vidual’'s gross income for the taxable
year in which the credit is claimed. How-
ever, earned income shall be computed
without regard to any community prop-
erty laws which may otherwise be appli-
cable, Earned income shall be reduced
by any net loss in earnings from self-
employment. Earned income shall not in-
clude amounts received as a pension or
an annuity, an amount to which section
871(a) and the regulations thereunder
apply (relating to income of nonresident
alien individuals not connected with
United States business), or an amount
excluded from gross income under section
]10q and the regulations thereunder (re-
‘ating to amounts received under acci-
dent and health plans).

(d) Example. The application of this
section is illustrated by the following ex-
ample, For purposes of this example, as-
sume that the eligible individual's ad-
Justed gross income is equal to his earned
mcome and that he does not receive a
bension or an annuity, or an amount to
which section 871(a), 911, or 931 applies.
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Ezample. A and B (married individuals)
maintain a household within the United
States which 1s their principal place of abode
and the principal place of abode of their two
dependent children with respect to whom
they are entitled to claim additional exemp-
tion deductions under section 151(e) (1) (B).
A and B are calendar year taxpayers and, for
1975, they file a joint return. A and B have
a total earned income of $7,500 (computed
without regard to any community property
Jaws) and have adjusted gross income of less
than $7,500. The earned income credit of $50
is determined as follows:

Basic credit (1077 of $4,000 under paragrapl (a) of
this section) . w33

>

Lesss Reduetion under pacagraph (b)) of
“‘gif‘n‘s\l:flllrimme for taxable year... ... %7,500
) 70 T O S AL e e e ceo- 4,000
Excess carned Income over $4,000. ... _3'»_00
107 oF cxeess ($3.500) - - - e 330
Total eredit Bl iE VEP NP AP S R S 50

(e) Effective dates. The credit allowed
by section 43 and paragraph (a) of this
section shall apply only for taxable years
beginning after December 31, 1974, and
before January 1, 1976.

§ 1.43-2 Earned income credit for tax-
able years beginning in 1976.  [Re-
served]

REGULATIONS ON PROCEDURE AND
ADMINISTRATION

§301.6401 [Amended]

Par. 2. Section 301.6401 is amended as
follows:

(1) Subsection (b) is amended by in-
serting “, 43 (relating to earned income
credit),” before “and 667(b)” and by
striking out “and 39)” and inserting in
lieu thereof “, 39, and 43) ™.

(2) The historical note is amended to

read as follows:
[Sec. 6401 as amended by sec. 809(d)(6),
Excise Tax Reduction Act 1965 (79 Stat. 165);
sec. 331(c), Tax Reform Act 1969 (83 Stat.
508); sec. 204(b) (1), Tax Reduction Act 1975
(89 Stat. 31) |

§ 301.6401-1 [Amended]

Par. 3. Subparagraph (2) of §301.-
6401-1(a) is amended by inserting “43
(relating to earned income credit),” be-
fore “and 667(b)" and by striking out
“and 39)"” and inserting in lieu thereof
“. 39, and 43)".

[FR Doc.76-20071 Filed 7-9-76;8:45 am}

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
[ 50 CFR Part 17 ]
BALD EAGLE

Proposed Modification of Endangered
Status in Conterminous 48 States

The Director, United States Fish and

- Wildlife Service, hereby issues a notice

of proposed rulemaking which would
modify the listed Endangered status of
Bald Eagle. The subspecific name Hali-
aeetus leucocephalus leucocephalus no
longer would appear on the list of En-
dangered Wildlife. Instead, the species
Haliaeetus leucocephalus would be listed
as Endangered throughout the conter-

28525

minous 48 States of the United States,
except in Washington, Oregon, Minne-
sota, Wisconsin, and Michigan, where
the species would be listed as Threatened.

BACKGROUND

The Bald Eagle formerly occurred
throughout North America, with 40°
north latitude being designated for con-
venience purposes as the boundary be-
tween the breeding ranges of the south-
ern subspecies Haliaeetus leucocephalus
leucocephalus and the northern sub-
species Haliaeetus leucocephalus alas-
canus. The southern subspecies was first
listed as Endangered in the FEDERAL
REeGIsTER of March 11, 1967. At that time
the northern subspecies was not listed,
primarily because the Alaskan popula-
tion of that subspecies was considered to
be doing well. Confusion has resulted
from this listing measure because there
is no clear line of demarcation separat-
ing the two subspecies, and birds of both
subspecies freely wander into each
other’s breeding range during non-breed-
ing periods.

The Endangered Species Act of 1973
(16 U.S.C. 1531-1543) provides for the
listing of species or subspecies in partic-
ular parts of their range, even though
they might not be Endangered or
Threatened in other parts. Pursuant to
this provision, and in the interest of
overcoming the existing confusion, it is
proposed to simply list the species Hali~
aeetus leucocephalus as Endangered in
that part of the range of the species
which is in the conterminous 48 States,
except in Washington, Oregon, Minne-
sota, Wisconsin, and Michigan, where
the species would be listed as Threatened.
The proposed listing of the Bald Eagle as
Endangered in some areas and Threat-
ened in others expresses biological condi-
tions in these respective areas. Practi-
cally speaking, however, the eagle would
receive the same total protection in all
of these areas under the Endangered
Species Act of 1973, as it already does
under the Bald Eagle Profection Act of
1940 (16 U.S.C. 668-668d). The addi-
tional protective provisions of Section 7
of the Endangered Species Act would
apply equally in all areas.

Section 4(a) of the Endangered Species
Act of 1973 states that the Secretary of
the Interior or the Secretary of Com-
merce may determine a species to be an
Endangered species or a Threatened
species because of any of five factors.
These factors and their application to
the Bald Eagle in the conterminous 48
States are as follows.

1. The present or threatened desiruc-
tion, modification, or curtailment of its
habitat or range. The breeding range of
the Bald Eagle has been considerably
reduced in recent years, partly through
widespread loss of suitable habitat.
Human activities, such as logging, hous-
ing developments, and recreation have
directly destroyed many nesting sites and
have made others unattractive to the
birds. Losses have been especially severe
in the lower Great Lakes region, New
York, and New England. In the Upper
Great Lakes region of Minnesota,
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Wisconsin, and Michigan, and on the
Pacific Coast of Washington and Oregon,
eagle populations currently appear to be
maintaining themselves. Even in these
regions, however, numbers are relatively
small and habitat is vulnerable,

2. Overulilization for commercial,
sporting, scientific, or educational pur-
poses. Shooting continues to be the lead-
ing cause of direct mortality in adult
and immature Bald Eagles, accounting
for about 40 to 50 percent of birds picked
up by field personnel.

3. Disease or predation. Not applicable.

4, The inadequacy of existing regula-
tory mechanisms. The Bald Eagle al-
ready is protected throughout the United
States by the Bald Eagle Protection Act
(16 U.8.C. 668-668d). The habitat pro-
tective provisions of the Endangered
Species Act of 1973, however, do not cur-
rently apply to the Bald Eagle in the
northern part of the conterminous 48
States.

5. Other natural or manmade factors
affecting its continued eristence. Or-
ganochlorine pollutants are still contrib-
uting to reproductive failure in some
nesting areas, especially in the North-
east. Only a single nesting pair of eagles
remains in New York, where once the
species was common, and this pair failed
to produce offspring in 1974, The 33 pairs
in Maine produced 14 young in 1974 for
a success ratio of only 0.38 young per
active territory. This was the lowest of
any of the major populations in the
country.

EFFECT OF THE PROPOSED RULEMAKING IF
FINALIZED

The effects of this proposed rulemak-
ing, if finalized, include, but are not nec-
essarily limited to, those discussed below.

Endangered Species regulations al-
ready published in Part 17 of Title 50
of the Code of Federal Regulations set
forth a series of general prohibitions and
exceptions which apply to all Endan-
gered Species. The regulations referred
to above, which pertain to Endangered
Species, are found at § 17.21 and pertain
to Bald Eagle populations that are pro-
posed as Endangered. For the conven-
jence of the reader they are reprinted
below:

SUBPART C—ENDANGERED WILDLIFE
§ 17.21 Prohibitions.

(a) Except as provided in Subpart A of
this part, or under permits issued pursuant
to §17.22 or §17.23, it is unlawful for any
person subject to the jurisdiction of the
United States to commit, to attempt to com-
mit, to solicit another to commit or to cause
to be committed, any of the acts described
in paragraphs (b) through (f) of this section
in regard to any endangered wildlife.

() Import or export. It is unlawful to
import or to export any endangered wildlife.
Any shipment in transit through the United
States 1s an importation and an exportation,
whether or not it has entered the country for
customs purposes, /

(¢) Take. (1) It is unlawful to take en-

wildlife within the United States,
within the territorial sea of the United States.
or upon the high seas. The high seas shall be
all waters seaward of the territorial sea of the
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United States, except waters officially recog-
nized by the United States as the territorial
:& of another country, under international

w.

(2) Notwithstanding paragraph (c)(1) of
this section, any person may take endangered
wildlife in defense of his own life or the
lives of others.

(3) Notwithstanding paragraph (c¢)(1) of
this section, any employee or agent of the
Service, any other Federal land management
agency, the National Marine Fisheries Serv-
ice, or a State conservation agency, who is
designated by his agency for such purposes,
may, when acting in the course of his official
duties, take endangered wildlife without a
permit if such action is necessary to:

(1) Ald a sick, injured or orphaned speci-
men; or

(ii) Dispose of a dead specimen; or

(iii) Salvage a dead specimen which may
be useful for scientific study; or

(lv) Remove specimens which constitute
a demonstrable but nonimmediate threat to
human safety, provided that the taking is
done in a humane manner; the taking may
involve killing or infuring only if it has not
been reasonably possible to eliminate such
threat by live-capturing and releasing the
specimen unharmed, in & remote area.

(4) Any taking pursuant to paragraphs
(c) (2) and (3) of this section must be
reported in writing to the United States
Fish and Wildlife Service, Division of Law
Enforcement, P.O. Box 19183, Washington,
D.C. 20036, within 5 days. The specimen
may only be retained, disposed of, or sal-
vaged in accordance with directions from
the Service,

(d) Possession and. other acts with un-
lawjully taken wildlife. (1) it is unlawful
to possess, sell, dellver, carry, transport, or
ship, by any means whatsoever, any endan-
gered wildlife which was taken in violation
of paragraph (¢) of this section.

Ezample. A person captures a whooping
crane in Texas and gives it to a second per-
son, who puts it in a closed van and drives
thirty miles, to another location in Texas,
The second person then gives the whooping
crane to a third person, who is apprehended
with the bird in his possession. All three
have violated the law—the first by illegally
taking the whooping crane; the second by
transporting an illegally taken whooping
crane; and the third by possessing an
fllegally taken whooping crane.

(2) Notwithstanding paragraph (d) (1) of
this section, Federal and State law enforce-
ment officers may possess, deliver, carry,
transport or ship any endangered wildlife
taken In violation of the Act as necessary
in performing their official duties.

(e) Interstate or foreign commerce. It is
unlawful to deliver, receive, carry, transport,
or ship in interstate or foreign commerce,
by any means whatsoever, and in the course
of a commercial activity, any endangered
wildlife.

(f) Sale or offer for sale. (1) It is unlaw-
ful to sell or to offer for sale in interstate
or foreign commerce any endangered wild-
1ife.

(2) An advertisement for the sale of en-
dangered wildlife which carries a warning
to the effect that no sale may be consum-
mated until a permit has been obtained
from the U.S. Fish and Wildlife Service shall
not be considered an offer for sale within
the meaning of this subsection.

For those populations of the Bald
Eagle proposed as Threatened, all of the
above provisions apply. In addition,

* * * any employee or agent of the Serv-
ice, of the National Marine Pisheries Service,

or of a State conservation agency which is
operating under a Cooperative Agreement
with the Service or with the National Marine
Fisheries Service, in accordance with section
6(c) of the Act, who s designated by his
agency for such purposes, may, when acting
in the course of his official duties, take any
threatened wildlife to carry out scientific re-
gearch or conservation programs.

Regulations published in the Feperar
REGISTER of September 26, 1975 (40 FR
44412), provide for the issuance of per-
mits to carry out otherwise prohibited
activities involving Endangered or
Threatened Species under certain cir-
cumstance. Such permits involving En-
dangered Species are available for scien-
tific purposes or to enhance the propa-
gation or survival of the species; permits
involving Threatened species are avail-
able for secientific purposes, or the en-
hancexpent. of propagation or survival, or
zoological exhibitions, or educational
purposes, or management by State con-
servation agencies, or for special pur-
poses consistent with the purposes of
the Act. In some instances, permits may
be issued for either an Endangered or a
Threatened species during a specified
period of time 1o relieve undue economic
hardship which would be suffered if such
relief were not available,

The determination herein proposed
would also make the Bald Eagle in the
48 conterminous States eligible for the
consideration provided by Section 7 of
the Act. That section reads as follows:

INTERAGENCY COOPERATION

Section 7. The Secretary shall review other
programs administered by him and utilize
such programs in furtherance of the pur-
poses of this Act. All other Federal depart-
ments and agencies shall, In consultation
with and with the assistance of the Secre-
tary, utilize their authoritles in furtherance
of the purposes of this Act by carrying out
programs for the conservation of endangered
species and threatened species listed pursu-
ant to section 4 of this Act and by taking
such action necessary to insure that actions
authorized, funded, or carried out by them
do not Jeopardize the continued existence of
such endangered specles and threatened spe-
cies or result in the destruction on modifica-
tion of habitat of such species which is de-
termined by the Secretary, after consultation
as a.pp;oprtabe with the affected States, to be
critical.

Although no “Critical Habitat” has yet
been determined for the Bald Eagle, the
other provisions of Section 7 will be ap-
plicable for the Bald Eagle throughout
the 48 conterminous States,

CRITICAL HABITAT

At this time no Critical Habitat (pur-
suant to Section 7 of the Endangered
Species Act of 1973) is proposed for the
Bald Eagle. The Fish and Wildlife Serv-
ice, however, does intend to determine
Critical Habitat for the species as soon
as substantial data have been compiled.
In this regard, persons with pertinent in-
formation are invited to send thesame to
the Director. :

Pusric COMMENTS SOLICITED

The Director intends that finally
adopted rules be as responsive as possible
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to the conservation of Endangered and
Threatened species; he therefore desires
to obtain the comments and suggestions
of the public, other concerned govern-
mental agencies, and private interests on
these proposed rules.

Final promulgation of the regulations
on the Bald Eagle and on critical habitat
will take into consideration the com-
ments received by the Director. Such
comments and any additional informa-
tion received, may lead the Director to
adopt final regulations that differ from
this proposal. The Director has under
preparation an environmental assess-

PROPOSED RULES

SuBMITTAL OF WRITTEN COMMENTS

Interested persons may participate In
this rulemaking by submitting written
comments, preferably in triplicate, to
the Director (FWS/LE), U.S. Fish and
Wildlife Service, Post Office Box 19183,
Washington, D.C. 20036. All relevant
comments received no later than Sep-
tember 10, 1976, will be considered. Com=-
ments regeived will be available for pub-
lic inspection during normal business
hours at the Service’s office in Suite 600,
1612 K Street, NW, Washington, D.C.

This notice of proposed rulemaking is
issued under the authority contained in
the Endangered Species Act of 1973 (16
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Dated: July 2, 1976,

LYNN A. GREENWALT,
Director, Fish and Wildlife Service.

Accordingly, it is hereby proposed to
amend Part 17, Subchapter B of Chapter
I, Title 50 of the Code of Federal Reg-
ulations, as set forth below:

It is proposed to amend § 17.11 by de-
leting “Eagle, Southern bald; Haliceetus
leucocephalus leucocephalus.” It also is
proposed to amend § 17.11 by adding the
following:

§17.11 Endangered and Threatened
wildlife.

ment concerning this matter. U.S8.C. 1531-43; 87 Stat. 884). . . . . .
Range
- HOSEe — hen Special
Known Portion of range Btatus listed rules
Common name Sclentific npame Population distribution where threatened
or endangered
S L - - - - - -
Fagle, Baldo ... Halaedus levcocephalus._ . ......... USA (48 conterminous States except North America ... Entire range.. ... R el S i N/A
Washington, Oregon, Minnesota,
‘Wisconsin, and Michigan), X
Eagle, Bald. . ooo.ooo Holiaectus levicocephalus .. USA (Washington, Oregon, Minne- ____do_____ ... ... do . _..__. Y\ L - XS N/A
sota, Wisconsin, and Michigan).
. - . L - - -

[FR Do¢,76-20013 Filed 7-9-76;8:45 am]

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
[7CFRPart52]

TOMATO PASTE
United States Standards for Grades

Notice is hereby given that the United
States Department of Agriculture is con-
sidering an amendment to the United
States Standards for Grades of Tomato
Paste (7 CFR 52.5041-52.5051) pursuant
to the authority contained in the Agri-
cultural Marketing Act of 1946 (Sec. 205,
60 Stat. 1090, as amended, 7 U.S.C, 1624) .

All persons who desire to submit writ-
ten data, views, or arguments for con-
sideration in connection with the pro-
posal should file the same in duplicate
by December 31, 1976, with the Hearing
Clerk, U.S. Department of Agriculture,
Room 112, Administration Building,
Washington, D.C. 20250. All written sub-
mittals made pursuant to this notice will
be available for public review at the Of-
fice of the Hearing Clerk during regular
business hours (7 CFR, 1.27(b)).

Nore.—Compliance with the provisions of
these standards shall not excuse fallure to
comply with the provisions of the Federal
Food, Drug, and Cosmetic Act, or with appli-
cable State laws and regulations.

STATEMENT OF CONSIDERATION LEADING TO
THE PROPOSED AMENDMENT

The current United States Standards
for Grades of Tomato Paste have been
in effect since 1970.

Durtng the last several years, the
United States Department of Agriculture
has conducted formal studies designed to
accumulate data which would establish
the relationships between visual and in-
Strumental evaluations of the colors
of tomato products.: During 1974 and
1975, these studies were concerned pri-
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marily with the colors of tomato paste,
and were conducted in collaboration
with the University of California at
Davis and the Canners League of Cali-
fornia.

As a result of these studies, it was es-
tablished that certain approved col-
orimeters (which had been properly cali-
brated and standardized) would give
readouts that could be converted into
numerical values of the colors of tomato
paste that closely approximated the nu-
merical values assigned when the same
tomato paste was visually evaluated for
color by members of an expert panel.

The accuracy and applicability of the
methodology and conversion eguations
were verified during processing runs and
confirmation tests conducted among
packers of tomato paste during the 1975
processing season in California.

Because of the apparent interchange
between the two methods of accurately
evaluating the color of tomato paste, the
Canners League of California has re-
quested the United States Department
of Agriculture to amend the United
States Standards for Grades of Tomato
Paste to allow for the Instrumental
evaluation of the color of the product.

The Department, after careful con-
sideration, concurs with the request. The
reasons are as follows:

(1) The use of colorimeters to deter-
mine color values provides objectivity
when making evaluations.

(2) The use of colorimeters provides
repeatability of resylts and helps to
minimize human viswal errors such as
eye fatigue, poor color discrimination,
and/or subjective evaluations.

(3) Either a visual or instrumental
method of the evaluation of the color of
tomato paste is permitted.

(4) Precise lighting conditions which
are absolutely necessary for accurate

visual color evaluations are eliminated;
provided, of course, that the colorimeter
that is used is properly calibrated and
standardized. This is essential when
using colorimeters.

The amendment proposed is:

In Part 52, Subpart—DUnited States
Standards for Grades of Tomato Paste,
§ 52.5048 Color, is amended to read as
follows:

§52.5048 Color.

(a) General. The amount of red in
tomato paste is determined by com-
paring the color of the product, diluted
with water to between 8 percent and
9 percent, inclusive, of natural tomato
soluble solids, with that produced by
spinning a combination of the follow-
ing Munsell color discs:

Disec 1—Red (5R 2.6/13) (glossy finish).

Disc 2—Yellow (256YR b5/12) (glossy
finish).

Disc 3—Black (N1) (glossy fintsh).

Disc 4—Grey (N4) (mat finish),

Such comparison is made under a dif-
fused light source of approximately 250
foot-candle (candela) intensity and hav-
ing a spectral quality approximating
that of daylight under a moderately
overcast sky, and a color temperature
of 7,500° Kelvin +200°, with the light
source directly over the disc and diluted
product, observation is made at an angle
of 45° and at a distance of 12 or more
inches from the product.

(b) Awailability of color reference.
The colors referred to in this section are
available from the approved supplier
under a license from the U.S. Depart-
ment of Agriculture: -
Munsell Color .Co., 2441 North Calvert 8t.,

Baltimore, MD 21218.

(¢) Grade A -classification. Tomato
paste that has a good color may be given
a score of 45 to 50 points. “Good color”
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means a bright, typical, red tomato paste
color. Such color, when the product is
diluted and observed as specified in this
section, is as red as, or more red than,
that produced by spinning the specified
Munsell color discs in the following com=-
binations or an equivalent of such com-
posite color:

65 percent of the area of Disc 1; 21 percent
of the area of Disc 2; and 14 percent of the
area of either Disc 3 or Disc 4; or 7 percent of
the area of Disc 3 and 7 percent of the area
of Disc 4, whichever most nearly matches
the appearance of the diluted sample.

(d) Use of colorimeters. Values that
may be used for conversion to a numeri-
cal score point color evaluation of the
product, diluted to 8.5 percent (= 0.1
percent) natural tomato soluble solids,
may be determined by any colorimetric
system approved by the United States
Department of Agriculture.

(1) The values derived with the ap-
proved colorimetric system shall be re-
solvable into a calculated numerical
score point by use of an appropriate con-
version formula that has been approved
by the USDA.

(2) Any calculated numerical score of
45 points for a diluted product shall be
equivalent to a visually evaluated color
score of 45 points produced under the
conditions specified in paragraph (¢) of
this section. Proportionately higher cal-
culated numerical scores may be as-
signed to diluted products which show
more redness.

(e) Grade C -classification. Tomato
paste that has at least a fairly good color
may be given a score of 40 to 44 points.
Tomato paste that falls into this classi-
fication shall not be graded above U.S.
Grade C, regardless of the total score
for the product (this is a limiting rule).
“Fairly good color” means a typical red
tomato paste color which may be slightly
dull or may have a slightly brownish
cast. Such color, when the product is
diluted and observed as specified in this
section, Is as red as, or more red than,
that produced by spinning the specified
Munsell color discs in the following com-
binations or an equivalent of such com-~
posite color:

53 percent of the area of Disc 1; 28 percent
of the area of Disc 2; and 19 percent of the
area of either Disc 38 or Disc 4; or 84 percent
of the area of Disc 3 and ¥, percent of the
area of Disc 4, whichever most nearly matches
the appearance of the diluted sample,

(f) Use of colorimeters. Values that
may be used for conversion-to a numeri-
cal score point color evaluation of the
product, diluted to 8.5 percent (= 0.1
pereent) natural tomato soluble solids,
may bé determined by any colorimetric
system approved by the United States
Department of Agriculture.

(1) The values derived with the ap-
proved colorimetric system shall be re-
solvable into a calculated numerical
score point by use of an appropriate con-
version formula that has been approved
by the USDA,

(2) Any calculated numerical score of
40 points for a diluted product shall be
equivalent to a visually evaluated color
score of 40 points produced under the
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conditions specified in paragraph (f) of
this section. Proportionately higher cal-
culated numerical scores may be assigned
to diluted products which show more
redness.

(g) Substandard Classification. To=
mato paste that fails to meet the require~
ments of paragraph (e) or (f) of this
section may be given a score of 0 to 39
points and shall not be graded above
Substandard, regardless of the total
score for the product (this is a limiting
rule).

Dated: July 7, 1976.

DonaLp E, WILKINSON,
Administrator.

[FR Doc.76-20081 Filed 7-9-76;8:45 am]

[ 7 CFR Part 905 ]

ORANGES, GRAPEFRUIT, TANGERINES,
AND TANGELOS GROWN IN FLORIDA

Proposed Grade and Size Requirement

This notice invites written comment
relative to & proposed amendment of
Grapefruit Regulation 76 (§ 905.563; 40
FR 42317, 49785, 54420, 58446; 41 FR
15829, 18673, 19965, 23184, 24575). The
proposed amendment would increase
specified grade and size requirements ap-
plicable to domestic and export ship-
ments of Florida grapefruit for the pe-
riod August 16 through September 26,
1976. The proposed action is designed to
maintain orderly marketing and provide
consumers with an ample supply of ac-
ceptable-quality fruit.

The proposed amendment was recom-
mended by the Shippers Advisory Com-
mittee and Growers Administrative Com~
mittee, established pursuant to the mar-
keting sgreement, as amended, and
Order No. 905, as amended (7 CFR Part
905), which regulate the handling of
oranges, grapefruit, tangerines, and tan-
gelos grown in Florida. This is a regula-
tory program effective under the Agri-
cultural Marketing Agreement Act of
1937, as amended (7 U.S.C. 601-674) .

All persons who submit written data,
views, or arguments for consideration in
connection with the proposed amend-
ment published herein’ shall file the
same, in quadruplicate, with the Hearing
Clerk, United States Department of Ag-
riculture, Room 112A, Washington, D.C.
20250, not later than August 4, 1976. All
written submissions made pursuant to
this notice will be made available for
public inspection at the office of the
Hearing Clerk during regular business
hours (7T CFR 1.27(b)).

This proposed action reflects the Com-
mittees' appraisal of the prospective de-
mand for Florida grapefruit by fresh
market outlets. The minimum grade and
size requirements proposed herein for
seeded and seedless grapefrhit are de-
signed to prevent the handling of lower
grade or smaller size grapefruit when
more than ample supplies of the more
desirable grades and sizes of grapefruit
are available to serve consumers’ needs.

Under the proposal, the provisions of
paragraph (a) and subparagraphs (1)

through (4) thereof and paragraph (h)
and subparagraphs (1) and (3) thereof
of § 905.563 (Grapefruit regulation 76;
40 FR 42317, 49785, 54420, 58446; 41 FR
15829, 18673, 19965, 23184, 24575) are
revised to read as follows:

§ 905.563 Grapefruit Regulation 76,

Order. (a) During the period August
16, 1976, through September 26, 1976, no
handler shall ship between the produc-
tion area and any point outside thereof
in the continental United States, Can-
ada, or Mexico:

(1) Any seeded grapefruit, grown in
the production area, which do not grade
at least U.S. No. 1;

(2) Any seeded grapefruit, grown in
the production area, which are of a size
smaller than 31!%, inches in diameter,
except that a tolerance for seeded grape-
fruit smaller than such minimum di-
ameter shall be permitted as specified in
§ 51.961 of the United States Standards
for Grades of Florida Grapefruit;

(8) Any seedless grapefruit, grown in
the production area, which do not grade
at least Improved No. 2; or

(4) Any seedless grapefruit, grown in
the production area, which are of a size
smaller than 3% inches in diameter,
except that a tolerance for seedless
grapefruit smaller than such minimum
diameter shall be permitted as specified
in § 51.761 of the United States Stand-
ards for Grades of Florida Grapefruit,

(b) During the period August 16, 1976,
through September 26, 1976, no handler
shall ship to anyg destination outside the
continental United States other than to
Canada or Mexico:

(1) Any seeded grapefruit, grown in
the production area, which do not grade
at least U.S. No. 1;

4.5 Wi I

(3) Any seedless grapefruit, grown in
the production area, which do not grade
at least Improved No. 2; or

(4) L

£l - . »

Dated: July 6, 1976.

CHARLES R. BRADER,
Acting Director, Fruit and Veg-
etable Division, Agricultural
Marketing Service.

[FR Doc.76-19074 Filed 7-5-76;8:45 am|)

[7 CFR Part 944 ]
GRAPEFRUIT

Proposed Grade and Size Requirements

This notice invites written comment
relative to a proposed amendment of
Grapefruit Import Regulation 16 (§ 944.-
112; 40 FR 42529, 49787; 41 FR 15829,
18674, 1996523186, 24577) . The proposed
amendment would increase grade and
size reguirements applicable to imported
grapefruit during the period August 16
through September 26, 1976. The pro-
posed requirements are the same as those
being proposed for grapefruit produced
in Florida and regulated pursuant to
Marketing Order No. 905,

All persons who desire to submit writ-
ten data, views, or arguments in connec-
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tion with the proposal should flle the
same with the Hearing Clerk, Room 112A,
U.S. Department of Agriculture, Wash-
ington, D.C. 20250, not later than Au-
gust 4, 1976. All written submissions
made pursuant to this notice will be made
available for public inspection at the of-
fice of the Hearing Clerk during regular
business hours (7 CFR 1.27(b)).

The proposal is as follows:

Order. In § 944,112 (Grapefruit Regu-
lation 16; 40 FR 42529, 49787; 41 FR
15820, 18674, 19965, 23186, 24577) the
provisions of paragraph (a) are amended
to read as follows: 4

§944.112 Grapefruit Regulation 16.

(a) During the period August 16, 1976,
through September 26, 1976, the impor-
tation into the United States of any
grapefruit is prohibited unless such
grapefruit is inspected and meets the fol-
lowing requirements:

(1) Seeded grapefruit shall grade at
least U.S. No. 1 and be of a siz> not small-
er than 31%g¢ inches in diameter, except
that a tolerance for seeded grapefruit
smaller than such minimum size shall be
permitted, which tolerance shall be ap-
plied In accordance with the provisions
for the application of tolerances, speci-
fied iIn §51.761 of the United States
Standards for Grades of Florida Grape-~
fruit; and

(2) Seedless grapefruit shall grade at
least Improved No. 2 and be of a size not
smaller than 3% inches in diameter, ex-
cept that a tolerance for seedless grape-
fruit smaller than such minimum size
shall be permitted, which tolerance shall
be applied in accordance with the provi-
sions for the application of tolerances,

specified in § 51.761 of the United States.

Standards for Grades of Florida Grape-
fruit. (“Improved No. 2" shall mean
grapefruit grading at least U.S, No. 2 and
also meeting the requirements of the U.S,
No. 1 grade as to shape (form) and
color.)

L - - L -
Dated: July 6, 1976.
CHARLES R. BRADER,

Acting Director, Fruit and Veg-
etable Division, Agricultural
Marketing Service.

[FR Doc.76-19976 Filed 7-9-76,8:45 am)

[7 CFR Part 947 ]

IRISH POTATOES GROWN IN MODOC AND
SISKIYOU COUNTIES IN CALIFORNIA
AND IN ALL COUNTIES IN OREGON EX-
CEPT MALHEUR COUNTY

Proposed Handling Limitations

This proposal, designed to promote
orderly marketing of Oregon-California
potatoes, would require inspection of
fresh market shipments to keep undesir-
able low quality potatoes from being
shipped to consumers.

Consideration is being given to the is-
suance of the handling regulation here-
inafter set forth, which was recom-
mended by the Oregon-California Potato
Committee, established pursuant to
Marketing Agreement No, 114 and Order
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No. 947, both as amended (7 CFR Parf
947), This program regulates the han-
dling of Irish potatoes grown in the des-
ignated production area and is effective
under the Agricultural Marketing Agree-
ment Act of 1937, as amended (7 US.C,
601 et seq.).

The recommendations of the Oregon-
California Potato Committee reflect its
appraisal of the composition of the 1976
crop and prospective market conditions
and are consistent with the marketing
policy it unanimously adopted. Ship-
ments are expected to begin July 15 so
the proposed regulation would become
effective as near that date as possible.

Total supplies in 1976-77 may be
slightly more than in 1975-76. Intended
planted fall acreage is forecast atb
1,117,200 acres, about 4 percent more
than in 1975. Prospective plantings in
Oregon excluding Malheur County were
50,500 acres, 16 percent more than the
acreage planted in 1975. Estimated pro-
spective plantings in Modoc and Siskiyou
Counties in California were 18,600 acres
or 1 percent more than in 1975.

The grade, size, quality, maturity and
pack requirements proposed herein would
be necessary to prevent potatoes of low
quality, .or undesirable sizes from being
distributed into fresh market channels,
They would benefit producers and con-
sumers by standardizing and improving
the quality of the potatoes shipped from
the production area, thereby promoting
orderly marketing and effectuating the
declared policy of the act.

Exceptions would be provided to cer-
tain of these requirements to recognize
special situations in which such require-
ments would be inappropriate or unrea-
sonable,

A specified quality of potatoes would
be exempt from maturity requirements
in order to permit growers to make test
diggings without loss of the potatoes so
harvested.

Shipments would be permitted to cer-
tain special purpose outlets without re-
gard to minimum grade, size, cleanliness,
maturity, pack and inspection require-
ments, provided that safeguards were
met to prevent such potatoes from reach-
ing unauthorized outlets.

Certified seed woild be so exempt, sub-
ject to the safeguard provisions only
when shipped from the district where
grown. Certified seed is no longer in-
spected when packed.

Shipments for use as livestock feed
within the production area or to specified
gdjacent areas would likewise be exempt;
a limit to the destinations of such ship-
ments would be provided so that their
use for the purpose specified would be
reascnably assured. Shipments of pota-
toes between Districts 2 and 4 for plant-
ing, grading, and storing would be exempt
from requirements because these two
areas have no natural division. Other
districts are more clearly separated and
do not have this problem. For the same
reason, potatoes grown in District § may
be shipped without regard to the afore-
said requirements to the Counties of
Adams, Benton, Franklin and Walla

Walla in the State of Washington, and
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Malheur County, Oregon, for grading and
storing. Since no purpose would be seryed
by regulating potatoes used for charity
purposes, such potatoes are exempt. Also
potatoes for most processing uses are
exempt under the legislative authority
for this part.

Requirements for export shipments
differ from those for domestic markets.
While the standard quality requirements
are desired in foreign markets smaller
sizes are more acceptable, Therefore, dif-
ferent requirements for export shipments
are proposed.

All persons who desire to submit writ-
ten data, views, or arguments in connec~
tion with this proposal should file the
same in duplicate with the Hearing Clerk,
Room 112-A, U.S. Department of Agri-
culture, Washington, D.C. 20250, not later
than July 23, 1976. All written submis-
sions made pursuant to this notice will
be made available for public inspection
at the office of the Hearing Clerk during
regular business hours (7 CFR 1.27(b)).

The proposal is as follows:

1. Termination of requlations: Han-
dling regulation § 947.334 effective Au-
gust 5, 1975, through October 15, 1976
(40 FR 29727 and 32730) shall be ter~
minated upon the effective date of this
section.

§ 947.334 [Revoked]

2. Section 947.335 is added to read as
set forth below.

§947.335 Handling regulation.

During the effective period herein
through October 15, 1977, no person shall
handle any lot of potatoes unless such
potatoes meet the requirements of para-
graphs (a), (b), (), (d), (e), and (f)
of this section or unless such potatoes
are handled in accordance with para--
graphs (g), (h), or (i) of this section,

(a) Grade requirements, All varieties—
U.S. No. 2, or better grade, except that
potatoes designated U.S. Commercial
shall meet all of the requirements and
tolerances of U.S. No. 1, except that they
may be no more than “slightly dirty.”

(b) Size requirements, All varieties—
1% inches minimum diameter except po~
tatoes from District No. 5 shall be 2
inches minimum diameter or 4 ounces
minimum weight. However, potatoes for
export may be 13% inches minimum
diameter.

(c) Cleanliness requirements. All vari-
eties and grades—As required in the
United States Standards for Grades of
Potatoes, except that U.S, Commercial
may be no more than “slightly dirty.”

(d) Maturity (skinning) requirements.
(1) All varieties—no more than “mod-
erately skinned.”

(2) Not to exceed a total of 100 hun-
dredweight of potatoes may be handled
during any seven day period without
meeting these maturity requirements.
Prior to shipment of potatoes exempt
from the above maturity requirements,
the handler shall obtain from the com-
mittee a Certificate of Privilege.

(e) Pack. Potatoes packed in 50-pound
cartons shall be U.S. No. 1 grade or bet~
ter, except that potatoes that fail to
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meet the U.S. No. 1 grade only because
of hollow heart and/or internal discolor-
ation may be shipped provided the lot
contains not more than 10 percent dam-
age by hollow heart and/or internal dis-
coloration, as identified by U.S.D.A, Color
Photograph E (Internal Discoloration—
U.S. No 2—Upper Limit), POT-CP-3,
May, 1972, or not more than 5 percent
serious damage by internal defects.

(f) Inspection. (1) Except when re-
lieved by paragraphs (g), (h) or (i) of
this section, no person shall handle
potatoes without first obtaining inspec-
tion from an authorized representative
of the Federal-State Inspection Service.

(2) For the purpose of operation under
this part, unless exempted from inspec-
tion by the provisions of this section,
each required inspection certificate is
hereby determined, pursant to § 947.60
(¢c) to be valid for a period of not to
exceed 14 days following completion of
inspection as shown on the certificate.
The validity period of an inspection cer-
tificate covering inspected and certified
potatoes that are stored in mechanically
refrigerated storage within 14 days of
the inspection shall be 14 days exclusive
of the number of days that the potatoes
were held in refrigerated storage.

(3) Any lot of potatoes previously in-
spected pursuant to § 947.60(b) is not
required to have additional inspection
under § 947.60(h) after regrading, re-
sorting, or repacking such potatoes, if
the inspection certificate is valid at the
time of regrading, resorting, or repack-
ing of the potatoes.

(g) Special purpose shipments. The
minimum grade, size, cleanliness, pack,
maturity and inspection requirements
set forth in paragraphs (a), (b), (¢), (d),
(e), and (f) of this section shall not be
applicable to shipments of potatoes for
any of the following purposes:

(1) Certified seed, subject to applica~-
ble safeguard requirements of paragraph
(h) of this section,

(2) Livestock feed: However, potatoes
may not be handled for such purposes if
destined to points outside of the produc-
tion area, except that shipments to the
Counties of Benton, Franklin and Walla
Walla in the State of Washington and to
Malheur County, Oregon, may be made,
subject to the safeguard provisions of
paragraph (h) of this section.

(3) Planting in the district where
grown, except that potatoes for this pur-
pose grown in District No. 2 or District
No. 4 may be shipped between those two
districts.

(4) Grading or storing, under the fol-
lowing provisions:

(i) Between districts within the pro-
duction area for grading or storing if
such shipments meet the safeguard re-
quirements of paragraph (h) of this
section.

(il) Potatoes grown in District No. 2 or
District No. 4 may be shipped for grad-
ing or storing between those two Dis-
tricts without regard to the safeguard re-
quirements of paragraph (h) of this
section.

(ili) Potatoes grown in District No. 5

may be shipped for grading and storing
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to points In the Counties of Adams, Ben-
ton, Franklin and Walla Walla in the
State of Washington, or to Malheur
County, Oregon, without regard to the
safeguard provisions of paragraph (h)
of this section,

(5) Charity: Provided, That shipments
for charity may not be resold if they do
not meet the requirements of the market-
ing order: And jurther provided, That
shipments in excess of 5 hundredweight
per charitable organization shall be sub-
ject to the safeguard provisions of para-
graph (h) of this section.

(6) Starch manufacture.

(7) Canning, freezing, prepeeling, and
“other processing,” as hereinafter de-
fined (including storage for such pur-
poses).

(h) Safeguards. (1) Each handler
making shipments of certified seed out-
side the district where grown pursuant to
paragraph (g) shall obtain from the
committee a Certificate of Privilege, and
shall furnish a report of shipments to
the committee on forms provided by it.

(2) Each handler making shipments of
potatoes pursuant to paragraphs (g) (2),
(4) (1), and (5) (g) of this section shall
obtain a Certificate of Privilege from the
committee, and shall report shipments at
such intervals as the committee may
prescribe in its administrative rules.

(3) Each handler making (g) ship-
ments pursuant to paragraph (7) of this
section may ship such potatoes only to
persons or firms designated as manufac-
turers of potato products by the commit-
tee, in sccordance with its administrative
rules.

(i) Minimum quantity exemption. Any
person may handle not more than 19
hundredweight of potatoes on any day
without regard to the inspection require-
ments of § 947.60 and to the assessment
requirements of § 947.41 of this part ex-
cept no potatoes may be handled pursu-
ant to this exemption which do not meet
the requirements of paragraphs (a), (b),
(e), (d) and (e) of this section. This ex-
emption shall not apply to any part of
a shipment which exceeds 19 hundred-
weight.

(j) Definitions. (1) The terms “U.S.
No. 1,” “U.S. Commercial,” “U.S. No. 2,
and “moderately skinned" shall have the
same meaning as when used in the U.S.
Standards for Grades of Potatoes (§§ 51.-
1540-51.1566 as amended February 5,
1972 (37 F.R. 2745)) including the toler-
ances set forth therein,

(2) The term “slightly dirty’ means
potatoes that are not damaged by dirt.

(3) The term “prepeeling” means the
commercial preparation in a prepeeling
plant of clean, sound, fresh potatoes by
washing, peeling or otherwise removing
the outer skin, trimming, sorting, and
properly treating to prevent discoloration
preparatory to sale in one or more of the
styles of peeled potatoes described in
§ 52.2422 United States Standards for
Grades of Peeled Potatoes (§§ 52.2421-
52.2433 of this title).

(4) The term “other processing” has
the same meaning as the term appear-
ing in the act and includes, but is not re-

stricied to, potatoes for dehydration,
chips, shoestrings, or starch, and flour.
It includes only that preparation of pota-
toes for market which involves the ap-
plication of heat or cold to such an ex-
tent that the natural form or stability of
the commodity undergoes a substantial
change. The act of peeling, cooling, slic-
ing, or dicing, or applying material to
prevent oxidation does not constitute
“other processing.”

(5) Other terms used in this section
shall have the same meaning as when
used in Marketing Agreement No., 114,
as amended, and this part.

Dated: July 6, 1976.
CHARLES R. BRADER,
Acting Director, Fruit and Veg-

etable Division, Agricultural
Marketing Service.

[FR Doc.76-19973 Piled 7-9-76,8:45 am|

[ 7 CFR Part 948 ]

IRISH POTATOES GROWN IN
COLORADO—AREA NO. 3

Quality Standards and Market Shipment
Inspection

This proposal, designated to promote
orderly marketing of Colorado Area No.
3 potatoes, would impose minimum gual-
ity standards and would require inspec-
tion of fresh markef shipments to keep
undesirable low quality potatoes from
being shipped to consumers.

Consideration is being given to the is-
suance of a handling regulation, herein-
after set forth, which was unanimously
recommended by the Colorado Area No.
3 Committee, established pursuant to
Marketing Agreement No. 97 and Order
No. 948, both as amended (7 CFR Part
948). This program regulates the han-
dling of Irish potatoes grown in the State
of Colorado and is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601 et
seq.) .

The recommendations of the commit-
tee reflect its appraisal of the composi-
tion of the 1976 crop in Area No. 3 and of
the marketing prospects for this season.
Harvesting for fresh shipment is ex-
pected to begin in early August so the
regulation should become proposed here-
in are similar to those which have been
issued during past seasaons. They would
be necessary to prevent potatoes of lesser
maturities, less desirable sizes, or low
quality from being distributed in fresh
market channels. They would also pro-
vide consumers with good quality pota-
toes consistent with the overall guality
of the crop.

Exceptions would be provided to cer-
tain of these requirements to recognize
special situations in which such require-
ments would be inappropriate or un-
reasonable.

Shipments would be permitted to cer-
tain special purpose outlets without re-
gard to the grade, size, maturity and in-
spection requirements, provided that
safeguards were met to prevent such
potatoes from reaching unauthorized
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outlets. Certified seed would be exempt
pecause requirements for this outlet dif-
fer greatly from those for fresh market.
shipments for use as livestock feed would
likewise be exempt. Since no purpose
would be served by regulating potatoes
uced for charity purposes, such ship-
ments would be exempt. Also potatoes for
most processing uses are exempt under
the legislative authority for this part,

Potatoes for prepeeling would be han-
dled without regard to maturity require-
ments since skinning of such potatoes
would be of no consequence:

All persons who desire to submit writ-
ten data, views, or arguments in connec-
tion with this proposal may file the same,
in duplicate, with the Hearing Clerk,
Room 112-A, U.S. Department of Agri-
culture, Washington, D.C. 20250, not
later than July 21, 1976. All written sub-
missions made pursuant to this notice
will be made available for public inspec-
tion at the office of the Hearing Clerk
during regular business hours (7 CFR
1.27(b)). The proposed regulation is as
follows:

§ 948.375 Handling regulation.

During the period August 1, 1976,
through June 30, 1977, no person shall
handle any lot of potatoes grown in Area
No. 3 unless such potatoes meet the re-
quirements of paragraphs (a), (b) and
(c) of this section, or unless such pota-
toes are handled in accordance with par-
agraphs (d), (e), or (f) of this section.

(a) Grade and size requirements—All
varieties, U.S. No, 2, or better grade, 1%
inches minimum diameter or 4 ounces
minimum weight. However, Size B may
be handled if U.S. No. 1 or better grade.

(b) Maturity  (skinning)  require-
ments—All varieties. For U.S. No. 2
grade, not more than “moderately

skinned,” and for all other grades, not
more than “slightly skinned.”

(¢c) Inspection. (1) No handler shall
handle any potatoes for which inspection
is required unless an appropriate inspec-
tion certificate has been issued with re-
spect thereto and the certificate is valid
at the time of shipment. For purpose of
operation under this part it is hereby
determined pursuant to paragraph (d) of
§ 948.40, that each inspection certificate
shall be valid for a period not to exceed
five days following the date of inspection
as shown on the inspection certificate.

(2) No handler may transport or cause
the transportation by motor vehicle of
any shipment of potatoes for which an
inspection certificate s required unless
each shipment is accompanied by a copy
of the inspection certificate applicable
thereto and the copy is made available
for examination at any time upon
request.

(d) Special purpose shipments. (1)
The grade, size, maturity and inspection
requirements of paragraphs (a), (b) and
(c) of this section shall not be applicable
to shipments of potatoes for;

(D) Livestock feed;

(i) Charity;
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(iii) Canning, freezing, -and ‘other
processing” as hereinafter defined; and

(iv) Certified seed potatoes (§ 948.6).

(2) The maturity requirements set
forth in paragraph (b) of this section
shall not be applicable to shipments of
potatoes for prepeeling.

(e) Safeguards. Each handler making
shipments of potatoes pursuant to para-
graph (d) of this section shall,

(1) Prior to shipment, apply for and
obtain a Certificate of Privilege from the
committee.

(2) Furnish the committee such re-
ports and documents as required, includ-
ing certification by the buyer or receiver
on the use of such potatoes, and

(3) Bill each shipment directly to the
applicable buyer or receiver.

f) Minimum quantity. For purposes
of regulation under this part, each per-
son may handle up to but not to exceed
1,000 pounds of potatoes per day without
regard to the requirements of paragraphs
(a) and (b) of this section, but this ex-
ception shall not apply to any shipment
of over 1,000 pounds of potatoes.

(g) Definitions, The terms “U.S. No.
1, “U.S. No. 2,” “Size B,” “moderately
skinned” and “slightly skinned,” shall
have the same meaning as when used
in the United States Standards for
Grades of Potatoes (§§51.1540-51.1566
of this title) including the tolerances set
forth therein, The term “prepeeling”
means potatoes which are clean, sound,
fresh tubers prepared commercially in a
prepeeling plant by washing, removing
the outer skin or peel, trimming, and
sorting preparatory to sale in one or
more of the styles of peeled potatoes de-
scribed in §52.2422 (United States
Standards for Grades of Peeled Potatoes,
§§ 52.2421-52.2433 of this title). The
term “other processing’” has the same
meaning as the term appearing in the
act and includes, but is not restricted to,
potatoes for dehydration, chips, shoe-
strings, starch, and flour. It includes
only that preparation of potatoes for
market which involves the application of
heat or cold to such an etxent that the
natural form or stability of the commod-
ity undergoes a substantial change. The
act of peeling, cooling, slicing, dicing, or
applying material to prevent oxidation
does not constitute “other processing.”

(h) Applicability to imports. Pursuant
to section 8e of the act and § 980.1, “Im-
port regulations” (7 CFR 980.1), round
white varieties of Irish potatoes, except
certified seed potatoes, imported into the
United States during the period August
1, 1976, through June 4, 1977, shall meet
the minimum grade, size, quality,. and
maturity requirements specified in para-
graphs (a) and (b) of this section.

Dated: July 6, 1976.
CHARLES R. BRADER,
Acting Director, Fruit and Vege~

table Division, Agricultural
Marketing Service.

[FR Doc.76-18972 Plled 7-9-76;8:45 am)
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DEPARTMENT OF
TRANSPORTATION

Coast Guard

[ 33 CFR Part40]
[CGD 75-130]

CADETS OF THE COAST GUARD
Proposal Regarding Appointment

The Coast Guard is considering revis-
ing the regulations contained in Part 40
of Title 33; Code of Federal Regulations,
concerning appointment of cadets for the
Coast Guard Academy.

Interested persons are invited to par-
ticipate in this rulemaking by submitting
written data, views, or arguments to the
Commandant (G-CMC/81), U.S. Coast
Guard, Washington, .D.C. 20590. Each
person or organization submitting a com-
ment should include their name and ad-
dress, identify this notice (CGD 75-130),
and give reasons for any recommenda-
tions made.

Comments received before August 27,
1976, will be considered before final ac-
tion is taken on this proposal. Copies
of all written comments received will be
available for examination in room 8117,
Department of Transportation, Nassif
Building, 400 Seventh St. SW, Washing-
ton, D.C. This proposal may be changed
in light of comments received.

No hearing is contemplated, but one
may be held at a time and place set in
a later notice in the FEDERAL REGISTER,
if requested by a person or organization
desiring to comment orally at a public
hearing and raising a genuine issue.

The proposed changes in the specific
requirements for eligibility are made in
order to better explain the educational
requirements for application to the Coast
Guard Academy.

The proposal sets out the deadline for
submission of applications and sets out
a procedure for exceptions to the dead-
line.

The proposal incorporates the Ameri-
can College Testing Program (ACT) as
an alternative competitive examination
to the Scholastic Aptitude Test (SAT).
Many of those applying for appointment
to the Academy also apply to other insti-
tutions and are required to take the ACT
for admission. In these cases, taking the
SAT in addition to the ACT becomes a
inconvenience and an extra expense for
the applicant. There are methods of ef-
fecting conversions consistently between
SAT and ACT scores, Other service acad-
emies already use both tests.

The requirement for a personal inter-
view will be deleted. Personal interviews
are optional and are not a required part
of the application.

The proposal sets out a reporting date
to the Academy of June or July. The
procedure for reimbursement for travel
to the Academy has been clarified, Reim-
bursement is made after the cadet reports
to the Academy and is at the current

standard rate of 8 cents per mile.
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Other changes are proposed to clarify
the existing regulations.

In consideration of the foregoing, it is
proposed that Part 40 of Title 33 of the
Code of Federal Regulations be amended
as follows:

§40.4 [Amended]

1. In § 40.4(b), by striking the words
“through the United Armed Forces In-
stitute,” in the third sentence, and in-
serting the words “by correspondence,”

in place thereof.
2. By revising § 40.4(b) (1) to read:
» - . - -
(b) L
REQUIRED

(1) The subjects listed below, consist-
ing of 6 units, are mandatory and are re-
quired for eligibility:

Units
Mathematics (to include algebra, plane
or coordinate geometry, or theilr
equlivalents in courses such as those
suggested by the Commission on
Mathematics of the College Entran

Examination Board) - --————- = 3
English 1, 2, and 3 .- 3
Botall) o o e e m 8

. - - - -

3. In §40.4(b) (2), by adding the word
“esconomics” at the end of the listing for
Social Studies; and by adding the words
“physical geography"” at the end of the
listing for Physical Science.

4, By revising §40.4(b) (3) to read:

(b) .- . "

(3) A total of not more than two units
will be accepted from other subjects rec-
ognized by the applicant’s secondary
sehool In its regular program of study.

5 In §40.4(b)(4), by striking the
words “Solid Geometry” and inserting
the words “further work in Geometry
and elementary functions” in place
thereof.

6. In §40.4(c), by striking the word
“Commandant” in the second sentence
and inserting the word “Superintendent”
in place thereof.

§40.10 [Amended]

7. In §40.10, by adding the word
“Academy” after the words “Coast
Guard” in the second sentence; and by
striking the third sentence and inserting
the words “Except as provided in § 40.11
(c), the application must be postmarked
not later than December 15.” in place
thereof.

8. By revising § 40.11 to read as fol-
lows:

§40.11 Annual compelitive examina-
tion.

(a) The annual nationwide competi-
tive examination is either the Scholastic
Aptitude Test (SAT) administered by
the College Entrance Examination Board
(CEEB), or the ACT Assessment (ACT)
administered by the American College
Testing Program,

(b) Only those SAT and ACT scores
from regularly scheduled administra-

PROPOSED RULES

tions prior to and inclusive of the De-
cember administration of the year of
application will be used. Applicants fail-
ing to comply with these testing regula-
tions will not be considered in the com-
petition.

(¢) Any exception to the established
testing dates and the application post-
mark date may be granted by the Super-
intendent if all the required examination
scores are submitted in time to be con-
sidered in the regular applicant process-
ing schedule.

(d) All expenses connected with the
candidate’s appearance before examiners
and medical boards are borne by the
candidate. The SAT or ACT examination
fee is borne by the candidate.

9. By revising § 40.12 (¢), (d), (i), and
(J) to read as folows:

§40.12 Annual competition for appoint-
ment.

(c) Selection instruments. The instru-
ments used in the selection are the com-
petitive examination, the supplementary
testing, and the transcripts, evaluations,
and questionnaires furnished by each
candidate.

(d) Submission and consideralion of
test scores. A candidate's SAT or ACT
score is submitted to the Coast Guard
when the candidate takes either of the
tests within the required time frame
and indicates on the CEEB registration
card or ACT Assessment registration
folder that the Coast Guard Academy is
to receive the results. Except as provided
in §40.11(a), consideration of the test
scores will only be granted to those can-
didates whose applications to the Coast
Guard for participation in the competi-
tion for appointment are postmarked not
later than 15 December of the year of the
application. The Coast Guard will ad-
vise applicants of their individual stand-
ing on the competitive examination ap-
proxmately ten weeks after the date of
the December testing, Those candidates
who do not qualify on the examination
will not receive further consideration for
appointment.

- * - . >

(i) The final marks of each candidate
are computed by averaging the standard
weighted scores provided through the
test marks and the Cadet Candidate
Evaluation Board rating.

(j) Offering of appointments. Candi-
dates will be offered appointments in the
order of their final marks until the va-
cancies for the year have been filled. A
candidate who fails to receive an ap-
pointment may compete again in subse-
quent years without prejudice, provided
thet.age and physical qualifications are
me

10. By revising § 40.13 (b) and (¢) to
read as follows:

§ 40.13 Appointment as cadet, U.S, Coast
cuard,

- L L - Ll
(b) Candidates who are eligible for
appointment and who have passed the
required physical examination will re-
ceive appointments as cadets in the

United States Coast Guard and will be
sent instructions to report to Coast
Guard Academy in June or July.

(c) After reporting to the Coast Guard
Academy, a cadet will be reimbursed for
the actual mileage from home to the
Academy at the rate of 8 cents per mile.

- * . . .

(14 U.S.C. 182, 632 and 633; 49 US.C. 1655
(b) (1); 49 CFR 146(Db).)

Dated: July 7, 1976.

W. P. BUTLER,
Captain, U.S. Coast Guard,
Acting Chief, Office of Personnel.

[FR D0c.76-20015 Filed 7-9-76;8:45 am]

[33CFRPart110]
[CGD 76-44]

FIVE MILE RIVER, NORWALK AND
DARIEN, CONNECTICUT

Proposed Special Anchorage Area

The Coast Guard is considering
amending the anchorage regulations by
establishing a Special Anchorage Area in
the Five Mile River, in the vicinity of
Norwalk and Darien, Connecticut. In
special anchorage areas, vessels under
65 feet in length, when at anchor, are
not required to carry or exhibit anchor
lights. The Chairman of the Fyve Mile
River Commission, authorized by the
Connecticut State Legislature, has ap-
plied for the designation of this Special
Anchorage Area to complement the Five
Mile River Commission's navigational
safety regulations deemed necessary for
the control of moorings and for safe and
orderly navigation in the area.

Interested persons may participate in
thiz proposed rulemaking by submitting
written data, views, or arguments con-
cerning the proposal to the Commander,
Third Coast Guard District, Governors
Island, New York, New York 10004. Each
person submitting comments should in-
clude his name and address and organi-
zation, if any, ldentify the notice num-
ber (CGD-76-44), and give reasons for
any recommended change in the pro-
posal. Copies of all written comments
will be available for examination by in-
terested persons at the'office of the Com-
mander, Third Coast Guard District.

The Commander, Third Coast Guard
District will forward all comments re-
celved before August 27, 1976, and his
recommendation to the Chilef, Office of
Marine Environment and Systems, U.S.
Coast Guard Headquarters, who will
evaluate all communications received
and take final action on the proposal.
The proposed regulations may be
changed in the light of commentis re-
ceived.

In consideration of the foregoing, it
is proposed to amend Part 110 of Title
33 of the Code of Federal Regulations
by adding a new § 110.55a to read as
follows:

§110.55a Five Mile River, Norwalk and
Darien, Conn.

The water area of the Five Mile River
beginning at a point on the southeast
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shore of Butler Island at latitude
41°03'27.56"" N., longitude 73°26'562'* W.;
thence following the shoreline northerly
along the westerly side of Five Mile River
to the highway bridge at Route 136
(White Bridge); thence easterly along

the southerly side of the highway bridge,

to the easterly side of Five Mile River;
thence following the shoreline southerly
along the easterly side of Five Mile River
to a point on the southwest shore at
Rowayton at latitude 41°03'30’’ N., lon-
gitude 73°26’47"* W.; thence 242° to the
point of beginning, except those areas
within the designated project channel
as shown by dotted lines on the Five
Mile River on Chart No. 12368 (formerly
C and GS Chart No. 221) issued by
National Oceanic and Atmospheric Ad-
ministration, U.S. Department of Com-
merce,

Nore: Under an Act of the Connecticut
State Legislature the harbor superintendent,
appointed by the Five Mile River Commis-
sion, may control moorings and navigation
including preventing vessels from anchoring
in the federal project channel,

(Sec. 1, 830 Stat. 98, as amended, sec. 6(g)

(1) (B), 80 Stat. 937; (33 U.S.C. 180, 48 U.S.C.
1655(g) (1) (B) ), 49 CFR 1.46(¢c)(2)).

Dated: July 6, 1976.

A. F. FUGARO,
Rear Admiral, U.S. Coast Guard,
Chief, Office of Marine En-
vironment and Systems.

[FR Doc.76-20014 Filed 7-9-76;8:45 am)]

Federal Aviation Administration

[14CFRPart71]
|Alrspace Docket No. 76-80-59)

TRANSITION AREA
Proposed Designation

The Federal Aviation Administration
Is considering an amendment to Part 71
of the Federal Aviation Regulations that
would designate the Ocracoke, N.C., tran-
sition area.

Interested persons may submit such
written data, views or arguments as they
may desire. Communications should be
submitted in triplicate to the Federal
Aviation Administration, Southern Re-
glon, Air Traffic Division, P.O. Box 20636,
Atlanta, Ga., 30320. All communications
received on or before August 11, 1976 will
be considered before action is taken on
the proposed amendment, No hearing is
contemplated at this time, but arrange-
ments for informal conferences with Fed-
eral Aviation Administration officials
may be made by contacting the Chief,
Alrspace and Procedures Branch. Any
data, views or arguments presented dur-
Ing such conferences must also be sub-
mitted in writing in accordance with this
notice in order to become part of the
record for consideration. The proposal
contained in this notice may be changed
In light of comments received.

The official docket will be available
for examination by interested persons at
the Federal Aviation Administration,
Southern Region, Room 645, 3400 Whip-
ple Street, East Point, Ga.

PROPOSED RULES

The Ocracoke transition area would
be designated as:

That airspace extending upward from 700
feet above the surface within a 5-mile radfus
of Ocracoke Island Airport (lat, 356°06°04'' N.,
long. 76°57°67' W.); within 3 miles each side
of the 059° bearing from the Ocracoke RBN
(lat. 35°06°16'" N., long. 756°57'50"" W.), ex~
tending from the 5-mile radius area to 8.6
miles northeast of the RBN, excluding the
portion outside the continental limits of the
United States.

The proposed designation is required
to provide controlled airspace protection
for IFR operations at Ocracoke Island
Airport. A prescribed instrument ap-
proach procedure to this airport, utiliz-
ing the Ocracoke (nonfederal) Non-
directional Radio Beacon, is proposed in
conjunction with the designation of this
transition area.

This amendment is proposed under
the authority of section 307(a) of the
Federal Aviation Act of 1958 (49 U.S.C.
1348(a)) and of section 6(c) of the De-
partment of Transportation Act (49
US.C. 1655(e)).

Issued in East Point, Ga., on June 30,
1976.
PHILLIP M. SWATEK,
Director, Southern Region.

|FR Doc.76-19799 Filed 7-9-76;8:45 am|

[14CFRPart71]
|Airspace Docket No. 76-80 60|

CONTROL ZONE
Proposed Designation

The Federal Aviation Administration
is considering an amendment to Part 71
of the Federal Aviation Regulations that
would designate the Bogue, N.C., con-
trol zone.

Interested persons may submit such
written data, views or arguments as they
may desire. Communications should be
submitted in triplicate to the Federal
Aviation Administration, Southern Re-
gion, Air Traffic Division, P.O. Box 20636,
Atlanta, Ga. 30320. All communications
received on or before August 11, 1976
will be considered before action is taken
on the proposed amendment, No hear-
ing is contemplated at this time, but ar-
rangements for informal conferences
with Federal Aviation Administration
officlals may be made by contacting the
Chief, Airspace and Procedures Branch.
Any data, views or arguments presented
during such conferences must also be
submitted in writing in accordance with
this notice in order to become part of
the record for consideration. The pro-
posal contained in this notice may be
changed in light of comments received.

The official docket will be available for
examination by interested persons at the
Federal Aviation Administration, South-
ern Region, Room 645, 3400 Whipple
Street, East Point, Ga.

The Bogue control zone would be de-
signated as:

Within a 5-mile radius of MCALF Bogue
Field, N.C. (latitude 34°41'25’" N., longitude
T7°01'46'* W.). This control zone is effective

during the specific dates and times estab-
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lished in advance by Notice to Airmen. The
effective date and time will thereafter be
continuously published in the Airman’s In-
formation Manual.

The proposed designation is required to
provide controlled airspace protection of
military operations at MCALF Bogue
Field. Prescribed instrument approach
procedures, utilizing GCA radar, are con-
ducted at the field. Normal hours of op-
eration are 0800 to 1600 hours, local time,
Monday through Friday.

This amendment is proposed under the
authority of section 307(a) of the Fed-
eral Aviation Act of 1958 (49 U.S.C.
1348(a)) and of section 6(¢c) of the De-
partment of Transportation Aect (49
U.S.C. 1655(¢)).

Issued in East Point, G4., on June 30,
1976. .

PHILLIP M. SWATEK,
Director, Southern Region.

[FR Doc.76-10800 Filed 7-9-76;8:456 am|

[14CFRPart 71 ]
[Airspace Docket No. 76-SO-57|
TRANSITION AREA
Proposed Designation

The Federal Aviation Administration
is considering an amendment to Part 71
of the Federal Aviation Regulations that
would designate the Greenville, Ky,
iransition area.

Interested persons may submit such
written data, views or arguments as they
desire. Communications should be sub-
mitted in triplicate to the Federal Avia-
tion Administration, Southern Region.
Air Traffic Division, P.O. Box 20636, At-
lanta, Ga. 30320. All communications re-
ceived on or before August 11, 1976 will
be considered before action is taken on
the proposed amendment. No hearingis
contemplated at this time, but arrange-
ments for informal conferences with Fed-
eral Aviation Administretion officials
may be made by contacting the Chief,
Airspace and Procedures Branch. Any
data, views or arguments presented dur-
ing such conferences must also be sub-
mitted in writing in accordance with this
notice in order to become part of the
record for consideration. The proposal
contained in this notice may be changed
in light of comments received.

The official docket will be available for
examination by interested persons at the
Federal Aviation Administration, South-
ern Region, Room 645, 3400 Whipple
Street, East Point, Ga.

The Greenville transition area would
be designated as:

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Muhlenb:rg County Airport (Lat.
37913’80"" N., Long. 87°09’31"" W),

The proposed designation is required
to provide controlled airspace protection
for IFR operations at Muhlenberg Coun-
ty Airport. A prescribed instrument ap-
proach procedure to this airport, utilizing
the Central City, Kentucky, VORTAC,
is proposed in conjunction with the des-
ignation of this transition area,

12, 1976
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‘This amendment is proposed under the
authority of section 307(a) of the Fed-
eral Aviation Act of 1958 (49 U.S.C. 1348
(a2)) and of section 6(c) of the Depart-
ment of Transportation Act (49 US.C.

1655(e) ).

Issued In East Polnt, Ga., on June 20,
1976.
'GEORGE R. LACAILLE,
Acting Director, Southern Region.

| ¥R Doc.76-19801 Filed 7-9-76;8:45 am]

[14CFRPart71]
_[Alrspace Docket No. 76-S0-56]

CONTROL ZONE AND TRANSITION AREA
Proposed Alteration

The Federal Aviation Administration
is considering an amendment to Part 71
of the Federal Aviation Regulations that
would alter the Hopkinsville, Ky., control
zone and transition area.

Interested persons may submit such
written data, views or arguments as they
may desire. Communications should be
submitted in triplicate to the Federal
Aviation Administration, Southern Re-
gion, Air Traffic Division, P,O. Box 20636,
Atlanta, Ga. 30320, All communications
received on or before August 11, 1976 will
be considered befere action is taken on
the proposed amendment. No hearing is
contemplated at this time, but arrange-
ments for informal conferences- with
Federal Aviation Administration officials
may be made by contacting the Chief,
Airspace and Procedures Branch. Any
data, views or arguments presented dur-
ing such conferences must also be sub-
mitted in writing in accordance with
this notice in order to become part of
the record for consideration. The propo-
sal contained in this notice may be
changed in light of comments received.

The official docket will be available
for examination by interested persons
at the Federal Aviation Administration,
Southern Region, Room 845, 3400
Whipple Street, East Point, Ga,

The Hopkinsville control zone de-
seribed in § 71.171 (41 FR 355) would be
amended as follows: “* * * within 1.5
miles each side of Campbell TACAN 053°
radial, extending from the 5-mile radius
zone to 5.5 miles northeast of the TAC
AN; * * *" would be deleted. In addi-
tion, “* * * the VOR * * *” would be de-
leted and “* * * the VOR; within a 5-
mile radius of Sabre Army Heliport, Ft.
Campbell, Ky. (lat. 36°34’14 N., long.
87°28°50”" W.) * * *” would be substitut-
ed therefor.

The Hopkinsville transition area de-
seribed in 71.181 (41 FR 440) would be
amended as follows: “* * * long, 87°24’'
52 W.) * * *" would be deleted and
s = & ong, 87°24°52" W.); within a 5~
mile radius of Sabre Army Heliport, Ft.
Campbell, Ky,, (lat. 36°34’14*" N., long.
87°28'50’" W.)* * *" would be substituted
therefor.

The proposed alteration is required due
to the decommissioning of the Campbell
TACAN which precludes the necessity for
the control zone extension predicated on
the Campbell TACAN 053 radial. In addi-
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tion, alteration of the control zone and
transition area is required to provide
controlled airspace protection for IFR
operations at Sabre Army Heliport. In-
strument approach procedures to this
airport, utilizing the Clarksville, Tenn.,
VOR, are proposed in conjunction with
the alteration of the transition area and
control zone.

This amendment is proposed under the
authority of section 307(a) of the Fed-
eral Aviation Act of 1958 (49 U.S.C. 1348
(a)) and of section 6(c) of the Depart-
ment of Transportation Act (49 U.S.C.
1655(c) ).

Issued in East Point, Ga., on June 30,
1976.
PaiuLir M. SWATEK,
Director, Southern Region.

|FE Doc.76-19802 Filed 7-9-76;8:45 am]

[14CFRPart71]
| Alrspace Docket No. 76-WE-14]
FEDERAL AIRWAYS
Proposed Establishment and Alteration

The Federal Aviation Administration
(FAA) .is considering an amendment to
Part 71 of the Federal Aviation Regula-
tions that would establish an airway
from Nicol Intersection, Calif,, to Miha,
Nev., and alter V-230 from Nicol Inter-
section to Bishop, Calif.

Interested persons may participate in
the proposed rule making by submitting
such written data, views or arguments
as they may desire. Communications
should identify the airspace docket num-
ber and be submitted In triplicate to the
Director, Western Region, Attention:
Chief, Air Traffic Division, Federal Avia-
tion Administration, 15000 Aviation
Boulevard, P.O. Box 92007, Worldway
Postal Center, Los Angeles, Calif. 90009,
All communications received on or before
August 11, 1976 will be considered before
action is taken on the proposed amend-
ment. The proposal contained in this no-
tice may be changed in the light of com-
ments received.

An official docket will be available for
examination by interested persons at the
Federal Aviation Administration, Office
of the Chief Counsel, Attention: Rules
Docket, AGC-24, 800 Independence Ave-
nue, SW., Washington, D.C. 20591, An
informal docket also will be available for
examination at the office of the Regional
Air Traffic Division Chief,

Request for copies of this notice of
proposed rulemaking should be ad-
dressed to the Federal Aviation Admin-
istration, Office of Publlc Affairs, Atten-
tion: Public Information Center, APA-
230, 800 Independence Avenue, SW.,,
Washington, D.C. 20591.

The proposed amendment would es-
tablish V-230 from ¥Friant, Calif.,, to
Mina, Nev.,, and would renumber the
existing V-230 between Nicol Intersec-
tion and Bishop, Calif., to V-381. V-381
would be realigned via the Bishop 337°T
(320°M) radial to intersect precisely at
the Nicol Intersection.

The Bishop-Mammoth Lakes resorf
areas have developed into year-round
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recreational facilities and as a result,
flight activities into the area have in-
creased. The extenslon of V-230 to Mina
would better serve the increased traffic
operating to and from the resort areas.

This amendment ‘s proposed under
the authority of section 307(a) of the
Federal Aviation Act of 1958 (49 U.S.C.
1348(a)) and section 6(c) of the Depart-
ment of Transportation Act (49 U.S.C.
1655(e) ).

Issued in
July 1, 1976.

WitLram E. BROADWATER,
Chief, Airspace and Air
Traffic Rules Division.

[FR Doc.76-19803 Filed 7-9-76;8:45 am|

Washington, D.C., on

[14CFRPart71]
|Airspace Docket No. 76-SW-39]

TRANSITION AREA
Proposed Alteration

The Federal Aviation Administration
is considering amending Part 71 of the
Federal Aviation Regulations to alter the
transition area at Oklahoma City, Okla,

Interested persons may submit such
written data, views or arguments as they
may desire, Communications should be
submitted in triplicate to Chief, Airspace
and Procedures Branch, Air Traffic Di-
vision, Southwest Region, Federal Avia-
tion Administration, P.O. Box 1689, Fort
Worth, Texas 76101, All communications
received on or before August 11, 1976,
will be considered before action is taken
on the proposed amendment. No public
hearing is contemplated at this time, but
arrangements for informal conferences
with Federal Aviation Administration
officials may be made by contacting the
Chief, Airspace and Procedures Branch.
Any data, views or arguments presented
during such conferences must also be
submitted in writing in accordance with
this notice in order to become part of the
record for consideration. The proposal
contained in this notice may be changed
in the light of comments received.

The official docket will be avallable for
examination by interested persons af
the Office of the Regional Counsel,
Southwest Region, Federal Aviation
Administration, Fort Worth, Texas. An
irformal docket will also be available for
examination at the Office of the Chief,
Airspace and Procedures Branch, Air
Traffic Division.

It is proposed to amend Part 71 of the
Federal Aviation Regulations as herein-
after set forth.

In §71.181 (41 F.R. 440), the Okla-
homa City, Okla, transition area 18
amended by deleting:
and within a S5-mile radius of the Clmar-
ron, Okla, Municipal Alrport (latitude
85°20°15'" N., longitude 97°49°00"" W.).
and adding:
within 2 miles each side of the Wiley Post
VOR (latitude 35°31‘684'" N. longitude
97°38748.7°° W.) 260¢ radial extending from
the 23-mile-radius area to 7 miles west of
the VOR; and within a 5-mile radius of the
Cimarron, Okla., Municipal Alrport (latitude
35°29'16'* N., longitude 97°49'00"" W.).
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The additional controlled airspace is
required to encompass a proposed VOR~
A (Original) instrument approach pro-
cedure to Wiley Post Airport, Oklahoma
City, Okla.

This amendment is proposed under the
authority of §307¢(a) of the Federal
Aviation Act of 1958 (49 U.S.C. 1348) and
of §6(c) of the Department of Trans-
portation Act (49 U.S.C. 16565(c) ).

Issued in Fort Worth, TX., on July 1,
1976.

ALBERT H. THURBURN,
Acting Director, Southwest Region.

[FR Doc.76-19949 Filed 7-9-76;8:45 am|

[14CFRPart71]
| Airspace Docket No. 76-SW-38]

TRANSITION AREA

Proposed Alteration

The Federal Aviation Administration
is considering amending Part 71 of the
Federal Aviation Regulations to alter the
transition area at Ardmore, Oklahoma.

Interested persons may submit such
written data, views or arguments as they
may desire. Communications should be
submitted in triplicate to Chief, Air-
space and Procedures Branch, Air Traf-
fic Division, Southwest Region, Federal
Aviation Administration, P.O. Box 1689,
Fort Worth, Texas 76101. All commumni-
cations received on or before August 11,
1976, will be considered before action is
taken on the proposed amendment. No
public hearing is contemplated at this
time, but arrangements for informal con-
ferences with Federal Aviation Adminis-
tration officials may be made by contact-
ing the Chief, Airspace and Procedures
Branch. Any data, views or arguments
presented during such conferences must
also be submitted in writing in accord-
ance with this notice in order to become
part of the record for consideration. The
proposal contained in this notice may
be changed in the iight of comments
received.

The official docket will be available by
examination by interested persons at the
Office of the Regional Counsel, South-
west Region, Federal Aviation Adminis-
tration, Fort Worth, Texas. An informal
docket will also be available for exam-
ination at the Office of the Chief, Air-
space and Procedures Branch, Air Traffic
Division.

It is proposed to amend Part 71 of the
Federal Aviation Regulations as herein-
after set forth.

In § 71.181 (41 FR 440), the Ardmore,
Okla., transition area is amended by
adding:
and within 8.5 miles each side of the 168°
bearing from the Downtown Ardmore NDB
(latitude 34°09°20’* N., longitude 97°07'35'
W.) extending from the 5-mile-radius area
0 115 miles south of the NDB,

The additional controlled airspace is
required to encompass a proposed NDB
RWY 35 instrument approach procedure
tgkll):wntown Ardmore Airport, Ardmore,

This amendment is proposed under the
authority of section 307(a) of the Fed-
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eral Aviation Act of 1958 (49 U.B8.C, 1348)
and of section 6(c) of the Department of
Transportation Act (49 U.S.C. 1655(c) ).

Issued in Fort Worth, TX,, on June 29,
1976.
ALBERT H, THURBURN,
Acting Director, Southwest Region.

[FR Doc.76-19950 Filed 7-9-76;8:45 am]

[14CFRPart71]
{Airspace Docket No. 76-NW-19]

CONTROL ZONE
Proposed Modification

The Federal Aviation Administration
(FAA) is considering an amendment to
Part 71 of the Federal Aviation Regula-
tions that would modify the description
of the Port Angeles, Washington, control
zone.

Interested persons may participate in
the proposed rulemaking by submitting
such written data, views, or arguments as
they may desire. Communications should
be submitted in triplicate to the Chief,
Operations, Procedures, and Airspace
Branch, Northwest Region, Federal Avi-
ation Administration, FAA Building, Boe-
ing Field, Seattle, Washington, 98108. All
communications received on or before
August 11, 1976, will be considered before
action is taken on the proposed amend-
ment. No public hearing is contemplated
at this time, but arrangements for in-
formal conferences with Federal Avia-
tion Administration officials may be
made by contacting the Regional Air
Traflic Division Chief. Any data, views, or
arguments presented during such con-
ferences must also be submitted in writ-
ing in accordance with this notice in
order to become part of the record for
consideration. The proposal contained in
this notice may be changed in the light
of comments received,

A public docket will be available for
examination by interested persons in the
office of the Regional Counsel, North-
west Region, Federal Aviation Admin-
istration, FAA Building, Boeing Field,
Seattle, Washington, 98108.

At the present time, the Port Angeles
control zone is described to exclude the
airspace within a 1-mile radius of Port
Angeles Coast Guard Air Station. Re-
cently a new VOR approach procedure
was authorized for helicopters landing at
the Coast Guard facility. It is therefore
desirable to modify the Port Angeles
Control Zone to provide controlled air-
space for the protection of helicopters
executing the new procedure.

In consideration of the foregoing, the
Federal Aviation Administration pro-
poses the following airspace action:

In § 71.171 (41 FR 418), amend the
description of the Port Angeles control
zone to read:

PoRT ANGELES, WASHINGTON

Within a 5-mile radium of Williams R.
Fairchild International Airport (Latitude
48°07°10'" N, Longitude 123°20'44"" W), in-
cluding the airspace within 2 miles either
side of the Port Angeles VOR 083° radial ex-
tending from the b6-mile radius zone to 4
miles east of the VOR. This control zone is
effective during specific dates and times es-
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tablished In advance by a Notice to Alrmen.
Effective date and time will thereafter be
continuously published in the Alrman’s In-
formation Manual.

This amendment is proposed under the
authority of section 307(a) of the Fed-
eral Aviation Act of 1958, as amended,
(49 U.S.C. 1348(a)), and of section 6(c)
of the Department of Transportation
Act (49 U.S.C. 1655(¢c) ).

Issued in Seattle, Wash.,, on July 2,
1976.

C.B. WaLk, Jr.,
Director, Northwest Region.
|FR Doc.76-19951 Filed 7-9-76;8:45 am)|

[ 14CFRPart91]
| Docket No. 15904; Notice No. 76-15]

ALTITUDE ALERTING SYSTEM
Required Aural Warning

The Federal Aviation Administration
is considering amending Part 91 of the
Federal Aviation Regulations by includ-
ing a provision in that section which
would permit an operator to modify an
existing alerting system to eliminate the
required aural warning, activated upon
approaching a preselected altitude in
ascent or descent, and require instead
that the aural warning only occur when
deviation above and below that pre-
selected altitude occurs.

Interested persons are invited to par-
ticipate in the making of the proposed
rule by submitting such written data,
views, or arguments as they may desire.
Comunications should identify the reg-
ulatory docket or notice number and be
submitted in duplicate to: Federal Avia-
tion Administration, Office of the Chief
Counsel, Attention: Rules Docket, AGC-
24, 800 Independence Avenue, SW.,
Washington, D.C. 20591. All communica-
tions received on or before October 12,
1976, will be considered by the Admin-
istrator before taking action on the pro-
posed rule. The proposals contained in
this notice may be changed in the light
of comments received. All comments sub-
mitted will be available, both before and
after the closing date for comments, in
the Rules Docket for examination by
interested persons.

Section 91.51 of the Federal Aviation
Regulations provides in pertinent part
that no person may operate a turbojet-
powered U.S. registered civil airplane un-
less that airplane is equipped with an
approved altitude alerting system or de-
vice which must be able to alert the pilot,
upon approaching a preselected altitude
in either ascent or descent, by a sequence
of both aural and visual signals in suffi-
cient time to establish level flight at that
preselected altitude.

ATA petitioned to amend § 91.51(b) (1)
of the regulations by including an addi-
tional provision in the section which
would permit an operator to eliminate
the required aural warning, activated
upon approaching a preselected altitude
in ascent or descent, and require instead
that the aural warning only occur when
a deviation from a preselected altitude
occurs.

ATA belleves that such an amendment
would reduce the problems associated
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with the altitude alerting systems cur-
rently installed in airline aircraft by giv-
ing operators the option of either (1)
utilizing the altitude alerting system as
now set forth in § 91.51 or, (2) where
minor modlfications can be made to an
existing system, delete the requirement
for an aural warning upon approaching
a preselected altitude and require instead
that an aural warning occur only when
a deviation from preselected altitude
oceurs. -

ATA claims that such an option would
result in a cockpit environment where
the flight crew would not expect or hear
an altitude alert warning if the flight
were flown correctly. ATA states that this
modification would greatly reduce the
number of aural warnings that are now
directed at some flight crews, en-
hance the effectiveness of the altitude
alerting systems, and increase the level
of safety intended by the original FAA
requirements for the altitude alerting
installation.

Section 91.51, as adopted August 22,
1963, allowed the aviation industry to
accomplish the altitude alerting objective
by any appropriate system or device.
The FAA believed that safety would be
improved by encouraging development
of systems that not only meet the in-
tent of the rule but also include addi-
tional safety features. FAA Advisory Cir-
cular 91-22A provides guidelines for the
design, installation, and evaluation of
altitude alerting systems, and emphasizes
that the rule permits industry to accom-
plish the altitude alerting objective by
any appropriate system or device.

The FAA believes that after approxi-
mately six years of operations with the
various altitude alerting devices the air-
lines have sufficient experience to eval-
uate the systems and to enable ATA to
present a reasoned petition to the FAA
for amendment of § 91.51,

The aural signal now sounds during the
altitude acquisition phase of flight for
each preselected setting of the altitude
alerter. This requirement, combined with
the numerous clearances for change of
flight altitudes associated with turbojet
operations, causes the flight crew to be
exposed to the aural signal to the extent
that their reaction to the signal may be-
come conditioned indifference. In order
to make the alerting signal more effec-
tive the FAA believes the present aural
signal requirements should be amended
substantially as proposed by the ATA
petition.

The FAA proposes to amend § 9151
(b) (1) by providing a change in that sec-
tion which would give an operator the
option of eliminating the required aural
warning which i§ activated upon ap-
proaching a preselected altitude in ascent
or descent, and by adding a subparagraph
which would require that the aural warn-
ing only occur when a deviation from a
preselected altitude occurs.

These amendments are proposed under
the authority of sections 313(a), 601, and
803 of the Federal Aviation Act of 1958
(49 U.S.C. 1354(a), 1421, and 1423), and
section 6(c) of the Department of Trans-
portation Act (49 U.8.C. 1655(¢c) ),
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In consideration of the foregoing, it is
proposed to revise § 81.51(b) (1) of the
Federal Aviation Regulations to read as
follows:

§ 91.51 Ahimde alerting system or de-
vice; turbojet-powered civil air-
planes.

(b) Each altitude alerting system or
device required by paragraph (a) of this
section must be able to:

(1) Alert the pilot:

(i) upon approaching a preselected
altitude in elther ascent or descent, by a
sequence of both aural and visual signals
in sufficient time to establish level fiight
at that preselected altitude; or

(ii) upon approaching a preselected
altitude in either ascent or descent, by a
sequence of visual signals in sufficient
time to establish level flight at that pre-
selected altitude, and, when deviating
above and below that preselected altitude,
by an aural signal;

. - - - -

Issued in Washington, D.C., on June 30,
1976.
J. A, T'ERRARESE,
Acting Director,
Flight Standards Service.

[FR Doc¢.76-19804 Filed 7-8-76;8:45 am]

FEDERAL COMMUNICATIONS
COMMISSION

[47 CFRPart 15 ]
[Docket No. 20620; RM-2428; FCC 76-598]

WIDE-BAND SWEPT RF EQUIPMENT
Order Denying Petition for Reconsideration

In the matter of the amendment of
Part 15 to provide for the operation of
wide-band swept RF equipment used as
anti-pilferage devices.

1. Notice is hereby given of rulemaking
in the above entitled matter,

2. The proceeding was instituted with
the issuance of a Notice of Inquiry on
October 16, 1975 (40 FR 48942) in re-
sponse to a petition for rule making, RM—
2426, filed on July 30, 1974, by Check-
point Systems, Inc,, Cherry Hill, N.J.
08003, This petition asks the Commission
to amend its present rules to make pro-
vision for the operation of Checkpoint’s
RF operated, swept frequency anti-pil-
ferage device. The various pleadings that
have been received in this proceeding to
date are enumerated in Appendices I and
b ¢ &

Tug CHECKPOINT PETITION

3. Checkpoint Systems, Inc. is the
manufacturer of an electronic detection
system used as an anti-pilferage system
in retail and department stores, libraries
and other commercial establishments.
The area containing the articles to be
protected 1s arranged so that the only
exit is through a gate which houses the
anti-pilferage equipment. Greatly sim-
plified, the technique employed by

1 Appendices I and II filed as part of the
original document.

Checkpoint (and others) is to detect a
tag concealed in the protected article
fhrough the use of a RF generator that
sweeps over the frequency range of op-
eration, Checkpoint explains that when
the frequency sweep encounters one of
the concealed tags each of which con-
tains a resonant printed circuit, the op-
erator is alerted to the presence of a pro-
tected item. Normally the tag is removed
or deactivated at the cashier’s desk be-
fore the protected item is carried through
the gate housing the anti-pilferage
equipment,

4. Under the Commission’s Rules, the
Checkpoint system is classified as a field
disturbance sensor subject to Subpart ¥
of FCC Rules Part 15. For the frequen-
cies used by the Checkpoint system (4-9
MH2), these rules require that the radi-
ated energy shall not exceed a feld
strength of 15 «V/m at a distance of 5
to 10 meters depending on frequency.
Checkpoint claims that its system cannot
operate effectively under this require-
ment, It contends that a higher level of
signal—100 xV/m peak at 100 feet
(=30m) is required for the efficient op-
eration of its system, particularly in an
area of high ambient noise, which, it
states, is typical of the locations where
its system will be installed. Checkpoint
also raises the guestion of measurement
procedure to be used in determining
compliance. It points out that the Com-
mission’s present regulations were pro-
mulgated to apply to a narrow band gen-
erator which can be measured with a
field strength meter using an average de-
tector. Since its system uses a frequency
sweeping technique the output is a
broadband signal that cannot be properly
characterized in terms of average micro-
volts per meter, nor can it be measured
with a field strength meter using an
average detector. The measurement
problem is discussed at some length in
the report attached as Exhibit C(3) to
the Checkpoint petition.

5. Checkpoint states further that the
interference potential of its equipment
to communication services has been
analyzed and maintains that operation
under the rules it has suggested in its
petition would cause no harmful inter-
ference to radio communications serv-
ices operating in the frequency bands
specified.®* This claim is set out in para-
graphs 4, 4.1, and 4.2 of Exhibit C at-
tached to the petition and is elaborated
upon in the supplement filed October 7,
1974. Checkpoint reports that this study
showed that on a clear channel (i.e. with
no other signals present), the signals
from the Checkpoint Mark II anti-theft
device were not audible on a high-

quality receiver at a distance of 580 feet

* Sectlon 15.305(a) specifies that a fleld dis-
turbance sensor may operate on any fre-
quency provided the level of radiation does
not exceed 15 sV/m at A\/2w.

¢In its petition, Checkpoiut stated that
the fregquencles of operation of its equipment
were 45-5:7 MHz and 6.3-7.7 MHz. The
walver granted by the Commission (see para-~
graph 25 of this Notice) authorized opers-
tion on 4.5-5.7 MHz and 7.4-909 MHz,
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with a weak signal (in the order of 3-5
microvolts into the antenna) present on
the channel, the signal from the Check-
point transmitter was not significantly
audible beyond 100 feet.

6. Checkpoint asserts that pilferage or
shoplifting is a serious problem par-
ticularly for retail stores and libraries.
It cites statistics from a variety of
sources to show the magnitude of this
problem. The rules it has proposed, ac-
cording to Checkpoint, will permit an
important advance in anti-pilferage
equipment and be a major step toward
overcoming this problem.

COMMENTS ON THE PETITION

7. Three comments were received on
the Checkpoint petition: From the 3M
Co., St. Paul, Minn. 55101; Knogo Corp.,
Westbury, N.Y.; and the Magnavox Co.,
Fort Wayne, Ind. 46804. Each of these
parties manufactures and markets anti-
pilferage equipment. Knogo uses RF fre-
quency sweeping at about 2 MHz and its
equipment iIs said to operate within the
Commission'’s present rules. The 3M Co.
and Magnavox each manufacture and
market an anti-pilferage system par-
ticularly intended to prevent loss of
books in libraries. Both of these systems
use a magnetic field at frequencies below
10 kHz and do not fall within the pur-
view of the Commission’s regulations.
Each of the parties agree that pilferage
is a serious problem which must be
countered by the best technology avail-
able. While 3M Co. and Magnavox ques-
tioned the need for the revised regula-
tions, only Knogo opposed the institution
of rule making and urged the Commis-
sion to deny the petition.

8. In its comment, the 3-M Company
stated that it is supplying two book de-
tection systems to libraries. These sys-
tems use a magnetic field at 1 kHz for
detection. 3M disputes the claim that the
Checkpoint equipment is more efficient
and less costly to operate than the 3M
equipment, and calls attention to a 1974
survey by the American Library Asso-
ciation (3M Exhibit B) of detection sys-
tems offered by seven different manufac-
turers, 3M points out that this survey
lists ten systems with prices comparable
with those of Checkpoint II. 3M agrees
with Checkpoint about the benefits to be
derived from such a system. It cites the
experience of its customers (3M- Exhibit
A) that the installation of its book de-
tection systems has reduced book losses
by 80 percent to 95 percent at various
libraries.

9. Magnavox described its Gaylord/
Magnavox Book Security System in gen-
eral terms but provided no technical de-
tails. From other information, it is clear
that this is & magnetic system similar to
the 3M system. Magnavox questions the
rationale in allowing Checkpoint a
walver when technology is available to
Operate within the prescribed require-
ments. It also raises the question whether
& “permanent” waiver (presumably a
rule change) would give Checkpoint an
unfair competitive advantage based upon
the fact that other companies exerted

effort and expense to meet the FCC re-
quirements,
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10. Knogo opposed the institution of
rule making requested by Checkpoint. It
agrees with Checkpoint’s contention that
there is a need for anti-pilferage equip-

ment, However, it pointed out that at

least nine companies are supplying such
equipment, that the market is highly
competitive and that the current supply
of equipment exceeds the demand. Knogo
itself is one of the suppliers. Knogo
asserted further that there is nothing
intrinsically new in the Checkpoint sys-
tem. The swept frequency technique used
by Checkpoint is almost identical to that
used by Knogo since 1966 albeit the fre-
quency of operation is different, More-
over, the operating characteristics of the
Knogo equipment were selected to bring
it into conformance with the applicable
FCC regulations although this caused in-
creased development expense and higher
production costs, The basic thesis of the
Knogo opposition appears to be that
since it is possible to manufacture and
operate anti-pilferage equipment within
the present specifications prescribed by
the Commission there is no need to relax
these standards and thereby increase the
potential of interference to users of the
radio spectrum. Checkpoint responded to
Knogo's opposition and urged the Com-
mission to institute the requested rule
making as the appropriate vehicle by
which to resolve the diverse contentions
and allegations.

CoMMISSION INQUIRY

11. Having reviewed Checkpoint’s peti-
tion, the comments of 3M, Magnavox and
the Knogo opposition, the Commission
found that there was sufficient merit in
the Checkpoint proposal to argue against
an outright denial as proposed by Knogo.
However, the Commission could not over=
look the allegation that the market was
adequately served by devices that either
do not require Commission authorization
or comply with the present regulations
and that additional regulations may not
be required. To help resolve the contro-
versy, the Commission instituted an In-
quiry which asked for information about
the anti-pilferage systems on the market,
The Inquiry also sought information
about the level of emission that was re-
quired for the efficient operation of an
anti-pilferage system, the frequencies
best suited for such a system, how a sys-
tem using swept frequency techniques
should be measured, and finally, the in-
terference problem that anti-pilferage
devices operating between 2-10 MHz
might create.

12. The Commission noted that the
Food and Drug Administration had spon-
sored an open public meeting on June 25,
1975 to air a personal hazard problem—
namely that an anti-pilferage equipment
could be a hazard to a person wearing
an implanted cardiac pacemaker.' The
Inquiry accordingly asked for informa-

440 FR 28500 (May 30, 1675). The proceed-
ings of this open public meeting were re-
corded. Questions about the avallability of
this record should be directed to the Food
and Drug Administration, 5600 Fisher's Lane,
Rockville, Md. 20852, phone (801) 427-7163.,
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tion on the effect of an anti-pilferage de-
vice on a person wearing a cardiac pace-
maker who may be required to walk
through the gate in which the anti-pil-
ferage equipment is installed.

RESPONSES TO THE INQUIRY

13. Responses to the Inquiry were re-
ceived from the following manufacturers
of anti-pilferage devices: 3M Co., Knogo,
Checkpoint, Sensormatic and Microlab/
FXR. Each of these parties agrees that
pilferage is a serious and growing prob-
lem and that the best technology must be
used to combat this problem. The 3M
Co. indicated that it would stand on its
comment filed in response to the peti-
tion. Magnavox, which had responded
to the petition, did not file a comment in
response to the Inquiry, In any case, 3M
and Magnavox provide equipment that
operates below 10 kHz and is not subject
to regulation under the Commission’s
Rules. Sensormatic and Microlab/FXR
build and distribute equipment on 915
MHz under the special provisions for
microwave equipment which permit a
field of 50,000 xV/m at 30 meters. These
parties readily admit that they do not
have any information to contribute con-
cerning the technical conditions required
for operation on the frequencies 2 to 10
MHz, or the interference potential of
such operation.

14. Tt would appear that the major
concern of these four parties is to pro-
tect their present market from en-
croachment by a newcomer. Thus, these
parties argue that there is no demon-
strable need for additional regulations
(Microlab comment page 2) and that
the Commission should not bestow a
clear and unfair competitive and eco-
nomic advantage upon any entity that
is unwilling to comply with present rules
(Microlab comment page 4). Sensor=-
matic alleges that the increased field re-
quested by Checkpoint is not necessary
(comment page 1). In support of this al-
legation, Sensormatic cites the claim by
Knogo that Knogo was able to bring its
equipment within the 15 uV/m at )\/2r
limit and qualify for certification.

15. In its comments and various
pleadings to terminate the waiver grant-
ed to Checkpoint, Knogo makes much
of the fact that its equipment is certif-
icated. Elsewhere Knogo states that it
has been supplying anti-pilferage equip-
ment since 1966. Although certification
of such equipment has been required
since 1971, Knogo did not file its initial
application for certification until July 5,
1974. As initially filed, the equipment

was found to exeeed the radiation limit .

of 15 xV/m at A/2r and could not be
granted certification. Knogo modified
its equipment to reduce the level of radi-
ation and refiled for certification on
March 14, 1975. Certification for the
modified equipment was granted on May
23, 1975. It may be assumed that the
equipment supplied prior to May 1975
has levels of radiation in excess of 15
uV/m at A2,

* See paragraph 25 of this Notice.
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16. Elsewhere In its comment, Sensor=-
matic states that it assumes that the
Knogo equipment operates reliably. On
the other hand, Checkpoint notes that
the time tested Knogo equipment is an
earlier, non-certificated equipment
which exceeds the 15 »V/m at A\/2» limit.
Checkpoint notes furthér that the cer-
tificated Knogo equipment which was
modified to reduce the level of radiation
in order to meet the 15 xV/m at A/2x
limit, has not yet proved itself in service.
Sensormatic concludes its comment by
arguing that since there are anti-pilfer-
age devices available that operate with-
in the rules, it is not in the public inter-
est to permit operation on frequencles
and with fields contrary to the present
rules.

17. There remain the comments filed
by Checkpoint and Knogo. Checkpoint
is offering swept frequency equipment
in the range 4.5 to 9.0 MHz and is seek-
ing more liberal operating provisions.
Knogo manufactures and markets a
similar equipment at 2 MHz and argues
against the petition and in favor of the
status quo.

18. Checkpoint has made some tests
which purport to show that its Mark IT
equipment will not cause harmful inter-
ference. But, as Knogo contends, the
tests are not sufficiently comprehensive
to satisfactorily answer this question. On
the other hand, Knogo holds itself out as
the defender of the spectrum and speaks
at length on the interference potential of
the Checkpoint equipment. But Knogo'’s
statements are full of conjecture with no
specific data to substantiate its claim of
possible interference to the marine or
aviation service.

19. In the Notice of Inquiry in this
proceeding, the Commission asked for in-
formation about the interference poten-
tial of the anti-pilferage devices operat-
ing in the 2-10 MHz region using swept
frequency techniques. The Energy Re-
search and Development Administration
(ERDA) is the only party operating a
communication facility that commented
in this proceeding. ERDA, which operates
a security communications system on
frequencies between 5 and 8 MHz using
digital modulation requested that ap-
proval of the devices (presumably the
Checkpoint anti-pilferage equipment) be
contingent on providing lock out capabil-
ity to protect the frequencles 5309.5,
7701.5, and 8015 kHz used by its system.
No comments were received from other
persons operating radio communjcation
facilities in the bands 4.5-5.7 MHz and
7.4-9.0 MHz. The Commission may as-
sume therefore that interference will not
be a problem to licensees in the marine
and aviation services.

20. The real question that must be
resolved in the proceeding is whether
the operating provisions requested by
Checkpoint will in fact be a source of
harmful interference to radio commu-
nications or have other harmful effects
on the environment (such as endanger-
ing a person wearing a cardiac pace-
maker) , Where no harmful effects can be
shown and no gross wastage of the spec~
trum will result, serious consideration

must be given to the petition for rule
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maki}xé. This Notice is proposing to do
Just this.

THE QUESTION OF PERSONAL HAZARD

21, Filings in response to the personal
hazard question were received from two
manufacturers of pacemakers: Cordis
Corp., Miami, Fla. 33137 and Medtronic
Inc., Minneapolis, Minn. 55418, Cordis
filed a statement pointing out that it is
very difficult to predict pacemaker per-
formance from a study of written tech-
nical data. It suggests that FCC ask
Checkpoint (and presumably also Kno-
go) to test pacemakers of several manu-
facturers against their anti-pilferage
equipment. Medtronic expresses the
opinion that frequency modulated, swept
RF devices have the potential to affect
operational parameters of pacemakers.’
It states that this problem can’t be
solved by manufacturers of pacemak-
ers and calls for the development of
standards for anti-pilferage equipment,
but is silent on what these standards
should be or who should develop the
standard. In & supplement to this state-
ment, Medtronic makes it clear that it
had not tested its pacemakers against
swept- frequency RF systems and had
no specific data concerniing such sys-
tems. It further clarifies its original
statement to stress that it was talking
only in generalties. Medtronic subse-
guently submitted, as a second supple-
ment, a copy of the report dated Septem-
ber 19, 1975 it had submitted to FDA,
titled “Evaluation of EME Pacemakers-
Anti-theft Devices.” This report de-
seribes the test set up used by Medtronic
and reports tests of the effect of a num-
ber of RF equipments, but not of RF
swept frequency anti-pilferage equip-
ment.

22. Checkpoint arranged to have
Cordis, Medtronic and Arco Medical
Products Co., Leechburg, Pa. 15656 test
their pacemakers against Checkpoint
anti-pilferage equipmenfs and sub-
mitted reports of these measurements as
supplements to its comments. Arco
tested 5 models of its pacemakers and
one heart-lead against a Checkpoint
equipment operating at 4.4-5.7 MHz.
Arco found that its equipment was not
affected by the field produced by the
Checkpoint equipment. It cautions how-
ever, that the findings apply only to the
Arco equipment and may not apply to
pacemakers by other manufacturers.
‘Cordis states that the Checkpoint equip-
ment they tested (6.3-7.7 MHz sweeping
at 100 Hz) caused no interference to its
R-wave Inhibited pacemakers. Med-
tronic states that four models of pacers

were tested against a Checkpoint Li-
brary system (5.0=0.6 MHz sweeping at
100 Hz) and a Checkpoint Retail System

¢ There are two basic types of pacemakers:
Inhibited (or demand) pacemaker sup-
presses its output If natural ventricular
(heart) actlvity is detected. A pulse is pro-
duced at its basic rate in the absence of na-
tural venticular activity.

Asynchronous (fixed rate) pacemaker pro-
duces pulses at a fixed rate regardless of
electrical and/or mechanical activity of the
heart,

(7.0+0.6 MHz sweeping at 100 Hz) and
that at no time during the fests were
any of the Medtronic pacemakers
affected.

23. A letter whas received from the
Food and Drug Administration (FDA)
which points out that some 150,000 per-
sons wear peacemakers today and that
the pacemakers today are significantly
more compatible with the electromag-
netic environment than those in the
past. However, FDA stresses that there
is a limit to the amount of rejection
that can be built into a pacemaker. FDA
points out that as a result of the June 25,
1975 meeting,’ a voluntary test program
is being conducted by manufacturers of
pacemakers and antipilferage devices
and that results should be available in
the near future. FDA asks the Commis~
sion to consider the results of the cur-
rent testing before a final decision is
taken. \

24, The Commission agrees that the
personal hazard problem must receive
careful consideration. At the same time,
it notes that the tests reported to date
appear to be inconclusive as to the per-
sonal hazard posed by anti-pilferage
equipment using wide band RF fre-
quency sweeping techniques. The Com-
mission agrees that it is desirable to es-
tablish standards for the pacemakers
and anti-pilferage equipment to mini-
mize the personal hazard problem, but
feels that the development of such
standards is more appropriately left in
the hands of the FDA. In this connection
the Commission notes that the situation
with respect to anti-pilferage equipment
is quite similar to that of the domestic
microwave oven. The FCC has regula-
tions designed to eliminate interference
and FDA—to minimize personal hazard.
Each domestic microwave oven must
comply with both the FCC and the FDA
regulations. Approvals for the domestic
microwave oven are coordinated by the
two agencies to avoid the situation where
the oven will be approved by one agency
and disapproved by the other. The Com-
mission anticipates that a similar ar-
rangement will be worked out for deal-
ing with anti-pilferage device. Accord-
ingly, the Commission proposes to limit
its regulations to deal only with the
radio interference problem.

THE CHECKPOINT WAIVER

25. Simultaneously with its petition
for rule making, Checkpoint filed a pe-
tition for waiver of the present Part 15
requirements to permit it to market its
proposed system during the pendency of
the rule making. The requested waiver
was granted by the Commission on
December 13, 1974. A request from
Knogo dated December 16, 1974 for a
stay of this waiver and a request for re-
consideration of the walver flled on Jan-
uary 20, 1975 were both denied by the
Commission on February 26, 1975. On
November 25, 1975 a second request for
reconsideration of this waiver was filed
by Knogo to which Checkpoint filed an

T See footnote 3 supra,
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opposition on December 10, 1875. The
latter two pleadings were made a part
of this proceeding. The question of the
waiver to Checkpoint has thus become
hopelessly entangled with the rule mak-
ing proceeding and must of necessity be
treated as a part thereof. Accordingly
the earlier pleadings relating to the
waiver have been inserted in the record
of this proceeding.

26. Knogo’s November 25, 1975 plead-
ing restates the arguments used in its
petition for reconsideration filed on
January 20, 1975 which had been denied
by the Commission on February 26, 1975.
While the arguments are elaborated,
nothing new has been added. In its op-
position, Checkpoint points out that the
Knogo November 25, 1975 pleading is
procedurally deficient under § 1.106(k)
(3) of our rules. To avoid an argument
over procedures, the Commission has
chosen to construe the Knogo Novem-
ber 25, 1975 pleading as a request that
the Checkpoint walver be terminated
and to consider this peading on its
merits.

27. Knogo makes four major points in
its November 25, 1975 pleading. It
argues that the Checkpoint waiver was
granted without prior public notice. This
lack, according to Knogo, works a seri-
ous hardship on similarly situated par-
ties and is a clear abuse of administra-
tive discretion. The Commission notes
that this argument has been considered
in the Commision’s denial dated Febru-
ary 26, 1975. This argument is accord-
ingly dismissed without further consid-
eration as repetitious.

28. The second argument made by
Enogo is that the walver granted to
Checkpoint penalizes those who com-
ply with the Commission’s regulations.
Enogo argues that use of the higher
field strength permits Checkpoint to
manufacture and sell (or lease) its equip-
ment more cheaply. Knogo states that
it could follow Checkpoint's footsteps
and redesign its equipment to operate
under the same conditions granted to
Checkpoint. This would involve consid-
erable expense and would be perilous,
according to Knogo, since there is no
assurance that the more liberal oper-
ating conditions will ultimately be
adopted. By marketing its equipment
under the waiver, this is precisely the
risk that Checkpoint has willingly ac-
cepted,

29. Knogo also claims that Checkpoint
has’ not shown that it (Checkpoint)
would suffer serious harm if the waiver
had been denied and states that Check-
point’'s parent company, Logistics In-
dustries, could have supported Check-
point financially until final action had
been taken on the petition for rule mak-
Ing. Rule making proceedings of this
type commonly extend over a 2 to 3 year
time period. The waiver was granted to
bermit a newcomer to the field of provid-
ing anti-pilferage equipment to build up
a business at its own risk while the rule
making was pending. It is unrealstic to
€xpect the company to stay in business
for a period of 2-3 years without a sale-
ahle product while the merits of the re-
Vised rule are argued. It is sufficient that
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Checkpoint assumed the risk of ultimate
unfavorable action by the Commission—
& risk that Knogo, to stay competitive,
appears to be unwilling to asume.

30. Knogo’s third point is that the
waiver granted to Checkpoint is not sup-
ported by substantial evidence. In argu-
ing this point Knogo alleges that, by
granting the waiver, the Commission has
undermined its rule making proceeding—
that the Commission has in effect de-
cided to amend the rules before it has
looked at the facts, analyzed the situa-
tion and ascertained the public interest.
This is simply not so. The petition filed by
Checkpoint held out a reasonable pros-
spect that operating under the standards
proposed therein might provide the user
with a more effective and Jower cost anti-
pilferage equipment * which would not be
& source of harmful interference. The
advisability of making these operating
conditions available on a permanent basis
is, in the public interest, being explored
in detail in this proceeding. The waiver
may be granted as a femporary measure
on lesser evidence provided adequate
safeguards are imposed to protect the
user against a negative finding. This was
done by requiring Checkpoint to assume
the risk of ultimate unfavorable action
on its petition by the imposition of two
conditions in the waiver. One condition
delt with positively notifying prospective
users that operation was conditional. The
other related to terminating the waiver
when final action is taken on the peti-
tion (RM-2426) at which time all devices
sold under the waiver must be conformed
to such rules as may be promulgated, and
if the devices sold cannot be conformed,
such devices shall be removed from use.
At the same time, not being completely
satisfled with Checkpoint’s showing that
its equipment would not be a source of
harmful interference, the Commission re-
quested information in its Notice of In-
quiry, items 17(e) and 17(f), on this
question.®

31. The final point made by Knogo is
that Checkpoint’s current operation are
not in compliance with the waiver. How-
ever the argument under this point re-
lates to Checkpoint’s use of single fre-
quency tag instead of the multiple fre-
quency tag described in Checkpoint's
patent. According to Knogo, Checkpoint
is essentially furnishing a “Knogo-like"”
system—not a new, improved system as
promised in its petition. Knogo construes
this to be misrepresentation. Knogo al-
leges further that Checkpoint has not
complied with all the terms of the waiver
in that it has failed to supply a copy of
the waiver letter to some of the pur-
chasers of its equipment. In its opposi-
tion, Checkpoint questions the reliability
of the survey conducted by Knogo on this
question.

32. In view of the foregoing, we are-

not persuaded that the waiver granted

*EKnogo has in effect conceded that this
may be so. See paragraph 11 of the Knogo
November 25, 1975 pleading.

°*The response to these questions was es-
;entlally nil. See paragraphs 18-20 of this

otice.
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to Checkpoint on December 13, 1974
should be terminated at this time. Ac-
cordingly, Knogo’s petition* that the
Commission terminate this waiver, IS
DENIED.

THE CoMMISSION'S PROPOSAL

33. Having reviewed all the information
before it, the Commission finds that
Checkpoint’s argument for more liberal
operating conditions is more realistic
than Knogo's argument that it can sup-
ply reliable anti-pilferage equipment
within the present limit of 15 »V/m at
/= Moreover, it appears that there may
be upward of 1000 Knozo equipments in
operation that may be exceeding the
present limit of 15 xV/m at A/2». On the
other hand, we are not persuaded that
the full frequency sweep and the full 100
#V/m at 30 meters requested by Check-
point and authorized in the waiver is in
fact required. The Commission, accord-
ingly, proposes to amend Subpart F of
Part 15 to make three frequencies avail-
able for anti-pilferage equipment using
swept frequency techniques, -namely
2+03 MHz, 45%+045 MHz and 8+0.6
MHz. It proposes further to permit a field
strength of 50 #xV/m at 30 meters on
emissions within the bands specified and
to require all emissions that fall outside
these bands to be kept below 5 #V/m at 3
meters (approximately 40dB down).
Measurements shall be made with the
frequency sweep stopped using an aver-
age reading field strength meter. Out of
band emissions shall be checked over the
frequency range 300 kHz to 300 MHz. In
addition, the measurement report shall
include spectrum analyzer photographs
of the broadband signal emitted by such
equipment. These equipments will require
certification under Section 15.312 now
in Part 15 Subpart F.

34. The levels proposed herein (an in-
crease over the present 15.V/m at A\/2x
limit) will apply to the Knogo equipment
both new and old and should ease
Knogo's problem of bringing its older,
noncertificated equipment into compli-
ance. At the same time, the specifications
proposed herein will require Checkpoint
to reduce the frequency sweep of the
equipment it has sold under the Decem-
ber 13, 1974 waiver and to reduce the
level of radiation from such equipment
by approximately 6dB. In view of the
outstanding waiver, the Commission will
expedite action in this proceeding and
anticipates that an order adopting final
rules will be issued by December 1, 1976.

MODIFICATION OF THE CHECKPOINT WAIVER

35. Notwithstanding our denial of
Knogo's request to terminate the Check-
point waiver, we find that for the reasons
given in paragraphs 33 and 34, it is in
the public interest to modify the terms of
the Checkpoint waiver as follows:

1*The pleading in guestion is titled “Peti-
tlon for Reconsideration of Grant of Tempo~-
rary Waiver” and was filed on November 25,
1975.

¥ See paragraph 15 of this Notice regarding
the compliance of the Knogo equipment with
the 15 xV/m at A\/2x limit,
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Item 1 of the waiver letter is revised
to read:

The frequency sweep of the equipment
marketed after August 1, 1876 shall be con-
fined within the frequency bands 4.05 to 4.95
MHz or 7.4 to 8.6 MHz, Equipment marketed
prior to August 1, 1976 may continue to op-
erate with the frequency sweep specified
originally subject to eventual conformance
pursuant to item 7 of the walver letter,

Item 2 of the waiver letter is revised to
read:

Section 15.305a Is walved to permit opera-
tion of equipment marketed after August 1,
1976 with an emission level of 50 xV/m at 30
meters on any frequency within the bands
4.05-4.95 MHz or 7.4-8.6 MHz, and an emis~
sion level of 5 xV/m at 3 meters on frequen=-
cies outside these bands. Equipment mar-
keted prior to August 1, 1976 may continue
to operate with the emission level specified
originally subject to eventual conformance
pursuant to item 7 of the walver letter.

Item 8 of the waiver letter is revised to
read:

Each purchaser or lessee of a Checkpoint
System Mark II equipment shall be furnished
with a copy of this letter (December 13, 1974)
and a copy of this Notice of Proposed Rule
Making. Further, a copy of this letter and
a copy of paragraph 35 of this Notice shall
be attached to the sales agreement of each
purchaser or lessee of this equipment.

ADMINISTRATIVE PROVISIONS

36. Authority for this proceeding is
contained in Section 4(), 302, 303(g)
and 303(r) of the Communications Act of
1934, as amended.

37. Pursuant to applicable procedures
set forth in § 1.415 of the Commission’s
rules, interested persons may file com-
ments on or before August 9, 1976, and
reply comments on or before August 19,
1978. All relevant and timely comments
will be considered by the Commission be-
fore final action is taken in this proceed-
ing. In reaching its decision in this pro-
ceeding, the Commission also may take
into account other relevant information
before it, in addition to specific comments
invited by this Notice.

38. In accordance with the provisions
of §1.419 of the Commission’s rules, an
original and 11 coples of all statements,
briefs, or comments shall be furnished
to the Commission. Responses will be
avallable for public inspection during
regular business hours in the Commis-
slon’s Docket Reference Room at its
Hesdquarters in Washington, D.C.

FEDERAL COMM UNICATIONS
COMMISSION,™
VINCENT J. MULLINS,
Secretary.

Adopted: June 24, 1976,
Released: July 7, 1976.
[FR Doc.76-20027 Flled 7-9-76;8:45 am]

 Commuissioner Lee absent. Commissioner
Hooks concurring in the result,
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[47 CFR Part89 ]
[Docket No. 20846; FCC 76-803]

PRIVATE LAND MOBILE RADIO SYSTEMS
Interconnection Policies

In the matter of amendment of Part 89
of the Commission’s Rules to prescribe
policies and regulations to govern “inter-
connection” of private land mobile radio
systems with the public, switched, tele-
phone network.

I. 1. We are initiating this inquiry and
rule making to develop and prescribe
specific rules * to better define and regu-
late “interconnection”* of private land
mobile radio systems (those authorized
in the Public Safety, Industrial, Land
Transportation, and Citizens Radio Serv-
ices) with the public, switched, telephone
network (PSTN) .*

2. As background, we would mention
that for some time licensees in the pri-
vate land mobile radio services have used
the wireline facllities of the telephone
companies in conjunction with the oper-
ations of their radio systems, At first,
this was done solely for transmitter con-
trol purposes; but in more recent times,
we have allowed licensees to “patch” or
“interconnect” radio and wire line cir-
cuits to permit direct communication
between mobile units of the licencees in
the field and persons at PSTN telephone
positions.

3. Generally, this function has been
carried out through the licensee's dis~
patcher; and all transmitter control re-
quirements have been met. However, with
advances in technology, there have been
many inquiries as to what arrangements
are permissible and a number seeking au-
thorization of “interconnected” facili-
ties which goes beyond arrangements
presently contemplated by existing rules
and policies. In view of this, as indicated,
we wish to better define our regulatory
policies as they apply to “interconnected"
systems; and this inquiry and rulemak-
ing is directed to this purpose.

i Proposed rules reflecting the new regu-
latory measures are set out in the Appendix

. to this notice,

* As will appear from our discussion in the
text, there has been some confusion in the
use of the term, “interconnection™. Briefly,
we use the term to refer to arrangements in
which radio facilities licensed in the private
services are “interconnected” with the facili-
ties of wire line telephone companies to per-
mit “communication” between persons at
telephone positions—which are part of the
public, switched, telephone network—and
persons with mobile radio equipment J)i-
censed or authorized in the referenced pri-
vate services. Therefore, the term, as used, is
not intended to include those arrangements
in which wire line circuits are employed pri-
marlly for transmitter control purposes, as
will be explained.

*Qur reference to the public, switched,
telephone network, at times abbreviated as
“PSTN”, is generally directed to the wire
line facllities of telephone compantes. How=
ever, some common carrier (telephone) c¢ir-
cults now employ radio links; and we do
not intend to exclude these.

II. 4, As mentioned, licensees now use
wire line for transmitter control pur-
poses. In these situations, a wire line
facility is leased from the telephone com-

pany under applicable tariffs. The cir-
cuit is used by the licensee to “control”
his transmitter at a remote location, ie.,
to turn it “on™ and “off”, In such cases,
the system is under the direct control of
the station operator or dispatcher; all
applicable transmitter control require-
ments are met;' and we have, in short, no

* Our transmitter control requirements for
the several Public Safety, Industrial, Land
Transportation and Citizens Radio Services
read essentlally the same, However, to illus-
trate the pertinent provisions of these rules,
we quote, here, Section 89.113.

§ 80.113 Transmitier control require-
ments. (a) Each transmitter shall be so In-
stalled and protected that it is not accessible
to or capable of operation by persons other
than thoge duly authorized by the licensee,

(b) A control polnt is an operating posi-
tion which meets all of the following cond!-
tions:

(1) The position must be under the con-
trol and supervision of the licensee;

(2) It is a position at which the monitor-
ing facilities required by this section are In-
stalled; and o

(3) It is a positlon at which a person im-
mediately responsible for the operation of the
transmitter is stationed.

(¢) Each station which is not authorized
for unattended operation shall be provided
with a control point, the location of which
will be specified in the license. * * * It wiil
be assumed that the location of the control
point is the same as the location of the trans-
mitter unless the application includes a re-
quest for a different location described in ap-
propriate terms as indlcated In this para-
graph, Authority must be obtained from the
Commission for the installation of additional
control points.

(d) A dispatch point is any position from
which messages may be transmitted under
the supervision of the person at a control
point who Is responsible for the operation
of the transmitter. Dispatch points may be
installed without authorization.

. (e) At each control point, the following
facilities shall be installed:

(1) A carrler operated device which will
provide continuous visual indication when
the transmitter 1s radlating, or, in lieu there-
of, a pllot lamp or meter which will provide
continuous visual indication when the trans-
mitter circults have been placed in a condi-
tion to produce radiation: * * * The con-
trol point for a transmitter utilized to acti-
vate another radlo station may employ @
single pilot lamp or meter as an indication
of activation of the local and remote trans-
mitters;

(2) Equipment to permit the perton re-
sponsible for the operation of the transmitier
to aurally monitor all transmissions originat-
ing at dispatoh points under his supervision;

(3) Facilities which will permit the per-
son responsible for the operation of the trans-
mitter elther to disconnect the dispatch polnt
circuits from the transmitter or to render the
transmitter inoperative from any dispatch
point under his supervision; and

(4) Facilities which will permit the per-
son responsible for the operation of the trans-
mitter to turn the transmitter carrier on and
off at will. (Emphasis added.)
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particular problem with arrangements
of this kind. Accordingly, we do not be-
lieve additional regulatory measures are
needed.

5. More recently, we have permitted
licensees to use “dial-up” techniques as a
substitute for leased lines. In arrange-
ments of this type, the licensee, through
his dispatcher, at the transmitter con-
trol point, “dials’” an assigned number.
This permits connection of his control
point (through the PSTN) and his base
station transmitter, which may be some
miles away. The dispatcher is then able
to activate the transmitter through the
use of a coded tone sequence, and the
message or ‘“page” is then transmitted.
This is permissible under existing reg-
ulatory policies as long as our control
point regquirements are met. We would
emphasize, however, that the arrange-
ment, as we are describing it, covers only
those situations in which the transmis-
sfon is originated by the licensee's dis-
patcher from a licensed transmitter con-
trol position; and it does not extend to
cases in which the “call” is originated
from mobile units of the licensee. That
method of operation presents different
problems; and we will discuss it later.®

6. Furtlier, we have permitted the use
of “dial-up” circuits for paging purposes.
These methods are used principally by
hospitals and in manufacturing plants.
There, a private telephone exchange is
employed to permit employees of the li-
censee, in the hospital or plant area, to
page other employees and to transmit
messages. Systems of this kind have not
been free of problems. These problems
have arisen primarily because monitor-
ing of the assigned channel has been in-
effective and because the employees of
the licensee using the system have not
been trained sufficiently in proper radio
operating procedures. The result has
often been to cause interference to other
licensees sharing the assigned frequency
in the area. Accordingly, we plan to
tighten our policies and practices in such,
cases and require all such systems to
either meet the transmitter control re-
quirements or we will license them solely
on a “secondary basis” to other licensed

co-channel systems in the area. Tenta-
tive rules for this purpose are included.®

“In passing, we will mention a possible
alternative method of operation that would
permit mobiles to access 'control points"
through PSTN ecircuits. In this, circultry
Wwould be employed which, upon activation by
A signal from a' mobile unit, would aute-
matically “dial” the telephone number of the
assoclated *‘control polnt” to the exclusion
of all others. This would preclude access to
the public wire line network, except for the
purpose mentioned; and, accordingly, might
ferve as an alternative means for transmitter
control,

‘We would also mention that in the rail-
road industry, land mobile radio systems are
often interfaced with private microwave and
licensee-owned wire facilities. The practice
NOw 15 for the dispatcher to connect calls
from mobile units of the licensee with any
telephone position in the raflroad's own wire
line system. Requests have been made to
allow such licensees to perform this connec-
Hon through the use of automatic equip-
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III. 7. The foregoing arrangements
deal principally with the use of leased
wire for transmitter control; the use of
“dial-up” circuits for essentially the same
purpose; and a few instances in which we
have permitted one-way signalling in pri-
vate telephone exchange systems. These
arrangements, while important, are not
the ones which are of primary concern to
us in this proceeding. Here, our main
focus is on those situations in which a
PSTN telephone is “interconnected” to
radio facilities licensed in the private
services to permit communication in
radiotelephone mode, and conversely, i.e.,
where the “call” originates from the li-
censee’s mobile unit and is “connected”
through to a PSTN telephone position.

8. Originally, even prior to our deci-
sion in the Carterfone case,’ through the
use of the Carterfone or similar devices,
“calls” were “patched” through “man-
ually” by the licensee’s dispatcher at the
base station. This usage was restricted
and limited, employed generally as an
adjunct to the licensee’s primary com-
munication requirements; and the ar-
rangements were not particularly trou-
blesome. In recent times, however, mod-
ern equipment and techniques have be-
come available which permit the ‘“‘con-
nection” to be made automatically at the
transmitter site or elsewhere; and in
some instances, this is done without effec-
tive control of the circuit by the licensee’s
control point operator. Thus, problems
have developed which give us concern.

9. One problem is that operation in the
radiotelephone mode is incompatible in
basic ways with ‘“dispatch” type use of
the assigned frequencies *. The tendency,

ment, that is, at times when the dispatchers
are normally not on duty, including week
ends and holidays. This, of course, is not
“interconnection' the sense meant, here,
because the PSTN is not involved, What is in
question is that, under the referenced rail-
road proposal, our transmitter control re=-
quirements would not be met. However, we
recognize the need for arrangements of this
type in that Industry, and we will entertain
proposals to modify existing rules in the
Rallroad Service to permit this. This is feasi-
ble in that it would be on a limited basis (at
night, over week ends, or on holidays); that
it would be part of an “internal” private
communications system; and that in the
Rallroad Service, where frequencies are not
extensively shared in one locality, arrange-
ments of this type are not likely to cause
significant interference problems to other
users of the channel.

7 See Carterfone, 13 FCC 2d 420 (1968), Cf.
Aeronautical Radio, Inc. v. A.T.&7T. Co., 4 FCC
15 (1937).

*In the “dispatch mode”, a licensed fa-
cility is generally under direct control of an
“operator' positioned at the transmitter con-
trol position. This “operator” directs the
“traffic"” (message flow) of the system. Thus,
the “dispatcher” may order Mobile Unit No., 1
to point “A" and Moblile Unit No. 2 to point
“B'". He (the dispatcher) may receive re=-
quests for information from mobile opera-
tors; and he responds to them, He also may
put Mobiles No. 1 and No. 2 in touch with
each other, Further, the moblles are gen-
erally in touch with the dispatcher, asking
for instructions or reporting difficulties and
seeking direction. Further, in the “dispatch
mode”, mobiles are often in direct contact
with one another, sometimes to enable them
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we have found, is to talk longer and
about subjects handled better, perhaps,
through the use of land line telephone
or common carrier wire line -circuits
available for the purpose °. This does not
mean that the type of service is not im-
portant. Nor does it mean that it does
not serve important and sometimes es=
sential purposes. It does. However, we
feel the circumstances under which it is
to be allowed must be more controlled—
more limited—simply because the spec-
trum available to the private services is
not sufficient to support both the ‘‘dis-
patch” requirements of users, which are
paramount, and radiotelephone usages.
The latter, we feel, must be met through
radio facilities authorized in the common
carrier services and only on a limited
basis through the use of certain specified
arrangements in the private services.

10. The key to permissible arrange-
ments, we feel, is proper control over
the circuit, so that the radio system is
under the direct supervision of the
licensee’s control point operator. Accord-
ingly, with few exceptions, we would re-
quire all *“calls” from PSTN telephone
positions to be received at the transmitter
control position, by the licensee’'s dis-
patcher, and to be manually connected
(“patched”), if “interconnection” is to
be done at &ll. Of course, not all “calls”
should be passed through. Some messages
may be better relayed by the dispatcher.
Others may involve subjects better
handled through the use of wire line
facilities. The dispatcher would have to
exercise a degree of discretion in such
instances. Still other messages may be
about matters which are not within the
“scope” of “permissible communications’”
in the service in which the radio facilities
in question are authorized; and these
should not (and we would expect would
not) be put through. Further, other
“calls” may be of a priority nature, where
it is highly important to complete them,
and the dispatcher should have the
ability to do just that.

11. Our plan of regulation as to “calls"
from mobile units of the licensee is some-
what different. There, we would permit
“interconnection”; but we d» not pro-
pose to require the “connection”
(“pateh’) to be manual, We would allow
the “call” to be made from the licensee’s
mobile unit; and automatic circuitry
could be employed. However, when the
operator in the mobile unit comes “off
hook”, he must, in so doing, be connected
through to the licensee’s dispatcher, i.e.,
the “dispatcher” at the licensee's trans-
mitter control location must be in a posi-

tion to exercise absolute control over the

to carry out & joint or common project or
undertaking. And the messages are usually
short, at times In coded message sequences,
with the entire system working as a "“unit"-—
with all mobilles and the “dispatcher” en-
gaging In a total cooperative, communica-
tion effort,

*In our recent proceeding in Docket No,
18262, we made adequate provision for this
very purpose in allocating 40 MHz for use in
“cellular” radlo-telephone systems which are
designed especially to meet this as a primary
telecommunication requirement.
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transmission. That is, the dispatcher
must be able to monitor the conversation
(hear both sides of it); he must be able
to interrupt the “call,” if circumstances
require him to do so; and he must be able
to override the mobile and close down the
base station (or mobile relay), if there is
a need to take such action, or if for some
reason, such as, unauthorized usage, the
dispatcher believes he should (or is
required) to do'so.

12. But we recognize that restrictions
of the kind described may go too far. We
have not taken into account those situ-
ations in which the licensee has no per-
son in his employ devoted exclusively
to system supervision; and we have not
made any provision for those time pe-
riods when the dispatcher is not on
duty—at nights, over weekends, and on
holidays. We recognize the merit in some
of these arrangements; and, while we do
not see how we can accommodate ‘all
requirements for “interconnected” serv-
ice, we believe there is some latitude that
can be exercised. Thus, during those
times when trafiic is relatively low, ie..
at night, over weekends, and during hol-
idays (those recognized nationally as
“holidays'"), we would apply a different
rule. In such cases, we propose to permit
automatic “interconnection” of *“calls”
received from PSTN telephone positions
and those originated from the mobile
units of the licensee. We will permit this
to be done regardless of whether the
licensee’s dispatcher is on duty or not,
but. only at the times mentioned. How-
ever, in such situations, we would reguire
that the mobile unit of the licensee be
equipped in a way that meets our trans-
mitter control requirements, or substan-
tially so: and rules for this purpose are
proposed. Additionally, “interconnected”
eommunications, during those periods,
would be put on a secondary, non-inter-
ference basis to primary, two-way, dis~
patch-type transmissions. Rules for this
are proposed.

13. Finally, we are also aware of the
fact that not all licensees have the means
to hire an employee for dispatehing, and
must rely on the services of a person or
persons, say, shared with other small
business users. In the past, in these sit-
uations, reliance has been placed on tele-
phone answering service personnel both
for message handling and dispatching.
‘We do not plan to prohibit this. However,
we propose to allow “interconnection”
enly at control stations or control points
used exclusively for the licensee’s own
purposes, substantially in accordance
with previous determinations on this
matter.” If these requirements are met,

wThus, flowing out of our rule-making
proceeding in Docket No. 18021, we imposed a
restrictive condition on interconnection of
stations lcensed in certain bands In the
Business Radio Service, reading:

Pending decision In Docket No. 18921, the
facilities authorized by this grant, if they are
licensed to more than one person or are to
be shared by more than one user, may not be
interconnected with the wire line facilities of
the telephone company, except where such
interconnection is accomplished manually by
an employee of the licensee or user at his
office or place of business. Interconnection
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then the “patch” may be made at the
offices of the telephone answering serv-
ice or by persons performing like fune-
tions.

IV, 14, These summarize the basic
arrangements for “interconnection™ we
plan to allow. We realize that there have
been other proposals, some made in-
formally, for “interconnected” facilities
which are not covered by those we have
described.

15. Thus, we have been asked o adopt
rules and policies to permit access of a
licensee’s base station facility from a
PSTN telephone position at all times, ie.,
day and night. For example, in the Taxi-
cab Radio Service, requests have been re-
ceived from taxi operafors in small com-
munities to permif them to receive
“ealls™ from the public in their taxicabs,
so that they ean respond, pick up the
passenger, and take him to the desired
destination. This is important, in some
cases, for at times taxicab operators have
no dispatchers, or their dispatchers may
not be on duty; and they want the capa-
bility of operating (using radio) during
these times,

16. In still other situations, we have
been asked to permit the use of radio
facilities of a licensee at all times by per-
sonnel with “special equipment”. The
user of this “special equipment”’ would
allow persons at PSTN telephone posi-
tions to “call” the base station and to
activate it with tone signals or other
electrical impulses. The argument is
made that through the use of the “spe-
cial equipment”, the Commission would
be assured that only “authorized” per-
sonnel of the licensee would have access
to the licensed radio facilities. This, in
final analysis, they say, is all that should
be required, because the point of origin
of the call is not the important consid-
eration; rather, it is the nature of the
call; the person originating the call (or
the person to whom it is made) ; the pur-
pose of the call; and the content of the
message,

17. But we plan to allow none of these
arrangements. While we recognize merit
in all of them, we belicve that their use

may not be accomplished at any station or
control point common to more than one
Heensee or user,

Further, in our 200 MHz rule making, in
Docket No. 18262, we adopted a somewhat

similar limitation on “Interconnection”,
providing:

Radio systems licensed under this subpart
may be interconnected with the wire line
facilities of any telephone company; Pro-
vided, however, Such interconnection is ac-
complished at s control point or control sta-
tion, which is situated at a fixed location
(not In & moblle unit), licensed to the user,
where s person immediately responsible for
the operation of the base station & on duty,
and where all of the requirements of either
§ 89.113, 91,107, or 93.107, whichever is applli-
cable, are met, Provided, further, That such
fnterconnection may not be accomplished at
any control station or control! point facility
licensed to, or used by, any person other than
the licensee. Section 89.653 of the rules.

Our plan, here, would be carried out in a
similar way, under like restrictions.

decreases the ability of the licensee to
control his system to a degree that is not
consistent with fundamental licensee re-
sponsibility. Further, as we have men-
tioned, spectrum available for the pri-
vate services is Iimited and we do not be-
lieve it would be adeguate to meet these
as well as the primary dispatch require-
ments in the Public Safety, Industrial,
Land Transportation, and Citizens Radio
Bervices. We must necessarily draw the
line at some point; and we feel our pro-
posal does this. Nevertheless, our inquiry
and rule making are intended to be broad
in scope and to treat all aspects of “in-
terconnected” service, as such. Accord-
ingly, comments of the parties on these
variations are invited and will be con-
sidered in reaching a final determination
in this proceeding.™

V. 18, The foregoing represents our
current thinking and plans on “inter-
conneciion”. As we have indicated, we
want these matters explored in as much
detail as possible; and we ask the parties
to address themselves to this subject
in their comments as fully as they can.
In addition, we have developed a series
of special issues; and we ask that com-
ments include:

(a) Full information on th& types of
“interconnection” arrangements now in
use through which licensees employ wire
line telephone facilities in conjunction
with the operation of private land mobile
radio systems.

(b) Views on the utility (usefulness)
of “interconnected” private land mobile
radio systems in the conduct of func-
tions and activities permitted in the pri-
vate radio services; and the needs and
requirements met through “intercon-
nected” facilities that could not be met,
if the practice were to be limited and re-
stricted as proposed.

(¢) Data, based on operating experi-
ence, to show the degree to which the use
of “interconnected” facilities is, or is
not, compatible with basic '‘dispatch”
functions now carried out in the private
services; and suggestions for ways to
eliminate or decresase such conilicts
where they exist.

(d) Comment on whether “intercon-
nection"” has greater usefulness (is more
essential) in one or several of the radio
services included In the Public Safetly,
Industrial, Land Transportation, and
Citizens groups in contrast to the re-
maining ones. Include views on whether
“interconnection” impedes effective and
efficient use of channels available for as-
signment in these services or, converse-
ly. achieves a measure of efficiency nol
otherwise possible.

(e) Descriptions (including technical
specifications) of equipment now avail-
able for “interconnected" circuits and for
interfacing wire line telephone facilities
with radio systems licensed in the pri-
vate services; and information on tech-

1 We also recognize that there may be ex-
isting radtio systems which may not comply
with our proposed rules and policles; and we
invite comments on how we should treat suoh
operations In terms of bringing them Info
compliance with such new measures as may
be adopted.
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niques and methods available for
accomplishing ‘“‘interconnection” at the
present state-of-the-art.

As mentioned, comment is not limited to
these subjects. Views and comments of
the parties on other aspects of “inter-
connection” are invited; and they will be
considered in the final formulation of our
policies and rules to govern arrange-
ments in this class.

19. In addition, we request miscellane-
ous common carriers (commonly known
as radio common carriers), wire line
common carriers and other parties to
comment on the following issues:

(a) What the economic and business
effects, of the use by private radio sys-
tems of “dial-up” telephone circuits for
transmitter control, would be on their
operations.

(b) What the economic and business
effects, of the private radio systems hav-
ing limited automatic interconnected ac-
cess and off-hour completely automatic
interconnected access to the publie,
switched, telephone network, would be
on their operations.

VI. 20. This notice of inquiry and rule-
making is issued pursuant to the author-
ity contained in sections 4(i), 303, and
403 of the Communications Act of 1934,
as amended.

21. Pursuant to the provisions of
§ 1.415 of the Commission’s rules, inter-
ested parties are invited to file comments
on or before September 3, 1976 and reply
comments on or before October 4, 1976.
All relevant and timely comments will
be considered by the Commission before
taking final action in this proceeding. In
reaching its decision in this matter, the
Commission may, in addition to the spe-
cific comments invited by this notice, also
take into account other relevant infor-
mation and data before it.

22. In accordance with the provisions
of §1.419 of the Commission’s rules, an
original and eleven copies of all state-
ments, briefs, or comments shall be fur-
nished to the Commission. Responses
will be available for public inspection
during. regular business hours in the
Commission’s Public Reference Room at

its headquarters at 1919 M Street, N.W.,
Washington, D.C. 20554.

Adopted: June 25, 1976.
Released: July 7, 1976.

FEDERAL COMMUNICATIONS
CommIssION, ™
VINCENT J. MULLINS,
Secretary.
It is proposed to amend Chapter I of
47 CFR as follows:

[seaL]

89—PUBLIC SAFETY RADIO SERVICE

L Part 89 of the Commission’s Rules is
amended as follows:

1. In §89.3(a), a new definition is in-
serted alphabetically to read as shown:
§89.3 Definitions,

** Commissioner Lee absent; Commissioner
Hooks concwrring in the result,
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Interconnection. The attachment of
the facilities of a radio station in these
services to the facilities of a wireline
common carrier for the purpose of com-
municating between a mobile station and
a party situated at a telephone position
not authorized and equipped as a trans-
mitter control point in accordance with
the requirements of § 89.113.

. L E » -

. 2. In §89.113, paragraphs (b) and (d)
are amended as follows:

§89.113 Transmitter control require-
ments,
* - ~ - -

(b) A control point is an operating
position which meets all of the following
conditions:

(1) The position must be under the
control and supervision of the licensee;

(2) It is a position at which the moni-
toring facilities required by this section
are installed; and

(3) It is a position at which a person
immediately responsible for the opera-
tion of the transmitter is stationed.

(4) Unless operation is in accordance
with paragrapnh (e) of this section, use of
a telephone, connected through the pub-
lic, switched, telephone network, for
transmitter control will be permitted
only on the condition that such opera-
tion shall be on a secondary, non-inter-
ference basis to regular dispatch com-
munications of co-channel licensees.

L - ] - »

(d) A dispatch point is any position
from which messages may be trans-
mitted under the supervision of a person
at a control point who is responsible for
the operation of the transmitter. Dis-
patch points may be installed without
authorization.

(1) Notwithstanding the provisions of
paragraph (d) of this section, telephones
in a private telephone exchange may be
used as dispatch points and need not be
be operated under the supervision of a
control point operator; Provided, That,

(1) Such operation is on a secondary,
non-interference basis to regular dis-
patch communications: And Provided
further, That,

(i) Connection to the base station
transmitter shall be made only in such a
way as to preclude the use of the trans-
mitter by any person at a telephone posi-
tion which is not part of the private
exchange,

- L » » »

3. A new § 89.162 is added to read as

follows:

§ 89.162 Provisions relating to intercon-
nection.

A station in the Public Safety Radio
Services may be interconnected with the
facilities of a wireline common carrier
only In accordance with the following
limitations:

(a) Interconnected communications
shall be in accord with the permissible
communications requirements specified
in the applicable subpart of this part.
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(b) Noadditional frequency will be as-
signed in order to enable the use of pre~
ferred methods of interconnection.

(c) Applications for stations to be con~
nected in any way with the facilities of
& wireline common carrier shall include
a complete descrintion of the equipment
and methodology used to accomplish the
interconnection.

(d) Interconnection may not be ac-
complished at any control station or con-
trol point facility licensed to, or used by,
any person other than the licensee.

(e) Where communications are origi-
nated at a telephone station in the pub-
He, switched telephone network, inter-
conunection shall be accomplished man-
ually by a fixed control point operator.

(f) Where communications are origi-
nated by a mobile station in these serv-
ices, interconnection shall be inder the
control and supervision of a fixed con-
trol point onerator.

(g) Notwithstanding the provisions of
paragraphs (e) and (f) of this section,
telephone stations in the public, switched
telephone network may be automatically
interconnected with the facilities of a
station in theSe services on a secondary,
non-interference basis to regular dis-
patch communications when a fixed con-
trol point operator is not on duty: Pro-
vided, That,

(1) Such mterconnectlon takes place
on a weekend, a nationally recognized
holiday, or on a weekday between the
hours of 5:00 pm. and 7:00 a.m. local
time: And provided further, That,

(2) The mobile station is authorized in
accordance with paragraph (h) of this
section, as a control point of the inter-
connected base station.

(h) When a station is operated in ac~
cordance with paragraph (g) of this sec-
tion, associated mobile stations or units
may be authorized as control points, and
shall be exempt from the requirements of
§89.113(e) : Provided, That,

(1) The equipment utilized by the 1i-
censee at the base station to accomplish
the interconnection shall be equipped
with a security device which effectively
precludes its use by persons not author-
ized by the licensee: And provided fur-
ther, That,

(2) Where duplex capability is pro-
vided at the base station, the mobile sta~
tion shall be so equipped that it may ter-
minate an interconnected communica-
tion at any time by transmitting a signal
which either disconnects the telephone-
based party or disables the base station:
or

(3) Where simplex operation is em-
ployed at the base station, equipment
shall be installed which limits any single
transmission by a telephone-based party
to 30 seconds, in turn activating equip-
ment which will force monitoring of the
operating frequency for a period not less
than 3 seconds. The mobile station shall
be so equipped that during this 3 second
monitoring period, it may terminate an
interconnected communication by trans-
mitting a signal which either disconnects
the telephone-based party or dlsables the
base station.

[FR Doc.76-20028 Filed 7-9-76;8:45 am|
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FEDERAL DEPOSIT INSURANCE

CORPORATION
[ 12CFRPart 342

BANK CLEARING AGENCIES
Applications for Review of Actions

1. The Securities Acts Amendments of
1975 (Pub. L, 94-29) , among other things,
amended the Securities Exchange Act of
1934 (15 U.S.C. 78) (the “Act”) to re-
quire registration of “clearing agencies”
and describe a system of self-regulation
by clearing agencies so registered. With
respect to participants in such clearing
agencies, registered clearing agencies
have the authority to impose certain dis-
ciplinary sanctions, deny participation in
the clearing agency, or prohibit or Ilimit
access to services provided by clearing
agencies.

Under the Act, persons aggrieved by
such adverse actions of the registered
clearing agencies may request a stay of
such action or appeal the action to the
Federal regulatory agency with appro-
priate jurisdiction concerning the mat-
ter. The Securities and Exchange Com-
mission and the three Felleral bank reg-
ulatory agencies are the “appropriate
regulatory agencies’” for such appeals.
Which agency is the “appropriate regu-
latory agency” in-a particular case de-
pends upon the class of person appealing
and the class of registered clearing
agency against which such appeal is
taken.

In connection with requests for stays
of registered clearing agency sanctions
or other actions and appeals by partici-
pants or persons denied access to a reg-
istered clearing ageney, the Federal De-
posit Insurance Corporation is the “ap-
propriate regulatory agency” for such
appeals or stays when one of the three
Federal bank regulatory agencies is the
“appropriate regulatory agency” for the
registered clearing agency complained
against and the aggrieved person is an
insured nonmember State bank.

Section 3(a) (34) (C) of the Act de-
fines the term “appropriate regulatory
agency” for this purpose as follows:

(1) The Comptroller of the Currency, in
the case of a national bank or & bank op-
erating under the Code of Law for the Dis-
trict of Columbia when the appropriate reg-
ulatory agency for such clearing agency is
not the Commission;

(11) The Board of Governors of the Fed-
eral Reserve System in the case of & State
member bank of the Federal Reserve System,
a bank holding company, or a subsidiary of

‘& bank holding company which is a bank
other than & bank specified in clause (1) or
(i11) of this subparagraph when the appro-
priate regulatory agency for such elearing
agency is not the Commission;

(111) The Federal Deposit Insurance Cor-
poration, in the case of a bank insured by
the Federal Deposit Insurance Corporation
(other than s member of the Federal Re-
serve System) when the appropriate regula-
tory agency for such clearing agency is not
the Commission; and

(iv) The Commission in all other cases.

The following proposed regulations are
designed to set forth appropriate pro-
cedures with respect to appeals made to
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the Federal Deposit Insurance Corpora-
tion in cases where an insured nonmem-
ber State bank is aggrieved by an action
of a registered clearing agency for which
one of the Federal bank regulatory agen-
cies is the “appropriate regulatory
agency”.

Section 342.1 would set out the cover-
age of the regulation and define a new
term “bank clearing agency” to include
all registered clearing agencies for which
one of the three bank regulatory agen-
cies is the “‘appropriate regulatory agen-
cy” under section 3(a)(34) (B) of the
Act.

Section 342.2 would relate to applica-
tions for stays of disciplinary sanctions
or summary suspensions by ‘‘bank clear-
ing agencies"”. It only requires that such
requests be in writing and include a
statement as to why a stay should be
granted. Further, it specifically states
that such requests may be made by tele-
graph as well as by other written means.

Section 342.3 would prescribe certain
procedures with respect to awvplications
for the review of final disciplinary sanc-
tions, denials of participation, or prohibi-
tions or limitations of access to services
imposed by bank clearing agencies. This
section would establish the appropriate
formal requirements for such appeals,
establish certain time limitations with
respect fo which documents must be
filed and establish a procedure for oral
argument before the Corporation.

2. Upon adoption of the proposal, the
new Part 342 to Title 12 Code of Fed-
eral Regulations would read as follows:

PART 342—APPLICATION FOR A STAY OR
REVIEW OF ACTIONS OF BANK CLEAR-
ING AGENCIES

Sec.

342.1 Scope of part.

3422 Applications for stays of disciplinary
sanctions or summary suspensions
by a bank clearing agency.

8942:3 Applcations for review of final discl-
plinary sanctions, denials of partici-
pation, or prohibitions or limita-
tions of access tg services imposed
by bank clearing agencies.

AvuTHORITY: Secs. 1TA and 19 of the Securl-

ties Exchange Act of 1934; 15 U.S.C. 78q-1
and 78s. #

§ 342.1 Scope of part.

This part is issued by the Federal De-
posit Insurance Corporation (the “Cor-
poration”) pursuant to sections 17A, 19
and 23 of the Securities Exchange Act of
1934 as amended (15 U.S.C. 78) (the
“Act"”). It applies to applications by
banks insured by the Corporation (other
than members of the Federal Reserve
System) for a stay or review of certain
actions by clearing agencies registered
under the Act for which the Securities
and Exchange Commission is not the
appropriate regulatory agency under
section 3(a)(34) (B) of the Act (“bank
clearing agencies”).

§ 342,2 Applications for stays of dis-
ciplinary sanctions or summary sus-
pensions by a bank clearing agency.

If any bank clearing agency imposes
any final disciplinary sanetion pursuant

to section 17A(b) (3) (G) of the Act, or
summarily suspends or limits or prohib-
its access pursuant to section 17A(b) (5)
(C) of the Act, any person aggrieved
thereby for which the Corporation is the
appropriate regulatory agency may file
with the Corporation, by telegram or
otherwise, a request for a stay of imposi-
tion of such action. Such request shall
be in writing and shall include a stafe-
ment as to why such stay should be
granted.

§ 342.3 Applications for review of final
discinlinary sanctions, denials of par-
ticipation, or prohibitions or limita-
tions of aceess to services imposed by
bank clearing agencies,

(a) Proceedings on an application to
the Corporation under section 19(d) (2)
of the Act for review of any final discipli-
nary sanction, denial or conditioning of
participation, or prohibition or limitation
with respect to access to services offered
by a bank clearing agency shall be gov-
erned by this section.

(b) An application for review pursuant
to section 19(d) (2) of the Act shall be
filed with the Corporation within 30 days
after notice thereof was filed pursuant
to section 19(d) (1) of the Act and re-
ceived by the aggrieved person applying
for review, or within such longer period
as the Corporation may determine. The
Executive Secretary of the Corporation
shall serve a copy of the application on
the bank clearing agency, which shall,
within ten days after receipt of the ap-
plication, certify and file with the Cor-
poration one copy of the record upon
which the action complained of was
taken, together with three copies of an
index to such record. The Executive Sec-
retary shall serve upon the parties cop-
ies of such index and any papers subse-
quently filed.

(c) Within 20 days after receipt of a
copy of the index, the applicant shall
file a brief or other statement in support
of his application which shall state the
specific grounds on which the application
is based, the particular findings of the
bank clearing agency to which objection
is taken, and the relief sought. Any ap-
plication not perfected by such timely
brief or statement may be dismissed as
abandoned.

(d) Within 20 days after receipt of the
applicant's brief or statement the bank
clearing agency may file an answer
thereto, and within 10 days of receipt
of any such answer the appicant may file
a reply. Any such papers not filed within
the time provided by paragraphs (b),
(c), or (d) of this section will not be
received except upon special permission
of the Corporation.

(e) On lts own motion, the Corpora-
tion may direct that the record under
review be supplemented with such addi-
tional evidence as it may deem relevant.
Nevertheless, the bank clearing agency
and persons who may be aggrieved by it
actions shall be obliged to present all evi-
dence that they deem relevant in the
proceedings before the bank clearing
agency, and no such person shal be en-
titled to present additional evidence un«
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less he shows to the satisfaction of the
Corporation that such additional evi-
dence is material and that there were
reasonable grounds for his failure to pre-
sent, such evidence in such proceedings.
Any request for leave to present addi-
tional evidence shall be filed promptly
so as not to delay the disposition of the
proceeding.

(f) Oral argument before the Corpora-
tion may be requested by the applicant
or the bank clearing agency as folows:
(1) By the applicant with his brief or
statement or within 10 days after receipt
of the bank clearing agency’s answer, or
(2) by the bank clearing agency with its
answer. The Corporation, in its discre-
tion, may grant or deny any request for
oral argument and, where it deems it ap-
propriate to do so, the Corporation will
consider an application on the basis of
the papers filed by the parties, without
oral argument.

(g) The rules of practice contained in
Part 308 shall apply to review proceed-
ings under this rule to the extent that
they are not inconsistent with this sec-
tion. Attention is directed particularly to
§ 308.20 of these regulations relating to
the form of papers and number of copies
to be filed,

3. All interested persons are invited to
submit comments in writing on or before
August 9, 1976 to Alan R. Miller, Execu-
tive Secretary, Federal Deposit Insurance
Corporation, 550 17th St., NW, Wash-
ington, D.C. 20429. All written docu-
ments will be made available for public
inspection during regular business hours
at the Office of the Executive Secretary,
Room 6108, at the above address.

By Order of the Board of Directors,
July 6, 1976.

FEDERAL DEPOSIT INSURANCE
CORPORATION,
ALAN R. MILLER,
Executive Secretary.

[FR Do¢.76-19962 Plled 7-9-76;8:45 am|

FEDERAL HOME LOAN BANK
BOARD

[ 12 CFR Part 563c ]
[No. 76-476]

INSURANCE OF ACCOUNTS
Form and Content of Financial Statements

JUne 30, 1976.

The Federal Home Loan Bank Board,
by Resolution No. 73-1768, dated Novem-
ber 28, 1973, adopted § 563¢.1 of the rules
and regulations for Insurance of Ac-
counts relating to the form and content
of financial statements, On February 28,
1974, the Board, by Resolution No. 74—
144, revised § 563c.1 to provide that its
requirements be applicable to financial
Statements prepared for inclusion in
broxy statements and offering circulars
required in connection with conversions
under Part 563b, and to provide for dis-
closure in such financial statements of
certain information relevant to con-
verted insured institutions.

Analysis of conversion applications
containing financial statements prepared

PROPOSED RULES

in accordance with § 563c.1, discussions
with professional accounting associa-
tions, and enactment of Pub. L. 93-495
(H.R. 11221), which provides, in part,
that a converting Federal association
may retain its Federal charter, have in-
dicated a need to further amend § 563c.1
by replacing it with several new provi-
sions incorporating Articles 1, 2, 3, 4, and
5 and Rule 9-02 of Article 9 of Regula-
tion S-X, promulgated by the Securities
and Exchange Commission (17 CFR Part
210), and supplementing Regulation S-X
with additional requirements appropriate
to savings and loan industry accounting.

Accordingly, the Board hereby pro-
poses to amend Part 563c¢c by revising
§ 563c.1, redesignating §§ 563¢.2 through
563c.5 as §§ 563c.10 through 563¢.13, and
adding new §§ 563c¢.2 through 563¢.9, to
read as set forth below.

Interested persons are invited to sub-
mit written data, views, and arguments
to the Office of the Secretary, Federal
Home Loan Bank Board, 320 First Street,
N.W., Washington, D.C. 20552, by Au-
gust 10, 1976, as to whether these pro-
posals should be adopted, rejected, or
modified. Copies of all written material
submitted will be available for public in-
spection at the above address during
normal business hours.

Subpart A—Form and Content of Financial
Statements in Offering Circulars

§ 563¢.1  Application of this subpart.

(a) This subpart states the require-
ments as to form and content of financial

statements to be furnished by an in-’

sured institution with the following:

(1) Any proxy statement or offering
circular required to be used in connection
with a conversion under Part 563h of this
subchapter; and

(2) Any offering circular or private
placement memorandum required to be
used in connection with issuance of sub-
ordinated debt securities under § 563.8-1
of this subchapter.

(b) The term “financial statements”
includes all notes to the statements and
related schedules.

(¢) Consistent with the provisions of
this subpart, financial statements fur-
nished by an insured institution shall
comply with the following provisions of
Regulation S-X of the Securities and Ex~
change Commission (17 CFR Part 210) :
§§ 210.1-01 through 210.5-04 and § 210.9~
02 (17 CFR 210.1-01 through 210.5-04
and 210.9-02).

§ 563c.2 Definitions (See also 17 CFR
210.1-02).

(a) Registrant. The term “registrant’
means an applicant, an insured institu-
tion, or any other person required to pre-
pare financial statements in accordance
with this subpart.

(b) Significant subsidiary. The term
“significant subsidiary” means (1) a sub-
sidiary or (2) a subsidiary and its sub-
sidiaries, meeting any of the conditions
described below based on (i) the most re-
cent annual financial statements, includ-
ing consolidated statements, of such sub-
sidiary which would be required to be
filed if such subsidiary were a registrant
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and (ii) the most recent annual consoli-
dated financial statements of the regis-
trant being filed:

(1) The parent's and the parent’s
other subsidiaries’ proportionate share
of the total assets (after intercompany
eliminations) of the subsidiary, or their
investments in and advances to the sub-
sidiary exceed one percent of the consoli-
dated total assets.

(2) The parent’s and the parent's
other subsidiaries’ proportionate share
of the gross revenues (after intercom-
pany eliminations) of the subsidiary ex-
ceed five percent of the consolidated
gross revenues.

§ 563¢.3 Qualification of public account-
ant (See also 17 CFR 210.2-01).

(a) The term “qualified public ac-

* countant’” means a certified public ac-

countant or licensed public accountant
certified or licensed by a regulatory au-
thority of a State or other political sub-
division of the United States who is in
good standing as such under the laws of
the jurisdiction where the home office of
the registrant to be audited is located.
Any person or firm who is suspended from
practice before the Securities and Ex-
change Commission or other govern-
mental agency is not a “qualified public
accountant’” for purposes of this section.

(b) Independence of public accoun-
tant: (See also § 571.2(¢) (3) of this sub-
chapter).

§ 563¢.4  General notes to financial state-
ments. (See also 17 CFR 210.3-16).

(a) Restrictions which limit the avail-
ability of reserves and undivided profits
jor dividend purposes. Describe any such
restrictions, indicating briefly the source,
their pertinent provisions, and, where
appropriate and determinable, the
amount of reserves and undivided profits
(1) so restricted or (2) free of such
restrictions. These restrictions include
absolute restrictions, such as those im-
posed by the Federal Home Loan Bank
Board, state laws, as a result of conver-
sion, or credit agreements, as well as re-
strictions which may result in additional
income taxes before payment of divi-
dends.

(b) Income tax expense. Describe in a
footnote the method used in computing
the tax bad debt deduction; include the
principal present assumptions on which
the registrant has relied in making or
not making provisions for such taxes.
Disclose whether or not consolidated re-
turns are filed.

(¢) Provision for losses. Describe the
policies used by the registrant in pro-
viding for losses on loans and real estate.
Indicate if specific provisions or a “bas-
ket” provision is used. Also state the
policy with respect to capitalizing or ex-
pensing holding costs of real estate
owned.

(d) Conversion. If the registrant is an
applicant for conversion from a mutual
to a capital stock company or has so
converted within the last three years,
describe generally the terms of such con~
version and any restrictions on the oper-
ations of the registrant imposed by such
conversion,
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(e) Loans receivable. Describe the ac-
counting policies regarding recognition
of income on. loans receivable. Include
the policies with respect to discontinu-
ance of interest acerual; the treatment of
discounts and premiums on loans origi-
nated, purchased, or sold; and the treat-
ment of loan fees for originations, ser-
vicing, commitments, and other fees.

§ 563¢.5 Consolidntion of financial state-
ments of a registrant and its sub-
sidiaries engaged in diverse finan-
cial activities (See also 17 CFR

210.4-02).

(a) If the registrant and its subsidi-
aries are engaged in one or more types of
financial activities, e.g., banking, insur-
ance, finance, and savings and loan ac~
tivities, consolidated financial statements
may be filed unless deemed inappropri-
ate: Provided, That, when more than
one type of financial activity is involved,
separate audited financial statements for
each significant financial subsidiary or
each significant group of financial sub-
sidiaries shall be presented. S8avings and
loan holding companies engaged in sav-
ings and loan related finance activities,
as defined in § 584.2 of this chapter, are
considered to be one type of financial ac-
tivity for the purpose of this section.

(b) If the registrant’s subsidiaries are
engaged in manufacturing, merchandis-
ing or other nonfinancial activities, the
financial statements of the subsidiaries
shall not be consolidated with the opera-
tions of the registrant. However, the sub-
sidiaries may be included in the con-
solidated financial statements if their
activities are principally for the bene-
fit of the operations of the registrant, In
interpreting the significance of the sub~
sidiaries, the registrant should consider
factors in addition to those in the defi-
nition of significant subsidiary, includ-
ing the primary business activities of the
registrant, trends, and other pertinent
matters.

§ 563c.6 Balance sheets (See also 17
CFR 210.5-02).

REQUIRED ASSET CAPTIONS AND
DISCLOSURES ‘

(a) Investment securities—(1) United
States Government and Federal Agency
obligations. State, parenthetically or
otherwise, the basis of determining the
amount shown in the balance sheet and
state the alternate of the aggregate cost
or the aggregate amount on the basis of
market quotations at the balanee sheet
date. When the original cost of securities
purchased on a yield basis has been prop~
erly adjusted to reflect amortization of
premium or accretion of discount since
acquisition, the basis of determining their
amount may be described as “‘at amor-
tized cost’”” with appropriate footnote dis-~
closures.

(2) Ofiher securities and investments.
State, parenthetically or otherwise, the
basis of determining the amount shown
in the balance sheet and state the alter-
nate of the aggregate cost or the aggre-
gate amount on the basis of market guo-
tations at the balance sheet date. When

the original cost of securities purchased
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on a yield basis has been properly ad-
justed fo reflect amortization of pre-
mium or accretion of discount since ac-
quisition, the basis of determining their
amount may be described as “at amor-
tized cost” with appropriate footnote dis-
closures. Marketable equilty securities,
their terms either must be redeemed by
the issuing enterprise or are redeema-
ble at the option of the invesfor, are
to be carried at the lower of their ag-
gregate costs or market values, deter-
mined at the balance sheet date.

(3) Securities of affiliates.

(4) “Federal Funds” sold.

(5) Securities purchased under agree-
ments to resell.

(b) Mortgage loans. (1) State sepa-
rately here, or in a nofe referred fto

+herein, each major class, such as FHA

and VA loans, conventional loans, loans
to facilitate sales of real estate fore-
closed, unimproved land, contracts to
facilitate the sale of real estate, and
loans and participations guaranteed by
an agency of the Federal government,
Indicate the approximafe amounts
pledged to secure debt.

(2) Loans to facilitate sales of associa~
tion-owned real estate shall be disclosed
by appropriate footnote and the sub-
stance explained clearly and precisely.

(3) State separately, or by a footnote,
loans on which the registrant or its sub-
sidiaries have other than a primary lien.
By a footnote disclose briefly the sub-
stance of such l6an transactions includ-
ing the amounts of prior liens.

(4) State separately, or by a footnote,
the amounts of Government National
Mortgage Association, Federal Home
Loan Mortgage Corporation and other
participation notes included in mortgage
loans. Indicate the range of rates and
maturities of such notes.

(5) In a footnote, state separately any
valuation allowances, unearned interest
on consumer loans, and any other de-
ductions used to arrive at net loans re-
ceivable. Undisbursed loan funds shall
not be deducted (see § 563c.6(k)).

(¢) Other loans (Show separately any
significant subcategory). (1) Home im-
provement loans, both insured and unin-
sured.

(2) Education loans.

(3) Mobile home loans.

(4) Loans secured by savings accounts,

(5) Mortgage loans purchased under
agreements to resell.

(6) Other.

(d) Accrued interest receivable on
loans. Show separately, with the amount
of interest delinquent for 60 days or more
included parenthetically on the balance
sheet or disclosed in a footnote.

(e) Valuation allowances. Deduct from
the related assets. In a separate note set
forth an analysis indicating losses in-
curred, recoveries made, and transfers to
this account during the fiscal year. (See
also § 563c¢.7() ).

() Real estate owned. State, paren-
thetically or otherwise:

(1) The basis of determining the
amount shown on the balance sheet, and

(2) A description of each class of real
estate owned which:

(1) Was acquired by foreclosure or by
deed in lieu of foreclosure,

(i) Is In judgment and subject to re-
demption, or

(iii) Was acquired for development or
resale.

Show separately any accumulated depre-
ciation or valuation allowances. Disclose
the policy and amounts of capitalized
costs, including interest.

(g) Investments inreal estate veniures.
In a note, present summarized financial
statements, which may be unaudited, for
each investment which is twénty (20)
percent or more owned by the registrant
or any of its subsidiaries or for which li-
abilities (including contingent liabilities)
to the parent exceed ten (10) percent of
the parent's net worth.

(h) Investment in stock of the Fed-
eral Home Loan Bank. Indicate basis for
determining the amount shown in the
balance sheet.

(i) Prepayment to FSLIC Secondary
Reserve.

REQUIRED LIABILITIES, RESERVES, AND
STOCKHOLDERS EQUITY CAPTIONS AND
DISCLOSURES

(J) Savings accounts. Include acerued
interest or dividends, if appropriate. In a
note, set forth in tabular form the
amounts of savings accounts by categor-
ies of interest rate. As of the date of
the latest balance sheet, set forth in
tabular form the amounts of such cer-
tificates maturing during each of the
three years following such date and the
total maturing thereafter. Also disclose
the weighted average interest rate on
outstanding savings at each date for
which a balance sheet is presented.

(k) Loans in process. Include the
amount of all undisbursed loan proceeds.
Do nob include interest, discounts, ap-
praisal and Inspection fees or any other
amounts not intended as funds to be dis-
bursed for purchase, construction, de-
velopment or improvement.

() Advance payments by borrowers
jor taxes and insurance,

(m) Advances from Federal Home
Loan Bank. State separately here, or in
a note referred to herein, information
indicating:

(1) The aggregate amount due each
year and the range of interest rates, and

(2) Assets pledged.

(n) Other borrowed funds, State sep~
arately each major class of other bor-
rowed funds (for reverse repurchase
agreements, see §563c.6(0)). Bonds,
notes, debentures, and similar debt (n-
cluding subordinated indebtedness) shall
be reported as liabilities. Debt instru-
ments may not be grouped with stock-
holders” equity under the caption “Capi-
tal."” (See also captions 25 and 29 of 1T
CFR 210.5-02.)

(0) Sale and repurchase agreemenlts.
Simultaneous sale and repurchase agree-
ments (reverse repurchase agreements or
“reverse repos’’) should be separafely dis~
closed here, or by footnote. The sub-
stance of such transactions should be
briefly but clearly explained and the ef-
fects of any imputation of interest ex-
plained. This includes instances where
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the seller is acting as a conduit (agent)
and where it is appropirate for the In-
terest to be imputed on the basis of net
cash flow.

(p) Commitment and contingent la-
bilities. In addition to the disclosures re-
quired by 17 CFR 210.5-2 (caption 34)
and 210.3-16(1) , the registrant shall dis-
close the amount of outstanding loan
commitments.

() Total liabilities.

(r) Statement of stockholders’ equity

See also § 563c.6(n)). A summary shall
be given for each class of stockholders’
equity set forth in the balance sheet.

REQUIRED CAPTIONS AND DISCLOSURES

(1) Bualance at bdeginning of period.
State separately the adjustments to the
balance sheet at the beginning of the
first period of the report for items which
were retroactively applied to period(s)
prior to that period. (See § 563¢.7(t).)

(2) Net income or loss from statement
of operations. See § 563¢.T(v) .

(3) Other additions. State separately,
Indicating clearly the nature of the
nature of the transactions out of which
the ltems arose.

(4) Dividends, For each class of shares,
state the amount per share and in the
aggregate. Show separately cash, other
(specified) dividends, and the market
value of stock dividends.

(5) Other deductions. State amounts
separately, indicating clearly the nature
of the transactions out of which the
items arose.

(6) Bualance at end of period. The
balance at the end of the most recent

period shall agree with the related state-
ment of financial condition caption.

§563¢.7 Income statements, (See also
17 CFR 210.5-03).

The following format for income state-
ments shall be used by registrants filing
under this regulation:

IncoME ITEMS

(a) Interest on mortgage loans, State
the amount of interest received and/or
accrued on mortgage loans. If a premium
has been paid in connection with any
purchased loans and such premium is be-

ing amortized periodically, such charges -

should be reflected here. Amortization
of loan fees which may be deemed to be
an adjustment of the contract rate shall
be reported under this caption.

(b) Interest on other loans. State the
amount of interest received or accrued
on loans secured by savings accounts or
other obligations of the institution, un-
secured property improvement loans,
mobile home loans, unsecured education
loans, and any other loans which are not
secured by real estate.

(c) Interest and dividends on tnvest-
ments and deposits. State the amount of
interest received or accrued on U.8. Gov-
ernment and other investment securities
and deposits in banks, including interest
and/or dividends on deposlts in savings
and Ioan associations and stock in Fed-
eral Home Loan Banks, Include also:

(1) Periodic credits and/or debits to
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investment income arising from the
amortization of bond premium and/or
accretion of discount; and

(2) Perlodic credits and/or debits
arising from the amortization of gains or
losses on the sale of securities, prior to
December 31, 1971, in accordance with
§ 563.23-2(a) and (c¢) (1) of this sub-
chapter. Exclude from this caption in-
come on investments in subsidiaries and
affiliates.

(d) Loan fee and service charges.
State the amount of acquisition credits
and discounts taken into income in ac-
cordance with §563.23—-1 of this sub-
chapter, plus all fees and charges that
were not subject to deferral under the
regulation. Show separately any signif-
icant items.

(e) Income from unconsolidated sub-
sidiaries and afiliates. State the divi-
dend or interest income received from
the institution’s investment in the capital
stock, obligations (other than conform-
ing loans), or other securities of a sub-
sidiary or affiliate.

(f) Income from real estate operations.
Include in this caption all revenues and
expenses which arose from the ownership
and operation of real estate owned. In a
note, set forth the basis for the amount
reported showing separately the costs of
sales; gains on sales of property acquired
for development; gains on sales of fore-
closed properties; increases or decreases
in allowances for losses; taxes, insurance,
maintenance, interest and other holding
costs; and rental and other income. If
the amount to be reported is a net loss, it
shall be included among the expenses.

(g) Other income. State the amount of
any other income which is not reported
under any of the preceding income clas-
sifications. Material, unusual or non-
recurring income and profits are to be
reported separately. State separately any
material amounts indicating clearly the
nature of the transaction out of which
the items arose. Other income may be
stated net of applicable expenses.

INcoME DEDUCTIONS

(h) Interest on savings accounts. In-
clude all interest or dividends accrued
on savings accounts.

(1) Interest on borrowings. Include all
interest paid oraccrued on borrowings,
indicating any amounts capitalized. (See
also 17 CFR 210.3-16(1) ).

(j) Compensation. State the compen-
sation of officers, directors and employees
(fees, salaries, wages, bonuses, and other
compensation), both current and de-
ferred.

(k) Net occupancy expense. Include all
expense of occupancy, e.g. rent, utilities,
repairs and maintenance, depreciation on
buildjngs, amortization of leasehold im-
provements, property taxes, maintenance
and other expenses.

(1) Advertising. State the cost of all
types of advertising activities, including
the cost of giveaways and premiums.

(m) Provision for loan losses. In a note,
set forth the basis for making such pro-
visions (see § 563c.6(e)).
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() Losses jrom real estate operations.
(See § 563¢.7(f)).

(o) Other expenses. State separately
all items in excess of 1 percent of con-
solidated gross income.

(p) Income or loss before income tax
exrpense and applicable items under
§ 563¢.7 (@) through (u).

(q) Income taxr expense. (See
§ 563¢.12 and 17 FR 210.3-16¢0) ).

(r) Minority interest in income of con-
solidated subsidiaries.

(s) Equity in earnings of unconsoli-
dated subsidiaries and 50 percent or less
owned persons. The amount reported un-
der this caption shall be stated net of any
applicable tax provisions. State, paren~
thetically or in a note referred to herein,
the amount of dividends received from
such persons. It justified by circom-
stances, these items may be presented in
a different position and a different man-
ner.

() Extraordinary items, less applict-
ble tax. State separately and disclose,
parenthetically or otherwise, the tax
applicable to each.

(u) Cumulative effects of changes in
accounting principles., State separately
and disclose, parenthetically or other-
wise, the tax applicable to each.

(v) Net income or loss. The amount
included under this caption shall be ear-
ried to the related subdivision of retained
earnings. (See §563c.12 (definition of
“net income"”) and § 563c¢c.8(x) (i2D)).

(w) FEarnings per share data. Show
separately:

(1) Earnings before any extraordinary
items,

(2) Earnings applicable o extraordi-
nary items, and

(3) Net earnings per share.

§ 563¢.8 Statement of changes in finan-
cial position.

The statement of changes In financial
position shall show the sources from
which funds have been obtained and
their application. At & minimum, the
following shall be reported:

(a) Increase of junds. (1) Funds pro-
vided from operations showing sep-
arately net income or loss and the addi-
tion and deduction of specific items
which did not require the expenditure
or receipt of funds; e.g., depreciation
and amortization, deferred income taxes,
interest credited to savings accounts, and
undistributed earnings or losses of un-
consolidated persons) .

(2) Loans receivable reduction:

(1) Proceeds from sale of loans.

(il) Total payments on loans.

(3) Net increase in advance payments
by borrowers for taxes and insurance.

(4) Sale of assets (identifying sep-
arately items such as real estate owned,
fixed assets, investment securities, ete.).

(5) Issuance of long-term debt.

(6) Increase in savings accounts,

(7)” Federal Home Loan Bank
vances,

(8) Borrowed money.

(9) Loan fees and discounts deferred
(1f collected in cash).

ad-A

REGISTER, VOL. 41, NO. 134—MONDAY, JULY 12, 1976




28548

(10) Decrease of cash.

(11) Total funds provided.

(b) Decrease of funds. (1) XLoan
originations and purchases (showing the
following items sepaartely, if material) :

(1) Construction.

(ii) Purchase of property.

(iii) Refinance.

(iv) Government insured loans.

(v) Loans on sales of real estate
owned.

(vi) Consumer loans.

(vil) Other loans.

(viii) Purchases of whole loans.

(ix) Purchases of participations.

(x) Less decreases in undisbursed loan
proceeds.

(2) Purchase of other assets (identify-
ing separately items such as investment
securities, fixed assets, FHLBank stock,
etc.).

(3) Additions to real estate owned.

(i) Foreclosures,

(ii) Investments.

(4) Repayment of long-term debt,

(5) Repayment of Federal Home Loan
Bank advances.

(6) Repayment of borrowed money.

(7) Net decrease in savings accounts.

(8) Payment of cash dividends on
capital stock.

(9) Increase in cash.

(10) Total applications.

§ 563c.9 What schedules are to be filed.

(a) Except as otherwise expressly pro-
vided in the applicable form:

(1) Schedules I, V, VI, VIII, IX, and
X shall be filed as of the dates of the
most recent audited balance sheet and
any subsequent unaudited balance sheet
filed for each person or group; Provided,
That any such schedule, other than
Bchedules I and VIII, may be omitted if:

(1) The financial statements contained
therein are being filed as part of an an-
nual or other periodic report; and

(ii) The information that would be
shown in the respective columns of such
schedule would reflect no changes in any
issue of securities of the registrant or any
significant subsidiary in excess of five
percent of the outstanding securities of
such issue as shown in the most recently
filed annual report containing the sched-
ule,
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(2) Schedule VIII, Capital Shares, may
be omitted if the above two conditions
exist and any information regnired by
column G of the schedule is shown in the
related balance sheet or in a note thereto.

(3) Schedules II, III, and VII shall be
filed for each period for which an in-
come statement is required to be filed
for each person or group.

(4) Schedule IV shall be filed with each
balance sheet filed.

(b) When information is required in
schedules for both the registrant and the
registrant and its subsidiaries con-
solidated, it may be presented in the
form of a single schedule: Provided, That
items pertaining to the registrant are
separately shown and that such single
schedule affords a properly summarized
presentation of the facts. If the informa-
tion required by any schedule (including
the notes thereto) may be shown in the
related financial statement or in a note
thereto without making such statement
unclear or confusing, that procedure may
be followed and the schedule omitted.

(¢) Reference to the schedules shall
be made in the appropriate captions of
the financial statements. Where, pursu-
ant to the applicable instructions, the
supporting schedules do not accompany
the financial statements, references to
such schedules shall not be made.

(d) The schedules shall be examined
by an independent accountant if the re-
lated financial statements are so
examined.

(e) Filing of cerlain schedules—(1)
Schedule I. U.S. Treasury Securities, Se~
curities of Other U.S. Government Agen-
cies and Corporations, and Obligations
of States and Political Bubdivisions.—
The schedule prescribed by § 563¢.9(f)
shall be filed—

(1) In support of information supplied
pursuant to § 563c.6(a) (2) on a balance
sheet, if the greater of the aggregate cost
or the aggregate market value of invest-
ment securities based on market quo-
tations as of the balance sheet date con-
stitutes 5 percent or more of total assets,

(ii) In support of information supplied
pursuant to § 563c.6(a) (2) on a balance
sheet, if the amount at which other se-
curity investments is shown in such bal-
ance sheet constitutes 5 percent or more
of total assets. :

(2) Schedule I1.-See 17 CFR 210.5-04
(d) (Schedule II). For purposes of this
schedule, exclude in the determination
of the amount of indebtedness any
amounts due the registrant for mortgage
loans secured by a person’s residence.

(3) Schedule III. Investments in, Eq-
uity in Earnings of, and Dividends Re-
ceived from Affiliates and Other Persons.
This schedule may be omitted if the re-
lated sums on the balance sheet do not
exceed one (1) percent of total assets
See 17 CFR 210.5-04(d) (Schedule III).

(4) Schedule 1V. Slow Loans—File
with each balance sheet filed. The sched-
ule is prescribed by § 563¢.9(b),

(5) Schedulz V. Bonds, Mortgages and
Similar Debt. See 17 CFR 210.5-04(d)
(Schedule IX).

(6) Schedule VI. Guarantees of Secu-
rities of Other Issuers. See 17 CFR
210.5-04(d) (Schedule XI),

(7) Schedule VII. Valuation and Qual-
ifying Accounts and Reserves. See 17
CFR 210.5-04(d) (Schedule XII),

(8) Schedule VIII. Capital Shares. See
17 CFR 210.5-04(d) (Schedule XIII),

(9) Schedule I1X. Warrants or Rights.
See 17 CFR 210.5-04(d) (Schedule XIV).

(10) Schedule X. Other Securities.—
If there are any classes of securities not
included in Schedules I, V, VI, VIII, or
IX, set forth in this schedule informa-
tion concerning such securities corre-
sponding to that required for the secu-
rities included in such schedules. Infor-
mation need not be set forth, however,
as to notes, drafts, bills of exchange, or
bankers’ acceptances, having a maturity
at the time of Issuance not in excess of
one year. This schedule may be omitted
if the total of these other securities does
not exceed one (1) percent of total as-
sets. The schedule is prescribed by
§ 563c.9(f).

(11) Schedule XI. Intangible Assets,
Deferred Research and Development Ex-
penses, Preoperating Expenses and Sim-
ilar Deferrals. See 17 CFR 210.5-04(d)
(Schedule VII).

(12) Schedule XII. Accumulated De-
preciation and Amortization of Intangi-
ble Assets. See 17 CFR 210.5-04(d)
(Schedule VIII).

(f) Schedules.

FEDERAL REGISTER, VOL. 41, NO. 134—MONDAY, JULY 12, 1976




PROPOSED RULES 28549

Souepure I.—U.8. Treasury securities, securilies of other U.S. Government agencics and
corporations, and obligations of Slates and political subdivisions

Col. A Col. B Col. ¢
i Principal Book Market
Type and maturity grouping amount vilug t value

U.8. Treasury securities:
Within L yro .. o.ooooooee
After 1 but within 6 yr...
After 5 but within 10 yr_.
Kfter 100w s oo T .

Within Y ye. .. i . ...
After 1 bot within 5 yr.
After 5 but within 10 y
After 10y oo
Total securities of clher ©

o o
Obllgations of states and political
Withintyr. . ... A2
After I but within 5 yr_
After § but within 10 yr
AT TN e it e o b
Total obligations of States and

1 State briefly in a footnote the basis for determyining the amonnts in this eolumn. -
! Include obligations of the States of the United Btates and their political subdivisions, ageneles, and instrumentatl- »
tes; also obligations of territorial and Insular possessions of the United States. Do not include obligntions of foroign
states,

2 State In g footnote t