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MEMORANDUM OF UNDERSTANDING
between
THE UNITED STATES DEPARTMENT OF ENERGY
and
THE UNITED STATES FISH AND WILDLIFE SERVICE

Regarding Implementation of Executive Order 13186,
“Responsibilities of Federal Agencies to Protect Migratory Birds”

This Memorandum of Understanding (MOU) is entered into by and between the United States
Department of Energy (DOE or the Department) and the United States Department of the Interior,

Fish and Wildlife Service (FWS), herein collectively referred to as the Parties,

A. Purpose and Scope

This MOU meets the requirements under Section 3 of Executive Order 13186, (66 FR 3853,
January 17, 2001), concerning the responsibilities of Federal agencies to promote the
conservation of migratory bird populations. The purpose of this MOU is to strengthen
migratory bird conservation through enhanced collaboration between DOE and the FWS, in
coordination with state, tribal, and local governments. This MOU does not remove the
Parties’ legal requirements under the Migratory Bird Treaty Act (MBTA) and other pertinent
statutes; thus it does not authorize the take of migratory birds. This MOU identifies specific
areas in which cooperation between the Parties will substantially contribute to the
conservation and management of migratory birds and their habitats. This MOU replaces the

previous 2006 MOU between DOE and the FWS.

B. Authorities
This MOU is entered under the provisions of the following laws and other authorities
available to the Parties:

¢ Bald and Golden Eagle Protection Act of 1940, as amended '(16 U.S.C. §§
668-668d) (Eagle Act)

o Department of Energy Organization Act of 1977, as amended (42 U.S.C. § 7256)



¢ Endangered Species Act of 1973, as amended (16 U.S.C. §§ 1531-1544) (ESA)

o Executive Order 13186, Responsibilities of Federal Agencies to Protect Migratory
Birds, 2001 (66 FR 3853} (EO 131806)

» Executive Order 13112, Invasive Species, 1999 (64 FR 6183) (EO 13112)

» Fish and Wildlife Coordination Act of 1934, as amended (16 U.S.C. §§ 661-666c¢)
(FWCA)

¢ Migratory Bird Conservation Act of 1929, as amended (16 U.S. C. §§ 715-715s)
(MBCA)

o Migratory Bird Treaty Act of 1918, as amended (16 U.S.C. §§ 703-711) (MBTA)

» National Environmental Policy Act of 1969, as amended (42 U.S.C. §§ 4321-4347)
(NEPA)

C. Missions of Both Parties

DOE

The mission of DOE is to ensure America’s security and prosperity by addressing its energy,
environmental, and nuclear challenges through transformative science and technology
solutions. DOE contributes to the future of the Nation by fostering energy efficiency and the
development of clean and renewable energy technologies; enhancing nuclear security through
defense and nonproliferation efforts; and advancing innovation and discovery in science and
technology. The Department, including the National Nuclear Security Administration
{NNSA), operates 24 preeminent research laboratories and sites (collectively DOE Sites or
sites), four power marketing administrations (Bonneville Power Administration (BPA),
Southeastern Power Administration (SEPA), Southwestern Power Administration (SWPA),
and Western Area Power Administration (WAPA)), as well as undertakes remediation of the
environmental legacy of Cold War activities at DOE sites across the country, All components

of DOE - including NNSA and the four power marketing administrations - are covered by this

MOU.

o The NNSA is responsible for the management and security of the nation’s nuclear weapons,



nuclear nonproliferation, and naval reactor programs. It also responds to nuclear and
radiological emergencies in the United States and abroad. Additionally, NNSA Federal
agents provide safe and secure transpottation of nuclear weapons and components and special

nuclear materials, and carry out other missions supporting the national security.

o The BPA mission is to create and deliver the best value for customers and constituents in
concert with others to assure the Pacific Northwest has an adequate, efficient, economical and
reliable power supply; a transmission system that is adequate to the task of integrating and
transmitting power from Federal and non-Federal generating units; and mitigation of the

Federal Columbia River Power System's impacts on fish and wildlife.

¢ The SEPA is responsible for marketing electric power and energy generated at reservoirs
operated by the U.S. Army Corps of Engineers. Southeastern does not own transmission

facilities and must contract with other utilities to provide transmission, or “wheeling” services,

for the Federal power.

e The SWPA markets hydroelectric power from U.S. Army Corps of Engineers multipurpose
dams, Southwestern operates and maintains 1,380 miles of high-voltage transmission lines,

substations, and a communications systen.

© WAPA markets and delivers reliable, renewable, cost-based hydroelectric power and related
services from 56 power plants operated mainly by the Bureau of Reclamation and U.S. Army

Corps of Engineers, Western operates and maintains the transmission system from its four

regional offices.

FWS

As a Federal agency within the U.S. Department of the Interior, the mission of the FWS is to
work with others to conserve, protect, manage, and enhance fish, wildlife, plants, and their
habitats for the continuing benefit of the American people. The FWS Division of Migratory
Bird Management serves as a focal point in the United States for policy development and
strategic planning, program implementation, and evaluation of actions designed to conserve

migratory birds and their habitats.



The FWS is legally mandated to implement the conservation provisions of the MBTA, which

includes responsibilities for managing migratory bird populations, domestic and international

coordination, and the development and enforcement of regulations that govern the take of

migratory birds. The MBCA and the FWCA mandate migratory bird habitat conservation,

including protection through acquisition, enhancement, and/or management to avoid and

minimize adverse impacts.

FWS programs that involve bird conservation activities include:

L.

The Division of Migratory Bird Management and the Migratory Bird Programs in the
FWS Regional Offices serve as focal points for policy development and strategic
planning. These offices develop and implement monitoring and management
initiatives that help maintain healthy populations of migratory birds and their habitafs

and provide continued opportunities for citizens to enjoy bird-related recreation.

The Division of Bird Habitat Conservation is instrumental in supporting habitat
conservation partnerships through the administration of bird conservation grant
programs and development of Joint Ventures that serve as major vehicles for

implementing the various bird conservation plans across the country.

Ecological Services Field Offices across the country serve as the primary contacts for
technical assistance and environmental reviews involving migratory bird issues. The
Field Offices coordinate with the Regional Migratory Bird Offices, as necessary,

regarding MBTA and Eagle Act permits and overall migratory bird conservation.

The Office of Law Enforcement is the principal FWS program that enforces the legal
provisions of the MBTA, Eagle Act, ESA, and other laws pertaining to migratory bird

conservation,

The National Wildlife Refuge System manages National Wildlife Refuges (NWRs})
and Waterfowl Production Areas across the country, many of which were established
to protect and conserve migratory birds, NWRs not only protect important bird
habitat, but also focus on monitoring migratory bird populations and restoring and

maintaining native habitats.



6. The Science Applications program works with other Service programs and partners to
ensure that the necessary science and tools are available for planning and implementing
the most efficient and effective conservation actions to protect fish and wildlife
including migratory birds. They facilitate regional self-directed science management
partnerships called Landscape Conservation Cooperatives to develop and apply shared

science capacity to conservation.

D. Statement of Mutual Interest and Benefit

DOE manages approximately 2.28 million acres of land, of which a substantial amount is
undeveloped and includes wetlands, shrub-steppe, shortgrass prairie, desert, and forested
areas. Much of these lands provide habitat for a variety of wildlife, including many species
of migratory birds. DOE takes its environmental stewardship role seriously and advocates an
environmental management system (EMS) approach, conforming to the ISO 14001:2004 (E)
International Standard, towards compliance with applicable environmental laws and
regulations and preservation of natural and cultural resources. Migratory birds are a part of
the natural and human-made environment at DOE sites, and proper management of migratory
birds and their habitats on DOE lands fosters vigorous and diverse species groupings. DOE
recognizes that some of its activities have the potential to affect migratory birds (e.g.,
transmission lines, power poles, invasive weed-control, and various construction and
deconstruction activities). To lessen the adverse effects on migratory birds, whenever

appropriate and feasible, DOE components currently:

1. Use bird-friendly transmission lines, insulators, and power poles designed to minimize
bird collisions and electrocutions, as suggested by the Avian Power Line Interaction

Committee (APLIC).

2. Sponsor workshops with Federal and private entities on minimizing electrocutions of

birds and bird collisions with electric utility structures.

3. Collaborate with public and private entities on research related to the conservation of

migratory birds and their habitats,

4. Monitor environmental cleanups and construction and deconstruction activities, and,
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when necessary and feasible, use conservation measures such as netting or noise

devices to discourage migratory bird nesting or schedule such activities to avoid

nesting seasons;

5. Use invasive weed management practices that pose minimal risks to migratory birds;

reseed areas with appropriate native plant species to encourage migratory bird use.

6. Operate according to habitat management plans developed by DOE for various bird
species such as the bald eagle, Mexican spotted owl, wood stork and southwestern

willow flycatcher, and other FWS Birds of Conservation Concern.
7. Restore and enhance the habitat of migratory birds, as practicable.

Pursuant to E.0, 13423, Strengthening Federal Envirommental, Energy, and Transportation
Management, and E.O. 13514, Federal Leadership in Environmental, Energy, and Economic
Performance, DOE components will continue to use EMSs at all DOE sites as a systematic
and structured approach to identify and address the environmental consequences of operations
and mission activities. In addition, DOE routinely uses the NEPA process to evaluate the
potential environmental effects of proposed Federal actions such as those carried out by the
renewable energy financial assistance and loan guarantee programs, including potentialiy
significant effects to migratory birds, and to consider reasonable alternatives to those actions.
Environmental Impact Statements will consider the means to mitigate adverse environmental
impacts from those actions as required by 40 CFR § 1502.16. Federal environmental laws
such as the ESA, Eagle Act, and the MBTA also apply to DOE, including DOE activities
involving funding of third parties. In cooperation with applicants, DOE prepares
environmental review documents, consults with relevant Federal, State, local, and Tribal

agencies, and oversees public involvement in the environmental review of DOE’s proposed

actions.

DOE has a long history of collaboration on issues related to migratory birds. For example,
DOE has for many years sought to address adverse environmental effects of energy
technologies through interagency collaboration and research and development activities, such

as serving on the FWS’s Wind Turbine Siting Guidelines Federal Advisory Committee,



co-leading the Solar Energy Development Programmatic Environmental Impact Statement
with the U.S. Department of the Interior, Bureau of Land Management, and developing
monitoring, avoidance and minimization technologies through partnerships such as the Bats

and Wind Energy Cooperative,

Both Parties have interests and responsibilities in the conservation and management of
America’s natural heritage and natural resources. The Parties agree that migratory birds are
important components of biological diversity, and that their conservation and management
will help to sustain ecological integrity and will serve the growing public demand for outdoor
recreation, conservation education, wildlife viewing, and hunting opportunities, Further, the
Parties mutually agree that if is important to: 1) conserve migratory birds and their habitats;
2) recognize that actions that may provide long-term benefits to migratory bird populations
may have short-term effects on individual birds or tocal populations; and 3) recognize that
restoration of migratory bird populations and habitats can be a long-term endeavor. It is in
the interests of both Parties that potential adverse effects, direct and indirect, are assessed, and
then avoided or minimized, to the extent practicable and within each Agency’s authority to do

so. In consideration of these premises, the Partics agree as follows,

E. Responsibilities of Both Parties

To the extent allowed by law, subject to the availability of appropriations and within

Administration budgetary limits, and in accord with DOE and the FWS missions and

capabilities, both Parties shall:

1. Protect, enhance, and manage habitats of migratory birds, to the extent practicable. This

includes:

a. Implementing management practices that avoid or minimize adverse effects on
migratory bird populations and their nesting, foraging, migration, staging or wintering
habitats. Examples include:

(1)When designing new projects, ensuring that they avoid important migratory bird

habitats and otherwise avoid or minimize direct and indirect effects of new projects on

migratory birds and their habitats, and when practicable and appropriate, restore and



enhance bird habitat.

(2) Instituting management practices for controlling non-native plants and animals to

protect migratory birds and their habitats.

(3) Using effective techniques to minimize the risk of collisions with structures

including power lines, buildings, and communication devices.
(4) Shielding night lights at facilities that might attract night-flying migrant.

(5) Constructing or utilizing engineered constraint systems to prevent migratory birds

from nesting or roosting in areas of recognized hazard.

Working collaboratively with Federal and State agencies, Tribal Nations and other
interested non-governmental entities to identify, protect, restore, enhance, monitor and

manage important migratory bird areas.

¢. Preventing or abating the pollution detrimental to migratory birds and their habitats.

2. Promote monitoring, research, and information exchange related to migratory bird

conservation and program actions that may affect migratory birds, and provide access to

information on environmental contaminants and other avian stressors that are relevant to

the conservation of migratory birds. This includes:

a.

As practicable and compatible with other study needs and program mandates,
collaborating on warranted studies: (1) on migratory bird species that may be affected
by agency actions, infrastructure, or facilities; and (2) to identify habitat conditions

essential to sustain migratory bird populations.

Sharing inventory, monitoring, and research results with other Federal and State
agencies and Tribal Nations, as appropriate, and among DOE elements, as practicable,

and with national repositories such as the Avian Knowledge Network.

Developing partnerships with other agencies and non-Federal entities to further bird

conservation, as practicable.

3. Identify and pursue training opportunities for appropriate DOE and DOE contractor

employees in appropriate methods and techniques to: 1) inventory and monitor migratory



birds; 2) assess population status of migratory birds; 3) assess temporal and spatial bird use
within project areas; 4) evaluate effects of projects on migratory birds; and 5) develop
management practices that avoid or minimize adverse effects and promote beneficial

proactive approaches to migratory bird conservation.

4. Participate annually, or as appropriate, in the interagency Council for the Conservation of

Migratory Birds. As identified in its charter, the duties of the Council include the

following:

a. Sharing the latest resource information to assist in the conservation and

management of migratory birds.

b. Developing an annual report of accomplishinents and recommendations related to

E.O. 13186.
c. Fostering partnerships to further the goals of E.O. 13186.

d. Selecting an annual recipient of a Presidential Migratory Bird Federal Stewardship

Award for contributions to the protection of migratory birds.

5. Periodicaily evaluate the measures taken under this MOU, which may include those
measures listed in sec. E.1.a, to protect, restore and enhance migratory birds, including
avoiding or minimizing the take of migratory birds, to determine whether the most
effective conservation measures are employed. These efforts will be coordinated through

the FWS’s Division of Migratory Birds.

6. Support efforts to promote the ecological, economic, and recreational values of migratory

birds by supporting outreach and educational activities and materials, as appropriate,

F. Responsibilities of the DOE

To the extent allowed by law, subject to the availability of appropriations and within
Administration budgetary limits, and in accord with the Department’s missions and

capabilities, the DOE shall:

. In keeping with the MBTA and Eagle Act, and other applicable laws, engage the FWS for

coordination regarding proposed actions that may have direct and indirect adverse effects
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on migratory birds or their habitats. This will typically be accomplished through DOE’s
confinued use of the NEPA process (o analyze the potential environmental effects of
proposed actions, including potentially significant effects to migratory birds, and to
consider reasonable alternatives to those actions including potential means to address
adverse environmental effects. Environmental Impact Statements will consider the means
to mitigate adverse environmental effects from those actions as required by 40 CFR
1502.16. DOE will evaluate information provided by the FWS on specific and
programmatic actions, including Federally funded energy projects, concerning the
presence, effects on, and conservation of migratory birds, and consider recommendations
provided by the FWS with repgard to those birds in departmental decision-making, When
appropriate, recipients of financial assistance will be notified to contact the FWS to discuss
compliance with appropriate laws protecting migratory birds, independent of DOE's
funding decision. In such instances, DOE will direct the recipients to the appropriate FWS

Regional Migratory Bird Permit Office.

Engage the FWS for coordination prior to DOE operations and activities with significant
adverse effects on migratory birds and their habitats, to initiate appropriate actions to avoid
or minimize the take of migratory birds. Identification of potential impacts will be
accomplished through DOE’s continued use of EMS as the management framework that
DOE components use at DOE sites for compliance with applicable environmental laws and
regulations. This may include the establishment of programs with objectives and fargets
to improve the conservation of migratory birds and, where appropriate, restore and/or
enhance bird habitats at each DOE site. This may also result in the development of
site-specific, species-specific conservation plans that describe conservation opportunities

to avoid or minimize facility- and project-related effects for migratory birds and their

habitat,

Engage the FWS on the development and implementation of strategies to continually
improve the conservation of migratory birds and their habitats in the conduct of

environmental cleanup activities at DOE sites. Statutory authorities on the protection of
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migratory birds and their habitats are recognized as potential ARARs' in project plans,
developed by DOE and approved by the U.S. Environmental Protection Agency, for
environmental legacy cleanup being conducted at DOE sites under the Comprehensive
Environmental Response, Compensation, and Liability Act. For example, the
environmental cleanup of the DOE Hanford site in Richland, Washington, includes
monitoring of bird populations and habitats, as appropriate and feasible, to facilitate
decisions about the need for, and effectiveness of, conservation efforts. DOE will
continue to make information relevant to migratory bird conservation at its environmental

cleanup sites available to the FWS,

4. Engage the FWS on the development and implementation of strategies to improve or
enhance the conservation of migratory birds and their habitats at the following National
Environmental Research Parks and other ecological resource preservation areas
established across the DOE Complex:

¢ Hanford Site, Richland, WA

o Idaho National Laboratory, Idaho Falls, ID

e Fermilab, Batavia, IL

* Nevada National Security Site, near Las Vegas, NV
¢ Los Alamos National Laboratory, Los Alamos, NM
o Savannah River Site, Aiken, SC

+ Oak Ridge Site, Oak Ridge, TN

Ecological Resource Preservation Areas have been established at:
¢ Brookhaven National Laboratory, Upton, NY
¢ Lawrence Livermore National Laboratory, Livermore, CA
e Sandia National Laboratories, Albuquerque, NM

e Sandia National Laboratories, Livermore, CA (wildlife reserve)

At these parks and preservation areas, DOE evaluates the environmental consequences of
energy use and development as well as strategies to mitigate these effects, DOE may

conduct research, among other activities at these DOE sites, to develop strategies for the

' Applicable or Relevant and Appropriate Requiremenis (ARARs)
11



preservation and enhancement of habitat for migratory birds; maintenance of bird
populations; restoration of populations that have been reduced or extirpated by human

activities; and minimization of human impacts on native species.

5. Engage the FWS on the development and implementation of strategies to improve or
enhance the conservation of migratory birds and their habitats at water impoundment
structures (e.g., dams and retention ponds) at the following DOE sites;

e Savannah River Site, Aiken, SC
» QOak Ridge Site, Oak Ridge, TN

e Fermilab, Batavia, IL

6. Engage the FWS on the exchange of best available scientific information regarding current
and emerging technological measures and practices to avoid or minimize adverse effects of
energy technologies on migratory birds through such forums as the National Wind
Coordinating Collaborative biennial Wind-Wildlife Research Meeting. Another
mechanism for information sharing is the National Renewable Energy Laboratory
(NREL)-administered Wind-Wildlife Impacts Literature Database (WILD), which can be

found at http://www.nrel. gov/wind/wild/. WILD is a publicly available, online,

searchable bibliographic database of documents, including journal articles, conference
proceedings, government publications, books, utility company reports, etc., that focuses on
the effects of wind energy development on wildlife. NREL also maintains an online
listing of NREL-published documents and reports on avian issues available at

http://www.nrel soviwind/avian reports.himi.

7. Consider FWS recommendations and suggested practices regarding energy development

to avoid or minimize direct and indirect effects on migratory birds and their habitats.

8. Advise private parties and landowners seeking to interconnect electricity generating
sources to DOE owned power transmission grids, to coordinate with the servicing FWS

Regional Office to determine applicable conservation requirements under the MBTA,
9. Advise the public of this MOU through a notice published in the Federal Register.

G. Responsibilities of the FWS
i2
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Unless otherwise specified, the following activities will be coordinated through the
appropriate Regional Migratory Bird Programs. To the extent permitted by law and subject
to the availability of appropriations and Administration budgetary limits, and to the extent that

the following obligations are in accord with agency missions and capabilities, the FWS shall:

1. Work to identify special migratory bird habitats (e.g., migration corridors, stopover

habitats, nesting habitats) under the stewardship of DOE,

2. Provide assistance to identify particular species and habitats that would benefit most from

agency land management decisions.

3. Initiate new or provide greater support for long-terin research and monitoring programs for

birds on DOE and adjacent lands, as funding and appropriate opportunities allow.

4. Through the FWS Division of Migratory Birds, keep DOE informed of the latest directions
in bird conservation that might affect DOE activities, tands or policies by providing

information on:

a. Changes to the MBTA and its regulations and procedures, or other acts and their

regulations affecting migratory birds;
b. Population trends of species that might be affected by activities on DOE lands;
c. Changes to the list of Birds of Conservation Concern;

d. Changes in, updates to, or additions to national and regional bird conservation
plans (e.g., Pariners in Flight bird conservation plans, United States Shorebird
Conservation Plan, North American Waterbird Conservation Plan, and the North

American Waterfow] Management Plan); and

e. Updated protection measures for reducing human-caused bird mortality as new

information becomes available.

H. Definitions

Action - a program, activity, project, official policy (such as a rule or regulation), or formal

plan directly carried out by a Federal agency.
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Avian Knowledge Network (AKN) - is an international network of governmental and

non-governmental institutions and individuals linking avian conservation, monitoring and
science through efficient data management and coordinated development of useful solutions
using best-science practices based on the data,  'With data collections covering North, Central
and South America and all migratory bird flyways, AKNs collective knowledge and best
practices to answer conservation information needs are growing through common data

structure and collaborative problem-solving. http.//www.avianknowledge.net/

Birds of Conservation Concern - published by the Fish and Wildlife Services’ Division of

Migratory Bird Management, refers to the list of migratory and non-migratory birds of the
United States and its Territories that are of conservation concern. The most current version
of the list, Birds of Conservation Concern 2008, is available at:

(http://www.fws.gov/migratorybirds).

CFR - Code of Federal Regulations.

Effects - a change or changes to natural resources and the components, structures, and

functioning of affected ecosystems.

Energy facilities - power generation or energy transmission infrastructure.

Incidental take — see Take.

Intentional take — see Take.

Migratory bird - an individual of any species protected by the Migratory Bird Treaty Act. A
list of migratory birds can be found in 50 CFR § 10.13:
http//www. gpo.gov/fdsys/pkg/CFR-2002-title50-vol I/pd f/CFR-2002-title50-vol 1 -sec10-13,

pdf.

North American Waterbird Conservation Plan (NAWCP) - a coalition of Federal and State

government agencies, non-governmental organizations, and private interests focusing on the
conservation of waterbirds, primarily marsh birds and colonial waterbirds:

http://wswvw . waterbivdconservation org/nawep.himl.

Notth American Waterfowl Management Plan (NAWMP) - a coalition of Federal and State
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government agencies, non-governmental organizations, and private interests focusing on the

conservation of waterfowl:

(http://www.fws. gov/birdhabitat/NAWMP/{iles/IimplementationFramework. pdf).

National Enviromnental Policy Act (NEPA) - requires Federal agencies to prepare a detailed

analysis of the environmental impacts of their proposal and alternatives and to include public
involvement in the decision making process for actions significantly affecting the quality of

the human environment,

Partners in Flight (PIF) - a cooperative effort involving partnerships among Federal and State

government agencies, non-governmental organizations, conservation groups, foundations,
universities, and industry focusing on the conservation of land birds

(www.partnersinflight. org).

DOE site - refers to the location where DOE or related contractors, organizations or other
entities conduct operations. These include contractor-operated DOE owned or leased
facilities at discrete locations across the U.S.  In the case of Government Owned Government
Operated (GOGO) facilities (including Power Administrations), it refers to the DOE
operating organization. See site descriptions at DOE National Laboratories and Technology

Centers at http://energy.gov/organization/labs-techcenters.hitm and at NNSA at

hitp://www.nnsa.energy. sov/aboutus/ourlocations.

Species of Concern ~ refers to several categories of birds including: 1) species listed in the

periodic report, Birds of Conservation Concern, published by the FWS Division of Migratory

Bird Management (http://www.fws.gov/migratorybirds); 2) priority migratory bird species

documented in the comprehensive bird conservation plans (North American Waterbird
Conservation Plan, U.S. Shorebird Conservation Plan, Partners in Flight Bird Conservation
Plans); 3) species or populations of waterfow] identified as high, or moderately high,
continental priority in the North American Waterfowl Management Plan; 4) listed threatened
and endangered bird species in 50 CFR § 17.11; and 5) MBTA-listed gamebirds of
management concern (as listed in the Birds of Management Concern list

(http:/fwww. fws.gov/mipgratorybirds),
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Take — to pursue, hunt, shoot, wound, kill, trap, capture or collect or attempt to pursue, hunt,
wound, kill, trap, capture or collect (50 CFR § 10.12). The Executive Order further defines
“take” to include intentional take, meaning take that is the purpose of the activity in question,
and unintentional (incidental) take, meaning take that results from, but is not the purpose of,

the activity in question, Intentional and unintentional take constitute take as defined by the

MBTA. The regulations implementing the Eagle Act define take to mean pursue, shoot,

shoot at, poison, wound, kill, capture, trap, collect, destroy, molest, or disturb bald and golden

eagles (50 CFR § 22.3).

Unintentional take — See Take.

United States Shorebird Conservation Plan (USSCP) - an effort undertaken by a partnership

of Federal and State government agencies, non-governmental organizations, and private
entities to ensure stable and self-sustaining populations of all shorebird species are restored

and protected (http://www.fws.gov/shorebirdplan/USShorebird. htm).

Dispute Resolution

Prevention of potential conflicts or resolutions of disagreements between the Parties will be
attempted first at staff levels and elevated through the respective organizational levels if
necessary, Conflict prevention or traditional Alternative Dispute Resolution processes will

be used to attempt to achieve consensus.

Collaborative processes, including informal meetings or negotiations, will be used to avoid or
minimize a dispute, If the dispute already has developed, more traditional processes may be
appropriate, such as mediation or a negotiation assisted by a neutral third party. Notification
of potential conflict or a dispute by either Party must be put in writing and attempts to resolve
the matter at the Field level should occur within 30 days of the date of written notification. If
there is no resolution at this level within 30 days, either Party may elevate the issue to the

appropriate officials.
Agreement

It is mutually agreed and understood that:
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‘This MOU in no way alters or diminishes any Party’s responsibilities under any statute or

other legal authority.

Either Party may terminate this MOU, in whole or in part, at any time before the date of

expiration by providing the other Party 30 day’s written notice to that effect.

Changes to this MOU shall be made by means of written modification(s) bilaterally
executed by the Parties, This instrument in no way alters a Party’s obligations to conduct
environmental analyses, including compliance with NEPA requirements. Modification

of this MOU may be made by the issuance of a written amendment(s) signed and dated by

the signatories,

This MOU in no way resfricts either Party from participating in similar activities with

other public or private agencies, governments, organizations, or individuals,

. Documents furnished to a Party under this MOU may be subject to the Freedom of
Information Act (FOIA, 5 U.S.C. § 552). A Party shall not release documents originating
in the other Party to a FOIA requester, Rather, the Party shall forward such document(s)

to the originating Party for review, determination, and response directly to the requester.

. This is not a binding contract but is an MOU, which broadly states basic understandings
between the Parties hereto of the tasks and methods for performing the tasks, described
herein. The details of the levels of support to be furnished one organization by the other
with respect to funding shall be developed in specific interagency agreements or other
agreements, subject to the availability of funds. This MOU shall not be used to obligate
or commit funds or as the basis for the transfer of funds. This instrument does not
establish authority for noncompetitive award of any contract or other agreement. Any
contract or agreement for training or other service must fuily comply with all applicable

requirements for competition.

Any press releases that reference this MOU, or the relationship established between the

Parties of this MOU, shall have prior approval of both Parties.
Periodic meetings of the Parties shall be scheduled to review progress and identify
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opportunities for advancing the understandings in this MOU, Collaboration under this
MOU shall be in accordance with the applicable statutes and regulations governing the

respective Parties.

9. This MOU does not require changes to current contracts, permits or other third-party
agreements. The MOU recognizes that DOE may not be able to implement some

elements of the MOU uatil such time as DOE has successfully included them in formal

planning processes.

10. This MOU is intended only to improve the internal management of the Executive Branch
of the Federal Government and does not create any right or benefit, substantive or
procedural, separately enforceable at law or equity by a party against the United States, its

agencies or instrumentalities, its officers or employees, or any other person.

11. This MOU takes effect upon the signature of DOE and FWS and shall remain in effect for
five years from the date of execution. This MOU may be extended or amended upon

written request of either DOE or FWS and the subsequent written concurrence of the other

Party.
12. The principal contacts for this MOU are as follows:

Josh Silverman Brad Bortner

Director, Office of Sustainability Support  Chief, Division of Migratory Bird Management
Office of Health, Safety, and Security U.S. Fish and Wildlife Service

U.S, Department of Energy U.S. Department of the Interior
1000 Independence Avenue, SW 4401 N. Fairfax Drive, MS 4107
Washington, DC 20585 Arlington, VA 22203

Signatories: $64DLM
o
Dan Ashe
hd Segtity Officer Director

artimentf of Energy U.S. Fish and Wildlife Service
U.S. Department of the Interior

DATE 9////1 3 oare AUG 2 62013
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Bruce Held

Acting Administrator

National Nuclear Security Administration
U.S. Department ofyEnergy

DATE SEP 12 2013
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