Wright Solar Park Habitat Conservation Plan
Environmental Assessment Comments and
Responses to Comments

The public comment period on the Draft Environmental Assessment (EA) for the Wright Solar Park
Habitat Conservation Plan (HCP) began on January 13, 2015 and ended on March 16, 2015 (80
Federal Register [FR] 1660). Two comment letters were received during the 60-day public comment
period, including one comment letter from a state agency and one comment letter from two non-
governmental organizations. One additional comment letter was received after the public comment
period closed, but is considered in this document to be responsive to comments and concerns
specific to the proposed action. Table 1 lists the name and affiliation of the commenters and the
number that was assigned to the comment letter (e.g., SA1). Copies of all comment letters are
provided below.

Table 1. Agencies and Organizations that Provided Comments on the Draft Wright Solar Park HCP EA

Letter Number Commenter / Title Agency /Organization Date

SA1 Jeffrey R. Single, Ph.D., Regional California Department of Fish March 11, 2015
Manager, and Wildlife

NGO1 Kim Delifino, California Director Defenders of Wildlife March 16, 2015
Ileene Anderson, Senior Scientist Center for Biological Diversity

NGO2 Kaylee Dolen, Administrative Friends of Animals March 23,2015

Assistant Project Coordinator

The National Environmental Policy Act (NEPA) requires that a federal lead agency consider all
comments received during a review and comment period, and provide a response to all comments
that are considered substantive. For the purposes of the Wright Solar Park HCP EA, substantive
comments include all comments that requested clarification or modification of an alternative;
requested clarification, improvements, or modifications to the existing analysis, methodology, or
assumptions included in the EA; questioned the accuracy of the information presented; or presented
new information relevant to the analysis. All substantive comments in each letter received during
the public comment period were labeled with a unique identification number (e.g., SA1-1).
Responses to substantive comments are provided below. All comments, including those that were
determined not to be substantive, were reviewed and considered by U.S. Fish and Wildlife Service
(Service) staff in preparing this document.
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jurisdiction, CDFW is concerned about potential Project-related impacts to several special status
species, including but not limited to, San Joaquin kit fox (Vulpes macrotis mutica, SIKF), which
is listed as threatened and endangered pursuant to the California Endangered Species Act
(CESA) and the Federal Endangered Species Act (FESA), respectively, California tiger
salamander (Ambystoma californiense, CTS), which is listed as threatened pursuant to CESA
and FESA, Swainson's hawk (Buteo swainsoni, SWHA), which is listed as threatened pursuant
to CESA, and blunt-nosed leopard lizard (Gambelia sila, BNLL) which is listed as endangered
pursuant to CESA and as fully protected by the State. Our specific comments follow.

Potential Impacts and Recommendations

San Joaquin Kit Fox: The Project is located within a critical portion of the remnant north-south T
movement corridor for the SIKF. CDFW and the United States Fish and Wildlife Service
(USFWS) consider the Santa Nella area a “pinch-point" in the connectivity between the north
and south SJKF populations, and the associated movement corridor is considered critical to the
continued existence and genetic diversity of the northern SJIKF population. There is a very SA1-1
narrow area remaining in the Santa Nella vicinity that is usable for kit fox north-south movement, g
and the proposed Project creates a major barrier between the Los Banos Valley core kit fox
population and the northern kit fox population. An influx of individuals from the Los Banos
Valley is thought to be critical to the continued existence and genetic diversity of the northern kit
fox population. The Project would substantially reduce the remaining habitat in the north-south
movement corridor and could result in its permanent fragmentation.

Since the dry-farmed agricultural and grassland portions of the Project area are likely to support
foraging and denning kit fox, respectively, prior to any ground-disturbing activities in this area
that could result in "take”, as defined by Section 86 of the Fish and Game Code, acquisition of a
State Incidental Take Permit (ITP) is warranted to comply with CESA. CDFW is prohibited by
the Califoria Code of Regulations, Title 14, Section 783.4(4)b to issue an ITP that would SA1-2
Jeopardize the continued existence of this species. As the Project is currently proposed in the
DEA and DHCP, it is uncertain if COFW would be able to make a “No Jeopardy" finding due to
the connectivity constraints posed by the Project as proposed. A “No Jeopardy” finding by
CDFW is necessary for issuance of an ITP.

Implementation of the proposed Project, in conjunction with other development planned in the W
Santa Nelta Community Specific Plan (SNCSP), as well as the previously approved Fox Hills
and Villages of Laguna San Luis developments, would likely result in permanent fragmentation
of the north-south migratory corridor of SIKF. Unless additional accommodations for SUIKF
movement are developed within the Project design, the proposed Project could result in
extirpation of the northem range of SJKF. The wildlife corridors proposed to aid in the SA1-1
movement of SJKF are within existing electrical line easement areas and are crossed by Project cont.
access roads and are not necessarily or consistently compatible with the needs of special status
and other native wildlife species, since these areas are subject to management activities
required by and of the utility companies, are not managed for the purposes of species
conservation, and cannot be protected in perpetuity through conservation easements.
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In addition, while CDFW encourages installing artificial dens, we would like to note that the SA1-3
ability for this to increase kit fox use of an area and thus mitigate impacts has not been
demonstrated.

For the reasons stated above, Project implementation would, at a minimum, impact the entire
420,000 acres of kit fox range north of the Project area in addition to the Project footprint. In
order to permit the Project under CESA, Project modifications would be required, including but SA1-1
not limited to suitable movement corridors being established through the Project area, protected cont.
in perpetuity via conservation easement, and managed for the purpose of providing ideal
foraging, denning, and movement areas for kit fox specifically. It is important to note that the 1
potential inability to meet ITP issuance criteria creates potential permitting difficulties for any
Project-related actions considered by ather State or local agencies, both for their possible CESA
permitting needs and also in relation to compliance with Fish and Game Code Section 2055
(conservation of threatened and endangered species by State Agencies, Boards, and SA1-2
Commissions). cont.

Blunt-Nosed Leopard Lizard: CDFW has jurisdiction over fully protected species of birds,
mammals, amphibians, reptiles, and fish, pursuant to Fish and Game Code sections 3511,

4700, 5050, and 5515. Take of any fully protected species is prohibited, and CDFW cannot
authorize their take in association with a general project except under the provisions of a

Natural Communities Conservation Plan (NCCP). The Project is not within an NCCP area. The T
fully-protected BNLL is known to occupy habitat within the vicinity of the Project site and may
occur within the non-native annual grasslands and the dry-farmed areas of the Project site. SA1-4
BNLL are also known to frequent berms and roadways and may utilize the easement corridors
within the Project site. Because CDFW cannot authorize take of BNLL in association with the =
Project since it is a fully protected species, be advised that the possession of an ITP from the
USFWS for the take of BNLL does not negate the State requirement for full avoidance of BNLL.
Therefore, CDFW recommends the DEA and DHCP be revised to include enforceable mitigation
measures to preclude take on the Project site during construction, operation, maintenance and
decommissioning activities. For example, we recommend construction, operation, maintenance
and decommissioning activities avoid all observed BNLLs by a minimum of the distance that
BNLLs are known or expected to travel within their home range, based on telemetry,
mark-recapture, or other data. Additional buffers may also be warranted to ensure that the SA1-4
Project would not reduce species' abundance or distribution over time due to habitat loss. The cont.
proposed 50-foot avoidance buffers from BNLL occurrences would neither avoid direct take of
BNLL during construction nor provide for the persistence of individual lizards after construction
is complete. CDFW also recommends that relocation of BNLLs and destruction of burrows be
prohibited as this would be a form of take and would therefore violate Fish and Game Code
Section 5050.

SA1-5 -

i —

Lake and Streambed Alteration: CDFW has regulatory authority with regard to activities
occurring in streams and/or lakes that could adversely affect any fish or wildlife resource,
pursuant to Fish and Game Code sections 1600 et seq. Section 1602(a) of the Fish and Game
Code requires an entity to notify CDFW before engaging in activities that would substantially
change the bed, channel, or bank of a stream or substantially divert or obstruct the natural flow
of a stream. Because Project activities are proposed that will involve work within the bed, bank,
or channel of a stream, acquisition of a Streambed Alteration Agreement will likely be necessary

SA1-5
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and submittal of a Streambed Alteration Notification (Notification) to CDFW will be required.
The Notification should include all Project-related stream disturbances and mitigation for the
disturbances in order for CDFW to efficiently determine which streams are within COFW SA1-5
jurisdiction. This will reduce the need for CDFW to require extensive additional environmental cont.

review for a Streambed Alteration Agreement for the Project in the future. 1

Project Description, Mitigation Measures and CEQA Comments: CDFW has identified
several inconsistences between the Project description and the biological impacts described in
the DEA, the DHCP, and the Draft and Final Environmental Impact Report (DEIR and FEIR) that
were submitted to CDFW for CEQA review. In addition, the Project as described in the DEA
and DHCP, does not reflect the revised Project design or the revised mitigation measures that SA1-6
were adopted by the Lead Agency during the CEQA review process for the protection of
special-status species, nor does it address the comments CDFW made on the DEIR and FEIR
during the CEQA review process (Attachments A and B). Therefore, CDFW recommends the
DEA and DHCP be revised to incorporate the revised Project description and mitigation
measures adopted by the Lead Agency during the CEQA review process and address the
comments CDFW made on the DEIR and FEIR during the CEQA review process. 1

Thank you for the opportunity to comment on the Wright Solar Park DEA and DHCP. If you
have any questions regarding these comments, please contact Lori Bono, Senior Environmental
Scientist Specialist at (559) 243-4014, extension 350, or lori.bono@wildlife.ca.gov.

Singerely,

Jeffr %?Ie

Regional Manag
Attachments (2)

cc: Thomas Leeman
United States Fish and Wildlife Service
2800 Cottage Way, Room W-2805
Sacramento, California 95825-1846

James Holland

Merced County Planning and Community
Development Department

2222 M Street

Merced, California 95340

ec: Julie Vance
California Department of Fish and Wildlife
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Response to Comment SA1-1

The potential effects of the Proposed Action Alternative on San Joaquin kit fox movement corridors
are described in Section 3.3 of the Draft EA (page 3.3-30). As described in that section, construction
of the Proposed Action Alternative could disrupt kit fox movement through the project site and
would result in the permanent loss or degradation of 1,200 acres of low quality denning, foraging,
and movement habitat. Although the Proposed Action Alternative would retain some permeability
for wildlife by retaining a 300-foot wide area of grassland within the transmission line corridor
along the north-south boundary of the project site, impacts on species movement through this area
would occur, and are disclosed in the EA.

Potential cumulative impacts on biological resources, including San Joaquin kit fox movement, are
described in Section 4.4 of the Draft EA (pages 4-4 to 4-6). As described in that section, the Fox Hills
development would adjoin the northeast corner of the project site and would be located on both
sides of Interstate 5 (I-5), although all proposed land uses west of -5 (and adjacent to the project
site) would be associated with open space uses, including a golf course, and would allow for San
Joaquin kit fox movement at night. In addition, the biological opinion for the Fox Hills development
includes several avoidance and minimization measures to reduce potential impacts on San Joaquin
kit fox and their habitat, including the establishment of a preserve of at least 378 acres, speed limits
during project activities, placement of escape ramps in all trenches or holes that are left open for
longer than 24 hours, provisions for an on-site biological monitor to inspect potential dens and
confirm San Joaquin kit fox absence prior to excavation, weekly compliance inspections, and
completion of a Service-approved revegetation plan (U.S. Fish and Wildlife Service 1994). As a
result, the Fox Hills development is not anticipated to contribute to a cumulative effect on wildlife
movement west of -5 or adjacent to the project site.

Continued development in the community of Santa Nella is expected to contribute to the cumulative
loss of open space in the vicinity. Much of the development within this urban community is planned
for low-density residential development which allows for no more than six units per acre, with a
minimum lot or parcel size of 6,000 square feet (Merced County 2013). Although continued buildout
of this community would likely result in a loss of San Joaquin kit fox habitat, our assessment
concludes that it would not appreciably impede San Joaquin kit foxes from moving north and south
across State Route (SR) 152, particularly given the low density of the population north of SR 152.

The highest priority for San Joaquin kit fox conservation in the region is to protect the local Santa
Nella satellite population and to retain a connection between that population and the Panoche
Valley. Neither the Fox Hills development nor continued buildout of the community of Santa Nella
would result in a loss of connection between these populations. Similarly, potential effects on kit fox
movement from the Proposed Action Alternative would be limited to movement within the local
region, not between populations. Moreover, project-specific and cumulative effects on movement
within the local Santa Nella satellite population of kit fox as a result of the Proposed Action
Alternative would be offset by maintenance of all areas outside of the footprint of the solar facility as
managed grasslands; establishment of a permanent buffer along the western edge of the project site
to allow for kit fox movement (see below); and preservation in perpetuity of approximately 2,450
acres of grazed grasslands southeast of the project site (i.e., the offsite mitigation lands). The offsite
mitigation lands include key parcels that support the protection of movement corridors connecting
San Joaquin kit fox populations in western Merced County with the core San Joaquin kit fox
population in Panoche Valley to the south. In addition, the conservation strategy provided in the
HCP (and summarized in Chapter 2 of the Draft EA) includes design, avoidance, and minimization
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measures to reduce impacts on kit fox movement through the project site (i.e., specially designed
perimeter fencing; installation of low-intensity, directional, and focused exterior lighting; and
installation of artificial escape dens along the outside edge of the solar array).

The commenter suggests that the wildlife corridors proposed to aid in the movement of San Joaquin
kit fox are within an existing electrical line easement area; are crossed by project access roads; and
are not necessarily or consistently compatible with the needs of special-status and other native
wildlife species because the areas are subject to management by utility companies. While the
commenter accurately states that the wildlife corridors within the project site are associated with
existing electric and gas transmission lines and currently managed as dry-farmed agricultural land,
under the Proposed Action Alternative, those rights-of way would be revegetated in a low grassland
condition. We anticipate that a low grassland condition will provide higher habitat value for San
Joaquin kit fox than the current dry-farmed agriculture due to an increase in the prey base for kit fox
and lack of regular disturbance.

Further, as requested by the commenter during a separate permitting process, Wright Solar Park,
LLC (applicant) has agreed to modify the site design and establish a permanent buffer between the
toe of the slope and the western edge of the project site that is at least 500-feet wide (Figure 1). This
buffer would be on the flat part of the valley and would be revegetated and managed in a low
grassland condition to increase prey availability and natural denning opportunities, and to provide a
movement corridor past the project site. The buffer, which would encompass approximately 285
acres, would be placed under a conservation easement and protected in perpetuity.

The following measure has been added to the list of General Avoidance and Minimization Measures
provided in Section 5.3.2 of the HCP to reflect the modified site design and establishment of a
permanent western buffer. This modification is also reflected in the errata to the Draft EA.

= A buffer that is at least 500 feet wide shall be incorporated into the site layout on the west
side of the project area, starting at the toe of the slope, or lands under the control of the
applicant, if those lands are further into the project area than the toe of the slope. The buffer
will extend into the project area. No solar panels or permanent structures will be placed in

the buffer and the portion of the buffer under control of the project applicant will be placed
under a conservation easement in perpetuity and managed as low grassland suitable for San

Joaquin Kit fox and associated grassland species.

We will consider the potential effects of the Proposed Action Alternative on San Joaquin kit fox
habitat and movement corridors in our decision on whether or not to issue an incidental take permit
(ITP) to the applicant.

Response to Comment SA1-2

The applicant has applied for a State ITP from the California Department of Fish and Wildlife
(CDFW) to authorize the incidental take of three state-listed species: California tiger salamander,
Swainson’s hawk, and San Joaquin kit fox. The applicant is negotiating the terms of the State ITP
with the commenter (CDFW).

Response to Comment SA1-3

Comment noted. Artificial dens are not proposed under the HCP.
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Response to Comment SA1-4

Section 3.3.1 (pages 3.3-11 to 3.3-12) in the Draft EA describes the status, range, habitat, and
potential occurrence of blunt-nosed leopard lizard within and adjacent to the project site. As
suggested by the commenter, the more heavily grazed annual grasslands at the project site
represent potential habitat for the species, while steeper areas, croplands, and patches of annual
grasslands within the croplands provide low quality habitat.

Species-specific avoidance and minimization measures for blunt-nosed leopard lizard are provided
in Section 5.5.3 of the Draft HCP (pages 5-7 to 5-8) and Table 2-1 in the Draft EA (pages 2-14 to 2-
15). These measures include a requirement for preconstruction surveys of suitable habitat prior to
ground-disturbing activities; removal or relocation of occupied burrows in collaboration with CDFW
and the Service, and in accordance with approved protocols; development of a CDFW and Service-
approved relocation plan; a prohibition on the use of monofilament plastic for erosion control; and
limits (based on air temperature) on when mowing is allowed onsite.

In response to comments, the applicant has revised the HCP avoidance measure for pre-construction
surveys to strengthen avoidance procedures for blunt-nosed leopard lizard. All other components of
that avoidance measure remain the same:

= To minimize the potential for take of blunt-nosed leopard lizards during O&M activities, a
qualified biologist will survey areas of suitable habitat for blunt-nosed leopard lizards 24
hours prior to ground disturbance to determine suitability for blunt-nosed leopard lizards.

These areas include remnant patches of annual grassland that occur along roadsides and in
other areas that have not been cultivated. Roads will also be surveyed because blunt-nosed

leopard lizards utilize roadways for basking on warm days. A qualified biologist will search
the work area for ground squirrel or gopher burrows and mark any burrows within the
work area with visible pin flags. A buffer distance of at least 50 feet will be maintained
around burrows to avoid collapsing them. If burrows cannot be avoided and it is determined
that the activities will destroy the burrows, the burrows will be excavated by hand under
the direct supervision of the supervisory project biologist. If it is determined that the
burrow is occupied by a blunt-nosed leopard lizard, the lizard will be allowed to leave the
burrow and move to an area that will not be disturbed.

»= During the active season for blunt-nosed leopard lizards (generally starting April 15; but
any time of year with temperatures of 77 degrees Fahrenheit as measured 2 centimeters
above the ground), prior to any planned ground-disturbing construction, 0&M, or
decommissioning activities, such as the regrading of project site roads, a biologist with

experience in surveying for blunt-nosed leopard lizard shall assess site conditions for
supporting the species.

o Ifsite conditions are determined to be suitable for blunt-nosed leopard lizard at that
time, then presence/absence surveys for the species shall be conducted within and

adjacent to the proposed area of ground disturbance. Surveys shall be conducted
according to the most recent agency-approved survey protocol (i.e., CDFW protocol
unless the Service develops survey protocols for this species during the permit term). A
qualified biologist shall search the work area for ground squirrel or gopher burrows and
mark any burrows within the work area with visible pin flags. A buffer distance of at
least 50 feet shall be maintained around burrows to avoid collapsing them. If burrows
cannot be avoided and it is determined that the activities will destroy the burrows, the
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burrows shall be excavated by hand. If it is determined that the burrow is occupied by a

blunt-nosed leopard lizard, the lizard shall be allowed to leave the burrow and move to
an area that will not be disturbed.

o No ground-disturbing maintenance activities shall occur in or adjacent to areas where

blunt-nosed leopard lizard have been detected until a Service- and CDFW-approved
avoidance and monitoring plan is in place.

If a blunt-nosed leopard lizard is observed on the project site, work would not progress until an
agency-approved avoidance plan is in place. Approval and implementation of an avoidance plan
would ensure take avoidance of this species without creating a buffer equal to the distance of
expected movement within the home range, as suggested by the commenter. The appropriate buffer
would be determined based on the circumstances of the site, the species observation, and the type of
activity that is occurring at the time.

Response to Comment SA1-5

Comment noted. The applicant acknowledges that direct take of blunt-nosed leopard lizard is
prohibited by the California Fish and Game Code and that a Streambed Alteration Agreement may be
required for any impacts on waters of the State. We also note that under the Federal Endangered
Species Act of 1973, as amended (16 United States Code [U.S.C.] 1531 et seq.) (ESA), the Service can
exempt (under ESA Section 7) or issue an ITP (under ESA Section 10) for any federally listed species
under our jurisdiction. This take may include species protected under various state or local laws or
regulations. However, compliance with the ESA does not alleviate or exempt an applicant’s
responsibility to comply with all applicable laws, including all relevant portions of the California
Fish and Game Code, prior to implementing a proposed project.

Response to Comment SA1-6

Comment noted. The development of the environmental impact report (EIR) by Merced County and
the EA by the Service are independent actions subject to independent timelines and
comment/response processes. Changes, corrections, and clarifications have been made to the Draft
EA and Draft HCP based on public and agency comment on the EA, HCP, and EIR (where
appropriate), and modifications to the project as a result of the California Endangered Species Act
(CESA) compliance process. These changes are summarized in errata to the Draft EA and in the Final
HCP and are intended, in part, to reflect the revised site plan and conservation strategy developed in

response to comments by CDFW.Beth-of these- documents-are provided-as-attachmentsto-the
lecisiond fort] L action.

All revisions to the EA are within the scope and analysis of the Draft EA and do not change our
consideration or conclusions regarding the environmental consequences of the proposed action or
alternatives.
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Comment Letter NGO1
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energy production, and the generation of electricity from solar power, in particular.
However, like any project, proposed solar power projects should be thoughtfully planned to
minimize mmpacts to the environment. In particular, renewable energy projects should avoid
impacts to sensitive species and habitats, and should be sited i proximity to the areas of
electricity end-use 1n order to reduce the need for extensive new transmission corridors and
lines and the efficiency loss associated with extended energy transmission. Only by
maintaining the highest environmental standards with regard to local impacts, and effects on
species and habitat, can renewable energy production be truly sustainable.

As we transition toward a clean energy future, it 1s imperative for our future and the future
of our wild places and wildlife that we strike a balance between addressing the near term
impact of industrial-scale solar development with the long-term mmpacts of climate change
on our biological diversity, fish and wildlife habitat, and natural landscapes. To ensure that
the proper balance 1s achieved, we need smart planning for renewable power that avoids and
minimizes adverse impacts on wildlife and lands with known high-resource values.

The proposed Project 1s 2 2,731+ acre, 200 mw solar PV power project located
approximately 1 mile north of the Los Banos Creek Reservoir and 5 miles southeast of the
San Luis Reservoir. Current land use within the Project site 1s primarily dry-farmed
agriculture in the form of winter wheat, and cattle grazing. Most of the Project area has been
disked and tilled annually, with these disturbed areas focused upon for permanent solar
development within the Project area. Running through the middle of the Project site from
the southeast to the northwestern corners 1s the Los Banos — Panoche 230 kV transmission
line owned by PG&E that will be used to carry the Project’s generated solar power output to
the grid.

Grazing lands and almond orchards surround the Project site on nearly all sides, with the
San Luis Reservoir State Recreation Area and Agua Fria Multi-Species Conservation Bank
directly adjacent to the south and west respectively. Clearly the project may conflict with the
existing conservation investments in these areas as well as an important movement corridor
between these existing conservation areas. Indeed, the movement corridor in this region of
the kit fox range 1s particularly important as it 1s part of a pinch point between the northern
and southern kit fox populations and 1s considered critical to the continued existence and
genetic diversity of the northern population.

The proposed Wright Solar Park would include the following components:
e Access roads
e DV Solar modules
e Tracker components
e Direct current (dc) to ac power mnverters
e Medium voltage transformers
e Medum voltage collection system
e Project substation
e Interconnection switching station

e Battery energy storage system (BESS)

Defenders of Wildlife /Center for Biological Diversity - 2
Wright Solar Park HCP and EA Comments
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habitats, and/or critical movement corridors. Moreover, if the project financing 1s
so tenuous, we strongly suggest that bonding be put i place through the life of the
project so that end-of-life restoration requirements of this HCP will have adequate
funding to be implemented as required.

Key Minimization, Mitigation and Monitoring Plans Not Provided

The EA fails to include key plans for public review. The EA states that these plans
will be relied upon for adequate mitigation but they are unavailable include:

e detailed decommissioning and site reclamation plan (EA at 2-10 and other
places);
site-specific revegetation plan (EA at 2-10 and 13 and other places);
relocation plan for California tiger salamander (EA at 2-14);
relocation plan for blunt-nosed leopard lizards (EA at 2-14);

grazing management plan (EA at 2-17) for both the project site grazing and
the mitigation lands;

compliance monitoring plan (EA at 2-17);

effects monitoring plan (EA at 2-17);

effectiveness monitoring plan (EA at 2-17);

construction fugitive dust control plan (EA at 2-19);

cultural resources response plan (EA at 2-20);

stormwater pollution prevention plan (EA at 2-21)

hazard materials emergency response plan (EA at 2-21)

spill prevention, control, and countermeasure plan (EA at 2-21)

fire prevention plan (EA at 2-21);

Habitat Management Plan for the offsite mitigation lands (EA at 3.3-34 and
other places)

e operations and management plan where protections for elderberry trees will
be put i place (EA at 3.3-306); and
e Avian Protection Plan (EA at 3.3-38)

In addition to no Avian Protection Plan being provided (see below), we are
particularly concerned about the lack of an onsite habitat management plan as well as
the habitat management plan for the mitigation lands, both of which involve
livestock grazing. The focus for the grazing management needs to be to enhance
impacted species habitat — that must be the guiding principle for any livestock
grazing utilize don site or on the mitigation lands. The absence of these plans, as part
of the public review process, makes it 1s impossible for the public and
decisionmakers to know what 1s being proposed regarding livestock grazing, much
less the adequacy of meeting conservation standards.
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Inadequate Impact Assessment

Construction

The construction related take assessment in section 4.4.1 mistakenly
considers construction actwvities to be less intensive than dry-farming. Dry-
farming involves sporadic activities related to planting and harvesting. The
rest of the time there 1s very little human activity. Whereas the construction NGO1-9
activities will be an intense source of continuous human activity, machinery,
vibration, noise, dust, and potential spills over 2.25 years of construction.
The construction activity will result in continued disruption of the air quality,
sights, sounds, and smells in the Project area which has to be expected to be
disturbing and stressful to wildlife including the covered species.

Blunt Nosed Leopard Lizard

Section 4.5.1 discusses the various actions which can be expected to cause
“take” of the fully protected blunt nosed leopard lizard (BNLL). The
discussion dismisses construction activities as a potential source of “take”.
While the HCP calls for a BNLL translocation plan to be developed so that
any BNLL encountered on site (during construction or operation) could be NGO1-10
moved out of harm’s way, translocations of reptiles often result in mortality®,
and therefore “take” under CESA would occur. The HCP should be revised
to fully address construction related “take” of BNLL and consider additional
ways to avoid impacts to BNLL during construction and minimize the need
for any translocations. 1

Inadequate Analysis of Cumulative and Indirect Impacts in the EA

The HCP needs to broaden the analysis of cumulative effects to the range of the

“covered species”. Indeed close to thirty projects have been built, are permitted, or NGO1-11
are going through the environmental review process now, and must be considered n

the cumulative effects analysis.

A cumulative impact 1s “the impact on the environment which results from the
incremental impact of the action when added to other past, present, and reasonably
foreseeable future actions regardless of what agency (Federal or non-Federal) or
person undertakes such other actions. Cumulative impacts can result from
individually minor but collectively significant actions taking place over a period of
time.” 40 C.F.R. § 1508.7. The Ninth Circuit requires federal agencies to “catalogue”
and provide useful analysis of past, present, and future projects. City of Carmel-By-The-
Sea v. U.S. Dept. of Transp., 123 F.3d 1142, 1160 (9th Cir. 1997); Muckleshoot Indian
Tribe v. U.S. Forest Service, 177 F.3d 800, 809-810 (9th Cir. 1999).

The EA 1dentifies only two cumulative projects in the general vicinity of the NGO1-12
proposed project, but does not identify the numerous other projects that have been
buult, are permitted but unbuilt, or are proposed to be built in the vicinity of the

® Dodd and Seigel 1991
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project or across the ranges of these highly imperiled species that are “covered
species” under the HCP.

The EA also fails to consider all reasonably foreseeable impacts in the context of the
cumulative impacts analysis. See Native Ecosystems Council v. Dombek, et al, 304 F.3d 886
(9thCir. 2002) (finding future timber sales and related forest road restriction
amendments were “reasonably foreseeable cumulative impacts™). Finally, the EA fails | NgO1-12
to provide the needed analysis of how the impacts might combine or synergistically
interact to affect the environment in the range of the “covered species”. See Klamath-

Siskiyou Wildlands Ctr. v. BLM, 387 F.3d 989, 995-96 (9™ Cir. 2004).

cont.

The NEPA regulations also require that indirect effects include changes to land use
patterns. “Indirect effects” include those that “are caused by the action and are later
in time or farther removed in distance, but are still reasonably foreseeable. Indirect
effects may include growth inducing effects and other effects velated to induced changes in the
pattern of land use, population density or growth rate, and related effects on air and water and other
natural systems, including ecosystems.”” 40 C.F.R. §1508.8(b) (emphasis added).

The proposed Project 1s located in within a key pinch point for wildlife movement
and its development could have regional impacts to wildlife movement and the NGO1-13
covered species in particular. In addition to projects in western Merced County, the 1
cumulative effects assessment should have but did not consider projects in other
Counties including but not limited to: o1l and gas development in the Elk- NGO1-12
Hills/LoKern Core Area, renewable energy development in Carrizo Core Area and
potentially in the Panoche Core Area, numerous other types of developments in key J
connectivity areas.

cont.

Further, paragraph 2 of Section 4.7 states “...an additive effect to the constraints on
movement around the I-5/ SR 152 pinch point is not anticipated to result from project construction
or operation.” This 1s not supportable. 1,400 acres of solar panels and related support NGO1-11
facilities surrounded by fencing (even if kit fox friend fencing 1s used) 1s not
equivalent to open space and natural habitat. The development of the Project will, in
fact, exacerbate the pinch point and that 1s a significant cumulative effect of the
Project.

cont.

Close to 30 solar projects, many oil and gas projects and numerous other
development projects including housing projects have been recently built, are
permitted, or are going through environmental review withimn areas identified as high NGO1-13
conservation value for the San Joaquin kit fox and other rare species. The
cumulative impacts analysis needs to include all projects throughout the “covered
spectes” ranges, not just the subset in Merced County.

cont.

Among the cumulative impacts to resources that have not been fully analyzed are
population-wide impacts to the “covered species” and mmpacts to golden eagles. The
cumulative impacts to the resources of the ranges and connectivity for the “covered species”
has not been fully identified or analyzed, and mitigation measures have not been fully
analyzed as well. =

NGO1-12
cont.
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Response to Comment NGO1-1

Please refer to the following responses regarding the commenter’s specific concerns about the
adequacy of the conservation strategy.

Response to Comment NGO1-2

As described in Response to Comment SA1-6, the development of the EIR by Merced County and the
EA by the Service are independent actions subject to independent timelines and comment/response
processes. Where appropriate, changes, corrections, and clarifications have been made to the Draft
EA and Draft HCP to reflect public and agency comment on the EA, HCP, and EIR (where
appropriate), as well as modifications to the site design and conservation strategy resulting from
the State ITP application process. These changes are summarized in errata to the Draft EA and in the
Final HCP, both of which are also provided as attachments to our decision documents on the
proposed action.

Response to Comment NGO1-3

Comment noted. As described in Response to Comment SA1-5, under the ESA, the Service can
exempt (under ESA Section 7) or issue an ITP (under ESA Section 10) for any federally listed species
under our jurisdiction. This take may include species protected under various state or local laws or
regulations. However, compliance with the ESA does not alleviate or exempt an applicant’s
responsibility to comply with all applicable laws, including all relevant portions of the California
Fish and Game Code, prior to implementing a proposed project.

Project proponents in California have essentially two mechanisms to comply with CESA: (1) prepare
a natural community conservation plan (NCCP) (in compliance with the Natural Community
Conservation Planning Act); or (2) apply for a State ITP in compliance with CESA Section 2081 (b).
The applicant has chosen to comply with CESA through a 2081 (b) application, and is currently
negotiating the terms of that permit with CDFW. Requiring the applicant to prepare an NCCP is
outside the jurisdiction of the Service, and outside the scope of the proposed action being
considered by the Service.

Response to Comment NGO1-4

NEPA requires the analysis of a reasonable range of alternatives that are consistent with the
proposed federal action and its related purpose and need. As described in Section 1.5 of the Draft EA
(page 1-3), the purpose and need of the proposed federal action is to achieve the following goals:

e Protect, conserve, and enhance the survival of the covered species (i.e., California tiger
salamander, blunt-nosed leopard lizard, and San Joaquin kit fox) and their habitat in the covered
lands.

e Provide a means and take steps to conserve the ecosystems on which the covered species
depend.

e Contribute toward the long-term survival and recovery of the covered species through
protection and management of the covered species and their habitat.

e Respond to Wright Solar Park’s application for an ITP based on the covered activities proposed
in the HCP and in consideration of the applicant’s objectives, which are to develop an
economically viable and commercially financeable solar energy facility that can provide
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renewable energy to the Northern California power grid. To achieve these objectives, the
applicant has indicated it must place the proposed facility in a location with the potential to
produce solar power exceeding 480 gigawatt hours, and in an area with a low cost connection to
an existing electrical transmission system.

This purpose and need establishes the basis for determining whether other viable alternatives to the
proposed action may meet the intended purpose, applicant’s objectives, and reduce potential effects.

Given that the proposed federal action would not specifically authorize development, but rather
respond to an application for an ITP, evaluating a range of development scenarios that the applicant
has not proposed, or development on lands that the applicant does not own and for which incidental
take authorization has not been requested, is beyond the scope of the proposed action. The Service
is responding to the application for an ITP and the applicant’s proposed HCP, including the HCP’s
proposed permit area. The ESA does not direct the Service to evaluate the merits of the underlying
lawful activities that trigger the applicant's need for an ITP; rather, the Service is directed to
evaluate the HCP against the statutory and regulatory permit issuance criteria. Accordingly,
potential alternatives to the proposed issuance of an ITP based on the HCP, and not the merits of the
proposed solar park, are the focus of the Service's analysis.

The discussion of alternatives eliminated from further consideration in Section 2.3 of the EA (pages
2.2-23 through 2.2-24), as referenced by the commenter, were included to provide the public with
the context necessary to understand why those alternatives would not meet the applicant’s
objectives, which is the trigger for the applicant’s application for an ITP. ANeitheran offsite rora
reduced-footprintalternative, as described in the EA, would not be responsive to the applicants
request for an ITP for the covered activities described in the HCP, and would not meet the Service’s

purpose and need for the proposed action. -Regarding a reduced footprint alternative, the proposed
solar project as initially proposed to the Service had a larger footprint than what was presented as
part of the Proposed Action. The Applicant and Service negotiated a smaller footprint, which is what
the HCP was based on and what was evaluated as the Proposed Alternative. However, as noted in
our Response to Comment SA1-1, the proposed site design has been modified by the Aapplicant in
response to comments provided by CDFW during the State ITP application process. The revised site
design would reduce the footprint of the proposed solar facilitate to allow for a buffer along the
western perimeter of the site. Specifically, the site design now includes establishment of a
permanent buffer between the toe of the slope and the western edge of the project site that is at
least 500-feet wide (Figure 1). This buffer would be on the flat part of the valley and would be
revegetated and managed in a low grassland condition to increase prey availability and natural
denning opportunities for San Joaquin kit fox, and to provide a movement corridor past the project
site. The buffer, which would encompass approximately 285 acres, would be placed under a
conservation easement and protected in perpetuity.

The commenter also recommends that bonding be put in place to ensure adequate funding of
decommissioning actions. Financial assurance is a requirement of the project decommissioning and
reclamation plan provided in support of Merced County’s Conditional Use Permit for the project
(CUP No. 12-017). Specifically, prior to issuance of a building permit by Merced County, the
applicant is required to provide financial assurance of the costs associated with decommissioning
(as provided in the decommissioning and reclamation plan) in the form of a surety bond; irrevocable
letter of credit; trust fund in accordance with the approved financial assurances to guarantee that
deconstruction shall be completed in accordance with the approved decommissioning plan; or other
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financial assurances as reviewed and approved by Merced County (Alexander Project Services
2013).

The commenter also states the Service should ensure “end-of-life restoration requirements of this
HCP will have adequate funding to be implemented as required.” The HCP includes avoidance and
minimization measures that must be implemented during decommissioning to reduce potential
effects on covered species as a result of decommissioning activities (see Draft HCP Section 5.3.2 and
5.3.3, pages 5-4 through 5-8); however, the HCP conservation strategy does not rely on
decommissioning as an-avoidance, minimization, or mitigation measures. The Service’s issuance
criteria related to assured funding (50 Code of Federal Regulations [CFR] 17.22(b) and 17.32(b)) is
meant to apply to the operating conservation strategy (i.e., the mitigation, management/adaptive
management, and monitoring program), as well as funding and procedures to deal with unforeseen
circumstances. The Aapplicant is not required to ensure all development related impacts associated
with covered activities are conducted or funded. See Response to Comment NGO1-24 for additional
discussion of the adequacy of decommissioning costs.

Response to Comment NGO1-5

Most of the plans mentioned by the commenter would be developed as part of the construction
process and, in part, as required components of the grading permit application submitted to Merced
County. It is commonplace for these plans to be developed following ITP issuance, and most are
subject to review and approval by the Service, County, or both. Many of the plans noted by the
commenter would be developed as part of the Habitat Management Plan (HMP), which would guide
management of the offsite mitigation lands and would include specifics regarding the grazing
program. Where necessary, the EA or EIR include performance standards that would be met by the
applicable plan in order to reduce an effect identified in the EA or to reduce an impact to a level
below significance in the EIR. From a timing perspective, the HMP would be prepared after all
federal, state, and local permit conditions are final to ensure they are accurately captured in the
plan, which would become part of the conservation easement placed over the mitigation lands.

As suggested by the commenter, the grazing program on the offsite mitigation lands would be for
the sole purpose of managing habitats for species. Performance criteria for grassland habitats would
be written based on species biology and grazing operator(s) would be required to manage to those
metrics. The site would be monitored on an at least an annual basis to determine whether
performance metrics are being met.

The Avian Protection Plan (APP) is currently being reviewed by the Service’s Migratory Bird
Division. A copy of that plan, which was specifically required by Merced County, was also provided
as an appendix to the Draft EIR and available for public review during the California Environmental
Quality Act (CEQA) process. The APP includes design and operational measures to avoid and
minimize waterfowl and shorebird mortality or injury from project infrastructure, including new
transmission lines and lighting association with construction and operation of the solar facility.
Similar to the HCP, the APP includes a training program to educate facility staff on relevant federal
and state regulations, the consequences of non-compliance, and the process for reporting dead or
injured wildlife. The APP also includes monitoring and reporting requirements, including ongoing
monitoring by staff for dead and injured birds during the first 3 years of the project, routine
reporting by facility staff over the life of the project, and an avian mortality study for the first 3 years
of project operations. Annual reports on avian mortality and monitoring results must be submitted
to the Service, CDFW, and Merced County. The APP also includes an adaptive management
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requirement, where adaptive management measures may include actions to reduce raptor
mortality, such as the installation of perch discouragers to prevent raptors from using facilities, and
measures to reduce the risk of collision with solar panels, such as a hazing program with visual or
auditory deterrents.

Response to Comment NGO1-6

The submission of an application for an ITP under Section 10(a)(1)(B) of the ESA is a voluntary
action. If an application is submitted, an HCP must be developed and submitted to address the take
of federally listed animal species associated with covered activities (ESA Section 10(a)(2)(A)); the
inclusion of proposed, candidate, or unlisted species in an HCP is not required and is at the
discretion of the applicant (U.S. Fish and Wildlife Service and National Marine Fisheries Service
1996). In general, applicants typically consider various criteria in determining what species to cover
in an HCP, such as potential impacts; species current and potential future status; the potential for
the species to occur on the project site; and whether habitat or other life history requirements may
be present on site. Species covered in the Wright Solar Park HCP were selected based on their
probability to occur within the project site during construction and operation of the project, and the
need for federal incidental take authorization for those species.

A more robust discussion of the importance of the San Joaquin Valley to migratory birds has been
added to the environmental setting section of the EA. Potential effects on migratory birds as a result
of the Proposed Action Alternative are described in Section 3.3.2 of the Draft EA (pages 3.3-37
through 3.3-38). The Draft EA analysis acknowledges that the proposed solar arrays have the
potential to attract migratory waterfowl and shorebirds that could mistake the grouped panels for a
body of water. The attraction of waterfowl to the project site could result in mortality from the
collision with panels, fences, and transmission lines and by attracting water birds that are
dependent on water for taking flight (e.g., grebes). The use of anti-reflecting coating to reduce
reflection from the solar panels, a site design requirement provided in Chapter 2 of the Draft EA,
may reduce this impact. In addition, the Aapplicant would be required to develop an APP prior to
implementation of the Proposed Action Alternative to monitor avian mortality and injury from
collisions with proposed solar infrastructure. Monitoring results may inform design and operational
measures over the life of the proposed action to further reduce this impact if it occurs.

Compliance with the Migratory Bird Treaty Act (MBTA), and issuance of a Migratory Bird Permit for
take of MBTA-protected species (as defined under the MBTA), is independent of the ITP process_for
federally listed animal species under the ESA. An HCP can only serve as a special use permit under
the MBTA when it covers an ESA listed migratory bird; the Wright Solar Park HCP does not cover
any federally-listed birds_and therefore cannot serve as a special use permit under MBTA. -In
instances where take of MBTA-protected species is anticipated, an applicant would need to apply for
a Migratory Bird Permit from the Service’s Regional Migratory Bird Permit Office. Also see Response
to Comment NGO1-8 for additional information about the assessment of migratory birds in the EA,
including golden eagle.

Response to Comment NGO1-7

Please refer to Response to Comment NGO1-5 on the availability of the APP for public review.
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Response to Comment NGO1-8

As noted in Response to Comment NGO1-6, species selected for coverage under an HCP are at the
discretion of the project applicant. Species covered in the Wright Solar Park HCP were selected
based on their probability to occur within the project site during construction and operation of the
project and the need for incidental take authorization for those species.

The potential for golden eagles to occur in the project vicinity is summarized in Table 3.3-2 (page
3.3-17), and the loss of foraging habitat as a result of the Proposed Action Alternative is described in
Section 3.3.2 (page 3.3-37). There are no known golden eagle nest locations close enough to the
project site to be affected by construction or operation of the facility, nor are there any nest sites
available in the project area where golden eagles could nest in the future. Since no nest locations are
in or near the project area, potential effects on golden eagles would be limited to the loss of foraging
habitat. Cultivated agricultural land without a robust population of small mammals, such as
California ground squirrels, provides low quality foraging habitat for golden eagles, which rely on
rodents as their primary prey base. Since nearly all of the impacts from the Proposed Action
Alternative would be on cultivated agricultural land, the impact on golden eagles would be minimal.
The grasslands that exist within the project footprint are remnant patches along roadsides or on
steep slopes, and are not large enough to support a prey base for golden eagles.

The commenter states that protocol-level aerial surveys for eagle nests were not completed during
preparation of the Draft EIR. The protocol the commenter refers to is a 2010 Service survey
protocol, Interim Golden Eagle Inventory and Monitoring Protocols and Other Recommendations. This
survey protocol appears on the Service’s Oklahoma Ecological Services Field Office’s website in a
section under wind energy. This protocol, or ones similar to it, are typically used for wind energy
projects, especially in California, where the potential for take under the Bald and Golden Eagle
Protection Act (Eagle Act) is high due to the placement of wind turbines in areas of heavy golden
eagle use, and because there have been documented golden eagle deaths from collisions with
spinning turbines.

The proposed project has a low likelihood of take of golden eagles. “Take” under the Eagle Act is
defined to include actions to “pursue, shoot, shoot at, poison, wound, kill, capture, trap, collect,
molest, or disturb” (16 U.S.C. 668c). Disturb is defined in the regulations as “to agitate or bother a
bald or golden eagle to a degree that causes, or is likely to cause, based on the best scientific
information available: (1) injury to an eagle; (2) a decrease in its productivity, by substantially
interfering with normal breeding, feeding, or sheltering behavior; or (3) nest abandonment, by
substantially interfering with normal breeding, feeding, or sheltering behavior.” The Eagle Act is not
a habitat management law and habitat loss, by itself, is not take under the Eagle Aact. -To constitute
take under the Eagle Act definition of disturb, a loss of habitat must agitate or bother an eagle to the
extent that the loss causes or is likely to cause an injury to, a decrease in the productivity of, or nest
abandonment by, an eagle.

As discussed above, there are no eagle nests in the vicinity of the project site, and implementation of
the proposed project would not substantially interfere with normal feeding behavior because the
site only provides low quality foraging habitat for eagles. Accordingly, the loss of foraging habitat
under the Proposed Action Alternative is not expected toweuld-net result in take of eagles, as
defined under the Eagle Act. -Additionally, as described in Section 3.3 of the Draft EA (page 3.3-37),
the permanent protection of 2,450 acres of land for covered species is also expected to result in
beneficial impacts to special-status and migratory birds, including golden eagles.
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Response to Comment NGO1-9

Section 4.4.1 in the Draft HCP does not compare the impacts caused by construction of the solar
project with impacts caused by activities related to dry-farming. Rather, the section acknowledges
that the baseline condition of the project site is dry-farmed agricultural land, which does not provide
high quality habitat for San Joaquin kit fox. This low quality habitat would support few, if any,
individual foxes, especially for more than just transient movements. Accordingly, construction-
related impacts associated with the proposed project are considered in the context of that baseline
condition.

Both Section 4.4.1 in the Draft HCP (page 4-3) and Section 3.3.2 of the Draft EA (pages 3.3-29
through 3.3-30) describe potential construction-related impacts on San Joaquin kit fox, including
disruption of normal behavior due to construction noise and increased human activity, direct
mortality, loss or degradation of habitat, and disruption of San Joaquin kit fox movement. Species-
specific avoidance and minimization measures to reduce these construction-related effects are also
identified in the HCP and summarized in the Draft EA (Table 2-1), and include compensatory
mitigation to offset effects that cannot be avoided.

Response to Comment NGO1-10

Section 4.5 of the Draft HCP (page 4-6) states that it is unlikely for blunt-nosed leopard lizards to
occur within the portions of the project site where construction would occur due to low quality
habitat conditions. Despite this low probability, to avoid any potential for take of this species during
construction, the conservation strategy for this species requires the applicant to complete
preconstruction surveys prior to ground disturbance (see Section 5.5.3). If any blunt-nosed leopard
lizards are sighted during those surveys, full avoidance would be required.

In response to comments and at the request of CDFW, the applicant has revised the HCP avoidance
measure specific to preconstruction surveys for blunt-nosed leopard lizard. The revised text specific
to this measure is provided in Response to Comment SA1-4.

Response to Comment NGO1-11

Section 10(a)(2)(A) of the ESA requires applicants to specify “the impact which will likely result
from [the] taking.” The impact of the taking refers to the impact that take associated with covered
activities will have on covered species. It does not specifically identify a requirement to analyze the
range wide condition of each covered species, nor does it specifically require an applicant to
evaluate cumulative effects. However, as stated in the Habitat Conservation Planning and Incidental
Take Permit Processing Handbook (HCP Handbook), “the applicant should help ensure that those
considerations required of the Services by Section 7 have been addressed in the HCP” (U.S. Fish and
Wildlife Service and National Marine Fisheries Service 1996:3-15). Accordingly, the Wright Solar
Park HCP addresses the cumulative effects of the covered activities over the permit term in relation
to past, present, and reasonably foreseeable future projects in western Merced County. -Theis
discussion of cumulative impacts in the HCP and EA areeffeets-is intended to support the internal
consultation that the Service will conduct to satisfy our requirements under Section 7 of the ESA.
The Service will farther-consider and analyze cumulative effects, both within the action area
(environmental baseline) and range wide (status of the species), on each covered species in our
biological opinion. If the Service’s biological opinion results in a non-Jeopardy and non-Adverse
Modification decision, and the Service determines, after considering public comment, that the HCP is
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statutorily complete and that permit issuance criteria have been satisfied, we must issue the permit
(HCP Handbook; 50 CFR 13.21).

The referenced sentence in Section 4.7 of the Draft HCP (page 4-11) indicating the proposed project
would not have an additive effect on San Joaquin kit fox movement around the I-5/SR 152 pinch
point was focused on the area between that highway interchange and San Luis Reservoir, including
O’Neill Forebay and the town of Santa Nella Village. The solar project would be located 2.5 miles
south of that location. While there could be a regional effect on movement, it would not add to the
existing movement constraints from urbanization and infrastructure (roadways and reservoirs) at
the specific location of the I-5/SR 152 interchange. These cumulative effects are further described in
Section 4.4 of the Draft EA (pages 4-4 through 4-6). Please refer to Response to Comment SA1-1 and
NGO1-12 regarding cumulative effects on San Joaquin kit fox.

Response to Comment NGO1-12

Section 4.4 in the Draft EA (pages 4-2 through 4-9) considers ongoing land management activities
and other future land use planning efforts or large scale projects in the vicinity of the project site
that could contribute to the cumulative effects of the proposed action. In general, the geographic
boundary used in the cumulative effects analysis extended through western Merced County to
account for other reasonably foreseeable regional or landscape level projects that could contribute
to a combined cumulative impact on resources directly or indirectly affected by the proposed action,
consistent with Council on Environmental Quality (CEQ) guidance (Council on Environmental
Quality 1997). For some resource areas, such as air quality, the cumulative effects analysis area was
expanded to reflect the scope of potential cumulative impacts (e.g., to include the entire air basin).

The analysis in the Draft EA is not limited to the consideration of two development projects, as
suggested by the commenter. Instead, the analysis considers ongoing non-cultivated agricultural
practices in Merced County; ongoing development associated with the Santa Nella and Los Banos
communities; continued operation of the Los Banos Reservoir, San Luis Reservoir, O’Neil Forebay,
and Billy Wright County Landfill; and future development of the Fox Hills urban, mixed-use
community. The Service determined that these ongoing and reasonably foreseeable projects could
contribute to cumulative impacts under the proposed action and should be considered in the EA to
provide the public and decisions makers with the analysis necessary to make an informed decision
on the proposed action.

Consideration of other projects in the cumulative impact analysis—including oil and gas
development in the Elk-Hills/Lokern Core Area (Kern County), renewable energy development in
the Carrizo Core (San Luis Obispo County) and Panoche Core Area (Fresno County), and other
regional developments—are not warranted because the potential impacts of those projects would
be attenuated by a large distance. Further, the stressors on San Joaquin kit fox populations in each of
those locations is different than those disclosed in the Draft EA for the low density population of San
Joaquin kit foxes that persists between the Panoche Core Area and the Santa Nella satellite
population. Similarly, the analysis adequately considers a reasonable range of cumulative projects in
the vicinity of the proposed action to determine the cumulative effects on the other covered species,
including California tiger salamander and blunt-nosed leopard lizard.

The Service’s proposed federal action - issuance of an ITP to the applicant for activities covered in
the HCP - does not approve or entitle the solar development proposed at the project site. The
cumulative effects analysis attempts to delineate the cause-effect relationships between the
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underlying federal action and the subsequent decisions of other federal, state, regional, and local
entities that have direct jurisdiction over the specifics of the development.J&i

cosibletoanabsealndirectelfe elated-te-the-possible-construetion-of-the-solarfacitity- The

cumulative analysis therefoere-considers a reasonable range of attenuated, project-specific effects
that would be subject to review by other agencies at a level of detail sufficient to meet the goals of
determining the reasonably foreseeable environmental consequences of each of the alternatives.
See Response to Comment NGO1-8 for a discussion of the potential effects of the project on golden
eagles and why that analysis is adequate.

Response to Comment NGO1-13

Please refer to the response to SA1-1 for a discussion of the potential cumulative impacts of the
Proposed Action Alternative on San Joaquin kit fox movement corridors.

Response to Comment NGO1-14

Avoidance and minimization measures described in the conservation strategy provided in the Draft
HCP were revised to be more actionable. Terms such as “should” and “will” were replaced with the
word “shall,” when describing a commitment by the applicant. Those changes are reflected in the
Final HCP, which is provided as an attachment our decision documents.

Response to Comment NGO1-15

As described in Section 5.3.2 of the Draft HCP (page 5-4), at least 30 days prior to the onset of
ground-disturbing activities, the applicant will submit the name(s) and credentials of a supervisory
project biologist to the Service for approval. The supervisory project biologist will be responsible for
approving and overseeing all project biological monitors and other biologists performing biological
work on the project site.

Section 5.3.2 of the Draft HCP (page 5-5) specifies reporting requirements under the HCP and does
not provide any exemptions due to trade secrets or confidentially. Moreover, requiring the applicant
report observations of covered species to the California Natural Diversity Database (CNDDB) would
ensure species information is not withheld from the public under a confidentiality agreement or
non-disclosure statement.

Response to Comment NGO1-16
Comment noted. The first sentence under Section 5.3.2 of the Draft HCP was modified as follows:

“All employees, consultants, and contractors will receive environmental training prior to the
commencement of construction activities.”

Environmental training for grazing operators is not specifically included in this measure, although
the applicant anticipates coordinating with the landowner during development and implementation
of the HMP. Grazing operations were found in the Section 4(d) rule for California tiger salamander to
be important to the continued survival of the species and exempt from the take prohibitions of the
ESA (69 FR 47212). Moreover, it is unlikely that grazing operations will result in take of kit fox or
blunt-nosed leopard lizard; therefore, measures to minimize the potential for take of these species—
including the need for environmental training—are not warranted.
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Response to Comment NGO1-17

By definition “preconstruction” surveys are completed prior to the commencement of construction.
Section 5.3.2 of the Draft HCP (page 5-5) has been revised to state:

= A map of the location of all observations of covered species observed during
preconstruction surveys and during monitoring will shall be prepared and submitted to the
Wildlife Agencies. This information will shall be presented to the CNDDB.

Response to Comment NGO1-18

Please see response to comment NGO1-10 for changes to the blunt-nosed leopard lizard avoidance
and minimization measures.

Response to Comment NGO1-19

The reference to a 40-year conservation easement over the offsite mitigation lands in Section 6.3.1
of the Draft HCP (page 6-4) was an error. The following changes were made to that section to reflect
the conservation easement would be provided in perpetuity.

All totals include a 10% contingency that could be used for additional costs such as changes in
management or monitoring needs in response to adaptive management. This contingency fund
could also be used to address unforeseen circumstances at the discretion of the Applicant. The
one-time costs exclude the cost of acquiring the 48-year conservation easement on the 2,450-
acre mitigation site (i.e., land acquisition and transactional costs). This cost would be borne by
the Applicant as part of overall project costs. There are no costs identified in perpetuity on the
project site, because the project site would be returned to pre-project conditions prior to permit
expiration and no further mitigation would be required after the permit term ends. Because
there would be 1,200 acres of permanent impacts to kit fox habitat, annual management and
maintenance of the mitigation site must be implemented in perpetuity. Therefore, those costs
are identified as occurring in perpetuity.

The conservation easement will be held by a Service- and CDFW-approved third party organization
with experience holding, monitoring, and reporting on conservation easements.

Response to Comment NGO1-20

The offsite mitigation lands are occupied by San Joaquin kit fox, whereas no San Joaquin kit fox have
been documented using the project site. Use of the project site by San Joaquin kit fox has been
assumed based on its location within the range of the species, the type of habitat present, and the
proximity to species occurrences in the region. The same is true for California tiger salamander and
blunt-nosed leopard lizard. Neither species has been documented on the project site, but suitable
habitat is present on the offsite mitigation lands (and presence is likely) due to occurrence records
on adjacent properties—similar to the project site. In fact, take coverage has only been sought by the
applicant for these two species because of the prospect that they could move into the project site
during the anticipated 40-year operational life of the solar facility as habitat conditions improve
once cultivated agricultural activities cease.

-The Service considers the offsite mitigation lands as suitable habitat and believes that presence of
both species is highly likely due to the close proximity of known occurrences and suitable aquatic
breeding habitat for California tiger salamander (see Draft HCP Section 5.4.3, page 5-10).
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Additionally, as noted in the Draft HCP (see Section 5.4.3, page 5-10), the offsite mitigation lands
include a known and presumed extant occurrence of blunt-nosed leopard lizard along the western
boundary (CDFW 2013; see Occurrence 8).

We agree that occupancy of the offsite mitigation lands should be confirmed. Similarly, as suggested
by the commenter, species surveys would be conducted on the offsite mitigation lands as part of the
inventory period during the development of the HMP.

Response to Comment NGO1-21

As suggested by the commenter, the HMP will outline specific, measureable, achievable, and time
bound objectives that are informed by the biological objectives of the HCP, the needs of covered
species, and the best scientific data available on species habitat function in response to
management. Please refer to the Response to Comment NGO1-5 for a discussion of the timing and
development to of the HMP.

Response to Comment NGO1-22

The cost of adaptive management is one reason that a contingency fund is established and
maintained as part of the endowment. See the revised Final HCP text in Response to Comment
NGO1-19. Additional easement and infringement defense costs have been added to Table 6-3 in the
Draft HCP as follows:

Table 6-3. Estimated Costs of Long-Term Management of Mitigation Property

Cost Per Total Cost

Management Action? Total Units Per Year Unit Per Year
Maintain Fences and Gates 2 events $600 $1,200
Road Maintenance 0.20 event $600 $600
Maintain Existing Livestock Water 1 event $300 $1,500
Features
Vandalism Monitoring Assume this will be completed - -
by livestock operator
Habitat Monitoring 0.5 events $3,000 $1,500
Easement Monitoring 1 event $1,500 $1,500
Easement & Infringement Defense 0.025 event (1 time in 40 years) $50,000 $1.250
Annual Reporting to Wildlife Agencies 1 event $2,000 $2,000
Subtotal $9,550
Contingency 10% $955
Total Long-Term Management Cost $10,505
Total Endowment $420,200
(Assumes a 2.5% Net Rate of
Return)

a Livestock grazing operation is assumed to be revenue neutral.
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Response to Comment NGO1-23

The commenter did not provide the names of “other mitigation projects” where cost estimates for
long-term management activities are higher, nor did the commenter provide the higher costs
associated with those projects. Therefore, the Service cannot directly respond to these comments.
However, in general, the costs for management actions associated with the Wright Solar HCP are
expected to be low relative to other mitigation projects because management of the grassland-
dominated habitat associated with the offsite mitigation lands would be a livestock grazing regime
very similar to that which is currently in place. However, when the final easement is recorded and
HMP written, final costs will be be reviewed by the Service (and likely CDFW since the applicant has
applied for a CESA 2081(b) permit) and the easement holder to verify that final costs include all
necessary mitigation and management actions.

Response to Comment NGO1-24

Table 6-4 in the Draft HCP (page 6-7) has been updated to include costs associated with completing
biological surveys during decommissioning, which were inadvertently left out of the Draft HCP.

The applicant has not included a cost of inflation in the decommissioning estimate. This is due to the
financial assurances for decommissioning required by Merced County’s Conditional Use Permit (see
Response to Comment NGO1-4) and the anticipated salvage value of the steel, cooper, and panels
(which will far exceed removal costs).

Table 6-4. Estimated Cost of the Labor Required to Decommission the Wright Solar Park

Labor Unit $/Unit Estimated Cost
Biological Surveys
Biological Monitoring 120 days $800 $96,000
during Construction
Conduct Employee & 2 training Included in $0
Contractor sessions monitoring
Training/Education line item
Preconstruction Surveys 6 surveys Included in $0
before new monitoring
ground line item
disturbance
Blunt-Nosed Leopard 1 plan $2,500 $2,500
Lizard & California Tiger
Salamander Relocation
Plan
Blunt-Nosed Leopard 1 relocation $500 $500
Lizard Relocation
California Tiger 1relocation $500 $500
Salamander Relocation
Exclusion Fencing - to be 500 feet $10/foot $5,000
installed between the work
area and the alkali vernal
pool
Wright Solar Park Habitat Conservation Plan April 2015

Environmental Assessment

54

ICF 00462.13



U.S. Fish and Wildlife Service Comments and Responses

Labor Unit $/Unit Estimated Cost
Removal Summary Civil Removal

Road/Surfaces 688 hours $75 $51,600-00

Fence/Signage 168 hours $50 $8,400:00

MV Collection System

Above Ground 32 hours $75 $2,400.00

Below Ground 830 hours $65 $53,950-00

Inverters 160 hours $100 $16,000-00

Panel System

Pier 3,000 hours $75 $225,000-00

Racking 8,000 hours $35 $280,000-00

Panel Removal 11,840 hours $35 $414,400-00

Substation

Steel/Equipment Removal 416 hours $50 $20,800-00

Foundation 160 hours $65 $10,400-00

Rock and Ground Grid 48 hours $50 $2,400-00

Gen Tie

Wire 8 hours $100 $800.00

Poles 0 hours $75 $0-00

Foundation 0 hours $65 $0-00

0&M Building

Removal of Structure 0 hours $20 $0-00

Foundation 0 hours $30 $0-00
Restoration Soil

Ripping/Grading/Leveling 640 hours $75 $48,000-00
Total Labor Costs $1,238,650:00
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Comment Letter NGO2
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species are the blunt-nosed leopard lizard (“lizard”), the San Joaquin kit fox (“fox”), and the
California tiger salamander (“salamander”). The duration of the federal permits, if granted,
would be forty years, as the project is projected to have a useful life of 35 years. The
Applicant has also applied for ITPs for the fox and salamander under the California
Endangered Speices Act (CESA). Construction of the solar park will take 26 months and is
scheduled to begin later this year.

Under federal law, in order to get an ITP, an applicant must show that the taking will
not appreciably reduce the likelihood of the survival and recovery of the species in the
wild.2 The California Fish and Game Code requires a similar guarantee for incidental take
permits. The Applicant has not met this criterion, as its actions could facilitate the
increased decline in habitat and quality of life for each species, and most notably, the fully-
protected blunt-nosed leopard lizard.

Status of the blunt-nosed leopard lizard

The blunt-nosed leopard lizard is listed endangered under the ESA, endangered
under the CESA, and is a fully-protected species under California law, a designation that
prohibits its take except under very limited circumstances. “Except as provided in
Section 2081.7, 2081.9, or 2835, fully protected reptiles and amphibians or parts thereof
may not be taken or possessed at any time. No provisions of this code or any other law shall
be construed to authorize the issuance of permits or licenses to take any fully protected
reptile or amphibian, and no permits and licenses heretofore issued shall have any force or
effect for that purpose.”3

The lizard is endangered because it lives in an area of less than 500 square
kilometers, its distribution is very fragmented, and its range, the number of lizards overall,
and the quality of habitat continue to decline.* The IUCN reports that “there are extreme
fluctuations in the number of mature individuals.”> “There are not many more than a few
dozen distinct populations. The total population size is unknown but probably includes
more than 1,000 adults. The species has been eliminated from 94% of the original range
since the mid-1800s (Jennings 1995).”6

The Applicant has applied for an ITP for the lizard under the federal ESA but not
under the CESA, because the lizard is precluded from takes under the CESA due to its fully- NGO2-1
protected status. Applying for an ITP for the lizard under federal law indicates that the
Applicant fully expects to come into contact with or possibly take a blunt-nosed leopard

250 CFR 17.22 Section (2)(1)(D)

3 California Fish and Game Code Section 5050

4 G.A. Hammerson, “Gambelia sila,” The IUCN Red List of Threatened Species, Version 2014.3,
http://www.iucnredlist.org/details/40690/0.

51d.
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lizard. However, Applicant says that they can avoid taking of the lizard, and thereby avoid
violating California state law.” Thus, Applicant’s actions are inconsistent, as it applied for a
federal ITP but claims it will not come into contact with the lizard and violate its fully-
protected status. The Applicant’s federal ITP application should be denied, as issuing a
federal ITP for a state-listed, fully-protected species could facilitate violations of state law.

NGO2-1
cont.

Status of the San Joaquin kit fox

The San Joaquin kit fox is a small member of the canine family and is listed as
endangered under the ESA and the CESA; it does not have designated critical habitat, which
makes the lands it occupies in and around the proposed project site of utmost importance
to the local fox populations. Defenders of Wildlife has coined the fox as “one of the most
endangered animals in California,” with less than 7,000 individuals in the wild today.?

The fox’s range has been diminished to only a fraction of what it once was. As
reported by the EPA, “By 1930 its range may have been reduced to half, mostly in the
southern and western San Joaquin Valley and foothills. In 1979 only 6.7% of land south of
Stanislaus County remained undeveloped. Today the San Joaquin kit fox inhabits a highly
fragmented landscape of scattered remnants of native habitat and adoptable, altered lands
within and on the fringe of development.”

Status of the California tiger salamander

The California tiger salamander is currently listed as threatened under both the ESA
and CESA. The salamander has lost over half of its historic range, largely due to division of
habitat from development.10 It has been extirpated from many regions and “...natural
colonization after a local extirpation event may be unlikely.”!! Tiger salamanders
frequently fall prey to mammal damage control programs that aim to decrease the squirrel
populations in order to benefit grazing, because salamanders often inhabit squirrel
burrows.?

7 “Wright Solar Park Habitat Conservation Plan,” ICF International, July 2014,
http://www.fis.gov/sacramentofoutreach/2015/01-13/docs /201 4-1 0-7-Wright%20So0lar%20HCP.pdf, at
1-1 (hereinafter HCP at XX).

8 “Fact Sheet: San Joaquin Kit Fox,” Defenders of Wildlife, accessed March 16, 2015,
http://www.defenders.org/san-joaquin-kit-fox/basic-facts.

9 “San Joaquin Kit Fox,” U.S. Environmental Protection Agency, February 2010,
http://www.epa.gov/espp/factsheets/san-joaquin-kitfox.pdf.

10 “California Tiger Salamander—Ambystoma californiense,” CaliforniaHerps.com, accessed March 116, 2015,
http://www.californiaherps.com/salamanders/pages/a.californiense.html#description.

"' HCP at 3-18 and 3-23.
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Other non-covered species in the area

While 56 total special-status plant and animals species known to be in the
immediate area of the proposed project site were considered to be included as covered
species, the Applicant found that only three, or just about 5%, warranted coverage.!? NGO2-2
Additionally, the Applicant notes that the “white-tailed kite is the only fully-protected
species with potential to occur on the site.”!* However, after a study of the range maps of
special status species in California, FoA believes that not only could the blunt-nosed
leopard lizard and white-tailed kite be present in the project area, but so could three other
fully-protected species—the Morro bay kangaroo rat, the golden eagle, and the ring-tailed
cat. Moreover, the proposed project site is located extremely near to Los Banos Reservoir,
the San Luis Reservoir Area, the Agua Fria Multi-species Conservation Bank, the San Luis
Reservoir SRA, and the 0’neill Forebay Wildlife Area. Wildlife could move in and out of the
proposed project area while transiting to and from these protected areas.

Given that there is the potential for other special status species to occur in the area,
that the area is home to many wildlife protected zones, and that effects on even common
animals in the area could be significant, it is clear that the Applicant has not fully analyzed
all of the effects of the solar park on wildlife. Applicant makes sure to note that, “many
other special status species and common species are expected to benefit from the
conservation strategy of this HCP.”15 If wildlife can benefit from said measures, they must
then be in the immediate area. Thus, it is unclear how wildlife can benefit from the
proposed project and its conservation area and yet not also be eligible to be harmed by it. |

THE PROPOSED SOLAR PARK WOULD HAVE SIGNIFCANT EFFECTS ON COVERED
SPECIES AND THEIR HABITAT

The three covered species, as well as non-covered species, could experience
harassment, injury, or death from the solar park at any of its stages of operation, both
directly and indirectly.16 Threats facing the species include risk of electrocution and
chemical or pesticide poisoning, exposure to fire, and possible entrapment in burrows,
which all three species use to carry out some component of their life processes. An increase
in traffic and machinery operation in the area increases the risk that the species will be run
over. Fences could impale wildlife or severely restrict their movement and the movement
of their prey or predators, disrupting the natural life processes and behaviors of these
species and non-covered species as well. Grading of the land could endanger the wildlife,

13 “Draft Wright Solar Park Habitat Conservation Plan Draft Environmental Assessment,” US Fish and Wildlife
Services and ICF International, October 2014, http://www.fws.gov/sacramento/outreach/2015/01-
13/docs/WrightSolar-DraftEA.pdf, at 1-3 (hereinafter EA at XX).

14 HCPat 1-11.

15 HCP at 1-4.

*® For this paragraph, see generally HCP and EA.
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and trash or other materials left at the site could attract unnatural amounts of predators
into the area.

These are just some of the many risks that the covered species will face during solar T
park construction, operation, maintenance, and decommissioning. Yet, somehow, the
Applicant believes that over a 40-year period, with constant exposure to these
aforementioned risks, actual takes of the covered species will be one or fewer for the entire
project life. The HCP estimates one take by injury or mortality for each species, including
the blunt-nosed leopard lizard, once again proving that it fully intends to come into contact
with the lizards and may violate California law in doing so.!” If the Applicant acknowledges
that a take can of a lizard occur, then construction should not be allowed to proceed. -

NGO2-3

Moreover, while the Applicant argues that the project site lacks suitable habitat or
evidence of the presence of these three covered species, the Applicant fails to acknowledge
that wildlife can have large home ranges and often change their behavior seasonally, as
well as in the presence of human development. It is nearly impossible for the Applicant to
predict how wildlife will react to its presence in the area. Additionally, foxes have been NGO2-4
detected within ten miles of the study area, with consistent detections in the southern part
of the county, enough to classify a resident population of foxes.!® There are nine records of
the tiger salamander within ten miles of the project site, with two records of it only three
miles from the site.l9 There are also some aquatic features that are not directly on the site
but are close by, and these could attract salamanders into the area as well. —

Moving forward with the solar park project could lead to the permanent disturbance
of up to 2,731 acres within the 5,181-acre permit area (about 4.27 square miles within a
permit area of 8.1 square miles).20 In fact, contrary to the Applicant’s assertion, there is
plenty of evidence to support that implementing the solar park plan would decrease
available habitat for the covered species in a significant way.

On the project site, there is habitat suitable for both kit fox movement and
salamander breeding.2! Close by to the project, areas have been ranked medium-high
suitability for fox habitat, though the Applicant notes that area on project site is of low NGO2-4
suitability.22 However, this starkly contradicts the fact that “kit foxes will den within small cont.
parcels of native habitat that are surrounded by intensively maintained agricultural lands
and adjacent to dryland farms,” as they prefer land with less vegetation so that they can
HCP at 4-13.
*®HCP at 3-11.
*HCP at 3-19.
2080 Fed. Reg. 1660 at 1661 (Jan. 13, 2015).
21 HCP at 3-8 and 3-9.
22 HCP at 3-11.
5
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better see their prey.23 This type of land exactly describes the type of land that the solar
park would be built upon (70% of the project site is currently planted in dry-farm crops);
therefore, it must be expected the kit foxes will use lands on the project site. 2 Under the
project, as currently proposed, about 1200 acres of fox habitat will be lost and will not
provide suitable habitat even after revegetation.?s

NGO2-4
cont.

Moreover, California grasslands are important for burrowing rodents, which are the
main prey source for fox, and home for endangered rats.2¢ California annual grassland
occupies 655 acres of the project site.2? Also, foxes are known for their preference of many
different types of habitat and their regular movement through these varied habitats.?8
Foxes’ homes ranges vary greatly, correlated most likely with prey availability, so
movement must not be restricted and corridors are needed to link together isolated fox NGO2-5
populations.?? Thus, reducing any amount of available fox habitat is a blow to the species,
which lacks critical habitat and relies on connected habitat in order to move and interact
with different populations.

As far as the blunt-nosed leopard lizard, little is known about its population,
distribution, or range and “...density can vary over time and can be affected by
environmental factors such as drought.”3° Drought and other chance happenings are
possible in the next 40 years, especially as climate change continues. This could cause
changes in lizard locations, as well as an expansion into the project site; it could also cause
extreme strain for local populations and possibly lead to local extinction. The HCP notes -
that, “once the project site is built and areas of temporary disturbance are restored, there isT
potential for blunt-nosed leopard lizards to move into the Permit Area.”3! Thus, it becomes | NGO2-1
increasingly difficult to rationalize how the Applicant can assume that it will not come into | cont.
contact with a blunt-nosed leopard lizard.

NGO2-4
cont.

Additionally, “During adverse conditions, reproduction (of the lizards) may be
delayed up to 2 months or even forgone for a season.”3? Adverse conditions, such as
climactic changes or stress from development could further decrease the chances for NGO2-6
survival for the lizard. Since the 1870s, more than 95% of the lizard communities in San
Joaquin Valley alone have been destroyed because of development.”3® Moving forward with

23 HCP at 3-12.
24 HCP at 4-2.
25 HCP at 4-4.
26 HCP at 3-6.
27 HCP at 3-6.
26 HCP at 3-11.
29 HCP at 3-13 and 14.
30 HCP at 3-17.
31 ycpat 4-6.
32 HCP at 3-16.
*HCP at 3-17.
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the solar park would further jeopardize lizard habitat. Further, “the complex life cycle of

California tiger salamanders necessitates that each individual use a mixture of habitats.”3* | NGO2-6
The solar park’s construction and operation could eliminate the diversity of habitats cont.
available in the area.

All of these impacts to wildlife and their habitats demonstrate that the covered
species face significant risks from the proposed solar park and their chances for survival
may be further eroded. FWS should not grant ITPs to the Applicant when such high risks
and such inconsistent analysis of the project site exists, especially since these risks could
contribute to the demise of listed species.

APPLICANT LACKS ADEQUATE MONITORING AND MITIGATION STRATEGIES

The Applicant also lacks adequate monitoring and mitigation measures, which are
required for the HCP. First of all, monitoring by biological monitors will occur only during
construction period.3s Secondly, mitigation lands effectiveness monitoring will occur
annually for the first five years and then taper off.3 Moreover, proposed camera NGO2-7
monitoring of foxes will only occur from February-August, and only for the first five years
of the forty-year permit term, with intermittent scat studies.?” For a project that would
affect three ESA-listed species, including one extremely endangered lizard species, these
mitigation measures leave much to be desired.

Human error must also be calculated into the determination of how many takes of
covered species are likely to occur. The Applicant has proposed environmental training for
its employees.38 This training does not substitute for sustained expertise on the site project. NGO2-8
Further, employees are not likely to have high incentives to go out of their way to protect
wildlife or to report encounters with or takes of wildlife.

As a way to mitigate the effects of possible takes and destruction of habitat, the
Applicant has proposed the cultivation of 2,450 acres as a conservation area, which would
be located outside of the project footprint but in the project area. In this area, grazing
would likely be allowed year-round to “manage vegetation.”s? FoA fails to see how grazing
is an adequate use of conservation lands, as grazing severely deteriorates the quality of NGO2-9
land for the species living there and is known to cause conflicts with ground squirrels and
the burrows they dig that house tiger salamanders.

34 “California Tiger Salamander,” Stanford University Habitat Conservation Plan, accessed March 16, 2015,
http://hep.stanford.edu/salamander.html.

35 EA at 2-12.

36 EA at 2-17.

37 EA at 2-18.

38 EAat2-12.

39 EAat 2-16 and 2-17.
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Lastly, FWS notes in its EA at “The primary source of uncertainty under the
Proposed Action Alternative (to build the solar park), relative to the biological goals and
objectives identified in the HCP, involves the likelihood that the mitigation lands would NGO2-10
provide habitat for the covered species over time.”* FWS is unconvinced that the proposed
conservation area would even be used by the species. As Applicant’s HCP conservation
plan and mitigation strategies are unsatisfactory, it should not be granted ITPs.

RENEWABLE ENERGY PROJECTS OFTEN HAVE UNINTENDED EFFECTS ON WILDLIFE

Large-scale renewable energy projects that have already taken root have shown
how detrimental they can be to wildlife populations. For example, birds can be killed by
being burnt up or by running into large solar facilities. Scientific American reports that,
“Much of the problem appears to lie in the “lake effect,” in which birds and their insect prey | NGO2-11
can mistake a reflective solar facility for a water body, or spot water ponds at the site, then
hone in on it.”4! No one knows for sure how many birds this affects, but, “the numbers are
high enough to concern bird and conservation groups -- regardless of the environmental
benefits of solar power.”#2 Wind turbines are also a source of mortality for birds. This all
points to the vital need to address not only what kind of energy development takes place,
but how it takes place.

California, as one of the most geographically-varied and most economically-
important states in the country, has a duty to set the tone for management of wildlife under
renewable energy projects. California is home to the most endangered animals out of any
US state, and it ranks only behind Hawaii in terms of most endangered plants.*? For these
reasons, it is critical for the US and California to be global leaders, select a more sustainable
approach to solar power, and protect its endangered species before its too late.

FWS MUST PREPARE AN EIS IN ORDER TO FULLY ADDRESS THE IMPACTS OF ISSUING
ITPS FOR THE COVERED SPECIES

Due to the high risk of the solar park excessively harming extremely vulnerable
species and habitat, as well as the long duration of the proposed permits, FWS must
prepare an Environmental Impact Statement (EIS) for effects of issuing ITPs to the

Applicant. NGO2-12
At minimum, FWS must prepare an EIS in order to analyze the potential mitigations for
the aforementioned issues, to weigh alternatives, to communicate all relevant information
40 EA at 2-18.
41 John Upton and Climate Central, “Solar Farms Threaten Birds,” Scientific America, August 27,2014,
http://www.scientificamerican.com/article/solar-farms-threaten-birds/.
42 Id.
43 Russell McLendon, “Which U.S. states have the most endangered species? [Infographic|, Mother Nature
Network, May 16, 2014, http://www.muan.coni/earth- matters/wilderness-resources/blogs/which-us-states-
have-the-most-endangered-species,
8
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to the public, and to adequately measure the impacts to nature, animals, humans, and their
resources that could result from the execution of the ITPs. An Environmental Assessment is
simply not enough for this project. The National Environmental Policy Act (NEPA) was
created in order to assist federal agencies in their decision-making processes; one way in
which agencies are held accountable by NEPA is through the creation of Environmental
Impact Statements (“EIS"). Proposed agency plans that significantly affect the human and
natural environment necessitate an EIS.

The need to prepare an EIS is determined by the type of action being proposed and
its significance. The definition of an action includes “new and continuing activities,
including projects and programs entirely or partly financed, assisted, conducted,
regulated, or approved by federal agencies.”** Additionally, it should also be noted
that, “projects include actions approved by permit or other regulatory decision as
well as federal and federally assisted activities.”# The solar park ITPs fits into each
of these definitions, and, as such, should be subject to an EIS.

NGO2-12
cont.

The solar park ITPs also fit the definition of being a significant action, as determined by
the proposed plan’s context and intensity. In evaluating the proposed action’s intensity,
agencies must consider “the degree to which the proposed action affects public health or
safety; unique characteristics of the geographic area such as...ecologically critical areas; the
degree to which the possible effects on the human environment are highly uncertain or
involve unique or unknown risks; the degree to which the action may establish a precedent
for future actions; whether the action is related to other actions with individually
insignificant but cumulatively significant impacts; and the degree to which the action may
adversely affect an endangered or threatened species or its habitat that has been
determined to be critical under the Endangered Species Act of 1973."46

Under this definition, issuing the ITPs would indeed be considered an intense action, as
issuing the permits would unquestionable adversely affect listed species and their habitat.
Additionally, issuing the permits involves a high degree of uncertainty about the actual
distribution and abundance of the animals in question, as well as the ability of this action to
establish precedent for other solar projects in California and the potentially cumulative
significant impacts of prolonged harassment of wildlife or disruption of land or natural life
processes over the course of forty years.

These issues must be addressed in full in an EIS. The EIS must consider a full
range of alternatives to the proposed plan, not just an action and no action
alternative, including, but not limited to, denying the application for the permits.

4440 C.FR.§1508.18.
45 1d.
4640 C.F.R.§ 1508.27.
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FWS MUST CONSIDER THE ETHICAL REASONS TO DENY THE PERMITS

It is time for FWS to recognize that individual animals have intrinsic value, and this in turn
demands that FWS incorporate ethics into its consideration of wildlife management activities, NGO2-13
especially for highly vulnerable species. There is a growing recognition among conservationists
and biologists that ethics must play a greater role in wildlife policy.*’ But as Fox and Bekoff
point out: “[w]hile many agree that ethics must play a central role in any project involving
[animals], it is often interesting to note that in many books on human-animal interactions...
there is often no mention of ethics. This needs to change.”*8 The same must be said for the
regulation of animals.

Undoubtedly, discussions in the context of policy development about ethics and animals
can make some people uncomfortable. But, of course, just a generation ago it was also unheard
of for an agency like FWS to even incorporate the humane treatment of animals into its
decision-making process. This has changed dramatically. Our generation must now adopt the
same approach to educating the decision-makers and the public as to the role of ethics in
making wildlife management decisions. Indeed, it is our jobs as conservationists, animal
advocates and scientists “to work toward public education and information dissemination to
address real and perceived fears held” by others.*® What is missing in FWS’s current
regulations, policies, and environmental analysis is the viewpoint of the animals. Again, from
Fox and Bekoff:

The growing body of literature on animal cognition and emotions
demonstrates undeniably that animals have interests and points of view. Like us,
they avoid pain and suffering and seek pleasure. They form close social
relationships, cooperate with other individuals, and likely miss their friends
when they are apart. Emotions have evolved, serving as “social glue,” and playing
major roles in the formation and maintenance of social relationships among
individuals. Emotions also serve as “social catalysts,” regulating behaviours that
guide the course of social encounters when individuals follow different courses
of action, depending on their situations. If we carefully study animal behaviour,
we can better understand what animals are experiencing and feeling and how
this factors into how we treat them.

Id. at 131.

In preparing the EIS, FWS should not merely focus the attention of the public and the
decision-maker on the human perspective of the wildlife-human relationship. Instead, it must
include a legitimate discussion of ethics, and the rights of wildlife, to assist the reader in fully NGO2-13
considering the best alternative to choose to help manage wildlife-human interactions. Thisis | cont.
approach would be consistent with the purposes of NEPA.

47 Camilla Fox and M, Bekoff, “Integrating Values and Ethics into Wildlife Policy and Management—Lessons
from North America,” Animals 1 (2011): 126-143.
** Id. at 129.

49 1d. at 128.
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Response to Comment NGO2-1

As described in the Response to Comment NGO1-10, it is unlikely for blunt-nosed leopard lizards to
occur within the portions of the project site where construction would occur due to low quality
habitat conditions. Despite this low probability, to avoid any potential for take of this species during
construction, the conservation strategy requires the applicant to complete preconstruction surveys
for this species prior to ground disturbance (see Section 5.5.3 in the HCP). If any blunt-nosed
leopard lizards are sighted during those surveys, full avoidance of those individuals would be
required. Similarly, avoidance and minimization measures for blunt-nosed leopard lizard during
operation of the solar facility—such as limitations on mowing—are provided in the event the
species is attracted to the site as a result of improved habitat conditions.

Once the project is built, and areas of temporary construction disturbance are restored, there is
potential for blunt-nosed leopard lizards to move into the project site and be affected by project
operations. Therefore, the applicant has requested take authorization from the Service for the
removal of a small amount of low-quality habitat for the species (1.2 acres of annual grassland
removed permanently and 1.9 acres of annual grassland removed temporarily) and the low
likelihood of take from project operations.

The Service’s decision to issue an ITP will be based on whether the HCP meets the following
statutory and regulatory permit issuance criteria found in ESA Section 10(a)(1)(2)(A) and 50 CFR
13.21(b), and 50 CFR 17.22(b) and 17.32 (b), respectively.

=  Take will be incidental.

= Take will not appreciably reduce the likelihood of survival and recovery of the species in the
wild.

»  The applicant will mitigate and minimize the impacts of the take, to the maximum extent
practicable.

= The applicant will ensure adequate funding for the conservation plan.
»  The applicant will provide procedures to deal with unforeseen circumstances.
= Any other measures required by the Service.

As described in Response to Comment SA1-5, under the ESA, we can exempt (under ESA Section 7)
or issue an ITP (under ESA Section 10) for any federally listed species under our jurisdiction. This
take may include species protected under various state or local laws or regulations. -However,
compliance with the ESA does not alleviate or exempt an applicant’s responsibility to comply with
all applicable laws, including all relevant portions of the California Fish and Game Code, prior to
implementing a proposed project. -The applicant acknowledges that direct take of blunt-nosed
leopard lizard is prohibited by the California Fish and Game Code and is working with CDFW to
ensure that the avoidance and minimization measures proposed in the HCP will allow for avoidance
of take of blunt-nosed leopard lizard according to the definition of take in the California Fish and
Game Code.

Response to Comment NGO2-2

As noted in Response to Comment NGO1-6, the submission of an application for an ITP under
Section 10(a)(1)(B) of the ESA is a voluntary action. If an application is submitted, an HCP must be
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developed and submitted to address the take of federally listed animal species associated with
covered activities (ESA Section 10(a)(2)(A)); the inclusion of proposed, candidate, or unlisted
species in an HCP is not required and is at the discretion of the applicant (U.S. Fish and Wildlife
Service and National Marine Fisheries Service 1996). In general, applicants typically consider
various criteria in determining what species to cover in an HCP, such as potential impacts; species
current and potential future status; the potential for the species to occur on the project site; and
whether habitat or other life history requirements may be present on site. Species covered in the
Wright Solar Park HCP were selected based on their probability to occur within the project site
during construction and operation of the project, and the need for incidental take authorization for
those species from project construction or operation. White-tailed kite and ring-tailed cat are not
federally listed species and therefore do not require take authorization. Morro Bay kangaroo rat
was determined to have no potential to occur on the project site. Golden eagle is not federally listed
under the ESA but is covered by the Eagle Act. The applicant has determined that an Eagle Permit
under the Eagle Act is not required as take of golden eagles would not occur from project
construction or operations. Please refer to Response to Comment NGO1-8.

Response to Comment NGO2-3

The potential effects of the Proposed Action Alternative on covered species, including the specific
impacts noted by the commenter, are described in Section 3.3 of the Draft EA and Chapter 4 of the
Draft HCP.

Estimated levels of take of covered species in the Draft HCP were provided by the applicant. If an ITP
is issued for the proposed action, we will articulate the level of take authorized over the permit
term, including the methodology used to determine the level of take.

Please refer to the Response to Comment NGO2-1 for a discussion of the criteria the Service
considers when issuing an ITP.

Response to Comment NGO2-4

Response to Comment NGO1-20 provides a discussion of the use of the project site by covered
species. As described in that response, use of the project site by San Joaquin kit fox has been
assumed based on its location within the range of the species, the type of habitat present, and the
proximity to species occurrences in the region. The same is true for California tiger salamander and
blunt-nosed leopard lizard. Neither species has been documented on the project site, but low quality
habitat is present on portions of the project site.

Section 3.3.1 of the Draft EA (Pages 3.3-8 through 3.3-12) includes discussion of the status, habitat,
and suitability of the project site to support covered species. That section (pages 3.3-9 through 3.3-
10) notes that San Joaquin kit foxes occur in some areas of suitable habitat on the floor of the San
Joaquin Valley and in the surrounding foothills of the Coast Ranges, Sierra Nevada, and Tehachapi
Mountains from Kern County north to Contra Costa, Alameda, and San Joaquin Counties (U.S. Fish
and Wildlife Service 1998). It also references San Joaquin kit fox CNDDB occurrences within 10
miles of the study area, including records in western Merced County and on the offsite mitigation
lands, and provides a discussion of movement corridors in the vicinity of the project site. Similarly,
known occurrences of California tiger salamander in the vicinity are summarized on pages 3.3-10
through 3.3-11 in the Draft EA. As suggested by the commenter, there are nine records of California
tiger salamander within approximately 10 miles of the project site, two of which are approximately
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3 miles west of the project site (California Department of Fish and Wildlife 2013). Aquatic features
that may provide breeding habitat for California tiger salamander on the project site (i.e., alkali
vernal pool in the southwest corner of the project site) and in the vicinity (various unnamed streams
and pools) are described on page 3.3-11 of the Draft EA. .

Response to Comment NGO2-5

Please refer to the Response to Comment SA1-1 for a discussion of the effects of the proposed solar
facility on kit fox movement corridors and prey populations.

Response to Comment NGO2-6

The Service does not agree that construction and operation of the solar park could eliminate the
diversity of habitats available to blunt-nosed leopard lizard or California tiger salamander in the
area. The project site has been maintained in cultivated agriculture for decades, greatly reducing
the quality of habitat for these species. Furthermore, neither species has been documented on the
project site. In fact, take coverage has only been sought by the applicant for these two species
because of the prospect that they could move into the project site during the anticipated 40-year
operational life of the solar facility, as habitat conditions improve once cultivated agricultural
activities cease. Moreover, as described in Response to Comment NGO1-20, the offsite mitigation
lands provide suitable habitat of equal or greater value to both species relative to the project site.

Response to Comment NGO2-7

The measures highlighted by the commenter are those which would be implemented on the project
site. The primary purpose of monitoring on the project site is to make sure impacts on covered
species are adequately avoided and minimized. Because of the types of activities associated with
construction (e.g., ground disturbance, truck trips), and those immediately following construction
(e.g., potential new uses of the project site by covered species), there is an increased risk to species
and thus a higher level of monitoring. Once the project is operational, monitoring frequency would
be reduced because the overall risk to the species would be reduced. However, monitoring during
operations and maintenance activities would still be required through the life of the project.

Additional monitoring requirements for the conservation easement on the offsite mitigation lands
will be identified in an HMP. The HMP will be prepared by the applicant and approved by the
Service. It will include a robust species- and habitat-based monitoring plan which will extend
through the life of the ITP. The results of that monitoring will be included in annual reports required
for the project. The standards and criteria for the HMP are described in Section 5.5.1 of the HCP. In
making a decision on the proposed action, we will determine whether the monitoring on the offsite
mitigation lands described in the HCP meets the permit issuance criteria.

Response to Comment NGO2-8

The take limits established by the ITP cannot be exceeded during the permit term. If that occurs,
incidental take of covered species must be reported to the Service as part of the required annual
reports.

As suggested by the commenter, the HCP includes a requirement that environmental training be
completed prior to the commencement of construction activities (see HCP Section 5.3.2, page 5-6).
While this training is intended to make contractors, consultants, or operators on the project site
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aware of required HCP avoidance and minimization measures, it does not negate the need for a
qualified biologist to complete certain survey, monitoring, and reporting tasks. Sections 5.3.2 and
5.3.3 in the Draft HCP identify occasions where the expertise of a qualified biologist—approved by
the Service and CDFW—must be on the project site prior to or during implementation of covered
activities.

Response to Comment NGO2-9

As described in Section 2.2.2 of the Draft EA (pages 2-16 through 2-17), the conservation easement
for the offsite mitigation lands would require continuation of current land management practices,
including livestock grazing. These current grazing practices favor upland habitat for California tiger
salamander, blunt-nosed leopard lizard, and San Joaquin kit fox. These lands, which have been
grazed for over 100 years, are currently occupied by San Joaquin kit fox and support a thriving
ground squirrel population. The importance of moderate levels of livestock grazing has been
recognized by the Service as essential to the conservation of many native species, including
California tiger salamander and the San Joaquin kit fox, in its listing decisions and recovery plans.

Livestock grazing on the mitigation lands needs to continue at the same or similar levels to ensure
that populations of covered species and their habitat are maintained. All future management and
monitoring of the mitigation site would be detailed in a Service-approved HMP. Livestock grazing
would be conducted under a grazing management plan with specific guidance on grass height and
onsite residual dry matter aimed at protecting the grasslands and allowing them to continue to
function as species habitat. Onsite grazing management would focus on keeping grasses short (less
than 12 inches) while also retaining enough residual dry matter to protect soil health and prevent
erosion. Grazing would be year-round during normal and wet years, and the number of livestock
onsite at any time would vary to meet habitat objectives. During years of extreme weather, such as
drought, the grazing intensity would be adjusted to properly meet the grass height and residual dry
matter criteria provided in the grazing management plan. Decisions on the approach for grazing
management would be made by the landowner based on grassland monitoring in the spring and fall
of each year, and would be monitored by a third party easement holder to ensure consistency with
the conservation easement.

Response to Comment NGO2-10

The sentence in the Draft EA referenced by the commenter was provided to frame the adaptive
management strategy provided in the HCP, which is focused on ensuring the offsite mitigation lands
are managed to the benefit of covered species, and that activities associated with construction and
operation of the solar facility are not more substantial or different than those anticipated in the HCP.
This sentence was not meant to imply that covered species are not known to use the offsite
mitigation lands, or that they would not occur there in the future.

San Joaquin kit fox was documented on the offsite mitigation lands as recently as 2013. Although
surveys were not conducted in 2014, site conditions and habitat quality remain the same and it is
assumed that the species is still present. The natural grassland condition of the offsite mitigation
lands, including the extensive network of ground squirrel burrows, also provide suitable upland
habitat for California tiger salamander and underground refugia for blunt-nosed leopard lizard that
is of higher quality than the habitat present on the project site. As described in Response to
Comment NGO1-20, the presence of both California tiger salamander and blunt-nosed leopard lizard
on the offsite mitigation lands is highly likely due to the close proximity of known occurrences and
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suitable aquatic breeding habitat for California tiger salamander (see Draft HCP Section 5.4.3, page
5-10). Additionally, as noted in the Draft HCP (see Section 5.4.3, page 5-10), the offsite mitigation
lands include a known and presumed extant occurrence of blunt-nosed leopard lizard along the
western boundary (California Department of Fish and Wildlife 2013: Occurrence 8).

Finally, after construction is complete, the project site is expected to provide a better habitat
condition for covered species than it currently does in dry-farmed agriculture.

Response to Comment NGO2-11

The potential effects of the proposed action on wildlife are considered in Section 3.3.2 of the Draft
EA (pages 3.3-28 to 3.3-38). As suggested by the commenter, the potential for the solar array to
attract migratory waterfowl to the project site (i.e., the “lake effect”) is considered on page 3.3-38 of
the Draft EA. As required by Merced County, the applicant has prepared an APP to address potential
impacts to migratory waterfowl. Please refer to the Response to Comment NGO1-5 for a discussion
of the APP.

Response to Comment NGO2-12

The Service agrees that the issuance of a Section 10 ITP is a federal action subject to NEPA review
(see Section 1.1 of the Draft EA [page 1-2]). However, the Service disagrees that issuance of an ITP to
any applicant would automatically result in significant impacts that would require preparation of an
environmental impact statement (EIS). The Service has issued over 650 ITPs under Section 10 since
the ESA was amended in 1982 to address incidental take allewfor non-federal project
proponentspermits. Most of those ITPs have been issued with EAs and did not require preparation
of an EIS.

The Service also disagrees that the issuance of an ITP to the applicant would result in significant
impacts that would require preparation of an EIS. NEPA requires an EIS be prepared when a federal
action would “significantly affect the quality of the human environment” (42 U.S.C. 4332(B)).-As
suggested by the commenter, the evaluation of “significance” must consider both the context—
timeframe and geography, and intensity—the severity of potential impacts (40 CFR 1508.27(a)-(b)).
The Draft EA describes the potential direct, indirect, and cumulative impacts of two alternatives—
the Proposed Action Alternative and No Action Alternative—on thirteen different resource areas,
including biological resources. -The context and intensity of impacts are framed according to
resource-specific “action areas,” and articulated as both short- and long-term impacts. -The Draft EA
identified no significant impacts as a result of the Proposed Action Alternative. This conclusion was
based, in part, on the conservation measures set forth in the Draft HCP to avoid, minimize, or
mitigate impacts on covered species (see Section 2.2.2 in the Draft EA [pages 2-11 through 2-15]).
The lack of significant impacts was also due to the environmental commitments incorporated into
the Proposed Action Alternative to reduce the effects on the human environment during project
construction (see Section 2.2.2 in the Draft EA [pages 2-18 through 2-22 ]). The commenter’s
assertion that an “EA is simply not enough for this project” does not provide the specificity
necessary for the Service to understand where a potential flaw in the NEPA analysis may exist, or
where a significant impact may occur that is not currently identified.

Neither the potential for an adverse impact or uncertainty associated with a proposed action require
preparation of an EIS, unless those considerations would result in a significant effect on the human
environment. As described above, the Service does not agree that the severity of any adverse
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impact, or the degree of uncertainty associated with the proposed action in general, warrant
preparation of an EIS.

Finally, the commenter suggests an alternative that considers “denying the application for the
permit” be considered by the Service as an alternative to the proposed action. The No Action
Alternative in the EA is defined as a situation in which the applicant would not construct the
proposed solar facility. Although this alternative could occur under a variety of circumstances, the
denial of an ITP by the Service would be one circumstance that could result in the applicant not
building the proposed solar facility. Accordingly, the analysis of the No Action Alternative in the
Draft EA provides the alternative analysis requested by the commenter. Also see Response to
Comment NGO1-4 for further discussion of the adequacy of the alternatives evaluated in the Draft
EA.

Response to Comment NGO2-13

The Service appreciates the suggestion by the commenter that the EA consider ethics and the rights
of wildlife in the environmental analysis. Please refer to Response to Comment NGO2-1 for a
discussion of the criteria we will consider in our decision to issue an ITP to the applicant.
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