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MEMORANDUM

To:	Assistant Regional Director, Ecological Services

From:	Acting Field Supervisor, Sacramento Fish and Wildlife Office

Subject:	Incremental Effects Memorandum for the Economic Analysis for the Proposed Rule to Designate Critical Habitat for the Yellow-billed Cuckoo (Coccyzus americanus)

Introduction
The purpose of this memorandum is to provide information for use in conducting an economic analysis of the proposed designation of critical habitat for the western Distinct Population Segment (DPS) of the yellow-billed cuckoo (Coccyzus americanus) (western yellow-billed cuckoo).

Section 4(b)(2) of the Endangered Species Act (Act) requires the U.S. Fish and Wildlife Service (Service) to consider the economic, national security, and other impacts of designating a particular area as critical habitat.  We therefore prepare an economic analysis, which describes and monetizes, where possible, the economic impacts (costs and benefits) of the proposed designation, in order to display the economic effects of the proposed designation to the public.  We may exclude an area from critical habitat if we determine that the benefits of exclusion outweigh the benefits of including the area as critical habitat, unless the exclusion will result in the extinction of the species.  The economic analysis is one tool that is utilized to inform our weighing of the benefits of excluding versus including an area as critical habitat.

Determining the economic impacts of critical habitat designation involves evaluating the “without critical habitat” baseline versus the “with critical habitat” scenario.  Impacts of a critical habitat designation equal the difference, or the increment, between these two scenarios.  Measured differences between the baseline (the world without critical habitat) and the designated critical habitat (world with critical habitat) may include, but are not limited to, changes in land or resource use, environmental quality, or time and effort expended on administrative and other activities by Federal landowners, Federal action agencies, and in some instances, State and local governments or private third parties.  These are the “incremental effects” that serve as the basis for the economic analysis.

In order to identify the incremental effects of critical habitat designation, we start by recognizing the conservation efforts and other protections that are currently afforded to the western yellow-billed cuckoo and its habitat, pre-dating both the proposed species listing under the Act and the critical habitat proposal.  This includes effects from the prior listings of the least Bell’s vireo (Vireo bellii pusillus) and the southwestern willow flycatcher (Empidonax traillii extimus) in 1986 and 1995, along with their respective critical habitat designations.  As discussed in more detail below, these two species have many similar habitat requirements and partially overlap in range with the western yellow-billed cuckoo. 

We then consider the protections that will likely accrue to the western yellow-billed cuckoo from the listing of the species under the Act, and that are independent of critical habitat designation.  These include additional consideration for threatened and endangered species under other Federal and state laws, as well those provided under the Act.  Many of these laws recognize that the persistence of imperiled species is fundamentally dependent on the conservation of their habitat, whether or not it is formally designated as “critical habitat” under the Act.  Taken together with the protections that pre-date the listing, the protections that the Act provides for listed species constitute the baseline for identifying the incremental effects of critical habitat designation for the western yellow-billed cuckoo.

Finally, we identify the regulatory requirements, conservation measures, and other considerations that may be triggered by critical habitat designation for the western yellow-billed cuckoo.  Even when designated critical habitat prompts additional consideration, the end results may be limited to protections or changes in management that duplicate those provided for the conservation of the species due only to its listed status under the Act.  Administrative costs of considering critical habitat requirements are noted, along with efficiencies that stem from consideration of overlapping critical habitat designations for other species listed under the Act. The information below is intended to identify all likely differences without and with critical habitat designation for the western yellow-billed cuckoo.     

Background
The yellow-billed cuckoo (eastern and western populations) is a neotropical migrant bird that winters in South America and that historically bred throughout most of continental North America, including portions of eastern and western Canada, northern and central Mexico, and the Greater Antilles.  

The proposed western DPS of the yellow-billed cuckoo includes areas west of the continental divide including parts or the entire States of Arizona, California, Colorado, Idaho, Montana, Nevada, New Mexico, Oregon, Texas, Utah, Washington, and Wyoming.  The DPS boundary also includes areas of south western British Columbia, Canada and northwestern Mexico.  
The western yellow-billed cuckoo is a riparian-obligate species.  Nesting and foraging habitat includes open cottonwood woodlands with an understory of dense vegetation, especially near water.  In the arid west this type of habitat usually occurs along river corridors.  Nests are usually in willows.  The larger populations of western yellow-billed cuckoos in the U.S. are in Arizona and New Mexico.  The species is now extirpated as a breeder in western Canada, Washington, and Oregon, and rare and patchily distributed throughout the areas west of the Rocky Mountains outside New Mexico and Arizona.  The primary threat to the species is loss, degradation, and fragmentation of riparian habitat.

Proposed Critical Habitat
Concurrent with a proposed rule to list the western yellow-billed cuckoo, we are proposing to designate critical habitat for the species under the Act.  We are currently proposing to designate approximately 558,191 acres (ac) (225,892 hectares (ha)) in 80 units in nine western States.  The critical habitat occurs in Arizona, California, Colorado, Idaho, Nevada, New Mexico, Texas, Utah, and Wyoming.  Approximately 193,691 acres of the proposed designation have been identified for potential exclusion under section 4(b)(2) of the Act.
We have determined that all of the proposed critical habitat units are within the area occupied by the western yellow-billed cuckoo at the time of listing and are essential to the conservation of the species.  A majority of the units (71 of the 80 units) either wholly or partially contain Federal land.  Of these 71 units, the acreage in 6 units is entirely Federal land, while Federal lands make up between 75 and 99 percent of the acreage in each of 12 units, between 50 and 75 percent of the acreage in each of an additional 13 units, and between approximately 1 percent and 50 percent of the acreage in each of the remaining 40 units.  The Federal agencies holding lands within the proposed designation include the U.S. Fish and Wildlife Service; Bureau of Land Management; National Park Service; Bureau of Indian Affairs; Bureau of Reclamation; U.S. Forest Service; and the U.S. Army Corps of Engineers (see Tables 1 and 2).  Fourteen of the units contain Tribal lands.  In 43 units, some or all of the acreage is already designated as critical habitat for the southwestern willow flycatcher (flycatcher), and one unit includes lands designated as critical habitat for both the flycatcher and the least bell’s vireo (vireo).  Of the 37 units that do not include lands designated as critical habitat for other species, 5 units do not include Federal lands. 

Approximately 34 percent of the total acreage (189,004 ac (76,487 ha)) is Federal land, 10 percent of the total acreage (54,765 ac (22,163 ha)) is State land, 13 percent (71,287 ac (28,849 ha)) is owned by Tribal entities, and 43 percent (243,135ac (98,394 ha)) is privately owned or owned by local government entities.  

We are not currently proposing to designate any areas outside the geographical area occupied by the species because unoccupied areas are not essential for the conservation of the species.   Although the species occurs outside the U.S. in Canada, the Caribbean, Mexico, and Central and South America during migration and wintering, critical habitat can be designated only in areas within U.S. jurisdiction.  

Table 1: Major Land Ownership of Areas Proposed as Critical Habitat
	Agency
	Acres
	Hectares

	Federal Agencies

	  U.S. Fish and Wildlife Service
	63,537
	25,713

	  Bureau of Land Management
	60,159 
	24,346

	  National Park Service
	26,068
	10,549

	  Bureau of Indian Affairs
	117
	47

	  Bureau of Reclamation
	18,773
	7,597

	  U.S. Forest Service
	17,215
	6,967

	  U.S. Army Corps of Engineers
	3,136
	1,269

	Federal Total
	189,004
	76,487

	State Agencies
	54,765
	22,163

	Tribal Entities
	71,287
	28,849

	Local Gov/Private Land
	243,135
	98,394

	Total Critical Habitat
	558,191
	225,892





Table 2. Summary of proposed critical habitat units showing unit number and name, unit size, percent Federal land in the unit, additional federally threatened or endangered species with designated critical habitat within the unit (least Bell’s vireo (LBEVI) and southwestern willow flycatcher (SWFL)), and if exclusions are being considered

	Proposed Critical Habitat Unit
	Size of Unit in Ac (Ha)
	Percent Federal
	Other Endangered Species
	Exclusion Considered

	Unit 1: CA–1 Eel River
	4,909 (1,987)
	0%
	
	

	Unit 2: CA–2 Sacramento River
	35,418 (14,333)
	29%
	
	

	Unit 3: CA–3 Sutter Bypass
	1,090 (441)
	52%
	
	

	Unit 4: CA–4 South Fork Kern River Valley
	2,870 (1,161)
	43%
	SWFL,
	Yes

	Unit 5: CA–5 Owens River
	1,598 (647)
	<1%
	SWFL
	Yes

	Unit 6: CA–6 Prado Flood Control Basin
	4,406 (1,783)
	30%
	SWFL, LBEVI
	Yes

	Unit 7: CA/AZ–1 Colorado River 1
	78,961 (31,954)
	41%
	SWFL
	Yes

	Unit 8: CA/AZ–2 Colorado River 2
	23,452 (9,490)
	65%
	SWFL
	Yes

	Unit 9: AZ–1 Bill Williams River
	3,390 (1,372)
	78%
	SWFL
	Yes

	Unit 10: AZ–2 Alamo Lake
	2,794 (1,131)
	66%
	SWFL
	Yes

	Unit 11: AZ-3 Lake Mead
	6,734 (2,726)
	100%
	SWFL
	Yes

	Unit 12: AZ–4 Lower Gila River
	12,047 (4,875)
	62%
	
	Yes

	Unit 13: AZ–5 Upper Santa Maria River
	1,636 (662)
	35%
	SWFL
	

	Unit 14: AZ–6 Hassayampa River
	2,838 (1,148)
	21%
	SWFL
	

	Unit 15: AZ–7 Gila and Salt Rivers
	17,585 (7,116)
	27%
	SWFL
	

	Unit 16: AZ–8 Agua Fria River
	3,337 (1,350)
	54%
	
	

	Unit 17: AZ–9 Upper Verde Creek
	4,531 (1,834)
	49%
	SWFL
	

	Unit 18: AZ–10 Oak Creek
	1,323 (535)
	33%
	
	

	Unit 19: AZ–11 Beaver Creek and tributaries
	2,082 (831)
	72%
	
	Yes

	Unit 20: AZ–12 Lower Verde River and West Clear Creek
	2,053 (831)
	22%
	SWFL
	Yes

	Unit 21: AZ–13 Horseshow Dam
	626 (253)
	100%
	SWFL
	Yes

	Unit 22: AZ–14 Tonto Creek
	3,670 (1,485)
	69%
	SWFL
	Yes

	Unit 23: AZ–15 Pinal Creek
	419 (170)
	7%
	SWFL
	

	Unit 24: AZ–16 Bonita Creek
	929 (376)
	89%
	
	

	Unit 25: AZ–17 San Francisco River 1
	1,327 (537)
	90%
	SWFL
	

	Unit 26: AZ–18 Upper San Pedro River
	21,786 (8,821)
	52%
	SWFL
	

	Unit 27: AZ–19 Hooker Hot Springs
	375 (152)
	43%
	
	

	Unit 28: AZ–20 Lower San Pedro and Gila Rivers
	23, 399 (9,469)
	13%
	SWFL
	Yes

	Unit 29: AZ–21 Picacho Reservoir
	2,789 (1,048)
	12%
	
	

	Unit 30: AZ–22 Peritas Wash
	894 (362)
	19%
	
	Yes

	Unit 31: AZ–23 Arivaca Wash and San Luis Wash
	5,765 (2,333)
	81%
	
	Yes

	Unit 32: AZ–24 Sonoita Creek
	1,610 (652)
	0%
	
	

	Unit 33: AZ–25 Upper Cienega Creek
	5,204 (2,106)
	89%
	
	Yes

	Unit 34: AZ–26 Santa Cruz River
	3,689 (1,493)
	0%
	SWFL
	

	Unit 35  AZ–27 Black Draw
	890 (360)
	46%
	
	

	Unit 36: AZ–28 Gila River 1
	20,726 (8,388)
	4%
	SWFL
	Yes

	Unit 37: AZ-29 Salt River
	2,590 (1,048)
	95%
	SWFL
	Yes

	Unit 38: AZ–30 Lower Cienega Creek
	2,360 (955)
	0%
	SWFL
	Yes

	Unit 39: AZ–31 Blue River
	1,025 (415)
	100%
	
	

	Unit 40: AZ–32 Pinto Creek South
	373 (151)
	99%
	SWFL
	

	Unit 41: AZ–33 Aravaipa Creek
	1,209 (489)
	39%
	
	

	Unit 42: AZ–34 Lower Verde River
	1,079 (437)
	99%
	SWFL
	Yes

	Unit 43: AZ–35 Gila River 3
	2,194 (888)
	51%
	SWFL
	

	Unit 44: AZ–36 Pinto Creek North
	427 (173)
	97%
	SWFL
	

	Unit 45: AZ–37 Florida Wash
	188 (76)
	60%
	
	Yes

	Unit 46: NM–1 San Juan River
	6,354 (2,571)
	11%
	SWFL
	Yes

	Unit 47: NM–3 San Francisco River 2
	2,039 (825)
	36%
	SWFL
	

	Unit 48: NM–4 Gila River 2
	4,179 (1,691)
	23%
	SWFL
	

	Unit 49: NM–5 Mimbres River
	260 (105)
	0%
	SWFL
	

	Unit 50: NM–6 Upper Rio Grande 1
	1,830 (741)
	0%
	SWFL
	

	Unit 51: NM–7 Middle Rio Grande 2
	1,173 (475)
	0%
	SWFL
	Yes

	Unit 52: NM–8 Middle Rio Grande 1
	71,511 (28,940)
	11%
	SWFL
	Yes

	Unit 53: NM–9 Upper Gila River
	4,614 (1,867)
	21%
	SWFL
	

	Unit 54: CO–1 Yampa River
	6,938 (2,808)
	0%
	
	

	Unit 55: CO–2 Colorado River 3
	4,002 (1,620)
	1%
	
	

	Unit 56: CO–3 North Fork Gunnison River
	2,326 (941)
	5%
	
	

	Unit 57: CO–4 Uncompahgre River
	4,506 (1,824)
	<1%
	
	

	Unit 58: CO–5 Gunnison River
	937 (379)
	2%
	
	

	Unit 59: CO–6 Rio Grande 3
	9,765 (3,952)
	<1%
	SWFL
	Yes

	Unit 60: CO–7 Conejos River
	8,986 (3,637)
	4%
	SWFL
	Yes

	Unit 61: UT–1 Green River 1
	17,256 (6,983)
	27%
	
	

	Unit 62: UT–2 Pigeon Water Creek and Lake Fork River
	3,041 (1,231)
	0%
	
	

	Unit 63: UT–3 Colorado River 4
	579 (234)
	55%
	
	

	Unit 64: UT–4 Dolores River
	401 (162)
	28%
	
	

	Unit 65: UT–5 Green River 2
	4,657 (1,885)
	100%
	
	

	Unit 66: UT–6 San Juan River 2
	2,198 (890)
	100%
	SWFL
	

	Unit 67: UT–7 San Juan River 3
	9,692 (3,922)
	16%
	SWFL
	

	Unit 68: UT–8Virgin River 2
	1,390 (563)
	2%
	SWFL
	

	Unit 69: ID–1 Snake River 1
	10,726 (4,341) 
	35%
	
	

	Unit 70: ID–2 Snake River 2
	11,439 (4,629)
	51%
	
	

	Unit 71: ID–3 Big Wood River
	1,129 (457)
	8%
	
	

	Unit 72: ID–4 Henry’s Fork and Teton Rivers
	3,449 (1,396)
	11%
	
	

	Unit 73: NV–1 Upper Muddy River
	1,472 (596)
	89%
	SWFL
	

	Unit 74: NV–3 Lower Muddy River
	437 (177)
	0%
	SWFL
	

	Unit 75: NV–4 Carson River
	5,210 (2,108)
	39%
	
	

	Unit 76: NV/AZ–1 Virgin River 1
	11,266 (4,559)
	63%
	SWFL
	

	Unit 77: WY–1 Green River 3
	7,471 (3,023)
	76%
	
	

	Unit 78: WY/UT–1 Henry’s Fork Green River
	9,306 (3,766)
	18%
	
	

	Unit 79: TX–1 Arroyo Caballo / Rio Grande
	1,261 (510)
	0%
	
	

	Unit 80: TX–2 Terlingua Creek / Rio Grande
	7,792 (3,153)
	100%
	
	



The primary constituent elements (PCEs) of the physical or biological features essential to the conservation of the western yellow-billed cuckoo consist of three components:

(1) Primary Constituent Element 1—Riparian woodlands.  Riparian woodlands with mixed willow-cottonwood vegetation, mesquite-thorn-forest vegetation, tamarisk woodland vegetation, or a combination of these that contain habitat for nesting and foraging in contiguous or nearly contiguous patches, that are greater than 325 ft (100 m) in width, 100 ac (40 ha) or more in extent.  These habitat patches contain one or more nesting groves, generally willow-dominated, with above average canopy closure (greater than 70 percent) and a cooler, more humid environment than the surrounding riparian and uplands habitats.
(2)  Primary Constituent Element 2—Adequate prey base.  Presence of a prey base consisting of large insect fauna (for example, cicadas, caterpillars, katydids, grasshoppers, large beetles, dragonflies) and tree frogs for adults and young in breeding areas during the nesting season and in post-breeding dispersal areas.
(3) Primary Constituent Element 3—Dynamic riverine processes.  River systems that are dynamic and provide hydrologic processes that encourage sediment movement and deposits that allow seedling germination and promote plant growth, maintenance, health and vigor.  This allows habitat to regenerate at regular intervals, leading to riparian vegetation with variously aged patches from young to old.  These dynamic riverine processes are considered essential for developing and maintaining PCE 1 and PCE 2.  

Exemptions Under Section 4(a)(3) and Proposed Exclusion Under Section 4(b)(2) of the Act
[bookmark: ApplicationOfSection4b2]There are no Department of Defense lands within the proposed designation so section 4(a)(3)(B) of the Act does not apply and no areas are exempted from the proposed designation.  Section 4(b)(2) of the Act states that the Secretary may exclude an area from critical habitat if it is determined that the benefits of such exclusion outweigh the benefits of specifying such area as part of the critical habitat, unless the Secretary determines, based on the best scientific data available, that the failure to designate such area as critical habitat will result in the extinction of the species.  We are currently considering for potential exclusion all or part of 29 units, totaling 193,691 ac (78,416 ha).  We are requesting input from the public on these potential exclusions and seek information on the possible exclusion of any additional areas identified in the proposed rule.  Table 3 outlines the potential exclusions currently identified.

Table 3.  Areas considered for exclusion by critical habitat unit
	Unit
	Specific Area
	Area Meeting the Definition of Critical Habitat, in Acres (ha)
	Area Considered for Possible Exclusion, in Acres (ha)

	CA–4
	South Fork Kern River Valley
	2,870 (1,162)
	160 (65)

	CA–5
	Owens River
	1,598 (647)
	1,598 (647)

	CA–6
	Prado Flood Control Basin
	4,406 (1,784)
	4,406 (1,784)

	CA/AZ–1
	Colorado River 1
	78,961 (31,968)
	55,061 (22,292)

	CA/AZ–2
	Colorado River 2
	23,452 (9,491)
	20,025 (8,107)

	AZ–1
	Bill Williams River
	3,390 (1,372)
	2,640 (1,069)

	AZ–2
	Alamo Lake
	2,794 (1,131)
	1,840 (745)

	AZ–3 
	Lake Mead
	6,734 (2,725)
	6,734 (2,725) 

	AZ–4
	Lower Gila River
	12,047 (4,877)
	7,413 (3,001)

	AZ–11
	Beaver Creek and tributaries
	2,082 (843)
	3 (1)

	AZ–12 
	Lower Verde/West Clear Ck.
	2,053 (831)
	43 (17)

	AZ–13
	Horseshoe Dam
	626 (253)
	626 (253)

	AZ–14
	Tonto Creek
	3,670 (1,485)
	3,155 (1,277)

	AZ–20
	Lower San Pedro/Gila Rivers
	23,399 (9,469)
	23,399 (9,469)

	AZ–22
	Peritas Wash
	894 (362)
	894 (362)

	AZ–23
	Arivaca Wash/San Luis Wash
	5,765 (2,333)
	5,765 (2,333)

	AZ–25
	Upper Cienega Creek
	5,204 (2,106)
	5,204 (2,106)

	AZ–28
	Gila River 1
	20,726 (8,388)
	10,183 (4,123)

	AZ–29
	Salt River
	2,590 (1,049)
	2,469 (1,000)

	AZ–30
	Lower Cienega Creek
	2,360 (955)
	2,360 (955)

	AZ–34
	Lower Verde River
	1,079 (437)
	1,063 (430)

	AZ–37
	Florida Wash
	188 (76)
	188 (76)

	NM–1
	San Juan River 1
	6,354 (2,571)
	1,041 (421)

	NM–7
	Middle Rio Grande 2
	1,173 (475)
	1,173 (475)

	NM–8
	Middle Rio Grande 1
	71,511 (29,940)
	17,096 (6,922)

	CO–6
	Upper Rio Grande 3
	9,765 (3,952)
	9,765 (3,952)

	CO–7
	Conejos River
	8,986 (3,637)
	8,986 (3,637)

	Total
	193,691 ac (78,416 ha)



Baseline Analysis

Conservation plans and regulatory mechanisms that may provide protection to the species and its habitat without critical habitat

Concurrent with the proposed designation of critical habitat, the western yellow-billed cuckoo is being proposed for listing under the Act.  Listing provides opportunity for conservation and protection under sections 6, 7, 9, and 10 of the Act.  These include cooperative actions with States (section 6), consultation with Federal agencies for actions that may affect the species (section 7); protection against take of the species ("take" means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect or attempt to engage in any such conduct) from areas (section 9); and lastly, cooperative actions with other entities and landowners for the purpose of scientific or enhancement of survival activities involving take (section 10).

Various Federal, State, and international regulatory mechanisms in place provide varying degrees of conservation oversight that may address the threats of ongoing habitat loss and degradation resulting from altered hydrology, conversion of habitat to nonnative vegetation, climate change, agricultural activities, exposure to pesticides and effects of small and isolated habitat patches.  However, because the yellow-billed cuckoo is not a protected or sensitive species in Canada, Mexico, or in a majority of States in the U.S., application and the effectiveness of any regulatory mechanisms is uncertain.  As a result of this uncertainty and in order to provide a basis for expectations of Federal agencies regarding the potential listing and designation of critical habitat for the western yellow-billed cuckoo, we provide information on how we have implemented our consultation process for two other federally listed surrogate species (the southwestern willow flycatcher and the least Bell’s vireo).  The southwestern willow flycatcher (flycatcher) and least Bell’s vireo (vireo) are also insectivorous riparian-obligate migratory bird species.  Both species use willow and other riparian habitats along streams and in floodplains or basins in the western U.S. for nesting and foraging.  The flycatcher and vireo also partially overlap some portion of their range and in some areas co-occur with the western yellow-billed cuckoo.  As a result, habitat and biological requirements for the flycatcher and vireo are very similar to those for the western yellow-billed cuckoo, and measures to conserve habitats for the flycatcher and vireo would most likely benefit the western yellow billed cuckoo.  Below we outline potential regulatory measures that have been identified for the flycatcher, vireo, and in some cases currently with the western yellow-billed cuckoo as a sensitive species.

Federal Regulatory Mechanisms
The following Federal laws and regulations may provide some benefits to the western yellow-billed cuckoo and are considered part of the baseline because these benefits will continue with or without critical habitat designation.

Migratory Bird Treaty Act
The Migratory Bird Treaty Act (16 U.S.C. 701-711) was enacted in 1916 between the governments of the United States and Great Britain (representing Canada), subsequently Mexico in 1936, Japan in 1972, and the Union of Soviet Socialist Republics in 1976.  The Migratory Bird Treaty Act expanded the definition of migratory birds to include virtually all birds found in the United States.  It establishes provisions regulating take, possession, transport, and import of migratory birds, including nests and eggs.

Federal Land Policy and Management Act
The Federal Land Policy and Management Act of 1976 requires that “. . . the public lands be managed in a manner that will protect the quality of scientific, scenic, historical, ecological, environmental, air and atmospheric, water resource, and archeological values; that . . . will preserve and protect certain public lands in their natural condition; (and ) that will provide food and habitat for fish and wildlife . . .” 

National Forest Management Act
The National Forest Management Resource Planning.  The 2012 Planning Rule (77 FR 21162; April 9, 2012) revises land management planning regulations for national forests.  The planning rule provides new regulations to guide the development, amendment, and revision of management plans for all Forest System lands.  These revised regulations, which became effective on May 9, 2012, require that the U.S. Forest Service maintain viable populations of species of conservation concern at the discretion of regional foresters.  Additionally, sec. 219.9 stipulates that “the responsible official shall determine whether or not the plan components”… “ provide the ecological conditions necessary to: contribute to the recovery of federally listed threatened and endangered species, conserve proposed and candidate species, and maintain a viable population of each species of conservation concern within the plan area.   

Clean Water Act
Congress passed the Federal Water Pollution Control Act Amendments of 1972 and the Clean Water Act (CWA) of 1977 to provide for the restoration and maintenance of the chemical, physical, and biological integrity of the nation’s lakes, streams, and coastal waters.  Primary authority for the implementation and enforcement of the CWA now rests with the U.S. Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers (COE).  In addition to the measures authorized before 1972, the CWA provides for implementation of a variety of programs, including: Federal effluent limitations and state water quality standards, permits for the discharge of pollutants and dredged and fill materials into navigable waters, and enforcement mechanisms.  Section 404 of the CWA is the principal Federal program that regulates activities affecting the integrity of wetlands. Section 404 prohibits the discharge of dredged or fill material in jurisdictional waters of the United States, unless permitted by COE under section 404 (a) (individual permits), 404 (e) (general permits), or unless the discharge is exempt from regulation as designated in section 404 (f).

There is controversy in administration of the COE’s permit system and their responsibilities pursuant to the Act. The limits of jurisdictional waters of the United States (the area covered under section 404) are defined as follows: (1) in the absence of adjacent wetlands, jurisdiction extends to the ordinary high water mark; (2) when adjacent wetlands are present, jurisdiction extends beyond the ordinary high water mark to the limit of the adjacent wetlands; or (3) when the water of the United States consists only of wetlands, jurisdiction extends to the limit of the wetland.  Riparian habitat in the southwest is usually above the ordinary high water mark and often does not meet the definition of jurisdictional wetlands of the United States.

Section 402 of the CWA is the principal Federal program that regulates activities affecting water quality.  One of the most significant features of the 1972 CWA is the creation of a national pollutant discharge elimination system (NPDES).  Except as otherwise provided in the CWA, industrial sources and publicly owned treatment works may not discharge pollutants into navigable waters without a permit. The EPA or State authorized programs may issue a permit for discharge upon condition that the discharge meets applicable requirements, which are outlined extensively in the CWA and which reflect, among other things, the need to meet Federal effluent limitations and state water quality standards.

Other Listed Species
A large number of species listed under the Act as threatened or endangered also occur within the riparian and/or aquatic habitats used by the western yellow-billed cuckoo (see Appendix A).  As a result, the cuckoo may receive some collateral benefits in areas of habitat overlap.  For example, because water is also essential for fish, their habitat requirements can help protect similar western yellow-billed cuckoo habitat needs.  

Federal Land Management
The following Federal agencies own and manage lands within the some of the areas proposed to be designated as critical habitat.  Their ongoing land management activities are considered part of the baseline because they will provide some benefits to the western yellow-billed cuckoo with or without a critical habitat designation. 

U.S. Forest Service (Forest Service).  The Forest Service is directed through their Departmental regulations to: (1) provide the ecological conditions necessary to contribute to the recovery of federally listed threatened and endangered species, conserve proposed and candidate species, and maintain a viable population of each species of conservation concern; (2) conduct activities and programs to assist in the identification and recovery of threatened and endangered plant and animal species; and (3) avoid actions which may cause a species to become threatened or endangered.  

The Forest Service Regions 4–6 (WA, OR, CA, NV, UT, AZ, NM, and southern ID and western WY) and portions of Regions 1 (northern ID and western MT), 2 (eastern WY and CO), and 8 (western Texas) are within the range of the western yellow-billed cuckoo.  The National Forest System lands included within the proposed designation include the Sequoia (CA- FS Region 5), Coconino (AZ-R3), Prescott (AZ-R3), Tonto (AZ-R3), Apache-Sitgreaves (AZ-R3), Coronado (AZ, NM-R3), Gila (NM-R3), and Caribou-Targhee (ID, WY-R4) National Forests.  Forest Service Regions 2–6 have determined that the yellow-billed cuckoo is a sensitive species.  They define sensitive species as those plant and animal species identified by a regional forester for which population viability is a concern, as evidenced by either a significant current or predicted downward trend in population numbers or density, or a significant current or predicted downward trend in habitat capability that would reduce a species' existing distribution.

In management of sensitive species, the Forest Service is directed to: (1) Develop and implement management practices to ensure that species do not become threatened or endangered because of Forest Service actions; (2) maintain viable populations of all native and desired nonnative wildlife, fish, and plant species in habitats distributed throughout their geographic range on National Forest System lands; and (3) develop and implement management objectives for populations and/or habitat of sensitive species.

The Forest Service Region 2 has developed a Technical Conservation Assessment for the yellow-billed cuckoo (Wiggins 2005, pp. 1–46).  The document identifies various conservation measures for the yellow-billed cuckoos including: (1) Restricting livestock grazing within low-elevation riparian systems; (2) restoring natural patterns of water flow (i.e., allowing periodic flooding and consequent widening of riparian areas) of western slope river systems; and (3) restricting the use of pesticides in and near riparian woodlands.  We are uncertain if the Forest Service has implemented such measures for the western yellow-billed cuckoo, but measures such as these have been identified in our listing and critical habitat proposals as beneficial for the species.

Informal Consultation.  Informal consultation between the U.S. Fish and Wildlife Service and the Forest Service consists of all contacts, correspondence, or discussions that take place prior to initiation of any necessary formal consultation.  The Forest Service is directed to utilize informal consultation with the Service to achieve the following: (1) To produce a sound biological evaluation that incorporates the best information available from the Service; (2) to identify project alternatives and discuss modifications and protective measures that would avoid adverse effects so that formal consultation is not necessary; and (3) to inform the Service of actions designed to benefit proposed species.

For the southwestern willow flycatcher, the Forest Service is actively managing many historical and current populations which occur on or near Forest Service lands (Fishlake, Manti-LaSal, and Dixie NFs UT; Tonto, Prescott, Coconino, and Apache-Sitgreaves NFs, AZ; Angeles, Cleveland, San Bernardino, Los Padres, and Sequoia NFs, CA; Rio Grande and San Juan NFs, CO; Carson, Cibola, and Gila NFs, NM; and Toiyabe NF, NV).  The Gila and Tonto NFs, in particular, have worked to improve conditions for flycatchers along the Gila River and Tonto Creek/Roosevelt Lake/Salt River area by restoring vegetation, removing land management stressors, building cattle fences, establishing seasonal fenced closures, managing off-road vehicles, and preventing and fighting wildfires.  Many of these areas are occupied by the western yellow-billed cuckoo and are being proposed as critical habitat. 

U.S. Bureau of Land Management (BLM).  BLM land ownership within the proposed designation includes lands within Arizona, California, Colorado, Idaho, New Mexico, Nevada, Utah, and Wyoming.   

It is the policy of the BLM “to manage habitat with emphasis on ecosystems to ensure self-sustaining populations and a natural abundance and diversity of wildlife, fish, and plant resources on public lands” (BLM manual 6500).  In addition, BLM shall designate sensitive species and implement measures to conserve these species and their habitats, including proposed critical habitat, to promote their conservation and reduce the likelihood and need for such species to be listed pursuant to the Act.  All federally designated candidate species, proposed species, and delisted species in the 5 years following their delisting shall be conserved as BLM sensitive species (BLM manual 6840).

When BLM engages in the planning process, it shall address BLM sensitive species and their habitats in land use plans and associated NEPA documents.  When appropriate, land use plans shall be sufficiently detailed to identify and resolve significant land use conflicts with BLM sensitive species without deferring conflict resolution to implementation-level planning. Implementation-level planning should consider all site-specific methods and procedures needed to bring species and their habitats to the condition under which management under the BLM sensitive species policies would no longer be necessary. 

Implementation. On BLM-administered lands, the BLM shall manage BLM sensitive species and their habitats to minimize or eliminate threats affecting the status of the species or to improve the condition of the species habitat, by: 
· Determining, to the extent practicable, the distribution, abundance, population condition, current threats, and habitat needs for sensitive species, and evaluating the significance of BLM-administered lands and actions undertaken by the BLM in conserving those species; 
· Ensuring that BLM activities affecting BLM sensitive species are carried out in a way that is consistent with its objectives for managing those species and their habitats at the appropriate spatial scale; 
· Monitoring populations and habitats of BLM sensitive species to determine whether species management objectives are being met; 
· Working with partners and stakeholders to develop species-specific or ecosystem-based conservation strategies; 
· Prioritizing BLM sensitive species and their habitats for conservation action based on considerations such as human and financial resource availability, immediacy of threats, and relationship to other BLM priority programs and activities; 
· Using Land and Water Conservation Funds, as well as other land tenure adjustment tools, to acquire habitats for BLM sensitive species, as appropriate; 
· Considering ecosystem management and the conservation of native biodiversity to reduce the likelihood that any native species will require BLM sensitive species status; and 
· In the absence of conservation strategies, incorporate best management practices, standard operating procedures, conservation measures, and design criteria to mitigate specific threats to BLM sensitive species during the planning of activities and projects.  Land Health Standards should be used for managing BLM sensitive species habitats until range-wide or site-specific management plans or conservation strategies are developed. Off-site mitigation may be used to reduce potential effects on BLM sensitive species. 

In AZ, the Bureau of Land Management (BLM) also manages flycatcher habitat.  The BLM helps conduct flycatcher management from the Kingman, Hassayampa, Safford, Lake Havasu, and Yuma Field Offices.  The BLM administers the Las Cienegas and upper San Pedro River National Conservation Areas (where flycatcher territories have been detected).  Similar to the Forest Service, the BLM management includes cattle grazing, recreation, and fire. 

National Park Service (NPS).  National Park Service lands within the proposed designation includes: Lake Mead NRA (AZ and NV), Grand Canyon National Park (AZ), Montezuma Castle National Monument (AZ), Montezuma Well National Monument (AZ), Canyonlands National Park (UT), Glenn Canyon National Recreation Area (AZ, UT), and Big Bend National Park (TX).  

It is the policy of the NPS that whenever possible, natural processes will be relied upon to maintain native plant and animal species and influence natural fluctuations in populations of these species.  The NPS may intervene to manage individuals or populations of native species only: (1) when such intervention will not cause unacceptable impacts to the populations of the species or to other components and processes of the ecosystems that support them; and (2) when at least one of the following conditions exists:
· Management is necessary because a population occurs in an unnaturally high or low concentration as a result of human influences (such as loss of seasonal habitat, the extirpation of predators, the creation of highly productive habitat through agriculture or urban landscapes) and it is not possible to mitigate the effects of the human influences;
· There is a need to protect specific cultural resources of parks;
· Accommodation is needed for intensive development in portions of parks appropriate for and dedicated to such development;
· Intervention is needed to protect rare, threatened, or endangered species;
· Intervention is needed to protect human health as advised by the U.S. Public Health Service (which includes the Centers for Disease Control and the NPS public health program);
· Intervention is needed to protect property when it is not possible to change the pattern of human activities; or
· There is a need to maintain human safety when it is not possible to change the pattern of human activities.

The NPS will assess the results of managing plant and animal populations by conducting follow-up monitoring or other studies to determine the impacts of the management methods on nontargeted and targeted components of the ecosystem.

NPS Management of Threatened, Endangered, or Sensitive Plants and Animals.  According to NPS policy, the NPS will survey for, protect, and strive to recover all species native to National Park System units, and that are listed under the Act. The NPS will fully meet its obligations under the NPS Organic Act and the Endangered Species Act to both proactively conserve listed species and prevent detrimental effects on these species. To meet these obligations, the NPS will cooperate with both the Service and the NOAA Fisheries to ensure that NPS actions comply with both the written requirements and the spirit of the Act.  This cooperation should include the full range of activities associated with the Act, including:
· Consultation, conferencing, informal discussions, and securing all necessary scientific and/or recovery permits; 
· Undertaking active management programs to inventory, monitor, restore, and maintain listed species’ habitats; 
· Controlling detrimental nonnative species; 
· Managing detrimental visitor access; 
· Reestablishing extirpated populations as necessary to maintain the species and the habitats upon which they depend; 
· Managing designated critical habitat, essential habitat, and recovery areas to maintain and enhance their value for the recovery of threatened and endangered species; cooperating with other agencies to ensure that the delineation of critical habitat, essential habitat, and/or recovery areas on park-managed lands provides needed conservation benefits to the total recovery efforts being conducted by all the participating agencies; 
· Participating in the recovery planning process, including the provision of members on recovery teams and recovery implementation teams where appropriate; cooperating with other agencies, states, and private entities to promote candidate conservation agreements aimed at precluding the need to list species; and 
· Conducting actions and allocating funding to address endangered, threatened, proposed, and candidate species.

The NPS will also inventory, monitor, and manage state and locally listed species in a manner similar to its treatment of federally listed species to the greatest extent possible.  In addition, the NPS will inventory other native species that are of special management concern to parks (such as rare, declining, sensitive, or unique species and their habitats) and will manage them to maintain their natural distribution and abundance.

U.S. Fish and Wildlife Service.  There are eleven National Wildlife Refuges (NWR) and one National Fish Hatchery (NFH) within the proposed critical habitat.  The areas include the: Sacramento River NWR (CA), Sutter NWR (CA), Imperial NWR (AZ and CA), Cibola NWR (AZ and CA), Havasu NWR (AZ and CA), Bill Williams NWR (AZ), Buenos Aires NWR (AZ), Bosque del Apache NWR (NM), Sevilleta NWR (NM), Hotchkiss NFH (CO), Ouray NWR (UT), and the Seedskadee NWR (WY).  These NWRs have conservation plans that strive to manage for migratory birds, riparian habitat, and listed species.  These NWRs are not identified as areas we are currently considering for exclusion.  

The National Wildlife Refuge System Improvement Act of 1997 (16 U.S.C. 668dd) establishes wildlife conservation, coupled with the purpose(s) for which each refuge was established, as the principal management direction on that refuge.  The statute also requires preparation of a comprehensive conservation plan (CCP) for each refuge, and it prescribes the process for determining the compatibility of public uses on refuges.  Protection of habitat for migratory birds is an explicit goal of the National Wildlife Refuge System, and most of these 11 refuges implement habitat protection measures that are highly protective of birds, including the yellow-billed cuckoo or its habitat.  

National wildlife refuges may provide additional protections, above those that are already being implemented pre-listing, under their management authorities.   The goals of the National Wildlife Refuge System include explicit attention to the needs of threatened and endangered species.  This additional attention may, for example, facilitate augmented monitoring or investigations of habitat needs or limiting factors that, in turn, result in more effective protection. For instance, under the Sacramento River NWR CCP, the western yellow-billed cuckoo would benefit from the Service’s efforts to improve habitat quality (which provides both short and long-term benefits for special status wildlife species) through restoration of floodplain vegetation, especially mature cottonwood and mixed-riparian forests that have closed-canopy conditions and are located in close proximity to early successional habitats for the species.  However, the beneficial short and long-term effects on wildlife may not be significant. In addition, the implementation of restoration efforts could create additional disturbances to special status species due to increased public use.  To alleviate any negative effects, areas that are known to have sensitive species may have restricted access or be temporarily closed for protection of species during nesting or breeding periods.

Section 7 of the Act does not require action agencies to consult or confer with the Service about proposed actions that may affect candidate species.  However, it is the Service’s policy to treat candidate species as if they were proposed for listing during internal (intra-Service) conferences (Section 7 Handbook, page 1-5).  Furthermore, the Service sometimes advises Federal action agencies and other entities of the presence of candidate species in a proposed action area.  Action agencies may choose to informally consider effects on candidate species so as to minimize the likelihood that a project will require modification if the candidate species is subsequently listed under the Act.

U.S. Army Corps of Engineers (Corps).  The Corps lands within the proposed designation occurs at Lake Isabella (Kern County), California.  The Corps operates the Lake Isabella Dam facilities and the U.S. Forest Service manages the lake and surrounding land areas including portions of the area being used by the western yellow-billed cuckoo along the South Fork of the Kern River.  The Corp has completed several biological opinions for the long-term operation of Lake Isabella Dam and Reservoir with the Service to specifically provide habitat and conservation for the southwestern willow flycatcher (Service 1996, 2000, 2005).  The opinions required the Corps to acquire offsite compensation for the effects of the reservoir periodic flooding of flycatcher habitat.  The Corps has complied with the terms and conditions of the biological opinions and established several offsite conservation areas which provide habitat for both the flycatcher and the western yellow-billed cuckoo.  However, the Corps currently has plans to conduct repairs on the dam facilities and raise the dam.  In 2013, following the signing of the Record of Decision in December 2012, the Corps entered the pre-construction engineering and design phase of the project.  A number of procedural tasks must still be completed in preparation of physical construction, which is scheduled to begin in 2017.  The effects of the dam raise could potentially subject areas currently used by the western yellow-billed cuckoo to flooding.

Habitat Conservation Plans and other Management Plans that pre-date both the species listing proposal and critical habitat proposal and that contribute to conservation of the species.  

A number of conservation plans that pre-date the proposal to list the western yellow-billed cuckoo under the Act, including those authorized under section 10 of the Act are currently in place  As described above, we are considering excluding a number of these management areas from the designation of critical habitat.  The areas that have Service approved Habitat Conservation Plans (HCPs) or other management plans include: 

Western Riverside County Multiple Species Habitat Conservation Plan (Western Riverside MSHCP)

The Western Riverside MSHCP is a comprehensive, multi-jurisdictional plan encompassing approximately 1,260,000 ac (510,000 ha) of the Riverside County west of the San Jacinto Mountains (County of Riverside 2003, p. 1-1).  The Western Riverside MSHCP is a subregional plan under the State of California’s Natural Community Conservation Planning Act (NCCP) and was developed in cooperation with the California Department of Fish and Wildlife (CDFW) (County of Riverside 2003, p. 1-1).  The Western Riverside MSHCP is a multi-species conservation program designed to minimize and mitigate the effects of expected habitat loss and associated incidental take of 146 listed and nonlisted “covered species,” including the western yellow-billed cuckoo (County of Riverside 2003, pp. B-555 to B-572).  A section 10(a)(1)(B) permit for the Western Riverside MSHCP was issued to 22 permittees on June 22, 2004, for a period of 75 years (Service 2004c, p. 1).     

Los Angeles Department of Water and Power (LADWP) Conservation Strategy.  The LADWP owns and manages the land included in the proposed western yellow-billed cuckoo critical habitat along the Owens River in Inyo County, California.  We have concluded that LADWP owns and manages the entire extent of 1,598 ac (647 ha) of western yellow-billed cuckoo habitat within the proposed unit CA-5.  The Service and the LADWP signed a memorandum of understanding in 2005 to implement a flycatcher conservation strategy designed to proactively manage flycatchers in the Owens Management Unit, along the Owens River from Long Valley Dam downstream to 4 mi (6 km) north of Tinemaha Reservoir.  The conservation strategy addresses three elements - livestock grazing, recreational activities, and wildfires - which have the potential to adversely affect flycatcher habitat.  The conservation strategy provides specific measures that: (1) Are designed to create suitable breeding habitat for the flycatcher; and (2) avoid and minimize potential adverse effects, such as the degradation or loss of habitat that may be associated with grazing activities, recreational activities, and wildland fires.  Based on the actions to benefit the flycatcher, which may benefit the western yellow-billed cuckoo, we will consider excluding 1,997 ac (809 ha) of LADWP lands from the final western yellow-billed cuckoo critical habitat designation under section 4(b)(2) of the Act.

Alamo Lake State Wildlife Area (AWA).  The Alamo Lake State Wildlife Area (AWA) in La Paz and Mohave Counties, Arizona, was created under provisions of the Fish and Wildlife Coordination Act (16 U.S.C. 661 et seq.), Public Land Order 492 (PLO 492), and the General Plan agreement between the Secretary of the Army, Secretary of the Interior, and Director of Arizona Game and Fish, signed January 19, 1968 (Arizona Game and Fish Department-Arizona State Parks 1997).  A lease agreement between the Arizona Game and Fish Department Commission and the Corps was signed in 1970, establishing the AWA for fish and wildlife conservation and management purposes (Arizona Game and Fish Department-Arizona State Parks 1997).  The present lease area encompasses approximately 9,140 ha (22,586 ac).  Public input was solicited and addressed in development of the AWA Management Plan through scoping and the NEPA (Arizona Game and Fish Department-Arizona State Parks 1997).  The corresponding Alamo Wildlife Area Property Operational Management Plan addressing the operations of the property, together with the budget, is updated as needed to reflect the changes in operational management (Arizona Game and Fish Department 2012).  Proposed western yellow-billed cuckoo critical habitat occurs along the Big Sandy, Santa Maria, and Bill Williams Rivers, which make up the upper portion of Alamo Lake.  The AWA Management Plan describes the unique riparian, wetland, and aquatic aspects of the area for a variety of species, specifically targeting the southwestern flycatcher for management and including the western yellow-billed cuckoo as a species of wildlife concern.  Two of the specific resources that are directed toward the habitat needs of the flycatcher and the western yellow-billed cuckoo: (1) Maintain and enhance aquatic and riparian habitats to benefit wildlife; and (2) restore, manage, and enhance habitats for wildlife of special concern.  Fencing may be needed to exclude unauthorized livestock and feral burros, exclude elk, control OHV access, and better manage authorized livestock (Arizona Game and Fish Department 2012, pp.10-12).  

Lower Colorado River Multi-Species Conservation Plan (LCR MSCP).  The Lower Colorado River Multi-Species Conservation Program (2004, pp. 1–506) was developed for areas along the lower Colorado River where it comprises the borders between Arizona, California, and Nevada, from Lake Mead to Mexico, in the Counties of La Paz, Mohave, and Yuma in Arizona; Imperial, Riverside, and San Bernardino Counties in California; and Clark County in Nevada.  The LCR MSCP primarily covers activities associated with water storage, delivery, diversion, and hydroelectric production.  The Record of Decision was signed by the Secretary of the Interior on April 2, 2005.  Discussions began on the development of this HCP in 1994, but an important catalyst was a 1997 jeopardy biological opinion for the flycatcher, which was issued to the BOR for lower Colorado River operations.  The Federal agencies involved in the LCR MSCP include the BOR, Bureau of Indian Affairs (BIA), NPS, BLM, Western Area Power Administration, and the Service.  

The LCR MSCP planning area primarily surrounds proposed western yellow-billed cuckoo critical habitat along the lower Colorado River from Lake Mead to the southern  International United States Border.  Portions of the Colorado River, Lake Mead, Virgin River, and Muddy River in Arizona, Utah, and Nevada, are included where they surround Lake Mead (including the conserved lands of Lake Mead which extends up the Colorado River to Separation Canyon).  Also, a portion of the Bill Williams River at its confluence with the Colorado River at Lake Havasu occurs within the LCR MSCP planning area.  The LCR MSCP permittees will create and maintain 4,050 ac (1,639 ha) of western yellow-billed cuckoo habitat, reduce the risk of loss of created habitat to wildfire, replace created habitat affected by wildfire, and avoid and minimize operational and management impacts to western yellow-billed cuckoos over the 50-year life of the permit (2005 to 2055) (Lower Colorado River Multi-Species Conservation Program 2004, pp. 5-30–5-36, Table 5-10, 5-58–5-60).  Additional research, management, monitoring, and protection of western yellow-billed cuckoos will occur.  In addition to western yellow-billed cuckoo habitat creation and subsequent management, the LCR MSCP will provide funds to ensure existing western yellow-billed cuckoo habitat is maintained.  Western yellow-billed cuckoo management associated with the LCR MSCP is conducted in conjunction with management occurring on the National Wildlife Refuges (Bill Williams, Havasu, Cibola, and Imperial) and Tribal lands (Hualapai, Fort Mohave, Chemehuevi, Colorado River, and Quechan Tribes) along the LCR.

Horseshoe and Bartlett Dam Habitat Conservation Plan (HCP).  In June 2008, the Service issued an Incidental Take Permit for the Salt River Project (SRP) for 16 species that inhabit Horseshoe and Bartlett Reservoirs and the Verde River above and below the two dams in Gila and Maricopa Counties (Salt River Project 2008, p. 6).  The western yellow-billed cuckoo and southwestern willow flycatcher are two of the covered species in the permit.  On the Verde River, critical habitat is proposed within the water storage space and upstream of Horseshoe Reservoir and downstream of Bartlett Lake.  The area that the Permit covers for the western yellow-billed cuckoo and southwestern willow flycatcher includes Horseshoe Reservoir up to an elevation of 2,026 ft (618 m) and Bartlett up to an elevation of 1,748 ft (533 m), (Salt River Project 2008, p. ES-1).  The water storage space within Horseshoe Reservoir is the primary area where impacts to the western yellow-billed cuckoos and flycatchers are anticipated to occur because of periodic inundation and drying of habitat (Salt River Project 2008, p. 3).  Water storage and periodic inundation of western yellow-billed cuckoo and flycatcher habitat would likely result in delayed or lost breeding attempts, decreased productivity and survivorship of dispersing adults in search of suitable breeding habitat, and decreased productivity of adults that attempt to breed at Horseshoe Reservoir.  The 50-year Horseshoe and Bartlett Dam HCP provides measures to minimize and mitigate incidental take while allowing the continued operation of the two reservoirs (Salt River Project 2011a, p. 5).  These goals will be achieved with the following measures: (1) managing water levels in Horseshoe Reservoir to the extent practicable to benefit or reduce impacts to the covered species; (2) acquiring and managing flycatcher and western yellow-billed cuckoo habitat along rivers in central Arizona to provide a diversity of geographic locations with habitat like that existing at Horseshoe Reservoir (Salt River Project 2008, p. ES-4).  Mitigation efforts include operation of Horseshoe Reservoir to support tall dense vegetation at the upper end of the reservoir and to make riparian habitat available earlier in the nesting season (Salt River Project 2011a, p. 5).  In addition, the HCP obligates SRP to monitor western yellow-billed cuckoos, flycatchers, and habitat at Horseshoe Reservoir (Salt River Project 2011a, p. 8) and mitigation properties.  SRP must acquire and manage in perpetuity 200 ac (81 ha) of riparian habitat by fee title or conservation easements (Salt River Project 2011a, p. 5).

Roosevelt Lake (Unit 22: AZ–14 Tonto Creek and Unit 37: AZ–29 Salt River).  In February 2003, the U.S. Fish and Wildlife Service issued an Incidental Take Permit for the Salt River Project (SRP) for four riparian bird species, including the western yellow-billed cuckoo and southwestern willow flycatcher for 50 years (Salt River Project 2011, p. 1).  The Tonto Creek and the Salt River confluences with Roosevelt Lake are proposed as western yellow-billed cuckoo critical habitat.  The activity covered by the permit is the continued operation by SRP of Roosevelt Dam and Lake in Gila and Maricopa Counties, Arizona, up to an elevation of 2,151 ft (656 m) (Salt River Project 2002, ES-1).  The HCP specifies measures to minimize and mitigate incidental take of the four species: creating and managing riparian habitat at Roosevelt Lake and acquiring and managing riparian habitat in river basins in central Arizona that the four target bird species are expected to occupy (Salt River Project 2002, ES-4).  The HCP commits SRP to acquire 2,250 ac (911 ha) credits, including acquisition and management of at least 1,500 ac (607 ha) of riparian habitat by fee title or conservation easement off-site on the San Pedro, Verde, and Gila rivers and protection of up to an additional 750 ac (304 ha).  SRP has exceeded this obligation, accruing 2,591 ac (1,049 ha) credits (Salt River Project 2011b, p. 17).  SRP monitors vegetation at Roosevelt Lake to ensure that adaptive management thresholds or permit limits are not exceeded (Salt River Project 2011b, p. 6).  Because flycatchers and western yellow-billed cuckoos rely on similar riparian habitat, most of the mitigation measures serve both species.  Western yellow-billed cuckoo and flycatcher habitat at Roosevelt Lake varies depending on how and when the lake recedes as a result of water in-flow and subsequent storage capacity and delivery needs.  Even in the expected high-water years, some flycatcher and western yellow-billed cuckoo habitat would persist at Roosevelt Lake.  Measures in the HCP to protect habitat at Roosevelt Lake include funding a Forest Service employee to patrol and improve protection of flycatcher habitat in the Roosevelt lakebed from adverse activities such as fire ignition from human neglect, improper vehicle use, etc. (Salt River Project 2011b, p. 13).  SRP also developed habitat near Roosevelt Lake at offsite Rock House Farm Site to serve as a potential refugium when Roosevelt Lake is near capacity (Salt River Project 2011, p. 15).  SRP monitors habitat conditions, flycatchers, and western yellow-billed cuckoos at Roosevelt Lake and at offsite mitigation properties (Salt River Project 2011, pp. 19- 20).  

Pima County Multi-Species Conservation Plan.  Under the draft Multi-species Conservation Plan, Pima County, Arizona, will avoid, minimize, and mitigate impacts to 44 species and their habitat within the Permit Area (a subset of Pima County) during the 30-year Section 10(a)(1)(B) permit period (Pima County 2011a, p. xi).  The primary covered activities are maintenance and construction activities and certain development activities by the private sector.  Pima County anticipates providing approximately 112,000 ac (45,325 ha) of mitigation for approximately 36,000 ac (14,568 ha) of disturbance resulting from covered activities (Pima County 2011a, p. xi).  The plan will conserve and manage western yellow-billed cuckoos by: (1) Implementing the Pima County Riparian Protection Ordinance to minimize habitat loss; and (2) protecting water rights at Cienega Creek Natural Preserve and Buehman Canyon to maintain and restore habitat (Pima County 2011b, p. A-80).  

State Regulatory Mechanisms
The majority of areas occupied by the western yellow-billed cuckoo north of Mexico occur within California, Arizona, and New Mexico (Hughes 1999, p. 1).  Only California classifies the yellow-billed cuckoo as endangered (CDFW 2011, p. 10).  The California Endangered Species Act (CESA) prohibits unpermitted possession, purchase, sale, or take of listed species.  However, the CESA definition of take does not include harm.  CESA does require consultation between the CDFW and other State agencies to ensure that their activities will not jeopardize the continued existence of State-listed species; however, the yellow-billed cuckoo continues to decline in California despite its status as a State-listed endangered species.  In Arizona, the yellow-billed cuckoo is listed as a species of concern (Arizona Game and Fish Department 2002, p. 3), with no protective status.  The yellow-billed cuckoo has no special protective status in New Mexico. Washington State’s Department of Fish and Wildlife considers the yellow-billed cuckoo a candidate for listing.  The State wildlife agencies in Wyoming, Montana, Colorado, Utah, and Texas classify the yellow-billed cuckoo as a species of concern or a sensitive species.  The yellow-billed cuckoo is identified as a Species of Greatest Conservation Need in Idaho’s Comprehensive Wildlife Conservation Strategy (Idaho Department of Fish and Game 2005, Appendix B, p. 7), and, under Idaho State Law, is considered a protected nongame species that is illegal to intentionally take or possess, except under specific conditions (Idaho Department of Fish and Game 2005, Appendix B, p. 5).  

In summary, where the western yellow-billed cuckoo is State-listed (CA), a State candidate (WA), a species of concern or sensitive species (AZ, ID, WY, MT, CO, TX), or critically imperiled (NV), these designations contain no protection for the western yellow-billed cuckoo from habitat alteration or destruction, as described under Factors A and E.  Therefore, we are uncertain if State regulatory mechanisms would protect the western yellow-billed cuckoo from habitat loss and degradation due to altered hydrology from activities  such as operation or construction of upstream dams, surface and ground water diversions, encroachment into the floodplain by agricultural and other development activities, bank stabilization and levee construction and maintenance activities, overgrazing,  pesticide use on adjacent agricultural lands, conversion of habitat to monotypic stands of nonnative vegetation, gravel mining, wildfire, drought, and climate. 

Tribal Regulations
We are unaware of any Tribal regulations to protect the western yellow-billed cuckoo from take or its habitat from loss or alterations.  We have identified and are potentially excluding tribal lands from the Fort Mojave Indian Tribe (Unit 8 CA–AZ-2), Colorado River Indian Reservation (Unit 7 CA–AZ-1), Fort Yuma Indian Reservation (Unit 7 CA–AZ-1), and Cocopah Tribe of Arizona (Unit 7 CA–AZ-1).

Fort Mojave Indian Tribe (Unit 8 CA—AZ-2).  Fort Mojave Indian Tribal lands contain a proposed Colorado River segment of western yellow-billed cuckoo critical habitat above Lake Havasu in Mohave County, Arizona.  The Fort Mojave Tribe has finalized a Southwestern Willow Flycatcher Management Plan (SWFMP), compatible with western yellow-billed cuckoo management (Fort Mojave Indian Tribe 2005, pp. 1-24).  The Fort Mojave Tribe’s SWFMP states that within the Tribe’s budgetary constraints, they commit to management to sustain the current value of saltcedar, willow, and cottonwood vegetation that meets moist soil conditions necessary to maintain flycatcher habitat; to carry out monitoring to determine flycatcher presence and vegetation status in cooperation with the Service; and continue to provide wildfire response and law enforcement to protect suitable habitats.  The Fort Mojave Indian Tribe may also work in conjunction with the LCR MSCP on additional riparian management (Fort Mojave Indian Tribe 2005, pp. 1–24).  We will consider excluding the Colorado River within Fort Mojave Tribal land from the final designation of western yellow-billed cuckoo critical habitat under section 4(b)(2) of the Act.  

Colorado River Indian Reservation (Unit 7 CA–AZ-1).  The Colorado River Indian Tribal lands (CRIT) contain a proposed Colorado River segment of western yellow-billed cuckoo habitat in La Paz County, Arizona.  The Colorado River Indian Tribes have finalized a southwestern willow flycatcher management plan that we consider to be compatible with western yellow-billed cuckoo management (Colorado River Indian Tribes 2005, pp. 1–48).  The CRIT’s SWFMP describes a commitment to conduct a variety of habitat management actions.  The SWFMP also identifies the assessment, identification, and protection of flycatcher migration habitat (Colorado River Indian Tribes 2005, pp. 1–48).  The SWFMP identifies protecting breeding habitat with the Ahakhav Tribal Preserve and in any areas established for flycatchers with the LCR MSCP.  Seasonal closures of occupied flycatcher habitat during the breeding season may be necessary and established by the CRIT.  Protection of habitat from fire is established in the SWFMP, as well as protections from other possible stressors such as overgrazing, recreation, and development (Colorado River Indian Tribes 2005, pp. 1-48).  The CRIT may also work in conjunction with the LCR MSCP on additional riparian management.  We will consider excluding the Colorado River within CRIT land from the final designation of western yellow-billed cuckoo critical habitat under section 4(b)(2) of the Act.  

Fort Yuma Indian Reservation (Unit 7 CA–AZ-1).  The Quechan Tribal lands contain a proposed Colorado River segment of western yellow-billed cuckoo critical near the City of Yuma in Yuma County, Arizona.  The Quechan Tribe has completed a SWFMP that is compatible with western yellow-billed cuckoo management (Quechan Indian Tribe 2005, pp. 1–30).  The Quechan Tribe’s SWFMP describes a commitment to conduct a variety of habitat management actions.  The Tribe will manage riparian tamarisk that is intermixed with cottonwood, willow, mesquite, and arrowweed (Pluchea sericea) to maximize potential value for nesting flycatchers (Quechan Indian Tribe 2005, pp. 1–30).  Any permanent land use changes for recreation or other reasons will consider and support flycatcher needs, as long as consistent with Tribal cultural and economic needs.  The Tribe will consult with the Service to develop and design plans that minimize impacts to flycatcher habitat.  The Tribe will establish collaborative relationships with the Service to benefit the flycatcher, including monitoring for flycatcher presence and habitat condition, all within the constraints of available funds to the Tribe.  The Quechan Tribe may also work in conjunction with the LCR MSCP on additional riparian management.  We will consider excluding the Colorado River within Quechan Tribal land from the final designation of western yellow-billed cuckoo critical habitat under section 4(b)(2) of the Act.  

Cocopah Tribe of Arizona (Unit 7 CA–AZ-1).  The Cocopah Tribal lands, located 13 mi (21 km) south of Yuma, in Yuma County, Arizona, contain proposed western yellow-billed cuckoo critical habitat along the lower Colorado River.  We anticipate coordinating with the Cocopah Tribe regarding development of a riparian plan compatible with western yellow-billed cuckoo management.  The Cocopah Tribe may also work in conjunction with the LCR MSCP on additional riparian management.  We will consider excluding the Cocopah Tribe of Arizona land from the final designation of western yellow-billed cuckoo critical habitat under section 4(b)(2) of the Act.  Based on these conservation plans we will consider excluding 27,215 ac (11,013 ha) of Tribal land in the two Colorado River units

Tribal Management Plans and Partnerships— Yavapa-Apache and San Carlos Apache Nations 

Yavapai-Apache Nation (Unit 17: AZ-9 Upper Verde River, Unit 19: AZ–11 Beaver Creek and tributaries, and Unit 20: AZ–12 Lower Verde River and West Clear Creek).  The Yavapai–Apache Nation contains Verde River segments of proposed western yellow-billed cuckoo critical habitat in Yavapai County, Arizona.  The small parcels total 638 acres and are located near Clarkdale, Camp Verde, Middle Verde, Rimrock, and the I-17 interchange for Montezuma Castle National Monument (Yavapai-Apache Nation 2005, p. 6).  The Yavapai–Apache Nation has completed a SWFMP that is compatible with western yellow-billed cuckoo management (Yavapai-Apache Nation 2005, pp. 1–15).  The Yavapai–Apache Nation’s SWFMP addresses and presents assurances for flycatcher habitat conservation.  The Nation will, through zoning, Tribal ordinances and code requirements, and measures identified in the Willow Flycatcher Recovery Plan, take all practicable steps to protect known flycatcher habitat located along the Verde River (Yavapai-Apache Nation 2005, p. 14).  The Nation will take all reasonable measures to assure that no net habitat loss or permanent modification of flycatcher habitat will result from recreational and road construction activities, or habitat  restoration activities, and will take all reasonable steps to coordinate with the Service so that flycatcher habitat is protected.  Within funding limitations and under confidentiality guidelines established by the Tribe, the Tribe will cooperate with the Service to monitor and survey habitat for breeding and migrating flycatchers, conduct research, and perform habitat restoration, cowbird  trapping, or other beneficial flycatcher management activities. We will consider excluding the Verde River segments totaling 46 ac (18 ha) within Yavapai–Apache Nation from the final designation of western yellow-billed cuckoo critical habitat under section 4(b)(2) of the Act.  

San Carlos Reservation (Unit 28: AZ-20 Lower San Pedro River and Gila River Unit 36: AZ–28 Gila River 1).  The San Carlos Apache Tribal lands contain proposed western yellow-billed cuckoo critical habitat within the conserved lands of San Carlos Lake and the Gila River upstream from San Carlos Lake, in Gila County, Arizona.  The San Carlos Apache Tribe has finalized a Southwestern Willow Flycatcher Management Plan (SWFMP) that is compatible with western yellow-billed cuckoo management (San Carlos Apache Tribe 2005, pp. 1–65).  Implementation of the San Carlos Apache Tribe’s SWFMP will protect all known flycatcher habitat on San Carlos Tribal Land and assure no net habitat loss or permanent modification will result (San Carlos Apache Tribe 2005, p. 36).  All habitat restoration activities (whether to rehabilitate or restore native plants) will be conducted under reasonable coordination with the Service.  All reasonable measures will be taken to ensure that recreational activities do not result in a net habitat loss or permanent modification.  All reasonable measures will be taken to conduct livestock grazing activities under the guidelines established in the Recovery Plan for the southwestern willow flycatcher.  Within funding limitations and under confidentiality guidelines established by the Tribe, the Tribe will cooperate with the Service to monitor and survey habitat for breeding and migrating flycatchers, conduct research, and perform habitat restoration, cowbird trapping, or other beneficial flycatcher management activities (San Carlos Apache Tribe 2005, pp. 35–36, pp.45–46). We will consider excluding 10,912 ac (4,418 ha) of San Carlos Apache Tribal land from the final designation of western yellow-billed cuckoo critical habitat under section 4(b)(2) of the Act.  

Tribal Management Plans and Partnerships—Navajo Nation

The Navajo Nation contains a river segment of the proposed San Juan River Unit in San Juan County, New Mexico.  We will coordinate with these tribes and examine what western yellow-billed cuckoo conservation actions, management plans, and commitments and assurances occur on these lands for potential exclusion of 1,041 ac (421 ha) of Navajo Nation land from the final designation of western yellow-billed cuckoo critical habitat under section 4(b)(2) of the Act.
Tribal Management Plans and Partnerships—Santa Clara, San Juan (Ohkay Owingue), and the San Ildefonso Pueblos.  

The Santa Clara, San Juan, and San Ildefonso Pueblos ( (Unit 50: NM-6, Upper Rio Grande) and (Unit 51: NM-7, Middle Rio Grande).  The Santa Clara Pueblo and the San Juan Pueblo (Ohkay Owingue) contain proposed western yellow-billed cuckoo critical habitat along the Rio Grande within the Upper Rio Grande Management Unit in Rio Arriba County, New Mexico.  The San Ildefonso Pueblo contains proposed western yellow-billed cuckoo critical habitat along the Rio Grande within the Upper Rio Grande Management Unit in Santa Fe County, New Mexico.  

The Santa Clara Pueblo, the San Juan Pueblo (Ohkay Owingue), and the San Ildefonso Pueblo have conducted a variety of voluntary measures, restoration projects, and management actions to conserve the western yellow-billed cuckoo and its habitat on their lands.  The Santa Clara Pueblo and the San Juan Pueblo (Ohkay Owingue) made a commitment to develop an integrated resources management plan to address multiuse, enhancement, and management of their natural resources.  The pueblos have implemented fuel reduction of flammable exotic riparian vegetation and native tree restoration projects in the riparian area since 2001, carefully progressing in incremental stages to reduce the overall effects to wildlife.  We will consider excluding the Santa Clara Pueblo, the San Juan Pueblo (Ohkay Owingue), and the San Ildefonso Pueblo lands totaling 1,173 ac (475 ha)from the final designation of western yellow-billed cuckoo critical habitat under section 4(b)(2) of the Act.

Tribal Management Plans and Partnerships - Cochiti, Santo Domingo, San Felipe, Sandia, Santa Ana, and Isleta Pueblos

The Cochiti, Santo Domingo, San Felipe, Sandia, and Santa Ana Pueblos ((Unit 52: NM-8, Middle Rio Grande) contain proposed western yellow-billed cuckoo critical habitat along the Rio Grande within the Middle Rio Grande Management Unit in Sandoval County, New Mexico.  The Isleta Pueblo contains proposed western yellow-billed cuckoo critical habitat along the Rio Grande within the Middle Rio Grande Management Unit in Bernalillo County, New Mexico.  

The Cochiti Pueblo, Santo Domingo Pueblo, San Felipe Pueblo, Sandia Pueblo, Santa Ana Pueblo, and Isleta Pueblo have conducted a variety of voluntary measures, restoration projects, and management actions to conserve the western yellow-billed cuckoo and its habitat on their lands.  Cochiti Pueblo, Santo Domingo Pueblo, San Felipe Pueblo, Sandia Pueblo, Santa Ana Pueblo, and Isleta Pueblo made a commitment to develop an integrated resources management plan to address multiuse, enhancement, and management of their natural resources.  The pueblos have implemented fuel reduction of flammable exotic riparian vegetation and native tree restoration projects in the riparian area since 2001, carefully progressing in incremental stages to reduce the overall effects to wildlife.  We will consider excluding the Cochiti Pueblo, Santo Domingo Pueblo, San Felipe Pueblo, Sandia Pueblo, Santa Ana Pueblo, and Isleta Pueblo lands totaling 9,509 ac (3,850 ha) from the final designation of western yellow-billed cuckoo critical habitat under section 4(b)(2) of the Act.

Consultations under section 7 of the Act
If a Federal agency’s action may affect listed species, section 7 of the Act requires Federal agencies to consult with the Service to ensure that any action authorized, funded, or carried out will not jeopardize the continued existence of the species.  These consultations are baseline activities.

Below is a summary of the Federal agencies and types of projects that could affect the western yellow-billed cuckoo and therefore may trigger section 7 consultation: 

1. U.S. Army Corps of Engineers (reservoir modifications and management, bridge projects, stream restoration, vegetation management, urban development).

2. U.S. Bureau of Land Management (fire suppression, fuel-reduction treatments, land and resource management plans, livestock grazing and management plans, mining permits, renewable energy developments).

3. U.S. Bureau of Reclamation (transportation, storage, and delivery of water).

4. U.S. Department of Homeland Security (border security infrastructure and operations).

5. U.S. Department of Transportation (highway and bridge construction and maintenance).

6. U.S. Fish and Wildlife Service (issuance of section 10 enhancement of survival permits, habitat conservation plans, and safe harbor agreements; National Wildlife Refuge planning; Partners for Fish and Wildlife program projects benefiting the western yellow-billed cuckoo, Wildlife and Sportfish Restoration program) 

7. U.S. Forest Service (vegetation management, noxious weed treatments, fire management plans, fire suppression, fuel-reduction treatments, forest plans, livestock-grazing allotment management plans, mining permits, travel-management plans).

8. National Park Service (vegetation management, noxious weed treatments, fire management plans, fire suppression, fuel-reduction treatments, Park Management plans, recreational infrastructure development).

We have proposed to designate critical habitat for the western yellow-billed cuckoo concurrently with the listing of the species.  Thus, to date, we have not participated in section 7 consultations for this species.  However, the southwestern willow flycatcher which was listed as endangered in 1995 (60 FR 10695; February 27, 1995), has a similar range and habitat requirements in a portion of the yellow-billed cuckoo’s range.  Therefore we could anticipate a similar array and number of consultations in the future for the yellow-billed cuckoo.  From 1994 through 2012 a total of 223 formal section 7 biological opinions were completed rangewide for the southwestern willow flycatcher.  Formal consultations averaged 11.7 consultations per year with a low of 2 consultations in 2011 to a high of 30 consultations in 1997.  Of the 220 single-State formal consultations, 90 were done each in California and Arizona, 14 were done each in New Mexico and Nevada, 11 were in Colorado, and 3 were in Utah.  Three of the consultations were multi-State or rangewide in scope.  Jeopardy opinions were reached in 6 (2.7 percent) of the 223 formal consultations.  We anticipate, as was the case with the southwestern willow flycatcher, that the number of consultations for the yellow-billed cuckoo would be greatest just after listing and reduce as time passes, due to the limited number of areas where potential projects and yellow-billed cuckoos occur. 
  
Occupancy or Seasonal Occupancy
For this proposed designation, we have not proposed areas outside the geographical area occupied by the species.  All the proposed units are occupied by the species during their breeding season.  Occupied breeding habitat is considered occupied year-round for project-related effects that degrade habitat quality.  Because the western yellow-billed cuckoo is a neotropical migrant, it may also occupy migratory stop-over areas over a broader area than the locations where it eventually nests.  Section 7 consultation under the Act could occur for riparian areas that are only known to be used by migrant western yellow-billed cuckoos, but we expect this would rarely occur.  However, Federal agencies could undertake that analysis while developing their biological assessments.  

Adverse Modification Analysis
Once critical habitat is designated, section 7 of the Act requires Federal agencies to ensure that their actions will not result in the destruction or adverse modification of critical habitat.  An adverse modification analysis would focus on a project’s impacts to the physical or biological features, primary constituent elements, or other habitat characteristics in areas determined to be essential to the conservation of the species.  From section 3(3) of the Act: the terms “conserve,” “conserving,” and “conservation” mean to use, and the use of, all methods and procedures which are necessary to bring any endangered or threatened species to the point at which the measures provided under the Act are no longer necessary.  Thus, designation of critical habitat helps to ensure that a proposed project action will not result in the loss or modification of habitat to the point that the species cannot achieve recovery.  The key factor that we assess when determining if adverse modification of habitat will occur is whether, with implementation of the proposed Federal action, the entire critical habitat designation will continue to have the capability to serve its intended function and conservation role for the species.  

Similar to the baseline situation, section 7 consultation is required for Federal actions that are likely to affect designated critical habitat.  Therefore, under the “with critical habitat” scenario, Federal action agencies will have to consider both the proposed action’s effects to the species as well as to the designated critical habitat.  If adverse effects to either the species or its designated critical habitat are anticipated, formal consultation is required and the Service will conduct a jeopardy analysis (species) or adverse modification analysis (critical habitat), or both. 

The Federal agencies listed above under the baseline analysis are also anticipated to be the primary agencies that would consult on western yellow-billed cuckoo critical habitat with the Service under section 7.  Each formal consultation that results in a “may affect” determination for critical habitat has to include an evaluation determining whether that project would result in adverse modification.  The types of activities that could result in an adverse modification determination for critical habitat for the western yellow-billed cuckoo would generally involve large-scale habitat-destroying or altering actions.  These would cause an increase in administrative efforts to develop reasonable and prudent alternatives to the project in order to avoid adverse modification.  Below we discuss what types of project modifications may be implemented and whether such modifications are a result of the critical habitat designation or considered baseline.   

What types of project modifications will likely be recommended by the Service to avoid jeopardy (i.e., the continued existence of the species)? 

Because the species is not listed, we have not consulted either formally or informally on the western yellow-billed cuckoo.  However, if the species were listed there would most likely be future consultations that require avoidance of jeopardy, although, many of the potentially significant Federal projects (e.g. dams or large scale conversion of habitat) within the western yellow-billed cuckoo’s range have already taken place or conservation actions have been implemented indirectly for other listed species (LBEVI or WIFL) that overlap in range and habitat use.  

If we determine that an action jeopardizes the western yellow-billed cuckoo in future section 7 consultations, recommended project modifications could include, but not be limited to one or more of the measures listed below, depending on the proposed action and its effect on the species or its habitat.  These items focus primarily on concepts of habitat conservation. 
 
Recommendations for designing projects that could minimize impacts to the western yellow-billed cuckoo may include:

1. Research, monitoring, and survey projects should be used to evaluate the efficacy of measures intended to minimize or reduce impacts from project-related effects
2. All efforts should focus on preventing loss of western yellow-billed cuckoo habitat. However, where occupied, unoccupied, suitable, or unoccupied potential breeding habitat is to be lost, modified, fragmented, or otherwise degraded, habitat should be replaced, permanently protected and managed.  All efforts should strive to acquire, protect, restore and manage compensation habitat prior to project initiation.  
3. Permanent habitat loss, modification, or fragmentation resulting from agency actions should be offset with habitat that is permanently protected, including adequate funding to ensure the habitat is managed permanently for the protection of the western yellow-billed cuckoo.

In reviewing the consultation history on the southwestern willow flycatcher and least Bell’s vireo we identified several activities that we have consulted on including: 

(a) Bridge construction and highway improvement projects (conservation measures included: habitat restoration, compensation for permanent impacts; noise reduction requirements,  pre-construction surveys and depiction of sensitive habitat on project maps, site restoration and monitoring for vegetation reestablishment, limited work season outside breeding season, limited removal of riparian woodland vegetation, closure of previously existing crossings – with public information campaign and monitoring); 
(b) Federal grazing programs (conservation measures included maintaining maps which provided information on species habitat and status of surveys, limiting grazing of occupied habitat to winter use or nonbreeding season, set utilization limits, manage habitat so suitable characteristics are not eliminated or degraded to allow natural regeneration, locate range improvement projects outside occupied areas, implement cowbird control);
(c) fish stocking program (Arizona) (conservation measures included an evaluation of effects to the physical or biological features due to angler use of fish stocking sites);
(d) nonnative invasive plant species management and removal (treatments included: manually removal, herbicides, biological control agents, mechanical, and torching) (conservation measures included use of integrated weed best management practices, buffer zones around water bodies and sensitive areas and species, specific flycatcher areas were omitted from treatments, treatments in critical habitat will occur when species are absent or in nonbreeding season, surveys will be evaluated to determine sensitive species status, avoidance of occupied habitat, and limits on removal of plants greater than 3’ tall);
(e) power transmission line projects (ROW acquisition, maintenance and operation for existing lines) (conservation measures included construction, maintenance, and vegetation management limited to nonbreeding season (Oct 1 to Apr 30) except for emergencies, use of EPA-approved aquatic herbicides and application methods, and trimming of vegetation rather than complete removal);
(f) Rio Grande Canalization Project, proposed land management alternative/levee and levee road management, floodwall construction, floodway vegetation management, sedimentation management – 105 miles  (Conservation measures: not in this document)
(g) Water Authority Subregional NCP/HCP (Conservation measures: habitat based mitigation, potential use of conservation banks, management in perpetuity of restoration/enhancement sites, species salvage and relocation, species propagation and/or introduction, other construction minimization measures (night lights, noise), setback of facilities minimum of 100’ from riparian corridors where possible, seasonal avian breeding limits on fuels management/weeding & mowing, tree trimming, removal during non-breeding season – if during breeding season only after surveys determine no active nests present, avoidance buffers around nests, removal of native trees will be reviewed on a case-by-case basis.

What kinds of additional activities are likely to undergo consultation with critical habitat?

As a result of the western yellow-billed cuckoo critical habitat designation, Federal agencies may need to reinitiate previously completed section 7 consultations for actions that have already been consulted on for other listed species.  The administrative efforts required to reinitiate consultation so that an already-completed consultation on a pending project could be evaluated for potential adverse modification of habitat are considered an incremental effect of the critical habitat designation.

We expect that the areas that we propose to designate as critical habitat will require some level of management or protection, or both, to address current and future threats to the western yellow-billed cuckoo and to maintain the primary constituent elements essential to the conservation of the species.  Areas in need of management include not only currently suitable locations where the species many be present, but additional areas that may become suitable in the future.  The western yellow-billed cuckoo may also be dependent upon factors beyond the critical habitat boundaries that are important in maintaining ecological processes such as hydrology; streamflow; hydrological regimes; plant germination, growth, maintenance, and regeneration; sedimentation; ground water elevations; plant health and vigor; or support of prey populations.  

Special management considerations for the physical or biological features essential to the conservation of this species which may require special management considerations or protection are summarized below and may include but are not limited to: (1) managing and restoring streamflows to mimic the natural hydrology and to support the health and regeneration of native riparian shrubs and trees vegetation; (2) managing reservoirs to reduce prolonged flooding of riparian habitat in flood control drawdown zones, which may kill or damage native riparian vegetation; (3) improving timing of water drawdown in reservoirs to coincide with the seed dispersal and germination of native species to assist in restoring native riparian vegetation; (4) reducing water diversions and ground water pumping that degrade riparian systems and streamflows; (5) reducing installation of bank stabilization features, including rip-rap, levees, or other structures that limit natural fluvial processes that can promote maturation of the native riparian vegetation and prevent regular habitat regeneration; (6) avoiding conversion of riparian habitat to agricultural or other purposes; (7) avoiding clearing of riparian streams or channels for flood flow conveyance or plowing of floodplains to help ensure that desired native species persist; (8) appropriately managing grazing in riparian zones to reduce bank erosion and degradation so native riparian trees and shrubs can regenerate; (9) managing and reducing the risk of wildland fire by restoring ground water, base flows, flooding, natural hydrological regimes, and the reduction of fuel buildup from nonnative plant species; and (10) avoiding application of pesticides on or in the vicinity of riparian areas that may limit the abundance of large insects and their larva to help to maintain an adequate prey base for the western yellow-billed cuckoo.

In addition, Federal agencies may need to re-initiate consultation of ongoing projects.  There could be some incremental effect of the designation which could cause Federal agencies to become more aware of the importance of these areas to the western yellow-billed cuckoo for recovery.  Therefore, the proposed activities within the proposed areas being designated as critical habitat might receive more agency scrutiny, and, therefore, the agencies may consult with the Service on actions they may have previously not considered as needing consultation.  In the case of the western yellow-billed cuckoo these may be disjunct foraging areas adjacent to nesting areas or dispersal or areas included for connectivity.  

How much administrative effort does or will the Service expend to address adverse modification in its section 7 consultations with critical habitat?  Estimate the difference compared to baseline.

Based on the potential increase in consultations resulting from areas being proposed as critical habitat, we anticipate some increase in overall consultation workload and administrative efforts for Federal agencies and the Service.  However, we would consider the vast majority of the increase to be associated with the listing of the species and not solely on the designation of critical habitat.  The amount of increased administrative effort due to proposed critical habitat is difficult to foresee and quantify due to a lack of consultation history.  Nevertheless, when we complete a consultation for the western yellow-billed cuckoo with critical habitat, each consultation will evaluate whether that project would result in adverse modification.  As a result, each formal consultation that “may adversely affect” critical habitat has to consider adverse modification.  This effort will depend on the nature and complexity of any future consultation.  Overall, we do not anticipate a substantial number of consultations that would result in adverse modification and, therefore, neither do we anticipate a substantial increase in administrative effort to work on measures to avoid adverse modification.
  
What types of project modifications might the Service make during a section 7 consultation to avoid destruction or adverse modification of critical habitat that are different than those for avoiding jeopardy?

Because we do not have a consultation history for the western yellow-billed cuckoo, it is difficult for us to predict the differences between actions required to avoid jeopardy (baseline) and actions required to avoid adverse modification (incremental effects).  Although we do not currently have a regulatory definition of adverse modification, we rely on the statutory definition in light of the Gifford Pinchot ruling that provides some guidance in distinguishing different standards for determination of jeopardy and adverse modification.  Adverse modification is considered a higher standard of preventing substantial loss of the conservation value of the critical habitat segment to allow for western yellow-billed cuckoo recovery.  As a result, there could be some limited instances (particularly where there are few critical habitat segments in a given area) where a proposed Federal action could result in adverse modification.  We anticipate that the measures to remove jeopardy and adverse modification would likely have some overlap because the impacts in either case will most likely be affecting the persistence, development, and recycling of habitat.  In a scenario where a section 7 consultation may result in both jeopardy and adverse modification findings under each standard, it is difficult to predict what different conservation measures might be required of the Federal agency to avoid both jeopardy and adverse modification and in most cases would be the same.  The required consultation measures would depend on the specific circumstances of the situation and are beyond our ability to predict with any certainty with the available information and consultation history; however, in most instance they would be similar to those identified above.

Summary
In summary, the incremental effects of the designation of critical habitat for the western yellow-billed cuckoo are expected to be minor when compared to listing the species itself.  In an undetermined but likely small number of cases, projects may adversely affect western yellow-billed cuckoo critical habitat that would not adversely affect individual western yellow-billed cuckoos, thus resulting in formal section 7 consultations solely as a result of critical habitat.  However, because all the units we are designating are occupied by breeding populations of the species, the conservation measures for critical habitat in most cases would be similar to those identified above for listing or sensitive species management.  Because there has been very little consultation history for the western yellow-billed cuckoo, we are using surrogate species which have similar habitat requirements to inform and identify potential recommended conservation actions which would most likely be identified for the western yellow-billed cuckoo and its habitat (i.e. those measures already being recommended by the Service for the endangered least Bell’s vireo and southwestern willow flycatcher).       
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