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Jennifer Hughes

From: Erin Madden [erin.madden@gmail.com]
Sent: Monday, May 03, 2010 8:32 AM
To: Jennifer Hughes; Donald Pyle
Subject: Fwd: Calbag's Comments on Navigational Services Injury Assessment: Portland Harbor 

Superfund Site

more comments 
 
 
Erin Madden 
Cascadia Law P.C. 
www.cascadialawpc.com 
2716 SE 23rd Ave. 
Portland, OR 97202 
503-753-1310 
503-296-2973 FAX 
erin.madden@gmail.com 
 
***PLEASE NOTE CASCADIA LAW HAS A NEW ADDRESS*** 
 
CONFIDENTIALITY NOTICE 
This e-mail transmission is protected by the attorney-client or attorney work product privilege. If you are not the intended recipient, 
please immediately notify the sender and then delete this e-mail and destroy any copies that may have been made.  Thank you. 
  
 
 
 

 

 

Begin forwarded message: 

 

 
From: "Blount, David" <DBlount@landye-bennett.com> 
Date: May 1, 2010 6:09:47 PM PDT 
To: "Erin Madden (erin.madden@gmail.com)" <erin.madden@gmail.com> 
Subject: Calbag's Comments on Navigational Services Injury Assessment: Portland Harbor Superfund Site 
 

Dear Erin, 

 

This email responds to the Portland Harbor Trustees' request for comments on their draft Addendum to the 

NRDA 

Plan.   In particular, our client Calbag joins PGE's comments on the Addendum via Loren Dunn's April 27 2010 

letter 

to you. We continue to look forward to further discussion of these issues.  Thank you again for your courtesies 

throughout this process.  Sincerely,  David Blount 

 

This e-mail is for the sole use of the intended recipient(s) and contains information belonging to Landye 

Bennett Blumstein LLP, which is confidential and/or legally privileged. If you are not the intended recipient, 

you are hereby notified that any disclosure, copying, distribution, or taking of any action in reliance on the 

contents of this e-mail information is strictly prohibited. If you have received this e-mail in error, please 

immediately notify the sender by reply e-mail and destroy all copies of the original message. 

 

IRS Circular 230 notice: Any tax advice contained herein was not intended or written to be used, and cannot be 

used, by you or any other person (i) in promoting, marketing, or recommending any transaction, plan, or 

arrangement or (ii) for the purpose of avoiding penalties that may be imposed under federal tax law. 
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Begin forwarded message: 

 

 
From: "Blount, David" <DBlount@landye-bennett.com> 
Date: May 1, 2010 6:04:46 PM PDT 
To: "Erin Madden (erin.madden@gmail.com)" <erin.madden@gmail.com> 
Subject: NRD Trustees' Request for Comments on Draft Addendum to the NRDA Plan:  Portland Harbor 
 

Dear Erin, 

 

Please consider this email as Gould's Comments on the Portland Harbor NRD Trustees' request for comments 

on their 

Draft Addendum to the NRDA Plan.   In particular, Gould wishes to join the comments of PGE on the subject 

sent on 

April 27, 2010 by Lauren Dunn on behalf of PGE.  Thank you for your courtesies and we look forward to 

further discussion 

of these issues.   Sincerely,  David Blount 

 

This e-mail is for the sole use of the intended recipient(s) and contains information belonging to Landye 

Bennett Blumstein LLP, which is confidential and/or legally privileged. If you are not the intended recipient, 

you are hereby notified that any disclosure, copying, distribution, or taking of any action in reliance on the 

contents of this e-mail information is strictly prohibited. If you have received this e-mail in error, please 

immediately notify the sender by reply e-mail and destroy all copies of the original message. 
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IRS Circular 230 notice: Any tax advice contained herein was not intended or written to be used, and cannot be 

used, by you or any other person (i) in promoting, marketing, or recommending any transaction, plan, or 

arrangement or (ii) for the purpose of avoiding penalties that may be imposed under federal tax law. 

 



 

 

 
April 30, 2010 

 
VIA EMAIL AND U.S. MAIL 
 
Erin C. Madden, Esq. 
Cascadia Law P.C. 
2716 SE 23rd Ave. 
Portland, OR 97202 
erin.madden@gmail.com 
 

RE: Comments on Draft Addendum to Portland Harbor Superfund Site Natural 
Resource Damage Assessment Plan Regarding Navigational Services 

 
Dear Ms. Madden: 
 

The undersigned represent seven interested parties (collectively, “our Clients”) with 
respect to the Portland Harbor Superfund Site (“Site”).  Our Clients are active participants in the 
Portland Harbor Superfund Site Participation and Common Interest Group, which as you know is 
involved in an alternative dispute resolution process related to the Site.  Our Clients share an 
interest in the natural resource damage assessment and restoration (“NRDA”) process which the 
Portland Harbor Natural Resource Trustee Council (“Trustee Council”) is conducting.  We are 
submitting these comments on our Clients’ behalf in response to the Draft Addendum dated 
April 1, 2010 (“Addendum”), to the Portland Harbor Superfund Site Natural Resource Damage 
Assessment Plan dated November 23, 2009, including appendices (“NRDA Plan”). 
 

While we commend the Trustee Council’s efforts to prepare a comprehensive NRDA that 
includes appropriate natural resource injuries, the proposal in the Addendum to include in the 
NRDA a quantification of losses of navigational services for the Site is ill advised.  Loss of 
navigational services is not compensable as natural resource damages under the Comprehensive 
Environmental Response, Compensation, and Liability Act, 42 U.S.C. §§ 9601 et seq. 
(“CERCLA”).  Rather, to the extent such losses are compensable at all they are only capable of 
being recovered through third-party claims.  Even if loss of navigational services were 
compensable as natural resource damages, the undisputed facts regarding the Site do not 
substantiate the claimed injury.  As a further practical matter, quantifying this category of 
claimed damage would be extremely complex and require diversion of significant time and 
resources by the Trustee Council that otherwise could be directed at assessing the components of 
natural resource damage outlined in the NRDA Plan.  Thus, for the reasons explained in these 
comments we urge the Trustee Council to withdraw the Addendum and proceed with the NRDA 
as outlined in the NRDA Plan. 
 
I. Loss of navigational services is not compensable through the NRDA process. 
 

We have identified no court decisions allowing losses of navigational services to be 
compensated as natural resource damages under the provision of CERCLA.  In fact only one 
court (a federal district court), in an unreported decision having no precedential value, has held 
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that losses to navigational services are compensable under the Clean Water Act, 33 U.S.C. 
§ 1321(f)(4).  Montauk Oil Transp. Corp. v. Steamship Mut. Underwriting Ass’n (In re Montauk 
Oil Transp. Corp.), 1996 WL 340000 (S.D.N.Y. June 19, 1996).  However, the law and the facts 
of Montauk are inapplicable to the Site.  In Montauk, a vessel leaked large amounts of heating 
oil, causing the U.S. Coast Guard to close the affected waterway to all vessel traffic for nine 
days.  The court determined that the United States had established a claim for loss of 
navigational services.  Id. 
 

The claim for loss of navigational services described in the Addendum bears no 
resemblance to Montauk.  With respect to the Site, the State of Oregon is asserting a claim to loss 
of services from a federal navigational channel used by private shippers for the delivery and 
receipt of goods.  This raises significant issues of standing under CERCLA.  Moreover, Montauk 
involved an entirely different statute (the Clean Water Act), and the district court specifically 
noted the potentially significant textual differences between the relevant natural resource damage 
provisions of the Clean Water Act and CERCLA.  Finally, the nature of the injury in Montauk 
was completely different.  In Montauk the waterway was completely closed to all vessel traffic 
for public health and safety reasons.  With respect to the Site, it is undisputed that the lower 
Willamette River has remained continuously open to vessel traffic despite the voluntary election 
by the U.S. Army Corps of Engineers (“Corps”) not to continue dredging as a result of the Site’s 
listing on the National Priorities List (“NPL”).  Thus, use of the channel by vessel traffic has 
never been interrupted by the presence of hazardous substances. 
 

The Hudson River is much more analogous to the Site and serves to illustrate the legal 
difficulty with the proposed claim.  Under the NRDA rules, there are five distinct categories of 
natural resources:  “Surface water resources, ground water resources, air resources, geologic 
resources, and biological resources.”  43 C.F.R. § 11.14(z).  It is axiomatic that, to be 
compensable, an injured resource must fall within one of these broad groups.  Interestingly, the 
trustee council for the Hudson River, which to our knowledge is the only other major site where 
losses to navigational services have been claimed as natural resource injuries under CERCLA, 
clearly classified navigational services as being provided by surface water resources.  N.Y. State 
Dep’t of Envtl. Conservation et al., Injuries to Hudson River Surface Water Resources Resulting 
in the Loss of Navigational Services (July 31, 2006), available at http://www.dec.ny.gov/docs/
wildlife_pdf/hrnavinjury.pdf (last visited Apr. 29, 2010). 
 

However, with respect to the Site, the Trustee Council has classified navigational services 
as arising from geologic resources, namely Willamette River sediments.  Addendum at 2 
(attributing “navigational service loss” to “delayed dredging and accumulation of contaminated 
sediments”).  The factual similarity between the Site and the Hudson River, where multiple long-
term commercial and industrial uses caused contamination of the waterway and its sediments by 
polychlorinated biphenyls, highlights the ambiguity surrounding the claim for loss of 
navigational services.  The legal basis for this claim is tenuous at best; natural resource trustees 
cannot even consistently classify this claim as arising from injuries to surface water or geologic 
resources. 
 

Beyond this definitional difficulty is a fundamental legal flaw:  as explained in more 
detail below, the Trustee Council cannot establish any causal link between injuries to the natural 

http://www.dec.ny.gov/docs/wildlife_pdf/hrnavinjury.pdf�
http://www.dec.ny.gov/docs/wildlife_pdf/hrnavinjury.pdf�


Erin C. Madden, Esq. 
April 30, 2010 
Page 3 
 

 

resources at the Site and the alleged loss of navigational services.  This deficiency is legally fatal 
to the claim.  Thus, if the Trustee Council adopts the Addendum, its finite resources and 
schedule will be misdirected away from its assessment of recognized categories of natural 
resource damage.  Furthermore, adopting a navigation services loss claim could result in a 
morass of litigation over this issue and could substantially hinder the Trustee Council’s efforts to 
reach successful voluntary settlements with potentially responsible parties (“PRPs”) at the Site. 
 
II. The facts do not support a claim for loss of navigational services. 
 

The Addendum alleges that the State of Oregon, acting through the Port of Portland 
(“Port”), which is a PRP at the Site, incurred injuries to navigational services in the form of 
increased costs of testing, dredging and disposing of sediments from the Willamette River’s 
federally-approved navigation channel.  However, these allegations are not factually or 
technically supported.  The claim for loss for navigational services should be excluded from the 
NRDA Plan because these allegations are not factually or technically supported, as illustrated by 
the following: 
 

• The Corps has expressly stated that its decision to suspend maintenance dredging 
activities in the Willamette River was due to the Site’s NPL listing.  Addendum at 2.  The 
Site was contaminated long before its listing, and the Corps had no difficulty with 
dredging contaminated sediments for many years prior to EPA’s decision to list the Site.  
Therefore, it was the listing of the Site and not the contamination that caused the Corps to 
make an internal policy decision to cease dredging.  No regulatory or judicial authority 
ever closed the Willamette River or ordered the Corps to cease its dredging activities. 

 
• At any time, the Corps could have lifted its self-imposed moratorium and conducted 

maintenance dredging. 
 

• In accordance with this internal policy decision, the Corps has not even applied for 
authority or permission to dredge.  Consequently, it has not incurred any increased 
dredging costs resulting from contamination at the Site.  Likewise the Port has not 
incurred any increased costs to dispose of contaminated sediments because none in fact 
were dredged.  Hypothetical and speculative damages are not compensable under 
CERCLA. 

 
• Because maintenance dredging of the federal navigation channel has not occurred since 

1997, the Trustee Council lacks any data substantiating an actual, quantifiable injury 
rather than a purely hypothetical, speculative one.  As noted above, CERCLA does not 
allow recovery of damages for injuries that are hypothetical or speculative in nature. 

 
• The Corps has confirmed that its decision to suspend maintenance dredging at the Site 

was based on the need for EPA to resolve legal and technical issues regarding dredging 
within the boundaries of a Superfund site.  See Donald L. Erickson, Willamette River 
DMMP Suspension Notice (Corps Sept. 10, 2008), available at http://www.portland
harborcag.info/node/30 (last visited Apr. 29, 2010). 

http://www.portlandharborcag.info/node/30�
http://www.portlandharborcag.info/node/30�
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• The Port could have conducted maintenance dredging at any time despite the Corps’s 

unwillingness to do so.  However, subsequent to EPA’s listing of the Site on the NPL the 
Port simply acquiesced in the Corps’s decision and never attempted to dredge the federal 
navigation channel. 

 
• The Corps’s 2006 Dredged Material Management Plan (“DMMP”) Sediment 

Characterization Report documents that the Corps and the Port (as the nonfederal 
sponsor) have known since 1998 that contaminated sediments require upland disposal 
due to the unavailability of in-water disposal sites.  However, the DMMP also stated that 
the majority of the sediment, including that between River Miles 8 and 10.1, was found 
acceptable for unconfined open-water disposal.  Tetra Tech, Lower Willamette River 
Federal Navigation Channel Dredge Material Management Plan Sediment 
Characterization Report (Corps Jan. 2006), available at http://www.nwp.usace.
army.mil/ec/docs/Reports/Willamette/willamette_DMMP_06.pdf (last visited Apr. 29, 
2010).  Consequently, it is not contamination of sediments that prevents disposal at an 
unconfined open-water disposal site, but the fact that there is no available open-water 
disposal site. 

 
• The principle reason for any increased costs of sediment disposal is the lack of any 

current in-water disposal location.  An open water flow lane for disposal had existed in 
the Columbia River but was closed by Multnomah County more than a decade ago, and 
no other in-water disposal location has been proposed.  Thus increased costs of disposal, 
if any, would not be caused by contamination of sediments, but by the lack of an in-water 
disposal location.  As outlined below, the record documents that, if sediments had been 
dredged from the Site, the vast majority would have qualified for in-water disposal. 

 
• Bioassay results from the DMMP Sediment Characterization Report documented that, 

with the exception of one localized area in the Site, the sediments within the federal 
navigation channel did not contain contaminant levels that would cause unacceptable 
toxicological impacts, and therefore they would be eligible for in-water disposal.  For this 
reason, the rationale used in the Hudson River NRDA navigational use claim (increased 
cost due to required upland disposal) is entirely inapplicable at the Site, as upland 
disposal of the Site’s sediments would have been required even in the absence of any 
contamination. 

 
• In addition, while the majority of the pollutants detected in the tissue of the benthic 

organisms used for the DMMP Sediment Characterization Report were generally 
bioaccumulating at greater tissue burdens than the tissue concentrations of the reference 
samples, all of the tissue residue results were well below the applicable toxicity threshold 
levels developed to determine the suitability of the test sediment for open water disposal. 

 
• Increased operational costs to private businesses in the shipping industry, as described in 

the Addendum, are not recoverable by the Trustee Council as natural resource damages 
under CERCLA.  Moreover, the assertion in the Addendum that shippers must wait for 

http://www.nwp.usace.army.mil/ec/docs/Reports/Willamette/willamette_DMMP_06.pdf�
http://www.nwp.usace.army.mil/ec/docs/Reports/Willamette/willamette_DMMP_06.pdf�
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appropriate tides to time transit in and out of the Site is a commonplace industry practice 
and is not a detriment to operations associated with lack of maintenance dredging. 

 
• The State does not provide data to support the claim in the Addendum of “public 

revenue” loss.  The State presents no quantifiable method to determine diverted ship 
traffic, overall behavioral shifts in private shippers, the cause(s) of the claimed changes in 
business practices or the mechanism by which these alleged changes resulted in loss of 
public revenue.  Contrary to the Port’s claim that it has incurred loss of navigational 
services, the Site continues to be an active harbor for the import and export of goods. 

 
• Asserting that lack of dredging is injurious to natural resources is counterintuitive, and in 

fact would result in a double recovery of damages.  A long history of dredging of the 
lower Willamette and Columbia Rivers has eradicated the majority of the ecologically 
rich shallow-water habitat, significantly altering the natural ecosystem and causing 
destruction of benthic organisms and habitat necessary for juvenile salmon and other 
biological resources to thrive. 

 
• In addition to the direct destruction dredging has on a riverine environment, it is well-

established in published literature that dredging causes indirect harm to natural resources.  
For example, increased deep-draft ship traffic resulting from an artificially deepened 
channel can impact juvenile salmon through increased entrainment in ship ballast uptake 
and wake stranding and avoidance requirements.  Thus the alleged claim for navigational 
service losses is based on the Corps’s and the Port’s decision not to engage in an activity 
that undeniably destroys significant habitat and other natural resources.  This 
contradiction makes it unlikely that this alleged claim will gain public acceptance. 

 
• Historic maintenance dredging of the federal navigation channel in the lower Willamette 

River has occurred only between River Miles 8 and 10, because other Willamette River 
locations in the Site have not required maintenance dredging.  As a result, even if the 
alleged claim for loss of navigational services were cognizable under applicable law, the 
Trustee Council would be unable to recover any such damages for areas outside this two-
mile reach.  Notably, the Port’s primary shipping terminals are located below River Mile 
8, and therefore the Port could not have been injured by any forgone dredging between 
River Miles 8 and 10. 

 
• Finally, even if the Trustee Council could overcome all of these hurdles and identify a 

compensable injury, the process for quantifying that injury would be so complex and so 
disparate from the remainder of the NRDA that it is unlikely such a claim would yield a 
positive net present value; i.e., it likely would cost more in time and money to 
substantiate than the claim would be worth.  Moreover, the Trustee Council has much at 
risk; when “an assessment determines that there is, in fact, no injury, the natural resource 
trustee may not recover assessment costs.”  43 C.F.R. § 11.15(c). 
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In light of the questionable legal and factual bases for the proposal in the Addendum, we 
respectfully request that the Trustee Council withdraw the Addendum.  Thank you for the 
opportunity to submit these comments. 
 
 
Sincerely, 
 
ACF INDUSTRIES LLC 

By:  , for 
 Rich Hyink 
 c/o Suzanne C. Lacampagne, P.C. 
 Miller Nash LLP 
 3400 U.S. Bancorp Tower 
 111 SW Fifth Avenue 
 Portland, OR 97204 
 (503) 224-5858 
 
BAE SYSTEMS SAN DIEGO SHIP 
REPAIR, INC., successor-by- 
merger to Northwest Marine, Inc. 

By:   
 J.W. Ring 
 Karen L. Reed 
 Christine L. Zemina 
 Bateman Seidel Miner Blomgren 
  Chellis & Gram, P.C. 
 888 SW 5th Ave., Ste. 1250 
 Portland, OR 97204 
 (503) 972-9920 
 
CONSOLIDATED METCO, INC. 

By:  , for 
 Rick Glick 
 Davis Wright Tremaine LLP 
 1300 SW Fifth Avenue, Suite 2300 
 Portland, OR 97201 
 (503) 241-2300 

HAJ, INC. (d/b/a Christenson Oil) 

By:  , for 
 James P. Murphy 
 Katherine L. Felton 
 Lybeck Murphy, LLP 
 500 Island Corporate Center 
 7525 SE 24th Street 
 Mercer Island, WA 98040 
 (206) 230-4255 
 
THE MARINE GROUP LLC, successor- 
in-interest to Northwest Marine, Inc. 

By:   
 J.W. Ring 
 Karen L. Reed 
 Christine L. Zemina 
 Bateman Seidel Miner Blomgren 
  Chellis & Gram, P.C. 
 888 SW Fifth Avenue, Suite 1250 
 Portland, OR 97204 
 (503) 972-9920 
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SHAVER TRANSPORTATION 
COMPANY 

By:  , for 
 Christopher A. Rycewicz 
 Miller Nash LLP 
 3400 U.S. Bancorp Tower 
 111 SW Fifth Avenue 
 Portland, OR 97204 
 (503) 224-5858 

 
 
TUBE FORGINGS OF AMERICA 

By:  , for 
 Mark Reeve 
 Reeve Kearns PC 
 621 SW Morrison Street, Suite 1225 
 Portland, OR 97205 
 (503) 225-0713 

 
 
 
K:\60403 Northwest Marine\001 Portland Harbor\KLR\NRDA 2010\Draft_NRD_Assessment_Plan\NRDA_Cmt_Ltr_04-30-2010_FINAL.doc 
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***PLEASE NOTE CASCADIA LAW HAS A NEW ADDRESS*** 
 
CONFIDENTIALITY NOTICE 
This e-mail transmission is protected by the attorney-client or attorney work product privilege. If you are not the intended recipient, 
please immediately notify the sender and then delete this e-mail and destroy any copies that may have been made.  Thank you. 
  
 
 
 

 

 

Begin forwarded message: 

 

 
From: "Max Miller" <max.miller@tonkon.com> 
Date: May 3, 2010 11:28:39 AM PDT 
To: "Erin Madden" <erin.madden@gmail.com> 
Subject: Re: Comments on Navigational Services Injury Assessment  - Portland Harbor 
 

Erin 

  

Gunderson LLC has reviewed the letter sent by Loren Dunn on behalf of PGE regarding the proposed 
Navigational Services Injury Assessment and concurs with the views expressed in that letter. 
  

Max M. Miller, Jr. 
Chair, Environmental/Natural Resources Practice Group, 
Co-chair, Sustainability Practice Group,  
Tonkon Torp LLP 
888 SW 5th Avenue, Suite 1600 
Portland, OR 97204 
503 802 2030 
max@tonkon.com 
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This message may contain confidential communications and privileged information.  If you received this message in error, please delete it and notify me 
promptly. 

  

Circular 230 Disclaimer:  If any part of this communication is interpreted as providing federal tax advice, U.S. Treasury Regulations require that we 
inform you that we neither intended nor wrote this communication for you to use in avoiding federal tax penalties that the IRS may attempt to impose 
and you may not use it for that purpose. 

  

 



 

 
 

 
PATRICIA DOST 

PEARL LEGAL GROUP PC 
PDOST@PEARLLEGALGROUP.COM 

T  503.467.4675 
M  971.570.8353 

April 30, 2010 
 
VIA E-MAIL TO:   
erin.madden@gmail.com 
 
Erin Madden, Esq. 
Cascadia Law P.C. 
2716 SE 23rd Ave. 
Portland, OR 97202 
 
Re: Comment on Draft Addendum to Natural Resource Damage Assessment  
 
Dear Erin: 
 

This letter is submitted on behalf of my client, NW Natural, as a comment to the Draft 
Addendum to the Natural Resource Damage Assessment Plan prepared by the Portland Harbor Natural 
Resource Trustees.   NW Natural opposes the proposal in the Draft Addendum for the reasons set forth 
in Portland General Electric Company's April 29, 2010 letter to you on this issue. 
 

NW Natural concurs with PGE’s comment that a federally operated and maintained navigational 
waterway cannot constitute a “natural resource,” as that term is defined by statute.1  Further, NW 
Natural believes that the Trustees’ claim for navigational services loss does not constitute an “injury” 
compensable by natural resource damages pursuant to the regulations governing natural resource 
damage assessments.2

 
   

Please contact me if you have any inquiries about this comment, or if you require further 
information. 
 
Sincerely, 

  

Patricia Dost 

                                                           
1 42 U.S.C. § 9601(16).  The term “natural resources,” for purposes of a natural resource damage assessment, is 
similarly defined by regulation at 43 C.F.R. § 11.14(z). 
2 See 43 C.F.R. § 11.62(b)(1). 

mailto:PDOST@PEARLLEGALGROUP.COM�
mailto:erin.madden@gmail.com�
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April 30,2010

Erin Madden
Cascadia Law PC
2716 SE 23rd Avenue
Portland, OR 97214

Re: Comments re Draft Addendum to NRD Assessment Plan dated
April 1,2010
Our File No. POR 51-7

Dear Erin:

This letter is a response to the Natural Resource Trustee Council's request
for comments on the Draft Addendum to the Portland harbor Superfund Site
Natural Resource Damage Assessment Plan. On behalf of my client, Portland
Terminal Railroad Company (PTRR), I concur with the comments submitted by
Loren Dunn on behalf of Portland General Electric Company (PGE). In short,
PTRR does not believe there is evidence of lost "navigational services." Even if
such losses exist, they are not the result of damages to natural resources. Further,
the appropriate avenue for relief, if any, related to ensuring the preservation of
navigational depths is through EPA's remedial action process.

PTRR appreciates the opportunity to provide comments and the Trustee
Council's consideration thereof.

Sincerely yours,~¿Ä
Kate L. Moore

KLM:
Cc: Elizabeth Howard

Russell Hullihan

\IDCASPDX .is 1 IDMN FSL i IDC APD )(609041 \ i IDCAPD x _ n609041_ v I_Comments _re _ Navigational_Cia; m _ addendum_to _draft_Assessment _Plan. 
doc

INDEPENDENT MEMBER OF MERITAS
WITH AFFILIATED OFFICES IN MORE THAN 250 CITIES AND 60 FOREIGN COUNTRIES
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April 29, 2010   
 
Alan Gladstone 
Davis Rothwell Earle & Xochihua 
U.S. Bancorp Tower 
111 SW 5th Avenue, Suite 2700 
Portland, Oregon  97204 
 
Re: Portland Harbor NRDA 
 
Dear Alan: 
 
We offer the following comments on the PORTLAND HARBOR SUPERFUND SITE NATURAL 
RESOURCE DAMAGE ASSESSMENT PLAN:  DRAFT ADDENDUM FOR PUBLIC REVIEW, 
Inclusion of Navigational Services in the Portland Harbor Superfund Site Natural Resource 
Damage Assessment (April 1, 2010).  As these comments are in response to the Portland Harbor 
Natural Resource Trustee Council’s Draft Plan Addendum, please feel free to submit this letter to the 
Trustees on behalf of Siltronic Corporation. 
 
The Trustees indicated they will consider past, interim, and future service losses and damages 
associated with navigational activities, including dredging between 1980 and completion of 
cleanup/restoration/recovery and beyond. Costs due to increased contamination disposal fees are 
relatively straightforward. However, there is no indication how the alleged decrease in navigational 
services and associated damages will be determined, which may be especially challenging against the 
background of a global recession that has driven down shipping traffic in most ports.  The plan 
mentions a 2009 report where safety concerns were raised by the Columbia River Pilots.  We are 
unable to determine how safety concerns will translate to actual impediments, delays or lost services 
resulting in damages. Moreover, the Trustees’ ability to identify and quantify navigation service losses 
caused by delayed dredging and accumulation of sediment, as such potential loss categories are 
outlined on page 2 of the Plan Addendum,  must rely on speculation. Even if a dollar value could be 
estimated reliably, we have to wonder what is suitable restoration to make the public whole for 
decreased navigational services? 
 
As discussed in the April 23, 2010 meeting with the Trustees, the navigational issues also interact with 
habitat claims. STRATUS discussed the different habitat baseline conditions under consideration. The 
past sediment habitat baseline condition for the river includes the historical condition in the absence of 
adverse habitat effects from physical disturbance or chemical contaminants and assumes a maximum 
service available.  Physical impacts to the waterfront and riverbed in the absence of contaminants 
regulated under CERCLA is the more recent and relevant baseline for the Portland Harbor Natural 
Resource Damage Assessment.  The question at hand for habitat service losses is: “What is the service 
loss differential between: (a) the river sediments with historical physical disturbance and other adverse 
affects outside the scope of CERCLA,  and (b) the river bed with the presence of contaminants 
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regulated under CERCLA?”  While the shoreline losses from physical disturbance and man-made 
structures has largely occurred prior to the NRDA investigation timeline, some instream impacts to 
sediment habitats from permitted physical actions remain a regular program and backdrop to the 
Portland Harbor NRDA.  Portions of the river bed sediment habitat had continued to experience 
periodic physical impacts from dredging through 1997 and afterward until sediment community 
recovery could occur.   
 
The measure of damages under CERCLA is in part the diminution in value of the natural resources 
pending recovery of the resource to baseline but-for the injury. Normal dredging would have continued 
to disrupt sediment habitats every few years but for the contamination.  Baseline is defined as “the 
condition or conditions that have existed at the assessment area had the discharge of oil or release of 
the hazardous substance under investigation not occurred.” (43 CFR Subpart A, 11.14(e)). If the 
contamination had not occurred, it is likely that injury to some river sediments would have been 
greater because they would have been periodically dredged since 1997 and removed for disposal as 
opposed to potentially subject to contamination.  
 
We represent the condition graphically below in a hypothetical HEA.  The green line represents the 
CERCLA baseline level of sediment services present in undredged portions of the river.  The blue line 
represents the regularly dredged areas of sediment that are disturbed followed by recovery. The amber 
line represents an overlay of a hypothetical loss of sediment services due to contamination.  For 
historically undredged (undisturbed) portions of the river bottom, the loss of DSAYs from 
contamination in this example is the cumulative sum between the green and amber lines.  For dredged 
portions of the river, the loss of DSAYs is only the area between the blue line and the amber line above 
the amber line. If several dredge cycles are lost due to the incident, the area below the amber line and 
above the blue line in the time period of no dredging would be DSAYS not lost (gained) due to the 
“incident” or contamination. 
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Regardless of whether damages for lost navigation services are pursued or can be quantified, the 
consideration of dredge effects as a layer in the assessment of lost DSAYs for sediment habitat 
services should be part of the baseline assessment.  The lack of dredging as a result of the incident also 
means that substantial sediment DSAYs have not been lost as a result of the contamination.  This could 
be estimated using two layers for sediment habitat types; dredged and undredged, each with 
corresponding service loss areas based on the chemical analytical data and service loss assumptions for 
ranges of contamination. 
 
In general, the navigational service loss assessment plan addendum offers little information regarding 
the approach for assessment.  The only records the Trustees indicate are available relate to planning 
and implementing dredge disposal, a portion of the potential claim. While it is possible that shippers 
have been delayed or have chosen to use other ports, the plan does not address determination of 
causation and how a loss of public revenue will be quantified.  
 
 
Best regards, 

 
 
Greg E. Challenger, M.S. 
Principal Marine Scientist/Professional Wetland Scientist 
Polaris Applied Sciences, Inc. 
12525 131st Ct NE 
Kirkland WA 98034 



 

 
 

 
PATRICIA DOST 

PEARL LEGAL GROUP PC 
PDOST@PEARLLEGALGROUP.COM 

T  503.467.4675 
M  971.570.8353 

April 30, 2010 
 
VIA E-MAIL TO:   
erin.madden@gmail.com 
 
Erin Madden, Esq. 
Cascadia Law P.C. 
2716 SE 23rd Ave. 
Portland, OR 97202 
 
Re: Comment on Draft Addendum to Natural Resource Damage Assessment  
 
Dear Erin: 
 

This letter is submitted on behalf of my client, TOC Holdings Co., as a comment to the Draft 
Addendum to the Natural Resource Damage Assessment Plan prepared by the Portland Harbor Natural 
Resource Trustees.  TOC Holdings Co. opposes the proposal in the Draft Addendum for the reasons set 
forth in Portland General Electric Company's April 29, 2010 letter to you on this issue. 
 

TOC Holdings Co. concurs with PGE’s comment that a federally operated and maintained 
navigational waterway cannot constitute a “natural resource,” as that term is defined by statute.1  
Further, TOC Holdings Co. believes that the Trustees’ claim for navigational services loss does not 
constitute an “injury” compensable by natural resource damages pursuant to the regulations governing 
natural resource damage assessments.2

 
   

Please contact me if you have any inquiries about this comment, or if you require further 
information. 
 
Sincerely, 

  

Patricia Dost 

                                                           
1 42 U.S.C. § 9601(16).  The term “natural resources,” for purposes of a natural resource damage assessment, is 
similarly defined by regulation at 43 C.F.R. § 11.14(z). 
2 See 43 C.F.R. § 11.62(b)(1). 
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Jennifer Hughes

From: Erin Madden [erin.madden@gmail.com]
Sent: Tuesday, May 18, 2010 11:13 AM
To: Jennifer Hughes
Subject: Fwd: Navigation Claim Comments

another comment on the navigation claim. FYI 
 
 
Erin Madden 
Cascadia Law P.C. 
www.cascadialawpc.com 
2716 SE 23rd Ave. 
Portland, OR 97202 
503-753-1310 
503-296-2973 FAX 
erin.madden@gmail.com 
 
***PLEASE NOTE CASCADIA LAW HAS A NEW ADDRESS*** 
 
CONFIDENTIALITY NOTICE 
This e-mail transmission is protected by the attorney-client or attorney work product privilege. If you are not the intended recipient, 
please immediately notify the sender and then delete this e-mail and destroy any copies that may have been made.  Thank you. 
  
 
 
 

 

 

Begin forwarded message: 

 

 

From: "Ashworth, John" <John.Ashworth@bullivant.com> 

Date: May 18, 2010 10:59:18 AM PDT 

To: "Erin Madden" <erin.madden@gmail.com> 

Subject: RE: Navigation Claim Comments 

 

 
Erin, BNSF generally agrees with the comments submitted which question the viability of a 
navigational injury claim and address the difficulties and expenses, for all concerned, of pursuing 
such a claim now.  However, in particular we urge the trustees to consider UPRR’s explicit suggestion 
of addressing the navigational claims “outside of the Phase 2 process.”  
  
Thanks, John. 

John P. Ashworth 

Bullivant Houser Bailey PC 
888 S.W. Fifth Avenue, Suite 300 

Portland, OR 97204-2089 
john.ashworth@bullivant.com 

direct dial: 503.499.4428 - fax: 503.295.0915 

http://www.bullivant.com 

Seattle . Vancouver . Portland . Sacramento . San Francisco . Las Vegas 

 � Please consider the environment before printing this e-mail. � 

  



2

From: Jennifer Hughes [mailto:JHughes@parametrix.com]  

Sent: Tuesday, May 11, 2010 1:56 PM 

To: Jim McKenna; Debbie Deetz Silva; Lynne Perry; David Blount; John Houlihan; Steve Parkinson; Cynthia Betz; Karen 
Traeger; Rick Applegate; Stephanie Payne; Mark Lewis; Loren Dunn; Elizabeth Howard; Joan Snyder; Patty Dost; Michael 

Thorp; Bill Joyce; Ashworth, John; Max Miller; Kathy Lincoln; John Dugdale; Ira Gottlieb; Jan Betz; Jennifer Gates; Tod 
Gold; Krista Koehl; Mary Donahue; Jim Benedict; Bill Jackson; Nanci Klinger; Greg Christianson; Jim Kincaid; Arya 

Behbehani-Divers; diane.lloyd@doj.state.or.us 
Cc: Rob Wolotira; Katherine Pease; Michael Karnosh; Robert Neely; Rick Kepler; Megan Callahan-Grant; Genevieve Angle; 

Tom Downey; Julie Weis; Jennifer Hughes; Ted Buerger; Brian Cunninghame; Jeremy Buck; Donald Pyle; Norman Meade; 

Mary Baker; Matt Johnson; Kim D'Aquila; Audie Huber; Robert Taylor; Jennifer Peers; Barry Stein; JD Williams; David 
Allen; David Chapman; Lisa Bluelake; Erin Madden 

Subject: Navigation Claim Comments 

  

Hello, 

  

I've attached a PDF that includes all of the comments received on the Navigation Claim addendum to the Draft 

Assessment Plan.  The comments are in alphabetical order by company name.  If you need to view the documents in 

another form, please contact me.   

  

Thank you! 

Jen 

  

Parametrix 

inspired people . inspired solutions . making a difference 

 

Jennifer Hughes 
Environmental and Land Use Planner 
700 NE Multnomah, Suite 1000 
Portland, OR 97232 
phone: 503.416.6185 
fax: 503.233.4825 

  

mail.bullivant.com made the following annotations 
--------------------------------------------------------------------- 
Please be advised that, unless expressly stated otherwise, any U.S. federal tax advice 
contained in this e-mail, including attachments, is not intended to be used by any person 
for the purpose of avoiding any penalties that may be imposed by the Internal Revenue 
Service. 
--------------------------------------------------------------------- 
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