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Regulatory Analysis
Initial Regulatory Flexibility Analysis

The RFA requires federd agencies to consider the impact of regulations on smal entitiesin
developing the proposed and find regulations. If a proposed rule is expected to have a
sgnificant economic impact on asubstantid number of smal entities, an initid regulatory
flexibility anayss must be prepared. Theinitid regulatory flexibility anayss or asummary
of it must be published in the Federal Register with the proposed rule.

Aninitid regulatory flexibility anaysisis prepared in order to ensure that the agency
has considered dl reasonable regulatory aternatives that would minimize the rul€'s economic
burdens or increase its benefits for the affected small entities, wide achieving the objectives
of therule or statute. The analysis describes the objectives of the proposed rule, addressees its
direct and indirect effects and explains why the agency chose the regulatory approach
described in the proposa over the dternatives.

Under Section 603(b) of the RFA, each initid regulatory flexibility andysisis
required to address: (1) reasons why the agency is considering the action, (2) the objectives
and legal basisfor the proposed rule, (3) the kind and number of smal entities to which the
proposed rule will apply; (4) the projected reporting, recordkeeping and other compliance
requirements of the proposed rule, and (5) al federd rulesthat may duplicate, overlap or
conflict with the proposed rule.

While these five factors are necessary e ements to an adequate MFA, they are not the
sole factors necessary to perform an adequate analysis. Most important, section 603(C)
requires that eech initia regulatory flexibility andyd's contain a description of any sgnificant
dternatives to the proposal that accomplish the statutory objectives and minimize the
sgnificant economic impact of the proposal on smdl entities. These dternatives could include
the establishment of differing compliance or reporting requirements or timetables that take
into account the resources available to small entities; the clarification, consolidation or
samplification of compliance and reporting requirements under the rule for small entities; the
use of performance rather than design standards; or an exemption from coverage of therule
or any part of the rule for amdl entities.

Although agencies often overlook this posshility, regulaory flexibility dternatives
may include less stringent requirements for al regulated entities or for different classes of
regulated entities. The section 603(c) andys's, akey part of the regulatory flexibility anaysis,
informs the decisonmaker of the pros and cons of each dternative, so he or she can make
informed regulatory decisons.
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The steps necessary under 603(b) include:

1) A description of thereasonswhy action by the agency is being considered. This
is currently included in the preamble to al proposed regulations.

2) A succinct statement of the objectivesand legal basisfor the proposed rule.
Thisis currently included with proposed rules.

3) A description of and, where feasible, an estimate of the number of small
entitiesto which the proposed rule will apply. The agency describes the industry or
economic sector in total and its smal and large entity segments, includes a description
of the industry or sector at the time of proposd, and explains any existing dynamics,
such as trends in employment or birth of entities.

The definition of asmdl entity is an important dement of thisandyss.
Agencies may ether use the gatutory definition of smdl entity or may propose an
dternate definition in consultation with the SBA Office of Advocacy. The satutory
amall business definitions vary by 4-digit SIC code and are found at 13 CFR Part 121,
last repromulgated in the January 31, 1996, Federd Regidter.

Inthe andyss, "smdl" entities may be further divided into multiple dlasses of
small businesses, for example, 0-9, 10-49 and 50-500 employees. This segmentation
alows the agency to differentiate different types of effects on different-szed smdll
entities, which might lead to a different gpproach being applied to the very smdlest
entities.

The agency must include a description of the industries and economic
sectors--as identified by, for example, their four digit Standard Industrid Classfication
Codes--that directly or indirectly would be affected by the proposed regulation.

4) A description of the projected reporting, recor dkeeping and other compliance
requirements of-the proposed rule. The description should include an estimate of the
classes of amdl entities that will be subject to the requirement and the type of
professiona skills necessary for preparation of the report or record. This cogt andysis
should describe each item and estimate the costs, comparing large and small entities. It
should digtinguish the initial costs from recurring, or operating cods. Thisinformation
normaly should be avalable in large part from the paperwork burden andyss

prepared under the requirements of the Paperwork Reduction Act.

5) An identification, to the extent practicable, of all relevant federal rulesthat
may duplicate, overlap, or conflict with the proposed rule. This should include
information for regulated entities on other rules governing the same activities.

Certification: Men a Full Analysisis Not Required

If aproposed ruleis not expected to have a Sgnificant economic impact on a substantia
number of smdl entities, ether adversely or beneficidly, the agency is not required to

20f 4 4/7/00 2:27 PM



SBAGuide

30f 4

file:///N|/DIRECT/Regs Handbook/SBA Guide.html

perform an initid regulatory flexibility andyss. In these ingances, the RFA authorizes an
agency head to certify arulemaking. To perform an adequate certification, an agency must
undertake a threshold analysis to determine the economic impact of a proposed rule on small
entities. Once this preiminary analysis is undertaken, an agency then can determine whether
to certify or undertake a complete initid regulatory flexibility anayss.

The catification of afinding of no sgnificant impact on a subgtantid number of

entities must be published with the proposed rule in the Federal Register. The notice must be
accompanied by an explanation of the factud basisfor the certification. Under the 1996
amendments, the certification is subject to judicid review if the find rule is chalenged.

Thereis currently no case law thet identifies the "trigger” levels of "sgnificant
economic impact,” or "substantial number of small entities” However, because the purpose
of the anadlyssisto ad the decisonmaker in resolving regulatory issues affecting amall
entities, it isthe opinion of the Office of Advocacy that any rulemaking that generates the
interest of a significant number of smal entities warrants the application of the RFA's
andysstoals.

Final Regulatory Flexibility Analysis

When an agency issues any find rule, it must prepare afind regulatory flexibility anadysis or
certify that the rule will not have a significant economic impact on a substantid number of
amd| entities. The find regulaory flexibility anadyss must discuss the comments received,
the aternatives consdered and the rationde. for thefind rule. Either the summary or the fina
regulaory flexibility andydsitsdf must be published in the Federal Register with thefind
rule. Under the 1996 amendments, the find regulaory flexibility andysisis subject to judicid
review if thefind ruleis chalenged.

The new law amends the requirements of the find regulaory flexibility anadysis
contained in the origind 1980 legidation. Each find regulaory flexibility andyss must
contain the following:

1) A succinct statement of the need for and objectives of therule;

2) A summary of the dgnificant issues raised by public comments in response to the
initid regulatory flexibility andysis, asummary of the agency's assessment of such
issues and a statement of any changes made in the proposed rule as aresult of such
comments,

3) A decription and an estimate of the number of small businesses to which the rule
will gpply or an explanation of why no such estimate is available;

4) A description of the projected reporting, recordkeeping and other compliance
requirements of the rule, including an estimate of the classes of smdl entities that will
be subject to the requirement and the types of professond skills necessary for the
preparation of the report or record; and

5) A decription of the steps the agency has taken to minimize the significant
economic impacts on small entities condstent with the stated objectives of gpplicable
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datutes, including a statement of the factud, policy and legal reasons for sdlecting the
dternative adopted in the fina rule, and the reasons for rgjecting each of the other
ggnificant dternatives.

Again, the most important section isthe analysis of the relative merits and demerits of

the aternatives and the rationde for the find agency action. An agency may not Smply rey
on its preamble to the fina rule to comply with the requirements for afind regulatory
flexibility andyss. The RFA requires specific discusson of smdl entity dternatives desgned
to reduce adverse impacts or enhance the beneficid impacts of arulemaking.

The RFA amendments modify the Adminigtrative Procedure Act requirements by
turning the consderation of small entity issuesinto amgor component in rulemaking. Fallure
to fully comply with these requirements could result in arbitrary and capricious rulemaking.

The Office of the Chief Counsd for Advocacy believes that athough agencies may not
be legdly required to perform aninitid or find regulaory flexibility andyss on every
rulemaking, agencies should aspire to perform these andyses for every rule that would have
an economic impact on smdl entities. The act generdly provides that agencies must prepare
both an initid and find regulatory flexibility andyssfor rules that may have a"sgnificant
economic impact on asubstantial number of smdl entities” In practice, this requires agencies
to prepare an analysis whenever arulesimpact on smal entities cannot be described as de
minimis. This practice will move away from speculative andysis towards more fact-based
decisonmaking within the spirit of the law. We believe that an agency's resources should be
shifted from the effort to determine whether regulaory flexibility anayssis required to the
more productive consderation of regulatory options for small entities subject to therule.
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