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NOTE: Thismanual chapter is current as of
Febuary, 2000. To check for the most current
version, usethislink tothe ELIPS Table of
Contents and scroll down to find chapter.

Department of the Interior

Departmental Manual

Effective Date: 5/14/98
Series: Adminidrative Procedure
Part 318: Federd Register Documents

Chapter 3: Record of Compliance and Other Required Documentation

Originating Office: Executive Secretariat and Office of Regulatory Affairs

318 DM 3

3.1 What isthe purpose of this chapter? This chapter tells you what to include in the Record
of Compliance (ROC). Appendix 1 contains the ROC format and indtructions. Appendix 2
describesin detail additiona requirements of laws, Executive Orders, and the Departmenta
Manud that you may have to satisfy depending upon determinations that you make in the ROC,
and Appendix 3 provides guidance for meeting the requirements of those laws and Executive
Orders.

3.2 What doesthe ROC do? The laws and Executive Orders listed in section 3.4 impose
various reguirements on rulemaking documents. The ROC:

A. Documents your compliance with these requirements; and
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B. Explainsthe bass for each of the determinations that you are required to make.

3.3Why isthe ROC necessary? The ROC serves as proof that we've met dl lega
requirements, thus decreasing the chance that the rule will be litigated. It is aso arecord of why
and how we developed the rule. Thiswill be useful when the ruleis revised in the future,

3.4 What doesthe ROC contain? The ROC must contain the basis for the determinations listed
in the table below. For more information on these determinations and related requirements, see

Appendix 2 and 3 to this chapter.

The provisons of ...
E.O. 12866 (Regulatory Planning and Review)

5U.S.C. 601 et s2q. (Regulatory Flexibility
Act)

5U.S.C. 801 et seq. (Smdl Business
Regulatory Enforcement Fairness Act)

2 U.S.C. 1501 et seg. (Unfunded Mandates
Reform Act)

E.O. 12630 (Governmentd Actions and
Interference with Condtitutionally Protected

Property Rights)
E.O. 12612 (Federaism)

E.O. 12988 (Civil Justice Reform)

44 U.S.C. 3501 et seq. (Paperwork Reduction
Act)

516 DM (NEPA)
512 DM 21 (Indian trust resources)

require you to determine if your rule...
meets one of four criteriafor Sgnificance

has a sgnificant economic effect on a
subgtantial number of smdl entities.

determine whether rule meets one of three
criteriathat would make it amgor rule

imposes a cost of $100 million or more
annualy on State, locd, or triba
governments, or affects smal governments.

affects property rights protected by the
Condtitution or causes a compensable taking.

affects the relationship between State and
Federal governments

places an undue burden on judicid system
collects information from the public

has asgnificant effect on the environment
affects Indian trust resources

3.5When do| preparea ROC? You should prepare a ROC as soon as you are able to
address the requirements listed in section 3.4. It is possible that this may not occur until you
actudly draft the NPRM. Y ou mugt distribute the ROC before you publish your proposed rule.
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3.6 Istherearequired format for the ROC? Yes. Follow the format in Appendix 1 to this

chapter.

3.7 What standar ds must the ROC meset?

A.. For each of the statutes and executive orders listed in section 3.4, the ROC must:

(2) Certify that you made the required determination;

(2) Summarize the rationde for the certification; and

(3) Cite any andyses you made or other documentation upon which you based the certification.
Y ou must send to us with the ROC copies of any additiond analyses upon which you based the
ROC.

B. Y ou must support each conclusion about effects and the magnitude of those effects (such as
"not sgnificant” or "subgtantid™). We will return to you for further work any determination based
on an unsupported conclusion.

C. The ROC may be subject to judicid review if anyone chalenges the determinations or
certificationsiniit.

3.8 May | addresstherequirements of morethan onelaw or Executive Order in asingle
analysis? Yes. We encourage you to do this.

3.9 What isthe development, review, and distribution processfor the ROC? In preparing
your ROC, follow the requirements in the table below.
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Stage What you must do When you should do it
development  work with the Office of Policy Andyss  early in development process
(PPA) to reduce possibility of required
economic and cost-benefit analyses

being held up during review (see
Appendix 3 to Chapter 3)

review send ROC to PPA and ORA for review early in the rulemaking process a the
within 10 days; rectify any problems same time as you send the rule for
identified in the review review

sgnature have dl officidsliged onthe ROC sign  after PPA/ORA review

digribution  digtribute ROC to dl recipients shown in  after sgnature
ROC ingructions

3.10 May | use e-mail to distribute the ROC? Y es. We encourage you to circulate the ROC
electronically both for PPA/ORA review and after sgnature. After the ROC is signed, you should:

A. Retain the origind signed copy in your files,

B. Enter the dates of the Sgnatures and the words "signed by [enter name of sgner]” in the
appropriate parts of the eectronic copy; and

C. Send the dectronic copy to your regulatory contact, who will e-mail it to recipients identified in
ROC ingructions.

Appendix 1 to Chapter 3

United States Department of the Interior

Record of Compliance for a Rulemaking Document
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Title of rule: RIN:

Sponsoring bureau/office:

Contact name/phone number:

The Record of Compliance (ROC) certifies that this rulemaking action complies with the various
datutory, Executive Order, and Department Manual requirements gpplicable to rulemaking. Some
of the statutory requirements are judicidly reviewable. Accordingly, the ROC dso provides a
brief though convincing rationde for the various certifications with citations to any underlying
analyses, copies of which must be attached.

A. Need for thisregulation.

1. Why we are publishing this rule. (Explain why the regulation is needed or what problem
it will solve. Some examples might be a specific legidlative requirement, program
deficienciesidentified as a result of an audit, remediation of a chronic abuse or problem,
etc.)

2. Why alter native appr oaches ar e not feasible. (Explain why you must publish a rule to
fill the need you describe in item Al. Describe what alternatives to rulemaking you
considered and why each of them was not feasible.)

3. Authority under which thisrulewill be published. (Describe the legal authority under
which thisrule will be published.)

B. Determinations and Certifications.

1. Regulatory Planning and Review. In accordance with the criteriain Executive Order 12866,
thisrule[is/is not] aggnificant regulatory action. OMB makes the final determination under
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Executive Order 12866.

a Thisrule [will/will not] have an annua economic effect of $100 million or adversdly affect an
economic sector, productivity, jobs, the environment, or other units of government. A cost-benefit
and economic andydis [ has been completed and is attached/is not required] . (Give the basis
for the determination.)

b. Thisrule [will/will not] create incons stencies with other agencies actions. (Give the basis for
the determination.)

c. Thisrule[will/will not] materidly affect entitlements, grants, user fees, loan programs, or the
rights and obligetions of their recipients. (Give the basis for the determination.)

d. Thisrule[will/will not] raise nove legd or policy issues. (Give the basis for the
determination.)

2. Regulatory Flexibility Act. | certify that thisrule [will/will not] have a Sgnificant economic
effect on asubgtantial number of small entities as defined under the Regulatory Hexibility Act (5
U.S.C. 601 et seg.). An[initial/final] Regulatory Hexibility Andlyss|is attached and identifies
steps taken to minimize significant economic impacts on small entities/is not required].
Accordingly, aSmdl Entity Compliance Guide [ has been published/will be published/ is not
required]. (Give the basis for the determination here. Explain what steps you took to
minimize significant impacts. Summarize factual basis for certification. Cite specific parts
of the Regulatory Flexibility Analysis, if you prepared one.)

3. Small Business Regulatory Enforcement Fairness Act. Thisrule[ig/is not] amgor rule
under 5 U.S.C. 804(2), the Smdl Business Regulatory Enforcement Fairness Act. Thisrule:

a[Has/Does not have] an annud effect on the economy of $100 million or more. (Give the
basis for the determination here and attach any analyses that support your statements.)

b. [ Represents/Will not cause] amgor increase in cogs or prices for consumers, individua
indudtries, Federd, State, or loca government agencies, or geographic regions. (Give the basis
for the determination here and attach any analyses that support your statements.)
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c. [Has/Does not have] sgnificant adverse effects on competition, employment, investment,
productivity, innovation, or the ability of U.S.-based enterprises to compete with foreign-based
enterprises. (Give the basis for the determination here and attach any analyses that support
your statements.)

4. Unfunded Mandates Reform Act. In accordance with the Unfunded Mandates Reform Act
(2U.S.C. 1501 et seq.):

a Thisrule[will/will not] "sgnificantly or uniqudy" affect smdl governments A Smadl
Government Agency Plan [is required and a copy is attached/is not required]. (Give the
basis for the determination here.)

b. Thisrule [will/will not] produce a Federd mandate of $100 million or gregter in any year, i.e,
it [is/is not] a"sgnificant regulatory action” under the Unfunded Mandates Reform Act.

Add the following only if the proposed regulation will produce a Federal mandate of
$100 million or more:

(1) The andysis prepared for Executive Order 12866 will [ meet the requirements of the
Unfunded Mandates Reform Act/not be sufficient and we have prepared and attached a
Separate analysis].

(2) Severd regulatory dternatives [were prepared and are attached/were not prepared] and
the least burdensome option[ was/was not] selected. (Summarize why the alter native selected
was the least burdensome. If you did not select the least burdensome alternative, explain
why you did not.)

(3) The consultation process for sate, locd, and tribal government input [ was/was not]
implemented. (Give the basis for the determination here. Attach the analyses that support
your statements.)

5. Takings. In accordance with Executive Order 12630, the rule [ has/does not have] sgnificant
takingsimplications. A takings implication assessment [ has been prepared and is attached/is not
required]. (Give the basis for the determination here. Cite specific parts of supporting
analysis, if any.)
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6. Federalism. In accordance with Executive Order 12612, the rule [ has/does not have]
ggnificant Federdism effects. A Federdism assessment [is required and is attached/is not
required]. (Give the basis for the determination here.)

7. Civil Justice Refor m. In accordance with Executive Order 12988, the Office of the Solicitor
has determined that the rule [ does/does not] unduly burden the judicia system and [ does not
meet/meets] the requirements of sections 3(a) and 3(b)(2) of the Order. (Give the basis for the
determination here. Attach supporting documentation, if any.)

8. Paperwork Reduction Act. Thisregulation [ does/does not] require an informeation collection
under the Paperwork Reduction Act. The information collection [is/is not] covered by an exigting
OMB approval. An OMB form 83-1 [ has’has not] been prepared and [ has/has not] been
approved by the Office of Policy Andyss. (Give the basis for the determinations here. If the
information collection already has OMB approval, explain this and give the OMB approval
number and the expiration date.)

9. National Environmental Policy Act. We have analyzed this rule in accordance with the
criteria of the Nationd Environmentd Policy Act and 516 DM. Thisrule [ constitutes/does not
constitute] amgor Federd action sgnificantly affecting the qudity of the human environment. An
environmentd [impact statement/assessment] is[attached/not required]. (Give the basis for
the determination here. When applicable, state where to obtain copies of environmental
impact statements or assessments.)

10. Gover nment-to-Gover nment Relationship with Tribes. In accordance with the
President's memorandum of April 29, 1994, "Government-to-Government Relations with Native
American Tribad Governments' (59 FR 22951) and 512 DM 2 (one or the other of the
following):

We have evauated potentid effects on Federdly recognized Indian tribes and have determined

that there are no potentid effects. (Give the basis for the determination here.)

OR
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We haveidentified potentid effects on Indian trust resources and they [are/are not] addressed in
thisrule. (Give the basis for the determination here.) Accordingly:

a. We [ have/have not yet] consulted with the affected tribe(s).

b. We [ have/have not yet] treated and consulted with tribes on a government-to-government
basis and the consultations have been open and candid so that the affected tribe(s) could fully
evaduate the potential impact of the rule on trust resources.

c. We [have fully considered tribal views/will consider tribal viewsin thefinal rule].

d. We [ have/have not yet] consulted with the appropriate bureaus and offices of the Department
about the potentid effects of thisrule on Indian tribes. (Identify the bureaus that you consulted.)

C. Approvals.

| have made each of the certifications/determinations specified above based upon the materid in
this record of compliance or documentsindicated in each section above. | have ensured that this
document will be distributed in accordance with Part D, below.
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(Sgnature and title of Official) Date
Concur:

(Sgnature and title of head of Bureau or Office or other

approving official) Date
Date

(Sgnature and title of program Assistant Secretary or other

approving official)

D. Digtribution.

Copies of this document must be distributed to:

-- Office of Regulatory Affairs (ORA)

-- Office of Policy Andysis (PPA)

-- Office of Small and Disadvantaged Business Utilization (OSDBU)

-- Chief Counsdl for Advocacy, Smdl Business Adminigtration (SBA)
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Instructions for Preparing the Record of Compliance (ROC)

The sample ROC in thefirgt part of this appendix is atemplate that you can fill in with the
appropriate phrases. In the template, wherever you seeitalicized materia in brackets, you should
choose one of the phrases to insert into your ROC; enter the chosen phrase in anormal typeface
and ddete the phrase not chosen. Where there isitdicized materid in parentheses you should
provide additional text as appropriate. Where separate analyses are necessary, try to combine all
your anaytica work into one document.

If you determine that the provisons of a particular Executive Order or law do not apply, you must
include in the ROC an explanation of the bass for your determination. We will return to you for
further work any ROC that does not contain the required explanations. To avoid delaysin
publishing your rule, you should contact PPA for advice and consultations regarding the
preparation of any anayses that would undergird the ROC.

Theitem numbers in these ingtructions correspond to the item numbers in the template. When you
have completed the ROC, you mugt digtribute it as shown in the template and these ingtructions.
We encourage you to prepare and send your ROC eectronically. Cdl your bureau regulatory
contact to request an eectronic copy of the template.

A. Need for thisregulation.

1. You must give a convincing explanation of why thisrule is needed, what the consequences of
not publishing aregulaion would be, and under what authority the rule is being published.

2. Explain which dternatives to rulemaking you congdered and why they were not feesible.

3. Decribe the legd autharity for publishing the rule.
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B. Determinations and Certifications. (See Appendix 2 to this chapter for details.)

1. Executive Order 12866, "Regulatory Planning and Review," requires you to prepare an impact
andyssif your ruleis sgnificant. To be sgnificant, your rule must meet one of the criteriain the
sample ROC. Although OMB makes the find determination of whether arule is sgnificant under
E.O. 12866, you must include in the ROC the basis for your determination. For each of the
criterialigted, explain the basis of your determination of why or why not the criterion gpplies.

2. The Regulatory Flexibility Act, as amended, (5 U.S.C. 601 etseq.) requires you to ether:

a Cetify that the rule will not have a sgnificant economic effect on a substantiad number of smdl
entities[ Note: Indian tribes are not considered to be small entities for purposes of this Act];
or

b. Prepare aamdl entity regulatory flexibility anaysis and minimize the economic effects on amall
entities consgtent with the stated objectives of law.

3. The Unfunded Mandates Reform Act of 1995 (2 U.S.C. 1501 etseq.) requires the items listed
bel ow.

a Implementation of a Smal Government Agency Plan for consultation if the rule will have a
sgnificant or unigue impact on smal governments; this includes any governmentd jurisdiction with
a population of less than 50,000 persons. A more eaborate analysis and the implementation of a
consultation plan are required if the regulatory action islikely to result in expenditures greeter than
$100 million per year by State, local governments, or by the private sector.

b. Input from other levels of government into the development of the rule and a plan to dert smdl
governments of regulatory requirements which might sgnificantly or uniquely affect them --
including making provison for thelr input and subsequently informing and educating them.

c. For "sgnificant” regulations, consderation of a reasonable number of regulatory dternatives.

d. Sdection of the least burdensome option unless it isinconsstent with the law, or an explanation
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of why another option was sdlected,

4. 1f your ruleislikely to impose an annud cost of $100 million or more on State, locdl, or tribd
governments, it isa"sggnificant regulatory action." For assstance in determining whether the action
would be sgnificant and what actions you should undertake in that case, see Appendix 3 to this
chapter.

5. Executive Order 12630, "Governmenta Actions and Interference with Condtitutionaly
Protected Property Rights," requires you to prepare a takings implication assessment for any rule
that will affect property rights protected by the Congtitution or that poses arisk of being a
compensable taking.

6. Executive Order 12612, "Federalism,” October 26, 1987, requires you to prepare a
Federdism assessment for any rule that will have asgnificant effect on sates abilitiesto make
their own decisons,

7. Executive Order 12988, "Civil Justice Reform,” February 5, 1996, provides principlesto
promulgate regulations which do not unduly burden the judicid system.

8. The Paperwork Reduction Act of 1995 (44 U.S.C. chapter 35) establishes a process to
reduce the information burden the Federd government places on the public when thereis an
information collection requirement associated with arule. See 381 DM 11 and 12 and indructions
issued by the Office of Policy Andysis.

9. The National Environmentd Policy Act of 1969 as amended (42 U.S.C. 4321 - 4347) requires
you to determine whether an environmental impact statement is necessary. See 516 DM for
guidance.

10. The President's memorandum of April 29, 1994, and 512 DM 2 require you to make the
determinationsin this section. If Indian trust resources are not affected, briefly state why not. If
trust resources are affected, summarize the effects; list the names of the tribes affected, list the
names of the tribes consulted on a government-to-government basis and briefly summarize the
results of the consultations(s); list the names of the Departmenta organizations that you consulted
in regard to the effects on tribes.
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C. Approvals.

Y ou must obtain the approvas shown in the template before digtributing the ROC. If you
digtribute the ROC dectronicdly, you should insert the name and title of the Sgning officia and the
date in each of the lines in this part to indicate that the ROC has the required approvals.

D. Digribution.

Y ou mugt digtribute the ROC to the reviewing offices shown on the template, preferably by e-mail.

Here are the addresses to use:
Reviewer E-mail address Mailing address
ORA exsec@ios.doi.gov MS 7229, MIB
PPA indur_goklany@iosdoi.gov MS 4426, MIB
OSsDBU raph_rausch@iosdoi.gov =~ MS5524, MIB
SBA jennifer.samith@sba.gov Chief Counsd for Advocacy

Attention: Regulatory Hexibility
Smdl Business Adminigration
Room 1010

409 Third Street SW

Washington, DC 20416

Appendix 2 to Chapter 3

Detailed information on requirements of Executive Orders, legidation, and the DM
relating torules
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1. Executive Order 12866.

A. When isarule sgnificant under E.O. 128667 A rule may be sgnificant under E.O. 12866 if it:

(1) Has an annud effect on the economy of $100 million or more, or adversdly affectsin a
materid way the economy (or a sector of it), productivity, competition, jobs, the environment,
public hedth or safety, or State, locd, or triba governments or communities,

(2) Creates a seriousinconsistency or otherwise interferes with an action taken or planned by
another agency;

(3) Materidly dters the budgetary effects of entitlements, grants, user fees, or loan programs or
the rights and obligations of their recipients; or

(4) Raises novel legdl or policy issues.

B. Who determines whether arule is Sgnificant? OMB makes the final determination on whether a
rule is significant under E.O. 12866.

C. What mud | doif aruleis Sgnificant? If your rule is Sgnificant under E.O. 12866 you must
send it to OMB for review before it can be published. Y ou must dso send to OMB the additiona
information specified in Appendix 3 to this chapter.

2. Regulatory Flexibility Act and Small Business Regulatory Enfor cement Fairness Act
(SBREFA).

A. What additional documentation must | prepare if my rule has a Sgnificant impact on a
subgtantial number of small entities? If your rule meets the criteriain Appendix 3 to this chapter,
you will have to prepare:

file://IN|/DIRECT/Regs Handbook/318dm3.html
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(1) initid and find regulaory flexibility andyses (the find regulaory flexibility andysis must specify
steps taken to minimize the impact consistent with applicable satutes); and

(2) asmall entity compliance guide to assst smdl entities in complying with the rule.

B. When isarule mgjor under 5 U.S.C. 804? Under 5 U.S.C. 804(2) (known as the Small
Business Regulatory Enforcement Fairness Act or SBREFA) aruleismgor if OMB finds that it
resultsin:

(1) Anannud effect on the economy of $100 million or more;

(2) A mgor increase in cogts or prices for consumers, individua industries, Federd, State, or
local government agencies, or geographic regions, or

(3) Significant adverse effects on competition, employment, investment, productivity, innovation,
or the ability of U.S.-based enterprises to compete with foreign-based enterprises.

C. What must | doif aruleismajor under 5 U.S.C. 804? Y ou must send it to OMB for review
before it can be published. Y ou must dso send OMB the additiond information specified in
section 2.A. above.

3. Unfunded M andates Reform Act.

A. What mus | do to comply with the Unfunded Mandates Reform Act?

(1) If your rule imposes on industry or stete or loca governments costs exceeding $100 million,
you mugt prepare an additiona analyss that meets the requirements in Appendix 3 to this Chapter.
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(2) If your rule "ggnificantly or uniquely” affects amal governments, you must implement a Smal
Government Agency Plan for consultation and input from affected small governments. Y our
NPRM must describe the plan and how it will be implemented.

4. Executive Order 12630.

A. When must | prepare a Takings Implication Assessment? Y ou must prepare a Takings
Implication Assessment (TIA) if your rule affects property rights protected by the Fifth
Amendment or involves a compensable "taking." See Appendix 3 to this chapter for further
guidance.

5. Executive Order 12612, " Federalism."

A. When do | need to prepare a Federdlism Assessment?

(2) You need to prepare a Federdism Assessment if your rule;

(8) Relatesto the structure and role of the States; and

(b) Will have direct, substantid, and significant effects on States.

(2) If your rule meetsthe criteriain paragraph A, you mus prepare an assessment, evenif the
action isrequired by law or the Department otherwise has no discretion.

B. What mug a Federdlism Assessment contain?

Y our assessment should state
(2) the likely effects of your rule on States;
(2) possible dternatives to publishing the rule, and

(3) the rationde for the conclusion you reach.
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6. Executive Order 12988.

What does Executive Order 12988 require? Among other things, this Executive Order requires

that your rule

(1) Contain no drafting errors or ambiguity and be written to minimize litigetion;

(2) Provide clear standards,

(3) Simplify procedures and reduce burden;

(4) Be clearly written;

(5) Specify in clear language therulés:

(a) preemptive effect;

(b) retroactive effect (if any); and

(c) effect on exigting law or regulations.

7. Paperwork Reduction Act.

A. Wha mugt | do if my rule collects information from the public? Y ou mugt obtain OMB
approva before you collect information from the public. If your rule requires the public to submit
information, see 381 DM 11 and 12, Attachment 2 ("Collections of Information from the Public:

Interim Guiddines") of the Interim Guiddines issued by the Office of Policy Andyss (dated
March 20, 1997), and consult with your bureau information collection officer.

8. National Environmental Policy Act (NEPA).
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A. What does NEPA require? The National Environmental Policy Act of 1969 as amended (42
U.S.C. 4321 - 4347) requires you to prepare an environmental impact statement if your rule will
affect the environment. See 516 DM for relevant criteria and guidance.

9.512 DM 21 - Indian Trust Resour ces.

A. What must | do to fulfil Departmenta responshilities for Indian trust resources?

(1) If your rule affects tribal trust resources, trust assets, or health and safety, you must consult
with the affected tribes on a government-to-government basis. List the names of the tribes that
you consult and summarize the results of the consultations. Cite any study reports or other
materias that you produce.

(2) If Indian trust resources are not affected, state this.

Appendix 3to Chapter 3

INTERIM GUIDELINES

Analytical and Consultation Requirements

Under the

Unfunded Mandates Reform Act (UMRA),

the Regulatory Flexibility (RF) Act Amendments,

and E.O. 12866
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Office of Policy Analysis

Department of the I nterior

March 20, 1997

Preface

Over the past two years, Congress has enacted legidation with new requirements for consultation
and analyses that must be undertaken prior to promulgating rules and regulations. These include
the Unfunded Mandates Reform Act of 1995, and the Small Business Enforcement Fairness Act
which amended the Regulatory Hexibility Act. These laws add new layersto pre-existing
procedurd and anaytica requirements. The Office of Policy Andysis has prepared guiddines with
aview to consolidating and integrating these new requirements with existing mandates and with
Executive Order 12866 on Regulatory Planning and Review. The am isto smplify the
Department's implementation of, and compliance with, the overlapping and complex web of
andytica requirements. The use of these guidelines is not mandeatory.

These guidelines specify what needs to be done to comply with these statutes and the Executive
Order but not how to do it precisely. The emphasis here is on meeting the various andyticd
requirements with one set of analyses. However, the guidelines do not provide a step-by-step
approach to meseting those requirements because the details and circumstances surrounding each
rulemaking are too diverse and varied for a cookie-cutter approach.

These guiddines will be augmented and supplemented with new materiad as we gain greater
experience regarding compliance with the various mandates and with the required cost-benefit
analyses. To fadilitate this, these documents will be accessible on the Internet through the Natura
Resource Library Virtua Reading Room (under "'Information from the Department of the
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Interior.") at http:/mww.ios.doi.gov/nrl/Virtua .html#Virtua RR. In addition, a page has been
established on the Internet devoted to "Frequently Asked Questions' which will be updated

regularly.

Findly, note that nothing in these guiddines shall affect any otherwise available judicid review of
agency action. These guiddines are intended only to improve the internd management of the
Department and do not create any right or benefit, substantive or procedurd, enforcegble at law
or equity by a party againg the Department, its agencies or indrumentdities, its officers or
employees, or any other person.

CONTENTS

Determining Analytical and Consultation Requirements Under the Unfunded Mandates
Reform Act (UMRA), Regulatory Flexibility Act (RFA) Amendments, and E.O. 12866

Overview of the Significant Requirements of the Unfunded M andates Reform Act
(UMRA), Regulatory Flexibility (RF) Act, as Amended, and E.O. 12866

Analytical and Procedural Requirementsfor a Typical Interior Rulemaking Under
UMRA, RFA, and E.O. 12866.

Attachment A: Detailed Requirements of the Unfunded Mandates Reform Act

Attachment B: Detailed Requirements of the Regulatory Flexibility Act

Attachment C: Detailed Requirements of Executive Order 12866

Attachment D: Detailed Guidance on the Conduct of Regulatory Cost-Benefit Analysis
to Meet These Requirements
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Attachment E: Cost-Benefit Analysis Checklist

Attachment F: References and Selected Data Sour ces

Frequently Asked Questions

Determining Analytical and Consultation Requirements Under the Unfunded M andates
Reform Act (UMRA), Regulatory Flexibility Act (RFA) Amendments, and E.O. 12866

This section provides a step-by-step approach to determine whether a particular rulemaking
action trips one or more of the numerous triggers specified in these three sets of mandates and, if it
does, the mgjor anaytica--and associated consultation-- requirements associated with the tripped
trigger(s). Thereis substantia overlap between the various andytical requirements even if they are
brought into effect by different triggers. Moreover, al these analytica requirements require some
kind of quditative and quantitative cost-benefit or economic analysis.

Step 1: Do a"threshold andlyss™ This should include a prdiminary qudlitative and quantitetive
cost-benefit anaysis. The threshold analysis would help meet Sec. 201, UMRA's broad--and
undefined-- requirement for an assessment of effects on state, local and tribal governments and the
private sector. It will dso hep answer the following series of questions which further define the
conaultation and andytica requirements that should be undertaken during the rulemaking, as well
asthe decison rules that ought to be applied in the selection of options:

A) Will the regulation "sgnificantly or uniquely” affect smal governments? [ UMRA]

B) Will it have a"ggnificant impact on a substantid number of samdl entities?’ [ RF Act]

C) Isit a"ggnificant regulatory action”, under E.O. 128667

D) Will it produce a Federd mandate > $100 million in any yeer, i.e, isit a"sgnificant regulaory
action" under UMRA?
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NOTE: Because agngle rulemaking may dicit an affirmative response to more than one of the
above questions, andytica and consultation requirements should be combined wherever possible.
For example, if the answersto B) and C) are"yes' [but not to A) and D)], then a single combined
andysis could meet the andytica requirements for both the RF Act and E.O. 12866 provided its
scope is sufficiently broad.

Step 2A: If theanswer to A) is"yes', the agency needs to implement a Smal Government Agency
Pan for rules "sgnificantly or uniquely” affecting smdl governments (Sec. 203, UMRA). This
should, wherever gpplicable, dso be used to obtain input from affected tribes in order to comply
with the various Executive and Secretarid Orders on environmenta justice and trust
responghbilities.

Step 2B: If the answer to B) is"yes" then the requirements are:

- Andyss Do a least aFind Regulatory Flexibility (RF) Andyss. An Initid RF Andysisisdso
recommended.

- Decison Rule The Find RF Andysis should aso describe steps taken to minimize effects on
small entities congstent with the objective of the law, and reasons for selecting/rejecting options.

- Conaultation. Special requirements pertain to affected smal entities, e.g., publication in more
user friendly venues, open conferences or public hearings, and adoptiorn/modification of
procedura rules to reduce cost and complexity of participation.

- Other. Publish a Smdl Entity Compliance Guide oncetheruleisfind.

Alternatively, the agency head needsto certify that the answer to B) is"no".

Step 2C: The answer to C) isyesif the regulation will have:

- An annua economic impact of $100 million,

- An adverse effect on the economy, environment, public hedlth, safety, other units of government,
or sectors of the economy,
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- A serious inconsg stency with other federd actions,

- Novd legd or palicy implications, OR

- Materid effects on budgets or rights and obligations of recipients of entitlements, fees, grants or
loans.

If answer to C) is"yes" then the requirements are:

- Andyss Qualitative/quantitative cost-benefit and economic andysis [ same as for Siep 2D].

- Decison Rule. Sdection of the most economicaly efficient approach consdering equity and
feashility, conggtent with the regulation’s objectives and with the law (or thereisagood
explanation in the Find notice).

Step 2D: If answer to D) is"yes," then the requirements are:

- Andyds Quadlitative/quantitative cost-benefit and economic anayss.

- Decison Rule. Sdlection of the "least codtly, least burdensome and most cost-effective

dternatives’ unlessinconsggtent with law (or there is agood explandtion in the Find notice).

- Consaultation. If the Federd intergovernmental mandate > $100 million, implementation of a
process for input from state, loca and triba governments (SLTGS). (Sec. 204, UMRA).

Certain meetings between SLTGs and agencies are exempted from Federa Advisory Committee
Act (FACA) requirements. If this processistriggered then Step 2A isamogt certainly applicable;
thus, the two sets of consultations should be undertaken simultaneoudy.

NOTE: If answer to D) is"yes', the answer will generdly dso be "yes' to C), but not necessarily
vice versa.

Overview of the Significant Requirements of the Unfunded M andates Reform Act
(UMRA),

Regulatory Flexibility (RF) Act, as Amended, and E.O. 12866
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Thistable assumes that, in the interest of good government, whether or not they are
explicitly required, each notice will: (i) identify the need for the specific action and the
objectives and legal basis for the rulemaking, (ii) be subject to public comment and the
final notice will summarize, evaluate and respond to those comments, and (iii) provide a
defensible justification for the option(s) selected in the final notice, with such
justifications being crucial if a "decision rul€" is specified below. Note: therequirements
are not mutually exclusive, the analytical requirements overlap, and can be fulfilled
smultaneoudy with a unified analyss.

Threshold Small Regulatory Sgnificant  Significant
Analysis  Govt. Flexibility (RF) under E.O. Federal
Agency Analyss 12866 Mandate
Plan ntid  Final
Legal 201, 203, 5USC. 5USC. E.O.12866 202, UMRA
requirement UMRA UMRA 603 604
Threshold None. Sonificant Significant economic > $100 Intergovt. or
Almog dl orunique impact onasubstantid million, private sector
should impact on number of amall mandate
undertake. gmdl entities. novel policy, >$100 million
Should govts. sonificant
include a sectora
preliminary impact,
cost/benefit conflicting
andyss. regs., OR
material
budgetary
impacts.
Foecial . With With affected small : With state,
Consultation affected  entities. local and tribal
Requirements amdl govts
govts. (SLTGs),
203. induding
FACA walver.
204.
Analysis of Enough Not Sufficient detall to Quditative/quantitative
Effects detail to  explicit, check whether above codt-benefit andyss
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Content and

Small Entities
Affected

Reports,

record-keeping .

and compliance
requirements

Duplicative,

overlapping
and conflicting
rules

Selection of
Alternatives

Decision Rule

Soecial
Requirement

Exemption

thresholds  previous
detall of andyss are

thresholdiscrossed | o of Andyze

and--if it is-address detail methods

how "dedsionrule’ i gen endent  by--and extent

met. See below. on magnitude to--which Fed.

& typeof  govt. paysfor
effects, & additiona
andyticd coststo
complexity. SLTGs.

Which?How many? SameasRF Impliatly

Wheat types? Andyss. included.

Describe. Which types Includedin - Implicitly

of entities affected?  costs. included.

What skills are needed

to comply?

Describe Impliatly  Servesasa  Implictly
included,  trigger for  included--see
seebelow.  goplicability. "decison rule”

Should minimizedgn. Ressonable  Reasonable

€con. impacts number. number.

on..amdl entities.

Minimize Sgn. Economic  Least codly,

economic impacts efficency least

on..amdl entities conddering  burdensome,
consstent with sated  equity, and  most
objectivesof datute.  feeshility,  cost-effective,
unless unless
inconggent  incongstent
with law. with law. 205.
Smdl Entity . Expliatly
Compliance address
Guide. whether
mandate is
necessary.

Certification by If threshald is If threshold is

agency head showing not crossed. not crossed;

that threshold is not aso

crossed. categorical

excdudons
likey (see
Attachment
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A).

Analytical and Procedural Requirementsfor a

Typical Interior Rulemaking under UMRA, RFA and E.O. 12866

The mgority of Interior rulemakings will nat, in al likeihood, trigger the thresholds for "sgnificant
regulatory actions." Therefore, most rulemaking will be subject to fewer requirements than if they
crossed those thresholds. The typical rulemaking for the Department of the Interior will need to
fulfill the following anayticd and procedurd requirements to comply with the Unfunded Mandates
Reform Act, the Regulatory Hexibility Act (as amended) and E.O. 12866:

¢ Threshold andlys's, to determine whether the regulation:

- will have aggnificant or unique effect on smdl governments (UMRA). [Many rules may
trigger the "unique’ requirement ]

- will have a dgnificant impact on a subgtantial number of amal entities (RFA). [The
chances are reasonably high that the answer to thiswill be"yes'.]

- is"ggnificant” under E.O. 12866. [Most will probably not trigger the $100 million
threshold, but some may get snagged under the "novd, legd or policy issues' requirement,
especidly asinterpreted by OMB.]
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¢ Smadl Government Agency Plan--a consultation plan--will need to be implemented [if the
"unique’ requirement under UMRA istriggered]. This procedure should aso be used to
obtain input from affected tribes under the various Executive and Secretarid Orders on
environmentd judtice and trust respongbilities.

* Caetification thet the rule will not have asgnificant impact on asubgantial number of smal
entities with backup documentation.

In the absence of such a Certification, a Find Regulatory Hexibility Andysswill be
required. [Thisis reasonably likely because many ruleswill have a"sgnificant impact on a
substantia number of smdl entities.”] This should aso address what actions were taken to
minimize impacts on small entities consstent with the law's objectives and the reasons for
sdecting/rgecting options. An Initid Regulatory Hexibility Analysisis highly recommended.
In addition, there should be:

- Enhanced consaultation with or participation of affected smdl entities.

- A smal entity compliance quide once the ruleisfind.

Attachment A

UNFUNDED MANDATESREFORM ACT OF 1995 (2 U.S.C. 1501 et seq.)
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Applicability

All regulations except those

-- Enforcing condtitutiond rights;

-- Enforcing statutory rights barring discrimination based upon race, color, rdigion, nationa
origin, age, handicap or disability;

-- Requiring compliance with various fiscal procedures regarding Federa grants, moneys or
property,

-- Providing for emergency assistance;

-- Necessary for nationa security;

-- Rdaing to Title I of the Socid Security Act;

-- Rdating to Presidentidly or Congressionaly designated "emergency legidation.”

"Sgnificant” regulaions will need grester efforts.

Summary

Requires agenciesto:
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-- Assess the effects of thelr regulations on gtate, local and tribal governments (SLTGs) and
the private sector (Sec. 201).

-- Undertake additiond andyses if a regulation imposes an aggregate expenditure of at least
$100 million on SLTGs or the private sector, including analysis of costs and benefits
(quantitative and qualitative), compliance cogts, effects on the economy, methods to reduce
costson SLTGs (Sec. 202). It dso requires agencies to select the least burdensome option
that meets the rul€'s objectives or to explain why that option was not selected (Sec. 205).

-- Develop a plan to provide small SLTGs with notice (Sec. 203 (8) (1)), opportunity for
"meaningful” consultation (Sec. 203 (@) (2)), and information, advice and education on
compliance (Sec. 203 () (J)) if aregulatory requirement should sgnificantly or uniquely
affect asmdl government. "Significantly or uniquely” is not defined.

-- Develop an effective process to permit dected officids of SLTGs to provide meaningful
and timely input while developing regulaory proposals containing "significant”
intergovernmenta mandates (Section 204). Section 204 aso exempts certain meetings
between SLTGs and Federd officids from FACA requirements.

Definitions

A Sgnificant regulatory action isimplicitly one thet islikely to result in a Federd
mandate that may cause state, loca and triba governments (SLTG), in the aggregate, or the
private sector to spend more than $100 million in any one year (inflation adjusted).

Federal mandate is a Federd intergovernmenta mandate or a Federal private sector
mandate.

Federal intergovernmental (or private sector) mandate is

-- A legd, statutory or regulatory provision which would impose an enforceable duty on
date, loca or triba governments. However, it does not include anything required as a
condition of Federal assstance or if the duty arises from participation in avoluntary Federa
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program.

-- Also created by reducing Federd appropriations or assistance going to SLTGs (or the
private sector) for compliance with aduty, unless such duty is relaxed.

Small government means a governmentd jurisdiction with a population less than 50,000
and any tribd government. Thiswould include specid governmentd "didtricts’ and
authorities such as those for irrigation, soil conservation, schools, and ports subject to
direct eection of board members, and dl Indian tribes.

Assessment of Effects

Each agency shall assess the effects of regulatory actions (unless excluded or otherwise
prohibited by law) on SLTGs and the private sector. NOTE: thereis no qudification on this
requirement based on significance. [Sec. 201].

Judicid Review: Not subject to judicid review.

Written Statementsfor Significant Regulatory Actions[Sec. 202 and OMB

guidelines]

When: Before find rule promulgation

What: A written Statement containing:

(1) Lega bassfor therule.

(2) Qudlitative and quantitative cost-benefit andysisincluding:

file://IN|/DIRECT/Regs Handbook/318dm3.html
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- costs and benefitsto SLTGs;

- costs and benefits to the private sector;

- effects on hedlth, safety and the naturd environment;

- an analysis of the extent to which Federd government may directly or indirectly pay (or
be paying) for costs borne by SLTGs,

- the extent to which Federal resources are available to carry out the Federd
intergovernmenta mandate.

(3) Cost estimates, if accurate estimates are reasonably feasible, of

- compliance costs of the Federd mandates;

- disproportionate budgetary effects on regions or ssgments of SLTG, communities or the
private sector.

(4) Edtimates of the effects on the nationa economy including effects on productivity,
economic growth, jobs, full employment and internationa competitiveness, if reasonably
feasble and relevant.

(5) Desription of prior consultation with eected (and other) representatives of affected
SLTGs.

(6) Summary of comments and concerns of SLTGs.

(7) Agencies evauation of above comments and concerns, and position regarding the
need for the mandate.
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Where: A summary of the written statement (above) shdl be included in the proposal or
find rule, i.e, in the Federd Regider.

Copies. 2to OMB.

Judicia Review: [Sec. 401 (a)]

-- Court may compel agency to write this statement but failure to do so "shdl not be used
for saying, enjoining, invalideting or otherwise affecting” the regulaions.

-- Information generated in this statement may be considered as part of the record if judicia

review is undertaken under another law.

Selection of Least Costly, L east Burdensome, and Most Cost Effective

Regulation [Sec. 205]

Additiona requirements for Sgnificant regulatory actions:

-- |dentify and congider a reasonable number of regulatory aternatives.

-- Sdect the one that isleast costly, most cost-effective or least burdensome for SLTs and
the private sector, as goplicable, if it contains a Federa intergovernmenta and/or private
sector mandate, unlessiit isincons stent with law.

-- Alternatively, agency head shdl publish why that was not done dong with find rules.

Judicid Review: Not reviewable. [Sec. 401 (b)]
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Small Government Agency Plan [Sec. 203]

When: Prior to any rulemaking "significantly or uniquely " affecting amdl governments.

NOTE: "sgnificantly or uniquely" is not defined.

What: A planto:

(1) provide notice to any affected smal governments;

(2) enable ther officids to provide meaningful and timely input in the development of
proposds containing significant intergovernmenta mandates,

(3) inform, educate and advise smal governments on compliance with the rules.

Judicid Review: Same as for the Written Statement.

Note: OMB's guidelines for Sec. 204 (below) asked agencies to describe these plans by

January 15, 1996.

State, Local and Tribal Governmental Input [Sec. 204]

What: Each agency shdl develop an effective process dlowing eected officers of SLTGs
(or their designess) to provide meaningful and timely input for developing regulaory
proposals containing dgnificant Federal intergovernmental mandates.

FACA shdl not gpply to meetings exclusively, between elected SLT and Federd
government officids (or their designees) if such meetings are limited to exchange of views,
information or advice rdaed to managing or implementing any program with explicitly or
implicitly shared respongbility or adminigtretion.
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OMB Guiddines Issued in the Federa Register, September 29, 1995, pursuant to Sec.
204 (c), recommend that agencies.

-- Develop an intergovernmenta consultation process,

-- Conault early;

-- Conault with heads of governments, program and financid officers, dected officids and
Washington representetives,

-- Conault on costs, benefits, risks, dternative and flexible methods of compliance, potentia
duplication;

-- Inform SLTGs of their (expected) up-front and recurring direct costs.

Judicid Review: Not reviewable. [Sec. 401 (b)]

Annual Agency and OMB Reports

OMB shdl detail agencies compliance with these requirements in areport to Congress
each year. Accordingly, agencies should provide OMB with their own reports by each
January 15.

Attachment B
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REGULATORY FLEXIBILITY ACT,5U.S.C. CHAPTER 6, ASAMENDED

Applicability

The Regulatory Hexibility Act, as amended, appliesto any rule affecting "smdl entities'.

Summary of Requirements

-- Proposed rule should be accompanied by an Initid Regulatory Hexibility Andyss
(RFA), and afind rule should be accompanied by aFind RFA unless agency head (a)
certifies that the rule will not have "a sgnificant economic impact on asubstantiad number of
amdl entities" and (b) provides the factud basis for such certification.

-- The Find RFA dlows an agency to take steps to shape rules o as to minimize impacts
on smdl entities aslong as the rules are "consstent with the stated objectives of gpplicable
datutes'.

-- Either the RFAs or their summaries should be published in the Federa Regigter. RFAs
should be made available to the public. In addition, if arule will have "a sgnificant economic
impact on asubstantial number of smdl entities’, additiona specia measures shal be taken
to ensure that such entities have an opportunity to participate in the rulemaking.

-- If thereisafind RFA, smdl entity compliance guide(s) written in plain language should
aso be published.

-- Initid and find RFAs (or certification) will be part of any report provided to the
Comptroller Generd (and made available to each House of Congress) prior to any rule
taking effect.
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-- Judicid review of agency compliance has been extended to many new, aswell asold,
requirements.

Definitions

Small entity isasmal busness smdl organization or asmal governmenta jurisdiction.

Small business, defined in 13 CFR part 121 for severd types of industry and business, is
generdly one that has relatively low receipts or employment. For example, the upper limits
are $500,000 for grazing and many kinds of agricultural crop production; $3 million for
fishing, hunting and trapping, and 500 employees for mining and logging. A small busness
must be independently owned and operated and should not be dominant in itsfield. For
rules promulgated under SVICRA, a"smadll business' should not have annua surface and
underground coa production in excess of 100,000 tons.

Small organization is any non-profit enterprise which is independently owned and
operated, and is not dominant in itsfield.

Small governmental jurisdiction is the government of any city, county, town, township,
village, schoal digtrict or specid digtrict with a population less than 50,000. It would, for
example, include many irrigation digtricts; however, it is not clear whether triba
governments are included within this definition.

Note that for circumstances unique to a particular rule, if you wish to use a different
definition than those provided by 13 CFR part 121, you must follow procedures in that
part and must confer with ORA before embarking on that course of action.

Exemption from Initial and Final RFA [Sec. 605 (b)-new]
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(1) The agency head mugt certify that the rule will not have a"sgnificant economic impact
on asubgtantial number of small entities”

(2) The agency head must provide the factud basis for the above clam. NOTE: SBA notes
that thiswill require a"threshold andyss.”

(3) Publish (1) and (2) in the FR at the same time asthe initid and find RFAS, as
gpplicable.

(4) Provide (1) and (2) to the Chief Counsdl for Advocacy, Smal Business Administration.

Judicd Review: Complianceisjudicidly reviewable [Sec. 611-new].

Initial Regulatory Flexibility Analysis (RFA) [Sec. 603-old]

When: At the same time as the proposd is published in the Federadl Regider.

Where: Initid RFA should be made available for public comment. In addition, either a
summary or the full Initid RFA should be published in the Federa Regigter.

What: The Initid RFA should:

(1) Describe need for action

(2) Describe objectives and lega bases of proposed rules (succinctly).

(3) Describe smal entities potentidly affected. Where feasible, provide number of
potentidly affected smal entities.
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(4) Describe projected reporting, recording keeping and other compliance requirements.

(5) Edtimate classes of small entities subject to above requirements under (4).

(6) Describe types of professona skills necessary to prepare reports or records under (4).

(7) Identify, to the extent practicable, al rdevant Federd rules that may duplicate, overlap
or conflict with proposed rule.

(8) Describe dgnificant dternatives to proposed rule which:

i) accomplish the objectives of the rule[see (1) and (2)], and

i) minimize sgnificant economic impacts on smal entities

Alternatives may, if congstent with the objectives, discuss differentid trestment of small
entities in matters regarding applicability of rules, compliance, record keeping requirements
and schedules, and use of performance rather than design standards.

Note: Descriptions may be in quantitative or quditative terms[Sec. 607-old].

Copy: Chief Counsd for Advocacy, Smdl Busness Adminidtration.

Waiver: These requirements may be waived or ddayed if agency head certifiesthereisan
emergency which makes timey compliance impracticable. [Sec. 608(a)-old]

Judicid Review: Compliance with these requirements for an Initid RFA are not judicidly
reviewable.
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Final Regulatory Flexibility Analysis (RFA) [Sec. 604-new]

When: Smultaneoudy with the publication of the find rule, unless delayed due to a certified
emergency (see below).

Where: Either asummary or the full Find RFA should be published in the Federd Regidter.

What: The Find RFA should:

(1) Describe need for action succinctly.

(2) Describe objectives and legal basis of proposed rules succinctly.

(3) Describe small entities potentialy affected, and provide number of potentidly affected
amdl entities. Alternatively, provide an explanation why no estimate is available.

(4) Describe projected reporting, recording keeping and other compliance requirements.

(5) Edtimate classes of smdll entities subject to an above requirement under (4).

(6) Describe types of professona skills necessary to prepare reports or records under (4).

(7) Describe:

i) significant issues raised by public commentsin response to the Initid RFA,

i) agency's assessment of these issues,
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iii) changes made as aresult of (i) and (ii).

(8) Describe steps taken to minimize significant economic impact on small entities consgstent
with the stated objectives of applicable statutes.

(9) Satefactud, policy and legd reasons for selecting the option(s) in the fina notice and
rejecting others.

Note: Descriptions may bein quantitative or quditative terms[Sec. 607-old].

Waiver: Unless exempted atogether (see below)--delay, yes, waiver, no. This may be
delayed for up to 180 days, in cases of a certified emergency making timely compliance
impracticable. If afina RFA isnot prepared within 180 days, the rule shall lapse. It may
not be repromulgated unless the Final RFA is completed. [Sec. 608(b)-old].

Judicid Review: Compliance with the requirements for aFinad RFA isjudicidly reviewable
if an affected samdl entity files for review within (generaly) one year after publication of the
Final RFA. [611--new]

Additional Procedural Requirementsif an Initial or Final RFA is Needed

If arulewill have "a dgnificant economic impact on asubgantia number of small entities’,
additional specid measures shdl be taken to ensure that such entities have an opportunity
to participate in the rulemaking. Such specia measures may consst of:

(1) agpecific gatement in an ANPRM stating that it will have "a sgnificant economic
impect...”

(2) publication in more user-friendly venues
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(3) direct natification

(4) open conferences or public hearings

(5) adoption/modification of agency procedura rules to reduce cost or complexity of
participation

Judicid Review: Reviewable only in conjunction with requirements for a Find RFA.
[611-new]

Small Entity Compliance Guides [Sec. 212, Smdl Business Regulatory Enforcement
Fairness Act of 1996-new]

What: If thereisaFinad RFA, then agency should prepare and make available a Small
Entity Compliance Guide to explain the rule and its requirements in plain language. Guides
may be prepared and distributed in cooperation with small entity associations.

When: Not Stated

Where: "Agencies shdl cooperate [to make Guides available] through comprehensive
sources of information.” Note, amulti-agency clearinghouse, NTIS or GPO should meet
that requirement.

Judicid Review: While the Guides are not judicidly reviewable, they may be consdered in
edtablishing any fines, pendties or damages. [What if there is no guide? Presumably, it will
dlow asmal entity's lawyer to use that as an argument, e least in setting pendties]

Semiannual Regulatory Flexibility Agenda [Sec. 602-old]
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When: April and October of each year.

Wheat: Publish its Regulatory Flexibility Agendain the Federa Register briefly describing;

(1) Subject areaof any proposed or find rulemaking likely to have a"sgnificant economic
impact on a substantial number of amall entities'.

(2) The nature of each rulemaking including its objectives and legd bases.

(3) Approximate schedule for completing action on any rule for which anotice of proposed
rulemaking has been issued.

Copies for Comments to:

(1) Chief Counsdl for Advocacy, Smdl Business Adminigration.

(2) Publications likely to be obtained by affected small entities.

Judicid Review: Not reviewable.

Periodic Review Plan

Applicability: Rules having a gnificant economic impact on a substantid number of small
entities.

What: Each agency should have aready had (as of 1981) a plan to periodicaly review:

-- All new rules since September 19, 1980, within 10 years of promulgation.
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-- All exigting rules as of September 19, 1980, before September 19, 1990. However, five
one-year extensons were dlowed if agency head certified that such areview was not
feasble.

Moreover, each year the agency shdl publish a Federd Register notice listing--and briefly
describing--all such reviews dated over the following twelve months. The description
should include the need and the legd basis for the rule, and invite public comment.

Why: The review would/should determine whether the rule should be continued, modified
or rescinded, in order to minimize any significant economic impact on a substantial number
of smdl entities. The review should consder:

(1) Consistency with the stated objective of the applicable statute.

(2) Need for rule.

(3) Nature of complaints and comments.

(4) Complexity of rule.

(5) Extent of overlap, duplication or conflict with other Federd rules and, to the extent
feasble, sate and other governmentd rules.

(6) Length of time since rule was last reviewed.

(7) Changes in technology, economic conditions and other factors since last reviewed.

Judicid Review: Compliance with these requirements are judicialy reviewable. [Sec.
611-new]
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Miscellaneous

An agency may produce asingle RFA for severd "closdly related rules’ or meet the above
requirements in conjunction with any other efforts that have to be undertaken in any case.

Attachment C

EXECUTIVE ORDER 12866: REGULATORY PLANNING AND REVIEW

Applicability

E.O. 12866 appliesto dl regulations as defined below.

(E.O. 12866 addresses many aspects of the Federa rule-making process. However, only

those aspects that apply to the andysis of specific rules are summarized in this attachment.)

Summary of Major Requirements

E.O. 12866 specifies broad guiddinesfor al regulations. To the extent permitted by law,
these guidelines require agenciesto:

-- |dentify and assess the problem to be addressed by regulation;
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-- Avoid regulations that are incongstent, incompatible, or duplicative with other
regulations;

-- |dentify and assess dternatives to, and dternative forms of , regulation;

-- Design regulaions to achieve regulaory objectives in the most cost-effective manner;

-- Asess and minimize regulatory impacts on state, local, and tribal governments;

-- Based upon the best reasonably obtainable information, assess al cogts and benefits of
regulatory aternatives, and select regulatory aternatives based upon areasoned
determination that the benefits of regulaion judtify its cods,

-- Dréft regulations to be smple and easy to understand.

Sgnificant regulatory actions have additiond requirements for review by OMB and the

public.

Definitions

A regulation or rule is an agency statement of generd gpplicability and future effect, which
the agency intends to have the force and effect of law, that is designed to implement,
interpret, or prescribe law or policy, or to describe the procedure or practice requirements
of an agency. Exceptionsto this definition include:

-- Regulationsissued according to "forma rule-making” provisons (5 U.S.C. 556, 557);
and

-- Regulations or rules that are limited to agency organization, management, or personne
matters.
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A regulatory action is any substantive action that promulgates or is expected to lead to the
promulgation of afind regulation or rule.

A significant regulatory action isany regulatory action that will likely:

-- Have an annud effect on the economy of $100 million or more, or adversdly affect the
economy, a sector of the economy, productivity, competition, jobs, the environment, public
hedth or safety, or Sate, locd, or triba governments or communities,

-- Cregte a serious inconsstency or interfere with an action taken or planned by another
agency,

-- Materidly ater the budgetary impact of entitlements, grants, user fees, or loan programs,
or the rights and obligations of recipients thereof; or

-- Raise nove legd or policy issues arising out of legd mandates, the President's priorities,
or the principles established by E.O. 12866.

Regulatory actions can be designated as sgnificant by ether the promulgating agency or

OMB.

Major Requirementsfor all Rules

E.O. 12866 specifies broad guiddinesfor al regulations. To the extent permitted by law,
these guidelines require agenciesto:

-- |dentify and assess the problem to be addressed by regulation;

-- Assess whether existing regulations have contributed to the problem;
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-- Avoid regulations that are incongstent, incompatible, or duplicative with other
regulations;

-- |dentify and assess dternatives to regulation;

-- |dentify and assess dternative forms of regulation;

-- Design regulations to achieve regulatory objectives in the most cost-effective manner;

-- Assess and minimize regulatory impacts on state, local, and tribal governments;

-- Assess and, to the extent possible, quantify al costs and benefits of regulatory
dternatives,

-- Sdlect regulatory dternatives based upon a reasoned determination that the benefits of
regulation judtify its codts,

-- Base decisions on the best reasonably obtainable information; and

-- Draft regulations to be smple and easy to understand.

Review of Significant Regulatory Actions

For any sgnificant regulatory action, agencies are required to provide OMB with:

-- A detailed description of the need for regulation and an explanation of how the planned
regulation will address that need,;
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-- An assessment of the anticipated costs and benefits of the planned regulation; and

-- An assessment of the cogts and benefits of reasonably feasible dternatives to the planned
regulation, and an explanation of why the planned regulation is preferable to those
dternatives.

After aregulatory action has been published in the Federal Regigter, agencies must make
available to the public the information provided to OMB (above).

Attachment D

REGULATORY COST-BENEFIT ANALYSIS:

DEPARTMENTAL GUIDANCE

Regulatory cogt-benefit analyses are intended to inform decision-makers about the

potential consequences of proposed actions. Such andyses should provide sufficient
information to reasonably determine 1) whether regulatory action is needed, 2) whether the
benefits of regulatory action can judtify its costs, and 3) whether a particular regulatory
action will maximize net-benefits within satutory and judicia condraints. Thisinformation
can help define regulatory objectives and identify the mogt efficient way to achieve them.

The goa of cost-benefit analyssisto determine the net-benefits of a proposed action in
order to evaluate its desirability with respect to other dternatives. In generd, net-benefits
are determined by characterizing individua impacts as codts or benefits, assigning ardaive
weight or vaue to each, and then calculating the balance of the benefits in excess of codts.
Thistype of andyssis not a subgtitute for common sense, but rather a systemdtic
framework for organizing thoughts, estimating impeacts, and evauating dternative actions.
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Regulatory cost-benefit andyses should not be complicated or costly in most Situations.
Order-of-magnitude estimates will often suffice to indicate whether the benefits of
regulatory action will justify its costs and whether net-benefits are maximized within
datutory and judicid condraints. Such estimates can often rely on exigting sudiesin the
economics literature. In some Stuations, detailed economic studies may need to be
conducted to evaluate complicated regulatory actions with large economic impacts. In any
case, the level of andytic effort should be scaled to the task a hand.

This document provides guidance to bureaus and offices on how regulatory cost-benefit
anayses should be prepared. (This guidance is intended only to improve the internd
management of the U.S. Department of the Interior and does not cregte any right or
benefit, substantive or procedurd, enforcegble by any party in any adminigtrative or judicia
action.) Thereis no standard blueprint for preparing cost-benefit anayses snce different
regulatory actions may require different anaytic emphases. Rather, andytic principles are
provided to alow bureaus and offices maximum flexibility in the preparation of credible
cost-benefit andyses. The main body of this document is divided into four sections that
discuss the scope of analys's, principles of andyss, dements of anadlys's, and non-market
vauation. Two appendices are dso included that provide a checklist for andystsand alist
of references and selected data sources.

Scope of Andysis

This guidance gppliesto dl regulatory cost-benefit analys's, regardless of the particular
mandate requiring its use. Three separate mandates establish the requirement for, and
scope of, regulatory cost-benefit analyss. These are Executive Order 12866, the
Regulatory Hexibility Act, and the Unfunded Mandates Reform Act of 1995. These are
briefly discussed below.

Executive Order 12866 (58 FR 51735) establishes the generad scope of regulatory
cogt-benefit andyss by setting standards for regulatory planning and review. These
standards require agencies to determine whether a compelling public need exits for
regulatory action, consder arange of possible dternatives to serve that need, and choose
the dternative that maximizes socid net-benefits within satutory and judicid congraints.
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Toward this end, agencies are required to assess the costs and benefits of regulatory
actions and, for sgnificant regulatory actions , submit a detailed report of their assessments
to the Office of Management and Budget (OMB) for review. (Significant regulatory actions
are defined in section 3(f) of Executive Order 12866 and, for purposes of economic
andyds, generdly include actions that have an annua economic impact of $100 million or
more, or that adversdly affect the economy, a sector of the economy, productivity,
competition, jobs, the environment, public health or safety, or state, locdl, or triba
governments or communities.) Agencies must assess awide range of impactsincluding
economic, environmentd, public hedth and safety, and digtributive impacts. Costs and
benefits are to be quantified when feasible, or quditatively described when quantification is
not feasible. OMB has issued generd guidance on how these requirements may be satisfied
(Office of Management and Budget January 11, 1996).

Two recent tatutes expand the scope of regulatory cost-benefit anadlysis established by
Executive Order 12866. The Regulatory Flexibility Act (P.L. 96-354), which was
amended by the Smdl Business Regulatory Enforcement Fairness Act of 1996, requires
agencies to assess the impacts of regulatory actions on smal businesses and other small
entities. Agencies must prepare aregulatory flexibility analyssif asgnificant impact on a
subsgtantid number of smdl entities is anticipated. See the Office of Policy Andlyss
guidance on this statute (Attachment B) for specific requirements.

The second statute, Unfunded Mandates Reform Act of 1995 (P.L. 104-4), requires
agencies to assess the impacts of regulatory actions on state, local, and triba governments,
aswell ason the private sector. This act o requires agenciesto consder areasonable
range of regulatory dternatives and to select the most cogt-effective dterndive or justify
why the most codt-effective aternative was not selected. See the Office of Policy Analysis
guidance on this statute (Attachment A) for specific requirements.

Principles of Anaysis

The mandates for regulatory andlysis discussed above do not bind agenciesto a drict
cost-benefit test. Promulgating agencies are not necessarily required to abandon regulatory
gpproaches that yield negative balances in a smple comparison of costs and benefits.
Indeed, a smple comparison of costs and benefits is often frustrated by significant impacts
that resst monetization. Rather, agencies are required to structure their consderationsin an
explicit cost-benefit framework in order to systematically examine dl relevant factors.
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Non-monetized impacts are quditatively described and presented on a par with monetized
cods and benefits. Agency decisions mugt then be judtified in the context of dl avallable
information. Statutory and judicia mandates obvioudy trump the results of a cost-benefit
andyss.

The following additiond principles, adopted in part from Arrow et d. (1996), should guide
bureaus and officesin the preparation of cost-benefit analyses.

-- |dentify the basdline then etimate incremental costs and benefits using a practicd array
of dternatives.

-- Explicitly identify uncertainties by presenting the possible range of costs and benefits
aong with their best etimates.

-- Present quditative descriptions of ggnificant impacts that resst monetization on a par
with monetary estimates of costs and benefits.

-- ldentify digtributional impacts, including impacts on sate, locd, and triba governments,
and on smdl entities

-- Explicitly identify dl assumptions and justify deviations from commonly accepted
practice.

-- Provide trangparent descriptions for non-technical readers.

-- Subject cost-benefit andyses to externd review.

-- Scde andytic efforts appropriately with the likely significance of regulatory impacts and
the range of regulatory discretion provided by statute or judicia mandate.

The lagt principle regarding scaling deserves some el aboration. Regulatory actions will not
aways warrant the cost of conducting detailed economic studies. In most Situations,
credible analyses can be prepared using vaues obtained from existing sudiesin the
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economics literature or other rdliable sources. Alternatively, detailed economic studies may
be conducted for some components of an andyss while existing vaues from the economics
literature are used for other components. The scale of andytic effort that is appropriate for
any paticular andysis generaly depends on the likely significance of regulatory impacts.
More thorough analysisis warranted as the magnitude, breadth, and complexity of the
anticipated impacts increase. The appropriate scale of analytic effort also depends on the
range of regulatory discretion provided by statute or judicial mandate. Less extensve
efforts are warranted as available options become limited.

Bureaus and offices should prepare a preiminary cost-benefit analysis that relies solely on
exigting economic vaues and other readily available data to guide their decisons asto the
appropriate scae of andytic effort. This preliminary cost-benefit andys's should be
prepared as part of the threshold analysis conducted to determine anaytic requirements
under Executive Order 12866 and other mandates. See the Office of Policy Andysis
guidance on threshold analyses for specific requirements. A preliminary cost-benefit
andysis can identify impacts that may warrant a more elaborate economic treatment.

Economigs in the Office of Policy Andyss are available to asss in the preparation of
cost-benefit analyses. Bureaus and offices are encouraged to consult with the Office of
Policy Andysis early-on in the rulemaking process. Early consultation can reduce the cost
of producing credible analyses by identifying opportunities to rely on exiting economic
studies.

Elements of Andlyss

OMB's guidance on Executive Order 12866 requires that cost-benefit anadyses of
sgnificant regulatory actions contain three elements. These are a satement of need for the
proposed action, an examingation of aternative gpproaches, and an andysis of costs and
benefits. These dements are designed to organize the analysis and sdection of regulatory
dternatives.

Statement of Need for the Proposed Action
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The stlatement of need should establish the judtification for congidering regulatory action.
Judtifications include the existence of a Sgnificant market failure or other compelling public
need such asimproving governmenta processes and addressing distributional concerns.
Moreover, regulatory actions are often mandated by statute or judicid ruling. Justifications
should be clearly stated in order to identify regulatory objectives by suggesting desirable
outcomes.

For example, consder a market failure related to hazardous waste disposa. A market
failure occurs when resources are not alocated in a manner that maximizes ther total vaue.
For instance, markets fall when one party's actions impose uncompensated impacts on
others. (Thistype of market failure is called an externdity. Other types of market failure
include naturd monopoly, market power, and inadequate or asymmetric information.)
When hazardous wastes are released into the environment, the public often bears
uncompensated cogts in the form of higher water trestment codts, adverse hedth effects,
fish consumption advisories, and degraded wildlife habitat. The total vaue of the
environmental resources and other resources involved in the production of hazardous
wagtes could be increased if polluters were required to pay the full cost of their waste
disposdl.

The judtification for regulatory action in this example is that existing market mechanismsfall
to maximize the tota vaue of scarce resources. The regulatory objective thenisto
amdiorate the market failure by reducing the uncompensated effects of hazardous waste
disposd. When developing the justification for regulatory action, means other than Federd
regulation should dso be consdered. These include judicia actions, legidative proposas,
Federd actions other than regulation, and proposals for governmentd actions at the Sete,
locd, or tribd leve.

Examination of Alternative Approaches

Alternative gpproaches to achieving the regulatory objectives identified in the statement of
need should be examined in a screening andysis. The purpose of thisanadlyssisto identify a
practicd array of dternatives for incluson in a detailed cost-benefit andysis. The following
categories should be examined.

-- Performance-oriented standards (as opposed to design-oriented standards)
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-- Customized requirements for different resource user groups, economic sectors, income
groups, €tc.

-- Alternative compliance standards (more or less stringent)

-- Alternative compliance dates

-- Alternative monitoring and enforcement procedures

-- Measures that improve the availability of information

-- Market-oriented approaches

The leve of effort that is gppropriate for the screening andysis will generaly be less than

that required for the detailed cost-benefit analysis.

Andysds of Cogs and Benefits

Each regulaory dterndive that isidentified in the screening andyssisfirg andyzed
separatdy. Theresults of the different anadlyses are then compared and considered in the
sdlection of the preferred dternative. Each andyss should identify al methodologies, data,
and assumptions with sufficient detall to permit independent verification and replication. The
following considerations apply to the andyss of each dterndtive.

The andytic basdline should be established before any costs or benefits are defined. The
basdineisthe sate of the world that would exist without the proposed action. All costs and
benefits that are included in the analysis should be incrementa with respect to this basdline.
Future impacts that would occur with or without the proposed action, as well as past
impacts that have aready occurred, should not be included in the andysis.
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Such an incrementa gpproach avoids double-counting by recognizing only net-costs and
net-benefits. For example, the net-costs of awater quality regulation include the additiona
resources required to comply with new reporting requirements plus forgone producer
profit. Forgone gross revenue is not an appropriate cost measure since the producer saves
the cost of any input not used as aresult of the regulation. Similarly, the net-benefits of the
water quaity regulation include increases in consumer surplus that result from improved
water qudity. Consumer surplus s the difference between the maximum amount a
consumer iswilling to pay and what the consumer actudly pays. Hence, consumer surplus
reflects a net-benefit.

Future costs and benefits should be discounted to reflect time preference consderations. A
dollar received today is valued more than a guarantee today of adollar to be received in the
future. Thisis because the future payment implies forgone consumption or investment
opportunities today. A range of discount rates should be used, including the 7 percent rate
specified in OMB Circular A-94 and other rates that may be better suited to the proposed
action. For example, when discounting vaues that are attributable to natural resources, the
current economics literature (e.g., Freeman 1993) and recent Federd rule-makings (61 FR
453 and 61 FR 20584) support the use of a 3 percent discount rate.

The analysis should explicitly recognize that many cogts and benefits are uncertain.
Uncertainty should be considered either by specifying a probability distribution over a set
of outcomes or, absent such detalled information, by specifying alikely range of key
parameter vauesin asengtivity andyss. Cogts and benefits should be expressed in terms
of their certainty equivaents when the necessary information is available (outcome
probabilities and risk premiums). Absent such information, the influence of risk and risk
attitudes on individuas vauations should be quditatively discussed.

The andysswill often involve impacts thet resst esimation in monetary terms. The
presentation of monetary costs and benefits is preferred when acceptable estimates are
available. However, some regulatory impacts are cost-prohibitive to quantify and vauein
monetary terms. For example, it may not be feasible to monetize at a reasonable cost the
beneficid impacts of aguatic habitat improvements tha result from awater qudity
regulation. Thelikdy sgnificance of such regulatory impacts will generdly determine the
feasble limits of vauation. Impacts that cannot be monetized at a reasonable cost should be
otherwise quantified using objective physicd measures. In the water qudity example, it
would be gppropriate to quantify benefits in terms of acres of habitat improvement and
numeric increasesin biotic populations and diversity.

56 of 64 4/25/00 4:38 PM



Rulemaking Guide, 318 DM3; Centralized Library: U.S. Fish and Wildlife Service file://IN|/DIRECT/Regs Handbook/318dm3.html

The analys's should account for the incrementa costs of regulatory enforcement. In addition
to the cogts of compliance incurred by regulated entities, regulating agencies will likely incur
sgnificant monitoring and enforcement costs. Furthermore, it is unlikely that any foreseegble
level of regulatory enforcement will yield perfect compliance. Therefore, enforcement cost
estimates should be based on a reasonable assessment of regulatory compliance.

The costs and benefits of regulatory actions may be unevenly digtributed over different
resource User groups, economic sectors, income groups, and even generations. When
significant, such differentia impacts should be quantified to describe their likely magnitude
and incidence on various groups. There are no generally accepted standards for preferring
one digtribution of net-benefits over another. Therefore, the andyss should describe
digributiona impacts without judging their fairness.

It isimportant to include only "red" costs and benefitsin the overal cdculation of
net-benefits. Red costs and benefits accrue to society in the aggregate, regardless of thelr
incidence on particular groups or sectors. Digtributional impacts should nevertheless be
described and quantified as additiona information. Some regulatory impacts on state, locd,
and tribal governments, and smdll entities may not congtitute real costs or benefits. If not,
such costs and benefits should be described and quantified as distributiona impeacts.

The sHection of the preferred dternative will likely involve the smultaneous consderation
of different criteriasuch as equity, politica feasbility, and economic efficiency. With respect
to the later, the criterion when dl significant costs and benefits are monetized should be
maximum net present vaue. This criterion recommends the dternative that yields the
greatest total discounted benefits in excess of total discounted codts.

When dl sgnificant costs and benefits are not monetized, the economic efficiency criterion
should be maximum cogt-effectiveness. When gpplying this criterion, a bresk-even vaue
for impacts that are not monetized can be identified by comparing monetized benefits with
monetized cogts. For example, suppose that the beneficid impacts of aquatic habitat
improvement cannot be monetized at a reasonable cost. Further suppose that a comparison
of monetized impacts for a particular regulatory dternative indicates that tota monetized
cogts exceeds tota monetized benefits by $10 million. Then the habitat improvement
benefits must equa $10 million for the regulatory aterndive to just bregk-even (i.e, to
achieve zero overdl net-benefits). The regulatory dternative with the smallest bresk-even
benefit will have the best chance of achieving a postive overdl net-benefit. Hence, the
maximum cost-effectiveness criterion recommends the dternative that yields the smallest
break-even benefit.
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Non-Market Vauation

Market transactions provide arich source of information for cost and benefit estimation if
the good or service affected by the regulatory action istraded in a market.
Unfortunatdly for purposes of quantitative analysis, many regulatory impacts are not
reflected in market transactions. Environmenta, historic, and cultura amenities are not often
alocated in amarket. Therefore, "non-market" approaches to valuation may be used to
estimate the costs and benefits of regulatory actions affecting these amenities,

Non-market vauation methodologies rely on the measurement of "services' provided by
environmentd, historic, or cultura resources. Such resources can be thought of as capita
asststhat provide aflow of vauable services through time. A nationa park may provide
camping, hiking, fishing, and historic appreciation services through time. A forest may
provide carbon dioxide remova, oxygen production, and timber growth services through
time. While amarket for such assets may not exi<, the price that could be commanded if a
market did exist can be related to the flow of services provided through time. This
relationship rests on the assumption that no buyer would rationaly pay more for an asset
than the net return that could be obtained from its use.

Therefore, the bass of non-market vauation in aregulatory cogt-benefit andyssisthe
change in the vaue of service flows that results from aregulatory action. A number of
economic methodologies are available to value non-market resources. These include travel
cost modes, random utility modes, contingent vauation, and hedonic pricing. Therearea
number of excellent references that describe these methodologies in detail (Freeman 1993;
Kopp and Smith 1993).

The appropriate methodology depends on the nature of the affected service flow. In this
regard, services can be characterized on a descriptive spectrum from "pure private’ to
"pure public." Pure private services are exchanged in markets. Hence, traded quantities and
prices can be directly observed. An example of a pure private service on public land is
minerd production. Consumption of a pure private service by one precludes consumption
by others. Access to these services can be controlled. The appropriate vauation
methodology for pure private services is the usud market supply and demand estimation.
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Pure public services are not exchanged in markets. An example of a pure public service on
public land is existence vaue, the gppreciation of the mere knowledge that a resource such
as the Grand Canyon is protected in a given condition. Quantities and prices cannot be
directly observed. Moreover, the measure of service use is often difficult to define and may
vary between individuas. Consumption of a pure public service does not preclude
consumption by others. Access cannot be controlled. Appropriate vauation methodologies
for pure public services include contingent valuation and, in some Situations, hedonic

pricing.

Quasi-public services are between the polar extremes of pure private and pure public
sarvices. These sarvices are often not exchanged in markets, but could be. An example of a
quas-public service on public land is wildlife watching. Quantities may be directly

observed, but price must often be inferred, usualy from closdly associated behavior. Up to
apoint, consumption by one does not affect consumption by others. Beyond that point,
congestion diminishes consumption by al. Access can be controlled, but often is not.
Appropriate va uation methodologies for quasi-public servicesinclude travel cost moddls,
random utility models, contingent va uation, and hedonic pricing.

A rich literature exists on the valuation of non-market resources (e.g., Bergstrom and
Corddl 1991; Wash, Johnson, and McKean 1992). Anaysts should consult this literature
to determineif an exigting study can be used to evauate such regulatory impacts.

Conclusion

This document has presented the departmental guidance for preparing regulatory
cost-benefit analyses. Andytic principles were stressed rather than a cookbook approach
snce different regulatory actions may require different anaytic emphases. The god of this
guidance was to provide bureaus and offices maximum flexibility in the preparation of
credible cost-benefit analyses.

One key principleisthat the level of anaytic effort should be scaled to the task at hand.
The appropriate scde of andytic effort will be determined by the likely significance of
regulatory impacts and the range of regulatory discretion provided by statute or judicid
mandate. Regulatory cost-benefit analyses should not be complicated or costly in most
Studions.
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Another key principleis that bureaus and offices are not bound by a drict test that rejects
regulatory approaches that yield negative baances in a smple comparison of costs and
benefits. Rather, agencies should employ cost-benefit andyss as a framework to
sysematicaly examine dl relevant factors. Non-monetized impacts should be quditatively
described and presented on a par with monetized costs and benefits. Agency decisons
must then be judtified in the context of dl avalable information.

Findly, bureaus and offices are encouraged to contact the Office of Policy Andysisfor
assstance in preparing regulatory cost-benefit analyses. Early consultation, in particular, is
encouraged to reduce the cost of producing credible analyses.

Attachment E

COST-BENEFIT ANALYS SCHECKLIST

STATEMENT OF NEED FOR THE PROPOSED ACTION

-- Does the andlysis contain a discussion of the particular market failure, or other public
need, that the proposed action is intended to address?

-- Are dternatives to Federd regulation consdered (e.g., judicia action or legidative
proposal)?

EXAMINATION OF ALTERNATIVE APPROACHES
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-- Are dternative gpproaches to achieving regulatory objectives examined in a screening

andysis (e.g., performance-oriented standards and dternative compliance standards)?

ANALY SIS OF COSTS AND BENEFITS

-- Are dl methodologies, data, and assumptions clearly identified?

-- Has an analytic basdline been established?

-- Aredl costs and benefits incrementa with respect to the baseling?

-- Would the analyss be subgstantidly improved if additiond information could be collected
at areasonable cost?

-- Arefuture costs and benefits discounted at an appropriate rate of discount?

-- Does the andlyss explicitly address uncertainty (e.g., sengtivity andyss)?

-- Are objective physica messures used to quantify impacts that cannot be monetized?

-- Does the andysis provide qualitative descriptions of impacts that cannot be quantified?

-- Does the andlysis account for the costs of regulatory enforcement using a reasonable
assessment of compliance?

-- Are digtributiona impactsidentified and quantitatively described, including impacts on
date and loca governments, and smd| entities?
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-- Does the analyssinclude only redl cogtsin the overdl calculation of net-benefits?

-- Has the appropriate economic efficiency criterion been used (maximum net present vaue
or maximum cogt-effectiveness)?

-- Has the andlys's been externdly reviewed?

Attachment F

Refer ences and Selected Data Sour ces

COST-BENEFIT ANALY SIS REFERENCES

Arrow, K. J, M. L. Cropper, G. C. Eads, R. W. Hahn, L. B. Lave, R. G. Nall, P. R.
Portney, M. Russll, R. Schmalensee, V. K. Smith, and R. N. Stavins. Benefit-Cost
Andysisin Environmenta, Hedlth, and Safety Regulation. Washington, DC: American
Enterprise Ingtitute for Public Policy Research, 1996.

Gramlich, E. M. Benefit-Cogt Andlyss of Government Programs. Englewood Cliffs, NJ:
Prentice Hall, 1981.

Office of Management and Budget. "Benefit-Cost Andyss of Federal Programs,
Guiddines and Discount Rates." Circular A-94, (57 FR 53519) November 10, 1992.

Office of Management and Budget. "Economic Andysis of Federd Regulations Under
Executive Order 12866." Guidance produced by the Regulatory Working Group pursuant
to section 4(d) of Executive Order 12866, January 11, 1996.
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Office of Management and Budget. "Discount Rates for Codt-Effectiveness Anayss of
Federa Programs." Annud revison of Appendix C to Circular A-94, (61 FR 6397)
February 20, 1996.

U.S. Water Resources Council. "Economic and Environmenta Principles and Guiddines
for Water and Related Land Resources Implementation Studies.” Guidance produced by

the U.S. Water Resources Council pursuant to the Water Resources Planning Act of 1965,

March 10, 1983.

Zerbe, R. D., and D. Dively. Benefit-Cogt Andyss. New York, NY: Harper Callins,
1994.

NON-MARKET VALUATION REFERENCES

Freeman, A. M. The Measurement of Environmenta and Resource Vaues: Theory and
Methods. Washington, DC: Resources for the Future, 1993.

Kopp, R. J., and V. K. Smith, eds. Vauing Natural Assats Washington, DC: Resources
for the Future, 1993.
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U.S. Government Printing Office, September 1995.
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Government Print Office, February 1996.

U.S. Fish and Wildlife Service. "1991 Nationa Survey of Fishing, Hunting, and
Wildlife-Associated Recrestion.” Washington, DC: U.S. Government Printing Office,
March 1993.

Waddington, D. G., K. J. Boyle, and J. Cooper. "1991 Net Economic Vaues for Bass and
Trout Fishing, Deer Hunting, and Wildlife Watching." U.S. Fish and Wildlife Service report
91-1, October 1994.

Wadsh, R. G,, D. M. Johnson, and J. R. McKean. "Benefit Transfer of Outdoor Recreation
Demand Studies, 1968-1988." Water Resources Research 28(1992):707-713.
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