Stepwise Consultation Process

1) Federal agency (action agency) or its designated non-Federal representative proposes action (2)

2) Federal agency requests species list from Service (3)

3) Service responds within 30 days of receipt of request with list of proposed and listed threatened and
endangered species (including proposed and designated critical habitat) that may occur in the action
area (4)

4) Action agency determines if there are potential impacts to species provided by Service (4a, 4b)

a) Action agency determines “no affect”; informal consultation stops
b) Action agency determines “may affect”; informal consultation continues (5)
5) Action agency determines if the proposed action is “major construction” (5a, 5b)
a) Proposed action is not major construction; informal consultation continues (6)
b) Proposed action is “major construction”; action agency prepares a biological assessment; informal
consultation continues (6)

6) Action agency makes preliminary determination regarding whether proposed action is or is not likely to
adversely affect a listed species or critical habitat and requests Service concurrence in their
determination (6a, 6b, 6¢)

a) Action agency determines “is not likely to adversely affect listed species” and Service concurs (within
30 days); informal consultation stops
b) Action agency determines “is not likely to adversely affect listed species” and Service does not
concur (6bi, 6bii)
i. A ction agency modifies project design to minimize affects; informal consultation continues
(6)
ii.  Action agency submits biological assessment and requests formal consultation; Service
responds (within 30 days) to either initiate formal consultation or request additional
information (7)
c) Action agency determines “is likely to adversely affect listed species” and Service concurs
i.  Action agency modifies project design to minimize affects; informal consultation continues
(6)
ii.  Action agency submits biological assessment and requests formal consultation; Service
responds (within 30 days) to either initiate formal consultation or request additional
information (7)

7) If either the action agency or the Service determines that the action is likely to adversely affect then
formal consultation is required and the Service writes a biological opinion. The BO has two purposes (7a,
7b)

a) To determine the proposed action’s potential to “jeopardize” the listed species or result in “destruction
or adverse modification” of critical habitat (7ai, 7aii)
i.  “Jeopardy” or “destruction or adverse modification” would not result (7b)
ii. “Jeopardy” or “destruction or adverse modification” would likely result (7aiil)
1. The Service develops Reasonable and Prudent Alternatives (7b)
b) To determine if the proposed action will result in incidental take (harm, harassment) either directly or
indirectly (7bi, 7bii)
i. The proposed action will not result in incidental take (8)
ii. The proposed action will result in incidental take (7biil)
1. Anincidental Take Statement is included in the BO, including mandatory
Reasonable and Prudent Measures and their associated Terms and Conditions,
which are designed to reduce the amount and/or extent of incidental take of the
proposed action. (8)
8) Formal consultation concludes with issuance of the BO (135 day process; 90 days to evaluate and
negotiate; 45 days to write). In the case of “jeopardy” and “destruction or adverse modification” BOs,
the action agency may apply for an exemption. See 50 CFR Part 451 for procedures.



