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DECISION 
On Septembe r 16 , 20U , Petitione r filed a  petitio n wit h di e Equa l Employmen t Opportunit y 
Commission, askin g fo r revie w o f a  final  orde r issue d b y th e Meri t System s Protectio n Boar d 
(MSPB) concenung hi s claim o f discruninatio n i n violation o f Section 501 of the Rehabilitatio n 
Act of 197 3 (RehabUitation Act) , a s amended , 2 9 U.S.C . §  791 et seq . Fo r tfie  reasons state d 
below, w e DIFFER wit h the MSPB' s final  order , whic h foun d n o discrimination . 

ISSUES PRESENTE D 

1. Di d th e Commissio n er r i n Bouffar d v . Dep' l o f Homelan d Security , EEO C Appea l No . 
0120065257 (Jan . 16 , 2008) , i n finding  tha t th e essentia l function s o f a  seasonal , part-tim e 
Customs an d Borde r Protectio n Office r include d th e abilit y t o wor k rotationa l shift s an d 
ovenime? 

2. Di d the MSP B er r m  relying on Bouffard whe n h  determhied tha t a n essential function o f a 
Customs Borde r an d Protectio n Office r wa s t o b e abl e i: o wor k th e graveyar d shif t an d 
substantial amount s o f overtime , an d therefor e Petitioner , wh o ha d slee p apnea , wa s no t 
qualified fo r th e position and not entitled to a  reasonable accommodation ? 

3. Woul d modifyin g Petitioner' s wor k hour s s o h e coul d wor k betwee n 6  a.m . t o midnigh t 
significantly disrup t th e faculty' s operation s an d caus e undu e hardship , give n th e siz e o f th e 
facility an d th e numbe r o f staff , an d th e flexible  policie s an d practice s governin g shift s an d 
schedules? 
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BACKGROUND 

Petitioner worke d a s a  Customs an d Border Protectio n Office r a t the Port o f E l Paso , Texas. 
This facility employe d about 700 such officers t o monitor, a t all times, four bridges cotmecting 
the Unite d State s an d Mexico . Th e officer s rotate d morning , afternoon , an d evenin g shifts , 
and coul d swa p shift s wit h each other i f approved b y thei r supervisors . Femal e officers wh o 
were pregnan t o r breastfeedin g wer e exemp t fro m workin g th e evenin g shif t fo r u p t o tw o 
years per child. ' 

In February 2007, Petitioner informed th e Agency that he suffered fro m slee p apnea and asked 
to modif y hi s wor k schedul e s o h e coul d ge t consisten t slee p eac h night . Specifically , h e 
requested t o wor k daythn e shifts , ratfie r tha n th e "graveyiu-d " shif t fro m 12:0 0 a.m. t o 8:0 0 
a.m. A t first, tfie Agency accommodated his request , by informall y placin g him on light duty 
and did not assign him to the graveyard shift . 

But then i n 2008, a  new dfrector o f field operations questione d wh y this facilit y ha d s o many 
employees no t performin g thei r ful l rang e o f duties , an d whethe r som e o f thes e employee s 
ought t o retur n t o ful l duty . S o i n Marc h 2008 , th e Agenc y presente d Petitione r wit h fou r 
options; (1 ) remrn t o ful l duty ; (2 ) apply fo r disabilit y retfrement ; (3 ) resign, o r (4 ) request a 
reasonable accommodation . 

In response, he asked for several possible reasonable accommodations: 
• A  modified wor k schedule that would aUow him to get nocturnal sleep each night, such 

as scheduling hh n to 12-hou r shift s (6:0 0 a.m.-6:00 p.m. ; 8:0 0 a.m.-8:00 p.m. ; 10:0 0 
a.m.-10:00p.m.); 

• Reassignmen t to another division that did not have graveyard shifts . 

In AprU 2009, die Agency determined that Petitioner was an individual witf i a disabUity, whose 
sleep apne a substantiall y limite d hi m i n tfie major Uf e activity o f sleeping . Bu t th e Agenc y 
found tha t h e wa s nt) t qualifie d fo r hi s curren t position , a  Custom s Borde r an d Protectio n 
Officer, becaus e h e coul d no t perfor m tfie  "essentia l functions " o f rotatin g hi s shift s an d 
performing "substantial " amount s o f overtime . Therefore , h e wa s no t entitle d t o th e 
accommodation of a modified work schedule in his current position. 

Rather, th e Agency searche d fo r a  vacant-funded positio n withi n th e loca l commutin g are a to 
reassign Petitioner, but could not fmd any. Consequently , h  stopped processing his reasonable 
accommodation request in September 2009, and removed him, effective January 7, 2010. 

' Fo r example , th e Port Director fo r di e Port of E l Paso testified h i his deposition: "W e have 
had individual s tha t ar e medicall y restricte d fro m [workin g th e graveyard shift] . I  can giv e 
you a n example. Mother s tha t ar e expressing milk , w e have doctors ' excuse s fo r tha t wher e 
they canno t wor k midnigh t shift . W e hono r tha t throug h th e ter m o f that. " Por t Directo r 
Deposition, at 41. 
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On Januar y 26 , 2010 , Petitione r challenge d th e Agency' s decisio n b y filing a  "mixe d cas e 
appeal" to the MSPB. 

Merit Systems Protection Board 

In a mixed case , a  federal employe e alleges tha t an agency personne l actio n appealable t o the 
MSPB was based on unlawful discrunmatio n otherwise subject t o EEOC jurisdiction. I n diese 
cases, th e employe e mus t choos e whethe r t o pursu e a  "mixe d cas e complaint " throug h th e 
federal secto r EEO process admiiustered by EEOC, or a "mixed case appeii" subject to MSPB 
jurisdidion i n the first instance. 

Here, Petitione r filed a  "mixe d cas e appeal. " A  "mixe d cas e appeal " i s a n appea l filed 
directly wit h the MSPB that alleges that an appealable agency action was effected, i n whole or 
in part , becaus e o f discriminatio n o n th e basi s o f race , color , religion , sex , nationa l origin , 
disability, age , geneti c information , o r reprisal . 2 9 C.F.R . §  1614.302(a)(2) . Appealabl e 
agency action s includ e removals . See , e.g. . Equa l Employmen t Oppormnit y Managemen t 
Directive fo r 2 9 C.F.R . Par t 161 4 (EEO-MD-110) , Chapte r 4 : Procedure s fo r Relate d 
Processes, Appendix I: Appealable Actions—5 C.F.R. (rev . Nov . 9, 1999) . 

In his mixed case appeal, Petitioner aUeged, among otfier tfimgs, that tfie Agency discrmiinaled 
against hi m o n th e basi s o f disabilit y (slee p apnea ) whe n i t denie d hi m a  reasonabl e 
accommodation, an d subjected hi m to reprisal fo r prior EE O activity when it removed him for 
requesting reasonable accommodations. 

A hearm g wa s hel d befor e a n MSP B Admmishativ e Judg e (AJ) . Th e A J issue d a n initia l 
decision, determimng , u i relevan t part , tfiat  Petitione r wa s a n individua l wit h a  disability , 
under th e American s with Disabilitie s Ac t Amendments Ac t o f 2008, because tfie parties had 
stipulated that Pethioner satisfied th e definition o f an mdividual with a disability. 

Next, th e AJ found tha t Petitione r wa s not qualified fo r hi s current position as a Customs and 
Border Protectio n Officer . Th e A J reasone d tfiat  the essentia l ftmctions of a  Customs an d 
Border Protection Officer include d workmg rotatmg shifts and significant amount s of overtime. 
For support , di e A J reference d hearin g testimon y fro m managemen t official s an d cite d 
Bouffard v . Dep' t o f Homeland Security , EEO C Appea l No . 0120065257 (Jan . 16 , 2008), in 
which th e Commissio n foun d tha t th e abUit y t o wor k rotationa l shift s an d overtun e wer e 
essential function s o f a  seasonal , part-tim e Custom s an d Borde r Protectio n Officer , Here . 
because Petitioner's sleep apnea prevented him from workin g all rotational shifts an d unlmiited 
overtime, h e coul d no t perfor m th e essentia l ftmctions of . i Customs an d Borde r Protectio n 
Officer, an d was not entitled to a modified work schedule as an accommodation. 

Instead, tfie  AJ foun d tha t Petitione r wa s entitled t o reassignmen t a s an acconunodation , an d 
determined tha t the Agenc y ha d attempte d t o reassign Petitione r t o a  vacant-funded poshion , 
but non e wer e available . Therefore , th e A J concluded tha t th e Agenc y di d no t discriminat e 
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against Petitione r o n th e basi s o f disabUit y whe n i t di d no t provid e hi m wit h a  reasonabl e 
accommodation. 

Next, the AJ found that Petitioner failed to show that the Agency retaliated against him because 
he did no t establish a  nexus betwee n his removal an d requests fo r reasonabl e accommodation . 
The MSPB AJ ultimately affirmed th e Agency's removal of Petitioner . 

Petitioner sough t revie w o f th e MSP B AJ' s decisio n b y th e ful l Meri t System s Protectio n 
Board. H e argued tha t the AJ erred m finding that the abUity to work the graveyard shif t and 
substantial overtim e wer e essenlial function s o f a  Customs an d Borde r Protectio n Officer . H e 
also argue d tha t th e Agenc y faile d t o sho w tha t providin g a  modified wor k schedul e woul d 
pose an undue hardship, since (I ) th e Agency had previously exempte d him from workin g the 
graveyard shif t witf i n o apparent advers e effec t o n the Agency' s mission , an d (2 ) the Agency 
exempted female officers , wh o recentiy gave birth, from working tfie graveyard shift . 

The Boar d uphel d th e MSP B AJ's decision , finding that tfie AJ had properly determine d tfiat 
Petitioner coul d no t perfom i th e essentia l function s o f a  Custom s an d Borde r Protectio n 
Officer. Th e Board deferred t o tlie EEOC's determination i n Bouffard tha t tfie ability to work 
rotational shift s an d overtim e wer e essentia l function s o f thi s job . Th e Boar d foun d i t 
unnecessary t o addres s whethe r providin g a  modifie d vvor k schedul e woul d pos e a n undu e 
hardship. 

Petitioner die n filed  thi s petitio n wit h th e Conimission , maintainin g tha t th e Boar d erre d i n 
finding n o discrimination. 

ANALYSIS AND FINDINGS 

Standard of Review 

EEOC Regulation s provid e tha t di e Commissio n ha s jurisdiction ove r mixe d cas e appeal s o n 
which th e MSP B ha s issue d a  decisio n tha t make s detennination s o n allegation s o f 
discrunination. 2 9 C.F.R. §  1614.303 d seq . 

Upon review, tfie Commission mus t determme whether the decision of tfie MSPB with respe d 
to th e allegatio n o f discriminatio n constimte s a  corred interpretatio n o f an y applicabl e law , 
mle, regulatio n or policy directive, and i s supported by the evidence in tfie record as a whole. 
29 C.F.R. §  1614.305(c). 

Reasonable Accommodation 

The Rehabilitatio n Ac t require s federa l agencie s t o provid e reasonabl e accommodation s t o 
qualified individual s with disabilities wh o are employees or applicant s fo r employment , unles s 
to do so would cause undue hardship. 
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a. Individual with a Disability 

Here, the parties have stipulated tha t Petitione r satisfie s th e definition o f an "individua l wit h a 
disabUity. Specifically , i n it s "Response s t o Request s fo r Admissions, " th e Agenc y stated : 
"The Agency determined Appellan t had substantiated his disability . . . . However , the Agency 
determined that there was no reasonable accommodation that would allow Appellant to perform 
the essential ftmctions ofa [Custom s Border and Protection Officer]. " 

We therefor e mov e o n t o detennin e whethe r Petitione r i s a  "qualified " individua l wit h a 
disability, wh o ca n perfor m th e essentia l function s o f a  Custom s an d Borde r Protectio n 
Officer. 

b. Qualified Individua l witfi a Disability 

A qualifie d individua l wit h a  disabUit y i s a n "individua l wit h a  disabilit y wh o satisfie s th e 
requisite skill , experience , education , an d othe r job-related requirement s o f th e employmen t 
positions suc h individua l hold s o r desires , an d who , wit h o r withou t reasonabl e 
accommodation, can perform the essential functions o f such position." 29 C.F.R. §1630.2(m) . 

i. Essential Functions v. Time for Performin g Essentia l Functions 

Essential function s ar e th e dutie s o f a  job, tha t is , tfie  outcomes tha t mus t b e achieve d b y 
someone m that poshion. T a v. U.S . Posta l Serv. , EEO C Appea l No . 0120080613 (Dec . 23, 
2013). 

There i s a  strong temptatio n amon g agencie s t o fram e attendance , o r othe r measure s o f th e 
time at which function s mus t b e performed , a s essentia l fundions . Thi s represent s a  flawed 
understanding o f the requirements and stmcmre of the Rehabilitation Ad . 

Performing certai n job functions sometime s requires a  person's presence a t the worksite. Bu t 
the fact that attendance can be a condition precedent to performing a  function does not render it 
a job functio n i n and of itself . Jo b functions ar e die duties tha t a  person must perform o r the 
outcomes tha t mus t be achieve d b y th e person i n the job. Attendanc e an d timing are neithe r 
duties nor outcomes by themselves. 

Rather, attendanc e an d timin g ar e methods , albei t importan t ones , b y whic h a  perso n 
accomplishes the essential functions o f a job. And , as with other methods by which a function 
is accomplished (e.g . liftin g a s a method of transporting packages or use of certain software a s 
a metho d o f transcribm g notes) , attendanc e an d tunm g ar e subjec t t o tfie law's obligatio n t o 
provide a reasonable accommodation that does not impose an undue hardship. 

In fact , considerin g attendanc e a s an essentia l job functio n a s opposed t o a method b y which 
essential fundion s ar e accomplished , lead s t o th e pervers e an d unacceptabl e conclusio n tha t 
any employe e wit h disability-relate d absence s i s a n unqualifie d individua l and , therefore , 
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unable t o clai m tfie  protection s o f th e Rehabilitatio n Act . Se e e.g. , Cottrel l v . U.S . Posta l 
Serv., EEO C Appea l No . 07A000 4 (Feb . 2 , 2001) ; McCulloug h v . U.S . Posta l Serv. , EEO C 
Request No , 0595053 9 (Apr . 25 , 1996) ; Rui z v . U.S . Posta l Serv. , EEO C Reques t 0588085 9 
(May 21 , 1990) . 

This doe s no t mean , however , tha t attendanc e an d timin g ar e irrelevan t o r unhnportan t t o a 
Rehabilitation Ac t claim . T o th e contrary , a s w e hav e recognize d i n ou r pas t guidance , 
attendance an d timin g ca n b e cmcia l factor s i n determinin g whethe r a  reques t fo r 
accommodation impose s an undue hardshi p on th e finances  or operations o f an agency : 

For certai n positions , th e tim e durm g whic h a n essentiii l functio n i s perfonne d ma y b e 
critical. Thi s coul d affe d whethe r a n employe r ca n gran t a  reques t t o modif y a n 
employee's schedule . Employer s shoul d careftill y asses s whethe r modifyin g th e hour s 
could significantl y dismp t thei r operation s -  lha t is , caus e undu e hardshi p -  o r whethe r 
the essential function s ma y b e performed a t different time s wit h Uttfe or no impac t on th e 
operations o r th e abUit y o f othe r employee s t o perform thei r jobs. EEO C Enforcemen t 
Guidance: Reasonabl e Accommodatio n an d Undu e Hardshi p unde r th e American s wit h 
Disabilities Ad , EEO C Notic e 915.002 , Questio n 2 2 (Oct. 17 , 2002). 

Similarly, ou r precedentia l federa l secto r case s hav e recognize d tha t th e prope r wa y t o 
determine whether a n individual i s qualified fo r a  job i s to ask whether tha t person can perfor m 
the essentia l function s o f th e job whe n ac work. See e.g. , Cottrel l v . U.S . Posta l Serv. , EEO C 
Appeal No . 07A000 4 (Feb . 2 , 2001) ; McCulloug h v . U.S . Posta l Serv. , EEO C Reques t No . 
05950539 (Apr . 25 , 1996) ; Rui z v . U.S . Posta l Serv. , EEO C Reques t 0588085 9 (May  21 , 
1990). Onc e tha t determinatio n i s made , th e analysi s the n move s t o whethe r a n 
accommodation (i f needed ) tha t woul d enabl e th e perso n t o perfor m thos e function s whe n a t 
work (suc h a s leav e o r a  modifie d schedule ) impose s a n undu e hardshi p o n th e finances  o r 
operation o f di e agency . 

Because Bouffar d di d no t adher e t o our Enforcemen t Guidanc e an d precedentia l federa l secto r 
cases i n it s analysi s o f th e essentia l function s o f a  part-tim e Custom s an d Borde r Protectio n 
Officer, w e fm d tha t i t was wrongl y decide d o n that point . W e therefore overtur n tha t portio n 
of th e decision . A s th e MSP B relie d upon Bouffar d i n finding  tha t th e essentia l function s o f a 
Customs an d Borde r Protectio n Office r includ e working rotatin g shift s an d significan t amount s 
of overtime , w e mus t conclud e tha t it s analysi s wa s i n erro r an d conclud e tha t it s decisio n 
constimtes a n incorrec t interpretatio n o f ou r applicabl e polic y directive s an d Enforcemen t 
Guidance. 

n. Essentia l Function s o f a  Customs and Border Protectio n Office r 

For a  Custom s an d Borde r Protectio n Officer , tfie  essentia l function s ma y includ e dutie s suc h 
as inspectin g travelers ; examinui g applicant s fo r immigratio n privilege s an d benefits ; seizin g 
suspect property ; an d detaining peopl e engaging i n suspicious activity . 
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Here, ther e i s n o questio n tha t Petitione r ca n perfor m suc h dutie s whe n h e i s a t work . 
Therefore, w e find that Pethione r i s a qualified individua l wit h a disability, wh o can perfor m 
the essential functions o f a Customs and Border Protection Officer . 

Because Complainant is qualified an d can perform th e fiindiunental job duties of a Customs and 
Border Protectio n Officer , th e appropriat e questio n i s whethe r th e Agenc y ha d a  dut y t o 
accommodate his slee p apnea b y allowing his absenc e from th e graveyard shift . Th e Agency 
must therefore establis h tha t modifying Petitioner' s wor k hours would significantly dismp t the 
facility's operations—tha t is , cause undue hardship. 

c. Undue Hardship 

An employe r doe s no t hav e t o provid e a  reasonabl e accommodatio n tha t woul d caus e a n 
"undue hardship" to lhe employer. Generalize d conclusionij will not suffice t o support a  claim 
of undue hardship. Instead , undu e hardship mus t be based on an uidiv{dualized assessment of 
current circumstance s tha t sho w tha t a  specifi c reasonabl e accommodalio n woul d caus e 
significant difficult y o r expense . A  determinatio n o f undu e hardshi p shoul d b e base d o n 
several factors , including : 

• th e namre and cost of die accommodation needed; 
• th e overall financial resources of the facUily makin g the reasonable accommodation; the 

number of persons employed at this facility; th e effect o n expenses and resources of the 
facility; 

• th e overal l financial resources, size , numbe r o f employees , an d typ e an d locatio n o f 
facilities o f th e employer (i f th e faciUt y involve d i n the reasonabl e accommodatio n i s 
part ofa large r entity); 

• th e typ e o f operatio n o f th e employer , includin g th e slmctur e an d function s o f th e 
workforce, th e geographic separateness , and the administralive o r fiscal relationship of 
the facility involve d in makuig the accommodation to the employer; 

• tfie  impac t of the accommodation on the operation of the facility. 

Although di e MSPB did not make a  fmding o n undue hardship,^ th e Commission determine s 
that th e recor d i s adequatel y develope d t o mak e a  findin g o n tfiis issue. Here , th e facilit y 
employed abou t 70 0 Custom s .an d Borde r Protectio n Officer s t o monitor , a t al l times , fou r 

^ In dicta i n foomote 2 5 of th e inhial decision , th e MSPB AJ cited Cyr v . Dep' t o f Homeland 
Security, EEO C Appea l No . 01A43015 (Jul y 13 , 2005) fo r th e propositio n tha t providin g a 
permanent da y shif t t o an Immigratio n Inspecto r woul d caus e undue hardship . Bu t w e note 
that Cyr involved a different positio n (a GS-9 Immigration Inspector) at a different an d smaller 
port o f entr y (Va n Buren , Maine) , i n which providing the compiainani a  permanent da y shif t 
would eliminate the day shifts o f all other immigration inspectors . I n the present case, there is 
no evidenc e tha t modifyin g Petitioner' s wor k schedul e woul d eliminat e th e da y shift s o f th e 
hundreds of other Customs and Border Protection Officers a t diis facility. 
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bridges connecting th e United State s an d Mexico , h  i s undisputed tha t the Agency permitte d 
officers a t this facility t o swap shifts wit h each other, and exempted female officers , wh o were 
pregnant or breastfeeding, fro m workin g the graveyard shif t fo r up to two years per child. 

Based on these facts, w e find that allowmg Petitioner , a s one of 700 officers, t o work between 
6:00 a.m . an d midnigh t woul d no t cause a n undue hardship a t this particular facUity . Give n 
that th e Agency ha d previously allowe d Petitione r t o modify hi s wor k schedul e fo r abou t one 
and a  half year s withou t sigmficantl y disruptin g th e facility' s operations, ^ an d th e flexibility 
with whic h othe r officer s coul d adjus t thei r wor k schedule s fo r variou s reasons , suc h a s 
training, leave , a n unexpecte d emergency , pregnancy , an d breast-feeding , w e find  n o 
compelling evidenc e t o sugges t tha t modifyin g Petitioner'; ? hour s woul d significanti y disrup t 
the facility's operation s or the ability of the hundreds of other officers t o perform thefr jobs. 

Nor ar e w e convinced b y th e generalized assertion s o f Agenc y officials , wh o argued tha t th e 
Agency ha d neve r befor e permanentl y modifie d th e wor k schedul e o f a  Customs an d Borde r 
Protection Officer (althoug h the y conceded tha t there have been "temporary " modifications o f 
substantial duration), and that permitting such a permanent modification woul d lower morale. 

Our Enforcemen t Guidanc e make s i t clea r tha t a n employe r canno t clai m undu e hardshi p 
"based on the fad tha t provision o f a reasonable accommodation might have a negative impact 
on th e moral e o f othe r employees. " EEO C Enlbrcemen t Guidance : Reasonabl e 
Accotnmodation and Undue Hardship under the Americans with Disabilities Act , EEOC Notice 
915.002 (Od. 17 , 2002). Moreover , ou r Enforcement Guidanc e commands that, absent undue 
hardship, a n employe r mus t provid e a  modifie d schedul e whe n require d a s a  reasonabl e 
accommodation, "eve n i f h  doe s no t provid e suc h schedule s fo r othe r employees. " Id . a t 
Question 22. 

For al l these reasons, w e determine that the Agency failed t o show that modifying Petitioner' s 
work schedule would cause undue hardship. Therefore , w e conclude that th e Agency erred m 
(1) denying Petitioner' s reasonabl e accommodation reques t i: o work between the hours of 6:00 
a.m. an d midnight, and (2) removing him. 

CONCLUSION 

Based upon a thorough review o f the record, h  is the decision o f the Commission to DIFFER 
with th e final order o f th e MSP B finding n o discrimination. Th e Commissio n finds that th e 
MSPB's final order constimte s a n incorrec t interpretatio n o f th e laws , mles , regulations , an d 
policies goveming tfiis matter and is not supported by the evidence in the record as a whole. 

^ In his deposition, th e Por t Directo r fo r tfie Port of E I Paso acknowledged tha t the Agency's 
mission wa s no t necessaril y compromise d whe n i t previousl y exempte d Petitione r fro m th e 
graveyard shif t fo r abou t on e and half years . Nevertheless , he maintained lha t what had been 
compromised wa s the "flexibilit y o f di e Agency .  .  .  whe n we do no t hav e access t o al l ou r 
full-duty officers. " Por t Director Deposition, a t 26. 
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PETITIONER'S RIGH T TO FILE A CIVIL ACTION (V0610 ) 

Your cas e i s bein g referre d bac k t o th e Meri t System s Protectio n Boar d fo r ftirtfier 
consideration an d th e issuanc e o f a  new decision . Yo u wil l hav e th e righ t t o file a  civil actio n 
in the appropriate Unite d States Distri d Court , base d on the new decision o f the Board : 

1. Withi n thirt y (30 ) calenda r day s o f th e dat e tha t yo u receiv e notic e o f tfie 
decision ofthe Boar d t o concur i n this decision ofth e Conimission ; or , 

2. I f th e Boar d decide s t o reaffir m it s origina l decision , withi n thirty (30 ) calenda r 
days o f th e dat e yo u receiv e notic e o f th e final  decisio n o f th e Specia l Pane l t o 
which your case wil l then be referred . 

You ma y als o fil e a  civi l actio n i f yo u hav e no t receive d a  final  decision fro m eithe r th e Meri t 
Systems Protection Boar d or th e Specia l Panel wiUiin one hundred and eighty (180) days o f tfie 
date yo u filed  thi s Petitio n fo r Revie w wit h th e Commission . I f yo u file a  civi l action , yo u 
must nam e a s th e defendan t i n th e complain t th e perso n wh o i s th e officia l Agenc y hea d o r 
department head , identifyin g tha t perso n b y hi s o r he r ful l nam e an d officia l title . Failur e t o 
do s o may resul t i n the dismissal o f you r cas e i n court . "Agency " o r "department " mean s th e 
national organization , an d no t th e local office , facilit y o r department i n which you work . 

RIGHT TO REOUEST COUNSEL (Z0610) 

If you decid e t o file a  civ U action , an d i f yo u d o no t hav e o r canno t affor d th e service s o f a n 
attorney, yo u ma y reques t fro m th e Cour t tha t th e Cour t appoin t a n attome y t o represen t yo u 
and tha t tiie  Cour t als o penni t yo u t o file  th e actio n withou t paymen t o f fees , costs , o r othe r 
security. Se e Titl e VI I o f th e Civi l Right s Ac t o f 1964 , a s amended , 4 2 U.S.C . §  2000e e t 
seq.; tfie  Rehabilitatio n Ac t o f 1973 , a s amended , 2 9 U.S.C . § § 791 , 794(c) . Th e gran t o r 
denial of the request is within the sole discretion of the Court. Filin g a request fo r an attorne y 
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with the Court does not extend your time i n which to file a civil action . Bot h the request and 
the civil action must be filed within the time limits as stated in tfie paragraph abov e ("Right t o 
File a CivU Action"). 

FOR THE COMMISSION: 

lernadette B. Wiljbn 
Acting Executive Office r 
Executive Secretariat 
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