U.S. Fish and Wildlife Service
Columbia-Pacific Northwest
Interior Region 9

In collaboration with Bureau of Land
Management, Bureau of Reclamation, National
Marine Fisheries Service, U.S. Forest Service,
Oregon Department of Agriculture, Oregon
Department of Environmental Quality, Oregon
Department of Fish and Wildlife, Oregon Water
Resources Department, Crook County, Deschutes
County, Jefferson County, and the
Confederated Tribes of Warm Springs of Oregon

U.S.
FISH & WILDLIFE
SERVIC

E

Estimated lead agency & applicant
total costs associated with developing
and producing this EIS
$2,402,000

Final
Environmental Impact Statement

FORTHE DESCHUTES BASIN
HABITAT CONSERVATION PLAN
VOLUME Il PART A: APPENDICES 1-A THROUGH 3.1-C

October 2020







FINAL ENVIRONMENTAL IMPACT STATEMENT

FOR THE DESCHUTES BASIN
HABITAT CONSERVATION PLAN

VoOLUME Il, PART A:
APPENDICES 1-A THROUGH 3.1-C

OcTOBER 2020

Cover Photo Credits: Crane Prairie Reservoir (top photo), FWS; Crooked River (bottom photo), FWS; bull trout
(top inset), Joel Satore; Oregon spotted frog (middle inset), FWS; steelhead trout (bottom inset), Oregon
State University






List of Appendices — Part A

Appendix 1-A, Glossary

Appendix 1-B, References

Appendix 1-C, Scoping Report

Appendix 1-D, Index

Appendix 1-E, Response to Comments

Appendix 2-A, EIS Alternatives Screening Process

Appendix 2-B, No-Action and Cumulative Scenarios

Appendix 2-C, Implementation of UD-1: Oregon Spotted Frog Conservation Fund
Appendix 3.1-A, Regulatory Environment

Appendix 3.1-B, RiverWare Model Technical Memorandum

Appendix 3.1-C, Analysis of RiverWare Model Version 18 Outputs and Implications for Final EIS

Deschutes River Basin Habitat Conservation Plan

Final EIS

October 2020






Appendix 1-A
Glossary

Deschutes River Basin Habitat Conservation Plan October 2020
Final EIS






Appendix 1-A
Glossary

Adverse effects: Those that exceed the stated thresholds.

Affected environment: Under NEPA, a description of the existing environment to be affected by the
proposed action. (40 CFR 1502.15.)

Alternative: Under NEPA, a reasonable way to fix the identified problem or satisfy the stated need.
(40 CFR 1502.4.)

Applicants: The applicants in this EIS include the eight irrigation districts making up the Deschutes
Basin Board of Control, as well as the City of Prineville. The applicants are jointly submitting one
habitat conservation plan and requesting one incidental take permit covering the nine applicants
from the U.S. Fish and Wildlife Service and one incidental take permit from the National Marine
Fisheries Service. The applicants are referred to as the permittees in the Deschutes Basin HCP. In the
context of this EIS, the applicants will become permittees when the incidental take permits are
issued.

Beneficial effects: Those effects that would improve environmental conditions.

Conservation strategy: A series of conservation measures implemented by the applicants to reduce
and offset the adverse effects of covered activities on the covered species. The ITPs also authorize
any take that may result from these measures and authorize monitoring measures.

Cooperating agency: Under NEPA, any federal agency with jurisdiction or special expertise with
respect to any environmental issue addressed in the EIS. (40 CFR 1508.16.)

Council on Environmental Quality (CEQ): The council established under Title II of NEPA to develop
federal agency-wide policy and regulations for implementing the procedural provisions of NEPA,
resolve interagency disagreements concerning proposed major federal actions, and to ensure that
federal agency programs and procedures are in compliance with NEPA.

Covered activities: The activities with the potential to result in take of covered species for which the
applicants are applying for incidental take coverage. The covered activities for the Deschutes Basin
HCP include storage, release, diversion, and return of irrigation water by the DBBC member districts
and groundwater withdrawals, effluent discharges, and surface water diversions by the City of
Prineville.

Covered lands and waters: The specific aquatic, wetland, riparian, and floodplain habitats affected
by the covered activities and where incidental take of covered species would occur (Figure 1-1).

Covered species: Those species for which the applicants are seeking incidental take coverage. They
include three species listed as threatened under the ESA—Oregon spotted frog (Rana pretiosa),
Middle Columbia River steelhead trout (Oncorhynchus mykiss), and bull trout (Salvelinus
confluentus)—and two nonlisted species—the Middle Columbia River spring Chinook salmon
(Oncorhynchus tshawytscha), and sockeye salmon (0. nerka), both of which could become listed
during the term of the ITPs.

Critical habitat: The specific areas within the geographic area, occupied by the species at the time it
was listed, containing the physical or biological features that are essential to the conservation of
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endangered and threatened species and that may need special management or protection. Critical
habitat may also include areas that were not occupied by the species at the time of listing but are
essential to its conservation.

Cumulative actions: Those past, present, and reasonably foreseeable future actions, the effects of
which, when added to the incremental impact of the proposed action or action alternatives on the
human environment, inform the assessment of cumulative effects in the study area.

Cumulative effect: Under NEPA, the incremental environmental impact or effect of the proposed
action, together with impacts of past, present, and reasonably foreseeable future actions, regardless
of what agency (federal or non-federal) or person undertakes such other actions. Cumulative effects
can result from individually minor but collectively significant actions taking place over a period of
time. (40 CFR 1508.7.)

Debitage: Waste material produced in the making of prehistoric stone implements.

Environmental consequences: Under NEPA, the environmental effects of project alternatives,
including the proposed action, any adverse environmental effects which cannot be avoided, the
relationship between short-term uses of the human environment, and any irreversible or
irretrievable commitments of resources which would be involved if the proposal should be
implemented. (40 CFR 1502.16.)

Environmental impact statement (EIS): A detailed written statement required by section
102(2)(C) of NEPA, analyzing the environmental impacts of a proposed action, adverse effects of the
project that cannot be avoided, alternative courses of action, short-term uses of the environment
versus the maintenance and enhancement of long-term productivity, and any irreversible and
irretrievable commitment of resources. (40 CFR 1508.11.)

Fry: Young salmon that have consumed all of the yolk sac, grown in size, and emerged from the
gravel nest (redd).

Grab samples: Instantaneous sample of the water at a given time and location.

Gaining reach: A reach of a stream or river that has a channel that is lower than the groundwater
table and tends to gain water from the groundwater system.

Historic property: Any prehistoric or historic district, site, building, structure, or object included in,
or eligible for inclusion on the National Register including artifacts, records, and remains which are
related to such district, site, building, structure, or object.(16 U.S.C. Section 470(w)(5).)Human
environment: Under NEPA, the human environment includes the natural and physical environment
and the relationship of people with the environment. (40 CFR 1508.14.)

Hydrograph: A graph showing the rate of flow versus time past a specific point in a river, stream, or
other conduit carrying flow. In this EIS, the rate of flow is expressed in cubic feet per second (cfs).

Impact (effect): Under NEPA, a direct result of an action which occurs at the same time and place;
an indirect result of an action which occurs later in time or in a different place and is reasonably
foreseeable; or the cumulative results from the incremental impact of the action when added to
other past, present, and reasonably foreseeable future actions regardless of what agency or person
undertakes such other actions. (40 CFR 1508.8.)

Irretrievable commitments: Future options that are those that are lost for a period of time.
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Irreversible commitments: Decisions affecting non-renewable resources that cannot be reversed.
Such decisions are considered irreversible because their implementation would affect a resource to
the point that renewal can occur only over an extremely long period of time or at great expense or
because they would cause the resource to be destroyed, become extinct, or removed. Irreversible
describes the loss of future options and applies to the impacts of using nonrenewable resources or
resources that are renewable only over a long period of time.

Key life history period: For Oregon spotted frog, the analysis considered breeding, summer rearing,
fall (pre-winter), and overwintering periods.

Lead Agency: Under NEPA, the agency or agencies responsible for preparing the environmental
impact statement. (40 CFR 1508.16.)

Lithic: Of, relating to, or being a stone tool.

Losing reach: A reach of a stream or river that has a channel that is higher than the groundwater
table and tends to lose water into the groundwater system.

Lower Deschutes River: The Deschutes River downstream of and including Lake Billy Chinook.
Middle Deschutes River: The Deschutes River downstream of the city of Bend to Lake Billy Chinook.

National Environmental Policy Act of 1969 (NEPA): Requires all agencies, including the Service, to
examine the environmental impacts of their actions, incorporate environmental information, and
utilize public participation in the planning and implementation of all actions. Federal agencies must
integrate NEPA with other planning requirements and prepare appropriate NEPA documents to
facilitate better environmental decision making. NEPA requires federal agencies to review and
comment on federal agency environmental plans/documents when the agency has jurisdiction by
law or special expertise with respect to any environmental impacts involved. (42 U.S.C. 4321-4327)
(40 CFR 1500-1508.)

Neutral reach: A reach of a stream of river that neither loses nor gains water from the groundwater
system.

No effect: A determination that an effect would have no effect on the human environment.

No-action alternative: Under NEPA, the alternative where current conditions and trends are
projected into the future without another proposed action. (40 CFR 1502.14(d).)

Not adverse: Effects that are not adverse are those that could occur but do not exceed thresholds.

Notice of intent (NOI): A notice that an environmental impact statement will be prepared and
considered. (40 CFR 1508.22.)

Oregon spotted frog site: A habitat patch where breeding has been confirmed (breeding site), or an
area where multiple Oregon spotted frogs have been detected (occupied site).

Permit term: The length of time covered by the ITPs. The permit term proposed in the Deschutes
Basin HCP is 30 years.

Proposed action: Under NEPA, a plan that contains sufficient details about the intended actions to
be taken, or that will result, to allow alternatives to be developed and its environmental impacts
analyzed. (40 CFR 1508.23.)
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Record of decision (ROD): A concise public record of decision prepared by the federal agency,
pursuant to NEPA. that contains a statement of the decision, identification of all alternatives
considered, identification of the environmentally preferable alternative, a statement as to whether
all practical means to avoid or minimize environmental harm from the alternative selected have
been adopted (and if not, why they were not), and a summary of monitoring and enforcement where
applicable for any mitigation. (40 CFR 1505.2.)

Scope: Under NEPA, the range of actions, alternatives, and impacts to be considered in an
environmental impact statement. (40 CFR 1508.25.)

Scoping: Under NEPA, an early and open process for determining the extent and variety of issues to
be addressed and for identifying the significant issues related to a proposed action. (40 CFR 1501.7.)

Spill return flow: Diverted irrigation water that is returned to a river or creek without being applied
to irrigated lands.

Study area: The geographic area considered for potential effects on each resource. The area was
defined to encompasses where the proposed action and alternatives have the potential to result in
effects on the human environment.

Tailwater: Water that has been applied to irrigated lands and subsequently allowed to return to a
river or creek through surface or groundwater flow.

Take: To harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or attempt to
engage in any such conduct, of a listed, endangered, or threatened species.

Tribal resources: Refers to treaty-reserved rights to tribal fishing, hunting, gathering practices, and
pasturing of stock including access to areas associated with a tribe’s treaty rights. These resources
may include plants, animals, or fish used for commerecial, subsistence, and ceremonial purposes.
Tribal resources include all natural resources, including water, relevant to treaty and federally
recognized tribes with ceded lands and usual and accustomed stations in the study area.

Upper Deschutes Basin: The basin upstream of Lake Billy Chinook related to the Deschutes River.

Upper Deschutes River: The Deschutes River upstream of and including the city of Bend.
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Chapter 1
Introduction

1.1 Proposed Action Overview

The U.S. Fish and Wildlife Service (USFWS) is preparing an Environmental Impact Statement (EIS) to
evaluate the potential impacts associated with issuance of incidental take permits (ITPs) under the
Endangered Species Act of 1973, as amended (ESA), for the proposed Deschutes Basin Habitat
Conservation Plan (HCP) by USFWS and National Marine Fisheries Service (NMFS), referred to
collectively as the Services.

The Deschutes Basin Board of Control (DBBC)?! and the City of Prineville, Oregon, referred to
collectively as the permittees, are preparing the Deschutes Basin HCP because their activities have
the potential to incidentally take species listed under the ESA in the Deschutes Basin.

The species for which the ITPs would be issued to the permittees are collectively referred to as the
covered species. The covered species for the Deschutes Basin HCP are three species listed as
threatened under the ESA (Oregon spotted frog [Rana pretiosa], middle Columbia River steelhead
trout [Oncorhynchus mykiss] and bull trout [Salvelinus confluentus] and two unlisted species
(Chinook salmon [Oncorhynchus tshawytscha], and sockeye salmon [Oncorhynchus nerkal

The activities covered under the Deschutes Basin HCP, referred to as covered activities, include
operation and maintenance of dams and reservoirs; operation and maintenance of diversions,
pumps, and intakes; diversion of water for irrigation; return of flow to a river or creek; groundwater
withdrawals and effluent discharges.

The Deschutes Basin HCP also includes a conservation strategy, a series of conservation measures
implemented by the permittees to reduce the adverse effects of covered activities on the covered
species. The ITPs also authorize any take that may result from the conservation strategy as well as
monitoring measures. Conveyance and delivery of water to patron lands is not a covered activity in
the Deschutes Basin HCP and therefore is not addressed in this chapter.

The EIS will evaluate the environmental impacts resulting from the issuance of an ITP for the
Deschutes Basin HCP, as well as reasonable alternatives to the proposed action.

1.2 Purpose of the Proposed Action

The purpose of the federal action is to review and approve a request for an ITP for the Deschutes
Basin HCP which, if granted, would authorize the incidental take of the covered species. The purpose
of the ITP issuance is to comply with the ESA by providing protection and conservation of certain
listed species while enabling the permittees to conduct legally authorized activities. The ITPs would
also require implementation of the Deschutes Basin HCP.

1 The DBBC consists of eight irrigation districts—Arnold, Central Oregon, Lone Pine, North Unit, Ochoco, Swalley,
Three Sisters, and Tumalo.
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Section 9 of ESA (16 United States Code [U.S.C.] 1531 et seq.) and its implementing regulations
prohibit the take of animal species listed as endangered or threatened. The term take is defined in
the ESA as: “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or attempt to
engage in such conduct” (16 U.S.C. 1532(19)). Harass is further defined in the Service’s regulations
as “an intentional or negligent act or omission which creates the likelihood of injury to wildlife by
annoying it to such an extent as to significantly disrupt normal behavioral patterns which include,
but are not limited to, breeding, feeding, or sheltering” (50 Code of Federal Regulations [CFR] 17.3).
Harm is further defined in the Service’s regulations as “an act which actually Kkills or injures listed
wildlife. Such an act may include significant habitat modification or degradation where it actually
kills or injures wildlife by significantly impairing essential behavioral patterns, including breeding,
feeding, and sheltering” (50 CFR 17.3).

Under Section 10(a) of ESA, the Service may issue permits to authorize incidental take of listed
animal species. Incidental take is defined by the ESA as take that is "...incidental to, and not the
purpose of, the carrying out of an otherwise lawful activity” (50 CFR 17.3). Section 10(a)(1)(B) of
ESA contains provisions for issuing ITPs to non-federal entities for take of endangered and
threatened species, provided the applicant prepares a conservation plan (ESA Section 10(a)(2)(A))
and satisfies the issuance criteria provided in ESA Section 10(a)(2)(B), which require that:

e The taking will be incidental.

e The applicant will, to the maximum extent practicable, minimize and mitigate the impacts of
such taking.

e The applicant will ensure that adequate funding for the HCP and procedures to deal with
unforeseen circumstances will be provided.

e The taking will not appreciably reduce the likelihood of survival and recovery of the species in
the wild.

e The applicant will ensure that other measures that the Service may require as being necessary
or appropriate will be provided.

e The Service has received such other assurances as may be required that the HCP will be
implemented.

1.3 NEPA Compliance

The National Environmental Policy Act (NEPA) states that any federal agency undertaking a “major
federal action” likely to “significantly affect the quality of the human environment” must prepare an
EIS (42 U.S.C. 4332(2)(C)). Significance is determined by evaluating the context and intensity of
impacts, as defined in 40 CFR 1508.27. Based on these guidelines, the USFWS, as lead federal agency,
has determined that issuance of an ITP under the proposed Deschutes Basin HCP may have
significant effects on the human environment and requires preparation of an EIS before a decision to
issue federal permits is made.

The EIS will consider the impacts of the proposed action—the issuance of an ITP—on the human
environment. The EIS will also include analysis of a reasonable range of alternatives to the proposed
action. Alternatives considered in the EIS may include, but are not limited to, variations in the
permit term permit structure; the quantity of take permitted; the amount, location, and/or type of
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conservation, monitoring, or mitigation provided ; the scope of covered activities; or a combination
of these. Additionally, a no-action alternative will be evaluated in the EIS. The no-action alternative
provides a baseline for comparing the effects of the proposed action and other action alternatives
considered in the EIS.

The first formal step in the NEPA process is the scoping phase. The primary purpose of the scoping
process is to provide interested parties such as the public, organizations, and agencies an
opportunity to assist in developing the scope of the EIS analysis by identifying important issues and
alternatives related to the proposed action that should be considered in the NEPA document.

This report summarizes comments, feedback, and input received during the 60-day scoping period
for the Deschutes Basin HCP EIS. The scoping period for this effort began July 21, 2017, and closed
on September 22, 2017.
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Chapter 2
Scoping Activities

2.1 Scoping Notification

The scoping period was announced through a Notice of Intent (NOI) to Prepare a Draft
Environmental Impact Statement for the Deschutes Basin HCP and to hold scoping meetings. The
NOI was published in the Federal Register, a news release distributed to regional and local media,
and public notice as described below. As noted above, the scoping period began July 21, 2017, and
closed on September 22, 2017.

2.1.1 Notice of Intent

The Service published an NOI in the Federal Register (www.federalregister.gov) on July 24,
2017 (82 FR 34326). The NOI provides background information on the proposed action, as well
as information on how to participate in the EIS scoping process. A copy of the NOI is provided in
Appendix A, NEPA Notice of Intent.

2.1.2 News Release

A news release announcing the initiation of the scoping process and the four public meetings was
sent to 878 media outlets throughout Oregon via Meltwater, a service company contracted by the
Service for distribution of news bulletins and releases. Materials used for the news release are
provided in Appendix B, Scoping Display Advertisements, and Informational Flyer.

2.1.3 Public Notice

Public notice of the initiation of the scoping process and the four public meetings was put on various
community calendars in Central Oregon. The Deschutes Basin HCP Applicants also informed their
patrons regarding the scoping meetings and the 60-day comment period. Materials used for the
public notice are provided in Appendix B, Scoping Display Advertisements, and Informational Flyer.

2.2  Public Scoping Meetings

Four public scoping meetings were held in August 2017. The locations, dates, and times of the
scoping meetings are as follows.

e August 14,2017, Inn at Cross Keys Station, 66 NW Cedar Street, Madras, Oregon
O 2:00-4:00 p.m.
O 6:00-8:00 p.m.

e August 15,2017, U.S. Forest Service, 63095 Deschutes Market Road, Bend, Oregon
O 2:00-4:00 p.m.
O 6:00-8:00 p.m.
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The scoping meeting presentations are provided in Appendix C. Scoping meeting materials are
presented in Appendix D.

Fifty-two written comments were received during the scoping period. Comments were received from
the National Park Service and the Environmental Protection Agency; the Oregon Department of Fish
and Wildlife and the Oregon Department of Environmental Quality; and the Crook County Court,
Crook-Wheeler County Farm Bureau, the Jefferson County Farm Bureau, and the Oregon Farm
Bureau. Appendix E present the comments received from public agencies. The Service did not
receive comments from any Tribe.

Scoping Report for the Deschutes Basin Habitat 22 June 2018
Conservation Plan Environmental Impact Statement



Chapter 3
Summary of Comments Received

During the scoping period, 52 written comment submissions were received. Comments were
received via letter and email. The Service identified 11 categories that encompassed the concerns
and recommendations in the scoping comments. Comments are summarized in the sections below
by each of these categories.

3.1 Management Issues and Goals

Sixty percent of commenters addressed management issues and goals.

3.1.1 Flows

Comments related to instream flows included the following suggestions and statements.

¢ The NEPA analysis should assess what flows are necessary in covered stream reaches to ensure
recovery of the HCP’s covered species.

e The objective and function of the HCP should be to achieve the minimum instream flow needs
for the five covered species (Oregon spotted frog, bull trout, steelhead, sockeye salmon, and
spring Chinook salmon).

¢ Flow needs must be identified in the Draft EIS and should include, but should not be limited to,
instream water rights already set by the Oregon Department of Fish and Wildlife (ODFW) and
the Oregon Water Resources Department.

3.1.2 Water Conservation

Comments related to water conservation included the following suggestions and statements.

e The HCP should require that all conserved water resulting from the HCP conservation measures
be returned to the river and its tributaries.

e The HCP should describe in detail and mandate the process of transferring water rights to
instream water rights. It should also require the DBBC districts and patrons to transfer their
most senior water rights to instream flows.

e The HCP and ITP package of measures should include some provisions that require
improvements in on-farm efficiencies as conservation measures, especially in Central Oregon
Irrigation District (COID) and other low-efficiency districts.

¢ Inaddition to requiring improvements in on-farm efficiencies, the HCP could also use flow
requirements for each of the covered parties to compel on-farm efficiencies.

e On-farm efficiency measures could include fallowing unproductive fields, planting less
water-intensive crops, installing more efficient water application methods, and piping and/or
lining private conveyances. These projects could be funded in part by grants through the Natural
Resources Conservation Service’s PL-566 program.
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3.1.3 Water Quality

Comments related to water quality included the following suggestions and statements.

e The HCP must include conservation measures that result in improved water quality throughout
the Basin. The HCP should condition the issuance of an ITP on the covered parties’ maintenance
of water quality standards pertinent to the health and survival of the covered species (e.g.,
dissolved oxygen, total dissolved gases, pH, and water temperature), including current Oregon
Water Resources Department targets and future Total Maximum Daily Load standards set by the
Oregon Department of Environmental Quality for the Deschutes River and its tributaries.
Substandard water quality conditions in the Deschutes River Basin are largely caused by the
activities of the covered parties, including warm surface water caused by artificial storage and
release and agricultural run-off.

e The Draft EIS must consider impacts on water quality in the Deschutes Basin. This should
include impacts not only to the upper Deschutes River and its tributaries, but also impacts on
the river’s lower 100 miles, which is a federally designated Wild and Scenic River and a
treasured recreation destination. The Draft EIS should examine how these water quality impacts
will affect resident and anadromous fish, birds, and other wildlife throughout the Deschutes
Basin.

e The Draft EIS must take a close look at how water quality above and below the Pelton Round
Butte Project will be impacted by management changes made pursuant to the HCP.

o The EIS analysis should include water quality in the covered reservoirs, including the Crane
Prairie, Wickiup, Crescent, Prineville, and Ochoco reservoirs.

3.14 Groundwater

Comments related to groundwater included the following suggestion.

e The HCP should include an analysis of the conservation measures’ impacts on groundwater and
springs. This analysis should include local effects of conservation measures (including piping
projects) on nearby springs and groundwater tables, as well as basin-wide effects on aquifers
and springs.

3.1.5 Non-Essential Use

Comments related to non-essential water use included the following suggestions and statements.

e All unnecessary or nonessential designations of water should be eliminated to meet the goals of
the HCP.

e The 2016 historical listing of a section of the Pilot Butte Canal by the National Park District is an
example of a non-essential use of water that is detrimental to meeting the needs of ranchers,
farmers, fish and wildlife, local residents, visitors, and a healthy/vibrant Deschutes River Basin.

e Additional non-essential uses of Deschutes River Basin water include preservation of property
values, preservation of private water features, and preservation of open canal water views to
private property owners bordering irrigation canals.
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3.1.6

Piping

Comments related to piping included the following suggestions and statements.

3.1.7

Piping canals and laterals for the purpose of conserving water and restoring flows to the
Deschutes River should be supported. However, the water conserved from the projects should
stay in the river so that the river and associated riparian ecosystems can be restored.

Piping and/or lining of canals and laterals could have a negative effect of preventing the critical
groundwater recharge service these conveyances currently provide. The Draft EIS analysis
should include both local effects of conservation measures (including piping projects) on nearby
springs and groundwater tables, as well as basin-wide effects on aquifers and springs.

The current emphasis by the irrigation districts on big pipes is too narrow. While some piping of
larger canals may be appropriate, it should not dominate the HCP and end up sinking the effort
with its unrealistic cost. A diverse solution that draws on all approaches is best.

The HCP should prioritize the piping and pressurization of smaller, on-farm laterals that serve
individual users or small groups of users. Such projects are more cost-effective and they allow
for continued spring and groundwater recharge from the larger, first-order canals and
diversions while promoting efficient water use by individual users. Piping and pressurizing first-
order diversions will only benefit those users whose laterals and on-farm irrigation systems are
also pressurized.

All piping projects should be designed to meet delivery needs. No extra diversion should be
engineered or permitted.

Water is not “lost” through leaking irrigation canals; rather, it recharges groundwater aquifers.
Cold springs that are essential to threatened species (e.g., steelhead, bull trout) could be
impacted if water is not able to seep into the ground from canals and ditches.

Senior rights holders may lose incentive to conserve water through measures such as those
currently employed by farmers in Jefferson County. Conservation measures must be developed
and implemented. These measures could include use of drip irrigation, sprinklers, or pumpback
systems; demand-based delivery; and a metered system that rewards irrigators for efficiency
and conservation through lower bills.

The HCP should condition the issuance of an irrigation district’s ITP on the transfer of all rights
to water conserved through PL-566 piping projects to instream flows.

Recreation

Comments related to recreation included the following suggestions and statements.

The HCP should take into account the impacts of river recreation as flow regimes are altered.

The HCP should assess adverse impacts on some forms of recreation, such as reservoir fishing,
which is an important part of the local economy.
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3.1.8 Hydropower

Comments related to hydropower included the following suggestions and statements.

e The HCP should include an analysis of the impacts of a hydropower plant being installed on
Wickiup Dam—especially the possibility of invasive fish that prey on OSF being released from
the reservoir into the river below the dam.

e The HCP should address effects of hydropower production, including accelerated degradation of
channel morphology and wetland habitat affecting covered species, and how economic gain for
irrigation districts related to hydropower production is an incentive for higher flows.

¢ The Draft EIS must note whether the Proposed Action includes facilities that generate
hydropower and, if so, it must describe all facilities and infrastructure (both anticipated new
construction and modifications to existing works) that are related to or necessary for power
generation.

e On-farm deliveries should be metered and measured to ensure that extra water isn’t diverted
for hydropower. No extra diversion for hydropower should be engineered or permitted.

e Development of hydroelectric power facilities and revenue will create a disincentive to
implement conservation systems, as drawing more river water would produce more revenue for
the irrigation districts.

3.1.9 Diversion

Comments related to diversion included the following suggestions and statements.

e The Draft EIS should detail the status of fish screens, along with upstream and downstream
passage facilities at each diversion. This should include the status of the Crescent Lake dam,
Crane Prairie Reservoir dam, and Wickiup Reservoir dam fish screens and fish passage facilities.

e The Draft EIS should include information that confirms those facilities currently equipped with
screens are sufficient to safely exclude juvenile and adult OSFs. The Draft EIS should also
present the impacts associated with those diversions and dams that are not screened or
adequately screened, including the North Unit Irrigation District North Canal Diversion screen.

3.1.10 Conservation

Commenters addressed several categories of conservation activities that include water, fish and
wildlife, and economic resources.

3.2 Economics

Forty-four percent of commenters addressed analysis of economic impacts or sources of funding for
the HCP.
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3.2.1

Applicant Funding Mechanisms

Comments related to applicant funding mechanisms included the following suggestions and
statements.

3.2.2

As the entities largely responsible for the historic take of covered species in the Deschutes River
Basin, as well as the entities seeking protection from liability under the ESA through this HCP
and ITP, the eight DBBC irrigation districts should be the primary source of funding to
implement the HCP’s conservation measures.

Any funding made available to the DBBC districts through the PL-566 program should actually
benefit the Deschutes River or its tributaries, and not be used to meet the districts’ other
obligations, including the potential “firming up” of supply to junior irrigation districts.

The HCP should consider more than just high-cost large capital projects, such as first-order
canal and lateral piping projects, to increase water conservation to meet flow requirements.

The HCP should consider “bottom-up” water conservation projects where smaller laterals and
diversions are piped and pressurized.

The HCP should consider market-based solutions where some irrigation district patrons can
voluntarily reduce their water use for a small cost, leading to low-cost transfer of irrigation
water rights to instream water rights.

Prineville and the irrigation districts and/or individuals within the districts could earn water
reduction credits that can be sold or traded between irrigation districts or to third party
investors. Credits would be earned as water usage reduction projects are completed.

The preferred method of the districts for achieving needed mitigation appears to be, as reflected
in PL-566 proposals, big pipes which will cost nearly $1 billion. That is not practical or cost
effective, as contrasted with piping of private laterals which was found by COID and the Farmers
Conservation Alliance to be both cheap and effective. The COID and Farmers Conservation
Alliance found that piping of COID’s main canals would cost $700 million and conserve 89,500
acre-feet of water per year. The same study found that modernizing the district’s private laterals
would cost $36.5 million and conserve 35,284 acre-feet of water per year. Piping smaller private
laterals in COID achieves 39% of the water savings at only 5% of the cost of main canal piping
projects.

Effect on Local Economy

Comments related to effects on the local economy included the following suggestions and
statements.

The Draft EIS should consider the economic impacts of changes in management or irrigation
availability caused by the HCP. Even slight changes in management can have serious
consequences for local businesses, and economic information needs to be accurate,
comprehensive, and on a scale that truly considers all farmers, businesses, and community
members who are impacted by management changes.

The U.S. Fish and Wildlife Service should do a thorough and comprehensive evaluation of the
economic impacts that the proposed conservation measures could have on the overall economy
of the Deschutes Basin The Draft EIS must analyze the socioeconomic impacts and benefits of its
alternatives.
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3.3 Environmental Conditions and Issues

Twenty-seven percent of commenters addressed concerns about environmental conditions and
issues including but not limited to the environmental baseline, covered species, the ecology and life
history of the covered species, ecosystem services, and climate change.

3.3.1 Environmental Baseline

Comments related to the environmental baseline included the following suggestions and statements.

o The HCP must set a baseline of current conditions that includes conservation measures already
adopted by the DBBC districts, against which additional conservation measures required by the
HCP will be measured. This is in addition to the setting of proper, biologically defensible
instream flows.

o The HCP should not use current environmental and climate conditions as a baseline for stream
flows. Instead, the HCP should anticipate these projected hydrological conditions in its analysis
of the effect of proposed conservation measures on stream flows.

e The Draft EIS should be clear what flow regime constitutes the hydrologic baseline for purposes
of assessing impacts and should describe the surface water/groundwater interaction in the
scope area.

e The Draft EIS must use a technically credible and substantiated hydrologic baseline that is
developed for changed climate conditions and that is not simply based on past hydrology.

3.3.2 Covered Species

Comments related to covered species included the following suggestions and statements.

e The EIS should include other sensitive species in the area of NEPA analysis, including redband
trout.

e The HCP EIS must have a description of covered species habitat conditions and how each
species’ habitat conditions change with project operations, or how each species responds to
those changes. Without this comprehensive discussion of changing habitat conditions and
responses, there is no basis for analysis of impacts on covered species or their habitat.

3.3.3 Ecology/Life History of Covered Species

Comments related to the ecology/life history of covered species included the following suggestions
and statements.

e The life history of native species should be addressed in the HCP.

e Very little is known about OSF biology and ecology in a reservoir environment, and a more
comprehensive understanding of the frog’s needs within the Applicant’s managed irrigation
delivery system is needed.

e The HCP should ensure that the timing of reservoir releases relates to and supports the life
history of the OSF as well as listed and native fish species.
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¢ There need to be binding minimum flows in the Crooked River system and Upper Deschutes
River system that sustain and benefit all life history stages of those species for which the ITP is
being proposed.

e Measures to address, contribute, and or otherwise meet biological objectives/needs for all life
history stages of steelhead trout and Chinook salmon in Whychus Creek should be analyzed.

¢ Summer flows must be reduced and winter flows increased to meet all of the life history needs
of the OSF and listed fish species and to improve habitat conditions. Summer flows also need to
be reduced to approximate a more natural hydrograph.

¢ Information on the life history of the Oregon spotted frog in particular must be thoroughly
provided, including the interrelated habitat needs of the Oregon spotted frog in relation to the
other four covered species.

3.3.4 Ecosystem Services

Comments related to ecosystem services included the following suggestions and statements.

e The HCP's effects on ecosystem services, both positive and negative, should be analyzed and
disclosed in the EIS. Of key importance in this context is the role of salmon as a provisioning
species. Salmon produce highly valued food products harvested in various commercial,
subsistence, and personal use fisheries across the North Pacific. Salmon are also a principal
focus of the spiritual and cultural lives of diverse native communities in the Pacific Northwest.

e The ecosystem services of salmon and steelhead, which are the principal food item of many
terrestrial wildlife species and a source of marine-derived nutrients to coastal lakes and
streams, must be acknowledged, accounted for using quantitative (where feasible) or qualitative
means, and fully considered in decision making.

3.3.5 Climate Change

Comments related to climate change included the following suggestions and statements.

e The Draft EIS must incorporate the best available science in assessing the efficacy of the
alternatives in light of probable changes caused by the warming climate. To do so, the Draft EIS
must include hydrologic analysis that is integrated with and based on credible and substantiated
climate change modeling.

e If climate change threatens the species by impacting the quality or quantity of its habitat in the
future, or increasing its vulnerability to pathogens or exotic species, this increased vulnerability
should be taken into account by the EIS analysis.

3.4 Monitoring and Adaptive Management

Nineteen percent of commenters addressed monitoring and adaptive management requirements.
Comments included the following suggestions and statements.

e Itisimportant that all aspects of the HCP’s conservation measures be monitored as they are
implemented.
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3.5

A robust and thorough adaptive management plan should be in place to ensure that all measures
achieve their stated biological goals and objectives.

Effects monitoring should be thoroughly addressed in the EIS analysis.

The HCP should include a comprehensive and robust monitoring program that can identify the
positive and negative effects of management actions.

HCP should plan for and implement a detailed monitoring and evaluation program. This
program should be used to make adjustments to the HCP and ITP as needed in order to
continually protect covered species. If the conservation measures adopted in the HCP result in
reduced populations of covered species, excessive take of species, or additional loss or
degradation of covered species’ habitat, then the HCP and ITP should be amended during the
permit period. Such loss or degradation of covered species’ habitat should include, but not be
limited to, reduced flows in the Deschutes River and its tributaries, and degraded water quality
including increases in water temperature.

A comprehensive monitoring program should be implemented with triggers that make changes
seasonally and/or annually as needed.

Permit Duration

Twelve percent of commenters addressed permit duration. Comments included the following
suggestions and statements.

3.6

Permit durations could range from 5 to 40 years. It is important that the advantages and
disadvantages of a range of timeframes be thoroughly analyzed.

The more difficult it is to make effective and timely adjustments to the issued ITP, the shorter
the duration of the ITP should be.

The duration of the ITP should not exceed the limits of the climate change models used in the
EIS analysis for assessing predicted effects. An initial short duration permit with a required
review of consequences of initial provisions and execution should be issued, after which the ITP
could be renewed for progressively longer periods as information and practices are refined.

Permit length should be commensurate with the current understanding of the covered species’
biology and ecology.

New Information and Current Science

Twelve percent of commenters addressed new information and current science. Comments included
the following suggestion.

The EIS should use the most up-to-date information available on covered species, and apply the
most recently developed analytical methods.
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3.7

Alternatives

Twelve percent of commenters addressed alternatives to the action. Comments included the
following suggestions and statements.

The EIS should evaluate alternatives that set biological goals, objectives, and conservation
measures that optimize Deschutes River flows for Oregon Spotted Frog and listed fish.

Two specific alternatives should be evaluated: “run-of-the-river” and “supply-based” proposals,
which seek to maximize reservoir stability, provide early spring flows that inundate riverine
wetlands used by breeding frogs, reduce the impact of fall drawdown on frogs utilizing off-
channel habitats, and provide winter flows that inundate off-channel winter habitat.

The EIS should evaluate alternatives under a standard of technological and/or implementation
practicability absent cost. The EIS should analyze the full range of efficiency, management, and
water transfer measures (on farm, conveyance, water management, duty reduction, etc.) that
will fully avoid adverse impacts on species, absent cost, to determine practicability.

The EIS should evaluate an alternative where avoidance of all harm to species is achieved.
Additionally, the EIS should analyze an alternative where the combination of avoidance,
minimization, and mitigation leaves no remaining adverse impacts on the species—in other
words, all impacts are offset. Finally, the EIS should analyze an alternative where a net benefit is
achieved that will enhance species chances of recovery, as the legislative record for the ESA
indicates was the intent of Congress. The EIS analyses of these alternatives should not be
constrained by what the applicant deems economically practicable or feasible.

The EIS should evaluate dry year alternatives where biological flows for fish/OSF are met,
regardless of what is proposed by the Applicants in their draft Deschutes Basin Habitat
Conservation Plan.

Any and all alternatives analyses should include an analysis of the alternative under climate
change scenarios. The Deschutes Basin Habitat Conservation Plan should be required to identify
potential climate-related changes and develop specific management responses.

The Draft EIS should select a range of alternatives that allows for evaluation of all major actions
available to offset DBBC and City of Prineville impacts and not reduce the likelihood of recovery
of Covered Species.

Other specific alternatives should be considered, and the EIS analysis of each alternative should
clearly articulate whether and to what degree they achieve the goals and objectives outlined in
the purpose and need statement.

The EIS should consider a Modified Flows Alternative with a range of enhanced upper Deschutes
winter flows to help meet the needs of covered species. Flows could include 300 cfs, 450 cfs, and
600 cfs.

The EIS should consider Middle Deschutes summer flows to improve conditions for fish species
and improve water quality. Such a range should include 250 cfs (ODFW instream water right
amount) but also lower flows such as 175 cfs (to understand how resources and water quality
may be impacted especially if the lower Middle Deschutes flows occur in conjunction with
additional cold water inflows from Tumalo Creek).
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3.8

In Whychus Creek, the alternative should consider flow ranges in the 45 cfs to 65 cfs range
during irrigation season. In the Crooked River, the Draft EIS should analyze minimum flows
below Bowman Dam of 80 cfs, 120 cfs, and 140 cfs. The ODFW has determined that a minimum
of 80 cfs is necessary in the storage season to protect the resources in the tailwater fishery.

The EIS should consider a Recovery Alternative which offers a vision for species recovery in the
Deschutes watershed from which to assess how well implementation of the HCP Conservation
Strategy will contribute to attaining the vision.

The EIS should include a wide range of alternatives, included market-oriented solutions, piping
of private laterals, storage, on-farm efficiencies, and some main canal piping.

[t is not possible for the public to identify and suggest proposed “reasonable alternatives” to the
HCP because the public has not yet been permitted to read the HCP and does not know what is
included in the document. The Draft HCP should be released to the public immediately and the
scoping period should be extended to provide adequate time for the public to identify
reasonable alternatives to the HCP for inclusion in the Draft EIS.

EIS analysis should include those alternatives which provide for “certainty” in respect to
necessary flows required as a basis for quality habitat condition in which each species is
dependent. There is a need for binding minimum flows in the Crooked River system and Upper
Deschutes River system that sustain and benefit all life history stages of those species for which
the ITP is being proposed.

Action Area

Eight percent of commenters addressed the action area size and scope. Comments included the
following suggestions and statements.

3.9

The exact area that will be covered must be delineated in the Draft EIS.

The Draft EIS should be clear about what area constitutes: 1) the “permit area” where the
incidental take authorization applies; 2) the “plan area” that will be used for activities described
in the HCP; and, 3) the area encompassed in the NEPA review.

The NEPA scoping materials are unclear as to whether the Metolius River is included in the
scope of the NEPA analysis. It is appropriate and necessary to include the Metolius River
watershed.

Given that the Proposed Action can directly and cumulatively affect species outside the
designated HCP area, the NEPA scope should include the entire range of the species covered by
the HCP. This is necessary to allow USFWS to make its required finding that the impact of take
will not appreciably reduce the likelihood of survival and recovery of the species.

Current and Planned Activities

Three percent of commenters addressed examples of planned and current activities. Comments
included the following suggestions and statements.

Scoping Report for the Deschutes Basin Habitat June 2018
Conservation Plan Environmental Impact Statement
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U.S. Fish and Wildlife Service Summary of Comments Received

The U.S. Bureau of Reclamation and Deschutes River Conservancy’s Basin Study Work Group
(BSWAG) is actively forming policy ideas to conserve water and improve instream flows in the
Basin. Some of their ideas might include new or re-imagined water storage options to better
serve the DBBC districts while keeping more water in stream channels. If implemented, these
ideas would drastically alter the baseline conditions the HCP is meant to address. The HCP
should coordinate its conservation measures with the ideas and proposals of the BSWG.

The practicability component of the HCP the cost estimates being generated by the BSWG
process are concerning, and the cost estimates often discussed in BSWG are wildly expensive
and astonishingly biased. The process has been directed and manipulated by the irrigators
towards an outrageously over-engineered solution set that will likely fail the practicability test.
The BSWG work products show that there are far cheaper and practical solutions.

3.10 Covered Activities, Avoidance, Minimization, and

Mitigation

Three percent of commenters addressed covered activities that include avoidance, minimization,
and mitigation measures. Comments included the following suggestions and statements.

Conservation measures must avoid, minimize, and/or mitigate impacts to the maximum extent
practicable, in that order.

Measures should describe the specific actions that the permittee will implement to achieve the
biological objectives in support of the HCP goals.

Measures must be based on the biological needs of the species.

As to the maximum extent practicable standard, the EIS should evaluate alternatives under a
standard of technological and/or implementation practicability absent cost.

3.11 Covered Parties

Four percent of commenters addressed the HCP should require the DBBC districts to exercise
authority over their users.

Scoping Report for the Deschutes Basin Habitat June 2018
Conservation Plan Environmental Impact Statement
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Chapter 4
Next Steps in Planning Process

The Service will consider all of the public scoping comments in its development of the EIS. Public
scoping comments help identify issues for analysis and alternatives within the EIS. The Service will
develop a reasonable range of alternatives to the proposed action, which will be carried forward for
full analysis in the EIS. For each of the reasonable alternatives carried forward for full analysis, the
EIS will identify potentially affected resources and assess potential impacts on each of those
resources. If needed, measures to mitigate resource impacts will be included.

Following completion of the environmental review process, the Service will publish a Notice of
Availability and a request for comments on the Draft EIS. The Draft Deschutes Basin HCP will be
released for public review and comment concurrent with the Draft EIS. A comment period of no less
than 60 days will follow the publication of the Draft EIS and may include meetings to accommodate
public participation. The Service will consider all comments on the Draft EIS in the preparation of
the Final EIS, which will include responses to all substantive comments received. Following the
comment period, the Draft EIS may be modified based on the substantive comments received.

When complete, the Final EIS and responses to substantive comments will be made available to the
public for a minimum 30-day review period. A Record of Decision will be issued by the Service
following the review period of the Final EIS.

Scoping Report for the Deschutes Basin Habitat 41 June 2018
Conservation Plan Environmental Impact Statement












34326

Federal Register/Vol, 82, No. 140/ Monday, July 24, 2017/ Notices

(3) Enhance the quality, utility, and
clarity of the information 1o be
collected; and

(4) Minimize the burden of the
collection of information on those who
are o respond, including using
appropriate automaled, electronic,
mechanical, or other technological
collection techniques or other forms of
information lechnology,

Information Collection Requirement

Title: Security Appointment Center
(SAC) Visitor Request Form and Foreign
National Vetling Request.

Tvpe of Request: New collection.

OMB Control Number: 1652-XXXX,

Form(s): TSA Form 2802,

Affected Public: Visitors to TSA
facilities in the National Capital Region.

Abstract: The Secretary of the
Department of Homeland Security
(DHS) is authorized to protect property
owned, occupied, or secured by the
Federal Government. See 40 U.S.C.
1315, See also 41 CFR 102-81.15
(requires Federal agencies to be
responsible for maintaining security at
their own or leased facilities). DHS
Instruction Manual 121-01-011-01
(Visitor Management for DHS
Headquarters and DHS Component
Headquarters Facilities (April 19, 2014]))
requires all DHS components to vet
visitors using the National Crime
Information Cenler (NCIC) system belore
allowing them access to agency
facilities. The Securily Appointment
Center (SAC) Visitor Request Form and
Foreign National Vetting Request
process manages risks posed by
individuals entering the building who
have not been subject to a criminal
history records check. TSA will use the
collected information (social security
number, date of birth and, ifa foreign
visitor, passport information) to vel
visitors via the NCIC system.

Number of Respondents: 24,702,

Estimated Annual Burden Hours: An
estimated 412 hours annually.

Dated: July 19, 2017.
Christina A. Walsh,
TSA Paperwork Reduction Act Cfficer, Office
of Information Technology.
[FR Doc. 2017-15490 Filed 7-21-17; 8:45 am)]
BILLING CODE 9110-05-P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

[FWS-R1-ES-2017-N064;
FXES11140100000-178~FF01E00000]

Notice of Intent To Prepare a Draft

Environmental Impact Statement for
the Proposed Deschutes River Basin
Habitat Conservation Plan in Oregon

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of inlent; nolice of public
scoping meetings; request for comments,

sUMMARY: We, the U.S. Fish and
Wildlife Service (Service), inlend to
prepare a draft environmental impact
statement (EIS) in accordance with the
requirements of the National
Environmental Policy Act [NEPA) to
evaluate the potential impacts on the
human environment caused hy
alternatives to the Deschutes River
Basin Habitat Conservation Plan
(Deschutes River Basin HCP). The
Deschutes River Basin HCP is being
prepared in support of a request for an
Endangered Species Act (ESA)
incidental take permit (ITP) or ITPs
aulhorizing incidental take of listed
species caused by covered activities.
The potential applicants for the ITP(s)
include the City of Prineville, the
Arnold Irrigation District, Central
Oregon Irrigation District, North Unit
Irrigation District, Ochoco Irrigation
District, Swalley Irrigation District,
Three Sisters Irrigation District, Tumalo
Irrigation District, and the Lone Pine
Irrigation District in Oregon. These eight
irrigation districts comprise the
Deschutes Basin Board of Control
(DBBC). We are also announcing the
initiation of a public scoping period to
engage Federal, Tribal, State, and local
governments and the public in the
identification ol issues and concerns,
potential impacts, and possible
alternatives to the proposed action for
consideration in the draft EIS. The
National Marine Fisheries Service
(NMFS]) is a cooperating agency in the
dralt EIS process.
DATES: The public scoping period begins
with the publication of this notice in the
Federal Register.To ensure
consideralion, please send yvour wrilten
comments postmarked no later than
September 22, 2017, The Service will
consider all comments on the scope of
the draft EIS analysis that are received
or postmarked by this date. Comments
received or postmarked alter this date
will be considered to the extent
practicable.

Public meetings: The Service will
conduct four public scoping meetings:

Two in Madras, Oregon, and two in
Bend, Oregon. The two Madras scoping
meetings will be held on August 14,
2017, [rom 2 o 4 p.m. and 6 to 8 p.m.,
respectively, and the two Bend scoping
meetings will be held on August 15,
2017, from 2 lo 4 p.m. and 6 to 8 p.m,,
respectively.

ADDRESSES: To request further
information or submit written
comments, please use one of the
following methods and note that your
information request or comment is in
reference to the development of the
Deschutes Basin HCP and the
preparation of the associated drafl EIS;

e [.5. mail: U.S. Fish and Wildlife
Service, Bend Field Office, Attn; Peter
Lickwar, 63095 Deschutes Market Road,
Bend, Oregon 97701-9857.

s In-person Drop-off, Viewing, or
Pickup: Call (541) 383-7146 to make an
appointment during regular business
hours to drop off comments or view
received comments at the above
location. Written comments will also be
accepled at the public meelings.

o Email: peter_lickwar@fws.gov.
Include “Deschutes River Basin HCP-
draft EIS" in the subject line of the
message.

e Fax:U.S. Fish and Wildlife Service
at 541-383-7638; Atin: Peter Lickwar.

We request that vou send comments
by only one of the methods described
above. See the Public Availability of
Comments section below for more
information.

Pulilic meetings: The addresses of the
scoping meelings are as [ollows:

Madras, Orezon: Inn al Cross Keys
Station, 66 NW Cedar St, Madras, OR
97741,

Bend, Oregan: 1.5, Foresl Service
Building, 63095 Deschutes Market Road,
Bend, OR 97701.

FOR FURTHER INFORMATION CONTACT:
Peter Lickwar, U.S. Fish and Wildlife
Service, (see ADDRESSES above); email at
peter_lickwar@fws.gov or telephone
541-383-7146. Il you use a
telecommunications device for the deal,
please call the Federal Relay Service at
B00-877-8339.

SUPPLEMENTARY INFORMATION: The
Service intends to prepare a draft EIS in
accordance with the requirements of
NEPA to evaluate the potential impacts
on the human environment caused by
alternatives to the Deschules River
Basin HCP. The Deschutes River Basin
HCP is being prepared in support of a
request for an ESA ITP or ITPs
authorizing incidental take of listed
species caused by covered activities.
The potential applicants for the ITP(s)
include the City of Prineville, the
Arnold Irrigation District, Central
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Oregon Irrigation District, North Unit
Irrigation District, Ochocao Irrigation
District, Swalley Irrigation District,
Three Sisters Irrigation District, Tumalo
Irrigation District, and the Lone Pine
Irrigation District in Oregon, These eighl
irrigation districts (Disiricts) comprise
the DBBC.

We are also announcing the initiation
of a public scoping period to engage
Federal, Tribal, State, and local
governments and the public in the
identificalion of issues and concerns,
potential impacts, and possible
alternatives to the proposed action for
consideration in the draft EIS. The
conservalion measures in the Deschules
River Basin HCP would be designed to
minimize and mitigate impacts caused
by the take of covered listed species that
may resull from the storage, release,
diversion and return of irrigation water
by the Districts and the City of
Prineville.

This notice was prepared pursuant 1o
pursuant to section 10{c) of the ESA (16
U.5.C. 1521 et seq.), and the
requirements of NEPA (42 U.S.C. 4321
el seq.), and ils implementing
regulations in the Code of Federal
Regulations at 40 CFR 1506.6. The
primary purpose of the scoping process
is for the public and other agencies lo
assist in developing the draft EIS by
identifying importan! issues and
identifving alternatives that should be
considered.

The NMFS is a cooperating agency in
the draft EIS process, and intends lo
adopt the draft EIS to address the
impacts ol issuing an I'TP addressing
listed species under its jurisdiction.

Background

Section 9 of the ESA prohibits “take”
of fish and wildlife species listed as
endangered under section 4 (16 U.S.C.
1538 and 16 U.S.C. 1533, respectively).
The ESA implementing regulations
extend, under certain circumstances, the
prohibition of take to threatened species
{50 CFR 17.31). Under section 3 of the
ESA, the term “take” means to “harass,
harm, pursue, hunt, shoot, wound, kill,
trap, capture, or collect, or altempl to
engage in any such conduct™ (16 U.S.C.
1532(19)). The term “harm”™ is defined
by regulation as “'an act which actually
kills or injures wildlife. Such acts may
include significant habitat modilication
or degradation where it actually kills or
injures wildlife by significantly
impairing essential behavioral patterns,
including breeding, feeding, or
sheltering” (50 CFR 17.3). The term
“harass™ is delined in the regulations as
“an intentional or negligenl act or
omission which creates the likelihood of
injury to wildlife by annoying it to such

an exlent as to significantly disrupt
normal behavioral patterns which
include, but are not limited to, breeding,
feeding, or shellering” (50 CFR 17.3).

Under section 10(a) of the ESA, the
Service may issue permils to authorize
incidental take of listed fish and
wildlife species. “Incidental take™ is
defined by the ESA as take thal is
incidental to, and not the purpose of,
carrying out an otherwise lawful
activity, Section 10(a){1)(B]) of the ESA
contains provisions for issuing ITPs Lo
non-Federal entities for the take of
endangered and threatened species,
provided the [ollowing criteria are met:

» The taking will be incidental;

# The applicant will, to the maximum
exlent practicable, minimize and
mitigate the impact of such taking;

» The applicant will develop a
proposed HCP and ensure that adequate
funding for the plan will be provided;

e The taking will nol appreciably
reduce the likelihood of the survival
and recovery of the species in the wild;
and

e The applicant will carry out any
other measures that the Service may
require as being necessary or
':imeprialu for the purposes of the HCP,

egulations governing permits for
endangered and threatened species are
al 50 CFR 17.22 and 17.32.

Plan Area

The Plan Area for the Deschutes River
Basin HCP covers approximalely 10,700
square miles of land in central Oregon.
Bounded by the Cascades Mounlains on
the west, the Ochoco Mounlains on the
gast, and the Columbia River to the
north, the Deschutes River Basin
includes six major tributaries above
Lake Billy Chinook. Tributaries to the
Deschules River above the lake include
the Crooked River, Metolius River, Little
Deschutes River, Crescent Creek,
Tumalo Creek, and Whychus Creek.
Major tributaries of the lower Deschules
River include Shitike Creek, Trout
Creek, Warm Springs River, and the
White River. The first water diversions
in the Deschutes River Basin started in
the late 1860s, however, irrigation
districts did nol starl to form until circa
14900.

The eight irrigation districts (Districls)
are quasi-municipal corporations
formed and operated under Oregon
State law to distribute water to irrigalors
within designated district boundaries.
The Districts span Crook, Deschutes,
Jefferson, Klamath, and Wasco counties
in Oregon. The Districts lie along and
utilize the waters of the Deschutes River
and its tributaries, including the Little
Deschutes River, Crescent Creek,
Crooked River, Ochoco Creek, Tumalo

Creek, Whychus Creek, and a number of
smaller tributaries within the grealer
Deschutes River Basin. The City of
Prineville (City), located in Crook
County, is a municipality of aboul 7,350
residents, The City lies at the
confluence of the Crooked River and
Ochoco Creek, and has an economy
based on agriculture and light industry.

The goals of the proposed Deschutes
River Basin HCP are to avoid and
minimize incidental take of the covered
species associated with the Districts’
and the City’s activities, and to mitigate
the impacts of unavoidable take,
primarily by modifying irrigation water
storage, release, and diversion
operations in the Deschutes River Basin,
including the mainstem Deschules River
and its tributaries. The Deschutes River
Basin HCP would provide a district-
wide permitting approach for the
Districts and the City, The proposed
term for the Deschutes River Basin HCP
and I'TP(s) is from 20 o 40 vears.
Covered Activities

The Districts and the City are seeking
incidental take authaorization under the
ESA for activities that they conduct,
permit, or otherwise authorize. The
proposed covered activities may
include, but are not limited 1o
Operation and maintenance of storage
dams and reservoirs; operation and
maintenance of diversions, pumps, and
intakes; operation and maintenance of
water conveyance and delivery systems;
diversion of water; return How; and
conservation measures and associated
construction activities,

Covered Species

Covered species under the proposed
Deschules River Basin HCP include
threatened and endangered species
listed under the ESA, and currently
unlisted species that have the polential
to become listed during the life of the
HCP. The Districts and the City are
proposing to seek incidental take
coverage for three federally listed
species, and two non-listed species. The
Deschutes River Basin HCP would
provide long-term conservation and
management of these species, which are
discussed in more detail in the
following paragraphs.

The Oregon spotled frog (Rona
prefiosa) is a native aquatic species
endemic to the Pacific Northwesl. It was
federally listed as threatened under the
ESA on September 29, 2014 (79 FR
51658).

The bull trout (Salvelinus
confluentus) is a member of the genus
Char, and is native ta Oregon. The bull
trout has specific habitat requirements
that influence its abundance and
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distribution. The bull trout is seldom
found in waters where lemperatures
exceed 59 to 64 degrees Fahrenheit. The
final listing determination of threatened
status for the bull trout in the
coterminous United States was made on
November 1, 1999 (64 FR 58910).

The steelhead (Oncorhynchus mykiss)
in the Deschutes River Basin is part of
the Middle Columbia River Distinct
Population Segment that was listed by
NMF'S as threalened, effective on
February 6, 2006 (71 FR 834). However,
on January 15, 2013, NMFS issued a
final rule that designated the steelhead
upstream of the Pelton Round Bulte
Hydroelectric Project on the Deschutes
River as a nonessential experimental
population (78 FR 2893). This
designation has an expiration date of 12
vears from the effective date of the rule.
Unlike other anadromous members of
the family Salmonidae, steelhead do not
necessarily die after spawning and
somelimes spawn more than once.

The Districts and the City also
propose to cover the following non-
listed species under NMFS jurisdiction
under the Deschutes River Basin HCP:
The sockeye salmon (Oncorhynchus
nerka), and the Middle Columbia River
spring-run Chinook salmon
{Oncorhynchus tshawytscha).

Draft Environmental Impact Statement

For purposes of NEPA compliance,
preparation of an EIS is required for
aclions thal are expectled or have the
potential to significantly impact the
human environment (40 CFR 1500-
1508).

To determine whether a proposed
Federal action would require the
preparation of an EIS, the Service must
consider two distinet factors: Context
and intensity (40 CFR 1508.27, Service
and National Marine Fisheries Service
HCP Handbook 2016). Context refers to
the geographic scale (local, regional, or
national) of significance of short and/or
long-term effects/impacts of a proposed
aclion. Inlensity refers to the severily of
the effects/impacts relative to the
affected settings, including the degree to
which the proposed action aflects: an
endangered or threalened species or
designated critical habitat; public health
or safety; scientific, historic or cultural
resources; or other aspects of the human
environment.

In determining whether the
preparation of an ELS is warranted, we
musl also consider the ten components
of intensity, as set forth under 40 CFR
1508.27(b):

1. Impacts that may be both benelicial
and adverse. A significant impact may
exist even if the Federal agency believes

that on balance the effect will be
beneficial.

2. The degree to which the proposed
aclion affects public health or safety.

3. Unique characteristics of the
geographic area such as proximity to
historic or cultural resources, park
lands, prime farmlands, wetlands, wild
and scenic rivers, or ecologically critical
areas.

4. The degree to which the effects on
the quality of the human environment
are likely to be highly controversial,

5. The degree to which the potential
impacts are highly uncertain or involve
unique or unknown risks.

6. The degree to which the action may
establish a precedent for [uture actions
with significant effects or represents a
decision in principle about a future
consideration.

7. Whether the action is related to
other actions with individually
insignificant bul cumulatively
significant impaclts.

8. The degree to which the action may
adversely affect districts, sites,
highways, structures, or objects listed in
or eligible for listing in the National
Register of Historic Places or may cause
loss or destruction of significant
scientific, cultural, or historical
resOurces.

9. The degree to which the action may
adversely affect an endangered or
threatened species or its habitat that has
been determined to be critical under the
ESA.

10. Whether the action threatens a
violation of Federal, state, or local law
or requirements imposed for the
protection of the environment,

In this case, and afler considering the
above factors, the Service has
delermined that the Deschutes River
Basin HCP=ITP action has the potential
to significantly impact the human
environment for the following reasons:

The Deschutes River Basin
encompasses 10,500 square miles in
Central Oregon and the Deschutes River
is a major tribulary to the Columbia
River. On that basis, the covered area is
of local, regional, and national
significance.

The Applicants store, manage, and
release waler from the Deschutes River
and its reservairs for irrigation and
municipal purposes. Hundreds of miles
of lFFlr;:]l]I]ﬂ LI]]'IV[""(]HL,[‘ 33!*.1?[1‘1\. are
managed by the Applicanis. Under the
IJP..'u:.hule.', River Basin HCP,
modernization of these convevance
systems, which is already underway, is
a covered activity that is likely to result
in water conservation for farmers and
listed species, and take decades to
complete. Some portions of the
conveyance systems have been listed on

the National Historic Register, and will
require additional analysis under NEPA,
The covered activities may affect four
ESA-listed species (the Oregon spotted
frog, steelhead, spring chinook and the
bull trout) and their critical habitat that
by virtue of their listings and
designations are of local, regional, and

national significance. Given the
geographic scale of the HCP and the
nature and scope of the covered
activities and species, the context and
intensity of potential adverse and
beneficial impacts of implementing the
HCP on the human environment are
likely to be of local, regional, and
nalional significance,

The Service performed internal NEPA
scoping for the Deschules River Basin
HCP-ITP action in close coordination
with NMFS as a cooperaling agency.
During thal internal scoping process,
Service and NMFS staff reviewed the
proposed ITP action and the purpose
and need for taking the action, and
identified the environmental issues
requiring detailed analysis as well as
identified connected, similar, and
cumulative actions. The internal
scoping analysis concluded thal the
proposed TP action:

¢ Involves instream [low and habitat
restoration decisions that significantly
affect biodiversity and ecosystem
functions across a large ﬂe-or,l,raphw area;

» [nvalves mdnd;,omvnl ecisions that
are significantly controversial;

* Has highly uncertain effects or
invalve unique or unknown risks lo
biological, physical or other faclors;

» Establishes precedents for future
actions with significant effects;

» Will contribute to other
individually insignificant but
cumulatively significant impacts;

« Will have positive effects on
wetlands, rivers, and ecologically
critical areas bul may have adverse
effects on historic resources (canals) and
farmlands;

= May affect some areas covered by
the National Historic Preservation Acl;

» Will adversely affect endangered or
threatened species, their critical habitat,
or other non-larget species; and

¢ Will have social or economic
impacts interrelated with significant
nalural or physical environmental
effects.

The Service also delermined with
NMFS that the proposed Deschutes
River Basin HCP—ITP action: Is of
sufficient size and complexity to
warrant an EIS; is similar to previous
HCP’s issued in the Pacific Northwest
that likewise required the preparation of
an EIS; and may have significant effects
on the human environment. On that
basis and in accordance with
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regulations at 40 CFR 1501.4, 1507.3,
and 1508.27, the Service believes
preparation of an EIS is warranted. As
such, we do not inlend to prepare an
environmental assessment for this
aclion,

Therefore, before deciding whether Lo
issue an I'TP(s) for the Deschutes River
Basin HCP, we will prepare a draft EIS
to analyze the environmental impacts
associated with this action. As noted
above, NMFS is a cooperating agency in
the draft EIS process, and intends to
adopt the draft EIS to address the
impacts on the human environment of
issuing an I'TP(s) addressing listed
species under ils jurisdiction.

Under NEPA, a reasonable range of
alternatives to a proposed project is
developed and considered in the
Service's environmenlal review
document. In the drafl EIS, the Service
will consider the lollowing allernatives:
(1) No action (no ITP issuance); (2) the
proposed acltion, which includes the
issuance of take authorizations as
described in the proposed Deschutes
River Basin HCP; and (3) a range of
additional reasonable alternatives,
Alternatives considered for analysis in a
draft EIS for an HCP may include:
Variations in the permit term or permit
structure; the level of take allowed; the
level, location, or type of minimization,
mitigation, or monitoring provided
under the HCP; the scope of covered
activities; the list of covered species; or
a combination of these factors.

The draft EIS will identify and
analvze the potential direct, indirect,
and cumulative impacts of Service
authorization of incidental take under
permit issuance and of implementing
the proposed Deschules River Basin
HCP on biological resources, land uses,
utilities, air quality, water resources,
cultural resources, socioeconomics and
environmental justice, recreation,
aesthetics, and other environmental
issues thal could occur with
implementation of each alternative. The
Service will also identify measures,
consistent with NEPA and other
relevant considerations of national
policy, to avoid or minimize any
significan!t impacts of the proposed
action on the quality of the human
environmenlt, Following completion of
the draft EIS, the Service will publish a
notice of availability and a request for
comment on the draft EIS and the
applicants’ permit application(s), which
will include a draft of the proposed
Deschutes River Basin HCP.

Public Scoping

The primary purpose of the scoping
process is for the public to assist the
Service, Districts, and the City in

developing a draft EIS by identifying
importan! issues and allernatives related
1o the applicants’ proposed action. The
scoping meetings will include
presentations by the Service, Districls,
and the City followed by informal
questions and discussions. The Service
welcomes writlen comments from all
interested parties in order to ensure we
identify a full range of issues and
alternatives related to the proposed
permit request. The Service requests
that comments be specific. In particular,
we seek comments on the following:

1. Management issues and goals to be
considered in the development of the
HCP;

2, Existing environmental conditions
in the Districts and the City;

3. Other plans or projects that mighl
be relevant to this proposed project;

4, Permit duration;

5. Areas and specific landforms that
should or should not be covered;

6. Biological information concerning
species in the proposed plan area;

7. Relevanlt data concerning these
species;

8. Additional information concerning
the range, distribution, population size,
and population trends of the covered
species;

9, Current or planned activities in the
Plan Area and their possible impacts on
the covered species;

10. Species that should or should not
be covered;

11. Covered activities including
potential avoidance, minimization, and
miligalion measures;

12, Monitoring and adaptive
management provisions;

13, Funding suggestions; and

14, Allernatives for analysis,

We will accept written comments at
the public meetings, You may also
submil written commenls to the Service
at our .5, mail address, by email, or by
fax (sec ADDRESSES above). Once the
drafl EIS and draft HCP are prepared,
there will be further opportunity for
public comment on the content of these
documents through an additional 90-
day public comment period.

Public Availability of Comments

Comments and materials we receive,
as well as supporting documentation we
use in preparing the draft EIS, will
become part of the public record and
will be available for public inspection
by appointment, during regular business
hours, al the Service’s Bend Field Office
(see FOR FURTHER INFORMATION CONTACT
section). Before including vour address,
phone number, email address, or other
personal identifying information in your
comment(s), vou should be aware that
vour entire comment(s)—including your

personal identifving information—may
be made publicly available at any lime.
While you can ask us in your
comment(s) to withhold your personal
identifying information from public
review, we cannot guarantee that we
will be able to do so.

Reasonable Accommodation

Persons needing reasonable
accommodations to attend and
participate in the public meeting should
contact Peter Lickwar (see FOR FURTHER
INFORMATION CONTACT). To allow
sufficient time lo process requests,
please call no later than August 1, 2017,
Information regarding the applicants’
proposed action is available in
alternative formals upon request,

Authority

The environmental review of this
project will be conducted in accordance
with the requirements of the NEPA of
1969 as amended (42 U.S.C. 4321 af
seq.), Council on Environmental Quality
Regulations (40 CFR parts 1500-1508),
other applicable Federal laws and
regulations, and applicable policies and
procedures of the Service. This notice is
furnished in accordance with 40 CFR
1501.7 of the NEPA regulations to
obtain suggestions and information from
other agencies and the public on the
scope ol issues and allernatives to be
addressed in the draft EIS.

Theresa E. Rabot,

Deputy Regional Direclor, Pacific Region, U.S.
Fish and Wildlife Service, Portland, Oregon,
[FR Doc. 2017-15479 Filed 7-21-17: $:45 am)|
BILLING CODE 4333-15-P

DEPARTMENT OF THE INTERIOR

National Park Service

[NPS-WASO-NAGPRA-23496;
PPWOCRADNO-PCUOORP14.R50000]

Notice of Intent To Repatriate Cultural
Items: Cincinnati Art Museum,
Cincinnati, OH

AGENCY: National Park Service, Interiar.
ACTION: Nolice.

SUMMARY: The Cincinnati Art Museum,
in consultation with the appropriate
Indian Tribes or Native Hawaiian
organizations, has determined that the
cultural items listed in this nolice meel
the definition of sacred objects. Lineal
ndanlts or representatives of any
Indian Tribe or Native Hawaiian
organization not identified in this notice
that wish to claim these cultural items
should submit a wrillen requesl to the
Cincinnati Art Museum. If no additional
claimanis come forward, transfer of










U.S. Fish & Wildlife Service

Deschutes River Basin
Habitat Conservation Plan (HCP)

Providing reliable water for farmers and residents in the Deschutes Basin
while conserving fish, wildlife, and water resources for future generations.

Deschutes HCP

Planning Area A U.S. Fish and Wildlife Service (Service) is

working with the Deschutes Basin Board of
Control, City of Prineville, NOAA Fisheries,
the Bureau of Reclamation, and others to
develop a 20-40 year HCP that will ensure
sufficient, reliable water is available for
the people and wildlife of the Deschutes

L River Basin.
ferd Y,
P ' This HCP will become part of an
VBend application for one or more Endangered
N\ Species Act incidental take permits
= authorizing the incidental take of listed
LaPing. & species caused by activities covered under

this plan (e.g., operation, maintenance,
and construction of water storage and
delivery systems).

The HCP will cover ~10,700 mi? of land in the Deschutes River Basin of central Oregon. This Basin
includes six major tributaries above Lake Billy Chinook. (Credit: USFWS).



Species Addressed

Three Federally-threatened (T) and two non-listed (NL) species. The Service has jurisdiction over
Oregon spotted frog (T) and bull trout (T). NOAA is lead for steelhead (T), sockeye salmon (NL),
and spring Chinook salmon (NL).

Bull trout habitat in the

What are HCPs?

HCPs are planning documents required as
part of an application for an incidental take
permit. They describe the anticipated
effects of the proposed taking; how those
impacts will be minimized, or mitigated;
and how the HCP is to be funded.

HCPs can apply to both listed and non-
listed species, including those that are
candidates or have been proposed for
listing. Conserving species before they are
in danger of extinction or are likely to

Bull trout (Credit:
J.Sartore/National Geographic)

Deschutes River Basin
(Credit: USFWS) become so can also provide early benefits
and prevent the need for listing. TR s
Oregon spotted frog (Credit:
https://www.fws.gov/endangered/what- T. Waterstrat/USFWS)
we-do/hcp-overview.html
Stay Connected:

Questions? Call: (541) 383-7146 and ask for Peter Lickwar or Bridget Moran.
Visit our Deschutes HCP Webpage: http://bit.ly/DeschutesHCP
Follow us on Facebook: http://bit.ly/OFWOfacebook
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The Deschutes Basin Habitat
Conservation Plan (DBHCP)

= An HCP is required for activities covered by an
Incidental Take Permit issued under the Federal
Endangered Species Act

s Deschutes Basin HCP will modify Irrigation District
and City of Prineville activities to minimize and
mitigate the impacts of those activities on the
species covered by the Incidental Take Permits

= Has been in collaborative development since 2010

DBHCP August 14 -15, 2017



DBHCP Covered Parties

m Eight Irrigation Districts of the Deschutes Basin Board
of Control (DBBC)

. Arnold Irrigation District (AID)

. Central Oregon Irrigation District (COID)
- Lone Pine Irrigation District (LPID)

- North Unit Irrigation District (NUID)

- Ochoco Irrigation District (OID)

. Swalley Irrigation District (SID)

- Three Sisters Irrigation District (TSID)

- Tumalo Irrigation District (TID)

m City of Prineville, Oregon

DBHCP August 14 -15, 2017
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DBHCP Covered Species

= Bull Trout

= Middle Columbia River Steelhead Trout

= Middle Columbia River Spring Chinook Salmon
s Deschutes River Summer/Fall Chinook Salmon
s Sockeye Salmon

= Oregon Spotted Frog

DBHCP August 14 -15, 2017



DBHCP

DBHCP Covered Activities

s Storage and Release of Irrigation Water

Diversion of Irrigation Water

Conveyance and Delivery of Irrigation Water

Irrigation Return Flows
Existing Hydropower

City of Prineville Activities

August 14 -15, 2017



Storage and Release of Water
s Five Main Storage Reservoirs
= Crane Prairie Reservoir — Deschutes River; 4,900 acres
=  Wickiup Reservoir — Deschutes River; 11,200 acres
s Crescent Lake Reservoir — Crescent Creek; 4,008 acres
s Prineville Reservoir — Crooked River; 3,028 acres

s Ochoco Reservoir — Ochoco Creek; 1,060 acres

= Reservoirs store water in fall, winter and early spring;
and release water during irrigation season (Apr — Oct)

DBHCP August 14 -15, 2017
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Ochoco Reservoir

DBHCP August 14 -15, 2017



Storage and Release of Water

m Four Reregulating Reservoirs
s Haystack — North Unit Main Canal; 230 acres
= Upper Tumalo — Tumalo Feed Canal; 165 acres
s Watson — Whychus Creek Main Canal; 80 acres

s McKenzie Canyon — Whychus Creek Main Canal; 12 acres

s Operated to buffer short-term fluctuations in demand

DBHCP August 14 -15, 2017



Diversion of Water

= 19 Primary Diversion Structures
= Divert stored water and live (natural) flow

s Screened to prevent entrainment where
fish are present

s Passage for upstream and downstream movement
where fish are present

DBHCP August 14 -15, 2017
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North Canal Dam (Deschutes River)

DBHCP August 14 -15, 2017



Tumalo Creek Diversion

DBHCP August 14 -15, 2017



Tumalo Creek Diversion

DBHCP August 14 -15, 2017



Red Granary Diversion (Ochoco Creek)

DBHCP August 14 -15, 2017



Red Granary Diversion (Ochoco Creek)

DBHCP August 14 -15, 2017



Whychus Creek Diversion

DBHCP August 14 -15, 2017
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Diversion of Water

s 112 Pumps and Small Diversions
= Most are owned and operated by patrons
= Very small diversion rates

= Most are currently unscreened

DBHCP August 14 -15, 2017
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Conveyance and Delivery
of Water

= Collectively over 1,170 miles of canals, ditches and
pipelines

= Old canals are the focus of on-going water
conservation projects

» District authority/responsibility ends at point of
delivery to patron

DBHCP August 14 -15, 2017



Pilot Butte Canal

DBHCP August 14 -15, 2017



Pilot Butte Canal Piping Project

DBHCP August 14 -15, 2017



Lone Pine Pipe at Crooked River

August 14 -15, 2017

DBHCP



Return Flows

= 46 identified points where irrigation water is
returned to natural water body

s Operational spills from canals

s Surface runoff at downstream ends of Districts

DBHCP August 14 -15, 2017



Lone Pine Return to Crooked River

DBHCP August 14 -15, 2017



DBHCP August 14 -15, 2017



Existing Hydropower

s Eight hydropower generators on existing canals

= Siphon — Central Oregon Canal

= Juniper Ridge — Pilot Butte Canal

s Ponderosa — Swalley Main Canal

= Mile 45 — North Unit Main Canal

s Monroe Drop — North Unit Main Canal

= Watson — Whychus Creek Main Canal

s Watson Net Meter Micro — Whychus Creek Main Canal

s McKenzie — Whychus Creek Main Canal

DBHCP August 14 -15, 2017
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Juniper Ridge Hydroelectric Project

i August 14 -15, 2017



City of Prineville Activities

s Small diversions from Crooked River and Ochoco
Creek (as OID patron)

s Groundwater pumping for municipal use

s Discharge of treated effluent to Crooked River

DBHCP August 14 -15, 2017



DBHCP Covered Lands

m Beds, banks and waters of the following:
m Deschutes River (Crane Prairie Reservoir to mouth)
s Crescent Creek (Crescent Lake Reservoir to mouth)
s Little Deschutes River (Crescent Creek to mouth)
s [umalo Creek (lower 21.7 miles)

m  Whychus Creek (TSID Diversion to mouth)

DBHCP August 14 -15, 2017



DBHCP Covered Lands

= Crooked River (Prineville Reservoir to mouth)
s Ochoco Creek (Ochoco Reservoir to mouth)
s McKay Creek (Jones Dam to mouth)

m Lytle Creek (lower 5.7 miles)

s [rout Creek (Mud Springs Creek to mouth)

s Mud Springs Creek (lower 8 miles)

DBHCP August 14 -15, 2017
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Term of the DBHCP

= T0 be determined (20 — 50 years)

DBHCP August 14 -15, 2017



Need for the DBHCP

Effects of the Covered Activities
on the
Covered Species

DBHCP August 14 -15, 2017



Oregon Spotted Frog

s Distribution on the Covered Lands

s Crane Prairie Reservoir

= Wickiup Reservoir

s Deschutes River (Wickiup to Bend)

s Crescent Creek (downstream of Crescent Dam)

m Little Deschutes River

DBHCP August 14 -15, 2017



DBHCP

Oregon Spotted Frog

Affected by:

Fluctuation of reservoir levels
Seasonal high and low stream flows
Rapid changes in stream flow

All related to storage and release of irrigation water

August 14 -15, 2017



Bull Trout

s Distribution on the Covered Lands

s Deschutes River (upstream to Big Falls)

s Whychus Creek (upstream to RM 2.4)
s Crooked River (upstream to Opal Springs)

DBHCP August 14 -15, 2017



Bull Trout

s Affected by:

s Flow reductions during summer (irrigation diversions)
and winter (irrigation storage)

DBHCP August 14 -15, 2017



DBHCP

Steelhead Trout

Distribution on the Covered Lands
(current and potential)

Deschutes River (upstream to Big Falls)
Trout Creek and lower Mud Springs Creek
Whychus Creek (upstream to RM 37)
Crooked River (upstream to Bowman Dam)
Ochoco Creek (upstream to Ochoco Dam)
McKay Creek (upstream to RM 19)

August 14 -15, 2017



Steelhead Trout

s Affected by:

s Flow reductions during summer (irrigation diversions)
and winter (irrigation storage)

s Return flows

DBHCP August 14 -15, 2017



Chinook Salmon

s Distribution on the Covered Lands
(current and potential)

s Deschutes River (upstream to Big Falls)
s Whychus Creek (upstream to RM 37)

s Crooked River (upstream to Bowman Dam)

DBHCP August 14 -15, 2017



Chinook Salmon

s Affected by:

s Flow reductions during summer (irrigation diversions)
and winter (irrigation storage)

s Return flows

DBHCP August 14 -15, 2017



Sockeye Salmon

s Distribution on the Covered Lands
(current and potential)

s Deschutes River (upstream to Big Falls)

s  Whychus Creek (upstream to RM 2.4)
s Crooked River (upstream to Opal Springs)

DBHCP August 14 -15, 2017



Sockeye Salmon

s Affected by:

s Flow reductions during summer (irrigation diversions)
and winter (irrigation storage)

DBHCP August 14 -15, 2017



- National Environmental Policy Act,
the Endangered Species Act,

and Habitat Conservation Plans

—




wsuihioes)  Na@tional Environmental Policy Act,
the Endangered Species Act,

and Habitat Conservation Plans

Why are we here?

* The DBBC and the City of Prineville are preparing a
Habitat Conservation Plan (HCP) for several
Deschutes River-dependent species.

* In response, USFWS will prepare an Environmental
Impact Statement (EIS) under the National
Environmental Policy Act (NEPA) for the HCP.

* Preparation of an EIS, triggers scoping.



ESA/NEPA Processes

NEPA and ESA Timeline
NEPA ESA (HCP)

Technical assistance to Applicant
# Plan area
» Covered activities
# Preliminary mitigation
» Template

Initial proposed HCP

Notice of Intent (NOI) Scoping

#30-day formal scoping period

Develop alternatives

Develop Administrative Draft [ Develop Administrative Draft
Environmental Impact Statement
(EIS)

Habitat Conservation Plan
[HCP)

Public Draft EIS B Public Draft HCP

wmm?‘mhmw Start Section 10
s Findings
Respond to comments on EfS and

HCP, modify documents as Start Section 7

necessary Biological Opinion

. Final HCP
Final EIS

Finalize NEPA Finalize Se(;trr;n 7 Biological
= Record of Decision (ROD) il

Finalize Section 10 Findings

»~ 30 days after Final EIS

Implementation
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Why do Scoping?
* Scoping engages the public and asks for input

* The process identifies significant environmental
issues for further analysis

e Other, less significant environmental issues, are
identified but further analysis may not be necessary.
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* Get involved to help us identify important
issues

* Give us your comments

the public comment period goes through September 22, 2017



NEPA Options

Notice of Intent (NOI)

Scoping
Notice of Availability (NOA)

of Draft HCP and Draft NEPA
document

Draft review period
Final document
Responses to comments
Final NOA

Categorical Exclusion

Decision document . ;
Questionairre

30-60 days
Optional
Optional

Finding of No Significant
Impact (FONSI)

60-90 days
v
v

30 days

Record of Decision (ROD)
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We want comments on:
— Alternatives to the proposed action

— Measures to avoid, mitigate, or minimize effects
— Existing environmental conditions in the basin
— Permit duration

— Covered species and activities

— Biological goals and objectives of the HCP

— Any other significant issues



U.S.
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National Environmental Policy Act

o)

’*ﬁ”—}"'ﬂ“!‘ ‘t-'.
The NEPA process:

* |s required for the Service to approve an Applicants’
HCP.

* Helps the Service make decisions based on our
understanding of the environmental consequences of
approving the HCP.

* Is used to identify and take actions that protect, restore,
and enhance the environment.

* Analyzes the effects of all the alternatives considered.
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National Environmental Policy Act

NEPA considers the impacts of a federal action on
elements of the human environment such as:

e water quality

e wetlands

e air quality

e socio-economic and cultural resources

e fish and wildlife species including ESA-listed
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Environmental Impact Statement and

Habitat Conservation Plans

Service will prepare an EIS because the HCP is
likely to:

— Cover a significant portion of the basin
— Cover multiple species and multiple activities
— Cover water management activities in the basin

— Affect the human environment and listed species



FISH & ‘Wl]..DL.IFE

Environmental Impact Statement

What does an EIS include?
® Purpose and need for the action
¢ Alternatives (no action, proposed action, others)
® Affected environment
® Environmental effects of the alternatives

e Cumulative effects
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Endangered Species Act
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Endangered Species Act
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Purpose

* To protect and recover imperiled species and the
ecosystems upon which they depend.




Endangered Species Act

Speaes listed as endangered or threatened:

* ‘Threatened’ means a species is likely to
become endangered within the foreseeable
future throughout all or a significant portion
of its range.

* ‘Endangered’ means a species is in danger of
extinction throughout all or a significant
portion of its range.



Endangered Species Act (ESA)

ESA protects endangered and threatened
species and their habitats by prohibiting
“take”

* Take means “to harass, harm, pursue,
hunt, shoot, wound, kill, trap, capture,
or collect or to attempt to engage in any
such conduct.”



FISH & ‘Wl]..DL.IFE

Endangered Species Act (ESA)

 Section 9 of the ESA states it is unlawful for

anyone to take endangered or threatened
species.

However....

e Section 10 of the ESA allows incidental take of
threatened and endangered species, if take

occurs under an approved habitat conservation
plan.
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Habitat Conservation Plans

* Incidental Take refers to take that results from
carrying out an otherwise lawful activity (for
example, residential and commercial development,
or road construction)

* A Habitat Conservation Plan is a voluntary plan
developed by a non-Federal applicant
in order to receive an incidental take permit.
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Habitat Conservation Plans

The Applicant’s HCP must describe and include:
* Impacts likely to result from the taking of the species

* Measures the applicants will take to minimize and
mitigate impacts

* Adequate funding to perform those measures

* Alternative actions that would not result in take and
reasons those alternatives are not being used

* Additional measures as required by the Service



U.S.
FISH & WILDLIFE
SERVICE

Habitat Conservation Plans

To approve the Applicant’s HCP and issue an incidental take permit,
the Service must determine:

* Taking is incidental

* The Applicants will, to the maximum extent practicable,
minimize and mitigate the impacts of the taking

* The Applicants ensure adequate funding for the plan

* The taking will not appreciably reduce the likelihood of the
survival and recovery of the species in the wild

* Any measures required by the Service will be met
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Next Steps/Timeline

- NEPA Scoping
-Public comment period ends 9/22/2017

* Draft EIS and draft HCP
— Public comment period (2018)

* Final EIS and final HCP
— Public comment period (2019)

 HCP Implementation



Contact Us

Send comments to:
Peter Lickwar peter_lickwar@fws.gov

More information:
http://bit.ly/DeschutesHCP

August 14-15, 2017









U.S. Fish & Wildlife Service

Deschutes River Basin
Habitat Conservation Plan (HCP)

Providing reliable water for farmers and residents in the Deschutes Basin
while conserving fish, wildlife, and water resources for future generations.

Deschutes HCP

Planning Area A U.S. Fish and Wildlife Service (Service) is

working with the Deschutes Basin Board of
Control, City of Prineville, NOAA Fisheries,
the Bureau of Reclamation, and others to
develop a 20-40 year HCP that will ensure
sufficient, reliable water is available for
the people and wildlife of the Deschutes

L River Basin.
ferd Y,
P ' This HCP will become part of an
VBend application for one or more Endangered
N\ Species Act incidental take permits
= authorizing the incidental take of listed
LaPing. & species caused by activities covered under

this plan (e.g., operation, maintenance,
and construction of water storage and
delivery systems).

The HCP will cover ~10,700 mi? of land in the Deschutes River Basin of central Oregon. This Basin
includes six major tributaries above Lake Billy Chinook. (Credit: USFWS).



Species Addressed

Three Federally-threatened (T) and two non-listed (NL) species. The Service has jurisdiction over
Oregon spotted frog (T) and bull trout (T). NOAA is lead for steelhead (T), sockeye salmon (NL),
and spring Chinook salmon (NL).

Bull trout habitat in the

What are HCPs?

HCPs are planning documents required as
part of an application for an incidental take
permit. They describe the anticipated
effects of the proposed taking; how those
impacts will be minimized, or mitigated;
and how the HCP is to be funded.

HCPs can apply to both listed and non-
listed species, including those that are
candidates or have been proposed for
listing. Conserving species before they are
in danger of extinction or are likely to

Bull trout (Credit:
J.Sartore/National Geographic)

Deschutes River Basin
(Credit: USFWS) become so can also provide early benefits
and prevent the need for listing. TR s
Oregon spotted frog (Credit:
https://www.fws.gov/endangered/what- T. Waterstrat/USFWS)
we-do/hcp-overview.html
Stay Connected:

Questions? Call: (541) 383-7146 and ask for Peter Lickwar or Bridget Moran.
Visit our Deschutes HCP Webpage: http://bit.ly/DeschutesHCP
Follow us on Facebook: http://bit.ly/OFWOfacebook




Introduction

Why should we save endangered
species? Congress answered this
question in the introduetion to the
Endangered Species Act of 1973
(Act), recognizing that endangered
and threatened species of wildlife
and plants “are of esthetic, ecological,
educational, historical, recreational,
and seientifie value to the Nation and
its people.”

After this finding, Congress said

that the purposes of the Aect are “.

.. to provide a means whereby the
ecosystems upon which endangered
species and threatened species depend
may be conserved [and] to provide a
program for the conservation of such .
Habitat Conservation
Plans (HCPs) under section 10(a)(1}(B)
of the Act provide for partnerships with
non-Federal parties to conserve the
ecosystems upon which listed species
depend, ultimately contributing to their
recovery.

What are HCPs?

HCPs are planning documents
required as part of an application for an
incidental take permit. They deseribe
the anticipated effects of the proposed
taking; how those impaets will be
minimized, or mitigated; and how the
HCP is to be lunded.

HCPs can apply to both listed and
nonlisted species, including those that
are candidates or have been proposed
for listing. Conserving species before
they are in danger of extinetion or are
likely to become s0 can also provide
early benefits and prevent the need for
listing.

Who needs an incidental take permit?
Anyone whose otherwise-lawful
activities will result in the “incidental
take” of a listed wildlife species needs
a permit. The U.S. Fish and Wildlife
Service (FWS) can help determine
whether a proposed project or action is
likely to result in “take” and whether

U.S. Fish & Wildlife Service

Habitat Conservation Plans
Under the Endangered

Species Act

The endangered Californin tiger salamonder is amonyg the listed species ineluded in the
Fast Contie Costa County Habitat Conservation Plan.

an HOP is needed. FWS staff can

also provide technical assistance to
help design a project to avoid take.

For example, the project could be
designed with seasonal restrietions on
construetion to minimize disturbance to
a species.

What is the benefit of an incidental
take permit and habitat conservation
plan to a private landowner?

The permit allows the permit-holder
to legally proceed with an activity that
would otherwise result in the unlawful
take of a listed species. The permit-
holder also has assurances from the
FWS through the “No Surprises”
regulation.

What is “take”?

The Act defines “take” as*. . . to
harass, harm, pursue, hunt, shoot,
wound, kill, trap, capture, or collect,
or Lo attempt to engage in any such
conduet.” “Harm” includes significant
habitat modification that actually kills
or injures a listed species through
impairing essential behavior such as
breeding, feeding, or sheltering.

Section 9 of the Act prohibits the

take of endangered and threatened
species. The purpose of the incidental
take permit is to exempt non-Federal
permit-holders—such as States

and private landowners— from

the prohibitions of section 9, not to
authorize the activities that result in
take.

What do habitat conservation plans
do?

In developing habital conservation
plans, people applying for incidental
take permits describe measures
designed to minimize and mitigate the
effects of their actions— to ensure
that species will be conserved and to
contribute to their recovery.

Habitatl conservation plans are
required to meet the permit isguance
criteria of section 10(a)(2)(B) of the Act:

* (i) taking will be incidental;

« (ii) the applicant will, to the
maximum extent practicable,
minimize and mitigate the impacts of
the taking;
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e (iii) the applicant will ensure that
adequate funding for the plan will be
provided;

» (iv) taking will not appreciably
reduce the likelihood of the survival
and recovery of the species in the
wild: and

+ (v} other measures, as required by
the Secretary, will be met.

What needs to be in HCPs?

Section 10 of the Act and its
implementing regulations define the
contents of HCPs. They include:

» an assessment of impacts likely to
result from the proposed taking of
one or more federally listed gpecies.

« measures that the permit applicant
will undertake Lo monitor, minimize,
and mitigate for such impacts, the
funding available to implement such
measures, and the procedures to deal
with unforeseen or extraordinary
circumstances.

= alternative actions to the taking
that the applicant analyzed, and the
reasons why the applicant did not
adopt such alternatives,

« additional measures that the Fish
and Wildlife Serviee may require.

HCPs are also required to comply with
the Five Points Policy by including:

1. biological goals and objectives,
which define the expected biological
otteome for each species covered by
the HCP;

2. adaptive management, which
includes methods for addressing
uncertainty and also monitoring
and feedback to biological goals and
objectives;

3. monitoring for compliance,
effectiveness, and effects:

4. permit duration which is determined
by the time-span of the project and
designed to provide the time needed
to achieve biological goals and
address biological uncertainty; and

5. publie participation according to the
National Environmental Policy Act.

What are “No Surprises” assurances?
The FWS provides “No Surprises”
assurances to non-Federal landowners
through the section 10(a)(1)(B)

process. Essentially, State and

private landowners are assured

that if “unforeseen circumstances”
arise, the FWS will not require the
commitment of additional land, water,
or financial compensation or additional
restrictions on the use of land, water,
or other natural resources beyond the
level otherwise agreed to in the HCP
without the consent of the permit-
holder. The government will honor
these assurances as long as permit-
holders are implementing the terms
and conditions of the HCPg, permits,
and other associated documents in good
faith. In effect, the government and
permit-holders pledge Lo honor their
conservation commitments.

Are incidental take permits needed for
listed plants?

There are no Federal prohibitions
under the Act for the take of listed
plants on non-Federal lands, unless
taking those plants is in violation of
State law. However, the FWS analyzes
the effeets of the permit on listed plant
species because section T of the Act
requires that issuing an incidental take
permit may not jeopardize any listed
species, including plants. In general, it
is a good idea to include conservation
measures for listed plant species in
developing an HCP

What is the process for getting an
incidental take permit?

The applicant decides whether to
seek an incidental take permit. While
FWE stafl members provide detailed
guidance and technical assistance
throughout the process, the applicant
develops an HCP and applies for

a permit. The components of a
completed permit application are a
standard application form, an HCE
an Implementation Agreement (if
applicable), the application fee, and a
draft National Environmental Policy
Act (NEPA) analysis. A NEPA analysis
may result in a categorical exclusion,
an environmental assessment, or an
cnvironmental impact statement.

While processing the permit
application, the FWS prepares the
incidental take permit and a biological
opinion under section 7 of the Aet and
finalizes the NEPA analysis documents.
Consequently, incidental take

permits have a number ol associated
documents.

How do we know if we have listed
species on our project site?

For assistance, cheek with the
appropriate State fish and wildlife

ageney, Lhe nearest FWS field office, or
the National Marine Fisheries Service
(NMFS), for anadromous fish such as
salmon.

What kinds of actions are considered
mitigation?

Mitigation measures are actions that
reduee or address potential adverse
effects of a proposed activity on species
included in an HCE They should
address specific conservation needs

of the species and be manageable and
enforeeable. Mitigation measures

may take many forms, ineluding,

but not limited to, payment into an
eslablished conservation fund or
bank; preservation (via acquisition or
conservation easement) of existing
habitat; enhancement or restoration
of degraded or a former habitat;
establishment of buffer areas around
existing habitats; modifications of
land use practices, and restrictions

on aceess. Which type of mitigation
measure used for a specific HCP is
determined on a case by case basis, and
is based upon the needs of the species
and type of impacts anticipated.

What is the legal commitment of a
HCP?

Incidental take permits make binding
the elements of HCPs. While incidental
take permits have expiration dates,

the identified mitigation may be in
perpetuity. Violating the terms of an
incidental take permit may constitute
unlawful take under section 9 of the
Act.

Who approves an HCP?

The FWS Regional Director decides
whether to issue an incidental take
permit, based on whether the HCP
meets the eriteria mentioned above.

If the HCP addresses all of the
requirements listed above, as well as
those of other applicable laws, the FWS
issues the permit.

What other laws besides the
Endangered Species Act are involved?
In issuing incidental take permits, the
FWS complies with the requirements
of NEPA and all other statutes and
regulations, ineluding State and local
environmental/planning laws.

Who is responsible for NEPA
compliance during the HCP process?
The FWS is regponsible for ensuring
NEPA compliance during the HCP
process. However, if the Service does
not have sufficient stafl resources,

an applicant may, within certain
limitations, prepare the draft NEPA



analysis. Doing so can benefit the
applicant and the government by
expediting the application process and
permit issuance. In cases like this, the
FWS provides guidance, reviews the
document, and takes responsibility for its
scope, adequacy, and content.

Does the public get to comment on our
HCP? How do public comments affect
our HCP?
The Act requires a 30-day period for
publiec comments on applieations for
incidental take permits. In addition,
because NEPA requires public comment
on certain documents, the FWS operates
the two comment periods concurrently.
renerally, the comment period is 30
days for a Low Effect HCE 60 days for
an HCP that requires an environmental
assessment, and 90 days for an HCP
that requires an environmental impact
statement. The FWS considers public
comments in permil decisions.

What kind of monitoring is required for
a HCP, and who performs it?

Three types of monitoring may be
required: compliance, effectiveness, and
effects. In general, the permit-holder

is responsible for ensuring that all the
required monitoring occurs. The FWS
reviews the monitoring reports and
coordinates with the permit-holder il any
action is needed.

Does the Fish and Wildlife Service

try to accommodate the needs of HCP
participants who are not professionally
involved in the issues?

Because applicants develop HCPs,

the actions are considered private

and, therefore, not subject to public
participation or review until the FWS
receives an official application, The FWS
is committed to working with people
applying for permits and providing
technieal assistance throughout the
process Lo accommodate their needs.

However, the FWS does encourage
applicants to involve a range of parties,
a practice that is especially valuable

for complex and controversial projects.
Applicants for most large-seale, regional
HCPs choose to provide extensive
opportunities for publie involvement
during the planning process. [ssuing
permits is, however, a Federal action
that is subject to public review and
comment. There is time for such review
during the period when the FWS
reviews the information. In addition,
the FWS solicits public involvement and
review, as well as requests for additional
information during the scoping process
when an EIS is required.

Are independent scientists involved in
developing an HCP?

The views of independent scientists are
important in developing mitigation and
minimization measures in nearly all
HCPs. In many cases, applicants contact
experts who are directly involved in
discussions on the adequacy of possible
mitigation and minimization measures.
In other cases, the FWS incorporates
the views of independent scientists
indireetly through their participation in
listing documents, recovery plans, and
conservation agreements that applicants
reference in developing their HCPs.

How does the FWS ensure that species
are adequately protected in HCPs?

The FWS has strengthened the HCP
process by incorporating adaptive
management when there are species for
which additional seientifie information
may be useful during the implementation
of the HCE These provisions allow FWS
and NMF'S to work with landowners

to reach agreement on changes in
mitigation strategies within the HCP
area, if new information about the
species indicates this is needed. During
the development of HCPs, the FWS and
NMFS discuss any changes in strategy
with landowners, so that they are aware
of any uncertainty in management
strategies and have concurred with the
adaptive approaches outlined.

What will the FWS do in the event of
unforeseen circumstances that may
jeopardize the species?

The FWS will usge its authority to
manage any unforeseen circumstances
that may arise to ensure that species are
not jeopardized as a result of approved
HCPs. In the rare event that jeopardy to
the species eannot be avoided, the FWS
may be required to revoke the permit.

How can | obtain information on
numbers and types of HCPs?

Our national HCP database displaying
basic statistics on HCPs is available
online from our Habitat Conservation
Planning page at httpy//ecos.fws,
gov/eonserv_plans/servlet/gov.doi.hep.
servlets.PlanReportSelect?region=9&ty
pe=HCP

U. S. Fish and Wildlife Service
Endangered Species Program

4401 N. Fairfax Drive, Room 420
Arlington, VA 22203

703-358-2171
http://www.fws.gov/endangered/what-
we-do/hcp-overview.html

April 2011












Weidner, Emily <emily_weidner@fws.gov>

Fwd: Scoping comments
1 message

Lickwar , Peter <peter_lickwar@fws.gov=> Mon, Sep 25, 2017 at 9:27 AM
To: Emily Weidner <emily_weidner@fws.gov>

-——-—— Forwarded message --—---——

From: LAMB Bonnie <bonnie lamb@state.or.us>
Date: Fri, Sep 22, 2017 at 2:11 PM

Subject: Scoping comments

To: "Lickwar, Peter" <peter_lickwar@fws.gov=>

Hi Peter — Here are DEQ’s comments on the Deschutes HCP scoping process. Thanks for the opportunity to provide
comments.

Bonnie

Bonnie Lamb

DEQ Basin Coordinator

475 NE Bellevue Dr., Suite 110
Bend, OR 97701

(541) 633-2027

Peter Lickwar
USFWS Bend, Oregon
Phone 541-383-7146

-3 DEQ EIS Scoping Comments 092217, pdf
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

2 e 1 REGION 10
2 & © 1200 Sixth Avenue, Suite 900
b4
%, & Seattle, WA 98101-3140 OFFICE OF
e S ENVIRONMENTAL REVIEW
AND ASSESSMENT
September 21, 2017

Peter Lickwar

U.S. Fish and Wildlife Service
Bend Field Office

63095 Deschutes Market Road
Bend, OR 97701-9857

Dear Mr. Lickwar:

The EPA has reviewed the July 24, 2017 Federal Register Notice of Intent from the US Fish and
Wildlife Service to prepare a Draft Environmental Impact Statement for the Proposed Deschutes River
Basin Habitat Conservation Plan in Oregon (EPA Project Number 17-0034-FWS). Our comments are in
accordance with EPA responsibilities under the National Environmental Policy Act and Section 309 of
the Clean Air Act. Section 309 specifically directs the EPA to review and comment in writing on the
environmental impacts associated with all major federal actions.

The Deschutes River Basin HCP ia being prepared in response to a request for incidental take permits
under the Endangered Species Act. ITPs under the ESA would authorize the incidental take of federally-
listed species caused by permitted activities (i.e., the storage, release, diversion and return of irrigation
water). Species proposed for inclusion in the HCP include three federally-listed species (Oregon spotted
frog, bull trout, and steelhead) and two currently unlisted species that have the potential to become listed
during the life of the HCP (sockeye salmon and spring Chinook salmon). The potential applicants for the
ITPs include the Irrigation Districts that comprise the Deschutes Basin Board of Control: the Arnold
Irrigation District, Central Oregon Irrigation District, North Unit Irrigation District, Ochoco Irrigation
District, Swalley Irrigation District, Three Sisters Irrigation District, Tumalo Irrigation District, the Lone
Pine Irrigation District, and the City of Prineville.

According to the NOI, the EIS will evaluate a no action alternative; the proposed action, which would
include the issuance of take authorizations as described in the proposed HCP; and a range of additional
reasonable alternatives. As the EIS is developed, we encourage the Service to develop materials
(especially web-based materials) to help the public and decision-makers understand and engage in
dialogue about these alternatives. We also stress the importance of structuring the alternatives analysis
so that components of individual alternatives can be extracted or incorporated as appropriate in the Final
EIS. It should be possible for a hybrid alternative to emerge through the planning process, so long as it is
within the spectrum of the alternatives analyzed in the Draft EIS.

We commend the parties to the HCP for their recognition of the value and importance of aquatic habitats
in the Deschutes Basin and for their proactive efforts to conserve them. We also appreciate the DBBC’s
support, along with that of the Bureau of Reclamation, of the Deschutes Basin Study Work Group. This
work will be foundational to a robust analysis of HCP alternatives through the NEPA process.




Because the available scoping materials do not lay out specific alternative directions, it is difficult to
offer detailed comments or suggestions on how alternatives might be modified. Our attached comments
do, however, make suggestions related to providing an adequate range of alternatives and highlight key
issues that we recommend be addressed as the EIS is developed. We appreciate the opportunity to
participate early in the planning process. If you would like to discuss these comments, please contact me
at (503) 326-2859 or by electronic mail at kubo.teresa@epa.gov.,

Sincerely,
y7o l/‘&z_ﬂ
eresa Kubo
Office of Environmental Review and Assessment

Enclosure:

1. EPA Region 10 Scoping Comments on the NOI to Prepare a Draft Environmental Impact Statement
for the Deschutes River Basin Habitat Conservation Plan

]



EPA Region 10 Scoping Comments on the NOI to Prepare a Draft Environmental Impact
Statement for the Deschutes River Basin Habitat Conservation Plan (HCP)
September 21, 2017

Range of Alternatives

EISs should include a range of alternatives, which meet the stated purpose and need, goals and
objectives, and responds to issues identified during the scoping process. The alternatives analysis should
compare alternatives with respect to how well they respond to the stated purpose and need, goals and
objectives, and scoping issues.

The Council on Environmental Quality recommends that all reasonable alternatives be considered, even
if some of them could be outside the capability of the applicant or the jurisdiction of the agency
preparing the EIS.

In the interest of providing an adequate range of alternatives, we recommend the inclusion of a
conservation alternative, as well as an alternative that would emphasize meeting municipal and
agricultural needs. We recommend the conservation alternative broadly seek to maximize habitat
protection and restoration and include the following considerations:

e Stream flows in the Upper Deschutes that mimic the natural hydrograph of the river. In the
Upper Deschutes that would mean higher winter flows and lower summer flows. This would
require flow modification at Wickiup, Crane Prairie and Crescent reservoirs, as well as
conscrvation actions by the relevant irrigation districts;

e Increasing Deschutes River flows in the Middle Deschutes from the current protected flow of
134 ¢fs to the instream flow target of 250 cfs and increasing stream flow in Tumalo Creek from
the current protected flow of 17.2 cfs to 54 cfs. Multiple lines of evidence show reduced stream
temperatures at higher stream flows would be achieved through stream flow restoration in the
middle Deschutes River and Tumalo Creek;”

e Required minimum flows in the Crooked River (as determined by the relevant regulatory
agencies) during periods of drought;

¢ The inclusion of shaping flows during reservoir storage season (March 1 — April 15) to improve
Oregon Spotted Frog (OSF) breeding conditions and limit the potential for egg desiccation; and,

e Opportunities for habitat restoration (consider opportunities on Forest Service land such as Ryan
Ranch; areas around Wickiup Reservoir that could be physically modified to improve or create
habitat; opportunities on private land; opportunities on BLM land, such as the Casey Tract on the
Little Deschutes),

Water Quality

Water quality degradation is one of EPA’s primary concerns. We recommend that the EIS disclose
which waters may be impacted by the proposed HCP, the nature of the potential impacts, and the
specific pollutants likely to impact those waters. It should also report those waterbodies potentially
affected by the project that are listed on the State’s most current EPA-approved 303(d) list of impaired
waters. The EIS should describe any existing restoration and enhancement efforts for those waters, and

" hops//cequhss.doe.gov/NEPA/regs/40/1-10. HTM#2
* hutpe/ Awww upperdeschuteswatershedcouncil org/wp-content/uploads/20 16/ 12 /20 1 5-Middle-Deschures-River-nstreany Flow-

Restomation-and-Temperarure-Response FINAT pdf




how the project will coordinate with Oregon DEQ as they develop TMDLS for the rivers and streams in
the Upper Deschutes and Little Deschutes sub-basins. The EIS should also describe on-going protection
efforts, and any mitigation measures that will be implemented to avoid further degradation of water
quality within impaired waters. The state designates, and EPA approves, the applicable beneficial uses
and associated criteria for protecting surface waters. These, combined-with anti-degradation provisions,
are considered the state water quality standards. The anti-degradation provision of the CWA and State of
Oregon WQS apply to those waterbodies where WQS are currently being met. This provision prohibits
degrading the water quality unless a robust analysis shows that important economic and social
development necessitates some degradation. The EIS evaluation should determine and discuss how the
antidegradation provisions of the CWA and Oregon WQS would be met. See 40 CFR 131, as well as the
State of Oregon WQS, for more information regarding beneficial uses, water quality criteria, and
antidegradation policies and procedures.

Align Conservation Efforts with Current Landscape-Level Strategies

We support and encourage partnerships among federal, state, local, and non-governmental entities to
strategically and collaboratively conserve, restore, and maintain aquatic and wetland habitat. We
recommend that strategic efforts include the following:

Identify and prioritize the largest, most intact habitat patches;

Identify and establish corridors/connections between and among habitat patches;

Provide redundancy of habitats in the landscape;

Identify and protect important refugia and biodiversity hotspots for wetland dependent plant and

animal species;

e Restore degraded habitats, particularly those with the greatest potential for restoration and for
meeting landscape-level conservation strategies;

e Seek to complement, augment, and connect with the important conservation work occurring
within the planning area (such as at Ryan Ranch);

¢ Seek management agreements with landowners of working lands that contain remnant and/or
high quality habitat; and,

e Provide incentives to landowners to retain and maintain wetland habitats and to have compatible

land uses. '

Active Management to Restore and Maintain Aquatic Habitats in the Deschutes Basin.
Management activities, such as aquatic habitat and wetland restoration, the construction of cattle
exclosure fencing, and the removal and control of invasive species will be an important component of
species protection and recovery. These actions need to be legal, feasible with respect to cost/funding and
logistics, and reasonably acceptable to jurisdictions, landowners, and neighbors. We support the
inclusion of active management, as proposed above, among the covered activities.

Climate Considerations

The EIS should disclose the extent to which the HCP and potential issuance of an ITP would incorporate
consideration of future climate. It is projected that the Pacific Northwest could see rising stream
temperatures, which are expected to reduce cold-water fisheries habitat; changes in the timing and

length of seasons, which would influence changes in the ranges, phenology, community composition,
biotic interactions and behavior of plants, insects, and animals (including predatory species); and
increased winter rainfall, which will be accompanied by a reduction in snow pack, earlier snowmelts,
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and increased runoff. This will affect hydrology and reservoir operation, as well as the potential timing
and intensity of wildfire. The EIS should discuss the relevant potential effects of predicted future climate
scenarios on the proposed actions, and how the HCP and ITP(s) would incorporate mitigation,
adaptation, and education measures.

Monitoring and Adaptive Management
Monitoring and adaptive management will be critical to the success of the HCP. We recommend that
adaptive management plans include:
¢ A timeline for periodic reviews and adjustments, as well as a mechanism to consider and
implement additional mitigation measures, as necessary;
e Specific thresholds that would trigger changes in management actions, monitoring or mitigation;
Criteria for determining whether additional mitigation measures are needed; and,
e A commitment to implementation of the proposed monitoring plan.

Ecosystem Services

The HCP’s effects on ecosystem services, both positive and negative, should be analyzed and disclosed
in the EIS. Of key importance in this context is the role of salmon as a provisioning species. Salmon
produce highly valued food products harvested in various commercial, subsistence, and personal-use
fisheries across the North Pacific. Salmon are also a principal focus of the spiritual and cultural lives of
diverse native communities in the Pacific Northwest.

Salmon and steelhead also provide many ecosystem supporting services. Salmon are the principal food
item of many terrestrial wildlife species™* and a source of marine-derived nutrients to coastal lakes and
streams™®’ They also act as watershed engineers that structure streambed habitats and alter sediment
composition during spawning®. We recommend that these services be acknowledged, accounted for
using quantitative (where feasible) or qualitative means, and fully considered in decision making.

This analysis should include the following elements,” which are basic tenets of the NEPA process:
¢ Describe the Federal action;
o Identify and classify key ecosystem services in the location of interest, i.e., the affected
environment;
e Assess the impact of the Federal action on ecosystem services relative to the baseline;
Assess the effect of the changes in ecosystem services associated with the Federal action; and
* Integrate ecosystem services analyses into decision making.

* Willson, M. F., and K. C. Halupka. 1995, Anadromous fish as keysione species in veriebrate communities. Conservation Biology
0(3):489-497.

* Merz, 1. E., and P. B. Moyle. 2006. Salmon, wildlife, and wine: marine-derived nutrients in human-dominated ecosystems of central
California. Ecological Applications 16(3):999-1009,

 Bilby, R. E., Fransen, B. R., and P. B. Bisson. 1996. Incorporation of nitrogen and carbon from spawning coho salmon into the trophic
system of streams: evidence from stable isotopes. Canadian Journal of Fisheries and Aquatic Sciences 53:164-173

% Cederholm, C. J., M. D, Kunz, T. Murota, and A. Sibatani, 1999, Pacific salmon carcasses: essential contributions of nutrients and energy
for aquatic and terrestrial ecosystems, Fisheries 24:6-15.

7 Finney, B. P., I. Gregory-Eaves, 1. Swectman, M. S. V. Douglas, and J. P. Smol. 2000. Impacts of climate change on Pacific salmon
abundunce over the past 300 yeurs. Science 290.795-T99.

¥ Schindler, D. E., M. D. Scheuerell, J. W. Moore, $. M. Gende, T. B, Francis, and W, J. Palen. 2003. Pacific salmon and the ecology of
coastal ecosystems. Fronticrs in Ecology and the Environment 1(1%31-37.

? hitp://www2.epa.govieco-research/ecosystems-services




Cumulative Impacts

Cumulative impacts result when the effects of an action are added to other effects on a resource in a
particular place and within a particular time. It is the combination of these effects, and any resulting
environmental degradation, that should be the focus of cumulative impact analysis.

In analyzing the HCP alternatives, we recommend the EIS characterize resources, ecosystems and
communities in terms of their response to change and capacity to withstand stresses. The EIS should
focus on resources which are “at risk™ or have the potential to be significantly impacted under the
various alternatives.

The EPA has issued guidance on how we are to provide comments to lead federal agencies on the
assessment of cumulative impacts in Draft EISs, Consideration of Cumulative Impacts in EPA Review
of NEPA Documents, which can be found on the EPA‘S web site at:

The guidance sta!es that in order to assess the adequacy of the cumulative impacts assessment, five key
areas should be considered. The EPA tries to assess whether the cumulative effects analysis:
(1) Identifies resources, if any, that are being cumulatively impacted:
(2) Determines the appropriate geographic area (within natural ecological boundaries) and the time
period over which the effects have occurred and would occur;
(3) Describes a benchmark or baseline;
(4) Looks at all past, present, and reasonably foreseeable future actions that have affected, are
affecting, or wonld affect resources of concern; and,
(5) Includes scientifically defensible threshold levels.

Coordination with Tribal Governments

Development of the EIS should be conducted in consultation with all affected tribal governments,
consistent with Executive Order 13175 (Consultation and Coordination with Indian Tribal
Governments). The EIS should discuss whether or not the proposed project would affect tribal natural
and/or cultural resources and address any concerns of the tribes in accordance with federal tribal trust
responsibilities.



NPS Comments on Deschutes River Basin HCP

Lee Kreutzer: LKreutzer@nps.gov 81472017

Thank you for this opportunity to participate in scoping for the Deschutes River Basin Habitat
Conservation Plan. This office of the National Park Service, National Trails Intermountain Region,
administers the Oregon National Historic Trail (NHT). We ask the Fish and Wildlife Service to
determine whether the NHT falls within the area of potential effect for this undertaking, and if so, if
the undertaking has potential to affect the NHT. Please add this office to the contact list for the
planning process. Cur point of contact will be Lee Kreutzer, Cultural Resources Specialist, who
can be reached via email at Lee_Kreutzer@nps.gov and by phone at 801-741-1012 ext 118.



Weidner, Emily <emily_weidner@fws.gov>

Fwd: ODFW Deschutes River Basin HCP - draft EIS Comments

1 message

Lickwar , Peter <peter_lickwar@fws.gov=> Mon, Sep 25, 2017 at 9:29 AM
To: Emily Weidner <emily_weidner@fws.gov>

----- Forwarded message -——--——-

From: Ted Wise <ted.g.wise@state.or.us>

Date: Fri, Sep 22, 2017 at 7:50 PM

Subject: ODFW Deschutes River Basin HCP - draft EIS Comments
To: "Lickwar, Peter" <peter_lickwar@fws.gov=>

Cc: Brett Hodgseon <brett | hodgson@state.or.us>

Dear Mr. Lickwar:

Attached is the September 22, 2017 Oregon Department of Fish and Wildlife Deschutes River Basin HCP - draft EIS
Comment Letter.

Should you have any questions on our comments please don't hesitate to call or email.
Thank-you.

- Ted W.

FEFERERERERERERERERE R R R e R Ry
Ted Wise
Oregon Department of Fish & Wildlife
East Region Hyvdropower Coordinator
61374 Parrell Road

Bend. Oregon 97702

Email: ted.g wise@state.or.us

Office Phone: 541-633-1115

Peter Lickwar



USFWS Bend, Oregon
Phone 541-383-7146
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Department of Fish and Wildlife

East Region
61374 Parrell Road
Bend. OR 97702

Kate Brown , Govemor (541) 388-6363
FAX (541) 388-6281

September 22, 2017

Peter Lickwar

United States Fish and Wildlife Service

U.S. Fish and Wildlife Service, Bend Field Office
63085 Deschutes Market Road,

Bend, OR 97701

Subject: ODFW Comments for the 2017 Deschutes River Basin Habitat Conservation
Plan - draft EIS Scoping Process

Dear Peter:

Please accept the Oregon Department of Fish & Wildlife (ODFW) comments for the Deschutes
River Basin Habitat Conservation Plan (DBHCP) - draft Environmental Impact Statement (EIS).

These comments serve as part of ODFW's continued DBHCP involvement including previously
submitted remarks pertinent to the draft Chapter 5 DBHCP document detailing proposed
mitigation measures released in August of 2014 by the “potential applicants for the ITP(s)
including the City of Prineville and members of the Deschutes Basin Board of Control (i.e.,
Arnold, Central Oregon, North Unit, Ochoco, Swalley, Three Sisters, Tumalo, and Lone Pine
Irrigation Districts in Oregon), collectively hereafter referred to as the Applicant. Our comments
detail information and analysis that ODFW feels is important to be included as part of the 2017
DBHCP draft EIS scoping process. The lack of detailed species biological information and the
generalized description of the Applicant’s operations makes it challenging to provide more than
cursory comments at this time. ODFW'’s comments contained herein at this initial stage,
therefore are general in scope and are presented based on the understanding that as more
information, including alternatives, are developed further, additional input from our agency will
be provided. A comprehensive and thorough description and analysis of the impacts and the
effects and any proposed mitigation actions for, and through, the DBHCP EIS is profoundly
important to the aquatic habitats and listed species for which the Applicants are requesting
Incidental Take Coverage.

ODFW appreciates the opportunity to provide input on the proposed HCP EIS and is hopeful
that through continued effort, a sustainable habitat conservation plan beneficial to fish and
wildlife species and the Applicant will emerge. ODFW is committed to providing input and
working with the United States Fish and Wildlife Service, National Marine Fisheries Service and
the Applicant in the effort to craft a DBHCP that appropriately provides for the habitat
considerations of those species for which Incidental Take Coverage is being sought. Should you
have any questions pertaining to these comments please do not hesitate to contact me.
















































levels observed in Mud Springs and Trout Creek at the confluence of Mud Springs Creek have
the potential to effect incubating Summer Steelhead Trout eggs and fry emergence.

Climate Change

Climate Change should be accounted for in the draft EIS analysis. If climate change threatens
the species by impacting the quality or quantity of its habitat in the future, or increasing its
vulnerability to pathogens or exotic species, that increased vulnerability should be taken into
account by the EIS analysis. The duration of the ITP should not exceed the limits of the climate
change models used in the EIS analysis for assessing predicted effects.
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Introduction and Approach to Response to Comments

Introduction

The U.S. Fish and Wildlife Service (FWS) and National Marine Fisheries Service (NMFS) (referred to
collectively as the Services) received incidental take permit (ITP) applications on August 30, 2019,
from the Deschutes Basin Board of Control (DBBC) member districts (i.e., the Arnold, Central
Oregon, Lone Pine, North Unit, Ochoco, Swalley, Three Sisters, and Tumalo Irrigation Districts [IDs])
and the City of Prineville (referred to collectively as the applicants) in accordance with the
requirements of the Endangered Species Act, as amended (ESA) (16 United States Code [U.S.C.]

§ 1531 et seq.). The applicants prepared the Draft Deschutes Basin Habitat Conservation Plan (Draft
HCP) in support of the ITP applications and are seeking authorization for take of the federally
threatened Oregon spotted frog (Rana pretiosa) and bull trout (Salvelinus confluentus) from FWS,
and take of the federally threatened Middle Columbia River steelhead trout (Oncorhynchus mykiss)
and the non-listed sockeye salmon (Oncorhynchus nerka) from NMFS. Hereafter, these four species
are collectively referred to as the covered species.

The ITPs, if issued, would authorize take of the covered species that may occur incidental to the
storage, release, diversion, and return of irrigation water by the DBBC member districts, and
groundwater withdrawals, effluent discharges, and surface water diversions by the City of Prineville
(covered activities).

The Draft HCP specified the impacts that would likely result from the taking of covered species, and
describes the steps the applicants will take to minimize and mitigate such impacts. The Draft HCP
also discussed alternative actions to the taking that were considered by the applicants and the
reasons why such alternatives are not being analyzed further. The Draft HCP described the covered
species' life history and ecology, and the HCP’s biological goals and objectives, adaptive management
actions, monitoring, and funding assurances.

In response to the ITP applications, FWS, as the lead federal agency, prepared a draft environmental
impact statement (Draft EIS) in accordance with the requirements of the National Environmental
Policy Act (NEPA) (42 U.S.C. § 4321 et seq.). The proposed federal action being evaluated in the EIS is
the issuance of ITPs in response to the ITP applications from the applicants. The ITPs would
authorize incidental take of the covered species that could result from covered activities over the
permit term. The Draft EIS analyzed the proposed action and a reasonable range of alternatives to
the proposed action. In total, four alternatives were analyzed in the Draft EIS, including a no-action
alternative. The environmental consequences of each alternative were analyzed to determine if
significant impacts on the human environment would occur.

In accordance with the ESA and NEPA, the Services circulated the Draft HCP and Draft EIS for public
review and comment on October 4, 2019. This appendix describes the public review process;
comments received on both the the Draft HCP and Draft EIS; the general approach to responding to
comments; and the format, content, and organization of, and terminology used for responding to
comments. It also provides responses to the comments received, details on modifications to the
proposed action and action alternatives, and any revisions that have been made between the Draft
HCP and Final HCP and Draft EIS and Final EIS.
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Summary of Draft HCP and Draft EIS Public Review Process

The Draft HCP and Draft EIS were released by the Services for public review and comment on
October 4, 2019 (84 Federal Register 53164 and 53114), opening a 45-day public review and
comment period. However, in response to public requests, the Services granted a 15-day extension
(84 Federal Register 58169 and 61026) to the review and comment period, thereby increasing the
public review and comment period to 60 days. The Services accepted comments via online
submission or hardcopy mail provided the comments were received by 11:59 p.m. Eastern Standard
Time on December 3, 2019. The Services also held two open house public meetings in Bend and
Prineville, Oregon, on October 15 and 16, 2019, where computers were available for attendees to
use and submit comments.

Comments were submitted either in form letters or unique letters. Form letters are letters based on
a standard template, rather than letters that were independently composed and, therefore, contain
the same content. Three separate form letter variants (FL-1, FL-2, and FL-3) were received. If unique
content was identified in the form letters, the letters were coded as a form letter plus (FLP) and the
unique comments were reviewed, considered, and responded to seperately, providing the comment
related to substantive issues on the Draft HCP and Draft EIS. Unique letters are letters that were
independently composed and that contain unique comments submitted by a single commenter or
multiple commenters. By the December 3, 2019 deadline, the Services received 224 unique letters
and 1,387 form letters of which 71 were classified as an FLP from federal, state, and local agencies
and governments; Tribes; organizations; and the general public.

Comments on the Draft HCP and Draft EIS covered a broad range of policy and environmental issues.
Major topic areas that elicited frequent comments included process, adequancy of the analysis,
consideration of alternatives, additional information requests, and human environment impacts.
The responses to comments provided in this appendix represent the Services’ best effort to carefully
and objectively review and consider the comments and supporting evidence provided by the
commenters.

Regulatory Context

The purpose of public review of the Draft HCP and Draft EIS is to evaluate the adequacy of the
environmental analysis for compliance with ESA and NEPA and to provide comments on the proposed
action. As such, one purpose of the responses to comments contained in this appendix is to address
those substantial environmental issue(s) raised by commenters. This typically requires clarification of
points contained in the Draft HCP and Draft EIS released in October 2019. Lead agencies are not
obligated to undertake every suggestion, provided that the agency responds to substantive
environmental issues and makes a good-faith effort at disclosure in a reasoned way. Given this, the
Services are not required to respond to comments unrelated or not germane to the alternatives or the
evaluation of potential environmental impacts contained in the Draft HCP or Draft EIS.

Ultimately, the Services will each make a decision on about whether to issue ITPs to the applicants,
relying on the statutory and regulatory criteria for ITPs set forth in ESA and its implementing
regulations. The Services’ decisions will also be informed by the analyses and findings in the Final
HCP and Final EIS.! To support our final permit decisions, the Services will each independently

1 Although the Services do not solicit comments on the Final EIS and are not required to respond to any comments
received during this period, the Services will consider the comments before making our final permit decisions.
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prepare an ESA Section 10 findings document and an ESA Section 7 Biological Opinion (BiOp) on the
proposed ITP actions prior to issuing separate records of decision (RODs).

Approach to Responding to Comments Received on the Draft HCP
and Draft EIS

The following summarizes the Services’ approach took when identifying, considering, and
responding to the comments received on the Draft HCP and Draft EIS.

The Services identified, considered, and responded to comments contained in each letter
providing the comments related to substantive issues on the Draft HCP and Draft EIS, were
within the scope of ESA and NEPA, and related to the environmental analysis contained in the
Draft HCP and Draft EIS. If the substance of the letter did not meet these criteria, the comment
was not grouped, summarized, or responded to.

The Services identified, considered, and responded to information contained in an attachment to
a comment letter if the attachment commented on substantive issues related to the
environmental analysis contained in the Draft HCP and Draft EIS. If the attachment did not meet
this criterion, the comment was not grouped, summarized, or responded to, but was reviewed
and circulated to authors for reference while responding to comments.

When reviewing the letters received, the Services initially determined whether a letter was a
unique letter or a form letter. Out of the 1,387 form letters received, three master form letters
were identified on which all other form letters were based; the contents of these master form
letters were reviewed, considered, and responded to. If unique content was identified in form
letters, outside of what was contained in the master form letters, the letters were classified as an
FLP and the unique comments identified were reviewed, considered, and responded to
separately.

On initially reviewing each comment, a theme (e.g., process) and related subtopic (e.g., length of
comment period) was allocated to each comment to allow grouping of like comments. Each
comment or related group of comments was then summarized and responded to. The corresponding
letter reference (refer to the Indices of Commenters section of this appendix) for which each
comment summary is based are also provided so the reader can identify the commenter. The
allocated references provided by the Services are unique to each commenter and do not relate to any
numbers or references provided by the commenter in their letters. Any commenter who submitted a
form letter with unique content has been allocated two letter references, which relate to the form
letter (FL) they submitted, and the unique content identified as an FLP.

Some commenters submitted multiple copies of their comment letters. To be thorough, the
Service reviewed all submissions from a single commenter to determine if the submissions were
duplicative in nature or whether a commenter had submitted a variant to their previous
submission. If the Services identified unique comments in the duplicative submission, the
unique comments were coded and grouped as such. However, if no unique comments were
identified between the versions, then only one version of the duplicative submission was coded.
By employing this strategy, the Services are confident that it has completely reviewed and
responded to all comments from the same commenter.

The Services reviewed the comments in the exact form they were provided by commenters. This
included review of comments with misspellings, grammatical errors, or writings presented in the
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comments that were not clearly understood. Every attempt was made to understand the
commenters’ comments to provide a response; however, the Services cannot infer meaning or intent
of comments.

During the process of reviewing and responding to comments on the Draft HCP and Draft EIS,
revisions and clarifications were made to the Final HCP and Final EIS. These changes included
corrections to editorial errors and omissions, as well as clarifying text and adding supporting
information. These changes are noted in responses, where required, and are summarized in
Final EIS Chapter 1, Purpose and Need.

The Responses to Comments section of this appendix presents all comment summaries and their
associated responses, and it is organized by comment theme and subtopic to assist with
navigation. To further support commenters identify responses to their comments, each unique
comment letter reference, as presented in the Indices of Commenters section, is referenced
against each corresponding comment summary and response. Where reference is made in this
appendix to the Draft HCP or Draft EIS, the content and reference remains the same in the Final
HCP and Final EIS, unless otherwise noted. Any revisions or updates made between draft and
final versions of these documents are explicitly referenced in the responses, as required.

Organization of Appendix 1-E

The remainder of this appendix is organized as follows.

Introduction and Approach to Responses to Comments (this section), describes the public review
process; public comments received on the Draft HCP and Draft EIS; approach applied to
reviewing and responding to comments; and the format, content, and organization of and
terminology used in this appendix.

Indices of Commenters provides a list of the comment letter references and names of
commenters, when provided, for federal, state, and local agencies and governments; tribes;
organizations; and the general public. These indices are organized by commenter type,
commenter name, and letter reference. Readers should use these indices to identify the letter
reference or references associated with their submissions and then locate the responses to their
comments in the Responses to Comments section of this appendix. Any commenter who
submitted a form letter with unique content has two letter references, which relate to the FL
they submitted, and the unique content identified as an FLP.

Copies of the comment letters submitted to the Services are not included in this appendix. All
comment letters can be accessed and viewed at https://www.regulations.gov and by doing the
following.

Enter Docket ID: FWS-R1-ES-2019-0091 into the home page search bar.

In the area for the Draft Environmental Impact Statement and Draft Habitat Conservation Plan,
select the “Open Docket Folder.”

Scroll down to the “Comments” area and select “View All” to locate individual letters submitted.
All commenter letters have been entered by name and can be sorted alphabetically.
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Indices of Commenters

The following indices list the comment letter reference and name of commenters, when provided,
for federal, state, and local agencies and governments; tribes; organizations; and the general public,
and include form letters and FLPs. These indices are organized by organization, commenter name,
and letter reference. Readers should use these indices to identify the letter reference or references
associated with their submissions and then locate the responses to their comments in the Responses
to Comments section of this appendix. Indices are organized by commenter type as described in
Table 1. Tables 2 through 6 list the commenters per index category and includes the letter reference
ID, commenter name, and organization name, if applicable. Tables 7 and 8 list the form letters and
FLP submissions. Any commenters who submitted a form letter with unique content has two letter
references that, which relate to the form letter (i.e., FL-1, FL-2, and FL-3) they submitted and the
unique content identified as an FLP.

Table 1. Summary of Indices

Index ID Commenter Type

FED Federal Agency

STATE State Agency

LOCAL Local Agencies and Governments
TRIBE Native American Tribes

ORG Organizations

FL Form Letter

FLP Form Letter Plus

GP General Public

Table 2. Federal Agencies

Letter Reference First Name Last Name Organization Name

FED-1 Jill Nogi U.S. Environmental Protection Agency
FED-2 Kristen McBride U.S. Forest Service

Table 3. State Agencies

Letter Reference First Name Last Name Organization Name

STATE-1 Kyle Gorman Oregon Water Resources Department
STATE-2 Jennifer Wigal Oregon Department of Environmental Quality
STATE-3 Stephanie Page Oregon Department of Agriculture

STATE-4 Michael Harrington Oregon Department of Fish and Wildlife

Table 4. Local Agencies and Governments

Letter Reference FirstName  Last Name Organization Name

LOCAL-1 Peter Gutowsky Deschutes County
LOCAL-2 Anonymous  Anonymous Jefferson County Soil & Water Conservation District
LOCAL-3 Mae Huston Jefferson County
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Table 5. Native American Tribes

Appendix 1-E
Response to Comments

Letter Reference FirstName Last Name Organization Name

TRIBE-1 Josh Newton The Confederated Tribes of the Warm Springs

Table 6. Organizations

Letter Reference FirstName Last Name Organization Name

ORG-1 George Wuerthner RESTORE OUR DESCHUTES

ORG-2 Michael Eisele Coalition for the Deschutes

ORG-3 Sarah Cloud Deschutes River Alliance

ORG-4 Mathieu Federspiel Juniper Group Sierra Club

ORG-5 Geri Hauser League of Women Voters of Deschutes County

ORG-62 Priscilla Macy Oregon Outdoors Coalition

ORG-7 Thomas O'Keefe American Whitewater

ORG-8 Priscilla Macy Oregon Outdoors Coalition

ORG-9 Gary Farnam Sunriver Anglers

ORG-10 Kate Fitzpatrick Deschutes River Conservancy

ORG-11 Mike Riley The Environmental Center

ORG-12 Paul Dewey Central Oregon LandWatch

ORG-13 George Endicott Central Oregon Cities Organization

ORG-14 Chandra Ferrari Trout Unlimited

ORG-15 Kimberley Priestley WaterWatch of Oregon and Center for Biological
Diversity

ORG-16 Anonymous  Anonymous  Upper Deschutes Watershed Council

ORG-17 Doug Heiken Oregon Wild

ORG-18 Mary Anne Cooper Oregon Farm Bureau

ORG-19 Gail Snyder COALITION FOR THE DESCHUTES

ORG-20 Mike Taylor Wild River Owners Association

ORG-21 Brad Chalfant Deschutes Land Trust

ORG-22 Joanne Richter Great Old Broads for Wilderness, Central OR
Bitterbrush Broads

ORG-23 Paul Lipscomb Oregon Land and Water Alliance

ORG-24 Megan Hill Portland General Electric

a ORG-6 is not referenced in the remainder of this appendix as it was a duplicate of letter ORG-8.

Table 7. Form Letters

Letter Reference

FL-1
FL-2
FL-3
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Table 8. Form Letter Plus

Appendix 1-E

Response to Comments

Letter Letter

Reference First Name Last Name Reference First Name Last Name
FLP-1 Tiana Fabiana FLP-40 Jesse Kingdon
FLP-2 Andrew Coughlin FLP-41 John Fischer
FLP-3 Amanda Dalrymple FLP-42 Christine Mellon
FLP-4 Devon Decembre FLP-43 Terry Miller
FLP-5 Dana Wolff FLP-44 Jordan Real
FLP-6 Renee Wirth FLP-45 Jamie Dawson
FLP-7 Karissa Viebeck FLP-46 Harvey Hillis
FLP-8 Erik Richardson FLP-47 Tim Etlick
FLP-9 Kelli Cromsigt FLP-48 Matthew Ramsey
FLP-10 Hayley Anderson FLP-49 Caroline House
FLP-11 Lisa Windom FLP-50 Scott Buchholz
FLP-12 Don LeBart FLP-51 Andrew Skolnick
FLP-13 Kurt Brocker FLP-52 John Amoroso
FLP-14 Aaron Wille FLP-53 Nathaniel Merrill
FLP-15 Erik Skoog FLP-54 Donna Harris
FLP-16 Mike Gaglianese FLP-55 Rebecca Kay
FLP-17 Kent Pressman FLP-56 Donald O’Brien
FLP-18 Jeff Boyer FLP-57 John Bauman
FLP-19 Elizabeth Stauder FLP-58 Forrest Peck
FLP-20 Robert VanBishler FLP-59 Rod Bonacker
FLP-21 Willam Carwile FLP-60 Edward Denson
FLP-22 Peter Necarsulmer FLP-61 Dorothy Wylie
FLP-23 Tessa Miles FLP-62 Kevin Mooney
FLP-24 Dan Puffinburger FLP-63 Geoffrey Bergen
FLP-25 Bryon Salaz FLP-64 Barb Morris
FLP-26 Michele McKay FLP-65 Mike Reed
FLP-27 Dorothy Wile FLP-66 Caleb Bryce
FLP-28 Carol Lemley FLP-67 Karen Lillebo
FLP-29 Chelsy McNeil FLP-68 David Bredendick
FLP-30 Jesse Rosenzweig FLP-69 Vail Borne
FLP-31 Kevney Dugan FLP-70 Kyle Collins
FLP-32 George Conlan FLP-71 Patrick Buresh
FLP-33 Sarah Bodo

FLP-34 Kent Pressman

FLP-35 Debra Spresser

FLP-36 Zachary Sauer

FLP-37 Phil Hager

FLP-38 Hunter Parrott

FLP-39 Mikal Lilly
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Table 9. General Public

Appendix 1-E
Response to Comments

Letter Reference First Name Last Name Letter Reference First Name Last Name
GP-1 Jean Publieee GP-40 Lewis McFarland
GP-2 Kim Brannock GP-41 Ben Johnston
GP-3 Anonymous Anonymous GP-42 Susan Barmeyer
GP-4 Kent Brenner GP-43 Bryan Greene
GP-5 Andy Prather GP-44 Michael Giamellaro
GP-6 Jeff Komar GP-45 Lex Shapiro
GP-7 John Butler GP-46 Brooks Foster
GP-8 Trey Frye GP-47 Orion Junkins
GP-9 Erich Weidenkeller  GP-48 Nathaniel Merrill
GP-10 Travis Mack GP-49 Blake Lund
GP-11 Mikhail Djukanovich GP-50 Isabel Svevens
GP-12 Jack White GP-51 Phillip Hagen
GP-13 Mike Mallin GP-52 Audrey Roth
GP-14 Ida Gurule GP-53 Finley Treu
GP-15 Anonymous Anonymous GP-54 Carly Cameron
GP-16 Ryan Fogelman GP-55 Ethan Cunningham
GP-17 Pete LeRoy GP-56 Poppy Donnell
GP-18 Craig Heaton GP-57 Caitlin Houston
GP-19 Amanda Hardin GP-58 Ellie Safford
GP-20 Laura Grayson GP-59 Arianna Larson
GP-21 Tony Newbill GP-60 Ziann Simpson
GP-22 Clayton Chambers GP-61 Cameron Wescott
GP-23 Peter Baer GP-62 Jasper Sparks
GP-24 Tony Newbill GP-63 Biancha Emery
GP-25 Brian Manselle GP-64 Hazel Donnelly
GP-26 Brandon Shotwell GP-65 Lincoln Riverman
GP-27 Tony Newbill GP-66 Finley Hasler
GP-28 Tony Newbill GP-67 Violet Rodhouse
GP-29 Mark Lemley GP-68 Ben Davison
GP-30 Jean Publieee GP-69 Ayu Larsen
GP-31 Peter Geiser GP-70 Sophia Balk
GP-32 John Schubert GP-71 Eli Basurto
GP-33 Nancy Burgon GP-72 David Shanks
GP-34 Craig Lacy GP-73 Manuel Baptista
GP-35 Bill Marlett GP-74 Richard Kovacs
GP-36 Tomas Amodio GP-75 Christina Snyder
GP-37 Kyle Watt GP-76 Michael Harves
GP-38 Eva Eagle GP-77 Adam Harvey-Kelly
GP-39 Wendy Hutchens GP-78 Chris Casad
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Letter Reference First Name Last Name Letter Reference First Name Last Name
GP-79 Charlie Quinn GP-120 Bonnie Campbell
GP-80 Brian Crockford GP-121 Bradley Smith
GP-81 Drew Erickson GP-122 George Wuerthner
GP-82 Earl Alderson GP-123 Rynda Clark
GP-83 Anonymous Anonymous GP-124 Boris Boris
GP-84 John Casey GP-125 Alex Murray
GP-85 Robert Rayner GP-126 Jayson Bowerman
GP-86 Earl Haramaki GP-127 Tim Overland
GP-87 Eric Staley GP-128 Chris Salaz
GP-88 Rebecca Gilson GP-129 Susan Strible
GP-89 Emily Craybill GP-130 Jay Dicharry
GP-90 Kathleen Schroeder GP-131 Jodi Mauldin
GP-91 Cooper Morrow GP-132 Zachary Price
GP-92 Jeremy Huwe GP-133 Mark Buckley
GP-93 J.J. Howard GP-134 Nathan Boddie
GP-94 Jacob Dodd GP-135 Riley Kirby
GP-95 Wayne Chubb GP-136 Dean Boyle
GP-96 John Hamburg GP-137 Robin Vora
GP-97 Eric Miller GP-138 Natalie Danielson
GP-98 Troy Leedy GP-139 Mary Ellen Collentine
GP-99 Monica Helms GP-140 Craig Weigand
GP-100 Cairn 0’Donnell GP-141 Lee Ann Ross
GP-101 Jodell Born GP-142 Rob Galyen
GP-102 Craig Laurie GP-143 Gary Boldt
GP-103 Amanda Studdard GP-144 Michael Zapp
GP-104 David Burrus GP-145 Jeffrey Richardson
GP-105 Ryan Kovach GP-146 Mickey Killingsworth
GP-106 Lled Smith GP-147 Phil Fine
GP-107 Myria Gautreaux GP-148 Kelsey Ward
GP-108 Tom Bell GP-149 Richard Rushton
GP-109 Christie Dobson GP-150 Gary Harris
GP-110 A Briggs GP-151 Mike Weber
GP-111 Brad Asmus GP-152 Neil Baunsgard
GP-112 Stephen Junkins GP-153 Grant Pynes
GP-113 Kyle Anderson GP-154 Wade Flegel
GP-114 Scott Baker GP-155 Laurie Doherty
GP-115 Zach Koepke GP-156 Kevin Richards
GP-116 Tucker Ruberti GP-157 Martin Richards
GP-117 Anonymous Anonymous GP-158 Samuel Lowry
GP-118 Timothy Dragila GP-159 Elise Wolf
GP-119 Scott Gerber GP-160 Janice Flegel
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Letter Reference First Name Last Name Letter Reference First Name Last Name
GP-161 Moey Newbold GP-178 Anonymous Anonymous
GP-162 Nancy Klatt GP-179 Kathleen Roche
GP-163 Michael McLandress GP-180 Haley Smith
GP-164 Reese Mercer GP-181 Eileen Harrington
GP-165 Spencer Brinson GP-182 Christian Blady
GP-166 Thomas Warner GP-183 Joanne Brown
GP-167 Stanley Webb GP-184 Robert Pederson
GP-169 Stu Garrett GP-185 Dustin Balderach
GP-170 Shawn Chesley GP-186 Michael Jasa

GP-171 Rebekah Ratcliff GP-187 . Paxton-
GP-172 William Kuhn Kimberly Hagner
GP-173 Judy Clinton GP-188 Gabriel Parr
GP-174 Brandon Kave GP-189 Jim Powell
GP-175 Matt Goetz GP-190 Steven Aguilu
GP-176 Amy Hart GP-191 Sylvia McFarland
GP-177 Alex Scagliotti GP-192 Yancy Lind
Deschutes River Basin Habitat Conservation Plan October 2020
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Response to Comments Overview

The Services are responsible for to complying with ESA and NEPA requirements. A Final HCP and
EIS is supposed to inform decision-makers before a decision is made. As such, the Services
objectively considered all comments made and received during the public meetings and comment
period (40 Code of Federal Regulations [CFR] § 1503.4).

The purpose of each response to a comment on the Draft HCP and Draft EIS is for the lead agency to
address the substantive environmental issue(s) that may be raised by each comment. According to
the regulations, possible responses include modifying the alternatives, including the proposed
action; developing and evaluating new alternatives; making factual corrections; or explaining why
the comments do not warrant further agency response (40 CFR § 1503.4). Another purpose of public
review of the Draft HCP and Draft EIS is to evaluate the adequacy of the environmental documents
and their analyses for compliance with NEPA (40 CFR § 1503.4).

Within this appendix, the Services provide responses to comments, assertions, and questions related
to the proposed action and action alternatives and the analyses in the Draft HCP and Draft EIS. The
Services have not addressed comments that are beyond the scope of the environmental analysis in
the EIS or that do not raise environmental concerns. Council on Environmental Quality (CEQ)
guidelines state that comments on an EIS “shall be as specific as possible and may address either the
adequacy of the statement or the merits of the alternatives or both” (40 CFR § 1503.3(a)).

Multiple commenters provided a variety of personal and professional background information in
their comments. This type of information is not considered to be a substansive comment on the
Draft HCP or Draft EIS; therefore, it does not require a response. The Services do, however,
acknowledge receipt of this information. Additionally, commenters often paraphrased or quoted
directly from the Draft HCP or Draft EIS. Again, the Services acknowledge receiving this information
but have provided responses only to the portions of the comments that raised substantive
environmental issues or that directly applied to the Draft HCP or Draft EIS. The Services also
acknowledge receipt of comments in general support of one or more of the action alternatives, as
well as those in general opposition of the proposed action and action alternatives.

While each response addresses the public comments recieved, these comments often related to
additional subjects addressed in other responses. Accordingly, responses reference related
responses, as appropriate, where recurring comments and common themes overlap with other
subject matter areas.

Where reference is made within this appendix to the Draft HCP or Draft EIS, the content and
reference remains the same in the Final HCP and Final EIS, unless otherwise noted. Any revisions or
updates made between the draft and final documents are explicitly referenced in the responses, as
required.

This section includes, for ease of reference, a table of contents on the following page to help guide
readers to specific subject areas. The table of contents is based on the common themes and
subtopics found in the comments that were received.

Deschutes River Basin Habitat Conservation Plan 1 October 2020
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Response to Comments on the Draft HCP

1 Process

Endangered Species Act Procedural Requirements

HCP-1.1 Independent Analyses by Services

One commenter suggested that the Services have not conducted independent analyses necessary to
meet the ITP issuance standards, including verifying the applicants’ financial, legal, engineering, and
scientific representations.

Commenters

ORG-12

Response

The Services released the Draft HCP and Draft EIS to solicit public review of and comment on both
documents before making permit decisions on the ITP application. Each Service will make separate
findings regarding compliance with Section 10 of the ESA and will decide whether to issue ITPs
based on the Final HCP. In order for the Services to issue an ITP, the following criteria must be met:
(1) the taking will be incidental to otherwise lawful activities; (2) an applicant will, to the maximum
extent practicable, minimize and mitigate the impacts of such taking; (3) the applicant will ensure
that adequate funding for the plan will be provided; (4) the taking will not appreciably reduce the
likelihood of the survival and recovery of the species in the wild; and (5) the applicant will carry out
any other measures the Services require as necessary or appropriate for the purposes of the plan. 50
CFR § 17.32(b)(2); 50 CFR § 222.307(c)(2).

HCP-1.2 Sufficiency of Information to Make Findings in Support of ITPs
One commenter stated that the Draft HCP provides insufficient information for the Services to make
legally required findings to issue the ITPs.
Commenters

ORG-12

Response

The Services released the Draft HCP and Draft EIS to solicit public review of and comment on both
documents before making permit decisions on the ITP application. Each Service will make separate
findings regarding compliance with Section 10 of the ESA and will decide whether to issue ITPs
based on the Final HCP.

HCP-1.3 Endangered Species Act Section 7 Consultation

One commenter stated that the ESA requires the Services to consider impacts from water tourism
through the Section 7 consultation process.
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Commenters

GP-27

Response

Before making permit decisions, the Services will each independently conduct a “jeopardy analysis”
and prepare an ESA Section 10 findings document and ESA Section 7 BiOp addressing whether the
proposed action is likely to jeopardize the continued existence of listed species in the wild or to
destroy or adversely modify designated critical habitat for listed species. The BiOps will evaluate the
environmental baseline, the condition of the listed species or its designated critical habitat in the
action area, and the past and present impacts of all federal, state, or private actions and other human
activities. The BiOps will be completed following publication of the Final EIS but prior to completion
of the Records of Decision, and they will be incorporated into the Records of Decision.

Public Participation in Developing HCP

HCP-1.4 Public Comment on Scope of HCP

One commenter stated that the applicants should have provided the public with more detailed
information regarding the intended scope of the Draft HCP during public review and comment on
the scope of the Draft EIS or otherwise solicited additional public input during development of the
Draft HCP.

Commenters

ORG-3

Response

The HCP is a voluntary, applicant-driven document. HCP applicants and the Services are not
required to seek public input during initial development of an HCP. Nevertheless, due to the high
level of public interest in the HCP, the Services and the applicants consulted extensively with the
public during development of the Draft HCP. As detailed in Section 2.3 of the Final HCP, the Services
and applicants met on a regular basis from 2009 through 2019 with a Working Group of interested
agencies and organizations and a Stakeholder Group that was open to any member of the public
with an interest in the HCP. The Stakeholder Group, which met eight times since 2008, was open to
anyone within the Deschutes Basin with an interest in the effects of the HCP on biological, economic,
or social resources in the basin.

Under NEPA, FWS, as the lead agency, must seek public input regarding the scope of the Draft EIS
that analyzes the effects of and alternatives to the Proposed Action. FWS requested public review
and comment during scoping on the Draft EIS to assist the Services in “identifying important issues
and alternatives related to the applicants’ proposed action.” Notice of Intent to Prepare a Draft
Environmental Impact Statement for the Proposed Deschutes River Basin Habitat Conservation Plan
in Oregon, 82 Fed. Reg. 34,326, 34,329 (July 24, 2017). FWS also provided a 60-day scoping period
for the Draft EIS between July 21, 2017 and September 22, 2017, during which four public meetings
were held in central Oregon and 52 written comments were received, which FWS considered in the
development of the Draft EIS.
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FWS complied with all public participation requirements under NEPA.

HCP-1.5 Public Participation During HCP Development

One commenter stated that the Draft HCP does not accurately describe public participation during
development of the Draft HCP. The commenter stated that environmental nongovernmental
organizations were not adequately involved in developing the Draft HCP.

Commenters

ORG-15

Response

Chapter 2 of the Draft HCP accurately describes stakeholder involvement activities during
development of the Draft HCP. While public input into the development of a Draft HCP is not a
requirement of ESA Section 10, as described in Chapter 2 of the Draft and Final HCPs, there were
many opportunities for stakeholder involvement, and the final conservation strategy in the HCP
reflects that involvement.

The HCP is a voluntary, applicant-driven document. HCP applicants and the Services are not
required to seek public input during initial development of an HCP. Nevertheless, due to the high
level of public interest in the HCP, the Services and the applicants consulted extensively with the
public during development of the Draft HCP. As detailed in Section 2.3 of the Final HCP, the Services
and applicants met on a regular basis from 2009 through 2019 with a Working Group of interested
agencies and organizations and a Stakeholder Group that was open to any member of the public
with an interest in the HCP. The Stakeholder Group, which met eight times since 2008, was open to
anyone within the Deschutes Basin with an interest in the effects of the HCP on biological, economic,
or social resources in the basin.

Consultation with Tribes

HCP-1.6 Tribal Trust Responsibilities

One commenter stated that the Services have legal duties to protect tribal trust resources, including
bull trout, Chinook salmon, and MCR steelhead, and to advocate for conservation measures in the
HCP that will restore or enhance tribal trust resources.

Commenters

TRIBE-1

Response

Throughout the development of the draft HCP, the Services strongly advocated for conservation
measures related to tribal trust resources, however the HCP is a voluntary, applicant-driven
document. The Services crafted the action alternatives to examine the effects of providing greater
protections for listed fish species, as well as for non-listed Chinook salmon. Thus, the Services
evaluated various possible modifications to the applicants’ proposed conservation measures in the
Crooked River (CR-1 to CR-4) in Alternatives 3 and 4 of the Draft EIS.
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2

The applicants’ actions and the Bureau of Reclamation (Reclamation)’s storage and release of water
from Bowman Dam both occur and overlap in the Crooked River. For that reason, each Service will
analyze actions proposed by the applicants under the HCP and actions by Reclamation pursuant to
the Crooked River Act in one BiOp that evaluates both the Services’ issuance of ITPs and
Reclamation’s operations of Bowman Dam on the Crooked River. Reclamation releases water from
Bowman Dam for the benefits of fish and wildlife. Optimizing the utility of that water could address
some of the concerns identified by the Tribe in its comments. The Services will ensure that
Reclamation is aware of the Tribe’s concern regarding shaping of flows in the Crooked River.

Proposed Corrections to the HCP

Potential Errors and Required Corrections

HCP-2.1 Typographical and Technical Errors

3

Commenters asserted various typos or other technical errors in the Draft HCP or otherwise
recommended technical changes to the presentation of data and other information in the Draft HCP.

Commenters

STATE-1, STATE-3, ORG-9, ORG-12, ORG-14, ORG-15, ORG-16

Response

The Services and the applicants have reviewed all comments regarding technical aspects of the Draft
HCP, and the applicants have worked with the Services to revise the Final HCP to reflect those
technical changes necessary or otherwise appropriate to present accurate information based on the
best available science.

Comments on Introduction and Background

Introduction

HCP-3.1 Water Rights Administration by State of Oregon

One commenter stated that the Draft HCP provides an incomplete description of how the Deschutes
River functions, because the introductory paragraph on page 2-1 of the Draft HCP does not mention
that the State of Oregon, through the Deschutes Watermaster, regulates, monitors, and distributes
water among the reservoirs and irrigation district canals throughout the year in accordance with
state law and the water rights held by the Districts. The commenter stated that the Oregon Water
Resources Department (OWRD) is the authority on water rights in Oregon and that any water
management changes implemented under the HCP must comply with Oregon water law.

Commenters

STATE-1

Deschutes River Basin Habitat Conservation Plan October 2020
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Response

The Services agree that the State of Oregon, through OWRD and its staff, regulates the exercise of
water rights in Oregon and that any water management changes implemented under the HCP must
comply with Oregon water law. All conservation measures in Final HCP Chapter 6, Habitat
Conservation, have been reviewed by OWRD staff and with full consideration for the responsibilities
and authorities of OWRD.

HCP-3.2 Description of Value of Agriculture to Local Economy

One commenter recommended that the economic information on page 2-4 of the Draft HCP be
updated using the 2017 Census of Agriculture, which the commenter stated is more reliable than the
sources relied on by the Draft HCP.

Commenters

ORG-18

Response

The economic information on page 2-4 of the Draft HCP was provided as background to demonstrate
the applicants’ need for ITP coverage. The Services acknowledge the source cited by the commenter
and can confirm that the 2017 Census of Agriculture has been used, in the Draft EIS Chapter 3,
Section 3.5, Land Use and Agricultural Resources, to define the affected environment in the study
area and support the analysis of the effects on land use and agricultural resources that would result
from the proposed action and alternatives. Given this the Services will consider this information in
our decision on the ITP applications.

HCP-3.3 HCP Working Group

4

One commenter appreciated the interdisciplinary HCP Working Group implemented by the
applicants. The commenter believed that scientific aspects of the Draft HCP were thoroughly
analyzed by Mount Hood Environmental.

Commenters

GP-176

Response

The Services acknowledge this comment.

Scope of HCP and ITPs

HCP and ITP Term

HCP-4.1 Reduced HCP and ITP Term

Commenters stated that the proposed 30-year ITP term for the HCP and EIS alternatives, is too long.
Commenters believed that the Draft HCP does not provide adequate conservation benefits to
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support a 30-year permit term, does not contain sufficient flexibility, or does not adequately account
for changing future conditions, including climate change and changing land use patterns in the
Deschutes Basin. Recommendations from commenters included a shorter permit term or a process
to regularly update the HCP.

Commenters

ORG-1, ORG-Z, ORG-5, ORG-9, ORG-12, ORG-14, ORG-20, ORG-23, GP-29, GP-34, GP-124, GP-134, GP-
172, GP-178, GP-190, GP-191, FLP-17

Response

The basis for the 30-year term is described in Final HCP Section 11.3, Alternatives to the 30-year
Term of the HCP. The ESA does not specify what the term of an ITP and HCP should be; rather it
allows the Services and the applicants the flexibility to identify a term that is appropriate to the
activities and species being covered. Previous ITPs and accompanying HCPs have been as short at 15
years and as long as 100 years. During the development of the HCP the applicants worked closely
with the Services and the multi-interest Working Group to determine the appropriate term. Periods
of less than 30 years would provide less regulatory certainty for the applicants and less time to
realize the fish and wildlife benefits of the increased instream flows the HCP would provide. The 30-
year term is necessary to phase in the conservation measures at a rate that will not cause more
harm than good. For example, as noted in Final HCP Section 8.4, Oregon Spotted Frog, the proposed
winter flow increases in the Upper Deschutes River have to be phased in over a decade or more to
avoid sudden shifts in seasonal hydrology that could inadvertently reduce or eliminate important
Oregon spotted frog habitats. The applicants will also need several years to implement the
infrastructure changes needed to continue irrigation operations with reduced water, as well as
several years of regulatory certainty after the changes are made to recover the financial investments
they will need to make. Initially the applicants proposed a term of 50 years, but the length was
reduced to 30 years due to feedback from the Working Group. This is a very common length for
HCPs of this size.

While comments made on the EIS regarding the permit term are outside the scope of the EIS
analysis and NEPA, it should be noted, that in accordance with the NEPA regulations (40 CFR §
1502.14), the Services have evaluated in the Draft EIS a range of reasonable alternatives, which
include variations in the proposed ITP term. Under Alternative 4 the Services would issue 20-year
ITPs to the applicants for incidental take of each agency’s respective covered species likely to be
caused by the covered activities in the Deschutes Basin. Please refer to the Final EIS Chapter 2,
Alternatives, Section 2.1.4, Alternative 4: Enhanced and Accelerated Variable Streamflows, for a full
description of Alternative 4.

HCP-4.2 Support for 30-Year HCP and ITP Term

One commenter supported the proposed 30-year term for the HCP and requested ITPs. The
commenter stated that the 30-year term is necessary for the applicants to justify and seek funding
for the investments required to implement the HCP and to support the continued viability of farming
and ranching in Central Oregon.

Commenters

ORG-18
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Response

The Services acknowledge this comment. Refer to response to comment HCP-4.1, Reduced HCP and
ITP Term for further discussion of the applicants’ decision to request a 30-year permit term.

Relationship between Applicants

HCP-4.3 Severability of Covered Activities

One commenter disagreed with the description of the covered activities in the Draft HCP as activities
undertaken by each applicant that are independent of and geographically separated from the
activities of the other applicants and have clearly discernable impacts.

Commenters

ORG-12

Response

The applicants include eight irrigation districts and one municipality, each with independent legal
authorities and independent legal obligations to deliver water within designated geographic
boundaries, consistent with Oregon law. Refer to Final HCP, Chapter 2, Introduction and Background.
Although some—but not all—of the applicants share water sources, no applicant has legal authority
to direct the operations of any other applicant, and no applicant has jurisdiction extending to all of
the covered lands. The applicants have collaborated with the Services to develop independent final
conservation measures to mitigate the impacts of the take from the applicants’ separate covered
activities. While the applicants have distinct actions within the HCP, they collectively submitted the
Deschutes Basin HCP and are seeking one joint permit from each Service.

In addition, the Final HCP includes an inter-district coordination agreement that sets forth
procedures to ensure that the HCP continues to provide adequate conservation benefits throughout
the HCP term, in the event that any applicant discontinues its obligations under the HCP. Refer to
Final HCP, Appendix B-1, Inter-District Agreement by and among Arnold Irrigation District, Central
Oregon Irrigation District, Lone Pine Irrigation District, North Unit Irrigation District, Ochoco
Irrigation District, Swalley Irrigation District, Three Sisters Irrigation District, Tumalo Irrigation
District, and the City of Prineville to Implement the Deschutes Basin Habitat Conservation Plan.

HCP-4.4 Inter-District Cooperation and Coordination

Commenters recommended that the HCP include additional requirements for cooperation and
coordination between the Districts, including provisions to address the possibility that an applicant
may discontinue its obligations under the HCP. One commenter recommended that the Services
issue a single ITP for the applicants as a group.

Commenters

ORG-12, ORG-14, GP-189
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Response

The Services released the Draft HCP and Draft EIS to solicit public review of and comment on both
documents before making permit decisions on the ITP application. While the applicants have
distinct actions within the HCP, they collectively submitted the Deschutes Basin HCP and are seeking
one joint permit from each Service. The Services will ensure that the ITPs, if ultimately issued,
contain adequate assurances that the Final HCP will be implemented. In addition, the Final HCP
includes an inter-district coordination agreement that sets forth procedures to ensure that the HCP
continues to provide adequate conservation benefits throughout the HCP term, in the event that any
applicant discontinues its obligations under the HCP. Refer to Final HCP, Appendix B-1, Inter-District
Agreement by and among Arnold Irrigation District, Central Oregon Irrigation District, Lone Pine
Irrigation District, North Unit Irrigation District, Ochoco Irrigation District, Swalley Irrigation District,
Three Sisters Irrigation District, Tumalo Irrigation District, and the City of Prineville to Implement the
Deschutes Basin Habitat Conservation Plan.

HCP-4.5 Conservation Measures Requiring Coordination between Central Oregon
ID and North Unit ID

Commenters recommended that the HCP include additional conservation measures requiring
cooperation and coordination between Central Oregon ID and North Unit ID, including water
sharing and trading.

Commenters

ORG-12, ORG-22, GP-189, FLP-6, FLP-19, FLP-29, FLP-44

Response

The HCP is a voluntary, applicant-driven document. Although some—but not all—of the applicants
share water sources, no applicant has legal authority to direct the operations of any other applicant,
and no applicant has jurisdiction extending to all of the covered lands. The applicants have
collaborated with the Services to develop independent final conservation measures to mitigate the
impacts of the take from the applicants’ separate covered activities, to provide long-term mitigation
based on the biological needs of the covered species, while balancing the applicants’ obligations to
continue delivering water pursuant to Oregon state law.

Covered Lands and Waters

HCP-4.6 Geographical Extent of Covered Lands and Waters

Commenters recommended that the HCP cover a smaller geographical area than proposed in the
Draft HCP or include additional explanation or clarification regarding the reasoning behind the
geographical extent of the covered lands and waters and the extent of the conservation benefits
throughout the covered lands and waters.

Commenters

ORG-12, GP-31, GP-189
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Response

The covered lands and waters include all aquatic, wetland, riparian, and floodplain habitats affected
by the covered activities. Refer to Final HCP, Section 3.2, Covered Lands and Waters. The covered
activities are those activities that may result in incidental take and are within the applicants’ control.
Refer to Final HCP, Section 3.5, Covered Activities and Facilities. The applicants are seeking incidental
take coverage for all covered activities and have proposed a comprehensive set of conservation
measures designed to minimize and mitigate the effect of the take from those covered activities to
the maximum extent practicable.

Covered Activities and Facilities

HCP-4.7 Activities by Irrigation District Patrons

Commenters recommended that activities by irrigation district patrons be included within the
definition of “covered activities” or that irrigation district patrons be required to implement
conservation measures under the HCP.

Commenters

ORG-3, ORG-12

Response

The HCP is a voluntary, applicant-driven conservation proposal by eight irrigation districts (the
Districts) and the City of Prineville. To approve the HCP and issue ITPs, the Services must have
adequate assurances that the conservation measures in the HCP will be implemented.

The Districts have legal obligations to manage their diversion systems and deliver water to
irrigation district patrons, but they do not have control over their patrons’ use of that water beyond
the Districts’ point of delivery, and they do not have legal authority over other lawful activities on
private property owned by their patrons. For example, the Districts cannot compel patrons to
modify their irrigation infrastructure to increase irrigation efficiency, if the infrastructure complies
with state law and property-specific water rights. The Districts cannot legally transfer irrigation
rights appurtenant to their patrons’ lands without the consent of the patrons (Oregon Revised
Statutes [ORS] 540.580(2)(c), Oregon Administrative Rule [0AR] 690-385-2000(1)(n), and OAR
690-385-4200). The Districts also cannot deny or limit delivery of available water to irrigation
district patrons, because the Districts are legally obligated to supply sufficient water to satisfy
District-delivered water rights appurtenant to patrons’ lands, if patrons request water and there is
adequate water supply (ORS 545.221). Furthermore, the covered species are not present on patron
lands and the Districts’ patrons have not sought incidental take coverage under the HCP for
activities on their private property, therefore, the commenters’ recommendations are outside the
scope of the HCP.

Accordingly, the applicants have collaborated with the Services to develop final conservation
measures that the applicants have legal authority to implement to mitigate the impacts of incidental
take from their own covered activities.
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HCP-4.8 Commitments to Acquire Instream Water Rights

Commenters recommended that the HCP include legal commitments to acquire instream water
rights for additional stream flows created as a result of the conservation measures and that the
applicants subordinate existing irrigation rights to instream water rights.

Commenters

ORG-12, ORG-14, ORG-15

Response

The applicants have collaborated with the Services to develop a final conservation strategy that will
provide long-term benefits to the covered species based on their biological needs, primarily through
enforceable minimum flow requirements that the applicants must achieve. Acquiring instream
water rights, or subordinating existing irrigation rights to instream water rights, are not necessary
to provide assurances that those enforceable conservation measures will be implemented. At the
same time, to the extent the applicants utilize Oregon state-law programs such as the Allocation of
Conserved Water statutes, the applicants anticipate that the conserved water generated from such
programs will be protected instream (or reflected in a flow augmentation right) as required by state
law.

Otherwise, in many cases, the recommendation exceeds the scope of the applicants’ legal authority.
As noted, the Districts cannot legally transfer irrigation rights appurtenant to their patrons’ lands
without the consent of the patrons. Refer to response to comment HCP-4.7, Activities by Irrigation
District Patrons, for further discussion of the Districts’ legal obligations and authorities. Additionally,
OWRD is the entity that administers and regulates water rights in Oregon and must approve all
requests to transfer water rights. Refer to response to comment HCP-3.1, Water Rights
Administration by State of Oregon, for further discussion of OWRD’s legal authorities. Accordingly,
the applicants cannot provide adequate assurances that any commitment to acquire instream water
rights would be implemented.

Covered Species

HCP-4.9 ITP Coverage of Unlisted Species

One commenter expressed concern that the Draft HCP proposes to extend ITP coverage to Spring
Chinook and Sockeye salmon, which are currently not listed under ESA. The commenter
recommended that the Services consider additional mitigation opportunities in the event that the
listing status of either species changes.

Commenters

GP-176

Response

Congress intended that HCPs include, when possible, conservation measures for species not listed
under ESA at the time that an HCP is developed. HCP Handbook at 1-2. “Covering species likely to be
listed within the term of the permit can benefit the permittee by ensuring the terms of an HCP will
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not need to be changed over time with subsequent species listings. It can also provide early
protection for many species and, ideally, prevent subsequent declines and in some cases the need to
list such species.” Id. When HCP applicants seeks ITP coverage for an unlisted species, the Services
and the applicants must apply the same legal standards that apply to Endangered Species Act-listed
species. Id. at 15-6.

The applicants have revised their request for ITP coverage and are no longer seeking ITP coverage
for Mid-Columbia River Spring Chinook salmon. The applicants are still seeking ITP coverage for
sockeye salmon, in the event that the species becomes listed under ESA during the proposed 30-year
permit term. To issue ITP coverage for incidental take of sockeye salmon as a result of the covered
activities, the Services must find that the Final HCP satisfies all permit issuance criteria that would
otherwise apply if sockeye salmon were actually listed under ESA.

Relationship to Other Laws and Policies

HCP-4.10 Deschutes Basin Water Supply

One commenter stated that the HCP should not be viewed as a comprehensive solution to complex
and interrelated water supply issues in the Deschutes basin, including the need for a sustainable
groundwater supply.

Commenters

ORG-13

Response

The Services agree. The applicants have submitted an HCP and ITP application to minimize and
mitigate the effects of the covered activities, rather than to address all water supply issues in the
Deschutes Basin. Refer to response to comment HCP-7.1, Greater Benefits to Covered Species or
Habitat Generally Recommended, for further discussion of the conservation scope of the HCP.

HCP-4.11 Consistency with Regional Regulatory Frameworks

One commenter recommended that the Draft HCP include additional information regarding how the
HCP relates to and is integrated with other regional water management strategies and plans,
including the Deschutes Groundwater Mitigation Program, the Water Quality Status and Action Plan
for the Deschutes basin, and irrigation district Water Management and Conservation Plans.

Commenters

FED-1

Response

The HCP supplements existing water management frameworks, including the strategies and plans
identified by the commenter. The HCP is not intended to supersede those frameworks, nor is it
intended to resolve all water supply or water quality problems in the Deschutes basin. Additionally,
if the Services approve the Final HCP and issue the ITPs, the applicants will be required to comply
with all other sources of law to maintain their ITP coverage. Refer to response to comment HCP-3.1,
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Water Rights Administration by State of Oregon, for further discussion of other legal authorities
governing the applicants’ activities.

In developing the HCP, a key consideration was retaining necessary flexibility to adapt to and
comply with future changes in law or policy. For that reason, the applicants committed to a
conservation strategy that relies primarily on achieving minimum flow targets, but does not specify
the mechanisms by which the applicants will achieve additional water supply to meet those
minimum flow targets. Similarly, in Final HCP Section 6.2.5, Conservation Measures for Wickiup
Reservoir and Upper Deschutes River, the applicants have committed to contribute additional
conservation funding, but have not committed to specific conservation projects, to ensure flexibility
to use those funds most effectively as habitat conditions and the needs of the covered species
continue to evolve in the basin. The HCP was developed to provide sufficient conservation measures
to minimize and mitigate the effect of the applicants’ take on the covered species to the maximum
extent practicable, without interfering with other water management solutions in the Deschutes
Basin.

HCP-4.12 Irrigation District Efficiency as a Prerequisite to ITP Issuance
One commenter stated that the Services cannot issue the ITPs until the applicants implement
irrigation efficiency measures that the commenter stated are required by Oregon water law.

Commenters

ORG-23

Response

The applicants have an obligation to be in compliance with all state and federal laws. The applicants
must also have the legal authority to successfully conduct the proposed activity in order to meet the
ESA Section 10 (a)(1)(b) issuance criteria. The Services’ obligations are to make permit decisions
consistent with the ESA Section 10 (a)(1)(b) issuance criteria, including minimizing and mitigating
impacts of the applicants’ take to the maximum extent practicable.

HCP-4.13 Legal Obligations of Irrigation Districts
One commenter stated that the Draft HCP does not accurately describe the Districts’ legal
obligations to deliver water to their patrons.

Commenters

ORG-15

Response

As explained in Section 2.2, Need for Incidental Take Coverage, Section 11.2, Take Avoidance, and
elsewhere throughout the Draft and Final HCP, the Districts cannot deny or limit delivery of
available water to irrigation district patrons, because the Districts are legally obligated to supply
sufficient water to satisfy District-delivered water rights appurtenant to patrons’ lands, if patrons
request water and there is adequate water supply.
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5 Current Conditions

Current Conditions of Covered Lands

HCP-5.1 Irrigation District Operations

One commenter provided background information regarding the applicants and their operations.

Commenters

ORG-12

Response

The Services acknowledge the information and resources cited by the commenter, much of which is
included in Chapters 2 through 4 of the Draft and Final HCPs. The Services will consider that
information in our decisions on the ITP applications.

HCP-5.2 Historical and Current Condition of Stream Channels

One commenter provided background information regarding historical and current hydrological
conditions on the covered lands.

Commenters

ORG-15

Response

The Services acknowledge the information and resources cited by the commenter. The studies and
documents listed in the comment were reviewed during the development of the HCP, and the
authors of many of the documents were participants in the HCP Working Group. The conservation
strategy of the HCP was developed with full consideration of the available information. While the
HCP does not cover all fish species that reside in the Upper Deschutes River, many of the fish-related
studies identified in the comment were nonetheless useful in the development of the HCP and are
reflected in the conservation measures in Final HCP Chapter 6, Habitat Conservation. The HCP would
result in a significant improvement in the hydrology of the Upper Deschutes River toward the
historical (pre-development) regime by increasing winter flows and decreasing summer flows
downstream of Wickiup Dam. As noted throughout the Final HCP, however, complete return to the
natural hydrograph of the Upper Deschutes is not possible due to changes to land use and river
morphology, as well as irrigation needs..

HCP-5.3 Current Conditions of Prineville Reservoir

One commenter stated that the Draft HCP does not accurately describe current conditions at
Prineville Reservoir. The commenter stated that Ochoco ID manages Prineville Reservoir. The
commenter stated that the Draft HCP does not discuss storage projects above Prineville Reservoir
that affect winter inflows to Prineville Reservoir. The commenter stated that the Draft HCP does not
accurately describe the impact of the Crooked River Act on Crooked River flows below Bowman
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Dam, because Reclamation has not applied for secondary instream water rights to permanently
protect those flows instream.

Commenters

ORG-15

Response

The comment regarding the potential to address impacts from storage projects above Prineville
Reservoir is outside the scope of the HCP. Otherwise, the Crooked River subbasin conservation
measures in Final HCP Section 6.5, Crooked River, Ochoco Creek and McKay Creek, are designed to
complement the actions implemented by Reclamation. The EIS analyzed alternatives that included a
secondary instream water right for the releases of uncontracted water; however Reclamation has
not taken that action to date.

The applicants’ actions and Reclamation’s storage and release of water from Bowman Dam both
occur and overlap in the Crooked River. For this reason, those actions will be analyzed in one BiOp
from each Service that evaluates (a) the Service’s potential issuance of ITPs and (b) Reclamation’s
operations of Bowman Dam on the Crooked River.

Current Conditions of Covered Species

HCP-5.4 Historical Accounts of Anadromous Fish Conditions

One commenter provided background information regarding the historical abundance and
distribution of covered anadromous fish species in the Upper Deschutes basin. The commenter
recommended that the HCP reference that information.

Commenters

ORG-12

Response

At the onset of the HCP development process in 2009, all participants in the Working Group
(including FWS, NMFS, ODFW, and others) participated in a formal process to provide the applicants
with information on the covered lands and covered species they considered pertinent to the
development of the HCP. The Services and the applicants reviewed the provided information when
developing HCP Chapters 4, Current Condition of the Covered Lands, 5, Current Conditions of the
Covered Species, and 6, Habitat Conservation, and the numerous technical reports prepared
collaboratively with the Working Group between 2010 and 2018. While some early anecdotal
accounts are not cited in the Final HCP, all relevant and available information on the history, status,
and most importantly future potential of the covered species was considered.

HCP-5.5 Current Conditions of Oregon Spotted Frog

One commenter provided background information regarding current conditions of Oregon spotted
frog and the impacts of the applicants’ operations on Oregon spotted frog.
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Commenters

ORG-15

Response

The Services acknowledge the information and resources cited by the commenter. The applicants
worked closely with FWS and ODFW on the development of the conservation measures for the
Oregon spotted frog. All pertinent and available information was considered in the development of
an approach that is both achievable and effective.

HCP-5.6 Future Range of Oregon Spotted Frog

6

One commenter generally stated that Oregon spotted frog will expand their range below the City of
Bend in the next 30 years. The commenter recommended that the Draft HCP illustrate that range,
evaluate the potential impacts of dredging Mirror Pond Lake on Oregon spotted frog range, and
account for water temperatures below the City of Bend. The commenter did not cite specific
authorities in support of the comment.

Commenters

GP-34

Response

The HCP considers the Oregon spotted frog’s historical range (downstream to Lower Bridge) and
current range (downstream to the Old Mill District) in the Deschutes River. Within this range,
however, the HCP does not attempt to speculate on the potential impacts of future activities by other
parties. Those activities, if they occur and if they impact Oregon spotted frogs, would be subject to
Endangered Species Act compliance separate from the HCP

Goals and Objectives

General Comments on Goals, Objectives, and Rationale

HCP-6.1 Specificity of Goals and Objectives

Commenters generally stated that the Draft HCP does not contain “S.M.A.R.T.” (specific, measurable,
achievable, realistic, and time-bound) goals and objectives, adequate explanation regarding the
scientific assumptions underlying the goals and objectives, or an adequate implementation plan.

Commenters

ORG-14, ORG-23

Response

The commenters did not identify specific concerns regarding the measurable resource objectives
and rationales for the proposed conservation measures in Draft HCP Chapter 6, Habitat
Conservation. Before deciding whether to approve the HCP and issue the ITPs, the Services will
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ensure that the Final HCP contains goals and objectives, rationales, and enforceable final
conservation measures based on the biological needs of the covered species that comply with the
requirements of ESA.

HCP-6.2 Goals and Objectives Based on Biological Needs of Covered Species

One commenter generally stated that the Draft HCP’s goals and objectives are not clearly tied to the
biological needs of the covered species and that the proposed conservation measures collectively
and individually are not designed to achieve those biological needs and meet the “maximum extent
practicable” standard.

Commenters

ORG-15

Response

The HCP Handbook states that the HCP include measurable goals and objectives based on the
biological needs of the covered species, to inform a comprehensive conservation strategy that
minimizes and mitigates impacts of the take to the maximum extent practicable (refer to HCP
Handbook pages 6-17 through 6-18). There is no requirement that individual goals, objectives, or
conservation measures independently achieve or recite the maximum extent practicable standard.

In Draft HCP Chapter 6, Habitat Conservation, the applicants identified measurable resource
objectives for each proposed conservation measure to achieve habitat conditions based on the
biological needs of the covered species. Before deciding whether to approve the HCP and issue the
ITPs, the Services will ensure that the Final HCP contains goals and objectives, rationales, and
enforceable final conservation measures based on the biological needs of the covered species that
comply with the requirements of ESA.

HCP-6.3 Goals and Objectives Based on Sustaining Current Populations

One commenter stated that the Draft HCP’s goals and objectives improperly focus on sustaining
current populations of the covered species and should, instead, be designed to enhance the chance
of survival or recovery for the covered species—and, in particular, the Oregon spotted frog.

Commenters

ORG-15

Response

The goals and objectives in any HCP must be designed to address the biological needs of the covered
species. It is not necessary to state this within each goal, and doing so can distract from the
biological aspects of the goal. Before deciding whether to approve the HCP and issue the ITPs, the
Services will ensure that the Final HCP conservation strategy will minimize and mitigate the impacts
of the taking to the maximum extent practicable and ensure that the taking will not appreciably
reduce the likelihood of the survival and recovery of the species in the wild. 16 U.S.C. §§

1539(a)(2)(B) (i), (iv).

Deschutes River Basin Habitat Conservation Plan 27 October 2020
Final EIS



Appendix 1-E
U.S. Fish and Wildlife Service Response to Comments

Specific Comments on Goals, Objectives, and Rationale

HCP-6.4 Wickiup Reservoir Goal No. 1

One commenter stated that Wickiup Reservoir Goal No. 1 in the Draft HCP, as well as the Measurable
Resource Objectives and Rationale for that Goal, improperly focuses on sustaining current Oregon
spotted frog populations, which is inadequate to ensure long-term survival of the species.

Commenters

ORG-15

Response

Wickiup Reservoir Goal No. 1 is to improve the Deschutes River population of Oregon spotted frogs
over the long term, which is a cornerstone of any sound conservation and recovery effort. The HCP
focuses on increasing the amount and quality of Oregon spotted frog habitat along the Deschutes
River between Wickiup Dam and Bend, not simply on maintaining the existing condition. In the case
of the Deschutes River, accomplishing this goal will likely require an increase over time in the
amount and quality of habitat for the Oregon spotted frogs, as the conservation measures for the
Upper Deschutes River are designed to do.

The comment suggested a winter flow of 600 cfs in the Upper Deschutes, but extensive hydrologic
modeling and thorough review of natural hydrologic conditions have demonstrated that 600 cfs is
not a sustainable minimum flow. The HCP recognizes this, and utilizes instead a long-term goal of
400-500 cfs during the winter. The comment also suggests summer caps on flow, and these are now
included in conservation measure WR-1.

HCP-6.5 Middle Deschutes River Goal No. 1
One commenter stated that Middle Deschutes River Goal No. 1 in the Draft HCP is not tied to the
biological needs of fish.
Commenters

ORG-15

Response

No covered species inhabit the reach of the Deschutes River most influenced by the applicant’s stock
water runs. Conservation measure DR-1 was included in the HCP at the request of ODFW, but it was
not tied to the specific needs of any covered species.

HCP-6.6 Measurable Resource Objective for Middle Deschutes River Goal No. 1

One commenter stated that proposed conservation measure DR-1 in the Draft HCP does not achieve
the Measurable Resource Objective for Middle Deschutes River Goal No. 1 to maintain a minimum
winter flow of 250 cfs or maintain minimum summer flows.
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Commenters

ORG-15

Response

The applicants explained how proposed conservation measure DR-1 will achieve the Measurable
Resource Objective for Middle Deschutes River Goal No. 1 in Final HCP subsections 6.2.8,
Conservation Goals and Objectives for the Middle Deschutes River, 6.2.9, Conservation Measure for the
Middle Deschutes River, and 6.2.10, Rationale for Conservation Measure DR-1. The DR-1 measure
applies to the winter storage season only, and therefore would not maintain minimum summer
flows. It is important to note that there are no covered species in the Middle Deschutes River, until
you get down below the natural barrier of Big Falls. Before making final decisions on the applicants’
permit application, the Services will complete findings and recommendations memoranda in
conjunction with decisions on the ITP applications pursuant to 16 U.S.C. § 1539(a)(2)(B),
documenting how (if approved) the Final HCP complies with the legal criteria for HCPs and ITPs
under ESA Section 10.

HCP-6.7 Rationale for Middle Deschutes River Goal No. 1

One commenter stated that the Rationale for Middle Deschutes River Goal No. 1 in the Draft HCP
does not address winter diversions by Lone Pine ID, North Unit ID, Tumalo ID, and Three Sisters ID
and, therefore, does not accurately represent the scope of the applicants’ impacts on winter water in
the Middle Deschutes River.

Commenters

ORG-15

Response

The applicants explained the effects of proposed Conservation Measure DR-1 in Final HCP Section
6.2.10, Rationale for Conservation Measure DR-1, and in multiple locations in Final HCP Chapter 8
that evaluate the effects on the covered species. Lone Pine ID and North Unit ID do not divert water
outside the irrigation season. Tumalo ID does not divert water from the Deschutes River outside the
irrigation season. Three Sisters ID does not divert water from the Deschutes River, and it does not
divert water at all during December through February. The Services acknowledge the information
and resources cited by the commenter. Before making final decisions on the applicants’ permit
application, the Services will complete findings and recommendations memoranda in conjunction
with our decisions on the ITP applications pursuant to 16 U.S.C. § 1539(a)(2)(B), documenting how
the Final HCP (if approved) complies with the legal criteria for HCPs and ITPs under ESA Section 10,
including minimizing and mitigating the impacts of take from the covered activities to the maximum
extent practicable.

HCP-6.8 Whychus Creek Goal No. 1

One commenter stated that Whychus Creek Goal No. 1 in the Draft HCP does not commit to
offsetting impacts on fish or mitigation to the maximum extent practicable.
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Commenters

ORG-15

Response

The HCP Handbook states that the HCP include measurable goals and objectives based on the
biological needs of the covered species, to inform a comprehensive conservation strategy that
minimizes and mitigates impacts of the take to the maximum extent practicable (refer to HCP
Handbook pages 6-17 through 6-18). There is no requirement that individual goals, objectives, or
conservation measures independently achieve or recite the maximum extent practicable standard.

In Draft HCP Chapter 6, Habitat Conservation, the applicants identified measurable resource
objectives for each proposed conservation measure to achieve habitat conditions based on the
biological needs of the covered species. Before deciding whether to approve the HCP and issue the
ITPs, the Services will ensure this same chapter of the Final HCP contains goals and objectives,
rationales, and enforceable final conservation measures based on the biological needs of the covered
species that comply with the requirements of ESA.

HCP-6.9 Measurable Resource Objectives for Whychus Creek Goal No. 1
One commenter stated that the Measurable Resource Objectives for Whychus Creek Goal No. 1 in the
Draft HCP are not tied to the biological needs of fish.
Commenters

ORG-15

Response

The measurable resource objectives for Whychus Creek have been updated since publication of the
Draft HCP. Refer to Final HCP, Section 6.4.1, Conservation Goal and Objectives for Whychus Creek.

HCP-6.10 Goals and Objectives for Crooked River Subbasin

One commenter stated that the Draft HCP’s goals and objectives and monitoring provisions for the
Crooked River subbasin are not sufficiently “S.M.A.R.T.” because they do not include biological
metrics to track effectiveness or guide adaptive management related to reintroduction of
anadromous salmonids.

Commenters

ORG-14

Response

The HCP’s Crooked River subbasin Goal No. 1 is to assist in the reintroduction of anadromous
salmonids in the Crooked River subbasin by contributing to instream flows. The combination of
conservation measures CR-1 through CR-6 address habitat and low flow conditions at critical
locations and seasons to achieve this objective.
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The applicants’ covered activities and Reclamation’s storage and release of water from Bowman
Dam both occur and overlap in the Crooked River. The HCP addresses effects of the covered
activities observed in the Crooked River, where those effects are within the applicants’ discretion
and control; however, other effects are the result of Reclamation’s storage and release of water from
Bowman Dam and are, therefore, not appropriate to address through the HCP. For this reason, each
Service will issue a BiOp that analyzes both the Services’ issuance of ITPs and Reclamation’s
operations of Bowman Dam on the Crooked River. Further measures, monitoring, or other related
terms and conditions resulting from Reclamation’s action may be required as a result of the
interagency consultation process under ESA Section 7.

HCP-6.11 Crooked River Goal No. 1

One commenter stated that Crooked River Goal No. 1 in the Draft HCP, as well as the Measurable
Resource Objectives and Rationale for that Goal, do not address the biological needs of anadromous
species.

Commenters

ORG-15

Response

The HCP Handbook states that the HCP include measurable goals and objectives based on the
biological needs of the covered species, to inform a comprehensive conservation strategy that
minimizes and mitigates impacts of the take to the maximum extent practicable (refer to HCP
Handbook pages 6-17 through 6-18).

The HCP’s Crooked River subbasin Goal No. 1 is to assist in the reintroduction of anadromous
salmonids in the Crooked River subbasin by contributing to instream flows. The combination of
conservation measures CR-1 through CR-6 address habitat and low flow conditions at critical
locations and seasons to achieve this objective. The Crooked River Measurable Resource Objectives
support this goal by establishing minimum flows in the Crooked River and its tributaries, to
eliminate extremely low flows in the Crooked River. In addition, the applicants have revised their
request for ITP coverage and are no longer seeking ITP coverage for Mid-Columbia River Spring
Chinook salmon.

Before deciding whether to approve the HCP and issue the ITPs, the Services will ensure that the
Final HCP contains goals and objectives, rationales, and enforceable final conservation measures
based on the biological needs of the covered species that comply with the requirements of ESA.

HCP-6.12 Measurable Resource Objective 1-C for Crooked River Goal No. 1

One commenter recommended that Crooked River Objective 1-C be tied to flow increases that will
result from the McKay Water Switch and that Ochoco ID commit to a deadline for the exchange and
winter flow minimums.

Commenters

ORG-15
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Response

Ochoco ID cannot commit to a schedule for completion or ultimate outcome of the McKay Water
Switch, because the switch involves multiple parties other than Ochoco ID. Since publication of the
Draft HCP and Draft EIS, the U.S. Department of Agriculture’s Natural Resources Conservation
Service has released a draft Environmental Analysis evaluating canal piping in the Crooked River
basin, to which the McKay Water Switch relates.

HCP-6.13 Crooked River Goals No. 2 and No. 3

One commenter stated that Crooked River Goal No. 2 in the Draft HCP, as well as the Measurable
Resource Objectives and Rationale for that Goal, do not address the biological needs of anadromous
species and do not adequately commit to offsetting impacts on listed species.

Commenters

ORG-15

Response

The HCP Handbook states that the HCP include measurable goals and objectives based on the
biological needs of the covered species, to inform a comprehensive conservation strategy that
minimizes and mitigates impacts of the take to the maximum extent practicable (refer to HCP
Handbook pages 6-17 through 6-18). There is no requirement that individual goals, objectives, or
conservation measures independently achieve or recite the maximum extent practicable standard.

In Draft HCP Chapter 6, Habitat Conservation, the applicants identified measurable resource
objectives for each proposed conservation measure to achieve habitat conditions based on the
biological needs of the covered species. Before deciding whether to approve the HCP and issue the
ITPs, the Services will ensure that the Final HCP contains goals and objectives, rationales, and
enforceable final conservation measures based on the biological needs of the covered species that
comply with the requirements of ESA.

HCP-6.14 Measurable Resource Objectives for Crooked River Goal No. 3
One commenter stated that the Measurable Resource Objectives for Crooked River Goal No. 3 should
commit to maintaining fish screens to NMFS standards and address barrier removal.
Commenters

ORG-15

Response

The Draft HCP has been revised, and final conservation measure CR-5 requires Ochoco ID to meet
NMEFS fish screen requirements upon replacement. It is not necessary to state that commitment in
the Final HCP goals and objectives.
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7  Habitat Conservation Strategy, Generally

Benefits to Covered Species

HCP-7.1 Greater Benefits to Covered Species or Habitat Generally Recommended

Commenters generally supported improved habitat for wildlife in the Deschutes basin, generally
stated that the Draft HCP does not provide adequate conservation benefits, generally recommended
that the HCP provide a greater overall benefit to the covered species or their habitat, or generally
recommended that the applicants commit to additional mitigation activities.

Commenters

TRIBE-1, ORG-24, ORG-17, ORG-22, GP-2, GP-16, GP-23, GP-28, GP-31, GP-36, GP-41, GP-85, GP-86,
GP-88, GP-91, GP-96, GP-97, GP-105, GP-122, GP-123, GP-132, GP-137, GP-139, GP-145, GP-148, GP-
155, GP-159, GP-165, GP-179, GP-184, GP-188, GP-189, FL-1, FL-2, FLP-12, FLP-22, FLP-26, FLP-28,
FLP-45, FLP-52, FLP-55, FLP-63

Response

The Final HCP is designed to minimize and mitigate the impacts of take caused by the operational
activities (covered activities) of eight irrigation districts and the City of Prineville (the applicants).
The covered activities modify the timing and magnitude of flow in the Deschutes River and a
number of its tributaries through the storage, release, diversion, and return of irrigation water. The
Deschutes basin is a highly altered, complex hydrological system, and changes in surface hydrology
caused by the covered activities alter the quantity and/or quality of aquatic habitats for listed
species in both positive and negative ways. Furthermore, other numerous human and non-human
activities influence the status of the covered species and their habitat in the Deschutes basin,
including urban and rural land use practices and climate change. Those activities are beyond the
applicants’ control and responsibility to mitigate and are therefore beyond the scope of this HCP.

Under ESA Section 10, HCP applicants must minimize and mitigate the impacts of the taking from
their actions for which they are seeking incidental take coverage (the “covered activities”) to the
maximum extent practicable and ensure that the taking will not appreciably reduce the likelihood of
the survival and recovery of the species in the wild. 16 U.S.C. §§ 1539(a)(2)(B)(ii), (iv). This
requirement does not extend to minimizing and mitigating the effects of actions by other parties.

The approach of the Draft as well as the Final HCP is to modify those activities within the applicants’
control (the covered activities) to minimize and mitigated the adverse effects caused by the covered
activities.

HCP-7.2 Prioritization of Covered Species

Commenters generally stated that the HCP prioritizes the needs of Oregon spotted frog over other
covered species and recommended that the HCP include additional commitments to mitigate
impacts on covered fish species, including bull trout, salmon, and MCR steelhead, and balance the
biological needs of various covered species.
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Commenters

TRIBE-1, ORG-24, ORG-19

Response

The HCP proposes a conservation strategy designed to minimize and mitigate the impacts of take to
all covered species to the maximum extent practicable. An HCP cannot prioritize one species over
another, but must instead address each covered species individually. To approve the ITP, the
Services’ HCP findings memorandum and Record of Decision must document how the conservation
strategy for each covered species minimizes and mitigates the impacts of take to the maximum
extent practicable. Historical and current water management practices in the Upper Deschutes Basin
have severely degraded the habitat for the Oregon spotted frog; therefore, the conservation
measures needed to minimize and mitigate impacts of the covered activities on Oregon spotted frog
are extensive.

HCP-7.3 Greater Benefits to Covered Fish Species Recommended

Commenters stated that the Draft HCP does not provide adequate conservation benefits to covered
fish species or recommended that the HCP provide a greater overall benefit to covered fish species,
including through higher stream flows.

Commenters

ORG-24, ORG-12, ORG-22

Response

Throughout the development of the Draft HCP, the Services strongly advocated for conservation
measures for the covered fish species, however the HCP is a voluntary, applicant-driven document.
The Services crafted the Draft EIS action alternatives to examine greater protections for listed fish
species, as well as non-listed Chinook salmon, and thus evaluated various possible modifications to
the proposed conservation measures in the Crooked River (CR-1 to CR-4) in Alternatives 3 and 4 of
the Draft EIS.

The applicants’ actions and Reclamation’s storage and release of water from Bowman Dam both
occur and overlap in the Crooked River. For that reason, each Service will analyze actions proposed
by the applicants under the HCP and actions by Reclamation pursuant to the Crooked River Act in
one BiOp that evaluates both the Services’ issuance of ITPs and Reclamation’s operations of
Bowman Dam on the Crooked River. Reclamation releases water from Bowman Dam for the benefits
of fish and wildlife. Optimizing the utility of that water could address some of the concerns identified
by the commenter. The Services will ensure that Reclamation is aware of the commenter’s concern
regarding shaping of flows in the Crooked River.

HCP-7.4 Greater Benefits to Oregon Spotted Frog Recommended

Commenters stated that the Draft HCP does not provide adequate conservation benefits to Oregon
spotted frog or recommended that the HCP provide a greater overall benefit to Oregon spotted frog.
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Commenters

ORG-15, ORG-22, GP-148

Response

Based on public review of and comment on the Draft HCP, as well as further technical assistance
from FWS, the applicants have revised the Final HCP’s conservation strategy to provide greater
protections for Oregon spotted frog than initially proposed in the Draft HCP. Refer to Final HCP
Chapter 6, Habitat Conservation.

HCP-7.5 Higher Stream Flows Generally Recommended

Commenters generally supported higher stream flows within the Deschutes basin, generally stated
that stream flows proposed under the Draft HCP do not provide adequate conservation benefits, or
generally recommended that the HCP provide higher stream flows. Some commenters proposed
specific flow targets.

Commenters
ORG-17, ORG-20, GP-31, GP-84, GP-96, GP-123 GP-139, GP-155, GP-159, GP-161, GP-163, GP-183,
GP-185, GP-188, FL-2, FLP-26

Response

In the Final HCP, the applicants have modified the proposed conservation measures to provide
additional conservation benefits designed to minimize and mitigate the impacts of take from the
covered activities to the maximum extent practicable. The modified conservation measures provide
for higher stream flows designed to provide conservation benefits to the covered species. Refer to
Final HCP Chapter 6, Habitat Conservation.

HCP-7.6 Ecologically Relevant Stream Flows Generally Recommended

Commenters generally supported “ecologically relevant” stream flows or stream flows based on the
biological needs of the covered species.

Commenters

ORG-20, GP-148

Response

The Services agree. The conservation measures in Final HCP Chapter 6, Habitat Conservation,
provides stream flows designed to be ecologically relevant and provide conservation benefits based
on the biological needs of the covered species.

HCP-7.7 Timing of Stream Flow Regimes Generally Recommended

Commenters generally supported stream flow regimes that provide adequate water and habitat for
the covered species throughout their life cycles.
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Commenters

ORG-12, ORG-22

Response

The Services agree. The conservation measures in Final HCP Chapter 6, Habitat Conservation, are
designed to work in concert with other habitat management and enhancement efforts in the basin to
meet the biological needs of the covered species.

HCP-7.8 Specificity of Plans to Achieve Higher Stream Flows

Commenters generally requested additional specificity regarding how the HCP will achieve higher
stream flows.

Commenters

ORG-17, GP-124, FLP-26

Response

The HCP conservation strategy achieves higher stream flows through minimum flow targets that the
applicants must meet. The HCP includes enforcement measures if the applicants do not meet those
flow targets, designed to provide adequate conservation benefits to the covered species and
minimize and mitigate the impacts of take from the covered activities to the maximum extent
practicable. However, to provide the applicants necessary flexibility, the HCP does not specify the
mechanisms through which the applicants must achieve water conservation required to meet
minimum flow targets. If the Final HCP is approved, the applicants will meet flow targets through a
variety of approaches, including operational adjustments, water efficiency and infrastructure
projects, water-market transactions, and other options.

HCP-7.9 Expedited Conservation Measures Generally Recommended

Commenters generally recommended that the HCP provide conservation benefits, including higher
stream flows, immediately or sooner than proposed in the Draft HCP. Some commenters proposed
specific timelines.

Commenters
ORG-4, ORG-17, GP-24, GP-31, GP-35, GP-123, GP-139, GP-158, GP-161, GP-163, GP-182, FLP-26,
FLP-28

Response

In the Final HCP, the applicants have modified the proposed conservation measures to accelerate the
rate at which stream flows are increased and result in higher stream flows than previously proposed
in the Draft HCP. Refer to Final HCP Chapter 6, Habitat Conservation.
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HCP-7.10 Natural Hydrological Conditions Recommended
Commenters generally recommended that the Deschutes River or other streams within the
Deschutes basin be returned to natural hydrological conditions.

Commenters

ORG-11, GP-96, GP-121, GP-122, GP-188

Response

Due to the highly modified nature of the Deschutes basin, in general, and the covered lands, in
particular, a return to natural hydrologic conditions may not necessarily provide the desirable level
of habitat function to support the covered species. The conservation measures in Final HCP Chapter
6, Habitat Conservation, are guided and shaped by knowledge of natural hydrologic conditions, but
they ultimately are designed to provide favorable conditions for the covered species in the context
of current stream morphology, and land and water use.

HCP-7.11 Consideration of Climate Change Generally Recommended
Commenters generally recommended that the HCP provide adequate conservation benefits to
account for the future effects of climate change on the covered species or water supplies.
Commenters

ORG-12, ORG-22, GP-31, GP-35, GP-105, GP-139, GP-145, GP-146, FLP-55, FLP-70, FLP-71

Response

The Final HCP has been designed to ensure that the applicants implement operational changes to
minimize and mitigate the impacts of take from the covered activities to the maximum extent
practicable and provide adequate conservation benefits to the covered species, primarily by
ensuring higher stream flows throughout the HCP term and giving the covered species priority over
irrigation for water in the event of climate change.

HCP-7.12 Impacts on Tourism and Recreational Interests
Commenters generally recommended that the HCP account for impacts of altered stream flows on
tourism and recreational interests or include recreational stakeholders in development of the HCP.
Commenters

GP-24, GP-36 GP-83, GP-133, GP-175

Response

The comment is outside the scope of the HCP; however, the Services considered impacts of the HCP
on tourism and recreation in the Draft EIS. Refer response to comment, EIS-17.2, Recreation Flow
Study, for additional information.
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HCP-7.13 Habitat Impacts Caused by Tourism and Recreational Interests

One commenter generally recommended that water tourism be included in the ITP process and that
the HCP require mitigation for habitat impacts caused by water tourism.

Commenters

GP-27

Response

Water tourism is not within the scope of the covered activities proposed by the applicants and,
therefore, the comment is outside the scope of the HCP.

HCP-7.14 Changes to Oregon Water Law or Water Rights Recommended

Commenters generally recommended that Oregon water law or existing water rights be modified to
allocate water more efficiently or equitably.

Commenters

GP-40, GP-122, GP-138, GP-144, GP-185, GP-189, FLP-17

Response

The comment is outside the scope of the HCP. The applicants must comply with existing water law.
Neither the Services nor the applicants have legal authority to modify existing water rights to
allocate water more efficiently or equitably.

HCP-7.15 Costs and Risks to North Unit ID

Commenters generally raised concerns regarding economic costs and risks to North Unit ID from
implementing the HCP or other water conservation measures. Commenters stated that North Unit ID
already delivers irrigation water relatively efficiently and that, as the District with the most junior
water rights, North Unit ID will disproportionately bear the costs and risks of the HCP. Some
commenters recommended that the HCP include provisions to decrease economic risk to North Unit
ID farmers during droughts or other low-water years.

Commenters

LOCAL-3, GP-124, GP-138, GP-140, GP-146, GP-147, GP-150, GP-152, GP-162, FLP-11

Response

The applicants considered economic costs and risks to North Unit ID during HCP development. A key
consideration during HCP development was the practical ability of all applicants—including North
Unit ID—to complete water conservation improvements necessary to implement the conservation
measures and achieve the minimum flow targets identified in the HCP. The applicants collaborated
with the Services to develop a Final HCP designed to minimize and mitigate the impact of take from
the covered activities to the maximum extent practicable, recognizing and managing those costs and
risks to all applicants.
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HCP-7.16 Support of Draft HCP as Proposed

Commenters supported the Draft HCP as proposed. Commenters stated that the HCP provides a
reasonable compromise among stakeholders that provides adequate conservation benefit to
covered species, while providing the applicants and irrigation district patrons sufficient time to
adapt.

Commenters

STATE-3, ORG-18, GP-140, GP-162

Response

The Services acknowledge this comment.
Conservation Measure Implementation, Generally

HCP-7.17 HCP Conservation Measure Implementation Strategy

Commenters stated that the Draft HCP does not adequately explain how the proposed conservation
strategy will be implemented and recommended that the HCP include additional explanation and
procedures to ensure that the HCP is successfully implemented.

Commenters

ORG-3, ORG-22

Response

Final HCP Chapter 6, Habitat Conservation, includes a compliance and enforcement protocol to
ensure that the HCP is successfully implemented.

HCP-7.18 Exceptions to HCP Conservation Measures

One commenter stated that the Draft HCP conservation measures include compliance exceptions
that may prevent the intended conservation benefits from occurring. The commenter recommended
that the HCP include additional assurances that adequate stream flows will be achieved to protect
the covered species at all times.

Commenters

ORG-3

Response

Final HCP Chapter 6, Habitat Conservation, includes a compliance and enforcement protocol and
minimum flow requirements based on the biological needs of the covered Species. The applicants
have incorporated additional compliance obligations into all conservation measures in the Final HCP
that include enforceable minimum or maximum flow or surface elevation targets.
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HCP-7.19 Contingency Plans for HCP Conservation Measures

One commenter stated that the Draft HCP does not adequately address “contingency plans” for the
proposed conservation measures—i.e., alternative requirements under the HCP when certain
conditions occur. The commenter stated that existing contingency plans in the Draft HCP
conservation measures include loopholes that allow the applicants to meet less-protective standards
that do not achieve intended long-term conservation benefits, and recommended that the applicants
include additional contingency plans in some of the proposed conservation measures.

Commenters

ORG-3

Response

Final HCP Chapter 6, Habitat Conservation, includes a compliance and enforcement protocol for each
conservation measure. Chapter 7, Monitoring, Reporting and Adaptive Management, includes
monitoring and adaptive management requirements for the conservation measures, and Chapter 9,
Changed and Unforeseen Circumstances, includes changed circumstances provisions. All of these are
designed to achieve long-term conservation benefits based on the biological needs of the covered
Species. The Services will evaluate and document the adequacy of those measures and provisions
before making final decisions on the ITP applications.

HCP-7.20 Conservation Funding Implementation

Commenters recommended additional guidelines defining how conservation funds created by the
proposed conservation measures in the Draft HCP would be spent to achieve intended conservation
benefits and mitigate the impacts of applicants’ incidental take.

Commenters

ORG-3, ORG-14

Response

The conservation measures providing conservation funding are a key part of the HCP’s phased
conservation strategy. The conservation funding will be used to help minimize and mitigate the
impact of take from the covered activities as the applicants adapt their operations over time, to
achieve long-term stream flow conditions necessary to meet the biological needs of the covered
species. The Final HCP includes additional conservation funding commitments by the applicants,
specifically Conservation Measure UD-1, the Upper Deschutes Conservation Fund. Conservation
Measure UD-1 will be used “to improve or enhance habitat in the Upper Deschutes Basin for the
Oregon spotted frog and other aquatic species, or otherwise address conditions in the Upper
Deschutes Basin that affect the conservation and recovery of the Oregon spotted frog in the wild.”
Therefore, funding could be allocated from Conservation Measure UD-1 to implement habitat
restoration actions at specific sites to address and improve site-specific functionality during
implementation of the flow regime under the proposed action.
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HCP-7.21 Conservation Measures Requiring Third-Party Cooperation

Commenters recommended that the Draft HCP include additional detail explaining how proposed
Conservation Benefits requiring third-party cooperation will be implemented to achieve intended
conservation benefits.

Commenters

ORG-3, ORG-14

Response

The conservation measures in Final HCP Chapter 6, Habitat Conservation, do not require cooperation
from parties who are not covered by the HCP in order to achieve the intended benefits to the
covered species. Several of the conservation measures are designed to work synergistically with the
actions of non-applicant parties to provide greater overall benefits to the covered species, but the
actions of those other parties are not necessary for the HCP to achieve the levels of minimization
and mitigation required under ESA. The Final HCP would achieve long-term conservation benefits
primarily through enforceable minimum flow requirements based on the biological needs of the
covered species. Although the applicants do not have legal authority to require irrigation district
patrons to implement conservation measures on private property, the applicants have also
committed to working with their patrons on a voluntary basis, to improve irrigation efficiency and
modernize infrastructure in their districts.

HCP-7.22 Timing to Implement Conservation Measures Requiring Third-Party
Cooperation

One commenter recommended that the HCP “provide better implementation timing” for proposed
Conservation Measures WC-1 and CR-5. The commenter recommended that Conservation Measure
WC-1 require that target flows be achieved within the first or second year of the HCP term. The
commenter also recommended extending the five-year patron-assistance period in proposed
Conservation Measure CR-5 and including a deadline for patrons to install fish screens on their
diversions.

Commenters

ORG-3

Response

In the Final HCP, the applicants have revised Conservation Measure WC-1 to require that Three
Sisters ID pass all water the district has converted to permanent instream water rights on Whychus
Creek (currently 31.18 cfs) at its diversion for the full term of the HCP. Refer to Final HCP Section
6.4, Whychus Creek. The applicants did not incorporate the commenter’s recommendations for
Conservation Measure CR-5. Refer to response to comment HCP-4.7, Activities by Irrigation District
Patrons, for further discussion of the applicants’ limited authority to regulate private activities by
irrigation district patrons.
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HCP-7.23 HCP Criteria and Legal Standards for ITP Issuance

8

Commenters stated that the Draft HCP does not satisfy legal requirements for HCPs or ITP issuance
under ESA.

Commenters

TRIBE-1, ORG-24, ORG-3, ORG-12, ORG-14, ORG-15, ORG-22

Response

The Services will complete findings and recommendations memoranda in conjunction with our
decisions on the ITP applications pursuant to 16 U.S.C. § 1539(a)(2)(B), documenting how the Final
HCP complies with the legal criteria for HCPs and ITPs under ESA Section 10. The applicants have
collaborated with the Services to develop a Final HCP designed to meet all legal requirements for
ITP issuance, including attempting to demonstrate that the Final HCP will provide adequate
conservation benefits based on the biological needs of the covered species; will minimize and
mitigate the impacts of take from the covered activities to the maximum extent practicable; will
include adequate funding assurances; will not appreciably reduce the likelihood of survival and
recovery of the covered species in the wild; and will include other implementation assurances
required by the Services.

Some commenters urged the Services to conduct or require the applicants to conduct additional or
different analyses, or address specific scientific studies or other information in the HCP. The
Services acknowledge all additional scientific information, analyses, and resources cited by
commenters and will take that information into account—as well as information provided in the
Final HCP and the Final EIS—in their ITP issuance decision documents and the corresponding HCP-
specific BiOps required under ESA Section 7. Refer to HCP Handbook, Chapters 14 and 15
(identifying Services’ responsibilities and required analyses to finalize the HCP and issue ITPs).

Specific Comments Regarding Draft Conservation Measures

Recommendations for Draft Crane Prairie Reservoir Conservation Measure

HCP-8.1 Crane Prairie Reservoir Operations and Flow Regimes

Commenters expressed concern regarding impacts of stream flow levels and fluctuations on covered
species as a result of operations at Crane Prairie Reservoir. Commenters recommended specific
operational measures and flow regimes for Crane Prairie Reservoir or specific modifications to
proposed conservation measure CP-1 in the Draft HCP.

Commenters

STATE-4, ORG-3

Response

The operational constraints on Crane Prairie Reservoir in conservation measure CP-1 were designed
specifically to balance the need to maintain and enhance Oregon spotted frog habitat in Crane
Prairie Reservoir with habitat conditions downstream of the reservoir (refer to Final HCP, Section
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6.2.1.4, Crane Prairie Goal No. 2). Habitat conditions within the reservoir were prioritized as the
reservoir supports an abundance of Oregon spotted frog. The applicants determined, with technical
assistance from the Services, that modifications of this measure or additional constraints on the
operation of Crane Prairie Dam, including ramping rates and minimum flows, could cause
undesirable fluctuations in reservoir water levels and diminish the benefits of the conservation
measure to Oregon spotted frogs. While the reservoir contains several hundred acres of highly
valuable Oregon spotted frog habitat, the reach of the river downstream of Crane Prairie Dam
contains limited habitat for Oregon spotted frog. The one wetland where Oregon spotted frogs
breeding has occurred is strongly influenced by water storage in Wickiup Reservoir and not by flows
in the Deschutes River. Consequently, modifications to the operation of Crane Prairie Dam would
provide little benefit to Oregon spotted frogs downstream of the reservoir, while having detrimental
effects on Oregon spotted frogs within the reservoir. No other covered species occur within Crane
Prairie reservoir or in the Deschutes River downstream of the reservoir.

Recommendations for Draft Upper Deschutes River and Wickiup Reservoir
Conservation Measures

HCP-8.2 Higher Upper Deschutes River Instream Winter and Spring Flow Targets

Commenters recommended that the HCP require higher minimum instream winter and spring flows
than provided in proposed conservation measure WR-1 in the Draft HCP. Commenters cited
scientific studies supporting a need for higher minimum winter instream flows to achieve necessary
conservation benefits for Oregon spotted frog. Some commenters also stated that the flow targets in
proposed conservation measure WR-1 do not provide necessary conservation benefits for covered
fish species.

Some commenters proposed specific instream flow targets. For example, some commenters stated
that winter instream flows of 400 cfs will not achieve necessary conservation benefits and that
instream flows of 500 cfs or higher are necessary to support Oregon spotted frog. Some commenters
supported the instream flow targets presented in Draft EIS Alternatives 3 and 4.

Commenters

STATE-4, ORG-2, ORG-3, ORG-9, ORG-10, ORG-12, ORG-14, ORG-15, ORG-16, ORG-22, GP-120, GP-
122, GP-124, GP-148, GP-169, GP-179, GP-189, FL-3, FLP-26

Response

The applicants and the Services have collaborated to revise the Draft HCP and develop final
conservation measures for the Upper Deschutes River, based on the biological needs of the covered
species, designed to minimize and mitigate the impacts of the take to the maximum extent
practicable. Final conservation measure WR-1 provides for accelerated flow increases and,
ultimately, higher instream flows than initially proposed in the Draft HCP. The Services will
document in our final decision documents on the ITP applications whether the final conservation
measures meet legal requirements for the HCP and ITP issuance and collectively provide adequate
conservation benefits for the covered species.
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HCP-8.3 Accelerated Timing of Upper Deschutes River Instream Winter Flow
Targets

Commenters stated that the HCP should require higher minimum instream winter flows more
quickly than the timeline provided in proposed conservation measure WR-1 in the Draft HCP.
Commenters stated that an accelerated timeline for instream winter flows is necessary to support
short- and long-term survival of Oregon spotted frog. Some commenters also stated that an
accelerate timeline is required to provide necessary conservation benefits for covered fish species.
Some commenters stated that the applicants could feasibly accelerate the timeline to increase
minimum instream winter flows, and that the Draft HCP overstates the economic impacts on the
applicants of doing so.

One commenter stated that the HCP does not adequately explain or justify the phased
implementation approach in the Draft HCP, based on scientific data.

Commenters

STATE-4, ORG-2, ORG-3, ORG-9, ORG-10, ORG-11, ORG-12, ORG-14, ORG-15, ORG-22, GP-120, GP-
122, GP-124, GP-148, GP-169, GP-179, GP-189, FL-3, FLP-26

Response

The applicants have collaborated with the Services to revise the Draft HCP and develop final
conservation measures for the Upper Deschutes River, based on the biological needs of the covered
species, designed to minimize and mitigate the impacts of the take to the maximum extent
practicable. Final conservation measure WR-1 provides for accelerated flow increases and,
ultimately, higher instream flows than initially proposed in the Draft HCP. The Services will
document in our final decision documents on the ITP applications whether the final conservation
measures meet legal requirements for the HCP and ITP issuance and collectively provide adequate
conservation benefits for the covered species.

As noted in the analyses of effects in Final HCP Section 8.4, Oregon Spotted Frog, increasing winter
flows in the Upper Deschutes River causes an unavoidable decrease in summer flows that would
likely have a negative impact on Oregon spotted frog. To avoid these potential negative impacts, the
winter increases must be achieved gradually to allow for spotted frogs to adjust to a change in
summer inundation timing and duration within wetland habitats. A gradual change will allow the
Upper Deschutes River time to recover from the past 70 years of modified hydrologic regime. This
recovery will be aided by habitat restoration and enhancement activities funded by the HCP’s Upper
Deschutes Basin Conservation Fund. The timing and rate of increase in the Final HCP are designed to
balance the desire to increase winter flows as soon as possible with the need to gradually decrease
summer flows.

HCP-8.4 Variable Upper Deschutes River Flows and Annual Releases from Wickiup
Dam

Commenters recommended that the HCP include provisions to manage instream flows in the Upper
Deschutes River variably, based on annual hydrological conditions. Some commenters proposed
specific revisions to proposed conservation measure WR-1 in the Draft HCP or specific mechanisms
to manage Upper Deschutes River flows variably.
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Commenters

ORG-10, ORG-12, ORG-14

Response

The applicants and the Services have collaborated to revise the Draft HCP and develop final
conservation measures for the Upper Deschutes River, based on the biological needs of the covered
species, designed to minimize and mitigate the impacts of the take to the maximum extent
practicable.

Final conservation measure WR-1 creates additional flexibility to manage instream flows during the
HCP term, compared to the conservation strategy for the Upper Deschutes River initially proposed
in the Draft HCP. The Services will document in our final decision documents on the ITP applications
whether the final conservation measures meet legal requirements for the HCP and ITP issuance and
collectively provide adequate conservation benefits for the covered species.

HCP-8.5 Upper Deschutes River Flow Timeline Tied to Dates

Commenters recommended that proposed conservation measure WR-1 in the Draft HCP tie
instream flow targets to specific years (e.g., 2020 to 2024), rather than date ranges such as Years 1
through 5 of the HCP term.

Commenters

ORG-11, ORG-20

Response

Implementation years have been used in the HCP rather than calendar years, because the HCP was
developed over a long time frame, and the use of calendar years would have required frequent
revisions to the working draft of the HCP. The Final HCP still relies on the use of implementation
years, but Year 1 of the HCP term is now clearly defined in Final HCP Section 6.1.2, Organization of
Chapter 6, as 2021.

HCP-8.6 Annual Progress Requirements for Upper Deschutes River Flow Increases

One commenter recommended that the HCP require the applicants to demonstrate progress
annually toward increasing instream flows in the Upper Deschutes River by at least 20 cfs per year.

Commenters

ORG-14

Response

Conservation Measure WR-1 of the Final HCP now includes provisions for increasing flows on a
regular basis as water becomes available to the Districts through conservation. Final HCP Chapter 7,
Monitoring, Reporting and Adaptive Management, includes requirements for annual reporting to the
Services on flows in particular and HCP implementation in general.
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HCP-8.7 Incremental Instream Protection of Conserved Water in Upper Deschutes
River

One commenter recommended that the HCP accelerate the timeline to increase flow targets in the
Upper Deschutes River by including additional commitments to protect conserved water in the
Upper Deschutes River as the applicants complete canal piping and other irrigation efficiency
projects.

Commenters

ORG-10

Response

Conservation Measure WR-1 of the Draft HCP has been revised to reflect this recommendation in the
Final HCP.

HCP-8.8 Permanent Instream Protection of Increased Flows in the Upper
Deschutes River

One commenter recommended that the HCP include additional commitments to permanently
protect increased Upper Deschutes River flows instream.

Commenters

ORG-15

Response

The applicants have collaborated with the Services to develop a final conservation strategy designed
to provide long-term benefits to the covered species based on their biological needs, primarily
through enforceable minimum flow requirements that the applicants must achieve. Acquiring
instream water rights, or subordinating existing irrigation rights to instream water rights, are not
necessarily required to provide assurances that those enforceable conservation measures will be
implemented. At the same time, to the extent the applicants utilize Oregon state-law programs such
as the Allocation of Conserved Water statutes, the applicants anticipate that the conserved water
generated from such programs will be protected instream (or reflected in a flow augmentation
right) as required by state law.

Otherwise, in many cases, the recommendation exceeds the scope of the applicants’ legal authority.
As noted, the Districts cannot legally transfer irrigation rights appurtenant to their patrons’ lands
without the consent of the patrons. Refer to response to comment HCP-4.7, Activities by Irrigation
District Patrons, for further discussion of the Districts’ legal obligations and authorities. Additionally,
the OWRD is the entity that administers and regulates water rights in Oregon and must approve all
requests to transfer water rights. Refer to response to comment HCP-3.1, Water Rights
Administration by State of Oregon, for further discussion of OWRD’s legal authorities.
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HCP-8.9 Enforcement of Minimum Flow Targets in Proposed Conservation
Measure WR-1

Commenters stated that proposed conservation measure WR-1 in the Draft HCP contains exception
that would allow the applicants not to achieve minimum flow targets under certain circumstances
and does not adequately account for low-water years. The commenters recommend that the HCP
include additional requirements for the applicants to achieve hard minimum flow targets at all
times.

Commenters

ORG-3, ORG-12, ORG-15

Response

The Draft HCP has been revised. Final HCP Chapter 6, Habitat Conservation, identifies required
compliance targets and allowable ranges of deviation for all items in final Conservation Measure
WR-1. Flows outside of the allowable ranges of deviation that are beyond the applicants’ control
shall not be considered out of compliance with the final conservation measure. Before deciding
whether to approve the Final HCP and issue the ITPs, the Services will ensure that the HCP contains
enforceable conservation measures based on the biological needs of the covered species that
minimize and mitigate the impacts of the taking to the maximum extent practicable.

HCP-8.10 Upper Deschutes River Summer Instream Flow Caps
Commenters recommended that the HCP conservation measures include upper limits on allowable
summer flows in the Upper Deschutes.
Commenters

STATE-4, ORG-12, ORG-14, ORG-15, ORG-22, GP-179, FL-3

Response

The Draft HCP has been revised. Conservation Measure WR-1 in Final HCP Chapter 6, Habitat
Conservation, includes upper limits on allowable summer flows in the Upper Deschutes, beginning
no later than year 8 of HCP implementation (calendar year 2028).

HCP-8.11 Upper Deschutes River Instream Flow Targets During Shoulder Seasons

One commenter recommended that the HCP include additional commitments to use conserved
water to increase flows between the City of Bend and Lake Billy Chinook for the benefit of
anadromous fish species during the shoulder seasons from mid-September to mid-October and mid-
April to mid-May.

Commenters

STATE-4
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Response

As shown in Final HCP Chapter 6, Habitat Conservation, Figure 6-21, flows in the Deschutes River
between Bend and Lake Billy Chinook are predicted to increase from historical levels in all months
under the HCP, including the shoulder months at the beginning and end of the irrigation season. This
is primarily the result of increased releases from Wickiup Reservoir to benefit Oregon spotted frogs
between Wickiup Dam and Bend, but the releases may exceed irrigation demands at the Bend
diversions in most months, and the result will be increased flows downstream of Bend. Covered fish
species occupy only the lower 12 miles of this reach between Big Falls and Lake Billy Chinook. As
noted in the analyses of effects to covered fish species in Final HCP Chapter 8 and Final EIS Chapter
4, shoulder-season flows are not considered limiting factors for the covered species in this reach of
the Deschutes River.

HCP-8.12 Upper Deschutes River Ramping Rates

Commenters recommended that the HCP include additional commitments to implement ramping
rates below the applicants’ diversions. Commenters proposed specific ramping rates and ramping
schedules.

Commenters

STATE-4, ORG-12

Response

The Draft HCP has been revised. Conservation Measure WR-1 in Final HCP Chapter 6, Habitat
Conservation, includes required ramping rates and corresponding allowable ranges of deviation for
the Upper Deschutes River.

HCP-8.13 Timing Recommendations for Annual Flow Targets in Proposed
Conservation Measure WR-1

Commenters recommended that the annual flow targets in proposed conservation measure WR-1 be
timed to coincide with Oregon spotted frog life stages, or that the HCP justify its timeline tied to the
irrigation season. Commenters stated that the annual timeline in proposed conservation measure
WR-1 would increase flows too late in the spring and decrease flows too late in the fall.

Commenters

ORG-3, ORG-14, ORG-15

Response

The Draft HCP has been revised. Conservation Measure WR-1 in Final HCP Chapter 6, Habitat
Conservation, aligns with the habitat requirements of the Oregon spotted frog. The Services
acknowledge the information and resources cited by the commenters. Before making final decisions
on the applicants’ permit application, the Services will complete findings and recommendations
memoranda in conjunction with our decisions on the ITP applications pursuant to 16 U.S.C. §
1539(a)(2)(B), documenting how the Final HCP complies with the legal criteria for HCPs and ITPs
under ESA Section 10, including minimizing and mitigating the impacts of take from the covered
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activities to the maximum extent practicable and ensuring that taking will not appreciably reduce
the likelihood of survival and recovery of the covered species in the wild.

HCP-8.14 Support for Timing and Magnitude of Proposed Stream Flow Targets for
Upper Deschutes River

Commenters generally supported the timing and magnitude of increased flow targets for the Upper
Deschutes River proposed in the Draft HCP, which the commenters stated would provide adequate
conservation benefits to Oregon spotted frog or were reasonable to allow the river system and the
applicants and their patrons sufficient time to adapt. One commenter stated that the hydrologic
modeling in the Draft HCP was well developed and easy to understand.

Commenters

GP-33, GP-166

Response
The Services acknowledge this comment. For further discussion of the Final HCP’s conservation
measures for the Upper Deschutes River, refer to response to comment HCP-8.2, Higher Upper
Deschutes River Instream Winter and Spring Flow Targets, and Final HCP Chapter 6, Habitat
Conservation.

HCP-8.15 Active Revegetation in Conjunction with Instream Flow Increases
Commenters recommended that the HCP include additional commitments to actively revegetate
Oregon spotted frog habitat, in conjunction with instream flow increases.

Commenters

ORG-15, GP-179

Response

The Draft HCP has been revised. The Final HCP includes District contributions of $150,000 per year
to the Upper Deschutes Basin Habitat Conservation Fund (Conservation Measure UD-1). FWS
intends that fund to be used to support restoration and enhancement (including revegetation) of
Oregon spotted frog habitat concurrent with improvements in flows under the HCP.

HCP-8.16 Guidance for Services’ Management of Releases from Wickiup Reservoir

One commenter recommended that the HCP include additional guidance to explain how the Services
would manage releases of stored water from Wickiup Reservoir, as provided in Item G of the Draft
HCP.

Commenters

TRIBE-1
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Response

The Draft HCP has been revised. Conservation Measure WR-1 in Final HCP 6, Habitat Conservation,
includes language identifying the purposes for which additional releases from Wickiup Reservoir
would occur. It is important to clarify that FWS does not manage flows. FWS can provide technical
assistance, but water management operations are conducted by the applicants and related state and
federal agencies.

Comments on Biological Effectiveness of Draft Upper Deschutes River and
Wickiup Reservoir Conservation Measures

HCP-8.17 Connectivity and Genetic Diversity of Oregon Spotted Frog

One commenter stated that proposed conservation measure WR-1 in the Draft HCP does not
adequately ensure connectivity between Oregon spotted frog habitats on the Upper Deschutes River
below Wickiup Dam, thereby threatening genetic diversity of the species.

Commenters

ORG-15

Response

Please refer to response to comment EIS-14.7, Genetic Diversity of Oregon Spotted Frog.

HCP-8.18 Effects of Historical Wickiup Reservoir Operation
One commenter stated that Section 6.2.6.2 of the Draft HCP does not accurately describe the
hydrological impacts of historical Wickiup Reservoir operations.
Commenters

ORG-15

Response

The Services acknowledge all additional scientific information, analyses, and resources cited by the
commenter and will take that information into account—as well as information provided in the
Final HCP and the Final EIS—in our ITP issuance decision documents and the corresponding HCP-
specific BiOps required under ESA Section 7.

Historical operation of Wickiup Reservoir is described in the HCP for background information only,
because the ITPs, if issued, would only cover future operation of the reservoir.
HCP-8.19 Effects of Proposed Conservation Measure WR-1 on Hydrology of the
Upper Deschutes River

One commenter stated that Draft HCP Section 6.2.6.3 incorrectly assumes that higher winter
releases will result in lower summer flows.
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Commenters

ORG-15

Response

The Draft HCP has been revised. Final HCP Chapter 6, Habitat Conservation, reflects the results of
Reclamation’s hydrologic modeling of the effects of the HCP on the Deschutes River. This modeling
has been done with input from multiple experts inside and outside the basin and has been subject to
formal peer review. The modeling continues to demonstrate that increasing winter flows in the
Upper Deschutes River (decreasing winter storage) will simultaneously decrease summer flows that
historically have been largely determined by the release of storage.

HCP-8.20 Effectiveness of Proposed Conservation Measure WR-1 to Achieve Stated
Conservation Objectives for Oregon Spotted Frog

One commenter stated that the Draft HCP does not contain adequate conservation measures to
achieve its stated objectives for Oregon spotted frog habitat. The commenter cited scientific studies
and opinions of a biologist retained by the commenter in support of the comment.

Commenters

ORG-15

Response

The Draft HCP has been revised. Conservation Measure WR-1 in Final HCP Chapter 6, Habitat
Conservation, aligns with the habitat requirements of the Oregon spotted frog. The Services
acknowledge the information and resources cited by the commenters. Before making final decisions
on the applicants’ permit application, the Services will complete findings and recommendations
memoranda in conjunction with our decisions on the ITP applications pursuant to 16 U.S.C. §
1539(a)(2)(B), documenting how the Final HCP complies with the legal criteria for HCPs and ITPs
under Section 10 of ESA, including minimizing and mitigating the impacts of take from the covered
activities to the maximum extent practicable and ensuring that taking will not appreciably reduce
the likelihood of survival and recovery of the covered species in the wild.

HCP-8.21 Oregon Spotted Frog Critical Habitat
One commenter stated that the Draft HCP does not contain adequate conservation measures to
provide or restore Primary Constituent Elements (PCEs) for Oregon spotted frog habitat.
Commenters

ORG-15

Response

The conservation strategy for the Oregon spotted frog in Final HCP Chapter 6, Habitat Conservation,
includes measures that address the PCEs for Oregon spotted frog critical habitat. The Upper
Deschutes Conservation Fund (Conservation Measure UD-1) will provide funding to further enhance
critical habitat.
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Recommendations for Middle Deschutes River Conservation Measures

HCP-8.22 Middle Deschutes River Flow Targets

Commenters stated that the HCP should require year-round minimum flows for the Middle
Deschutes River or otherwise manage flows to achieve more even flows year-round. Some
commenters recommended that the HCP require year-round minimum flows of 250 cfs or higher in
the Middle Deschutes River.

Commenters

ORG-5, ORG-12, ORG-15, ORG-22, GP-137

Response

No covered species inhabit the reach of the Middle Deschutes River most influenced by the covered
activities. Conservation measure DR-1 is included in the HCP at the request of ODFW, but it was not
tied to the specific needs of any covered species.

HCP-8.23 Instantaneous Flows for Proposed Conservation Measure DR-1

One commenter recommended that proposed conservation measure DR-1 in the Draft HCP require
measurement of instantaneous flows, rather than average daily flows, as proposed in the draft
conservation measure.

Commenters

ORG-15

Response

In collaboration with the Services, the applicants chose not to incorporate this recommendation into
the Final HCP. As noted, conservation measure DR-1 was included in the HCP at the request of
ODFW and is not tied to the specific needs of any covered species.

Comments on Biological Effectiveness of Draft Middle Deschutes River
Conservation Measures

HCP-8.24 Coordinated Stock Runs as Conservation Measure

Commenters stated that proposed conservation measure DR-1 in the Draft HCP will not provide an
adequate conservation benefit to the covered species, because the conservation measure does not
provide adequate summer or year-round flows, address thermal impairments during the summer,
or account for other winter water diversions (including diversions for storage, hydroelectric power,
and other winter uses) that could prevent winter flows from achieving the target provided in the
conservation measure. Some commenters stated that the proposed measure, requiring Arnold ID,
Central Oregon ID, and Swalley ID to coordinate winter diversions for stock runs, will not provide a
conservation benefit to covered species because Arnold ID, Central Oregon ID, and Swalley ID have
coordinated stock runs as a best management practice in the past.
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Commenters

ORG-12, ORG-15 ORG-22

Response

Conservation measure DR-1 is specific to winter flows in the Deschutes River below Bend. Other
conservation measures in the Final HCP address the other flow and temperature issues raised by the
commenters, or those issues are otherwise evaluated in the analyses of effects in the Final HCP and
Final EIS.

Additionally, best management practices are not enforceable. By including the coordination of
winter stock diversions as a conservation measure in the Final HCP, the applicants have made
enforceable commitments to implement those best management practices in the future.

Comments on Biological Effectiveness of Draft Crescent Creek Conservation
Measures

HCP-8.25 Enforcement of Minimum Flow Targets in Proposed Conservation
Measure CC-1

One commenter stated that proposed conservation measure CC-1 in the Draft HCP contains an
exception that would allow the applicants not to achieve minimum flow targets when there is not
sufficient inflow to Crescent Lake Reservoir.

Commenters

ORG-3

Response

The Draft HCP has been revised, and the specific concern raised in this comment does not apply to
the revised language in Conservation Measure CC-1 in Final HCP Chapter 6, Habitat Conservation.

HCP-8.26 Relationship Between Draft Crescent Creek Conservation Measures and
Biological Needs of Covered Fish Species

One commenter stated that proposed Conservation Measure CC-1 is based on the applicants’ needs
during the irrigation season and does not achieve the biological needs of covered fish species
throughout their life cycles.

Commenters

ORG-3

Response

No covered fish species reside in Crescent Creek or the Little Deschutes River, and the operation of
Crescent Lake Reservoir has almost immeasurable effects on habitat for covered fish species in the
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Deschutes River downstream of Big Falls. Conservation measure CC-1 is not intended to have
benefits to covered fish species.

Recommendations for Whychus Creek Conservation Measures

HCP-8.27 Conservation Measures to Improve Flows and Temperatures in Whychus
Creek

Commenters recommended that the HCP include additional conservation measures to increase

stream flows and improve temperature conditions in Whychus Creek. Specific recommendations
included acquiring senior instream water rights to permanently protect increased stream flows,
incorporating a hard minimum flow target in proposed conservation measure WC-1 in the Draft
HCP, and requiring instream flows to the low point of Whychus Creek (Sisters gauge 14076050).

Commenters

STATE-4, ORG-24, ORG-12, ORG-14, ORG-15, ORG-16, ORG-21, ORG-22, GP-177

Response

Over the past 10 years, Three Sisters ID has piped its entire canal system and placed more than 31
cfs permanently instream in Whychus Creek. The District has no more water to place instream
without reducing deliveries to patrons. Despite those limitations, Final HCP Chapter 6, Habitat
Conservation, includes additional commitments to conserve water instream that are within Three
Sisters ID control. The District has committed to assist patrons with piping of their individual
irrigation systems, which could reduce demand (diversions) in the future; provide conservation
funding to secure instream transfers from willing participants; and provide additional conservation
funding to support instream habitat improvements. With technical assistance from the Services, the
applicants designed this combination of conservation measures to be implemented in conjunction
with other third-party conservation efforts not covered by the HCP, to improve flow and
temperature conditions in Whychus Creek. Final HCP Chapter 9, Changed and Unforeseen
Circumstances, also includes a changed circumstances provision that would require the Services to
reevaluate Three Sisters ID’s ITP coverage for covered fish species, in the event that the HCP’s
biological objectives for Whychus Creek are not achieved.

HCP-8.28 Enforcement and Implementation of Proportional Water Right Sharing
under Draft Conservation Measure WC-1

Commenters recommended that the HCP include additional commitments to adjust flows in
Whychus Creek and better implement real-time proportional water right sharing under proposed
Conservation Measure WC-1 in the Draft HCP, based on a “flow calculator” or similar tool to
continuously measure and monitor flows in Whychus Creek.

Commenters

ORG-10, ORG-16, ORG-21
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Response

The Services agree with the recommendation. The final conservation measures for Whychus Creek
in Final HCP Chapter 6, Habitat Conservation, include a requirement for Three Sisters ID to monitor
instream flows when it is diverting water and adjust its diversions to pass required instream flows

on an hourly basis when the flow reaching the Three Sisters ID diversion is 60 cfs or less. Instream

flows when Three Sisters ID is diverting will be determined by using the proportionality calculator
developed by Three Sisters ID and the Deschutes River Conservancy in 2019.

HCP-8.29 Timeline to Manage Flows on 60-Minute Average Basis under Draft
Conservation Measure WC-1

Commenters recommended that the HCP accelerate the timeline in proposed conservation measure
WC-1 to manage flows on a 60-minute average basis. Some commenters recommended that Three
Sisters ID begin managing flows on a 60-minute average basis immediately during the HCP term.
One commenter recommended that Three Sisters ID automate its operations to begin managing
flows on a 60-minute average basis “within one year.”

Commenters

ORG-12, ORG-16, GP-177

Response

The Services agree with the recommendation to accelerate the timeline for Three Sisters ID to
manage flows on a 60-minute average basis. The Draft HCP has been revised, and Final HCP Chapter
6, Habitat Conservation, includes this requirement.

HCP-8.30 Whychus Creek Stream Gauge Accuracy under Draft Conservation
Measure WC-1

One commenter recommended that the stream gauge selected to measure Whychus Creek flows
under the Draft HCP meet accuracy standards. The commenter recommended that if stream gauge
14076020 (proposed under Draft conservation measure WC-1) does not consistently meet accuracy
standards, gauge 140706050 be used instead.

Commenters

ORG-16

Response

The Services agree that accurate stream gauge monitoring is important for successful
implementation of the final conservation measures for Whychus Creek. The Draft HCP has been
revised, and Final HCP Chapter 6, Habitat Conservation, now uses the appropriate gauge to monitor
flows in Whychus Creek.
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HCP-8.31 Support for Proposed Conservation Measure WC-2

One commenter supported proposed conservation measure WC-2 in the Draft HCP and supported
Three Sisters ID working with the Deschutes River Conservancy to implement instream leasing to
increase flows in Whychus Creek.

Commenters

ORG-16

Response

Final Conservation Measure WC-2 in Final HCP Chapter 6, Habitat Conservation, includes a
commitment by Three Sisters ID to provide annual conservation funding for instream leasing, which
would be administered by the Deschutes River Conservancy.

HCP-8.32 Restoration Activities Funded by Proposed Conservation Measure WC-2

One commenter supported proposed conservation measure WC-2 in the Draft HCP, but
recommended limiting the use of all funds secured under the measure to transactions to restore
stream flow, rather than other aquatic habitat restoration / enhancement activities in Whychus
Creek. The commenter recommended that use of the funds be expanded beyond temporary instream
leasing to other types of stream flow restoration projects, including management agreements.

Commenters

ORG-10

Response

The Draft HCP has been revised, and Final HCP Chapter 6, Habitat Conservation, includes the
addition of conservation measure WC-6, the Whychus Creek Habitat Conservation Fund. This
$10,000-per-year commitment will be dedicated to habitat restoration work, thus freeing up the
Whychus Creek Temporary In-Stream Leasing Fund (final conservation measure WC-2) to fund
water leasing.

HCP-8.33 Inflation Adjustment for Conservation Funds in Proposed Conservation
Measure WC-2

Commenters recommended that the amount of Three Sisters ID’s annual conservation fund
commitment in proposed conservation measure WC-2 be adjusted annually for inflation.
Commenters

ORG-10, ORG-16

Response

The Draft HCP has been revised. Final HCP Chapter 6, Habitat Conservation, states that the fund in
final conservation measure WC-2 will include an inflation factor.
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HCP-8.34 Conservation Measures to Improve Other Water Quality Parameters in
Whychus Creek

Commenters recommended that the HCP include additional conservation measures to improve
water quality parameters other than flow and temperature in Whychus Creek.

Commenters

STATE-4, ORG-22

Response

Recognizing that the applicants largely do not have control over water quality conditions other than
temperature and stream flows resulting from the covered activities, the applicants collaborated with
the Services to develop a conservation strategy to mitigate incidental take only from those known
water quality impacts under the applicants’ jurisdiction (temperature, surface water elevations, and
rates and volumes of stream flows). The applicants have revised the Final HCP and their request for
ITP coverage accordingly. For further discussion of the HCP’s treatment of other water quality
parameters, refer to response to comment HCP-9.14, Conservation Measures to Improve Water
Quality Other than Temperature and Stream Flows.

HCP-8.35 Pulse Flows to Reduce Stream Temperatures in Whychus Creek
One commenter suggested that pulse flows could be a way to reduce stream temperatures in
Whychus Creek, while allowing Three Sisters ID to meet minimum flow requirements.
Commenters

ORG-16

Response

The applicants chose not to incorporate this recommendation into the Final HCP. For further
discussion of the applicants’ and Services’ respective roles in selecting a final conservation strategy,
refer to response to comment HCP-9.1, Other Conservation Strategies Proposed by Commenters.

HCP-8.36 Details Regarding Three Sisters ID Winter Flows under the HCP

One commenter recommended that the HCP include additional detail and commitments to minimize
impacts from irrigation withdrawals between November and March.

Commenters

ORG-16

Response

The Draft HCP’s characterization of Three Sisters ID’s winter diversions was incorrect. This has been
corrected in Final HCP Chapter 6, Habitat Conservation, in the Final HCP. Three Sisters ID does not
intend to divert water from December through February. Diversions in November and March will be
limited in magnitude.
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HCP-8.37 Limitations on Winter Use of Three Sisters ID Water Rights

One commenter recommended that the Draft HCP prohibit winter use of Three Sisters ID’s water
rights for stock watering or require that stock water be tied to needs of the number of animals that
are being served by water.

Commenters

ORG-12

Response

The recommendation is outside the scope of the HCP. Three Sisters ID cannot deny or limit delivery
of available water to irrigation district patrons, because Three Sisters ID is legally obligated to
supply sufficient water to satisfy water rights appurtenant to patrons’ lands, if patrons request
water and there is adequate water supply.

The Draft HCP’s characterization of Three Sisters ID’s winter diversions was incorrect. This has been
corrected in Final HCP Chapter 6, Habitat Conservation, in the Final HCP. Three Sisters ID does not
intend to divert water from December through February. Diversions in November and March will be
limited in magnitude.

HCP-8.38 Encouragement of Temporary Leasing, Generally

One commenter generally stated that the number of temporary instream leases by irrigation district
patrons may be declining. The commenter suggested that irrigation districts, generally, and Three
Sisters ID, specifically, should encourage and should not actively discourage temporary instream
leasing by patrons.

Commenters

ORG-12

Response

The comment is outside the scope of the HCP. However, in final conservation measure WC-2 in Final
HCP Chapter 6, Habitat Conservation,, Three Sisters ID has committed to provide $6,000 annually to
the Whychus Creek Temporary Instream Leasing Fund, to be adjusted annually for inflation.

Comments on Biological Effectiveness of Draft Whychus Creek Conservation
Measures
HCP-8.39 Analysis for Whychus Creek

One commenter stated that the Draft HCP does not describe how Draft EIS Alternatives 1 through 4
will improve baseline conditions or minimize and mitigate irrigation impacts in Whychus Creek.

Commenters

STATE-4
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Response

The HCP is not the document where the alternatives developed through the NEPA process are
evaluated. For further discussion of the required HCP alternatives analysis, refer to response to
comment HCP-16.1, Consideration of Alternatives, Generally.

The applicants analyzed the effects of the proposed conservation measures for Whychus Creek in
Final HCP Chapter 6, Habitat Conservation, and Chapter 8, Effects of the Proposed Incidental Take on
the Covered Species. The applicants analyzed alternatives to the proposed conservation measures for
Whychus Creek in Final HCP Chapter 11, Alternatives to the Proposed Incidental Take.

To the extent that the commenter suggested that the applicants are responsible for mitigating the
impacts of irrigated agriculture, generally, in Whychus Creek, refer to response to comment HCP-
9.14, Conservation Measures to Improve Water Quality Other than Temperature and Stream Flows.

HCP-8.40 Conservation Benefits of Increased Flows in Proposed Conservation
Measure WC-1

Commenters stated that proposed conservation measure WC-1 in the Draft HCP will not result in
high enough summer flows in Whychus Creek to address temperature impairments and meet the
biological needs of covered species. Commenters recommended that the HCP set hard minimum
flow targets to be measured at the Sisters stream gauge 14076050. Some commenters stated that
increased stream flows must be protected by permanent senior instream water rights in order to
achieve necessary conservation benefits.

Commenters

STATE-4, ORG-12, ORG-14, ORG-15, ORG-16, ORG-21, ORG-22

Response

The final conservation measures for Whychus Creek in Final HCP Chapter 6, Habitat Conservation,
reflect revisions to the Draft HCP to address multiple comments related to points of measurement
and effectiveness.

HCP-8.41 Calculation of Instream Flows in Proposed Conservation Measure WC-1

Commenters stated that the instream flow articulated in proposed conservation measure WC-1 in
the Draft HCP is inaccurate, because it does not adequately account for other diversions
downstream. Commenters recommended that the measure be revised to reflect all certificated
instream water rights converted from Three Sisters ID irrigation water rights since 2005.

Commenters

ORG-10, ORG-12, ORG-16

Response

The final conservation measures for Whychus Creek in Final HCP Chapter 6, Habitat Conservation,
reflect revisions to the Draft HCP to address multiple comments related to points of measurement
and effectiveness.
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HCP-8.42 Measurement and Maintenance of Instream Flows in Whychus Creek

Commenters stated that the Draft HCP measures instream flows in Whychus Creek at a location that
does not accurately characterize the effects on covered species. Commenters recommended that the
HCP require flows in Whychus Creek to be measured in Sisters at stream gauge number 14076050
instead and that the Draft HCP effects analysis be based on measurements at that location, or that
the Draft HCP account for measurement differences at the two gauges.

Commenters

STATE-4, ORG-10, ORG-12, ORG-14, ORG-16

Response

The final conservation measures for Whychus Creek in Final HCP Chapter 6, Habitat Conservation,
have been revised to address multiple comments related to points of measurement and
effectiveness.

HCP-8.43 Technical Comments on Proposed Conservation Measure WC-1
One commenter raised multiple technical recommendations regarding management of stream flows
under proposed conservation measure WC-1 in the Draft HCP.

Commenters

FED-2

Response

The final conservation measures for Whychus Creek in Final HCP Chapter 6, Habitat Conservation,
have been revised to address multiple comments related to points of measurement and
effectiveness.

HCP-8.44 Clarification on Funding for Temporary Instream Leasing in Proposed
Conservation Measure WC-2

Commenters recommended additional analysis regarding how the applicants determined that an
annual contribution of $6,000 to fund temporary instream leasing, as provided in proposed
conservation measure WC-2 in the Draft HCP, would provide adequate conservation for the covered
species.

Commenters

STATE-4, ORG-24, ORG-12, ORG-14

Response

The Draft HCP has been revised. Final HCP Chapter 6, Habitat Conservation, includes additional
conservation measures for Whychus Creek (including additional conservation funding) and Chapter
9, Changed and Unforeseen Circumstances includes provisions, in the event the conservation

Deschutes River Basin Habitat Conservation Plan 60 October 2020
Final EIS



Appendix 1-E
U.S. Fish and Wildlife Service Response to Comments

measures in the Final HCP prove to be insufficient to accomplish the HCP’s measurable resource
objectives for Whychus Creek.

HCP-8.45 Conservation Benefits of Three Sisters ID Fish Screen and Passage
Maintenance in Proposed Conservation Measure WC-3

Commenters stated that proposed conservation measure WC-3 in the Draft HCP, requiring Three
Sisters ID to maintain fish screens at its diversion, does not provide adequate conservation because
Three Sisters ID is required to operate and maintain fish screens, bypass devices, and fish passages
pursuant to state statute.

Commenters

STATE-4, ORG-12, ORG-14, ORG-15

Response

Three Sisters ID voluntarily installed fish screens and provided fish passage at its Whychus Creek
diversion during development of the HCP. Installation of the new diversion and fish screens cannot
be considered conservation measures under the HCP, because Three Sisters ID completed those
actions proactively. However, the continued maintenance and operation of the facilities to NMFS
standards will provide benefits to the covered species that warrant including those actions in the
HCP analysis.

HCP-8.46 Clarification Regarding Enforcement for Piping of Three Sisters ID Patron
Laterals in Proposed Conservation Measure WC-4

Commenters requested additional clarification regarding how proposed conservation measure WC-
4 in the Draft HCP will be modified or enforced to provide adequate conservation benefits if Three
Sisters ID patrons do not cooperate with Three Sisters ID and implement piping of their lateral
canals.

Commenters

ORG-14, ORG-15

Response

Three Sisters ID cannot compel its patrons to pipe laterals or take other steps to reduce irrigation
demand that are not otherwise required under Oregon water law, as further explained in Final HCP
Section 2.2, Need for Incidental Take Coverage and Section 11.6, Alternatives for Whychus Creek. Final
conservation measure WC-4 in Final HCP Chapter 6, Habitat Conservation, requires Three Sisters ID
to encourage and assist willing patrons with piping, but the conservation measure does not require
the District or its patrons to conduct piping. Final HCP Chapter 9, Changed and Unforeseen
Circumstances, also now contains a Changed Circumstances provision to account for the possibility
that final conservation measure WC-4 and other conservation measures under the Final HCP may
not be sufficient to accomplish the HCP’s resource objectives for Whychus Creek.
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HCP-8.47 Conservation Benefits of Proposed Conservation Measure WC-4

Commenters stated that proposed conservation measure WC-4 in the Draft HCP does not provide
adequate conservation benefits, because the Draft HCP does not contain commitments to acquire
permanent senior instream water rights for any conserved water achieved through piping.

Commenters

STATE-4, ORG-12

Response

The final conservation measures for Whychus Creek in Final HCP Chapter 6, Habitat Conservation,
include an additional requirement that Three Sisters ID bypass all water the District has converted
to permanent instream water rights on Whychus Creek at its diversion, as well as all future
additional conversions of senior water rights to permanent instream use.

For further discussion of the recommendation to acquire instream water rights, refer to response to
comment HCP-4.8, Commitments to Acquire Instream Water Rights.

HCP-8.48 Credit for Conservation Projects Included in Proposed Conservation
Measures for Whychus Creek

Commenter stated that some of the Draft HCP’s proposed conservation measures for Whychus Creek
do not provide adequate conservation benefits because public funding and work has already been
invested to implement and achieve those measures. The commenter stated that completed projects
should be incorporated into the HCP’s environmental baseline.

Commenters

ORG-12, ORG-15

Response

The environmental baseline for Whychus Creek has been modified in Final HCP Chapter 6, Habitat
Conservation, to reflect completed conservation actions by Three Sisters ID.

General Comments on Conservation Strategy for the Crooked River, McKay
Creek, and Ochoco Creek

HCP-8.49 Consistency with Crooked River Act

Commenters stated that the Draft HCP’s goals and objectives and analyses for the Crooked River,
Ochoco Creek, and McKay Creek and proposed conservation measure CR-1 are inconsistent with the
Crooked River Act. Some commenters that the applicants do not have the legal authority to direct
the timing or rate of uncontracted storage from Prineville Reservoir. Some commenters stated that
the Crooked River Act requires maintaining a higher minimum instream winter flow in the Crooked
River than proposed in the Draft HCP. Some commenters stated that, to comply with the Crooked
River Act, the applicants must obtain a secondary instream water right under state law.
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Commenters

STATE-4, ORG-14, ORG-15

Response

The conservation measures for the Crooked River subbasin in Final HCP Chapter 6, Habitat
Conservation, are not inconsistent with the Crooked River Act. The Crooked River Act provides a
framework for the storage and release of uncontracted water from Prineville Reservoir for
downstream fish and wildlife purposes. Meanwhile, the conservation measures for the Crooked
River subbasin provide for Ochoco ID to maintain a daily average flow of 50 cfs below Bowman Dam
outside the active irrigation season under certain conditions, among other measures. The Services
and the applicants expect for the Crooked River Act and the Final HCP to be implemented in concert
with one another.

The Crooked River Act requires Reclamation to store and release uncontracted water in Prineville
Reservoir pursuant to an annual release schedule developed by Reclamation, in consultation with
the Services. The Services anticipate that, as Reclamation develops the annual release schedule in
the future, it will take into account the conservation measures for the Crooked River subbasin in
developing the schedule. Reclamation’s actions with regard to the Crooked River subbasin will be
further assessed pursuant to ESA Section 7.

Recommendations for Crooked River, Ochoco Creek, and McKay Creek
Conservation Measures

HCP-8.50 Instream Protection of Increased Flows in Lower Crooked River

Commenters recommended that the Draft HCP include additional commitments to maintain
instream flows from releases of uncontracted storage water from Prineville Reservoir to Lake Billy
Chinook. Some commenters recommended permanently protecting instream flows through
secondary instream water rights.

Commenters

STATE-1, STATE-4, ORG-24, ORG-12, ORG-14, ORG-15

Response

The Draft HCP has been revised. Final HCP Chapter 6, Habitat Conservation, includes an additional
conservation measure (CR-7) requiring the applicants to bypass uncontracted releases of “pulse
flows” on the Crooked River. Reclamation holds the storage right for the uncontracted (fish and
wildlife) water in Prineville Reservoir, not the applicants. Accordingly, while the applicants can
refrain from diverting the uncontracted releases, the applicants cannot take action to permanently
protect this water from all diversions. The decision whether to apply to OWRD for a permanent
instream water right rests with Reclamation.

Storage, allocation, and release of water from Bowman Dam is a federal discretionary action. As
such, it is subject to interagency consultation pursuant to ESA Section 7. Because many of
Reclamation’s management actions are closely related to and would overlap with the applicants’
actions pursuant to the HCP, the Services will analyze both sets of actions concurrently with the
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proposed issuance of the ITPs. Before deciding whether to issue the ITPs, each Service will issue a
separate BiOp that evaluates the applicants’ actions pursuant to the HCP, as well as Reclamation’s
water management actions pursuant to the Crooked River Act.

Comments on Biological Effectiveness of Crooked River, Ochoco Creek, and
McKay Creek Conservation Measures

HCP-8.51 Increased Flows in Crooked River Subbasin

Commenters generally supported increasing year-round minimum stream flows in the Crooked
River subbasin to address temperature concerns, support reintroduction of anadromous fish
pursuant to the Pelton Round Butte FERC license, or otherwise support the biological needs of
covered species. Commenters stated that the minimum flow requirements in the Draft HCP provide
inadequate conservation benefits to the covered species.

Commenters

ORG-12, ORG-14, ORG-22, GP-179, FL-3

Response

Before deciding whether to issue the ITPs, the Services will determine whether the Final HCP’s
conservation measures for the Crooked River meet all ITP issuance criteria, including minimizing
and mitigating impacts of the applicants’ take to the maximum extent practicable. As noted, the
Services are concurrently conducting interagency consultation with Reclamation, under ESA Section
7, to evaluate Reclamation’s continued operation of Prineville Reservoir on the Crooked River. The
conservation measures for the Crooked River in Final HCP Chapter 6, Habitat Conservation, were
designed to be implemented concurrently with the Crooked River Act. The Services will rely on
uncontracted storage in Prineville Reservoir (which was authorized by Congress in 2014 for fish and
wildlife use) and other operational flexibilities of Reclamation to address Reclamation’s impacts on
the covered species in the Crooked River.

HCP-8.52 Practicability of Increased Flows in Crooked River Subbasin

One commenter stated that increasing instream flow releases to the Crooked River would be
financially feasible for the applicants and, therefore, practicable.

Commenters

ORG-15

Response

HCP applicants are not required to justify impracticability of any alternative that they do not select,
nor are they required to conduct a full alternatives or practicability analysis for other possible
conservation strategies proposed by members of the public. Before making decisions on the
applicants’ ITP applications, the Services will evaluate whether the Final HCP satisfies all HCP and
ITP issuance standards under ESA, including providing a conservation strategy that minimizes and
mitigates the impacts of applicants’ incidental take to the maximum extent practicable. For further
analysis of the conservation benefits expected from the HCP, refer to Final HCP Chapter 6, Habitat
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Conservation, and Chapter 8, Effects of the Proposed Incidental Take on the Covered Species. For
further discussion of the HCP practicability analysis, refer to response to comment HCP-17.2,
Practicability of Other Possible Conservation Approaches, Generally.

HCP-8.53 Instream Flow Rates in Proposed Conservation Measure CR-1

Commenters stated that the instream flows in proposed conservation measure CR-1 in the Draft
HCP are too low and do not meet the biological needs of covered species, including steelhead,
Chinook salmon, and bull trout. Commenters recommended that the Draft HCP include additional
commitments to maintain instream flows of at least 80 cfs below Bowman dam during the storage
season.

Commenters

STATE-4, ORG-10, ORG-12, ORG-14, ORG-15 GP-179, FL-3

Response

Final HCP conservation measure CR-1 in Final HCP Chapter 6, Habitat Conservation, was designed to
be implemented in conjunction with Reclamation’s management actions pursuant to the Crooked
River Act and to provide additional water instream if Reclamation’s releases of uncontracted stored
water from Prineville Reservoir are insufficient to achieve minimum flow targets.

The Crooked River Act is a separate federal law that directs Reclamation to store, allocate, and
release water from Bowman Dam on the Crooked River, pursuant to an annual release schedule
developed by Reclamation, in consultation with the Services. The Services agree that higher flows in
the winter benefit fish in the Crooked River, and they have previously recommended in the annual
release schedule that Reclamation manage releases from Prineville Reservoir to achieve higher
winter flows.

Certain aspects of Reclamation’s implementation of the Crooked River Act are discretionary federal
actions subject to interagency consultation under ESA Section 7. Because many of Reclamation’s
management actions are closely related to and would overlap with the applicants’ actions pursuant
to the HCP, the Services will analyze both sets of actions concurrently with the proposed issuance of
the ITPs. Before deciding whether to issue the ITPs, each Service will issue a separate BiOp that
evaluates the applicants’ actions pursuant to the HCP, as well as Reclamation’s water management
actions pursuant to the Crooked River Act.

HCP-8.54 Enforcement of Minimum Flow Requirements in Proposed Conservation
Measure CR-1

One commenter recommended that the HCP include hard minimum flow targets for proposed
conservation measure CR-1.

Commenters

ORG-15
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Response

Final HCP Chapter 6, Habitat Conservation, includes a compliance and enforcement protocol and
minimum flow requirements based on the biological needs of the covered species. The applicants
have incorporated additional compliance obligations into all conservation measures in the Final HCP
that include enforceable minimum or maximum flow or surface elevation targets.

HCP-8.55 Question Regarding Minimum Flows in Proposed Conservation Measure
CR-1

One commenter requested clarification regarding whether water temporarily leased from Ochoco ID
patrons will count toward the minimum flow requirement in proposed conservation measure CR-1.
The commenter recommended that water temporarily leased from Ochoco ID patrons be additional
to the minimum 50 cfs required in the proposed conservation measure.

Commenters

ORG-10

Response
Conservation measure CR-1, as revised in Final HCP Chapter 6, Habitat Conservation,, does not
require that water temporarily leased from Ochoco ID patrons be additional to the required
minimum 50 cfs. Ochoco ID has several options for ensuring this minimum flow, including voluntary
lease agreements with Ochoco ID patrons.

HCP-8.56 Rationale for and Effects Proposed Conservation Measure CR-1
One commenter raised concerns regarding the analyses supporting the Draft HCP’s rationale for
proposed conservation measure CR-1 and effects of the conservation measure.

Commenters

STATE-4

Response

Final HCP Chapter 6, Habitat Conservation, and Chapter 8, Effects of the Proposed Incidental Take on
the Covered Species, explain the applicants’ rationale for proposed and final conservation measure
CR-1 and the effects of the measure.

HCP-8.57 Rationale for Proposed Conservation Measure CR-1

One commenter stated that the Draft HCP incorrectly describes the amount of stored water available
for downstream fish and wildlife from Prineville Reservoir.

Commenters

ORG-15
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Response

The Services acknowledge that the Crooked River Act does provide a mechanism for the 10,000 af
(af) of rental water requested by the North Unit ID, from Prineville Reservoir, for annual temporary
water service contracting to be made available for downstream fish and wildlife in a given year.
While the Crooked River Act does state this 1) North Unit ID has informed the Services that it
anticipates using all of the 10,000 acre-foot rental account, in each year during implementation of
the HCP, and 2) Reclamation has informed the Services that it has no discretion regarding issuing a
contract annually to North Unit ID if they request it; therefore, the Services did not consider this
10,000-af volume of water available for fish and wildlife purposes. . The applicants did not support
or include a conservation measure for this water to be used for downstream fish and wildlife.

Storage and release of this 10,000-af rental volume of water, consistent with the Crooked River Act,
is a Reclamation action and, therefore, to the extent there are discretionary aspects to these actions,
they will be subject to interagency consultation under ESA Section 7. Because many of Reclamation’s
management actions are closely related to and would overlap with the applicants’ actions pursuant
to the HCP, the Services will analyze both sets of actions concurrently with the proposed issuance of
the ITPs. Before deciding whether to issue the ITPs, each Service will issue a separate BiOp that
evaluates the applicants’ actions pursuant to the HCP, as well as Reclamation’s water management
actions pursuant to the Crooked River Act.

HCP-8.58 Rationale for Proposed Conservation Measure CR-1

One commenter stated that the Rationale for proposed conservation measure CR-1 in the Draft HCP
does not tie the measure to the biological needs of fish. The commenter stated that the Rationale
incorrectly assumed that the allocation of uncontracted storage under the Crooked River Act is the
primary mechanism to meet Endangered Species Act requirements.

Commenters

ORG-15

Response

The Crooked River Act provides for the storage and release of uncontracted water in Prineville
Reservoir for downstream fish and wildlife purposes, and was taken into account in the
development of the Crooked River subbasin conservation measures. The Services and the applicants
expect for the Crooked River Act and the Final HCP to be implemented in concert with one another.

Certain aspects of Reclamation’s implementation of the Crooked River Act are discretionary federal
actions subject to interagency consultation under ESA Section 7. Because many of Reclamation’s
management actions are closely related to and would overlap with the applicants’ actions pursuant
to the HCP, the Services will analyze both sets of actions concurrently with the proposed issuance of
the ITPs. Before deciding whether to issue the ITPs, each Service will issue a separate BiOp that
evaluates the applicants’ actions pursuant to the HCP, as well as Reclamation’s water management
actions pursuant to the Crooked River Act.
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HCP-8.59 Proposed Conservation Measure CR-1 — Effects of Historical Operations
on Hydrology of Crooked River

One commenter stated that Section 6.5.3.2 of the Draft HCP incorrectly describes the division of
water rights under the Crooked River Act. The commenter also stated that the Draft HCP fails to
compare the effects of historical operations to the biological needs of steelhead, Chinook salmon,
and bull trout in the Crooked River system.

Commenters

ORG-15

Response

Final HCP Chapter 4, Current Conditions of the Covered Lands and Waters, and 5, Current Conditions of
the Covered Species describe the status of the covered lands and covered species. Final HCP Chapter
6, Habitat Conservation, describes historical hydrology of the covered lands and summarizes the
effects of historical irrigation activities on shaping the current conditions of the covered lands. No
additional detail on historical conditions or activities is necessary in the Final HCP. If the Services
decide to issue the ITPs, the permits would cover the applicants’ future operations only. Applicants
for section 10 ITPs are not required to provide mitigation for activities that occurred prior to permit
issuance; however, the conservation measures must be designed to address the effects of the
covered activities based on the current condition of the covered species.

HCP-8.60 Ochoco ID Summer Mitigation

One commenter stated that the Draft HCP does not include conservation measures for Ochoco ID to
provide mitigation during summer months. The commenter stated that the proposed conservation
measures in the Draft HCP would require storing 13,000 af of uncontracted water in Prineville
Reservoir through the irrigation season, which would reduce the water available to increase flows
for fish during summer.

Commenters

ORG-15

Response

The conservation measures for the Crooked River in Final HCP Chapter 6, Habitat Conservation,
emphasize winter flows and smolt migration flows because the Services and ODFW have identified
those conditions as the likely limiting factors for covered fish species. As discussed in Final HCP
Chapter 8, Effects of the Proposed Incidental Take on the Covered Species, increasing summer flows at
the expense of winter flows would likely not increase overall numbers of covered fish in the river.

The Services are also conducting an interagency consultation with Reclamation, under ESA Section
7, regarding continued operation of Prineville Reservoir, including the use of uncontracted storage
in the reservoir for fish and wildlife.
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HCP-8.61 Ochoco ID Commitments to Protect Water Instream

One commenter recommended that the Draft HCP include additional commitments requiring
Ochoco ID to protect conserved water obtained through piping projects and other infrastructure
updates instream.

Commenters

ORG-15

Response

Unlike most irrigation canals that convey Deschutes River water, the canals in Ochoco ID have
relatively minor seepage losses. This is due to significant differences in the geologies of the Crooked
River and Deschutes subbasins. Water that does leak from Ochoco ID’s canals quickly finds its way
to irrigated lands (via downslope canals) or to the Crooked River, where it plays a significant role in
supporting summer instream flows. Ochoco ID has identified opportunities for system
improvements to increase efficiency, but these will not result in significant reductions in diversion
rates. Any improvements supported by state funds will require simultaneous placement of water
instream on a proportional basis.

HCP-8.62 Proposed Conservation Measure CR-2 — Flows Passed Through Ochoco
Reservoir

One commenter stated that the applicants and the Services do not have authority to determine
whether water from temporary or permanent instream water right transfers upstream of Ochoco
Reservoir will be passed through the reservoir. The commenter stated that OWRD will determine
whether it is feasible to pass through that water.

Commenters

STATE-1

Response

The final conservation measure CR-1 in Final HCP Chapter 6, Habitat Conservation, was modified to
recognize that OWRD makes this determination.

HCP-8.63 Proposed Conservation Measure CR-2 — Support for Flows Passed
Through Ochoco Reservoir

One commenter supported the provisions in proposed conservation measure CR-2 in the Draft HCP
to pass through Ochoco Reservoir water from temporary or permanent instream water right
transfers upstream. The commenter supported the provisions stating that those pass-through flows
would be additive minimum flow requirements in proposed conservation measure CR-2.

Commenters

ORG-10
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Response

The Draft HCP has been revised. Final conservation measure CR-2 in Final HCP Chapter 6, Habitat
Conservation addresses this comment.

HCP-8.64 Proposed Conservation Measure CR-2 — Monitoring and Compliance
Provisions

One commenter recommended additional real-time monitoring and compliance provisions for
proposed conservation measure CR-2, noting that there is no telemetry gauge present at the low
spot in Ochoco Creek.

Commenters

ORG-10

Response

The applicants chose not to incorporate this recommendation into the Final HCP, because real-time
monitoring and compliance for final conservation measure CR-2 is not feasible for Ochoco ID at this
time. Final HCP Chapter 7, Monitoring, Reporting and Adaptive Management, includes additional
monitoring and compliance provisions applicable to all final conservation measures.

HCP-8.65 Conservation Benefits of Proposed Conservation Measure CR-2

Commenters recommended that the HCP include additional information regarding how proposed
conservation measure CR-2 will provide adequate conservation benefits for covered species.

Commenters

ORG-14, ORG-15

Response

As noted in Final HCP Section 6.5.4.3, Effects of DBHCP Measures CR-2 on the Hydrology of Ochoco
Creek, of the Final HCP the effects of conservation measure CR-2 on the hydrology of Ochoco Creek
would be relatively minor. This is because of the generally low and variable natural flows in Ochoco
Creek that limit opportunities for flow improvement. Increasing flows in the creek to the extent
needed to support migration, spawning, and rearing by covered species would dramatically
decrease the availability of water to portions of Ochoco ID; an outcome that the District considers
impracticable.

HCP-8.66 Minimum Flows in Ochoco Creek

Commenters recommended that the Draft HCP require minimum flows of 5 cfs in winter in Ochoco
Creek. One commenter recommended that the Draft HCP require minimum flows of 10 cfs in
summer in Ochoco Creek

Commenters

STATE-4, ORG-12
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Response

Hydrologic and habitat analyses presented in Final HCP Chapter 6, Habitat Conservation, and
Chapter 8, Effects of the Proposed Incidental Take on the Covered Species, indicate that the increased
flows proposed by the commenters would have marginal benefit to the covered species, but would
have significant economic impacts on Ochoco ID patrons. Additionally, decreased access to Ochoco
Creek water would require Ochoco ID to rely more heavily on Crooked River (Prineville Reservoir)
storage, which would indirectly decrease the average amount of uncontracted storage available in
Prineville Reservoir. The Final HCP’s conservation measures for the Crooked River have been
carefully developed to balance the use of water with the availability of water, and to prevent
unintended negative consequences to the covered species.

HCP-8.67 Instream Protection for Releases from Ochoco Reservoir

Commenters recommended that the HCP include additional commitments to maintain water
released from Ochoco Reservoir instream to Lake Billy Chinook.

Commenters

ORG-12, ORG-15

Response

The availability of instream protection for conserved water is determined by OWRD in accordance
with Oregon water law. Final HCP Chapter 6, Habitat Conservation, indicates that Ochoco ID will
avoid storing or diverting water that has been placed instream above Ochoco Reservoir, if
authorized by OWRD. Additional instream protection of that water would be determined by OWRD
and is, therefore, outside the scope of the HCP.

HCP-8.68 Proposed Conservation Measure CR-2 — Effects of Historical Operations
on Hydrology of Ochoco Creek

One commenter stated that Draft HCP, Section 6.5.4, does not adequately discuss the flow
requirements needed to support all life cycles of covered species in Ochoco Creek or explain how
proposed conservation measure CR-2 will offset take.

Commenters

ORG-15

Response

Hydrologic and habitat analyses presented in Final HCP Chapter 6, Habitat Conservation, and
Chapter 8, Effects of the Proposed Incidental Take on the Covered Species, indicate that the increased
flows proposed by the commenters would have marginal benefit to the covered species, but would
have significant economic impacts on Ochoco ID patrons. Additionally, decreased access to Ochoco
Creek water would require Ochoco ID to rely more heavily on Crooked River (Prineville Reservoir)
storage, which would indirectly decrease the average amount of uncontracted storage available in
Prineville Reservoir. The conservation measures for the Crooked River in Final HCP Chapter 6,
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Habitat Conservation, have been carefully developed to balance the use of water with the availability
of water, and to prevent unintended negative consequences to the covered species.

Before making final decisions on the applicants’ permit application, the Services will complete
findings and recommendations memoranda in conjunction with our decisions on the ITP
applications pursuant to 16 U.S.C. § 1539(a)(2)(B), documenting how the Final HCP complies with
the legal criteria for HCPs and ITPs under Section 10 of ESA, including minimizing and mitigating the
impacts of take from the covered activities to the maximum extent practicable.

HCP-8.69 Minimum Flows in McKay Creek

One commenter recommended that the Draft HCP require minimum flows of 5 cfs in winter in
McKay Creek.
Commenters

ORG-12

Response

McKay Creek is unregulated during the winter. Ochoco ID does not divert water from McKay Creek
during the winter, and the District has no way to increase winter flow or ensure a minimum flow.

HCP-8.70 Instream Protection for McKay Creek
One commenter recommended that the HCP include additional commitments to maintain water in
McKay Creek instream to Lake Billy Chinook.

Commenters

ORG-12

Response

The OWRD determines the availability of instream protection of conserved water in accordance with
Oregon water law. Ochoco ID has no ability to commit to instream protection for water conserved by
other parties. As required by conservation measure CR-2, Ochoco ID will avoid diverting water that
is placed instream in McKay Creek by upstream parties, but Ochoco ID cannot commit to protecting
that water from other downstream diverters.

HCP-8.71 Timing of McKay Creek Water Switch in Proposed Conservation Measure
CR-3

One commenter recommended that the McKay Creek Water Switch in proposed conservation
measure CR-3 in the Draft HCP be implemented within the first five years of the HCP term. The
commenter stated that Ochoco ID should be responsible for funding and implementing the
exchange, rather than the Deschutes River Conservancy.

Commenters

ORG-24
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Response

Conservation measure CR-3 ensures implementation of a voluntary agreement between Ochoco ID
and the Deschutes River Conservancy. Ochoco ID cannot control the timing of the McKay Water
Switch. However, the Services note that the project is moving forward, and the U.S. Department of
Agriculture Natural Resources Conservation Service recently announced the availability of a Draft
Watershed Plan-Environmental Assessment for the Ochoco Irrigation District Infrastructure
Modernization Project.

HCP-8.72 Deadline for of McKay Creek Water Switch in Proposed Conservation
Measure CR-3

One commenter recommended that the Draft HCP include a deadline to implement the McKay Creek
Water Switch in proposed conservation measure CR-3.

Commenters

ORG-24, ORG-15

Response
Ochoco ID cannot control the timing of the McKay Water Switch. However, the Services note that the
project is moving forward, and the U.S. Department of Agriculture Natural Resources Conservation
Service recently announced the availability of a Draft Watershed Plan-Environmental Assessment
for the Ochoco Irrigation District Infrastructure Modernization Project.

HCP-8.73 Support for McKay Creek Water Switch
One commenter supported the McKay Creek Water Rights Switch in proposed conservation measure
CR-3 in the Draft HCP.

Commenters

ORG-10

Response

The Services acknowledge this comment.

HCP-8.74 Question Regarding Minimum Flows in Proposed Conservation Measure
CR-3

One commenter requested clarification regarding whether water obtained through the McKay Creek
Water Switch and other leases or permanent water rights transfers would count toward the
minimum flow requirement in proposed conservation measure CR-3. The commenter recommended
that the water be additive to the minimum flows required in the measure.

Commenters

ORG-10
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Response

The relationship between the McKay Water Switch and the minimum instream flows in McKay Creek
is explained in Table CR-3 of final conservation measure CR-3 in Final HCP Chapter 6, Habitat
Conservation. Water placed instream as a result of the McKay Creek Water Switch will be additive to,
but will not replace, Ochoco ID’s instream commitments of 2 to 5 cfs (depending on stream reach).

HCP-8.75 Crooked River Conservation Fund — Proposed Conservation Measure
CR-4

Commenters requested clarification regarding whether the Crooked River Conservation Fund in
proposed conservation measure CR-4 is adequate to ensure that minimum flows will be achieved or
will mitigate impacts on covered species. Commenters recommended that the Draft HCP include
additional analysis regarding the conservation benefits of proposed conservation measure CR-4.
Commenters recommended that the Draft HCP include additional commitments to increase the
amount of the conservation fund.

Commenters

STATE-4, ORG-14

Response

Before deciding whether to issue the ITPs, the Services will determine whether the Final HCP’s
conservation measures for the Crooked River meet all ITP issuance criteria, including minimizing
and mitigating impacts of the take to the maximum extent practicable. As noted, the Services are
concurrently conducting interagency consultation with Reclamation, under ESA Section 7, to
evaluate the continued operation of Prineville Reservoir on the Crooked River.

If the Services decide to issue the ITPs, the funds to be provided under final conservation measure
CR-4 would be used for a number of purposes, including instream and riparian habitat
improvements. The funds could also be used to secure temporary or permanent instream water
rights, but those purposes are not expected to be the sole use of the funds.

HCP-8.76 Recommendations for Crooked River Conservation Fund — Proposed
Conservation Measure CR-4
One commenter supported the Crooked River Conservation Fund in proposed conservation measure
CR-4 in the Draft HCP. The commenter recommended that the fund be dedicated to dry-year leasing,
potentially include adaptive management provisions regarding use of the fund, or increase the

annual contribution to the fund. The commenter recommended that any instream water rights
acquired through the fund be additive to the minimum flows required under the Draft HCP.

Commenters

ORG-10
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Response

The Services agree, and final conservation measure CR-4 has been clarified in Final HCP Chapter 6,
Habitat Conservation. Any water leased would be treated in accordance with Oregon water law and
could be additive to other protected flows, but it would not be additive to the other flow
commitments of the HCP.

HCP-8.77 Conservation Benefits of Ochoco ID Fish Screen and Passage
Maintenance in Proposed Conservation Measure CR-5

Commenters stated that the Draft HCP’s fish passage and screening conservation measures to be
implemented by Ochoco ID do not provide adequate conservation because Ochoco ID is already
required to implement those measures.

Commenters

ORG-12, ORG-14

Response

Ochoco ID has screened all of its diversions that are accessible to covered species (diversions from
within canals are not screened). However, the continued maintenance and operation of the facilities
to NMFS standards will provide benefits to the covered species that warrant including those actions
in the HCP analysis. Additionally, including the screens in conservation measure CR-5 provides an
added level of assurance that covered fish species will be protected from entrainment.

HCP-8.78 NMFS Screening Standards for Proposed Conservation Measure CR-5
One commenter recommended that proposed conservation measure CR-5 in the Draft HCP require
Ochoco ID to meet NMFS fish screen requirements.

Commenters

ORG-15

Response

Conservation measure CR-5 in Final HCP Chapter 6, Habitat Conservation, requires Ochoco ID to
meet NMFS fish screen requirements upon replacement.

HCP-8.79 Timing of Draft HCP Conservation Measure CR-5

One commenter stated that Draft HCP conservation measure CR-5 should be modified to require the
applicants to assist irrigation patrons with fish screening throughout the life of the HCP to better
protect covered fish species.

Commenters

ORG-3
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Response

The applicants chose not to incorporate this recommendation into the Final HCP. For further
discussion of the applicants’ and Services’ respective roles in selecting a final conservation strategy,
refer to response to comment HCP-9.1, Other Conservation Strategies Proposed by Commenters.

HCP-8.80 Minimum Flows in Proposed Conservation Measure CR-6

One commenter requested clarification regarding whether the minimum flow requirements in
proposed conservation measure CR-6 will increase as new conserved water becomes available. The
commenter recommended that the Draft HCP consider additional commitments to maintain
conserved water instream.

Commenters

ORG-10

Response

The minimum flow requirements in final conservation measure CR-6 will not increase as a result of
future conserved water projects. Final HCP Chapter 6, Habitat Conservation, explains the
relationship between final conservation measure CR-6 and future conserved water projects. The
Deschutes River Conservancy and North Unit ID interpret their voluntary agreement to mean that
any water reaching the North Unit ID pumps, other than water released from Prineville Reservoir
for the District’s benefit or any water that has an instream water right, shall be considered toward
meeting the flow requirements downstream of the pumps, and OWRD follows this same
interpretation. North Unit ID may not divert water protected by an instream water right senior to
the District’s, but the District may count all water that passes its pumps toward meeting the
requirements of final conservation measure CR-6.

HCP-8.81 Revisions to Dry Year Declaration in Proposed Conservation Measure
CR-6
Commenters recommended revising proposed conservation measure CR-6 in the Draft HCP to
update the Dry Year Declaration criteria to provide additional management flexibility for North Unit

ID and accommodate future revisions to the agreement upon which the Dry Year Declaration
requirement is based.

Commenters

ORG-10, ORG-12

Response

The Dry Year Declaration criteria is the result of an agreement between North Unit ID and the
Deschutes River Conservancy, and changes to this agreement are beyond the scope of the HCP. The
Services have requested that OWRD revisit the dry year/non-dry year determination closer to the
day of allocation.
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HCP-8.82 Clarification Regarding Deschutes River Conservancy Agreement —
Proposed Conservation Measure CR-6

One commenter requested additional clarification regarding the Draft HCP’s statement on page 6-99
that North Unit ID’s agreement with the Deschutes River Conservancy is “voluntary.”

Commenters

ORG-14

Response

North Unit ID’s agreement with the Deschutes River Conservancy was a voluntary agreement
between the two parties as part of a joint effort to increase instream flows in the Crooked River.
However, aspects of that agreement were incorporated into North Unit ID’s certificated water rights
issued by the Oregon Water Resources Department.

HCP-8.83 Conservation Benefit of Proposed Conservation Measure CR-6

One commenter requested additional clarification regarding the conservation benefit of proposed
conservation measure CR-6 in the Draft HCP. The commenter stated that, because releases of
uncontracted storage from Prineville Dam will ultimately be protected instream, proposed
conservation measure CR-6 does not provide a clear conservation benefit. The commenter
recommended that North Unit ID commit to meeting a minimum flow regardless of whether the
source is live flow or stored water.

Commenters

ORG-15

Response

The commenter’s assumption that “releases of uncontracted storage from Prineville Dam will
ultimately be protected instream” is not substantiated. Reclamation holds the storage right for the
uncontracted (fish and wildlife) water and has not applied to OWRD for the secondary instream
water right referenced by the commenter.

Under final conservation measure CR-6 in Final HCP Chapter 6, Habitat Conservation, the 10,000 af
of rental water available to North Unit ID. From Prineville Reservoir, pursuant to temporary water
service contracts are managed by Reclamation pursuant to its authority under the Crooked River
Act. Accordingly, that water is beyond the scope of North Unit ID’s bypass agreement with the
Deschutes River Conservancy and is not subject to the minimum flow requirements provided in final
Conservation Measure CR-6. The language in final Conservation Measure CR-6 has been updated to
reflect that it is only the 10,000 af of water purchased under a temporary water service contract, or
other stored water rights purchased by North Unit ID, that are not included in this bypass flow.
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HCP-8.84 Relationship Between Crooked River Conservation Measures and
Biological Needs of Covered Fish Species

One commenter recommended that proposed Conservation Measures CR-1, CR-2, and CR-3 be tied
to the biological needs and life cycles of covered fish species, rather than the irrigation season. The
commenter stated that the measures will not provide an adequate conservation benefit to covered
fish species and that timing protective flows to match fish life cycles would minimally burden the
applicants.

Commenters

ORG-3

Response

All conservation measures in Final HCP Chapter 6, Habitat Conservation, were designed to address
the needs of the covered species, but many are stated in terms that are relevant to irrigation to align
them with the covered activities and to facilitate their effective implementation by the applicants.
Final HCP Chapter 8, Effects of the Proposed Incidental Take on the Covered Species, evaluates the
effects of all final conservation with respect to the biological needs of the covered species. Before
deciding whether to issue the ITPs, the Services will evaluate whether the Final HCP satisfies all ITP
issuance criteria, including providing adequate conservation benefits for the covered species.

HCP-8.85 Conservation Measures to Improve Flow and Temperature — Crooked
River Subbasin

Commenters recommended that the HCP include additional conservation measures to minimize or
mitigate the impacts of irrigation withdrawals on covered species in the Crooked River. One
commenter stated that Ochoco ID’s irrigation withdrawals in the Crooked River result in low
summer flows and high water temperatures, which degrade habitat and contribute to exceedances
of state water temperature standards. One commenter recommended that the Draft HCP include
additional commitments to mitigate temperature exceedances and water quality impacts from
return flows during the irrigation season.

Commenters

ORG-24, ORG-14

Response

Recognizing that the applicants largely do not have control over water quality conditions other than
temperature and stream flows resulting from the covered activities, the applicants collaborated with
the Services to develop a conservation strategy to mitigate incidental take only from those known
water quality impacts under the applicants’ jurisdiction (temperature, surface water elevations, and
rates and volumes of stream flows). The applicants have revised the Final HCP and their request for
ITP coverage accordingly. For further discussion of the HCP’s treatment of other water quality
parameters, refer to response to comment HCP-9.14, Conservation Measures to Improve Water
Quality Other than Temperature and Stream Flows.

Deschutes River Basin Habitat Conservation Plan 78 October 2020
Final EIS



Appendix 1-E
U.S. Fish and Wildlife Service Response to Comments

HCP-8.86 Conservation Measures to Improve Water Quality — Crooked River
Subbasin

Commenters recommended that the HCP include additional conservation measures to improve
water quality in the Crooked River subbasin and the Lower Deschutes River. One commenter
recommended that HCP conservation measures include monitoring of nutrient discharges and
stated that reducing nutrient discharges in the Crooked River subbasin could help water-quality-
limited streams achieve water quality criteria.

Commenters

STATE-2, STATE-4, ORG-24, ORG-14, ORG-15, ORG-22, FED-2, GP-192

Response

The recommendation to address nutrient discharges is outside the scope of the HCP. For further
discussion of the HCP’s treatment of water quality impacts, including nutrient discharges, refer to
response to comment HCP-9.14, Conservation Measures to Improve Water Quality Other than
Temperature and Stream Flows.

HCP-8.87 Conservation Measures to Modify Bowman Dam Release Structures

One commenter recommended that the HCP should include additional commitments to modify the
Bowman Dam release structures to eliminate nitrogen super saturation during high flow and spill
events above 600 cfs, to reduce the occurrence of gas bubble disease in protected species. The
commenter stated that Reclamation owns Bowman Dam, but recommended that Ochoco ID, as the
dam operator, “pursue meaningful resolution” of gas bubble disease.

Commenters

ORG-12

Response

Elevated total dissolved gasses (TDG) and resulting gas bubble disease downstream of Bowman
Dam are the result of flood control releases from Prineville Reservoir and are, therefore, outside the
scope of the HCP. Ochoco ID does not have the financial capabilities or legal authority to address
those impacts through the HCP.

As noted, the Services are concurrently conducting interagency consultation with Reclamation,
under ESA Section 7, to evaluate the continued operation of Prineville Reservoir on the Crooked
River.

HCP-8.88 Ochoco ID Protest of Instream Water Right

One commenter recommended that Ochoco ID remove its protest for the instream water right in the
Lower Crooked River.

Commenters

ORG-12, ORG-15
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Response

The applicants chose not to incorporate this recommendation into the Final HCP. For further
discussion of the applicants’ and Services’ respective roles in selecting a final conservation strategy,
refer to response to comment HCP-9.1, Other Conservation Strategies Proposed by Commenters.

HCP-8.89 Conservation Measures Related to Ochoco ID Patron Pumps

One commenter recommended that the HCP require telemetry, measuring, and reporting for all
Ochoco ID patron pumps.

Commenters

ORG-15

Response

Ochoco ID patrons operate more than 60 small pumps to divert water directly from Ochoco Creek
and the Crooked River. The patron pumps are not covered activities under the HCP. Each pump is
the responsibility of the respective patron and is subject to individual compliance with ESA. The
funding of telemetry at each of the pumps is beyond the financial capabilities and authorities of
Ochoco ID. The Services will continue to work with all irrigators and other water users in the
Deschutes Basin that are not parties to the Deschutes Basin HCP to ensure that they are in
compliance with ESA.

HCP-8.90 Conservation Measures Related to North Unit ID Storage in Prineville
Reservoir

One commenter recommended that the HCP consider whether North Unit ID can call on its 10,000 af
of rental water in Prineville Reservoir later in the season (July 1 through October 1) or otherwise
coordinate with Reclamation to achieve maximum protection to downstream fish resources.

Commenters

ORG-14

Response

The applicants chose not to incorporate the recommendation into the Final HCP, because of the need
for North Unit ID to retain flexibility in its use of the 10,000 af of rental water made available, from
Prineville Reservoir to North Unit ID through temporary water service contracts pursuant to the
Crooked River Act. That flexibility is necessary for North Unit ID to prepare for and respond to early-
season water supply shortages anticipated as a result of constraints on North Unit ID’s operations
resulting from the Final HCP’s conservation measures for the Deschutes River.
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9  Other Proposed Conservation Strategies

Other Proposed Conservation Strategies, Generally

HCP-9.1 Other Conservation Strategies Proposed by Commenters

A number of commenters proposed that the HCP include specific additional or different
conservation measures.

Commenters

FED-1, STATE-1, STATE-2, STATE-4, ORG-24, ORG-3, ORG-9, ORG-10, ORG-11, ORG-12, ORG-14,
ORG-16, ORG-19, ORG-20, ORG-22, GP-28, GP-114, GP-124, GP-133, GP-137, GP-138, GP-177, GP-
189, GP-192, FL-2, FLP-71

Response

The HCP is a voluntary, applicant-driven document. In collaboration with the Services, the
applicants have developed a final conservation strategy designed to provide long-term mitigation
based on the biological needs of the covered species, while balancing the applicants’ obligations to
continue delivering water pursuant to Oregon state law.

Before making decisions on the applicants’ ITP applications, the Services will ensure that the Final
HCP satisfies all HCP and ITP issuance standards under ESA. If the Final HCP meets those standards,
including providing a conservation strategy that minimizes and mitigates the impacts of applicants’
incidental take to the maximum extent practicable, the Services will issue the ITPs.

The Services appreciate commenters’ suggestions for other possible conservation strategies. The
applicants have collaborated with the Services to consider other potential conservation strategies,
including strategies proposed by commenters. Based on those comments, in some cases, the
applicants have revised the Draft HCP to include additional or revised conservation measures in the
Final HCP to provide adequate conservation benefits to the covered species intended to meet ITP
issuance standards.

Habitat Restoration and Conservation Funding

HCP-9.2 Applicant-Supported Conservation Fund for Habitat Restoration

Commenters recommended that the HCP include additional commitments by the applicants to
provide conservation funding for stream channel and habitat restoration in the Deschutes River.
Some commenters provided specific recommendations regarding how conservation funding should
be administered or the types of conservation projects that should be funded. Some commenters
specifically supported the creation of an Upper Deschutes River Conservation Fund, as proposed in
Alternatives 3 and 4 of the Draft EIS.

Commenters

FED-1, STATE-2, STATE-4, ORG-3, ORG-9, ORG-10, ORG-11, ORG-14, ORG-16, ORG-19, ORG-20, GP-
174, GP-189,
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Response

The applicants have committed to additional conservation funding in the Final HCP by including
conservation measure UD-1 in Chapter 6, Habitat Conservation, which provides $150,000 annually
to support habitat restoration projects.

HCP-9.3 Applicant-Supported Conservation Fund for Water Market Transactions

Commenters recommended that the HCP include additional commitments by the applicants to
provide conservation funding to support water market transactions, including leasing, water
banking, and permanent transfers of water rights instream.

Commenters

STATE-4, ORG-12

Response

The Draft HCP has been revised, and Final HCP Chapter 6, Habitat Conservation, includes the
addition of conservation measure WC-6, the Whychus Creek Habitat Conservation Fund. This
$10,000-per-year commitment will be dedicated to habitat restoration work, thus freeing up the
Whychus Creek Temporary In-Stream Leasing Fund (final conservation measure WC-2) to fund
water leasing.

The Services also note that Central Oregon ID and the Deschutes River Conservancy have recently
initiated a water-marketing program to address topics the commenters raised, although that
program is outside the scope of the HCP.

HCP-9.4 Applicant-Directed Habitat Restoration
Commenters recommended that the HCP conservation measures include additional commitments
by the applicants to implement habitat restoration projects throughout the covered lands.

Commenters

ORG-3, ORG-14

Response

The applicants are water managers and are not experts in habitat restoration. Accordingly, the
applicants have not committed to implement habitat restoration projects but have committed to
contribute funds for habitat-restoration work that the Services, in coordination with other
restoration experts, believe will benefit the covered species. The Final HCP reflects those
commitments.

HCP-9.5 Habitat Restoration Related to Beavers

Commenters recommended that the HCP include conservation measures to restore beaver habitats.
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Commenters

ORG-20, GP-137

Response

In Final HCP Chapter 6, Habitat Conservation, the applicants have committed to contribute
additional conservation funding. Final conservation measure UD-1 provides $150,000 annually to
support habitat restoration projects. The Services recognize the ecological benefits that beaver
provide on the landscape and agree that projects benefiting beaver would also benefit the covered
species.

HCP-9.6 Management of Non-Native Fish

One commenter recommended that the HCP include additional commitments to prevent migration
of bullheads and largemouth bass out of Wickiup Reservoir.

Commenters

ORG-9

Response

In Final HCP Chapter 6, Habitat Conservation, the applicants have committed to contribute
additional conservation funding. Final conservation measure UD-1 provides $150,000 annually to
support habitat restoration projects. The Services recognize the ecological benefits of preventing
migration of bullheads and largemouth bass from migrating out of Wickiup Reservoir. The Services,
in coordination with other restoration experts, will evaluate whether projects to control the
migration of non-native species are the best use of the Upper Deschutes Basin Conservation Fund.

Water Marketing and Water Supply

HCP-9.7 Market-Based Solutions

Commenters recommended that the HCP utilize a conservation strategy founded on market-based
incentives to increase stream flows, including market-based tools identified in the Deschutes Basin
Study.

Commenters

ORG-12, GP-133, GP-138, FL-2

Response

HCPs are applicant-driven processes. applicants draft the HCP with technical assistance provided by
the Services. The Services do not choose the conservation measures that applicants propose, but
they do provide guidance regarding the effectiveness of those measures to meet the biological goals
and objectives detailed in the HCP.

For the Deschutes Basin HCP, the applicants proposed a conservation strategy based primarily on
enforceable minimum flow targets, but chose to retain flexibility in how those minimum flow targets
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will be achieved. The Final HCP allows the applicants to pursue a variety of mechanisms to
implement the final conservation measures. Those implementation mechanisms may include the
market-based tools that the commenters identified, as well as other options.

HCP-9.8 Conservation Measures to Achieve Additional Water Supply

One commenter recommended that the applicants evaluate other water supply sources, including
utilizing reregulating reservoirs such as Haystack Reservoir, to accommodate higher winter flows
earlier within the HCP term.

Commenters

ORG-14

Response

The applicants chose not to incorporate this recommendation into the Final HCP. For further
discussion of the applicants’ and Services’ respective roles in selecting a final conservation strategy,
refer to response to comment HCP-9.1, Other Conservation Strategies Proposed by Commenters.

HCP-9.9 Use of Diversion Dams

One commenter recommended using diversion dams to collect water during high-water events and
eliminate the need for in-river dams for irrigation.

Commenters

GP-6

Response

The applicants chose not to incorporate this recommendation into the Final HCP. For further
discussion of the applicants’ and Services’ respective roles in selecting a final conservation strategy,
refer to response to comment HCP-9.1, Other Conservation Strategies Proposed by Commenters.

Other Proposed Conservation Measures

HCP-9.10 Conservation Measures Relating to Revenue from Hydroelectric Projects

One commenter recommended that the HCP prohibit irrigation districts from collecting revenue
from hydroelectric projects or require irrigation districts to apply that revenue toward achieving
flow targets under the HCP.

Commenters

GP-35
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Response

The applicants chose not to incorporate this recommendation into the Final HCP. For further
discussion of the applicants’ and Services’ respective roles in selecting a final conservation strategy,
refer to response to comment HCP-9.1, Other Conservation Strategies Proposed by Commenters.

HCP-9.11 Conservation Measures to Limit Tourism

One commenter recommended that the HCP consider limiting or prohibiting tourism in key habitat
areas during Oregon spotted frog breeding and spawning periods.

Commenters

GP-28

Response

The applicants do not have authority to limit or otherwise prohibit tourism in key habitat areas
during Oregon spotted frog breeding and spawning periods and, therefore, this recommendation is
outside the scope of the HCP. The Services note that anyone who harms Oregon spotted frogs would
not be covered by the ITPs and, therefore, may be separately liable under ESA.

For further discussion of the applicants’ and Services’ respective roles in selecting a final
conservation strategy, refer to response to comment HCP-9.1, Other Conservation Strategies
Proposed by Commenters.

HCP-9.12 Conservation Measures Requiring Stakeholder Cooperation
One commenter recommended that the HCP include additional commitments to cooperate with all
stakeholders to address water conservation and management and changes to the law.

Commenters

ORG-5

Response

The applicants chose not to incorporate this recommendation into the Final HCP. However, the
Services and the applicants remain committed to collaborating with regional stakeholders to
address water supply issues in the Deschutes basin. For further discussion of the applicants’ and
Services’ respective roles in selecting a final conservation strategy, refer to response to comment
HCP-9.1, Other Conservation Strategies Proposed by Commenters.

HCP-9.13 Conservation Measures Relating to Livestock Grazing and Agricultural
Runoff

One commenter recommended that the HCP include additional commitments to mitigate the
impacts of livestock grazing and agricultural runoff.
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Commenters

GP-192

Response

The applicants do not have authority over impacts from livestock grazing and agricultural runoff on
private property and, therefore, this recommendation is beyond the scope of the HCP.

For further discussion of the limited scope of applicants’ authority over private irrigation and
agricultural practices, refer to response to comment HCP-4.7, Activities by Irrigation District Patrons.
For further discussion of the HCP’s conservation strategy to address water quality impacts from the
covered activities, refer to response to comment HCP-9.14, Conservation Measures to Improve Water
Quality Other than Temperature and Stream Flows.

Water Quality

HCP-9.14 Conservation Measures to Improve Water Quality Other than
Temperature and Stream Flows

Commenters generally recommended that the HCP include additional commitments by the
applicants to improve water quality parameters other than temperature or parameters related to
stream flows. Commenters recommended that the HCP improve water quality throughout the
covered lands and Waters and, in particular, in the Crooked River subbasin. Some commenters
recommended specific additional conservation measures to mitigate water quality impacts of
irrigation district return flows or irrigated agriculture, generally. Recommendations included
conservation funding for water-quality improvement projects—including riparian restoration to
enhance pollutant filtering—and on-farm irrigation efficiencies and other water-conservation
measures to reduce agricultural runoff. Commenters also recommended that the applicants commit
to additional water quality monitoring.

Commenters

FED-1, STATE-2, STATE-4, TRIBE-1, ORG-24, ORG-3, ORG-12, ORG-14, ORG-20, ORG-22, GP-139,
FED-2, GP-177, GP-192

Response

Under Section 10 of ESA, the applicants must minimize and mitigate the impacts of taking resulting
from their covered activities to the maximum extent practicable and ensure that the taking will not
appreciably reduce the likelihood of the survival and recovery of the species in the wild. 16 U.S.C. §§
1539(a)(2)(B)(ii), (iv).

The Draft HCP proposes to include all “return flows” under the applicants’ jurisdiction within the
scope of the ITPs to be issued by the Services. The term “return flow” refers to diverted irrigation
water that is allowed to flow back into a natural river or creek and includes “tailwaters” and “spills.”
Refer to HCP, Chapter 3, Scope of the DBHCP. Both types of return flows are otherwise lawful
activities that the applicants operate in compliance with all applicable laws. By altering the
hydrology of the Deschutes basin, the applicants’ return flows and other covered activities
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contribute to temperature impairments and other water quality impairments related to surface
water elevations and the rates and volumes of stream flows.

As commenters noted, other water quality constituents and parameters—including nutrient
discharges—also affect aquatic species and their habitats throughout the Deschutes basin. Multiple
sources contribute to nutrient and other water quality impairments in the basin, including
agricultural practices and other nonpoint and point sources related to urban and rural human
activities. The Draft HCP and the Draft EIS accounted for those existing water quality impairments as
part of their environmental baselines in evaluating the impacts of the covered activities. However, as
discussed throughout the Draft HCP, many sources of water quality impairments throughout the
basin are beyond the applicants’ control. Those sources include agricultural runoff from irrigated
agriculture, generally, and irrigation practices by irrigation district patrons beyond the point of
delivery. For further discussion of the limited scope of applicants’ authority over private irrigation
practices, refer to response to comment HCP-4.7, Activities by Irrigation District Patrons.

Recognizing that the applicants largely do not have control over water quality conditions other than
temperature and stream flows resulting from the covered activities, the applicants developed a
conservation strategy to mitigate incidental take only from those known water quality impacts
under the applicants’ jurisdiction (temperature, surface water elevations, and rates and volumes of
stream flows). The applicants have revised Final HCP Chapter 3, Scope of the DBHCP, and their
request for ITP coverage accordingly.

The approach adopted in the Final HCP ensures necessary flexibility for the applicants to implement
other water quality improvements that may be legally required in the future. To the extent that the
covered activities are contributing water quality impacts other than those related to temperature,
surface water elevations, and stream flows, the final conservation strategy defers to the Oregon
Department of Environmental Quality (ODEQ) as the appropriate entity to manage those water
quality impacts comprehensively throughout the Deschutes basin. ODEQ is currently developing or
has proposed to develop TMDLs for water-quality-limited streams throughout the Deschutes basin.
Through the TMDL process, ODEQ will identify and allocate responsibility for water quality
impairments throughout the basin. At that time, the applicants will comply with any new legal
requirements and will continue to operate their return flows and other covered activities in
compliance with all applicable laws. The applicants will also continue to comply with all other ODEQ
and EPA water quality requirements, including NPDES permit requirements, to the extent that they
apply to the covered activities.

In addition, the applicants did not adopt additional conservation measures proposed by
commenters to reduce or otherwise address water quality impairments from irrigated agriculture,
generally, or other sources not within the applicants’ direct control.

HCP-9.15 Analysis and Mitigation for Return Flows Operated by Irrigators

Commenters stated that the HCP should have analyzed the water quality impacts from return flows
operated directly by irrigators, included those return flows within the scope of the covered
activities, or committed to conservation measures to mitigate the impacts of those non-District
return flows.

Commenters

ORG-24, ORG-3, ORG-12, ORG-14, ORG-22, GP-192
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Response

As commenters noted, the term “return flow” can also refer to locations where water from irrigation
returns to surface waters after being applied to agricultural land. The applicants are not seeking ITP
coverage for agricultural runoff or return flows operated directly by irrigators. The applicants do
not have jurisdiction over irrigation practices on private property past the point of delivery. To the
extent that irrigated agriculture contributes to water quality impairments throughout the covered
lands, the Draft HCP and Draft EIS, as well as the Final HCP and Final EIS, account for those impacts
through their environmental baselines.

For further discussion of the limited scope of applicants’ authority over private irrigation and
agricultural practices, refer to response to comment HCP-4.7, Activities by Irrigation District Patrons.
For further discussion of the HCP’s conservation strategy to address water quality impacts from the
covered activities, refer to response to comment HCP-9.14, Conservation Measures to Improve Water
Quality Other than Temperature and Stream Flows.

Other Conservation Measures for Covered Fish Species

HCP-9.16 Conservation Measures to Enhance Smolt Migration

One commenter recommended that the HCP include additional conservation measures to increase
steelhead and salmon survival during smolt outmigration.

Commenters

ORG-24

Response

Final HCP Chapter 6, Habitat Conservation, includes a new conservation measure CR-7 to protect
spring smolt migration pulse flows in the Cooked River from diversion by the applicants.

HCP-9.17 Conservation Measures to Improve Bull Trout Habitat

Commenters recommended that the HCP include additional commitments to improve habitat for
bull trout, including by addressing temperature impairments in bull trout habitat.

Commenters

ORG-3, ORG-12

Response

The applicants have committed to several conservation measures, which should improve habitat for
bull trout. These include improved instream flows in several stream reaches affected by HCP
covered activities, such as the mainstem Deschutes River downstream of Big Falls, Whychus Creek,
and the Crooked River and its tributaries. However, the applicant's ability to make other additional
commitments to improve bull trout habitat is limited because the applicants do not have authority
regarding adverse effects from factors such as habitat fragmentation and nonnative fish species.
Specifically, the applicants do not have the authority to address the factors that resulted in bull trout
being extirpated from the Upper Deschutes River in the 1950s. For example, they do not own
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Reclamation dams, which have fragmented and inundated historic bull trout habitats, and cannot
address fish passage issues at the dams. Similarly, they do not have the ODFW's fisheries
management authority needed to reduce the populations of nonnative fish species that adversely
affect bull trout.

HCP-9.18 Conservation Measures to Reintroduce Bull Trout

One commenter recommended that the HCP include additional commitments to assess the
feasibility of reintroducing bull trout above Big Falls, including funding eDNA analysis.

Commenters

ORG-14

Response

The applicants have not proposed any additional commitments regarding reintroduction of bull
trout above Big Falls. Any discussion regarding reintroduction of bull trout and/or any related
Endangered Species Act (10)(j) population releases is outside the scope of the HCP.

Irrigation Piping and Water Conservation

HCP-9.19 Increased Irrigation and Water Use Efficiency, Generally

Commenters stated that one or more of the Districts—or irrigation districts, irrigated agriculture, or
water users, generally—use water inefficiently. Some commenters supported additional HCP
commitments to increase irrigation efficiency, including on-farm efficiencies, instream water
leasing, and water sharing or other coordination between the Districts.

Commenters

ORG-2, ORG-12, ORG-15, ORG-22, GP-7, GP-31, GP-35, GP-36, GP-41, GP-84, GP-96, GP-116, GP-124,
GP-132, GP-133, GP-138, GP-139, GP-144, GP-145, GP-152, GP-155, GP-159 GP-161 GP-187, GP-189,
FL-2, FLP-3, FLP-9, FLP-11, FLP-12, FLP-13, FLP-19, FLP-21, FLP-23, FLP-26, FLP-27, FLP-28, FLP-
29, FLP-31, FLP-33, FLP-35, FLP-40, FLP-41, FLP-47, FLP-49, FLP-55, FLP-56, FLP-57, FLP-59, FLP-
65

Response

The applicants have proposed a conservation strategy to increase stream flows in the Deschutes
Basin over time, for the benefit of the covered species. The applicants’ proposed conservation
strategy relies primarily on enforceable flow targets that the applicants must meet to comply with
the HCP. If the Services approve the Final HCP and issue the ITPs, those enforceable flow targets will
decrease the overall amount of water available for irrigation and will necessarily require the
applicants to increase the efficiency of irrigation delivery systems or secure alternative sources of
water.

On-farm irrigation efficiency projects and other market-based transactions between private water
users are beyond the scope of the HCP. However, the Services and the applicants are committed to
improving irrigation efficiencies in the Deschutes basin through irrigation district modernization
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projects (including canal piping) and supporting on-farm efficiency projects, to the extent consistent
with the applicants’ legal authorities under Oregon state law. For further discussion of the limited
scope of applicants’ authority over private irrigation and agricultural practices, refer to response to
comment HCP-4.7, Activities by Irrigation District Patrons.

HCP-9.20 Irrigation and Water Use Efficiency, Generally
One commenter stated that irrigators use water relatively efficiently and that irrigation
modernization efforts could further improve efficiency.

Commenters

GP-24

Response

The Services agree that modernization of irrigation delivery systems and practices provides great
opportunity for conservation.

HCP-9.21 Reducing Irrigated Agriculture in the Deschutes Basin

One commenter supported reducing irrigated agriculture in the Deschutes basin and stated that
crops grown in the Deschutes basin can be grown with greater water efficiency in other locations.

Commenters

GP-122

Response

Changing agricultural use patterns in the Deschutes Basin is outside of the scope of the Deschutes
Basin HCP. For further discussion of the limited scope of applicants’ authority over private irrigation
and agricultural practices, refer to response to comment HCP-4.7, Activities by Irrigation District
Patrons.

HCP-9.22 Opposition to Irrigation District Piping, Generally

Some commenters generally opposed irrigation district piping and other infrastructure upgrades or
stated that the HCP over-relies on those projects. Commenters noted the relatively high cost of
irrigation district piping compared to other water conservation measures and stated that other
water conservation measures could be implemented more quickly. Commenters stated that piping
projects disincentivize water conservation; some commenters believed that piping projects will
ultimately prioritize hydroelectric power generation over efficient water deliveries. One commenter
opposed piping of irrigation canals specifically within the City of Bend.

Commenters

ORG-22, GP-2, GP-34, GP-35, GP-123, GP-124, GP-144, GP-145, GP-169, FL-2
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Response

The Final HCP provides the applicants necessary flexibility to implement the conservation measures
through a variety of approaches, including operational adjustments, water efficiency and
infrastructure projects (including irrigation district piping), water-market transactions, and other
options.

HCP-9.23 Support of Irrigation District Piping, Generally

Commenters generally supported irrigation district piping and other irrigation district
infrastructure upgrades as a means to promote water conservation or as a partial or complete
strategy to implement the HCP.

Commenters

ORG-19, GP-152, GP-166, FLP-55, FLP-57, FLP-71

Response

The Services agree that modernization of irrigation delivery systems and practices provides great
opportunity for conservation.

HCP-9.24 Water Conservation Alternatives to Irrigation District Piping

Commenters recommended that the HCP include commitments to implement alternative water
conservation measures instead of or in conjunction with irrigation district piping. Recommended
alternative water conservation measures included inter-District coordination and water sharing,
water-market-based transactions (including water leasing and transfers), use of storage reservoirs,
on-farm water conservation and irrigation efficiency measures by irrigation district patrons, piping
of irrigation district laterals before piping main canals, and metering and on-demand delivery
practices by the Districts.

Commenters

ORG-3, ORG-12, ORG-14, ORG-17, ORG-19, ORG-22, ORG-23, GP-84, GP-31, GP-35, GP-116, GP-123,
GP-124, GP-144, GP-145, GP-152, GP-155, GP-161, GP-169, GP-172, GP-184, GP-187, GP-189, FL-2,
FLP-10, FLP-14, FLP-17, FLP-19, FLP-21, FLP-23, FLP-26, FLP-27, FLP-33, FLP-34, FLP-35, FLP-40,
FLP-55, FLP-57, FLP-59, FLP-65

Response

The Final HCP provides the applicants necessary flexibility to implement the conservation measures
through a variety of approaches, including operational adjustments, water efficiency and
infrastructure projects (including irrigation district piping), water-market transactions, and other
options.

HCP-9.25 Inclusion of Irrigation District Piping in Draft HCP

One commenter stated that the Draft HCP should have included irrigation district piping
commitments in the conservation measures and analyses.
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Commenters

ORG-12

Response

The applicants’ proposal allows for a variety of tools to be used to meet the minimum flows required
by the final conservation measures. The broader the toolset available to the applicants, the greater
the opportunity to realize necessary conservation benefits.

The piping of irrigation district canals is not required for successful implementation of the HCP. If
the Services decide to issue the ITPs, the applicants expect to complete piping during the HCP term
to ensure that they can obtain replacement water as their access to Crane Prairie, Wickiup, and
Crescent Lake storage decreases. However, the instream flow targets required under the HCP are
enforceable, regardless of whether the applicants acquire additional sources of water.

As further explained in Final HCP Section 1.9 -Costs and Funding of the Habitat Conservation
Measures, and Section 9.9, Inability of NUID to Secure Alternate Sources of Irrigation Water, the
applicants are justifiably optimistic that they can achieve necessary water conservation to
implement the minimum flow targets through ongoing and planned piping of irrigation district
canals to reduce seepage losses and increase the efficiency of the applicants’ irrigation deliveries.
However, two factors outside of the applicants’ control bear on the timing and financial feasibility of
completing those piping projects. The first is the availability of funding. The second is the potential
for legal challenges to piping projects. Because of those external uncertainties, the applicants did not
include planned piping projects within the scope of the HCP’s conservation measures.

As an acknowledgement of the potential economic impact on North Unit ID from delayed acquisition
of replacement water, Final HCP Chapter 9, Changed and Unforeseen Circumstances, contains an
additional changed circumstances provision that, if triggered, would allow the applicants to delay
increasing winter minimum flows at WICO for up to two years. However, the new changed
circumstances provision would not prevent the applicants from implementing—or the Services
from enforcing—the conservation measure requiring increased winter minimum flows. Instead, the
provision would simply allow North Unit ID up to two additional years to achieve the HCP’s required
minimum flow targets in the event of extreme economic circumstances that trigger the new changed
circumstances provision.

HCP-9.26 Uncertainty of Funding for Irrigation District Piping
Commenters stated that there is uncertainty regarding the availability of funding for irrigation
district piping.
Commenters

LOCAL-3, GP-84

Response

The Services understand that future funding of projects depends on future actions that may or may
not occur. As such, the Draft HCP has been revised. Chapter 9, Changed and Unforeseen
Circumstances, has been updated to reflect this uncertainty.
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HCP-9.27 Practicability of Alternative Water Conservation Approaches

One commenter stated that the Draft HCP does not provide adequate mitigation because it does not
adequately analyze the practicability of possible alternative mechanisms to conserve water besides

irrigation district piping. The commenter stated that the applicants should have considered a basin-
wide water conservation approach, based on inter-district coordination and water sharing, market-
based water transactions, and voluntary and involuntary mechanisms to reduce water consumption
by irrigation district patrons.

Commenters

ORG-12

Response

The applicants are not required to include all possible conservation strategies proposed by
commenters as part of the HCP’s alternatives analysis or justify impracticability of any conservation
strategy proposed by commenters. Refer to HCP Handbook, Section 5.6.

For further discussion of the required HCP alternatives analysis, refer to response to comment HCP-
16.1, Consideration of Alternatives, Generally. For further discussion of the HCP practicability
analysis, refer to response to comment HCP-17.2, Practicability of Other Possible Conservation
Approaches, Generally.

10 Monitoring, Reporting, and Adaptive Management

Effectiveness Monitoring and Adaptive Management

HCP-10.1 HCP Monitoring and Adaptive Management Provisions

Commenters recommended that the HCP include additional monitoring and adaptive management
provisions and/or additional information and procedures to explain how monitoring and adaptive
management provisions in the conservation measures would function. Commenters recommended
that all conservation measures in the Final HCP include adaptive management provisions for all
covered species on all covered lands. Some commenters provided specific recommendations
regarding the additional elements that the commenters believed the HCP’s monitoring and adaptive
management programs should include.

Commenters

FED-1, ORG-3, ORG-10, ORG-11, ORG-12, ORG-14, ORG-15, ORG-20, ORG-22, GP-189

Response

The applicants (with input from the Services) developed the compliance and effectiveness
monitoring and adaptive management provisions in Final HCP Chapter 7, Monitoring, Reporting and
Adaptive Management, which are consistent with the requirements of ESA. Compliance monitoring,
as distinguished from effectiveness monitoring, is necessary to ensure that the applicants
implement the conservation measures as required and the Services can adequately respond to
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noncompliance events. The applicants have updated the Final HCP to include compliance monitoring
provisions for all conservation measures.

In contrast to compliance monitoring, effectiveness monitoring and adaptive management are not
appropriate or required for every conservation measure. As further explained in Chapter 7 of the
Final HCP, the applicants (with input from the Services) have determined that effectiveness
monitoring and adaptive management measures are not necessary for those conservation measures
where their effectiveness is not scientifically uncertain and where adaptive management would not
be useful or appropriate to respond to scientific uncertainty. For those measures with uncertainty,
adaptive management is included in Chapter 7.

HCP-10.2 Adaptive Management Procedures to Address Climate Change

Commenters recommended that the HCP and EIS include adaptive management provisions or
general flexibility to address uncertainty surrounding the effects of climate change throughout the
HCP term and for all EIS alternatives.

Commenters

ORG-10, ORG-11, ORG-12, ORG-14, ORG-17, GP-169, FLP-26

Response

The Final HCP has been designed to ensure that the applicants implement operational changes to
minimize and mitigate the impacts of take from the covered activities to the maximum extent
practicable and provide adequate conservation benefits to the covered species, primarily by
ensuring higher stream flows throughout the HCP term and giving the covered species priority over
irrigation for water in the event of climate change. With input from the Services, the applicants
determined that adaptive management provisions are not necessary to address climate change,
based on the conservation approach provided in Final HCP Chapter 6, Habitat Conservation.

The proposed action and Alternatives 3 and 4 in the EIS include an adaptive management and
monitoring program to ensure that the intended benefits to the covered species are being achieved.
While adaptive management provisions were determined not to be necessary to address climate
change, adaptive management and monitoring would provide a mechanism for identifying
uncertainties and implementing effectiveness monitoring to inform future water management to
adapt to the impact on the covered species from future climate change conditions. The adaptive
management proposed can therefore result in changes in operational criteria based on new
information to avoid adverse effects which may arise from conditions resulting from climate change.

HCP-10.3 HCP Effectiveness Monitoring and Adaptive Management — Crooked
River Subbasin

Commenters specifically recommended that the HCP include additional effectiveness monitoring
and adaptive management provisions for the proposed conservation measures relating to the
Crooked River subbasin and/or additional information and procedures to explain how adaptive
management provisions in the conservation measures would function. Some commenters provided
specific recommendations for adaptive management on the Crooked River and its tributaries.
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Commenters

FED-1, TRIBE-1, ORG-3, ORG-10

Response

The applicants’ covered activities and Reclamation’s storage and release of water from Bowman
Dam both occur and overlap in the Crooked River. The HCP addresses effects of the covered
activities observed in the Crooked River, where those effects are within the applicants’ discretion
and control; however, other effects are the result of Reclamation’s storage and release of water from
Bowman Dam and are, therefore, not appropriate to address through the HCP. For this reason, each
Service will issue a BiOp that analyzes both the Services’ issuance of ITPs and Reclamation’s
operations of Bowman Dam on the Crooked River. Further measures, monitoring, or other related
terms and conditions resulting from Reclamation’s action may be required as a result of the
interagency consultation process under ESA Section 7.

HCP-10.4 HCP Effectiveness Monitoring and Adaptive Management — Crane
Prairie Reservoir

Commenters specifically recommended that the HCP include additional effectiveness monitoring
and adaptive management provisions for the proposed conservation measures relating to
management of Crane Prairie Reservoir and/or additional information and procedures to explain
how adaptive management provisions in the conservation measures would function. Some
commenters provided specific recommendations for adaptive management of the reservoir,
including adaptive management of reservoir levels to address impacts of invasive and predatory
species.

Commenters

STATE-4, ORG-3, ORG-14

Response

Conservation Measure CP-1 in Final HCP Chapter 6, Habitat Conservation, includes additional
provisions for management of Crane Prairie Reservoir to combat invasive species.

HCP-10.5 HCP Effectiveness Monitoring and Adaptive Management — Whychus
Creek

Commenters specifically recommended that the HCP include additional effectiveness monitoring
and adaptive management provisions for the proposed conservation measures relating to Whychus
Creek and/or additional information and procedures to explain how adaptive management
provisions in the conservation measures would function. Some commenters provided specific
recommendations for adaptive management in Whychus Creek.

Commenters

FED-1, TRIBE-1, ORG-3, ORG-10
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Response

The Draft HCP has been revised. In lieu of adaptive management, Final HCP Chapter 9, Changed and
Unforeseen Circumstances, includes a changed circumstances provision that will be triggered in the
event that the HCP’s biological objectives for Whychus Creek are not met.

HCP-10.6 HCP Effectiveness Monitoring and Adaptive Management — Upper
Deschutes

Commenters recommended that the HCP include additional effectiveness monitoring and adaptive
management provisions for the proposed conservation measures relating to the Upper Deschutes
River and/or additional information and procedures to explain how adaptive management
provisions in the conservation measures would function. Some commenters provided specific
recommendations for adaptive management in the Upper Deschutes River.

Commenters

ORG-10, ORG-14

Response

Final HCP Chapter 6, Habitat Conservation, of the Final HCP includes provisions for adaptive
management in the implementation of conservation measure WR-1 and management of flows in the
Upper Deschutes River.

HCP-10.7 HCP Effectiveness Monitoring and Adaptive Management — Steelhead

One commenter requested additional clarification regarding how adaptive management provisions
in the conservation measures relating to steelhead would function.

Commenters

ORG-10

Response

The Draft HCP has been revised. In lieu of adaptive management, Final HCP Chapter 9, Changed and
Unforeseen Circumstances, includes a changed circumstances provision that will be triggered in the
event that the HCP’s biological objectives for Whychus Creek are not met.

HCP-10.8 HCP Effectiveness Monitoring and Adaptive Management — Oregon
Spotted Frog

Commenters specifically recommended that the HCP include additional effectiveness monitoring
and adaptive management provisions for the proposed conservation measures relating to Oregon
spotted frog and/or additional information and procedures to explain how adaptive management
provisions in the conservation measures would function. Some commenters provided specific
recommendations for adaptive management, including requiring egg mass counts and habitat
surveys at all known Oregon spotted frog breeding sites and additional commitments or explanation
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to ensure the adequacy of funding by the applicants for the egg mass counts and monitoring
required by proposed Adaptive Management Measures CP-1.1 and CP-1.2.

Commenters

FED-1, ORG-10, ORG-12, ORG-15, GP-33

Response

Final HCP Chapter 7, Monitoring, Reporting and Adaptive Management, includes additional adaptive
management and monitoring provisions for the Oregon spotted frog. In particular, provisions were
added to fund Oregon spotted frog egg mass surveys and habitat assessments in the Upper
Deschutes basin.

HCP-10.9 Water Quality Monitoring and Adaptive Management

One commenter recommended that the HCP include additional commitments by the applicants to
conduct effectiveness monitoring adaptive management for water quality, including on the Crooked
River. The commenter recommended that the HCP include additional adaptive management
provisions to explain how Total Maximum Daily Loads would be integrated into the proposed
conservation measures.

Commenters

FED-1

Response

The recommendation is outside the scope of the HCP. For further discussion of the HCP’s treatment
of water quality impacts and the related conservation strategy, refer to response to comment HCP-
9.14, Conservation Measures to Improve Water Quality Other than Temperature and Stream Flows.

Additional Monitoring

HCP-10.10 Monitoring Requirements for Redband Trout

One commenter recommended that the HCP include additional commitments to monitor redband
trout populations.

Commenters

ORG-14

Response

Redband trout are not a covered species. The recommendation is beyond the scope of the HCP.
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Compliance Monitoring and Enforcement

HCP-10.11 HCP Enforcement Measures

One commenter recommended that the HCP include additional provisions relating to enforcement of
the HCP and/or additional information to explain how enforcement would occur. The commenter
recommended that the HCP identify enforcement response actions in the event of noncompliance,
including consequences, fines, and a defined process under which the applicants could lose ITP
coverage.

Commenters

ORG-3, GP-188

Response

Final HCP Chapter 6, Habitat Conservation, includes a compliance protocol that specifies
enforcement procedures and the applicants’ and Services’ respective obligations in the event of
noncompliance. The protocol was designed to ensure reporting of noncompliance events in as near-
real-time as possible, and to ensure that any necessary remedial action is taken as quickly as
possible to maintain adequate conservation benefits to the covered species.

HCP-10.12 Frequency of HCP Compliance Reporting

Commenters recommended that the HCP require more frequent or real-time compliance reporting
to better respond to real-time changes in river conditions that may adversely affect the covered
species. One commenter recommended that the applicants be required to submit annual compliance
reports earlier than the January 31 reporting date included in the Draft HCP, to allow more time to
respond to noncompliance events before crucial life stages of covered species occur in March
through April.

Commenters

FED-1, ORG-3, ORG-10, ORG-11, ORG-14, ORG-16

Response

Compliance and reporting requirements have been updated in Final HCP Chapter 7, Monitoring,
Reporting and Adaptive Management. The applicants have committed to reporting noncompliance
events in as near-real time as possible, given the complexity of the Deschutes basin system and the
variability of operations within the Districts. Some specific suggestions raised by commenters,
including developing a network of stream gauges for real-time monitoring of flow and water quality
and automating all District operations, were outside the scope of this HCP and are not necessary to
minimize and mitigate the impacts of take resulting from the covered activities to the maximum
extent practicable.

HCP-10.13  Availability of Monitoring and Compliance Information to the Public

Commenters recommended increased public transparency in monitoring and adaptive management
under the HCP, including making monitoring and compliance information publicly available.
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Commenters

ORG-14, ORG-20

Response

Any monitoring and compliance information submitted to the Services is publicly available. The
annual report would be posted on the FWS’ Deschutes Basin HCP website, currently located at:
https://www.fws.gov/Oregonfwo/articles.cfm?id=149489716.

HCP-10.14 Third-Party Monitoring and Compliance Reporting

Commenters recommended that the HCP include additional commitments by the applicants to work
with or fund an independent third party to oversee compliance monitoring and reporting under the
HCP.

Commenters

ORG-11, ORG-14, ORG-20

Response

The applicants have committed to a monitoring, compliance, and enforcement protocol in Final HCP
Chapter 7, Monitoring, Reporting and Adaptive Management, designed to meet the requirements of
ESA. Third-party oversight is not necessary to ensure that the Final HCP meet ITP issuance
standards.

HCP-10.15 Water Conservation Reporting

One commenter recommended that the HCP include additional commitments by the applicants to
monitor and report information about water conservation by irrigation district patrons.

Commenters

GP-189

Response

The recommendation is outside the scope of the HCP. Refer to response to comment HCP-4.7,
Activities by Irrigation District Patrons, for further discussion of the Districts’ legal obligations and
authorities related to private irrigation activities.

HCP-10.16 Monitoring Based on Species Recovery

One commenter recommended that the HCP require the applicants to monitor recovery or
preservation of the covered species, rather than minimum flow compliance.

Commenters

GP-189
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Response

Recognizing that the long-term goal of ESA is to bring species to a point where Endangered Species
Act protections are no longer necessary, that does not mean that individual HCPs must ensure full
recovery of covered species. In Final HCP Chapter 7, Monitoring, Reporting and Adaptive
Management, the applicants have proposed compliance monitoring and effectiveness monitoring
and adaptive management measures based on the goals and objectives of this HCP that meet the
requirements of ESA. Monitoring of the status of the species or the success of the federal recovery
effort is outside the scope of the HCP. However, Final HCP Chapter 7, Monitoring, Reporting and
Adaptive Management, does include additional adaptive management and monitoring provisions for
the Oregon spotted frog. In particular, provisions were added to fund Oregon spotted frog egg mass
surveys and habitat assessments in the Upper Deschutes basin. These monitoring data will help
inform the FWS’ future status assessments.

HCP-10.17 Funding for Oregon Water Resources Department

One commenter supported increasing funding for OWRD to expand the agency’s capacity to monitor
instream water rights.

Commenters

ORG-10

Response

The recommendation is outside the scope of the HCP.

11 Analysis of Effects on Covered Species and Impacts of Take

Analysis of Effects, Generally

HCP-11.1 Effects of Consecutive Dry Years

One commenter stated that the Draft HCP does not adequately address the effects of consecutive dry
years on the covered species. The commenter recommended that the HCP describe how it would
adapt in dry years or consecutive dry years.

Commenters

STATE-4

Response

Dry years are a natural occurrence in the Deschutes basin, and the conservation strategies of the
HCP were specifically designed to account for them. Most of the conservation measures of the Final
HCP require the sharing of water between irrigation use and instream habitat for the covered
species. In all cases, the Final HCP prioritizes water for the covered species over water for irrigation.
During dry years, water for irrigation would be reduced while water for covered species would

Deschutes River Basin Habitat Conservation Plan October 2020
Final EIS 100



Appendix 1-E
U.S. Fish and Wildlife Service Response to Comments

remain constant unless drought conditions become severe and water is available for neither
irrigation nor the covered species.

HCP-11.2 Effects of City of Prineville’s Covered Activities

One commenter stated that the Draft HCP does not adequately analyze the effects, including water
quality effects, of the City of Prineville’s activities on the covered species or propose conservation
measures to address those effects.

Commenters

STATE-4

Response

As described in Section 3.5.10, City of Prineville Activities, of the Draft and Final HCP, the City of
Prineville is seeking ITP coverage for a limited set of covered activities: municipal groundwater
withdrawals and discharge of municipal effluent to the Crooked River. In addition, as noted, the
applicants have revised their request for ITP coverage to include only those water quality effects of
the covered activities related to temperature, surface water elevations, and rates and volumes of
stream flows. The applicants have collaborated with the Services to develop a final conservation
strategy designed to minimize and mitigate the impacts of take from the City of Prineville’s covered
activities to the maximum extent practicable.

For further discussion of the HCP’s conservation strategy to address water quality impacts from the
covered activities, refer to response to comment HCP-9.14, Conservation Measures to Improve Water
Quality Other than Temperature and Stream Flows.

HCP-11.3 Presentation of Hydrological Data in HCP
One commenter had suggestions for different ways of organizing and presenting hydrological
information graphically in the HCP.
Commenters

STATE-4

Response

The presentation of large data sets in a public document is always challenging. The applicants
considered multiple approaches before arriving at the format in the HCP. Fortunately, the digital
format of the Final HCP allows readers to enlarge the graphs for greater resolution. All graphs in the
Final HCP are high-resolution images that can be greatly expanded to discern details.

HCP-11.4 Presentation of Outputs in Tables

One commenter requested an explanation of the minimum flow presented for April 1 through
September 15 (Years 21-30 of the HCP term) in Draft HCP, Tables 8-38 and 8-42. The commenter
advocated using a seven-day moving average of model output in the table for minimum and
maximum flows.
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Commenters

STATE-1

Response

The numbers questioned by the commenters (148 cfs in Table 8-38 and 267 cfs in Table 8-42) were
calculation errors in the Draft HCP. Those errors have been corrected in Final HCP Chapter 8, Effects
of the Proposed Incidental Take on the Covered Species. Minimum flows are provided in these and
other tables, because a number of the HCP’s conservation measures require calculating minimum
flows on a daily average basis. The use of seven-day averages would not be appropriate for this
analysis.

HCP-11.5 Reference Conditions

Commenters suggested greater reliance on the use of natural flows as a reference condition for
evaluating the effects of the HCP.

Commenters

STATE-4, ORG-12, ORG-15

Response

The HCP analysis of effects compares future conditions under the HCP to both natural (unregulated)
and historical (regulated) conditions. This approach and the supporting rationale are explained in
Final HCP Section 6.1.1, HCP Approach to Minimization and Mitigation. The Final HCP includes
extensive discussion and documentation of natural conditions on the covered lands, and it explains
in detail why return to natural conditions in the Deschutes basin is neither achievable nor desirable
for the covered species. In many cases, changes to the physical structure of the covered rivers and
creeks over the past 70 years have left them incapable of supporting the covered species under
natural flows. Nevertheless, an understanding of natural conditions is essential to a clear
understanding of the effects of the HCP on the covered species. Natural conditions are therefore
identified and described throughout the analyses in Final HCP Chapter 6, Habitat Conservation Plan,
and Chapter 8, Effects of the Proposed Incidental Take on the Covered Species.

Water Quality Effects on Covered Species

HCP-11.6 Draft HCP Water Quality Analysis

Commenters stated that the Draft HCP generally did not adequately analyze the water quality
impacts of the covered activities—including irrigation district return flows and runoff from irrigated
agriculture—and their effects on the covered species to support issuance of the ITPs. Some
commenters stated that the Draft HCP did not adequately analyze the water quality impacts of the
covered activities specifically within the Crooked River subbasin and Lower Deschutes River.

Commenters

TRIBE-1, ORG-24, ORG-3, ORG-12, ORG-14, ORG-22, GP-192
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Response

The ITPs being sought by the applicants cover the take of Endangered Species Act-listed species that
occurs or could occur during the performance of the otherwise lawful activities of storing, releasing,
diverting, and returning irrigation water. As required by federal law, the ITPs focus on addressing
compliance with ESA. The ITPs do not provide the applicants with permission or approval related to
any other regulatory requirements they may have, including compliance with the federal Clean
Water Act (CWA). Consequently, the applicants collaborated with the Services to develop an HCP
that minimizes and mitigates only those water quality effects of the covered activities for which the
applicants are seeking ITP coverage, and only to the extent those activities affect covered species. In
Final HCP Chapter 6, Habitat Conservation, and Chapter 8, Effects of the Proposed Incidental Take on
the Covered Species, the applicants conducted those water quality analyses necessary to support
their request for ITP coverage, but did not conduct other water quality analyses outside the scope of
the HCP or the ITP applications.

For further discussion of the HCP’s conservation strategy to address water quality impacts from the
covered activities, refer to response to comment HCP-9.14, Conservation Measures to Improve Water
Quality Other than Temperature and Stream Flows.

Effects Analysis — Anadromous Fish, Generally

HCP-11.7 Consideration of Previous Flow and Water Quality Studies for Fish

One commenter stated that the Draft HCP did not consider previous stream flow and water
temperature modeling and studies.

Commenters

ORG-22

Response

The applicants, with technical assistance from the Services, conducted an extensive and exhaustive
review of available information on the covered lands over the past 11 years, including all available
studies and models. A number of studies were not used in the Final HCP’s analysis because the
applicants, with input from the Services, determined that those studies were: a) redundant, b)
obsolete and replaced by more recent studies, or c¢) related to topics or resources unaffected by the
covered activities. The models and studies used in the Final HCP and Final EIS have been subject to
extensive peer review within and outside the HCP Working Group.

HCP-11.8 Fish Habitat in the Crooked River

Commenters offered views different from those presented in the Draft HCP on current habitat
conditions and future habitat potential for Covered fish species in the Crooked River.

Commenters

ORG-24, ORG-12, ORG-15, ORG-22
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Response

The Draft HCP’s characterization of habitat conditions in the Crooked River is based on physical
observations and measurements of the river by multiple parties over the past decade. Some of the
comments challenging the HCP characterization were based on observed or assumed presence of
individual fish rather than measurements of the habitat. Habitat assessments based solely on
observations of animal presence are generally unreliable, particularly when presence is assumed
but not documented.

Other comments referenced studies and/or recommendations developed more than 20 years ago,
prior to more recent work that has been done to support the HCP and the use of Prineville Reservoir
uncontracted storage for fish and wildlife. The collective understanding of current habitat
conditions and future habitat potential of the Crooked River has advanced considerably over the
past 20 years, and this understanding was the basis for the analyses of effects presented in the Draft
and Final HCP.

Summer flow was long considered a significant contributing factor limiting salmonid fish production
in the lower Crooked River, and this assumption is the basis for many of the comments received on
the Draft HCP. Recent studies and hydrologic analyses, however, indicate that increasing summer
flows would have only limited and localized benefit to salmonids because it would not result in a
significant or consistent decrease in water temperature, which is more likely the limiting factor.
More importantly, increasing flows during the summer would cause a corresponding decrease in
flows during the fall, winter and spring, which are equally limiting for salmonid rearing in the
Crooked River.

HCP-11.9 Fish Effects Analysis Methods

Commenters addressed specific details of the HCP’s analyses of effects on Covered fish species.

Commenters

STATE-4, ORG-24, ORG-12

Response

The Services acknowledge all additional scientific information, analyses, and resources cited by
commenters and will take that information into account—as well as information provided in the
Final HCP and the Final EIS—in our ITP issuance decision documents and the corresponding HCP-
specific BiOps required under ESA Section 7. Refer to HCP Handbook, Chapters 14 and 15
(identifying Services’ responsibilities and required analyses to finalize the HCP and issue ITPs).

In addition, specific responses to some comments regarding the HCP’s analyses of effects on Covered
fish species are provided individually below.

Comment: “The HabRate model for steelhead and spring Chinook spawning in the Crooked River says
fair and poor, but good spawning near Opal Springs was identified (HCP Chapter 8.2.3.1). PGE has
documented adult steelhead throughout the Crooked River and as far up as Big Bend Campground
below Bowman Dam (Burchell et al. 2016). The bulk of our observations are using radio telemetry as it
is very difficult to observe spawning behavior and redds due to turbidity issues during the spawning
months.”
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Response: Since 2012, annual returns of reintroduced steelhead to the Pelton Fish Trap have
averaged fewer 58 adults, and only a small portion of these fish have subsequently returned to the
Crooked River basin (Burchell 2018, 2019, 2020). Radio telemetry monitoring has revealed that of
these adults, the majority remain in the lowest reaches of the Crooked River, primarily downstream
of Highway 97 Bridge. Unfortunately, such low numbers have not warranted a full redd count
program (PGE and CTWSRO 2020) and high turbidity limits the ability to observe spawning
behavior of radio tagged adults (Burchell 2018), although Mt Hood Environmental only
intermittently encountered prohibitive turbidity issues during studies done to evaluate the effects of
the HCP. In the absence of actual fish observations, the HabRate modeling by Spateholts and
Wymore (2017) represents the best available science on spawning habitat for steelhead in the
Crooked River. Chinook salmon are no longer covered by the HCP.

Comment: “PGE has concerns on how the Crooked River juvenile O. mykiss and Chinook salmon reach
capacity/ flow relationships in the HCP were developed in the Mount Hood Environmental (MHE)
reports and the conclusions that were derived as a result. Concerns include:

1) The reach capacity estimates for the Crooked River were based on density estimates derived from
snorkeling in a river that is 303(d) listed for turbidity, likely leading to underestimation of fish present
and negatively biasing reach capacity estimates. In 2019, ODFW observed considerable numbers of O.
mykiss in reaches that MHE sampling did not and that by criteria used in the HCP, should not have O.
mykiss. (T. Porter, fish biologist, Prineville ODFW, pers. comm.).

2) Although the ODFW steelhead fry stocking locations were noted incompletely in Figure 1 (Blackman
2019), no consideration of how the clumped distribution of stocking locations could have impacted
sampling results on which reach capacity estimates were based; The MHE report states "observations
of yearling O. mykiss were rare in reaches C-2 and C-3 during both summer and winter. "(Blackman
2019). In fact, no 0. mykiss were stocked by ODFW in reach C-2 or the lower two-thirds of reach C-3 in
2017 potentially severely influencing the MHE reach capacity estimates and ultimately the derived
reach capacity/flow relationship upon which the HCP depends.

3) Mt. Hood Environmental's analysis of juvenile steelhead density predicts reach capacity based on a
static salmonid population limited by reach MWATSs. This methodology totally discounts the ability of
0. mykiss to move seasonally and even daily within the Crooked River and its tributaries (Ochoco and
McKay Creeks) to avoid suboptimal temperatures. The report includes "migratory behaviors"” as a
reason for the observation of age 1+ juvenile Chinook salmon between —RM 10 to Bowman Dam
(Blackman 2019a, page 2) but does not include this attribute for possible explanation of O. mykiss
densities. Evaluation of Crooked River Watershed Council water quality data does indeed show that
higher than optimal temperatures occur in reaches of the Crooked River, but these temperatures can be
transitory in nature and should not permanently "remove" affected stream reaches as potential
juvenile habitat once conditions ameliorate. The Mt. Hood Environmental report and, subsequently, the
HCP do not acknowledge this fact.

4) Calculation of Crooked River juvenile Chinook salmon reach capacities relied on literature values. No
empirical data of Chinook salmon densities and habitat use could be collected in 2018 because chinook
salmon fry were not stocked into the Crooked River subbasin by ODFW in 2017. As a result, "the
calculated rearing habitat area is a conservative estimate due to the exclusion of any reach with
average depths outside the suitable ranges” (Blackman 2019b, page 1). This conservative estimation
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could severely underestimate the effects of flow on Chinook salmon rearing habitat and jeopardize
consideration of the EIS alternatives.”

Response:

1) Visibility is an issue in the Crooked River during some weeks and in some locations throughout
the year. However, snorkel surveys were only conducted when visibility met the standard criteria of
1.5 meters, as defined by the Columbia River Inter-tribal Fish Commission (White et al. 2012).
Additionally, Mt. Hood Environmental (MHE) incorporated an observation probability into their N-
mixture density model design to account for detection error from individual divers and passes
(because they used a double observer method). Based on the MHE study in 2018 and subsequent
site visits, it is their opinion that snorkeling is a viable method of fish observation in the Crooked
River when visibility criteria are met. MHE’s juvenile steelhead survey protocols for the Crooked
River basin are available upon request.

Temperatures and other habitat parameters are linked to observed fish counts at the time of
sampling. The MHE study took place in 2018 and therefore ODFW observations in 2019 are not
applicable to the conditions in 2018. Given that this data collection occurred after the MHE study
was completed, it was not possible for MHE to include it in their modeling. However, should this
analysis be repeated in the future, it would be especially useful to combine MHE and T. Porter’s
datasets since there is a dearth of fish data relating juvenile density specifically to mesohabitat in
the Crooked River basin.

2) Juvenile steelhead are highly mobile and will seek available habitat. It is extremely unlikely that
ODFW-released fish would remain “clumped” in their stocking locations over the duration of this
study. Nevertheless, MHE communicated with ODFW prior to surveying to choose study sites
proximal to ODFW juvenile planting locations and increase the probability of observing juvenile
steelhead. Although MHE’s inference is limited to a single year, they surveyed fish throughout the
basin and are confident that reaches were adequately represented. More generally, habitat features
and summer temperatures in the C-2 and C-3 reaches were suboptimal for juvenile steelhead and it
is unlikely, under the observed conditions, that these areas provide significant rearing habitat.
Comprehensive spatial data for the 197 survey locations used in this analysis are available upon
request.

3) The estimate of steelhead capacity uses a proportional relationship between habitat features and
fish density from a distribution of observed densities across all reaches of the Crooked River. This
distribution does not assume a static population, rather, it assumes that fish have access to the range
of conditions throughout the basin and are not distributed uniformly. MHE surveyed areas across a
wide range of temperatures habitat features including optimal thermal refugia in C-1 and
suboptimal to lethal temperatures in C-2. This provided fish densities across a wide range of
available habitat conditions to establish the relationship between habitat parameters and fish
density. The assumption that fish are mobile and thus non-uniformly distributed across this range of
conditions is inherent to the model. The covariates from that Crooked River basin-wide N-mix model
were then applied to reach-specific habitat data (AIP) that was evaluated under different flow
conditions.

For each HCP scenario, detailed flow and temperature predictions were made at nodes throughout
the Crooked River (Berger et al. 2019) and the corresponding capacity was modeled through the
basin. This approach was designed to capture the [basin wide fish distribution under the warmest
summer temperatures, when rearing habitat is limited by temperature. Indeed the MWAT metric
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used in the model represents the warmest week, and, in several reaches this is the harshest thermal
condition for fish. By using MWAT, MHE predicted capacity based on a worst-case scenario
(warmest), which provides useful information for policy and management decisions on
consequences of the proposed action. It is intentional that this method does not highlight ideal
conditions, rather, the purpose is to identify when and where fish are most limited by habitat
conditions under a proposed action and alternatives.

4) Chinook salmon is no longer a covered species in the Final HCP.

Comment: “8.2.3.2 (Pages 8-80 - 86). Low summer and winter flows limit steelhead potential.
Department sampling identifies a modest redband population below Willowdale bridge. This suggests
there is production potential for steelhead if sufficient flow was maintained during migration and
spawning. Similar to the Crooked, conservation measures could reduce irrigation demand and increase
storage available for increased fish flows: 10 cfs October-April, 5 cfs May- September.

ODFW Instream Flow Incremental Methodology (IFIM) studies recommend flows of 90-120 cfs to meet
life history needs of steelhead and Chinook salmon in the Crooked River.”

Response: The flows for Ochoco Creek and the Crooked River proposed and evaluated in the Final
HCP are designed to minimize and mitigate the impacts of take from the covered activities to the
maximum extent practicable.

Effects Analysis — Crooked River Flows

HCP-11.10 Uncontracted Storage Releases from Bowman Dam

One commenter stated that the Draft HCP’s effects analysis does not adequately address the
operation of Prineville Reservoir, the use and protection of uncontracted storage (fish and wildlife
water) in Prineville Reservoir, and the diversions of water from the Crooked River by parties other
than those covered by the HCP.

Commenters

ORG-15

Response

The operational and storage activities cited by the commenter are outside the control and
responsibility of the applicants, and thus are not appropriate for inclusion in the HCP. Incidental
take permits issued under Section 10 of ESA cover non-federal actions, and HCPs prepared in
support of ITPs can only include conservation measures over which the non-federal applicants have
control. The operation of Prineville Reservoir and the storage and release of uncontracted storage in
the reservoir are federal actions under the jurisdiction of Reclamation. Any incidental take of
Endangered Species Act-listed species associated with these federal actions must be addressed
through consultation on Bowman Dam operations pursuant to Section 7 of the Endangered Services
Act, which Reclamation and the Services are conducting, in coordination with but separately from,
the Services’ decisions on the HCP and ITP applications. Diversions of water from the Crooked River
by non-federal parties other than the applicants cannot be covered in or controlled through the HCP.
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Effects Analysis — Whychus Creek Flows

HCP-11.11 Effects of Covered Activities on Whychus Creek

Commenters stated that the Draft HCP’s analyses of effects on Covered fish species relied on
incorrect stream gauges in Whychus Creek which, when combined with a misinterpretation of
channel seepage losses, resulted in underestimation of the HCP’s effects on Whychus Creek. Other
commenters predicted increases in irrigation diversions from Whychus Creek under the HCP or
suggested confusion regarding the covered activities.

Commenters

ORG-16, ORG-21

Response

The Final HCP has been revised. Subsequent to public review of and comment on the Draft HCP, the
Services and applicants worked with the Upper Deschutes Watershed Council and Deschutes River
Conservancy to clarify the covered activities, correct errors in the analyses of effects, and revise the
conservation measures for Whychus Creek. These changes are reflected in Final HCP Chapter 6,
Habitat Conservation, and Chapter 8, Effects of the Proposed Incidental Take on the Covered Species.

Conclusions in Effects Analysis, Generally

HCP-11.12 Harm to Covered Species under Draft HCP

One commenter stated that the applicants would continue to cause harm to the covered species
under the Draft HCP.

Commenters

ORG-12

Response

The applicants have applied for ITPs because they cannot avoid harm to listed species during the
performance of their otherwise lawful activities. HCP applicants are not required to avoid all harm
through an HCP, but rather to minimize and mitigate the impacts of take from covered activities to
the maximum extent practicable. Before deciding whether to issue the ITPs, the Services will ensure
that the conservation strategy in the Final HCP provides adequate conservation to minimize and
mitigate the impacts of take from the covered activities, including harm to the covered species that
rises to the level of take, to the maximum extent practicable.

HCP-11.13 Inconsistencies in the Analyses of Effects and Inadequacy of the Draft
HCP

Commenters identified conclusions or analyses in the Draft HCP that they viewed as inconsistent
with the descriptions of effects on covered species, including on fish, in other sections of the Draft
HCP. Some commenters suggested that the Draft HCP does not provide adequate conservation
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benefits to the covered species, or recommended that the HCP mitigate impacts associated with past
operations of reservoirs and diversions covered under the HCP.

Commenters

ORG-12, ORG-15, FLP-7

Response

In collaboration with the Services, the applicants have revised the HCP to remove any apparently
conflicting statements. Before making final decisions on the ITP applications, the Services will
ensure that the Final HCP provides sufficient mitigation to meet Endangered Species Act standards
for the issuance of ITPs.

12 Other Comments on Effects Analysis

Effects on Beaver Activity

HCP-12.1 Impediments to Increased Beaver Activity

One commenter stated that the Draft HCP’s effects analysis did not adequately account for practical
and legal impediments to increased beaver activity.

Commenters

GP-164

Response

The Services acknowledge the resources and analysis cited by the commenter. Some of the
commenter’s recommendations are beyond the scope of the HCP. The Services recognize the
ecological benefits that beaver provide on the landscape and agree that projects benefiting beaver
would also benefit the covered species.

Effects on Bull Trout

HCP-12.2 Analysis of Effects on Bull Trout

Commenters stated that the HCP does not adequately analyze the effects of the covered activities or
the HCP on bull trout.

Commenters

ORG-12, ORG-14

Response

The HCP is a habitat-based HCP and the effects of the covered activities are therefore described in
terms of habitat. Final HCP Chapter 8, Effects of the Proposed Incidental Take on the Covered Species,
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identifies miles of bull trout habitat on the covered lands, as well as the effects of the covered
activities on those habitats in terms of changes in flow and temperature.

HCP-12.3 Geographical Extent of Bull Trout

Commenters stated that the Draft HCP does not adequately account for the full geographical extent
of areas where bull trout are likely to be present.
Commenters

ORG-12, ORG-14

Response

The HCP’s assessment of bull trout presence on the covered lands is based on the best available
scientific information provided by ODFW and others during development of the HCP. Overall, bull
trout presence in the Deschutes basin is restricted by water temperatures and other limiting factors.
However, the HCP does analyze the effects of the covered activities on bull trout in all occupied and
future potentially occupied habitat. Nevertheless, the Deschutes basin has been identified as a
stronghold for bull trout due to the cold and consistent flows in the Metolius River subbasin and the
foraging opportunities in Lake Billy Chinook. The activities covered by the Final HCP would have
immeasurable effects on the status of the Deschutes basin as a stronghold for bull trout.

HCP-12.4 Effects on Bull Trout in Whychus Creek

Commenters noted an inconsistency in the description of flows in Whychus Creek under the Draft
HCP.

Commenters

ORG-12, ORG-16

Response

The Draft HCP has been revised to correct this inconsistency in Final HCP Chapter 6, Habitat
Conservation, and Chapter 8, Effects of the Proposed Incidental Take on the Covered Species.

Effects on Steelhead

HCP-12.5 Analysis of Effects on Steelhead

Commenters stated that the HCP does not adequately analyze the effects of the covered activities on
steelhead.

Commenters

STATE-4, TRIBE-1, ORG-12
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Response

The HCP is habitat-based, and the effects of the covered activities are therefore described in terms of
habitat. The miles of steelhead habitat on the covered lands are identified and the effects of the
covered activities on those habitats are described in terms of changes in flow and temperature. This
detailed evaluation of effects on steelhead is provided in Final HCP Section 8.2, Steelhead Trout.

HCP-12.6 Background Information on Steelhead
One commenter stated that the Draft HCP does not provide adequate detail regarding the habitat
requirements of steelhead.
Commenters

ORG-12

Response

Final HCP Section 5.2, Steelhead, contains a summary of the habitat requirements of the species at a
level of detail sufficient to support analysis of the effects of the covered activities and issuance of the
ITPs. That summary is based on information provided by ODFW and other fisheries agencies
participating in the HCP Working Group from 2009 through 2019. The HCP is not a recovery plan or
reintroduction plan for steelhead in the Upper Deschutes basin, and as such need not provide the
level of detail needed to support those larger efforts. Nevertheless, the information provided on
steelhead in the Final HCP is accurate, up to date, and sufficient for the Services to make final
determinations on the ITP applications.

HCP-12.7 Question Regarding Temperature Modeling for Steelhead
One commenter noted the recent application of the CE-QUAL-W2 water temperature model to the
lower Crooked River and requested additional information on the results of the modeling effort.
Commenters

ORG-10

Response
The results of the CE-QUAL-W2 modeling by Portland State University are summarized in Final HCP
Section 8.1.3, Crooked River Subbasin. That section also describes how the results of the modeling
were incorporated into the Final HCP analyses of effects on bull trout and steelhead in the Crooked
River.

HCP-12.8 Adequacy of Mitigation for Steelhead
Commenters raised questions or concerns regarding the adequacy of the proposed minimization
and mitigation measures for steelhead in the Draft HCP and recommended alternative approaches.

Commenters

ORG-12, ORG-14
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Response

Some commenters urged standards that are not supported by law. The HCP is not a comprehensive
plan for the reintroduction or recovery of any species, including steelhead. The HCP cannot
jeopardize the continued existence of the species and must be consistent with the issuance criteria
set for in the ESA Section 10(a)(2)(B). The reintroduction of steelhead to the Upper Deschutes basin
was initiated in 2008 based on NMFS’s determination that the reintroduction could be successful,
given the ongoing restoration work by conservation organizations, the Pelton Round Butte habitat
and water conservation fund in support of local restoration, the ongoing water conservation
projects by the Districts, and general broad support for the reintroduction. The Services will make
our final ITP issuance decisions based on our analyses of the effects of the covered activities on
steelhead in light of that historical information.

HCP-12.9 Effects on Steelhead in Whychus Creek
Commenters stated that the Draft HCP does not adequately analyze effects on steelhead of stream
flows in Whychus Creek.
Commenters

ORG-12, ORG-14, ORG-16

Response

The Draft HCP has been revised. Subsequent to public review of and comment on the Draft HCP, the
Services and applicants worked with the Upper Deschutes Watershed Council and Deschutes River
Conservancy to clarify the covered activities, correct errors in the analyses of effects, and revise the
conservation measures for Whychus Creek. These changes are reflected in Final HCP Chapter 6,
Habitat Conservation.

Effects on Chinook Salmon

HCP-12.10 Comments on Analyses of Effects on Chinook Salmon
Commenters offered suggestions for or raised concerns regarding the analyses of effects on Chinook
salmon presented in the Draft HCP.
Commenters

ORG-12, ORG-14, ORG-16

Response

The HCP has been revised. The applicants are no longer seeking ITP coverage for Chinook salmon,
which is currently not an Endangered Species Act-listed species in the Deschutes basin. All
references to Chinook salmon, including analyses of effects of the covered activities on Chinook
salmon, have been removed from the Final HCP.
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Effects on Oregon Spotted Frog

HCP-12.11 Background Information on Oregon Spotted Frog

Commenters requested additional background information in HCP Chapter 5 and offered views of
the current status and biological requirements of the Oregon spotted frog different from those
presented in Chapter 5.

Commenters

ORG-12, ORG-15

Response

FWS and the applicants have conducted extensive reviews of the biological requirements and
current conditions of the Oregon spotted frog in the Upper Deschutes basin. By necessity, the
information provided in Final HCP Chapter 5, Current Conditions of the Covered Species, is a summary
of the available information for reference by the general public. Nevertheless, all pertinent and
accurate information available to FWS and the applicants was considered in the development of the
HCP, and FWS will also consider those documents during its preparation of the associated BiOp and
Section 10 findings documents.

HCP-12.12 General Approach to Oregon Spotted Frog Effects Analyses

Commenters suggested the analyses of effects in Chapter 8 of the Draft HCP did not consider
historical or current Oregon spotted frog populations and habitat conditions on the covered lands.
Some commenters suggested that the analyses in the Draft HCP did not consider the quality of
habitat to be provided under the HCP and that the analyses were not adequately detailed or site-
specific.

Commenters

ORG-12, GP-33

Response

The quality of habitat to be provided under the HCP is described and evaluated in detail in Final HCP
Chapter 8, Effects of the Proposed Incidental Take on the Covered Species. This analysis includes
detailed assessment of inundation levels to be provided in Oregon spotted frog habitats based on
RiverWare modeling. Forecasts of habitat conditions to be provided by future hydrology are based
on the most recent research on Oregon spotted frogs in the Deschutes basin and habitat suitability
models developed specifically for the Deschutes River. Unique aspects of Oregon spotted frog
habitat in the Deschutes basin are thoroughly considered in the analyses to avoid inaccurate
extrapolation of information gathered from other portions of the species’ range with different
climate, vegetation, and hydrology.

Some of the comments regarding the level of detail provided in the Draft HCP quote introductory
summary statements from the document without acknowledging detailed discussions that follow.
The Final HCP incorporates all available information on historical and current Oregon spotted frog
populations and habitats on the covered lands and in the surrounding basin. FWS and the applicants
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relied heavily upon that information during the development of the conservation measures and the
analyses of effects. FWS will further expand those analyses, as required, in its BiOp accompanying
their final determination on the ITP applications. Where there are unavoidable gaps in the historical
or current conditions, FWS and the applicants have been and will continue to be conservative (in
favor of the species) in their assessment of effects.

HCP-12.13 Use of Habitat as a Surrogate for Assessing Impacts on Oregon Spotted
Frog and Other Covered Species

One commenter questioned the use of habitat as a surrogate for the species when evaluating the
impacts of the covered activities.

Commenters

ORG-12

Response

FWS used habitat as a surrogate in its Deschutes Project 2017 and 2019 BiOps and recognizes this
as an appropriate method for analysis. The use of habitat as a surrogate for the species is a widely
accepted, and often necessary, approach to the development of an assessment of an HCP. This is
particularly true for evaluating take of an r-selected species such as the Oregon spotted frog, which
has a high reproductive rate, a high natural mortality rate, and a secretive lifestyle that make
accurate census of all life stages impossible. The application of habitat as a surrogate in the HCP’s
analyses of effects is based on the best available information on current habitat conditions and
habitat use by the Oregon spotted frog specifically in the Deschutes basin. Any attempt to correlate
the anticipated changes in habitat with a quantified population response would be speculative.

HCP-12.14 Rate of Anticipated Improvements in Oregon Spotted Frog Habitat

Commenters raised concerns regarding the timing of proposed increases in winter flows for Oregon
spotted frogs in the Upper Deschutes River. Some commenters suggested that the winter flows
proposed in the Draft HCP do not provide adequate conservation benefits. Some commenters
recommended specific alternative conservation strategies targeting Oregon spotted frog.

Commenters

ORG-12, ORG-14, ORG-15, GP-33, GP-150

Response

The timing of proposed increases in winter flow in the Upper Deschutes River in the Draft HCP has
been modified (accelerated) for Final HCP Chapter 6, Habitat Conservation. The accelerated timing
required by the final conservation measures provides considerable improvement for Oregon spotted
frog habitat, compared to the strategy initially proposed in the Draft HCP, while still reflecting the
necessary balance between the biological goals of improving winter habitat conditions and avoiding
impacts on summer habitats as wetlands along the Deschutes River adjust to the new lower summer
flows. To coincide with increases in winter flows, the Final HCP now includes caps on summer flows
to limit the adverse effects of unnaturally high flows. The Final HCP also includes the Upper
Deschutes Basin Habitat Conservation Fund to support habitat restoration/enhancement along the
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Upper Deschutes River. The effects (benefits) of the accelerated increases in winter flows and caps
on summer flows are evaluated in Final HCP Chapter 8, Effects of the Proposed Incidental Take on the
Covered Species. Improvements to the RiverWare model for the Upper Deschutes basin between the
Draft HCP and Final HCP have also resulted in changes to predicted Deschutes River flows that are
reflected in the Chapter 8 analyses of the Final HCP. Overall, those updated flow predictions
indicated improved conditions for Oregon spotted frogs during all seasons.

HCP-12.15 Baseline Reference Condition for Analysis of Effects on Oregon Spotted
Frog

One commenter questioned the use of historical flow conditions rather than natural flows as a
baseline for evaluating the effects of the HCP on Oregon spotted frog.

Commenters

ORG-12

Response

The HCP analysis of effects compares future conditions under the HCP to both natural (unregulated)
and historical (regulated) conditions. This approach and the supporting rationale are explained in
Final HCP Section 6.1.1, DBHCP Approach to Minimization and Mitigation. The Final HCP includes
extensive discussion and documentation of natural conditions on the covered lands, and it explains
in detail why return to natural conditions in the Deschutes basin would likely not provide the
habitat function that is most beneficial to the species that have adjusted in distribution to the past
70 years of water management. Nevertheless, an understanding of natural conditions is essential to
a clear understanding of the effects of the HCP on the covered species. Natural conditions are
therefore identified and described throughout the analyses in Final HCP Chapter 6, Habitat
Conservation, and Chapter 8, Effects of the Proposed Incidental Take on the Covered Species.

HCP-12.16 Relationship Between HCP and Other Threats to Oregon Spotted Frog

One commenter suggested a number of causal relationships between the covered irrigation
activities and other threats to the Oregon spotted frog such as non-native predators.

Commenters

ORG-14

Response

The Final HCP summarizes the threats to the Oregon spotted frog in the Upper Deschutes basin that
have been identified by FWS, and describes the relationships between the covered activities and
those threats at the current level of understanding. As required by Section 10 of ESA, the
conservation measures in Final HCP Chapter 6, Habitat Conservation, are designed to minimize and
maximize the impacts of take from the covered activities to the maximum extent practicable. The
Final HCP includes funding for the Upper Deschutes Basin Habitat Conservation Fund, which will be
used in part to reduce or eliminate threats to Oregon spotted frog in the basin, such as threats from
non-native predators. FWS will provide additional and more comprehensive analysis of overall
threats to the species in its BiOp in support of the FWS’ final determination on the ITP application.
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