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UNKYTED STATES DISTRICT COURT FOR
THE DISTRICT OF COLUMBIA

]
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SAVE THE MANATEE CLUR, ¢t al.

Civil No. 1:00CV-00076 (EGS/JMF)

<
bt N ot W et st (P Y ) St Nod

Pursuant to this Court’s order of August 5, 2002, the federal defendants, the ULS. Fish end
Wildlifs BuviceCTWS”)andU.s.Amy(hmsoqugimusC‘gmps”),ﬂe&ﬁsrespmsebﬁm
plasutifls’ proposed order tendered to this Court on August 2, 2002,

If the court is inxlined to grant additional relicf to the plaintiffs in the forim of ordexing the FWS
to engage in emergency rulc-making, it shovld do 50 in a manner fn accord with the attached proposed
orderd Theplamuffs'pmposalseehmpmﬂmphinuﬂkmapomtoummmﬂyinﬂwe comment
upon, and approve the FWS’ potential emcrgency nﬂennhng to the exclusion of the public at large
and other potentislly affected and interested individuale ¥ Further, a< explained below and as

¥ By tendering such an onder for the cowt’s considerstion, the federal defendants in no way

concede that soch relisf is necessary or werranted.
7 In addition, the plaintifis* propased order has this Court making fuctnal findings rogarding
manatee mortality, with no administrative record or evidence before this Cort, despite the parties
having never engayed in digcovery and that the parties have not engaged in any type of evidentiary
exchange, and without the court having engaged in any type of evidentiary hearing. The issue before
this Court fnvolves only the legal interpretation of the seftiement egreement betoreen the parties and
evaluatiog the timing of the regulatory actions by the FWS, and factu=! findings regarding mematee
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demonstrated in the attached declaration of Marshal P. Yones {exkibit A n eltemative is avallable
fhat would have the FWE cormpleting it evalution, in acoadanoe with the standards fo¢ emecgency
designation set furth at 50 CFR. § 17.106, Aaamhhgﬂmmedmmm designation of
mmmpmﬁﬁonmsmdmbnﬂﬁngiﬁﬁnﬂ@nydedmﬂom,ifw,by&pwm 16,
20024 |

If tha court determines thar such a remedy is watrented, it should not adopt the approach
favared by the plaitlfs. The law afforda the FWS discretion to edopt emergensy rles to provide for
manatee protection aress any tims the FWS determines there is substantial evidence thax there fs
imminent danger of taking of one or more manatees, rnd that such emergency desigration is necessary
W prevent such taldng. S0 CF:R. § 17.107. If tho FWS determines such cmergency designations are

mﬂlﬂyw&ehﬂﬁwmmﬂﬁemﬂmmmﬁu&mﬁymﬁs&m
Aouordingly,ﬂmeo\ntshmldnuﬁnmmmtesuchfmtualﬁndingsinh its opder.

¥ Inlig!noftheooun'stwodayﬁvep.m.ﬁﬁngdmdﬁm,ﬁelomsbec.nouldnotbecomplawd
prior v fling this motion. The FWS has orally represented to covmsel the information to be contained

hlhmdeOhnﬁon,andkvﬁﬂbeﬁbdasampphmmm‘bHMchiswmingmmmmw, August
8, 2002.

Ozrdering FWS 10 sinqultaneousty engage in additiopal emergency rulemaking, while it meets the existing
deadline imposed by this Conrt’s ahuadymedmder,achnashsalreadypm-exisﬁng obligations
\mder&esetlememagremmmpmmulgammwmguhﬁommdathaMaﬁneMammﬂPmtwﬁm
Ast, would create an undo hardship upon the FWS, Second, the FWS does not beligve an impogition
ofmugmnﬂm;ﬁnghﬁﬁwﬁevbhﬂmﬁﬁeseﬂmwmwbyﬁcpﬁuﬁﬁs.
Paragraph 11 dﬁeaﬂmmmmobﬁgaﬁmmﬁemmmmmﬁa
propriety ofmngmcyrd&gsmmemdapmﬁomitsﬁnﬂnﬂmakmg, and to promulgete such rmules
B8 it determines in its discretion are necessary There has been na alicgation or finding that the FWS has
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w.mmmmawumamwam_mmmmmmwmﬁ
mumisﬁobededgnﬂwmminsﬂuhd‘oméﬁmsspxwidadinsocﬁknzws rt;'gandmg
the arcas to be designated. 50 C.F.R. § 17.107(b)1). The emergency designation does not become
effective until the FWS physically posts signs in each of the areas to be designated clearly making the
boundaries of the protection areas. 50 CER. § 17.107(b)(2). Whatever schedule the court may sct
for FWS® considerasion and potontial designation of these aveas, it must provide the FWS with a
reasonable schedule to both make the requisite scientific findings, detenning the approprists
boundaries, formmlate » proper notico for publication in the necossary county newspapers, creats and
construct suitable signs, and task agents or employees o trave] around the waterways of the state to the
dﬂighﬂdmémpmunypoﬂﬁmcﬂgmmﬁhgmcMMﬁofﬁemwdedgnmd
ue#. To mwm«,mmwmmeMmMpwmm
as pylons to which the signs could be sttached if none exist at the areas boundezies, Ifthe FWS must
erect such pylons, it must receive approval w0 do so from a variety of federal and state agensies. Jones
Dec. In fashioning any type of emcrgency remedy, the Court nwst be aware of the regulatory and
WWMMMmMmmpﬁmmm@gmsuchmmdﬁgmﬂm
effective.d The FWS should be given a reasonable opportonity to meet any new deadlines in relation 1o
the task at hend, and considering the comt’s cunent order 10 engage in new final rulemaking in just a
few months time, its nesd to continuc to work on nevr regulations under the Mexine Mamma) Protection

Act es called for in the settlement apresment, as well as #ts obligations to meet all its other statutary

¥ We notc that under fhe plaintiffs approach, if the FWS was unable to sectre plaintiffs’
agreement and were forced to return to this Court, even i€ the court then ordered the FWS to engage in
emergency tulemaking, there would not be sufficient time to accomplish the tasks necessary o take

such an action before the new final rules are promulgated by the court’s November 1, 2002 deadline.
3



obligarions.
mmmmﬁmmﬁmﬁ@hmhuemhﬁwmdmmmfmdm
and allow it @ procesd with tie considerable regolatory burdens imposed by those ordecs already in
phahmmmdmwm&ﬁsm'smﬁdemﬁmshoﬂdhnmm
grant the plaintiffs this type of relief. The order spells out that the FW'S will commit to publishing final
emsrgency manztee protection designations for the axeas identified at 66 Fed. Reg. 42318 (Avgust 10
2001) (the sixteen originally proposed potential manetee protection areas) in accord with the standands
sctat 50 CF.R- § 17.106 by September 16, 2002. Jn sition, In e atsempt to cus delays e mach as
m@chmmmmmmwsmwmﬁemﬁmmﬁr
sign constrisction, and has elready begun discassions with the eppropriate faderal agentics from whom
pmnissionwauldberequimdbefommchsignsmﬂdhgpoﬂpd:-mmsmmkmﬂam«aqﬁmsm
dmonﬁsmﬁﬂﬁhmovhgwimanposih]upeedmpmﬁdebrmmpmwﬁmmnﬁmﬁth
it Jegal obligations. Unfortunately, it is beyond the FWS” ability or power to contro} the pace of
acquisitions and other agencies® approvals. FWS sssures the conrt that i the even the eourt orders it
toukeﬂliscmuseofaoﬁmitvﬁummavﬁﬂzaﬂpm‘blespwdmmovidusuahmmamepmmﬁm.
ham&me&nmdmmsmmmk&mﬁmtﬁews%muvhgn&ﬂ:ﬂlposﬁbhspwd
mmmmmymmmmmmmmmgmm@mtam
and beyond those areas even originally proposed at 66 Fed. Reg. 42318, the Jonas declaration reites
MMMmefmmugmcydedgmﬁmofmeoﬁginmympommnwmplm,m
mhFWSwmpkmiunmﬁndMemﬁngmmmmmmﬁemmfs
November 1, 2002 dudﬁne;ﬂmPWSimendstoevahmﬁ:epmpﬁetynﬂssuiugmwpoposed
emergency rulemnking for manates protection areas that go beyond thoss sixteen sites orlginally
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jdentified by the FWS ex 66 Fed. Reg. 42318, Tobeular.ﬂ:es_emudﬁiﬁml steps that the FWS is
advising the Court Ghat it intends to take that go far beyond thogs thet were contemplated in direr the
settlemant or the FWS® pelor rulcmaking and evidumces the FWS” contiming desire o provide the best
possible saanates protectings in n way that is consistent with its regulafory obfigations.

This potential remedy is far superior o the process proposed by the plaintiffs that has the
plalntiffs participating io, aud in effect, belng given veto power over e FWS emergency rulemking, t
the exctusion of the public at large and oftier interested parties. The process envisioned by the
pwﬁﬂmmmﬂmmumwmdhﬁummmmamm
anyotherpﬂuorfhapublicat'lnge. Proceeding in the manner the FWS has ovtlined provides a
measonable time table to ecconplish the tasks at hand, and will resalt in & more informed zud complets
una-gencym!ﬁmaﬁngbyﬂhwhggdlﬁwwdpuﬁes,mthutﬁephinﬁm,mbehwhedmﬁe
ma:ﬁmumm‘pdssibleeonsidaingthcnméofan Gmergencyrule.

Furthermore, the platntiffs’ approach uudermines the plaintiffs* premise, namely that the
rulemaking must be dome on an emergency basis. If arcas are truly in need of designation in light of
mme;ﬁmﬁmmmﬁﬁum-ﬁdeﬂnmmofmammmm
theplainﬂﬂkhaveotulineddowmthaveﬂchWSmovingonanmurgeucybasis,b\rtmhcren@ging

first in & dialog with the platutiffs and then potentially returning to this Court in the event the plaintiffs do

P y which is nothing more than
a euphemism for “seowre platntiffs’ approval,” the pleintiffs exe to be free to repart 5o to the Cowrt, and
ﬂlmeomebacktotb!sCamandalonemosemwaddiﬁonalmudﬁthoutmcbsneﬁtorinpmof
anyputy,ﬂ\:pubﬁcatlﬁrsc,ormyintemswdpmm
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not approve of the FWE® decision meking, If thece is suffjcient thme to engage the pleinsifls in such
discnusshoms, then surely thcrs fs Buficient Hme to engage the pubfic et lrge, and thers is o ekgergaacy
ﬁwwmthdjmﬁﬂnswtﬁngaﬁde&cmﬂuquﬁmmwwmswﬂmﬂ&mdme
noxmal preference for public involvement. The approach proposed by the F-Ws.is fur:superior to the
thpmdwhphﬁﬁhmmﬁmm&mﬁdpaﬁmmﬂmmdoesm
pheennympmmmmguﬁmﬁminapoﬁﬁmwpaimbwoﬂm.udmdaﬁmdmﬂn
action to be teken by the FWS, resulfing in real manatee proteotions getfing pat into plase socner.
MmmmemmeWMmm&mmﬂwshmmm
nﬂmaﬁngkwmmﬁgwmmﬂdmmuﬂuﬂmdhmﬁeFﬁmmwhwcha
rulemaking, consistent with the regulatory eriteris, within & specified time-pegiod thar s consistent with

Respectfully Submiited,

THOMAS 1., SANSONETTI,

Acting Assistant Attorney General
Environment end Netura] Resources Division
SETH BARSKY, Asgjstant Chicf

Wildlife and Matine Resources Section

Date: 02
A . HETTENBACH, Trial
Eaviroument and Netal Resources Division
U.S. Department of Yustice
Beq Franklin Statjon, P.O. Box 7369

Washington, DC 20044-7369
- 202~305-02)3

£ 202-305-0275

Attornicys for Defendagt



UNITED STATES DISTRICE COURT FOR

THE DISTRICT OF COLUMBIA :
, )
SAVE THE MANATEE CLUB, gt al. g

v ) Civil No. 1:00CV-00076 (EGS/IMF)

)
BALLARD, gt al.- )
. )
Defendants. )
)

This matrer i before the Court on Plaintiffs’ Expedited Motion to Enforce the Court-ordered
Settlement Agreement. Onmys,zoozﬁ:emmm:eapmnﬁg&.mﬁm.fommm |
defmdmmmmmlaﬁmd&ecmadmeds&ﬂmmgmdwm'mﬁeswmbﬁef
remedy. At oral argument held on July 31, 2002, the court directed plaintiffs w tender a proposed
oxder conoerning appropriate relief to direct the U.S. Fish and Wildlif Service (“FWS™) to engage in
cmergency rulemaking to establish manatee protootion areas. Og Augnst 2, 2002, the Court evtered its
onder specifying the remedy it had devised to date fir fho FWS" violation of the Cowrt-ardered
Settlement Agrecmnent On August 5, 2002, the Cout ordered the federal defendants to file a response
mthcmposedmdﬂforaddiﬁmdﬂzfmdua&byplainﬁﬁ‘s on August 2, 2002, and for the plaintiffs

to reply by Augost 9, 2002

Having considered the briefit and positions of the parties with respect to additional relief, the
Court determines that additional rcliafis warrented and it is hereby

ORDERBD,ﬂmttheFWSshuﬂrev{:wthesktmmsidmﬂﬂedhinmPoMMemaHng



M»WMMJGGMR*. 42318 (August 10, 2001) and determine, in jts sole
discretion, whether any ofﬁesemmhnudofmugmydcdgmﬁminacmvdgﬂawm
pursuant to 56 C.F.R. §17.106 as manatee protection areas as defined at 50 CF.R. § 17.102, not
later Gun September 16, 2002; it is
FURTHER ORDERED in the event the FWS detormines that any of these areas are in need of
emagmuydeﬁg:mﬁunumnmpmmﬁmmﬂwmmnnhmmchﬁmlemergmcy
regulations, if any, for publication in the Rederal Register not later than Seprember 16, 2002; it is
FURTBBRORDEREDthatthaFWSslmnmmpletethnmmfonhusocF.R.§
17.108(b)X(2) without unmeccssary delzy. |

IT'18 SO ORDERED.
Date Emmez G. Sullivan
United States District Tudge
Notice ro:



THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMRBIA

SAVE THE MANATEE CLUB, et al. ;
Pttt )

v. 3 . Civ. No. 1:00CV-00076 (EGS/TMF)
BALLARD, et )
e, §

. 1. I, Macshall P. Jones, hereby aver as follows: I am the Deputy Director of the United States
Fish and Wildlife Service (Service). I exercise authority delegated by the Cangress and by the
Secretary of the Interior. As Deputy Director, I supervise all of the Service’s fish and wildlife

conservation programs, including the endangered species program.

2. Inresponse to this courl’s Order dated August 1, 2002, Plaintiffs filed their proposed order -
for the emergency designation of refuges and sanctuaries. In response to this court’s Order and
plaintiffs’, proposed Order, this declaration is tendered. This declaration provides information
regarding actions that the Service is prepared to take with regard to emergency designations and
 final rulemaking for manatee protection ereas, The information is based on my personal
knowledge and knowledge I have gained in my official capacity.

3. The Service proposes to apply the process set forth at S0 CF.R, § 17.106, Emergency
Establishment of Protection Areas, to the fourteen (14) sites that have been identified by the
Service in the proposed rule as the bighest priotity sites. If during this process, it is determined
that any of these sites warrant emergency designation, the Service will mave forward with
emergency designation,

4, A notice will be filed for publication with the Office of the Federal Register no later than
Septemaber 16, 2002, that announces the Service’s decision on whether any of the sites waxeant

cmergency designation, together with appropriate emergency designations for those warranted
sites.

5. The Service is currently undertaking actions necessary for posting sites, including obtaining
signs for these areas and seeking appropriate permits.

6. The Service will work with other appropriate entities to provide enforcement. The Service



specifically fands smﬁmthe Law Enforcement (LE) and the National ‘WildhfeRcfuge(NWR)
programs to implement the Service’s law enforcement program directed to manatee protection
and recovery. TheLEpmgmliloonhnuetompponaspeualagmdedmatedptmnyto
mmmepmmchon,MWeﬂasuseuskforwopmmswassmtenfmcmmtofspeedmesm
high priority areas. The Service will continiue to ellocate funds to the NWR program to suppart
the refugs officers at Ten Thousand Islands NWR, Florida, Lake Woodmff NWR, Crystal River
NWR, and Merritt Island NWR. These refuge officers conduct enforoement measure in and
around the refuges and work with the LE program on task force operations. Additionally, the
Service will continue to coordinate the LE program, including the enforcement of speed zones,
with the State of Florida.

7. Pursuant to this court’s Order, final rulemaking for all fourteen (14) sites will be submitted to
the Federal Register no later then November 1, 2002.

8. After completion of the above-described process together with completion of the proposed
Incidents] Teke rule by November 6, 2002 (required by the Settlement Agreement), the Service
is prepared to initiate another process to evaluate the propriety of undertaking additional
measures to protect manatees, including eseabhshmgaddmomlmanawepmtechunms.'l‘hn
Service proposes the following strategy:

A. Purguant to the Florida Manatee Recovexy Plan, the Scrvice will use the Ha}ntat
Working Group (HWG) to identify and make recommendations for any additional habitat
protection needs for the recovery of the manatee. To facilitate public participation in this
process, the Service proposes to submit to the Federal Register, not later than November 1, 2002,
a notice to solicit information from the public, including the plaintiffs, regarding the need for
additional manatee protection arcas, The public comment period for this notice will be ninety
(90) days, The Service will conduct public meetings as requested dunng this time period to
ensure fill public participation on the issue. Onoe the comment peried is closed, the Service
will host a workshap of the Recovery Team and HWG members to discuss, evaluate and -
pdoritize additional habitat protection needs; and,

B. Ifit is determined through this process that emergency designation of particular sites is
warranted, the Service will make such designations and proceed to finsl rulemaking as
expeditiously as possible.

I declare under penalty of perjury that the foregoing is true and correct.
Executed on this 7& day of August, 2002.
Wesetectidd ,QW.}F),-
Merkhell P, Jones

Deputy Director, U.S. Fish and Wildlife Service
U.S. Department of the Interior
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