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UNITED STATES DISTRICT COURT FOR.

THE DISTRICT OF COLUMBIA
o )
SAVE THE MANATEE CLUB, stal. )

)

Plaintiffs, )

)

v Y " Civil No. 1:00CV-00076 (EGS/TMF)

)

BALLARD, et al. ;
Defendants, )

D)

On Taly 9, 2002 this Coust entered an order finding that the defendants, the U.S. Fish and
Wildlife Service et al, (coliectively “FWS™) failed to abide by the terms of a settlement agreement
regarding the designation of manatee refuges and sanctuarics. The court further ordered the defendants
to file & written proposel “discussing the appropriate remedy for this violstion.” Accordingly, the
WE file the instant brief¥

Th:mvposedrdvxhﬁngfmdedgnﬁngmmnﬁxgamdsmMesidmﬁﬁedﬁm
potential sites. 66 Fad. Reg. 42318 (August 10, 2001). The FWS designated two of those sitee as
manatee refiges, determined that fhe remaining fotrloen were loss urgently in nced of designation, and
did not designate cither refuges or sanctuaries at these fourtesn sites, though it indicated that in the
future it may do so. 67 Fed. Reg. 680 (Iann_nryj. 2002). |
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fommﬂmsﬂemﬁedmm}‘ed.m680md66F=d.Reg.42318 In originally approving
the perties’ setﬂzmmtsg:umcnt,theoomtwasacungmfuhmanugxudheqmmblermdy
HmingdsmminsdthsFWStobcinhrcanh,theemmmsem{ihble discretion to set a reasanable
schedule for the FWS to comply with its settlement obligations under the settlement agrsement. See
Pigford v. Venetnan, 292 F.3d 918, 923-24 (D.C. Cir. 2002).

As explaincd in the Declaration of Marshall P, Jones, attached a¢ exhibit A, if the court were to
order such a remedy, the FWS would need, at a minimum, until December 2, 2002 (which is
approximately lzodm)wwmplﬂeaﬂcfthemps&ammqﬁdofﬂxawswhenitengagesina
final rule-making for these fourteen sites, Jones Dec. at § 5. First, it will take the FWS field office
approximately 20 daye to prepare the draft final rule. 1 at 6(A). Se;:ond,appmﬁmmwﬂdnysm
needed for the reglonal office to review the ficld office’s draft rule and supporting docisnentstion. Id. at
6(B). Next, the rale st be reviewed by the Department of Interior’s attomey’s to make sure the rule
complies with the law, for whick only ten days has been allocated for both the regional and
headquarters review. Id. at 6(C). After legal counsel has signed off on the rule, it is reviewed by the
FWS headquarters for final review and spproval, which will take approximately 30 days. Id. at 6(D).
Following the FWS’ final review, by executive order, the rule Srust be reviewed by the Offics of
Management and Budget, who could take up to 90 days to review the rule, but for which FWS has
allocated only 10 days. Id. at 6(E). Finally, five days have been allocated to put the complete
package together and subit the package o the Pederal Rogister for final review and publication. Id. at
Sﬁ).hﬂgm&mm:mnysupsﬂmg&whmm&m;hewsmsmpunda
reasemable time in which to engage in a final rulemaking for these fourteen sites.
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pmuvﬂsﬂzﬂ:nﬁmlmb.audFWSmustsﬁnsaﬁxfythaapplioahlcmmrymdudaﬁ:rdesigmﬁnga
refuge or sanctuary.¥ Equity favors adopting the schedule proposed by the FWS. There is an
congressiopal timetable associated with designating refuges or sanctuaries. Hinman health and welfare
arenota:stakeinuk.’fngthiswﬁon, and, as this court is aware, the FWS is under mumerons court
ordered and statutory deadlines such that expediting its schedule will interfere with other and competing
priorities. Id. at 7. Furthermore, there is Jittle prejudice to the plaintiffs by allowing the FWS this time
since the manatees arc already otherwise protected under the Endangered Specien Act. Tn addition,
there are numperous speed zanes thivughont Florida and in many of the fourteen ureas that would be
undey consideration during this rule-making.

Accordingly, if the court is dstermined to order a schedule for the FWS to engage in additional
final rule-making for the previously identified and proposed fourteen sites, the FWS will require 120
days from the date of this court’s oxder. The Court should asoept this schedulc as reascnable.

While ordering 2 schedule oz new final rvle-making Is a repuedy, the defendsnts helieve they are
obligated to advise the court that in light of its order, there is only one remedy lawfully avuilable to the
comrt. The court has read the scttlemnent agreement as imposing substantive obligations upon the FWS,
rather than mere procedural obligations, despits defendants argument to the contrary in their original
belefing in this mther. Specifically, this Cort bas determined that the settlement agreement requires
FWS to actually designate both refuges and sanctuarjes, that the scttlement agreement substantively
mmwmmmumra&uthnmmemgagchLMEmﬁnghdoso,

¥ Ssnemarics and rafiges can be designated only (1) in complisnce with Administrative

Procedure Act notice and comment rulemaking procedures (2) when there is “substantial cvidence”

Mgsuchdestgmhonm“hmny’ to prevent the taking of manatecs. 50 CF.R. § 17.103 (citing
smsc.gsss) .




mdmmmmeﬁqﬂmesmdedgnmﬂ:mmin“atmugm
distribustion . . . around the entire region.” Order of fuly 9, 2002 st 9-10, 12.

n ight af this reading by the Court, the settiement sgroement as it was eatered into by the
parties was llogal. The Administrative Procedure Act ("APA™) munates that agencies follow notice
and public eomment procedires before promulgating 8 substantive rule. 5 U.S.C. § 551 et seq.
(2002). Au agency may not bypass those procedures, forego its discretion, and determine the
substantive outcome of 2 rule-making as part of a settlement agrecment. W
Council v, BPA, 859 F.2d 156, 194 (D.C. Ciz. 1988); See Citizens for a Bette:

Gorsugh, 718 F.2d 117, 1129-30 (D.C. Cir. 1983) (scttlemeant did not impermissibly infringe npon

agency discretion sinoe it did not presctibe a substantive outcome but was process-criented); See also,

ement 2001 WL 777088 at * 6 (N.D. Cal.

2001) (mmmwmwmmmimmmﬁmammmmm

nam, 2001 WL 1221774 at * 8 (N.D. Cal. 2001).
nmmmofmmmmvﬁmhwmmmmdﬁcnmwwwm
bugdnedmyimdimﬁmbhdingwmmmmbstmﬂwmhMM&maﬁngbefom
actually engaging in thet rulc-making. Accordingly, the settlement agreemont violates the APA.
Smnethcseulcmem:pwmmtwumkwﬁnammupuonuﬂmmmthumwmmpmﬁig
ﬂwonlymndylmrmnyavaihblamthccomumvmmemﬂsmmmemm A contract oy
mummmmémnabipdammmmﬁtmmagdmwmms
U.S. 72, 77 (1982). AeomtshoulirelemaputyﬂomiuobﬁgaﬂommdeIaeontutasmlmmt

agresment when it s conﬁonted‘ﬁﬁxthepmspectofviolnﬁnsthnlawbycnmplyins with tha gettlement




bound FWS o violats the APA, the court should not require FWS to violate the lsw, and it should
vacate the scttlement agreemeat.¥

wmxemerwsmhwummamemﬂmmtmmmmmeemlthm
rcmedy,mhabeliefismlyomasioncdbythecom’aordar,mureMtthutﬂnPWS sought to avoid
oy arguing to the court that it not sdopt plaintiffs’ reading of the settlement, and it is 8 result sbout which
theFWSisd"aeplytroubhd.

Finaﬂy,thephhﬁm”quemdammey’sfeginmgﬁnﬁgindmﬁop,mdthecm&dnm
mention or award fees in its order. Whﬂeﬁmm,&elailaddispmgmohﬁonprwisinnsinthe
MMMMMMMMmmmmhmemmwm
wnﬂdmvidcapmyprevniﬁnghaseﬁimdispuuvﬁthm’sfees. Thepuﬁmmmm
jnclude such provisions to allow oue party to collect sttorney’s fees from another in the evemt of 2
broach, but the parties chose not to do s0. In the absence of such language, the genetal rule of contract
coustruction should spply, and the partics® attorncy”s fees are therefore not recovezable.

Respectfully Submitted,

THOMAS I.. SANSONETTIL,
Acting Assistsnit Attorney Geoneral

¥ We note that it is within the court’s power to vacate only the section of the settlement
sgresment that pertaing to the refugs and sanctuary issue. 'Whepe 2 contract or settlement agreement is
clearly divided into sections such that the xights and obligations in vne section, are easily scparable from
thoshm&mucﬁmmcmmumscﬁMWhmM"diﬁM“mdﬂw
invalidity of one section will not necessarily doom the entire agreement. Restatement (Second) of
Contracts § 184 (1979 Main Vol); 17A Am. Jur. 2d Contracts § 414 (2002); Habib v, Ravtheon Co.,
616 F.2d 1204, 1208-09 (D.C. Cir. 1980) . As this coint has recognized, the manates settlement
agreement is not @ unified whole, and is clearly divided info sectiops that achieve various puaposes

. through unrelated actions. Orderat?2. ‘I'twmﬁm,themtshuuldmalythaptwmmaufﬂw
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Envirotment and Nataral Resources Divigion
SETH BARSKY, Assistant Chief
Wildlife and Marine Regources Section

jZé ﬁﬁm .ZZJ_J/ 2.
WA D.HB’I'I'ENBACH,TﬁaIDTﬁmmy 0

Environment and Natural Resourdes Division
.8. Department of Justice
Ben Pranklin Station, P.O. Box 7369

Wagshington, DC 20044-7369
t: 202-305-0213
f: 202-305-0275

Attorneys for Defendant



THE UNITED ETATES DISTRICT COURT
POR THE DISTRICT OF COLUMBIA

SAVE THE MANATEE CLUB, ot al.

Civ. No. 1;:00CV-00076 (EGS/JMF)
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1. I.Ma:shﬂl?.!m,bnabyw:qPollm:lmmsnamﬂynitmdﬂmﬁnmdmm
Fizh and Wildlife Seyvice (Sexvioe). I exercise suthority delegated by the Congress ansd by the
Swtdlty_of’ﬁlempt. AsanutyDMr.Ismmmofﬂu Service’s fish and wildlith .

2. Inxesponse o this court’s Oxder dated Tuly 9, 2002, this declanation is tandered, This
mmwmmmﬂmmmmmﬁm&cm
final mmistes protection erea rulemuking. Ths juformation is based on my petsonal knowledge
and knowledgs 1 have gained in my official capacity.

" 4. On Janwaty 7, 2002, the Sexvice published its final rule, 67 Fed. Reg. 680 (Fanuary 7, 2002),
having determined that cnly two (2) of the sixtern (16) sited in Brevard County (Barge Canal apd




rulemaking would, midmthn fourteen, (14) sites ideptified in paragraph three (3) of this
declaration, be Decomber 2, 2002

6. mwwmmmm eomplﬁeﬂzemmeepmacﬁmsru
ralemaking, incinding specific rasks snd estimates of time to complete thoso theks:

Division of Ecencmics), revision of scetion 7 consultation ss appropriste, npdate of the record of
compﬁmtomﬂectmlldlmuninﬁmnviﬁun of outreach piackage, organization of the
literature cited and prepasxtion of the adminiatrative record.

B, Reﬁmﬂoﬁoe:Raﬁewlptmeﬁ’mgﬁmn-Sthwm,zmm Octobey 7, 2002. This
ineindes review of the ncw final ruls mnd supporting documsats.

C. Solicitor Office (Regicnal and Washington Offlec): rceview time~ October 8, 2002 1o
October 17, 2002. This includes review of the new final rale and sipporting docurnents,

1. Department/Washington Office: reviow timne- October 18, 2002 to November 15, 2002,
This incliudes review of the new finel rule and supporting documents

E. Offica of Mamgement and Budget (OMB): November 16, 2002 to November 25, 2002:
Oupmnpmmmbmmom mnyenmpleﬁuitsmvi:\vwiﬂﬁnm (2) wocks.
However, we must adviss the sout that, pursuant to Exccutive Order 12866 of Seprember 30,
1993.85@50!16(5)0)@),mmmnptﬂm'ndyﬂo)dmtowﬁwfhtmwﬁnalmlemd
supposting documentation. OMB review is not within tha Service’s control.

F. Federal Ragister: review and submission for ptiblicarion - Novemiber 26, 2002 to
wzzm.mwmﬁmmmmmmw
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ldecmeundzpmltyofpujmyt&tﬁwﬁumguh@ is teug and comrect.
Procuted oo s 223 _ day of July, 2002.

M—%F\lr.lm i E 3 !
Degnity Director, U.S. F and ifc Service

U.S.anumwtofﬁumior



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SAVE THE MANATEE CLUB, et al.
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R E SERV.
1 hereby certify that a copy of the Federal Defendants™ Position on Remedy was scrved, via
facgimile and U.S. mail, to opposing comsel this 23rd day of July, 2002, to the following:

Eric R. Glitzenstein

& Glitrenstein
Suite 700 :
1601 Connecticut Ave., NNW

Washi D.C. 20009
(26%9

Virginia S. Albrecht
Hunton & Williams
1900 .K N-w.
Washin .C. 20006
(202) 778-2201
Jotm L
Pmmmh Eillis & Rouvelas Meeds
1735 New York Avenue, N.W.
)}

W D.C. 20006
002 7614532




