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UNITED STATES DISTRICY COURT
FOR THE DISTRICT OF COLUMBIA

SAVE THE MANATEE CLUB, etal,, g
; Civ. No. 00-76 (EGS/I\MI)
LT. GENERAL JOE N. BALLARD, ;
etal, )
Defendants. 3'
INTERVENORS® OBJECTIdNS

TO THE PROPOSED STIPULATED ORDER

Intervenors object o the Proposed Stipulated Order. It would have the govertment shitk
hs su:utuyobhgmmns,ignmtheﬂghtsuffhepubuq +0d vioiate the law at 45 core.— In retm
~ for Plaintiffs’ asmetnentﬂnt ".no cnutm;:t cat!hon shmﬂd be usuud agunst the federal
defendants,” Prup. Sdp. Ond. ¥ 11, Federal dcﬁndamsmqgmetugm yel :noth.crmunduf
manatee pratection ares rilemaking to restrict waterbome activitics in Plorida, this time i the
very ayeas that the Fish & Wildlife Service (FW'S) has consiszently determined do not meet the
scientific and legal criteria for desiguation, Federal defendants are al_sq. adopting sew
“consultation™ proceduxes which violare thefr own regulations.

The new round of agreed-upon rulemalking is contrary to basic administmtive law
principles wnder the Administrative Procedure Act (APA). It succumbs to Plainfrs’ persistent
demands for devignations of fnur targeted Jocatiose despile repeatsd FWS detexrninations that
none of the four locaﬁo:ns tneet the legal tlu'esholrl for dca:gnmon k is therefore arbivary and
capricious, It “propases" four predetarznivied locations based on mdmnuined sciegtific




 designated. ‘A rulemaking wrthsmhahp‘ e conalusic

findings, and it predetermines fhe outcome. And, by assenting that the proposed designations ere
“based on the best available date " the Froposed Stipulatad Order barguing awey the seicnce und
FWS's discretion, thereby effectively guamanteaing one outcomc that Wh:ch is Pff’??-’f‘?@,“ﬁ" hg
APA hde}:humplﬂiqhﬁndiagmmdl@ pv-mnients,rufsimﬁn-eroppmﬁmiwm
be heaid mamﬁvﬁnaﬁwmmwmmyf Finally, tho Proposed Stipulated

Order includes  plan to forcs sn entire category of United States Army Corps of Engineers

to decide whers and how to regulate tho public. But only the sovexcign can be the sovercign.

devanhﬁ:g_ A l'mhmmen, ﬁshmg

‘Ihe practical effecs of the new mstrictins wil be __
charter sarvises, and tour operators will bo kit havd. Changing the specd 7omes in mast ofa 15

. milc or so stretch of the Caloasshatchee River in Fort Myers from 25 mph or higher to slow

spead {'EF“M 6 mpl:) %nldmnnthstam‘nmdtrip boat ride from some ayeas of this
water-orienzed Chy to the Gulf of Mexico would go from 1% hours to over 4 hours. See Prop,

Stip. Ord., Exhibir A (Caloosshatchoe River —Lea Caunty).2 Moreover, in an ares. valued for i .

! Indeed, judging from the attached documenits from the Florida Fish & Wildlife
Conservation Commission, Lec County, the City of Cape Caoral, and the City of Jacksonville, it
appears there was ljnle or no coordination with public officlals in the affected comununitics, nor
do many af those officials belicye that these actions will benefit manatees. See Attachments ] -4,

% Exhibit A 0 the Proposed Stipulated Order describes the current and proposed

 resrictions along an spproximately 15 mile section of the Caloosahatches River adjacent to Fort

Myers. A bagjc caleulation provides a rough demonstration of the impact of these resirictions:
uaveling 15 miles at 25 mph takes 36 minutes; traveling 15 miles at 6 mph takes 2 howrs and 30
minutes, Thus, a round trip across the 1S mile stretch would take nearly 4 hours longer to
complets. Jea Attachment 2, February 7, 2003, Les County lettcr {proposcd dosipnation would
add “over one howr” each wey)., ‘While this calonlation does not account for specific distances,

. (continued . . )
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actess ™o open Waler, diminishing Gulf sccess drasticelly diminishes property vahes. For
dgveiopa-sinthepmncm nrbdldhgmmlnﬂﬁaa,mnﬁnaomlom governments
dependem unp:upﬂtym and even homeowusrs, the immedizte change in shoreline valoe
?mdwﬁ&mﬂmunfbcinghddinwhythiscmnndmwm&nm
thFMdewmwmumwm&Mkamlytﬂcgd :tnbad
mmmguakmmmwrhmﬁmwwdmnmmms
Bmm&wsupwmmmmmmegg&uﬂmmfmsmmm
| Agrecment nor any alleged cantempt.
This Court ruled that FWS violated the Sctilement Agreement by "faﬂmgtadcs;gna:ea
suﬁdmnmbﬂofmﬁmdmﬁmwmmﬂondainthew npon. o

| ume,”]"uly 5. 2002, Memorandm Order, page 13, and subsequently nrdered WS t publish a
IInal rufe in the FederaJ Register by November 1, 2002, August 1,-2002, On‘le:r page B, The - -
final rule, which was submitted to the Federal Roglster on November 1 but mot publisied wail
November 8, 2002, designated thirreen areas as permanent refuges or sanctuaries. There §s no
contention thet these fnal rales, sdopted on Jamzary 7, 2002, and November 8, 2002, fufl 10
satisTy the substrtive requirements of the ongma] Seitlement Agreement. Designating
additional maratee protection areas in different parts of the state and imposing Unnecessary new
consultation processes will nor remedy the violaons found by the Cowrt or muitigate the alleged

contempt,

seasonal variations jn the proposed speed zopes, or certain sections of the river that would not be
reduced to 6 mph nnder the proposal,- it provides a good illustration of the type of i tmpaat such
restrictions would cause.




Fipaily, rather thap achieve a final resalution of the issues before the Court, the Proposed
Stipulated Order lays the groundwork for a whole new set of {ssues arising from new obligarions

" and new desdlines extending into Septermbez 2003 and beyond. Thms, the Proposed Stipulated
~ Order will deaw the Court more and mors deeply into the lmer workings of FWS, bt withut

 See Citicens to Preserve Overton I'arkv. Volpe, 401 U.S. 402,416 (1971). The APA provides —

- reluctance to involve the judiciary too deeply in admmistrstive decisjonmaking; which relucagee - - - -

the guideposts of an admintstrative record to defie the scape of judicial oversighs, This is
dangeraus teritary.”
Standard of Revisw
In miduinga;mpnbedsmlmnxdu.dnnﬁqwin’gmmtmmdzmnﬁmwm
the teyms fiidy snd reasonably resabve s controversy in a mauoer consistent with the pu’brlirc

? The adwinistrative racard of the agency action (fhe infhrmatian that was hefore the
agemcy at the time of iis decision) must be the focal point for judicial seview of sgency sction.

that a “court shall review the whole record or those parms of it cited by & party.” S U.S.C. § 706.
Limiting judicjsl review of agency action to the administrative record reflects “a sensible

permits agensics to fanetion cfficiently within their arcas of expertise [and] provemt[s] courts
frem fmproperly substituting their own judgment and determination for that of the agency.”
American Canoe Ass'n Inc. v. EF.A., 46 F. Supp. 2d 473, 476 (E.D. Va. 1999) (ciring Overton
Park. 401 U.S. at 417). Az the D.C. Circuit explained:

(Nudicial reliance on en agency's stuted rationale and finding is central 10
harmonicus relationship between agency and court. one which recognizes that the
agency and not the oot is the prineipal decision~-maker. Were courts cavalierly

1o supplement the record, they would be temptod v scoond-guess agency

decisions in the belief that they were bettor informed than the administrators
empowered by Congress and appointed by the President. The accepted defeyence
of court to agency would be Turned on its head; the so-called administrarive state
would be roplaced with onc run by judges lacking the expertise and rescurces
necsssary to discharge the function they hud srrogated unto themselves,

San Luis Obispo Mothars for Peace v. N.R.C., 751 F.24 1287, 1325-26 (D.C. Cir. 1984);
campare Slerra Club v. Peterson, 228 F 3d 559, 566 (5th Cir. 2000) (rejocting wholcsnlc
challenge 10 Forest Service program to “svoid enaroaching on the other branches of government”
and to “respect the expert judgment of agencics specifically created to deal with complex and
technical issues™),




imterest. Ciclzens for a Better Envirormentv. Gorsuch, 718 F.2d 1117, 1126 @D.C. Cir. 1983),

The Praposad Stipulated Order 1s not ingended to resoive the cootroversies raised in the
complaint — the mailers raised in 1he camplmwm:addreu;dbvﬂ:: Settlement Agreement
approved by the Court ot Jauscy S, 2001, Thec pirposs of the Proposed Stpulated Order ists
address cmmduomﬂdmulﬂadmm&mmmmcﬁmmnﬂma&gm
to paragraph 11 of the Setdement Agreement. Thus, this Caﬁtmum deﬁnnincwhc&nrthc'

teons of the Proposed Stipulated Order faivly amd recwonably resolve thet cont:cwmy —namely,
thisCou:t’sdetmlﬁmthﬂ Y FWs ﬁﬂedto deumnfuga und sanctuaries throughout
peninmlarﬂmda mtheagmduponmemdmmmm Sﬂbmnﬂvmsunditsmle
designating mﬂ:gas and sanctuaries throughaut pmmsular?lmidn, i1 ﬁuled te pubhsh ﬂ;emlr.- in
The Federal Register by Novemiber 1, znaz‘

Courts bave broad eqmtnble po-reutn mmdaﬁcmmﬂnn nrdcrs md;udgmmts.
Urited States v. Ciry of Detrolr, 476 F.Sipp. 512, 520 (ED. Mich. 1579). But the guiding-
principle is that the remedy shoold be relatad to the wiong. Ax sppropxiste remedy for civil
conternpr should be fhshioned to “cocrce the contumacious party into compliance, or to
compenssta the aggrieved party for Joss, if any, or for both purpascs.” Delaweare Valley Citizers*
Council for Clean Air v. Commonwealh of Pennsylvania, 533 F.Supp. 869, 882 (E.. Pa. 1982)
(citing Latrobe Steel Co. v. United Staehworkers of dmerica, ARL-CIO, 565 F.2d 1336, 1344 (3ra
Ciz. 1976)). Although fhe remedy for cantempt is an exercise of judicial diserction, the rermedy
" must bave an equitable relationship 1o the degres snd kind of wrong committed, U.S v,
Huebner, 752 F.2d 1235, 1244-45 (hh Cir. 1985) (Qiswict coort held defendants in comternpt of

4 Intervenors acknowledge that the Proposed Stipulated Order does properly address one
(comtrued . ..y




coneant decree far conducting farming in wetlands and ordered defendants 1o reinove cranberry

beds from 10 scres of wetlapds; cotwe of eppeals reversed for ahuse uf@mﬁmmumurmg' "
| cost of removing cramberry beis relstive o minar impact of cranberry beds on wetlands).

Argumeot

L The Agreonent to Propoze New Refuges in Aress Specifically Described in
Paragraph 1 aud Exhibit A is Nat a ¥'sir and Reasonable Resolotion of the
Coatroversy, is Contrury t Previons FWS Determinations on These Exact
Lecations, and Will Viclzts the APA Requirement that 2 Rulemaking Provide a
Meaningful Opportanity for Peblic Notice aad Comment. -

Tha Praposed Stiptlated Order does not, fairly snd reasonably remedy the post-sertiement
rulemuking issucs nor does {t bear an equitable relatiomhip to the degree of the ulleged wrong.
The agrecment is mm:ytoﬂ:elﬁwgovnningmhmuﬁnggenuanyandmmpmmcﬁm

axea designarion specifically. The agreemert infures tie Imerverom and the publle. The

agrcemont violates regulations goveming constiterion procedires. The agresment imposes new,

" enfarceable obiligations on FWS amd extends the 1ife of this liﬁm and this Coust’s.

involvement in FWS's administration of the Fndangered Species Act (ESA) and the Marine
Mammel Plnheﬁ::n Act (MMPA) far beyond the end dates expresaly agreed to in the original
Settlement Agresment. While the Proposed Stipulatad Order gives Plaintiffs what fhey desine
and mey allow Federsl defendants 1o aveid comempt proceedings, the burdens of the agresment
ure borne by the public. Yet, neither Plaintiffs por Federal def?ndams bave shnwn st these

onergus measures will produce agy meaningful benefiis for menates conservation,

pending post-sottlement issue — the issue of Plaintiffs” request for sttorneys’ fees and expenses.




A.  FWS' Agresment to Poblisk x Ruie Proposing Refuges Described in Exhibi
A 11 Inconststent with its Prior Position. “ "

Federal regulations provide thal manatee protection areas may be establizhed enly whero
there is (1) “substartial evidence showing such establishrnant” is (2) “necessery™ to prevent
mazates tiks. S0 CFR.§17.103. To avoid a conumpt aitation, FWS has caved i to the
: dmmdaofmahﬁﬁﬁ:mmmmzcdeﬁmﬂmmmmﬁchudommWS
has repeatedly determined do not mect fhis legal threshold for designation. Paragraph 1 of the
Proposed Stipulated Ordar npeciﬁmll:smﬁn'&npmpmed.muﬁm aress are areas that
FWS lias already “deteiainsd, based an cuient best avaflsble dats, should bo peoposed as
munatee :aihge: or sanctuaries.” Thiz position is in dheet oonflict with repeated, recent
FWS has described to.this Court it exhaustive xeviews of thesc four aveas, including twe
revisws prior to fts August 23, 2002, submiseion ad auother fevisw completed just beforo ling
tfm auhmissﬁnn. and howlh:se .an.;iyses, hased on the best zvailable Scienﬂnc- eﬁdmm,
demonstrate that the four ereas do not mect the eriteria for desippation. See *“Report Submined
in Response o Court Order,” Avgust 23, 2002, p. 1-3:

The Service first evaluated 145 sites to determine if thay varmnted protection
under the typica) designation process for refuges and sanctuaries. See attachraent
1. Following cvaluation of the initial 145 sites, the Service found that 16 sites
could potertially meer the criteria for typical designation and therefore qQualified
for further svaluation under the emergency standurd, In ovaluating whether these
16 sites met that stendard, the Service wsed fie best availnble seience and best
professional judgment of irs ficld personnel. Sites were ovaluated based on
information on manatee use (i.e., telemetry and observational data), other dats,
such 2 carcass recovecy Information, and ths exient of current prowction
megagures.

4% ) .
In prepuration for the January 2002 meeting [with Plaintiffs, Intarvenors, and the
state], the Service reevainated 82 sites recommended by plaintiffs in their
commonts on the proposed rule end in subsequent discussions. ATl 82 sites had

- v — S i . — Heeem e e e YV SR B




previously besn considored in the evaluations of the 145 potential sites, See

j et 3. As parl of that auslyzis, the Service agein looked et these 82 sites to
detcrmine if they warranted emegency desigastion. The Service did not idemify
any “imminent™ threat of take or any of the 82 sites. ... In their August 9, 2002

collisjors. .
In i1s Angust 23, msubmis:.ionmdiuiu September S, 2002, “Report to the ComtRezndi-nz'
Moeting with Magistrare,” PW'S duﬂadhhstﬂuﬂmmbuﬁmgmmdpw
M@ﬁmdﬂmuﬁmﬂnnﬁsnﬂeﬁmd&%hy?hhﬁﬁﬂmwmhﬁd
in the Proposed Stipulated Order. With respoct ta the Caloosshatches River ia Lee Courty, an
area now {deptified for désigoation, FWS suted:

‘We recognize that the Caloogahatchee River rumains s nrex of canoem.

However, we found no evidence that desigoation ss o refuge or sanctuery
(Including emergency designation) would provide mave protection for-munstees - - -
than current regulatioms. Tims the designation was not “pacessary Lo prevent such

a taking® as provided under the regulatory standard. The Servics acknowledges

that there is evidence of manatee use, and there is « history of take. Howeverve - — -
didmﬂnda:mﬁnundpomalfarnkebecmmewdsdngspeedzommd
the signs were ovaluated in the dver end adjustmients were mede eady (his year,
Thare has alsc been a recent incresss in the lavw coforcement effort ta snsure
boster eompliance in the river. During FY 02, the Service’s Division of Law
Enforcement conducted 6 enforcement task forees in Les County. There has also
been a decline in tve monber of manatee deaths in thiz area gver the past few -
months as cornpared 70 late last year and eatlier this year. 3

Federal Agency Defendants’ “Report submitted in Response to Court Order,” Auvgust 23, 2002,
pago 3. In 2001, 2 manatee corcassen found in the Coloosahetches werc doemed watareraft




mortalities. Thet rumber dropped to 3 in the Caloosahatches in 2002, and is Zero for the past
five montha.® Forthe St. Jabna River, FWS reported to this Court on August 23, 2002, that

The Service has been working to address manatee concerns in Duval County. We
aze scheduled (o meet to [kic] with courty and the State officials to further discass

the jssue. The ares saggertnd for designation is on the 5t: Jokms Riverin - ——— « —- « e -

downtown Jacksaonville, There was only one waterarsft related moztality recorded
during 200] in Duval County aod that carcass was not recovercd downtown, In
2002, only one carcass lus been recoversd dewntovn, The Service acknowledges
that there is evidence of manstce use, and there may be the porantial for take.
However, the County has agrsed to toprove signs in some portions of the St.
Iommmmuciﬁmﬁ&ﬁdpmiﬁngdapwﬁchwumpmd ,
negotintions are onguing with two peandt applicants o imprave signs in the
downtown ates. The Scrvice has determnined that designation of sites would not
Wuhbmmﬂuﬁzsofﬁ:mmdﬂumnfﬁecﬁsﬁngﬁm
speed zones, Instead, we believe this area shovild be closely montrared to
determine the effectiveness of the cutrent epead zones and the improved signage,
H thes¢ zones are not sufficiently effective, then designation muy be considered.

Id., pege 3. Finally, in their “Report to the Court Regardivg Mecting with Magistrate,” tiled an
September §, 2002, Fedora] dofendants addressed PlaintifFe claims regurding the Halifue and -
Tomoka Rivers in Volusia County and stated:

As to the other sités raised by the Plaietiffy, thelr data on, the Halifax River was
from the historical time frame of 1974 throngh Febrasry 2002. Fo 2001 thexe were
three watercraft-related mortalities in the Halifax River, In 2002, there have been
1o carcasses recovered from the Halifax River. For the Tomoka River,
histarically, there has been low martality, although 3 omastec deaths svere
recorded in 2001. In 2003, there have besritio mshatee mortalities recoyded. ~
Nonetheless, the Service continues to monitor both areas and the County’s
progress in posting approprisie signs as well as enforcing speed zones:

“Report ta the Court Regerding Meeting with Magistrate,” filad on September 5, 2002, page 5.

? See bups//www.floridamarine.org/manstees/search_individual.asp. Because 2 manates
may swim a significant distance or be moved by currents and tides afier a fhtal collision with 2
boat, the locarion of a manatee carcass does not necessarily indlcate the location of the cellision.

¢ Sae http=/fororey florldamarine. org/manstees/search_individua).asp,




mmdswmmmummmsqmmmmmmm,m
FWS"s repeated determioations. mwyﬂﬂnghqwesv&thisﬁa.inardnmamd
mmmm.wsmwmgwwmwmwwmmm;mw the facts,
d::sclmu,nndfws smmyﬂ’bﬂm— T

B. Data and Informatiow Compiled Einnn Angust 2002 Tro Not Support These
Designations, - :

New duta and information complicd after FWS's Auguat 23, 2002, sabmission to (his
Court anly further support FWS's previous determinations that the four ayeas do not meet the
sumdand for designadion. The Proposed Stipulated Dxder iy simply 2 sop thrown to Plaintifss in
mhopuﬁnnﬁnbnymepme. or &t least avoid comemyt.

The Flatida Fish and Wild]iﬁ: Conseryation Cnmnﬂssion s (‘T‘WC"J Flonda Manuc
MMM ("FL\M") mphtzd ~ "F:nal Bwlugmnl Sm nwiew of the Florida - - |
Mana:ee" in December 2002, That peat-rcvluwed study concluded that the manates population
is increasing and mmmmaadedtha:FWC dovwnlist the species from endangercd to threatened
under state Taw. See Auachment 5, Final Biological Stams Review of the Florida Manaree, p- 6,
17-12, haepuiiwww. floridamarine. org/features/view,_article.asp?id=19173. The good news of an
increasing manatee population and the positive progress Toward recovery of the species is
supporiad by recent. zerial surveys coaducted on Janusry 21-22, 2003, Druring thess surveys, the

state coumed 3,113 manatess, the second highest count of mapatees since the surveys began in




1991 with 8 count of 1,465 manarees.” The 2001 and 2003 menates cotmts are the highest ag
rocord.t
Post-August 2002 mortality data in the areas proposed for designation alse demonstrate
that protections Tooeutly pat in place are working, end deslgnation is not warrmnted. Simce
Augast 2002, 30 menates carossses have boe rocoversd in the St. Jatms River (Duval, Clay, St.
Johns Counties).” In the Halifax and Tomoka Rivers i Volsin Cennty, no manateo saousses
recovered since August 2002 have bees deamed watareraft mortalities.’ Fa fixe Caloosabatcis
River tere have been no maxutee deathy attribuced to watereraft related activities in over five
‘months.* Many actions beve been taken by stane, local, and private intesests with
respansibilides in these arcas (i.e., significant fersases in law enforcemont personone], time on
hie wate, and cquipment, new stats and Joca! fitiktives; atd pubitic and private sducatiopal
Pmm) e i, R
Specifis to the Caloosahatchee River, fn November 2002, FWC, through the FIMRL,
iseucd its roport “A Spechl Study of Manatses in Mullock Creek and the Caloosahatehes River
Eastward to the Bdison Bridge.” Ses Atmehment 6; Litp://www floridamarine.org/festires/
view_articic.asp?id~18833. FWC agrea] to conduct this study ofﬂa Caloosahatchee as pare of -

7 See bittp://wwrw. floridemarine.org/news/view _article.aspTid=19530,

' The las: full comtt, in 2001, totaled 3,276 manatess. See Florida Marine Research
Insdtute, Record Number of Maratees Counted in 2001, hizp:/iwarw foridemartine. org/featores/
view_erticle.usp?id™7902. The 2002 count was incomplete due to poor weathor and poor
visibility. See http/fwvww. floridamarine org/features/vicw_articls.asp?ide15263 (“Foul Waather
Foils Antual Manutes Count™). )

* See ratp:iforww floridamarine arg/manatees/search_individual.asp.

1? See bttp:/furprw. foridamarine oxg/manatecs/search_individualesp.

" See timp:/Murww floridamarine. org/manatees/search_individnal asp,




its scttlement agreement with the Save the Manstes Clob and other plaintiffs in 2 paralie] lawsait
. ngainst tic mate, Save the Manatee Chub v. Egbert, Case No, 95-00-400CIV 17-WS (N.D. Fla.).
Baged unthexesnltsoﬂhe studyandtlummmmdaﬁnnnfmﬁ?wr determined that oo
further ranagemcnt actions sce wattiatsd st this tine cn the Caloosabstobee®
Indesd, ;highnumbﬂ of mamatees are found In the Celoosshatchen River. Plaintitte

have previously acknowicdged that s record 435 mamesh-vébemuounudnﬁrlhe u‘dﬁcjﬂ
wzrm water discharpe from & power plast ncar the copflucnes of the Caloosaluscheemd()nns:
Rivers. Mmmwdmhhm«nhmubummﬂymdligﬁﬁmnﬂyw

however, and mo&t of the gigns posting the new spoed zones were placed betwesn mid-2001 and

early 2002, Thnmmu:speédzminﬁemwwimlndemmuyzommaxmzpomr

plant wasm water discharge, place the intracoustal channe] under ap idle speed restriction during

inshore waters wnder an jdle speed restriction all vesr, place the entire Omange River under srjdle
spéed restriction sll year, aud plase asarly all near shors wazers of the eotice Caloosuhatches
under a slow speed restriction all year. At the sarce time that new zones have been posted, law

enforcement task Forces and boater education efforts have laxgeicd the dres, Thiux, oven Witk an

12 See November 20-22, 2002, Mecting Minutes of the Florida Fish and Wildlife
Cons=tvation Commission, p. 7; kttp://floxidaconservation oxg/commission/2003 jan/Nov02 pdf,
As part of the settlement of the £gbert cage, FWC also agreed 1o enhance law enforcement and
educaiion activities in the Caloosalatchee and conduct additional studies to evaluare the
adequacy of the gpeed zones in Lee County and the St. Johns River in Duval County. See Exhibit
D (Swe Setferzent Agreemernt) to Plaintiffe' Aprdl 17, 2002, Expedited Motion to Enforee Court
Ordered Settiament Agreanent. Save the Manatee Club and other parties to thet lawsuit agreed

that FWC’s additional evaluation of these speed zones would be reparted in Fall 2003. Now.
however, Plaintiffs arc unwilling ta wait for the results of the additional speed zoae study.
Instead, they dexnand that FWS designate manatee protection areas in the Caloosahatchee and St
{contimued _ _.)




increasing manatee population and high nrunbers of menatees artificially drawn to a warm water
discharge, there have boen no wazercraft mortalities in the Caloosaliatchee in the past five
mnnths, demonstrating that a nevw amhyufnsuiﬁlnwnnot“mmm?" ulsruqmmdbylaw.

mPopuladonmdmomnwmmﬂHmmﬁ cm:ﬂom,ﬁ R

the scicoific a.na.lysumdrqm-ts generated as released subsequent to the FWE August 23, 2002,
submission only further support FWS's repeated determinations that designation is pot
warrantead, The Proposed Stipulated Oxder is on the wrong track.

L The Cutconie of the Rulemaling um:'miudinVIohm of the
Administrative Procedurs Act,

“Thae ¥'WS will designate the four spacified locations is ploja in the Proposed Stipulatcd

Ordex, First, FWS has egroed to Ianguags that binds it to designate the four locations in the sarne
 manmer that this Court ield bound FWS (o devigome sancraries and refuges “Groughout  — ..

pmnﬂ]arl-‘lo:ida." und:rth- onginal Setﬁement Ag:umen:t. Second bylgmemgmadvma
that the “best avalable data™ supports desiguation, FWS is ﬂnﬂy nqmmdicﬂng every previous
represenmxtion it bas made to thic Court and the publio, FWS*s agreement to bargain awny the
science now meens it is leaving itself no choice bt 1 desighate the four locations songht by

Paragraphs 1 and 3 of the Proposed Stipulated Order staze:

1. In ascordanco with 56 C.F.R. §§ 17.100-17.107, the Barvisc agrocs to submit

tos the Federa] Register for publication a proposed rule for the designation of

additionsl manatee protection areas {j.e,, refuges snd/or sanctieries as defined in

50 C.FR- §17.102) in the Caloosahmiches River (Lo oy, Florida), the St,

Johnas River (Duvel, Clay and St John's (sic) County, Florida), 2nd the Halifix
River/Tomoke River (Volusia County, Fltm'dt) an or befare March 31, 2003,

Johas ng'ht now ~ before F'WC completes its additional evaluation of ths adeqtmj of the spead
zones in the Calocsahatchee and 8t. Johng Rivers.




pmaphllofﬂmoﬁginalwmmmmhpm

(iln accordance with S0 CFR. §§ 17.100-17.107 and subject 1o §18, the Service
agrees by Apxl 2, zool.msuhmizmmr-‘edudhﬁmrnrpnmiuﬁon-
Mm-fwmm-mmﬂm&wdmutpmimdu
Florids, Subject to §26 » the Service agrees fo submit to the Faderal Register for
publicarion, by September 28, 20U}, a final ruie for new manares refugas and
semctuarfes throughows peminsular Figride,

(s “Gﬂt! ent, 311, il iﬂa_ddﬂa}.— B

. ’ B / o S o . ) . __. - - S —— . S—
Finding the Linguage in paragraph 11 of the Setticment Agreemnent wnambiguous, tais

. Caurt m'mpnud!he Secloment Agreement 1o require Federal defendznts 10 isgue, by a dete

ceniain, a final rule thar designated refiiges and sanctuaries *threughent pexinsular Flerida,” July
9, 2002, Order, page 8. Likewisc, the Proposed Stipulsted Order binds FWS to publish in the
Federal Register by July 31, 2003, fus final decision on the “Caloosahmches River (Lee Cotumy,
Florida), the St. Jobns River-(Duval, Clay and St John's (xic) County, Florids), and the Halifax
River/Tomoka River (Vi oluﬁu C;::umy, Flarida).” A “rule” as used in ihe uﬁginal Settlemen:

Agreement is the same as & “decision”™ as used the Propossd Stipulated Order. See

P 416 of the Setticment Agroement provides “[tJhe purties agree thet this Agreement wag
negotigted i good fadth and it constinnes & sertiement of claims that were vigorously cantesicd,
denicd, and disputed by the parijes. By enwring inlo thix Agreement, plaintifs, fodersl
defendants, end intervencrs do not waive any elaim or defense on any grounds cxoept as
expressly provided by this Agreement,”




Administrative Procedure Act, 5 U.S.C. § $51(4) (Yule” is the “Whale ar a part of an agency
statement of general or particuler applicability and futnre ffect desigaed to ioplemens, iterpre,
‘ o:-pmsc:ibelnw orpohny“) A.“demmn”hyFWH nnd:sign:tinn of the four :memﬁed aress ix
by definition a, 'sutumem'b?TWS of the “qphoabﬂ;tf'afmma&:pmtachm mrcsmcuons’
to *izaplement stmmxyhk-mhhﬁomnth-&wm Indcod, “rulernaking™ is an agency's
mmmsmwmmmmmmmweﬂanﬂe. Id. et § 551(5)
_ Cmolemaking™ “means agency process far formulating, mmending, or repeating a rale™). A TWS
daciswn mdordm?ropuudsnpuhmdoxderuﬂwameua'?me"undcrpansmph 11 of the
origmal Settfement Agreement. '
Thus,ﬁrthumamimmatlhenﬁgindmmhcﬁmmquiredcﬁmm

‘&:mughou:penlnnﬂs:l’-‘lmda, mehnpoudsﬁpﬂmdmdammmqqmpws‘odm R

| thefaln-:eﬂ.lges snd sanctuaries proposed. Indued,bypmdcmnmgﬁntrhe “crrent bust _
m:lnble. data” supparts designatian, FWS hes snccutnbed to apofition that ennm.d:cts every
prior represcaiation to this Cowrt and the public. Warse, FWE bas bargained away the sciapce by
gratuitously agreeing to prejudge the “best available data™ in a manner that (1) is inconsgistent
with the facts and FWS's owa canclusions end (2) will bisd FWS to take action conforming ke
its 180 degrea shift in position on designation of the specified locetions. Thus, FWS has gm
much farther toward cummthng itself to a certain outcome than it did ia the origina) Se.tt]emcnt
Agreement. And, while the Proposed Stipulated Order states that FWS “retains its discretion
uader the Administrative Procedure Act,” the origina] Seitlement Agreement also rescrved 10 -
FWS its discrotion under the APA, but FWS was nonetheless held 1o be requircd to designate

sanciuzries apd refuges hroughout peninsalar Florida, See Setfiement Agremanﬂ 20 and 21,




The AP A govems foderal Rgency ralemaking. It requires that federal agencies issue rules
only aﬂqpxwxdﬁagmhutoﬁe public, giving “interested persons an opportunity to participate”

" and “consideration nfthe relevantmlﬁerpfemmud. SUS.C.§ 353(c). Becanse the outcome of

Thenﬂmnahngp!mmu redeter
amcmngless exercisa. Thus, the Proposed Stipulated Order viglates the APA. Indeed, no one
mmmmmhmwﬁmhtm“ﬂmhsmsnpmpm-dnﬁwﬂunmﬂn
nsl:ofbemghoughb-d:tn Cowtnnﬁﬁhsnﬂuguﬁmnfwgdoingandmmpt.

IL The FWE’s Jasuary 22, 2003, Mmdm‘!‘i.ﬂaﬂ “Consultation Procedares to be

Paragps S ofte Pogesed Stpulted Onder “sknawiedgel]"» Juriary 2, 200,
memoraudum in which FWS esmblishes new proc

ares for consultation with “action agencies™

- undey the ESA on “watercraft-related access sctivides occurring within peninsular Florida

Th:se new proeednres ubma-te -xntmg “i.ufurmﬂ aumu!t-ﬁon chud'u:es mhbhnhnﬂ in
cxisting spplicable regulations, forcing even single family docks into formal comsultation. Such
a change in applicable regulations mey only be made through notice and cormment rulemakmg
W:thu'nt the required ruluu]u:ng. the hewprucedms vinl-te the ESArcg:ﬂmns. md ars ﬂ'rus
unlawful.

Under existing ESA. regulstions, if an action ageney (for example, the Corps in its
evaluation of an application for 2 perait to construct e dock) determines that its action “may
aflect” a threatened or endangered species, the agenoy will mm consultation with FWS (or for
some species, the Netional Marine Fishegizs Service) to snsare that in taking its action the action

agemcy does not jeopardize the continted existence of the species. 50 CF.R. § 402.14. Diring




sonsultation the tﬁmmmdFWSwﬂlmﬁdubwhpuﬁm!upmj-ctwm-&‘en
spaduudwhnmmmsmigmmukmhmhﬁmiuwmiﬂgaum:dvmﬁnmhmm

‘ species. Jd. At the end of consultation, ]'-‘WS?EII issue a Biolagical Opinicn indicating whether

the praject is likely to csise jaopardy aida:cg_aimg “Feasenuble and prodeat measures™ ta
' mmmm&&mﬁumﬁnﬂmﬂmjcwjm“mamb&
and pradent altcraatives™ (io te case of a project thar would otherwiss cause Jeapendy). 74, ..If.
dupiﬁmmmm the project has the potential to Tesult in “incidental wke" of the species,
FWS will issue an “incidental ke statement™ cffcotively autharizing such insdveriut takes
sssociated with otherwise Iawfil conduct, 14

I e, doring he e ofsonscaion FWS o e acorageney bt onchude

ot o proposed e s miigid, s "ot Wy t vy it e secis ot coneem,

and they exchange lmﬂ-documqmng ﬁae bu;fhr thuaeoh;luﬂxonl. ‘thenyunder the regulations
the consultation i “terminxted and no Biclagical Opinion is required:~ S0 CHR. §§ 402.13(a),
402.14(b). '

The Consulmtion Memo rewrites these segalations, deleting the Informal Consuhtation
provisions thar allow consultecon to be wrminated based on & “hoi Blely 10 mdversely uffect”
concurrence. Thiz, by itself, is 2 violation of the regulations because the regulations can onty be.
- chanped throagh notice and comment ralemaking with an opportupity for the affected public 1o
be heard. Moreover, by dixpensing with the case-by-case evaluation of projects that is

#

** Becanse FWS has not jssued ncidental take regtlation under the MMEA, however, if
FWS$ were to conchade thet & given project would cause take of manstees, it would not be able 1o
issue incidenital take authorization. In that case, tha Bicjogical Opinion would not include an
incidenta] take rtutemnent, snd, in accordance with { 7(B) of the Settlorent Agreement, the Corps
would deny the permit spplication.

—_ — — - - — — ——— ——— . - — -




comemplated in the regulatons and adopting en scross-the-board requirement thal all watereraft
sccess projects must uadergo Aull formal consultation, FWS is effectively concluding that no
" dock could ever mest the “not likely te Adversely affect” standard. Such 2 conciusicn is arbitary
on ii5 Face. S Im eme e mmemee el el
Not culy i3 the new Consultation Meme legally infirm, mnw;uaggmmpws-
mvjuhﬁansnfm:mnduﬂm UndﬁmeESA.Congmspmﬁmnysetdﬁdlmesfor
campleting the consultetion, process mdismancaofﬂ:cniologim! Opinicn. FWS hay 90 days to
| cmphnhmanm¢Saddﬁomhyshwﬁhth=Bmhghd Oploion. Sec 16
~ U.S.C. § 1536(b). Accarding to Carpe reconds, however, there are over § ,000 permit applicagions
Mwmmmm:nmndampndhgmm These are applications that heove

heenmnm;ttsdbyﬂle Cmpstanstbrmp!enunufth:msnmonpmasueq Imw

| ®1ESA. Some bave bocn peading for yeas. In Lee Connty alone there are 650 spplications

- delayed becsuse FWS has fafled to mﬁmuurim‘s-mnlogiealt)piniun in accordance withthe .. .

procedures set forth in the ariginal Settlement Agrecment.

The result is a massive backlog of pending permit applications, delayad due to failure by
FWS 1 camplete the consubation process, botti u envisionad in the Scttlemont Agreoment and -
as required by fixed statutory aud mqu;tn:y daadlmes_ FWS’s failure to act has cffectively
placed a mmﬁaim on permi? actions, contrary to fixed statnory deadlines that FWS must
meet. The Cmsultaunn Memao, which fliegally ebrogates the informal consultation process. adds
yet another sotrce of delays to further cxacerbete the sponomic snd other hazms suffered by those

awmiting action on their Corps permit applications.




ML The Propased Stipulated Order dows Not Achieve this Conrt's Goasl of “Finality.”
This Couxt dirocted the parties to resolve the issnes 1o achieve “Snality.” The Intervenors
st nothing mors than to canchude this case by May 5, 2003, the date Idemtificd for the fiosl
-decision on the MMPA rulcs and the datc upon-which FWS will bave satisfied all terms of the - - _-;%___,,',
oxigival Setflement Agreemen:. The Proposed Stipulated Order expands the 1ifs of ¢his case and
does not achicve the much-desized ﬁndhyi'kmmhwobﬁgmﬁms and imposes new
deadlipas for FWE.'* In paragraph 7, FWS sgrecs to mocththplamhﬁ and Entervencrs o Jater
tﬁmMnrch 10, 2003, to confer on “wdditional protaction meagures™ and the form and substance
of such measures. This agreemat to canifer serves no real purpose but (o ullow Plrintifs an |
udditjopal opportutity to influcnce the process and potentially axtand the 1ife of this case,
' Because the Proposed Stipelated Order does not result in the tinality seught by the Court; iris not - J
- . fm-ur mmbla'rﬁoluﬂM"ﬂFﬂmc mw R e Ll

Ctmclllslon - o R

a

Basad an theabovaol:um snd in consideration of the letiers filed by the Fiorida Fish
and ‘Wildiif: Conservadon Commission, Iee County, the City of Cape Coral, and the City of
Jackaenville, this Court should find that the Proposed Stipulated Order is nat 2 fair and
“ .teasl:;:a,ble :;;lmion of the, post-settlement issues, is illegal and is not in the public interest,
Based on this (he Court should derry the Motion for Emry of the Proposed Stipulated Order,
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