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i;hntlumi; o !ﬁ-l-nmh 1J=whul£hll-l13n::L:l:uuu:fhr:hu
istrice

refeunudme.mbdu:]udp&urm\. Inslchar chir lerter
btbrau;h::nﬂ!eCom'lMﬁonbydenuadStuB ur.hcnhsduld on the

Unired Stated’ panding motion to spprovethe senlement, and -with i, changes to the carven: consen: B

The Ciry abjects on procedural ;rwn&hmrhnﬂnlud Scatac has not jed with 28
CRE. § 307,

puhlic notice and chirty days to comment on v sotdemsnr lo this mujor
snvironmental case. ulzlgmmwm?ﬁnmglﬁﬁﬂlemofdndgeﬁﬂpﬂmlum
Florida, permins govorning the discharge of pollutants 1o theat Watcrs

Theaffectad perminiochide permi within the Ciry of Jecksonvills, homs of 000,000
peapleandamajor mwmmﬁam&zm udmm

whichmaybe ffscted by chepropesed settlamaent, bichasbesa deprived offits absilicy
to present irs concarns shout them befors the United Stures compirted m the settlement,

Thislemzar alsa cudines the Ciey"ssignificarn subsvantiva abjactiona. Racsuse of chafaderal
government'sfailure vo follow the mandared by 28 CER. § 50.7 for ssertlamentof chis
type, the Ciry's ability to presspc ha subsantive cbjecxions has been gresly
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The Cicy submitsthar the Uniced Sones should sesk a delxy In ths briefing schedule in order
ro comply with jrs own rule and ro take public comment oo the substaatial changes to the consant
decree the Unired States s now proposing ther the Cowrr uake.” —~ ~ ~ 1 - -

Background

This acsion invelved exvirommnensl groups’ challcages co the Fish and 'Wildlife Serviee™s
handling of susnates protecrion rulas in che southeastern Umzed Stetes. The action wasmerded by
consent dacree in marly 2001. The Cixy of Jacksopvills is nat 2 parry co that livigaion.
Plaintiffs challangod chase acti yrar maved o hald the Secrerary of the larerior in
mmp:&zﬁﬂm:mwmpm proposed

the Decree. The FWS publishad ruleapurswant to the

Decree, and tha Cnaiﬁ.&lunvﬂhhuﬁﬂyw on chose rules, both orally st « FWS

?uri.n;in.]’nhz:kt. hh:wmnm,aﬂmmcmmﬂtdon
anuary 9, 2002, _

. After the mexion for conremnpr was fled, the Usited Scazes and the plaiariffs ; »
stipulated sectiement of those lorues, wnd suematialiged vhoss in a stipsilsition. The of the
mmmhmmmwmdmmm.inéﬁiu:hﬁamg
of spplications I permizs under section 404 of thie Clean Water Acx.

The tarms of thestipulution were kepe confidensisl until they were filed cn Friday afterncon,
Janmary 24, 2003. The Ciry was noxprivy tathem, and not party to thos negetistions. Priortothe
filing, the Unired Stazes myd the pleintiffs sgroed to o briefing schedule thar makses no provision for
pubhienotice ar comment eammwmmwmm. The eoure approved
:hatuhadﬂ-m:lﬂehaﬂn:‘;n -ppu:;h- v ﬁ:::ebm-w!?. Mmm' 1
organizations who had previeusty intervyned may object to the scxtlement, burtheir imerestcsare
mmﬂydm“h&mﬂlimmdmﬂuddpdﬁn&adwmm *

setxlement.

Procedursl Objections

The Departmant's regulations heve provided sinec 1973 thac before presentings settlernane
of a case inwolving discharges of pollurant 1o tha environment, the D oust give che
public notice and 30 days in which o commenr on the servlement, 'g: serciemnent
conrains teres thas sobscantially sffect the bandling of permnits uadar secrion 404 of tha Clean Wicer
Acz, 33 US.C, § 1364, in and for the Ciry of Jeckaonvilie among orhars.

Ag you ire sware, permiss vnder seetion 404 govern the discharge of dredped and fill
mmiﬂlmmdthcpénh-dﬂum Casen invalving setdemmsnts wndar ssction 404 of the

Clean Warar Acs hrve been routinely subject to this ion. Sece. ap, Uniied States v Ructh

Devalapmans 189F. 2d 074,876 o4 (N.D. Ind. 2001); Unisesd Scntcrw. Tolhariola Co., 845
F.Supp. 1400, 1401 (3. Coln 1994).

- % T T Thepugposeafthisregulation ictoussure chr sexlamans in these impermat environmenml
" cases rw mada i a ey which assiras full sublic scruriny of chete important sas, sod allsws the
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United Saxestha epporzunity v withdraw from such proposed seclements if faces brooghx foromrd
ins the netice and comment process shaw tha the seetlement wos ot in the public inverest.

Thep sertlesnent bas potentially significan adverse effects on misertess in the waars
of the ity of Jacksonville. Tha Ciry is ane of

lmupommth:hnwd:hnﬂnhad
 Swates, and the site of nmiriple devel opment projects sabjec 1a
incended i

secxinn mﬁ;mnlrmwnku

n parc co improve publizaccessto ‘loh'nkiwrhrw recreation. Woare
pervunded by the ressmrch of Dr, Edmund in' of Plarida Aslantic University that asablishing s
25 mph spesd Limt in tha markad channel sad dow zones outside tha channe] from Raddie
Paint o vhe FPuller Warren Bridge may incresse tha numthay of mxikes to and desthe of mansrees,
Muanacees traversing the slow spead 2onas on wixlyer side of tha chanoul will hear the noise of the
boats moving in the channel. That noje will mask the sounds of slower boats suxside of the
channd. Unable vo hear basts oumide the chanmel, shey will not be ablato xvoid them. This could
resulrin evan mors fnanatmw injuries, contrary to the envivenmangal purpose of the sectlement which

is ro protect and conserve munstess.

' Amu:ﬁ:ﬁﬂn' i problem suggestad by Dr, Gerstein®sresearch is the vahue of speed zanes
in turbid wacery like those m Duval Councy. sonms moake the mom scnse when the warer is
clear and boarars canses 8 manares, The waters of Duval County are rannic, dark and murky, Even
st slow speed; it is difficult o see manates, The research demosistrazes that manasee caamoc hear
noises from slow speed engines antil the bout is almost upon them. They can haar the noisies ~
sounds of s fasger boat ok grearer distances in rime vo wvoid being struck.

. The Ciry of Jacksonville has developed a mate preved sanates protaction plan. The plan
wns based iv parr on m@m&m&&%&?ﬂ. of]‘ul-::onviﬁaUnivmi:y. 'E!-u
fromn chis resesrch is contined in tha Duvil Maasree Provsion Plan which isupdated annuslty.
Thare is a distinct seasonil popularion which 3s-well documented.? The ciarrent manaree
proteczian slow speeds sones were pred were bumd on the babhavior sf berh bostcrs and
manacess, .

Thepropossd stipulored arder greatly expands the widsh and excenr of slow in
the City o{]‘:&ﬁ“a ]flpprovod“bythmunuddapwdby&a U.S.Fish & dh&z;::;:

Qe meamrus muy do more harm to the manates than good. Theproposed order

clearly requires public comment to fashion a scientifially defeatiblo program co protect manntea.

There areliksly to beothar [mp orcant public inmrests affececd by the settlement which the
Clul.z:u l:nt n;lh:d an opporanity o nnmll'] and explain, because of the United States® failure to
fa chis .

Tha Cicy aska sthat the United Sceres sesls an sdjustment te the briefing schadule in ardorce
publizh _Fublil: norice of the
1H

Pm&:d sertdemens and to seek comment for 30 doys aboux v
advizebility and censistancy publiz interes. Thisadjusemenc will allowthe United Scaves e
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evaluate the broud riage of public inearesss potentially sfferted before going forwned with drawic
chapges in an impartant anvirenmental eonscor deeros.

Ourlina of Substanrive Objections

Tha City of Jacksenville cannor reusansbly be sxpectad w sax ity Full substantive
ubjuur.iouwthircmg hﬂmmumaﬂhnh-mmwd\:m Tazhe
&vd‘pithuhdmﬁrwnkalheumufdumudm&:ﬁtyhﬂmﬁﬁdm
following issuss of porentizlly xignificant ici  concerns which the federa] governmeny
should he weigh befare agyeeing v s H 2 i : :

the proposcd serrlempes obliges the United Stes to propose imposision of a buffer
mof(:)nuh:mdﬁudonnh&] 's Riverfroe the Fuller Warren Bradgite tha Buckman
Bridye. In practical varms this meant imposing a “aa wake® or “slow zone oa both sidas of
the S¢, John s River, The 2ones would comprise aver 0 miles of rive t on boch side of the 5t.
Jahns (47 miles on the tast shore and 33 miles an rhe wat shore), invelving 21 marinus wirh 1408
wetand 1043 dry boat slipsin toasines diraly affectod by this Lmis, which is materially different
#sndering shorelina

' buffer 20ne at least 300" affihore ar 200" feer heynnd the
longes dock, whichever s greater-"This arenis one ol

fbmyrmmnulu?hhndm the32,807
stare recreavrianal hoat registrations in 2001, This warereay isused by tens
" wach ysar for boating acuivitiss, including fishing,

- As explained below, the City submizs that the date show thar the curyn spoed zones in
va

Jecksonvilla)! l-nvfu::::n Mlﬂuudmu:n dearhsfrom boat str;hu.u
apposed o dredging scoivitias or downgtrearm. Regevedless of sppropTisren h
xTensive I:uﬁaraﬂuuiuuh:rpw:fﬂoﬁda,tl\nism indicarion thar i ot ::d:l:‘;-
additiacl zonar will macerially imprave sifety for tha maaszess in Jacksoavilies/Ingval Counaxy. Ya
it is undeniable that those pew restricrions in the serclement will i t

thousands of rasidents a year, and do o on s permmanane basis.

These proposed spasd s0nes alsc mise boating ssfery itsues. A no-wake orslew zone
13 ganerally thought 1o be five knots or Jess. Yet tha curreut of the St. Jahn'sRiveria thizsysich i
often three knots. The alow vpesd sons will menn thar vesssl maneuversbility i substancially
cemprenisad, and that soma vassels mey have diffielty in mainteining hasdway or saying on
course. These are safery soneerns for bundreds of thonsands of besters a year naed to be wei
in the balance, particularly since the dan saggest thar the er zonas will do litric wo

improve manxces proicstion as oppoved te other provecnions tha City belirves would be bettor
tailored o Duval .

(&) The sewtlement requiresche fodaral 1o praposeimpoilng » buffar sone with
a slow specd zone on the araa downscream of the Paller Wasren Bridge cotside the chanael. The
Part of Jacksonville is ane of che largasr an the East Const. Tha impuct of thoe rule in 2 busy pant

sréa, with rouag cucrents, bas w be evalusied from the poinc of view of marins wafery snd
maneuversbility, including incressed ricks of vassal camsaltics sad oil spills. There is no indicasion
that thase concerns -inc:l::ing preverian of ail spills - huve been svaluated by anyane, much Jess

SThe geomaphic beundirial of cha Clry of jacikoiville s Divel Covnty e dandonl, ~ . 777 T
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bulanced agaimst tha competing siiviropmental concerzs sought ta be sdvanced by changing the
axinting limitstions. Obwn

dy a significanr oil spill wrenld be highly decrupentd o 1lie ynanaces
population. N ' R
) The Ciry bellcves thu vha proposed sertiement will net be us sffective in provectin
mi’uj-dnwnvmemwd County asaanitarnare involving temporal restrictions og
& activicics. Anatysis of the manstes deaths in tha Duval County In receat ysars suggosty thar

recear dradging for highway constructionand channel smuintenunce iss much greacarthraattothe
mmghm@qu@mmmdhdﬁuhd&rm. The City believes ch
instend of impesing additional buffer zones and speed lirits o Duve] Conary/Jacksanville, Limics
which might be move appropriste in other arwes of Floxida, the fedena] government should firse
evaluase the ves of tempotury chaansl muinzenance and inswarer conerryction xonsr,

Tha Ciry your contidsration of thess sarions concarns about the procadursl
approach vo this 1, and ssks for the time and opportusity it would have under 21 C.E.R,
¥ 50.7 1o present its sabacantive concerns in mara decall tothe Uniued States. This :rprunchweu.ld

allow the United States, in ssaling rhe surrent disputs, to wy tabalince the additional and i
safety, environmental, and econemic conceras, 3 vd]“: ary con —ithehose

ibl H - o
alrendy identifiad by cha plaimifis and the Daparmrasen d‘h;ﬂ“ﬂmmm with those
. Bespectfully mobimireed, <

WQ-WM.-.W

Richard A. Mullanay
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U5, Duparcment of Justice

Wildlife and Marine Resenrces Sectian
P.O.Box 7349

Ben Frapklin Stesion

Washingeon, D.C. 200447368

Fax: 2;3 3050275
Eric Geuld

U.S. Daprstment of Jusrics

801 .1 Sgrest N,%,, Room 3110
Weshington, D.C. 20004
Etmail: e
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