
Settlement and its limits 

Legal constraints on settlement 



What is a settlement? 
 
1)A vehicle for agreeing on the 

terms of a license 
2)A contractual agreement among 

the parties concerning actions to 
be performed during the term of 
the license 



For those areas within its jurisdiction, FERC 
has EXCLUSIVE authority over the licensee.  
  
See  United States v. Appalachian Power Co., 
311 U.S. 377 (1940); First Iowa Hydroelectric 
Cooperative v. Federal Power Commission, 
328 U.S.  152 (1946).  
 
So… you might not be able to enforce as a 
contract, even if you wanted to. 



How do we ensure FERC will  
1) Include in the license 
2) Enforce 
Settlement terms? 



SEE POLICY STATEMENT ON HYDROPOWER 
LICENSING SETTLEMENTS, 116 FERC ¶61,270 
(Sept. 21, 2006). 
 
a. The Commission only has jurisdiction over 

the licensee.  
 

b. The Commission cannot enforce any 
provision for damages. 
 

c. Settlement measures must be supported by 
substantial evidence on the record.  



d. Measures must be related to the project 
purposes and effects. 
 
e. Be as specific as possible about what you 
want the licensee to do. 
 
f. Actions closer to the project are easier to 
justify. 
 
g.  FERC must retain final authority.   
 
 



“Problem children” 
 
a.Cost caps 
b.Cost sharing 
c.Payment to third parties 
d.Mitigation funds 
e.Dispute resolution 
f. Adaptive management 
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