MEMORANDUM OF AGREEMENT
BETWEEN THE NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION,
UNITED STATES FISH AND WILDLIFE SERVICE
AND THE
STATE OF CONNECTICUT HISTORIC PRESERVATION OFFICE
REGARDING THE REMOVAL OF THE POND LILY DAM ON THE WEST RIVER IN NEW HAVEN,
NEW HAVEN COUNTY, CONNECTICUT

HC-263 '

WHEREAS, the National Ocaanic and Atmospheric Administration (NOAA), through the
Natlonal Marine Fisheries Service, as lead federal agency and the United States Fish and
Wilditfa Service (USFWS) as cooperating federal funding agency, intend to provide funding and
technical assistance for the removal of the Pond Lily Dam on'the West River in New Haven, New
Haven County, Connecticut {the *Project”) for river and diadromous fish passage restoration;
and

WHEREAS, the Connecticut Fund for the Environment and its program, Save the Sound,
(CFE/STS), the project propanent, are to act as program administrator for the Project based on

the design snd regulatory perrnrttlng plaus entitied "West River Restoratlon Pond IJIy Dam
Remaval” prepared by Mllone & MacBroom; and

WHEREAS, the Project is recelving federal funding and requires federal regulatory
authorization from the United States Army Corps of Engineers, and is therefors, subject to
- implementing Saction 106 of the Natlonal Historlc Preservation Act (NHPA, 16 USC470f); and

: WHEREAS, the Project will involve the removal of approximately one hundred {100}
linear feet of the existing dam spliiway that was constructed on or about 1794 and such
removal has been asséssed by Raber Assoclates, a qualtfied firm listed on the Connecticut State
Historic Preservation Offics ("CT SHPO") Iist of qualified archaeologists and retained by
CFE/STS; and

WHEREAS, Rabar Assoclates, on behalf of NOAA and USFWS, has determined that the
Project structure’s size and age, spliiway foundstions and embankmant design may contain
significant information about 18™ and 19™ cantury vemacular engineering of large earthen mili
dams; and

WHEREAS, Raber Assoclates, on behalf of NOAA snd USFWS, has determined that the
Pond Lily Dam spiflway, as part of the Project, Is eligible for the National Register; and

WHEREAS, Raber Assoclates, on behalf of NOAA and USFWS, has determined that the
Project and associated river and fish passage rastoration work will have an adverse effect on
this rasource; and



WHEREAS, NOAA and USFWS have consulted with the CT SHPC and Invited consultation
from the Mashantucket and Mohegan Indian Tribal Historic Preservation Offices to participate
in the consultatlon process pursuant to applicable regulations found in 36 CFR Part 800 and 33
CFR Part 325, Appendix C; and

WHEREAS, in accordance with the regulations implementation Section 106 of the NHPA,
NOAA has tnvited the Advisory Coundl on Historic Preservation (ACHP) to participate in the
consultation procass; ACHP has concluded that Appendix A, Criteria for Council involvement In
Reviewing Individual Section 106 Cases, of our regulations, Protection of Historic Properties (36
CFR Part 800} does not apply to this undertaking and

WHEREAS, CFE/STS, on behalf of NOAA and USFWS, has coordinated with and solicited
Input from local and reglonal communities potentially interestad In historic resources to
participate In the Section 108 consuitation process; and

WHEREAS, NOAA and USFWS and their project administrator CFE/STS seek to ensure
that the dam is removed In a professional, timely and safe manner whila mitigating the adverse
effects as detarmined by Raber Associates I the report submitted In July 2013 entitied
Historicol and Archaeological Assessment for Proposed Pond Lily Dom Removal on West River,
New Haven, Connecticut, in accordance with the requirements of Section 106 of the NHPA; and

NOW, THEREFORE, NOAA and USFWS and the CT SHPO agree that the restoration of the
river and diadromous fish passage and the removal of an unsafe and deteorating dam
structura on the West River at the Pond Lily Dam shall be carriad out In accordance with the
following stipulations in order to fully mitigate the adverse effects of the Project and associated
work in accordance with the requirements of Sectlon 106 of the NHPA, as follows.

STIPULATIONS

1. NOAA, USFWS and thelr project administrator CFE/STS will enter Into an agreement
with Raber Associates (proposed agraement s attached) to provide professional
services to mitigate the potential advarse affects of the projact.

2. The services provided by Raber Assoclates as described In the September 17, 2013
proposel entitled Archaeclogical Monitoring Plan, Proposed Pond Lily Dam Removal.
The services Include: : ,

3. Coordinating on-site pre-construction meeting to review work areas and
procedures with contractor and design engineer.



b. Spending up to three half-days of menitoring to document splilway
components which are within the Area of Project Effect (APE) with
phatographs, sketch plans, and elevations taken, as appropriate.

¢. Completing a brief monitoring repost, as appropriate to results, including
narrative text, a detalled site map, detalled sketch plan as appropriate, prints
of high-quality digital Images with a photographic Index and key,

d. Developing an urbound archaeological site form for the spillway.

3. The Raber Assoclates industrial historfan will provide technical review and oversight
for the sensitiva treatment of any historic and archueclogical resources at the
rastored Project landscape. CFE/STS, on beha¥f of NOAA and USFWS, sheil ensure as
necessary, In unpaved areas that may be used for construction staging, that the
ground surface shall be covered with geotextile fabric and gravel prior to
construction activities to avoid impacts to potentially Intact solls.

4. NOAA and USFWS, through CFE/STS, shall prepare and submit to the T SHPO a brief
history and description of the Pond Lily Dem, including project related information,
photographs and maps to the Soclety for Industrial Archeology New England
Chapters Newsletter for publication. Prior to this submission, a copy of the draft
document shall be submitted to the CT SHPO for review and comment. The CT SHPO
will be afforded 30 days to complete its review of the draft document. Ifno
commants are racelved by NOAA within the 30-day periad, it will be assumed that
the document Is complete and acceptable.

5. NOAA and USFWS, through CFE/STS and Raber Assoclates will each be provided and
will retaln a copy of the final, complete documentation,

6. NOAA and USFWS will ansure that if previously unidentified historic resources are
discovered during Project work activities, and which may be affected by this
undertaking, they will Inmediately be notified by CFE/STS, In tum, NOAA/USFWS
will immedtately notify tha CT SHPO and other appropriate parties. CFE/SYS arits
fleld oversight representative shall order the discontinuation of ak construction
work involving subsurface disturbance In the area of the Identified resource and In
the surrounding srea where further subsurface resources can reasonably be
expected to occur and immediately notify NOAA, USFWS and the CT SHPO of the
discovery.



- 7. Construction work may then continue in the area outside the archeological resource
area, as defined by the CT SHPO or its designated representative,

8. NOAA, USFWS and the CT SHPO will coordinate to assess and resolve any potential
adverse affects within 30 days of any such discovery,

9. if the resource is determined eligible for the NRHP, then NOAA and USFWS, through
CFE/STS, will prepare a plan for Its avoidance, protection or recovery of Information.
NOAA, USFWS and CT SHPO shall approve such plan prior to implementation.

10, Should any signatory to this MOA object within 30 days to any actions praposed or
carried gut pursuant to this MOA, NOAA and USFWS shall consult with the CT SHPO
to resolve the objection. i the NOAA and USFWS determine that the objection
cannot be resolved, -the NOAA shall forward all documentation relevant to the
dispute to the ACHP. Within 30 days after recelpt of all pertinent documentation,
the ACHP will efther: ' .

a. Provide NOAA with recommendations, for which NOAA and USFWS shail take Into
account in reaching a final decision regarding the dispute; or

b, Notify NOAA that & will comment pursuant to 36 CFR 800.6{b), and then proceed
to comment. Any recommendations or comment provided by ACHP will be
understood to pertain only to the subject of the dispute; the NOAA and USFWS
responsibifity to complete all actions under the MOA that are not subjects of the
dispute will remaln unchanged.

11, This MOA Is not a fiscal or fund obiigating document and no funds are transferred
hereunder. No obligation undertaken by NOAA or USFWS under the terms of this
MOA will require or be interpreted to require a commitrent to expend funds not
obligated for a particular purpose.

12. This MOA shall continue in full force and effect until three (3) years after the date of
the last signature of a signatory party or the completion of the dam removal and all
stipulations of this MOA, whichever comas first.

13, This MOA may be amended when such an amendment is a&med to in writing by
NOAA, USFWS and the CT SHPO. The amendment will be effective on the date 3
copy is signed by NOAA, USFWS and the CT SHPO.



14, If any signatory to this MOA determines that its terms will not or cannot be carrled
out, that party shallimmediately consult with the other parties In an attempt to
develop an amendment per Stipulation 13, abave. If within 30 days (or another time
perlod agreed to by all signatorles) an amendmaent cannot be reached, any signatory
may terminate the MOA upon written notification to the other signatories.

15. In the svent that the MOA s terminated, NOAA and USFWS will either execute an
MOA with signatories pursuant to 36 CFR 800,6 (¢) or request the comments of the
ACHP under 36 CFR 800.7 (a).
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Donald Strait, President, Connecticut Fund for the Environment




