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MASSACHUSETTS PIPING PLOVER CENSUS FORM       Page 1 of 4 
 
Year: 2012 Observer(s): Elizabeth Hogan, Pat Johnson, Stephen Struble 

 
Site Name: Nauset Spit (Heights) Agency: Town of Orleans Parks & Beaches 

 
Town: Orleans Address: 139 Main Street 

                   Orleans, MA 02653 
Ownership: Town of Orleans  

⇒ Please attach a map of this site that shows locations of 
all nests and any pairs that did not nest. 

Telephone: 508-240-3775                                     E-mail: pfulcher@town.orleans.ma.us 
 

 
Census 
Results: 

Index 
Counta 

Total 
Countb 

 Census remarks (include notes on pairs that did not nest [dates present, behavior]:  
All known pairs nested during the census period.  Pair 10 did not have a known nest during the census period; however, monitors 
reported courtship behavior and scraping from 5/12-5/31 and likely missed a nesting attempt.  A later nest in this area was 
attributed to this pair.  Thus, this pair was included in the Index Count. 
Pair 3 first nested on Nauset Spit and later renested on nearby New Island.  This pair is included in the Nauset Spit Index Count. 

No. of 
Pairs 

10 11  

Unpaired 
Adults 

0 0  List pairs not present during Index Count period: 
Pair 11 is believed to have left prior to the Index Count period.  All other pairs that disappeared before or during the Index Count 
period were connected to later nests as much as possible for a conservative estimate of numbers. 

 
Month Approx.  # of 

visits to site 
per period 

 Report specifications of predator exclosures used: 
 Exclosure Design A B C 

Apr.  1- 15: 
Apr. 16-30: 

15 
15 

 Shape circular   
 Diameter/Length of side 10 ft   

May   1-15: 
May 16-31: 

15 
16 

 Size of wire mesh 2 in x 4 in   
 Total Height 4 ft   

June   1-15: 
June 16-30: 

15 
15 

               Height above ground: 3 ft 8 in   
               Depth buried: 4 in   

July   1-15: 
July 16-31: 

15 
16 

 Cover material bird netting   
 Cover spacing/Mesh size ¾ in   

 
Management actions taken or needed/Remarks: 
Sites visited on daily basis throughout nesting season.  Potential nesting habitat fenced using symbolic fencing prior to nesting period.  Exclosures were largely not 
utilized given issues in the previous season, though three nests at the end of the season were exclosed.  Nests were exclosed at 3 eggs once active incubation was 
observed.  Vehicles prohibited within 0.1 mi of unfledged broods.  Dogs prohibited on beach from April 15th through September 15th. 

a The Index Count includes  pairs observed during the June 1-9 count period, and pairs determined to have been present during that period based on laying or hatching dates. 
b  Pairs included in the Total Count must have been present at the site for > 2 weeks and exhibited courtship or territorial behavior during that period, if not actual nesting. 
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Site Name: Nauset Spit (Heights)  Year: 2012  Observer(s): Elizabeth Hogan, Pat Johnson, Stephen Struble 
 
Page 2 of 4 
 

No. 
eggs 
laid 

 
No. eggs 
hatched 

 
No. chicks 
fledgedc 

Date 
clutch 
found 

No. eggs 
when 
clutch 
found 

Date 
clutch 

completed 
(if known) 

Date nest 
hatched or 

failed 

Exclosure Report 

 
Pair No. 

 
Nest No. 

 
Y/N 

Design  
(A, B…) 

Date 
installed 

1 A (NS1) 1 0 0 04/30 1 N/A 05/03 N N/A N/A 

1 B (NS2) 3 0 0 05/08 1 N/A 05/23 N N/A N/A 

1 C (NS14) 2 0 0 06/09 2 ? 06/15 N N/A N/A 

1 D (NS23) 3 2 2 06/17 1 06/20 07/16 Y A 06/27 

2 A (NS3) 2 0 0 05/11 1 N/A 05/13 N N/A N/A 

2 B (NS9) 4 0 0 05/26 2 05/30 06/03 N N/A N/A 

3 A (NS4) 4 0 0 05/12 1 05/19 05/24 N N/A N/A 

3 B (NI1) 3 0 0 06/21 3 ? 07/11 N N/A N/A 

4 A (NS5) 4 0 0 05/12 1 05/19 06/05 N N/A N/A 

4 B (NS17) 1 0 0 06/12 1 N/A 06/12 N N/A N/A 
c  Chicks are considered “fledged” if they are > 25 days old or are observed in flight for > 50 ft., whichever occurs first. 
 
Nest No. Cause of egg mortality/supporting evidence d Nest No. Cause of chick mortality/supporting evidence d 

1A 
1B 
 
1C 
 
1D 
2A 
2B 
3A 
3B 
4A 
4B 

Unknown.  Eggs missing on 05/03.  No predator tracks near scrape. 
Unknown.  Eggs missing on 05/23.  Coyote tracks 10’ away, but not 
leading to scrape. 
Unknown.  Eggs missing on 06/15.  Coyote tracks 10’ away, but not 
definitively leading to scrape. 
One egg did not hatch. 
Unknown.  Both crow and mammalian tracks around scrape. 
Unknown.  Eggs missing on 06/03.  No predator tracks near scrape. 
Crow tracks leading directly to empty scrape on 05/24. 
Unknown.  Eggs missing on 07/11. 
Nest lost to storm tides on 06/04 or 06/05. 
Egg shell found already depredated on 06/12.  Crow tracks in area. 

1A 
1B 
 
1C 
 
1D 
2A 
2B 
3A 
3B 
4A 
4B 

Did not hatch. 
Did not hatch. 
 
Did not hatch. 
 
Both chicks survived to 25 days of age. 
Did not hatch. 
Did not hatch. 
Did not hatch. 
Did not hatch. 
Did not hatch. 
Did not hatch. 

d Give cause of egg or chick loss for each nest or brood, if known or strongly suspected; please provide details of supporting evidence.  Use additional pages if necessary. 
 
Send to: Scott Melvin, MassWildlife, One Rabbit Hill Rd., Westborough, MA  01581  scott.melvin@state.ma.us  508-389-6345 (off.)            April 2012 
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Site Name: Nauset Spit (Heights)  Year: 2012  Observer(s): Elizabeth Hogan, Pat Johnson, Stephen Struble 
 
Page 3 of 4 
 

No. 
eggs 
laid 

 
No. eggs 
hatched 

 
No. chicks 
fledgedc 

Date 
clutch 
found 

No. eggs 
when 
clutch 
found 

Date 
clutch 

completed 
(if known) 

Date nest 
hatched or 

failed 

Exclosure Report 

 
Pair No. 

 
Nest No. 

 
Y/N 

Design  
(A, B…) 

Date 
installed 

4 C (NS19) 3 0 0 06/15 1 06/18 06/23 N N/A N/A 

5 A (NS6) 4 0 0 05/15 1 05/22 05/23 N N/A N/A 

5 B (NS20) 2 0 0 06/17 1 N/A 06/19 N N/A N/A 

6 A (NS7) 2 0 0 05/19 1 N/A 05/22 N N/A N/A 

6 B (NS15) 3 0 0 06/10 1 N/A 06/19 N N/A N/A 

7 A (PB2) 1 0 0 05/06 1 N/A 05/07 N N/A N/A 

7 B (NS8) 2 0 0 05/20 2 N/A 05/22 N N/A N/A 

7 C (NS11) 1 0 0 05/28 1 N/A 05/28 N N/A N/A 

7 D (NS18) 3 0 0 06/15 1 06/19 06/28 N N/A N/A 

8 A (NS10) 1 0 0 05/27 1 N/A 05/28 N N/A N/A 
c  Chicks are considered “fledged” if they are > 25 days old or are observed in flight for > 50 ft., whichever occurs first. 
 
Nest No. Cause of egg mortality/supporting evidence d Nest No. Cause of chick mortality/supporting evidence d 

4C 
 
 
 
5A 
5B 
6A 
6B 
7A 
7B 
7C 
7D 
8A 

On 06/20, one egg in each of two different scrapes.  One egg missing 
with coyote tracks leading up to original scrape.  Remaining two eggs 
recovered to original scrape.  On 06/23, both remaining eggs were 
missing with coyote tracks up to the empty scrape. 
Crow tracks leading to empty scrape on 05/23. 
Crow tracks leading to empty scrape on 06/19. 
Unknown.  Eggs missing on 05/22.  No predator tracks near scrape. 
Crow tracks leading to empty scrape on 06/19. 
Tide washed over nest on 05/07. 
Crow tracks leading to empty scrape on 05/22. 
Egg shell found already depredated on 05/28.  Crow tracks in area. 
Coyote tracks leading to empty scrape on 06/28. 
Egg untended beginning 05/28, considered abandoned. 

4C 
 
 
 
5A 
5B 
6A 
6B 
7A 
7B 
7C 
7D 
8A 

Did not hatch. 
 
 
 
Did not hatch. 
Did not hatch. 
Did not hatch. 
Did not hatch. 
Did not hatch. 
Did not hatch. 
Did not hatch. 
Did not hatch. 
Did not hatch. 
 

d Give cause of egg or chick loss for each nest or brood, if known or strongly suspected; please provide details of supporting evidence.  Use additional pages if necessary. 
 
Send to: Scott Melvin, MassWildlife, One Rabbit Hill Rd., Westborough, MA  01581  scott.melvin@state.ma.us  508-389-6345 (off.)            April 2012  
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Site Name: Nauset Spit (Heights)  Year: 2012  Observer(s): Elizabeth Hogan, Pat Johnson, Stephen Struble 
 
Page 4 of 4 
 

No. 
eggs 
laid 

 
No. eggs 
hatched 

 
No. chicks 
fledgedc 

Date 
clutch 
found 

No. eggs 
when 
clutch 
found 

Date 
clutch 

completed 
(if known) 

Date nest 
hatched or 

failed 

Exclosure Report 

 
Pair No. 

 
Nest No. 

 
Y/N 

Design  
(A, B…) 

Date 
installed 

8 B (NS12) 4 0 0 05/31 2 06/04 06/05 N N/A N/A 

8 C (NS16) 1 0 0 06/12 1 N/A 06/14 N N/A N/A 

8 D (NS22) 3 3 2 06/17 1 06/21 07/15 Y A 06/27 

9 A (NS13) 3 0 0 05/31 1 N/A 06/05 N N/A N/A 

10 A (NS21) 3 0 0 06/17 2 06/18 07/10 Y A 06/29 

11 A (PB1) 2 0 0 05/02 1 N/A 05/05 N N/A N/A 

11 B (PB3) 4 0 0 05/12 1 05/18 05/19 N N/A N/A 

            

            

            
c  Chicks are considered “fledged” if they are > 25 days old or are observed in flight for > 50 ft., whichever occurs first. 
 
Nest No. Cause of egg mortality/supporting evidence d Nest No. Cause of chick mortality/supporting evidence d 

8B 
8C 
8D 
9A 
10A 
 
11A 
11B 

Nest lost to storm tides on 06/04 or 06/05. 
Unknown.  Eggs missing on 06/14.  No predator tracks near scrape. 
All eggs hatched. 
Nest lost to storm tides on 06/04 or 06/05. 
No adults observed beginning 07/10.  Considered abandoned.  No clear 
signs of adult mortality. 
Gull tracks leading to empty scrape on 05/05. 
Crow tracks leading to empty scrape on 05/19.  Crows were observed 
scavenging regularly in this area, and it is believed this contributed to 
this pair leaving prior to the Index Count. 

8B 
8C 
8D 
9A 
10A 
 
11A 
11B 

Did not hatch. 
Did not hatch. 
One chick disappeared on 07/30 at 14 days of age. 
Did not hatch. 
Did not hatch. 
 
Did not hatch. 
Did not hatch. 

d Give cause of egg or chick loss for each nest or brood, if known or strongly suspected; please provide details of supporting evidence.  Use additional pages if necessary. 
 
Send to: Scott Melvin, MassWildlife, One Rabbit Hill Rd., Westborough, MA  01581  scott.melvin@state.ma.us  508-389-6345 (off.)            April 2012 
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MASSACHUSETTS PIPING PLOVER CENSUS FORM       Page 1 of 3 
 
Year: 2012 Observer(s): Elizabeth Hogan, Pat Johnson, Stephen Struble 

 
Site Name: North Beach, Orleans Agency: Town of Orleans Parks & Beaches 

 
Town: Orleans Address: 139 Main Street 

                   Orleans, MA 02653 
Ownership: Town of Orleans  

⇒ Please attach a map of this site that shows locations of 
all nests and any pairs that did not nest. 

Telephone: 508-240-3775                                     E-mail: pfulcher@town.orleans.ma.us 
 

 
Census 
Results: 

Index 
Counta 

Total 
Countb 

 Census remarks (include notes on pairs that did not nest [dates present, behavior]:  
All pairs present during the Index Count period nested. 

No. of 
Pairs 

8 10  

Unpaired 
Adults 

0 0  List pairs not present during Index Count period: 
Pairs 9 and 10 are not known to have been present during the Index Count.  Pair 9 refers to a single chick brood found on 07/13 in 
an area infrequently visited by monitors.  The chick was estimated at 3-5 days of age and monitored for at least 25 days. 

 
Month Approx.  # of 

visits to site 
per period 

 Report specifications of predator exclosures used: 
 Exclosure Design A B C 

Apr.  1- 15: 
Apr. 16-30: 

15 
15 

 Shape circular   
 Diameter/Length of side 10 ft   

May   1-15: 
May 16-31: 

15 
16 

 Size of wire mesh 2 in x 4 in   
 Total Height 4 ft   

June   1-15: 
June 16-30: 

15 
15 

               Height above ground: 3 ft 8 in   
               Depth buried: 4 in   

July   1-15: 
July 16-31: 

15 
16 

 Cover material bird netting   
 Cover spacing/Mesh size ¾ in   

 
Management actions taken or needed/Remarks: 
Sites visited on daily basis throughout nesting season.  Potential nesting habitat fenced using symbolic fencing prior to nesting period.  Nests were exclosed at 3 
eggs once active incubation was observed.  Vehicles prohibited from beach access when active piping plover broods were present.  Dogs prohibited on beach from 
May 15th through Labor Day. 

a The Index Count includes  pairs observed during the June 1-9 count period, and pairs determined to have been present during that period based on laying or hatching dates. 
b  Pairs included in the Total Count must have been present at the site for > 2 weeks and exhibited courtship or territorial behavior during that period, if not actual nesting. 
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Site Name: North Beach Orleans  Year: 2012  Observer(s): Elizabeth Hogan, Pat Johnson, Stephen Struble 
 
Page 2 of 3 
 

No. 
eggs 
laid 

 
No. eggs 
hatched 

 
No. chicks 
fledgedc 

Date 
clutch 
found 

No. eggs 
when 
clutch 
found 

Date 
clutch 

completed 
(if known) 

Date nest 
hatched or 

failed 

Exclosure Report 

 
Pair No. 

 
Nest No. 

 
Y/N 

Design  
(A, B…) 

Date 
installed 

1 A (P1) 4 0 0 04/25 1 05/01 05/21 N N/A N/A 

1 B (P8) 4 0 0 05/30 1 06/03 06/05 Y A 06/03 

1 C (P11) 3 3 1 06/15 3 ? 07/13 Y A 06/17 

2 A (P2) 3 0 0 04/28 1 N/A 05/04 N N/A N/A 

2 B (P5) 4 4 4 05/07 1 05/16 06/10 Y A 05/17 

3 A (P3) 4 4 2 04/30 1 05/07 06/03 Y A 05/14 

4 A (P4) 1 0 0 05/06 1 N/A 05/07 N N/A N/A 

4 B (P7) 4 0 0 05/26 1 05/31 06/05 Y A 05/30 

4 C (P10) 3 3 2 06/11 1 06/15 07/11 Y A 06/17 

5 A (P6) 4 0 0 05/14 3 05/15 06/01 Y A 05/16 
c  Chicks are considered “fledged” if they are > 25 days old or are observed in flight for > 50 ft., whichever occurs first. 
 
Nest No. Cause of egg mortality/supporting evidence d Nest No. Cause of chick mortality/supporting evidence d 

1A 
1B 
1C 
2A 
2B 
3A 
 
4A 
4B 
4C 
5A 

Crow tracks leading to empty scrape on 05/21. 
Nest lost to storm tides on 06/04 or 06/05. 
All eggs hatched. 
Gull tracks leading to empty scrape on 05/04. 
All eggs hatched. 
All eggs hatched 
 
Tide washed past nest on 05/07. 
Nest lost to storm tides on 06/04 or 06/05. 
All eggs hatched. 
Tide washed past nest on 06/01. 

1A 
1B 
1C 
2A 
2B 
3A 
 
4A 
4B 
4C 
5A 

Did not hatch. 
Did not hatch. 
One chick disappeared 07/27.  One chick disappeared on 07/31. 
Did not hatch. 
All chicks fledged. 
Four chicks seen on morning of 06/03.  One hour later, crow spotted circling 
exclosure.  Two chicks missing following crow's departure. 
Did not hatch. 
Did not hatch. 
One chick disappeared on 07/26. 
Did not hatch. 

d Give cause of egg or chick loss for each nest or brood, if known or strongly suspected; please provide details of supporting evidence.  Use additional pages if necessary. 
 
Send to: Scott Melvin, MassWildlife, One Rabbit Hill Rd., Westborough, MA  01581  scott.melvin@state.ma.us  508-389-6345 (off.)            April 2012  
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Site Name: North Beach Orleans  Year: 2012  Observer(s): Elizabeth Hogan, Pat Johnson, Stephen Struble 
 
Page 3 of 3 
 

No. 
eggs 
laid 

 
No. eggs 
hatched 

 
No. chicks 
fledgedc 

Date 
clutch 
found 

No. eggs 
when 
clutch 
found 

Date 
clutch 

completed 
(if known) 

Date nest 
hatched or 

failed 

Exclosure Report 

 
Pair No. 

 
Nest No. 

 
Y/N 

Design  
(A, B…) 

Date 
installed 

5 B (P9) 4 3 1 06/09 1 06/13 07/07 Y A 06/16 

6 A (NB1) 5 0 0 05/05 2 05/11 06/05 Y A 05/14 

6 B (NB5) 4 4 0 06/18 4 ? 07/13 Y A 06/18 

7 A (NB2) 4 0 0 05/23 1 05/29 06/05 Y A 05/27 

7 B (NB4) 4 3 1 06/14 1 06/20 07/17 Y A 06/20 

8 A (NB3) 3 3 2 05/28 1 06/01 06/27 Y A 06/01 

9 A (NB6) ? ? 1 ? ? ? ? N N/A N/A 

10 A (PP1) 1 1 1 06/20 1 ? 07/20 Y A 06/28 

            

            
c  Chicks are considered “fledged” if they are > 25 days old or are observed in flight for > 50 ft., whichever occurs first. 
 
Nest No. Cause of egg mortality/supporting evidence d Nest No. Cause of chick mortality/supporting evidence d 

5B 
 
 
6A 
6B 
 
 
 
7A 
7B 
8A 
 
9A 
 
10A 

One egg did not hatch. 
 
 
Nest lost to storm tides on 06/04 or 06/05. 
All eggs hatched. 
 
 
 
Nest lost to storm tides on 06/04 or 06/05. 
One egg did not hatch. 
All eggs hatched. 
 
Nest was never found.  One mystery chick estimated at 3-5 days of age 
found on 07/13 in an area rarely visited by monitors. 
Pair only laid one egg, which hatched. 

5B 
 
 
6A 
6B 
 
 
 
7A 
7B 
8A 
 
9A 
 
10A 

One chick disappeared on 07/20.  One chick disappeared on 07/31 when 
anticipated to be 25 days of age, and we cannot confirm the missing chick 
fledged. 
Did not hatch. 
One chick disappeared on 07/29.  One chick disappeared on 07/31.  One 
chick disappeared on 08/04.  Final chick disappeared on 08/08 at 24 days of 
age and is not considered to have fledged.  A harrier had been observed 
hunting in the area for several weeks. 
Did not hatch. 
One chick missing since hatching.  One chick disappeared on 07/28. 
One chick disappeared on 07/20 and had been noticeably underdeveloped 
for 24 days of age.  It is not considered lost to have fledged. 
Only known chick fledged. 
 
Chick fledged. 

d Give cause of egg or chick loss for each nest or brood, if known or strongly suspected; please provide details of supporting evidence.  Use additional pages if necessary. 
 
Send to: Scott Melvin, MassWildlife, One Rabbit Hill Rd., Westborough, MA  01581  scott.melvin@state.ma.us  508-389-6345 (off.)            April 2012 
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MASSACHUSETTS PIPING PLOVER CENSUS FORM       Page 1 of 2 
 
Year: 2012 Observer(s): Elizabeth Hogan, Pat Johnson, Stephen Struble 

 
Site Name: Skaket Beach Agency: Town of Orleans Parks & Beaches 

 
Town: Orleans Address: 139 Main Street 

                   Orleans, MA 02653 
Ownership: Town of Orleans  

⇒ Please attach a map of this site that shows locations of 
all nests and any pairs that did not nest. 

Telephone: 508-240-3775                                     E-mail: pfulcher@town.orleans.ma.us 
 

 
Census 
Results: 

Index 
Counta 

Total 
Countb 

 Census remarks (include notes on pairs that did not nest [dates present, behavior]:  
All pairs present during the Index Count period nested.  Though present during the Index Count, this pair disappeared following the 
loss of their nest. No. of 

Pairs 
1 1  

Unpaired 
Adults 

0 0  List pairs not present during Index Count period: 

 
Month Approx.  # of 

visits to site 
per period 

 Report specifications of predator exclosures used: 
 Exclosure Design A B C 

Apr.  1- 15: 
Apr. 16-30: 

7 
7 

 Shape    
 Diameter/Length of side    

May   1-15: 
May 16-31: 

15 
16 

 Size of wire mesh    
 Total Height    

June   1-15: 
June 16-30: 

10 
5 

               Height above ground:    
               Depth buried:    

July   1-15: 
July 16-31: 

0 
0 

 Cover material    
 Cover spacing/Mesh size    

 
Management actions taken or needed/Remarks: 
Sites visited on daily basis throughout first half of nesting season.  Potential nesting habitat fenced using symbolic fencing. 

a The Index Count includes  pairs observed during the June 1-9 count period, and pairs determined to have been present during that period based on laying or hatching dates. 
b  Pairs included in the Total Count must have been present at the site for > 2 weeks and exhibited courtship or territorial behavior during that period, if not actual nesting. 
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Site Name: Skaket Beach  Year: 2012  Observer(s): Elizabeth Hogan, Pat Johnson, Stephen Struble 
 
Page 2 of 2 
 

No. 
eggs 
laid 

 
No. eggs 
hatched 

 
No. chicks 
fledgedc 

Date 
clutch 
found 

No. eggs 
when 
clutch 
found 

Date 
clutch 

completed 
(if known) 

Date nest 
hatched or 

failed 

Exclosure Report 

 
Pair No. 

 
Nest No. 

 
Y/N 

Design  
(A, B…) 

Date 
installed 

1 A (SB1) 4 0 0 05/14 2 05/19 06/05 N N/A N/A 

            

            

            

            

            

            

            

            

            
c  Chicks are considered “fledged” if they are > 25 days old or are observed in flight for > 50 ft., whichever occurs first. 
 
Nest No. Cause of egg mortality/supporting evidence d Nest No. Cause of chick mortality/supporting evidence d 

1A Nest lost to storm tides on 06/04 or 06/05. 1A Did not hatch. 

d Give cause of egg or chick loss for each nest or brood, if known or strongly suspected; please provide details of supporting evidence.  Use additional pages if necessary. 
 
Send to: Scott Melvin, MassWildlife, One Rabbit Hill Rd., Westborough, MA  01581  scott.melvin@state.ma.us  508-389-6345 (off.)            April 2012 
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To: Susi vonOettingen, Endangered Species Biologist, USFWS 

From:  Thomas W. French, Ph.D., Assistant Director, MA Division of Fisheries & Wildlife 

Re: Off-site mitigation to benefit the Piping Plover, Nauset Beach Habitat Conservation Plan, 

Orleans, MA 

Date: April 16, 2014 

 

As you are aware, the Town of Orleans is in the process of developing  a Habitat Conservation Plan (HCP) 

and Incidental Take Permit application (ITP) that is being submitted to the US Fish & Wildlife Service 

(USFWS) to allow limited escorting of off road vehicles past up to two late season piping plover broods 

(after July 15).  This HCP also serves as an application for a Conservation & Management Permit (CMP) 

pursuant to the Massachusetts Endangered Species Act (MGL c. 131A; 321 CMR 10.00; MESA). 

Although the HCP contains intensive escorting and chick monitoring procedures to minimize the take of 

plover chicks, the proposed activities will result in some unavoidable take and will therefore require 

both an ITP and CMP.  One of the requirements for a CMP is to provide mitigation that results in a “net 

benefit” to the affected species, in this case the Piping Plover (321 CMR 10.23).  As described in the HCP, 

the applicant is proposing to meet this permitting requirement by: 

1. Implementing an education and public information program to raise awareness about ongoing 

threats to the piping plover, and management strategies to address those threats. 

2. Implementing non-lethal on-site predator control in years two and/or three of the permit period 

if on-site productivity remains low (<1 fledgling/brood; see HCP) 

3. Providing $10,000 per year in funding for off-site conservation measures to benefit the Piping 

Plover in Massachusetts (for at least two years, with the possibility of a third year of funding; 

see HCP). 

These mitigation measures are intended to offset level of take that is authorized in the ITP issued by 

USFWS.  Therefore, the off-site mitigation project will be designed to result in increased Piping plover 

productivity in order to produce more plovers than are lost through the HCP activities.  The USFWS has 

requested that off-site mitigation funds be used exclusively for targeted predator control at sites 

experiencing low Piping Plover productivity as a result of high predation rates.  Therefore, DFW will use 

the $10,000 per year in off-site mitigation funds provided by the Town of Orleans to carry out that 

action.   The CMP issued by DFW will require the Town of Orleans, an Escrow Agent identified by the 

Town, and DFW to execute an Escrow Agreement.  In any year that an off-site mitigation payment is 

required, the CMP will require the Town to deposit $10,000 into the escrow account prior to July 15 (the 

date when vehicle escorting would begin).  The Escrow Agreement will require the Escrow Agent to pay 

invoices and disburse funds to one or more contractors carrying out predator control, upon written 

request by DFW.  In order to ensure that the MESA “net-benefit” mitigation requirement is met, DFW 

will be responsible for identifying one or more landowners willing to carry out targeted predator 

control, for procuring the services of predator control contractors to carry out the predator control, and 

for reporting on implementation and expenditures to the USFWS.  100% of the funds will be used to 

fund the work (e.g. no administrative overhead). 
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To maximize the benefit to Piping Plovers deriving from these funds, DFW will prioritize sites based on 

numbers of Piping Plover pairs, predation rates, and pre-predator control productivity levels.  DFW will 

consult with USFWS during the site selection process.  Once a site is identified for predator control in a 

given year, DFW will work with the contractor to develop a work plan, and the CMP will require the 

USFWS to approve the work plan in writing prior to implementation of predator control.  

Based on a review of previous targeted predator control work carried out in Massachusetts, and work 

plans for the 2014 season, $10,000 is adequate to fund a single season of intensive targeted predator 

control along 1-3 miles of beach.  Therefore, given typical Piping Plover breeding densities and 

appropriate site selection, off-site funding would be estimated to benefit a minimum of 10-15 breeding 

pairs of Piping Plovers.  The USFWS recommended assuming a benefit of ±0.25 fledglings/pair for 

targeted predator control, suggesting that a single year of off-site mitigation would be expected to 

boost productivity by at least 2.5-3.75 fledglings.  In addition, a single year of predator control is likely to 

result in productivity increases during the second breeding season following implementation, although 

we have not attempted to quantify those benefits. 

DFW understands that to meet the ITP conditions for the federal permit, the Town of Orleans is required 

to demonstrate that the proposed on-site mitigation and off-site mitigation funds result in the 

implementation of mitigation projects that offset the level of take authorized in the ITP.  Therefore, if 

DFW is unable to implement the mitigation program as described above, the Town of Orleans will be 

considered out of compliance with their ITP obligations.       
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ESCROW	
  AGREEMENT	
  	
  
DRAFT	
  TEMPLATE	
  

	
  
This	
  ESCROW	
  AGREEMENT	
  (this	
  “Agreement”)	
  is	
  entered	
  into	
  as	
  of	
  this	
  ____	
  day	
  of	
  ___________,	
  _____	
  
by	
  and	
  between	
  the	
  Massachusetts	
  Division	
  of	
  Fisheries	
  and	
  Wildlife,	
  by	
  and	
  through	
  the	
  Natural	
  
Heritage	
  and	
  Endangered	
  Species	
  Program,	
  having	
  a	
  principal	
  place	
  of	
  business	
  at	
  1	
  Rabbit	
  Hill	
  Road,	
  
Westborough,	
  MA,	
  01581	
  (“NHESP”);	
  ________	
  (proponent)	
  having	
  a	
  principal	
  place	
  of	
  business	
  at	
  
_____________;	
  and	
  _________,	
  having	
  a	
  principal	
  place	
  of	
  business	
  at	
  __________	
  (“Escrow	
  Agent”).	
  	
  
NHESP,	
  _____	
  and	
  Escrow	
  Agent	
  are	
  referred	
  to	
  herein	
  collectively	
  as	
  the	
  “Parties”.	
  

1. Recitals	
  

a. The	
  Conservation	
  and	
  Management	
  Permit	
  No.	
  ________.D.F.W	
  (“Permit”)	
  
issued	
  by	
  NHESP	
  to	
  _____	
  contains	
  financial	
  assurance	
  provisions	
  in	
  paragraph	
  #__	
  of	
  the	
  
Special	
  Conditions	
  section	
  requiring	
  that	
  _____	
  ensure	
  that	
  funds	
  are	
  available	
  in	
  the	
  sum	
  of	
  
________	
  ($___)	
  (the	
  “Funds”)	
  for	
  the	
  acquisition,	
  restoration	
  and/or	
  management	
  of	
  habitat,	
  
and/or	
  conservation	
  research,	
  for	
  the	
  benefit	
  of_________,	
  populations	
  in	
  Massachusetts.	
  

b. The	
  Parties	
  agree	
  the	
  Funds	
  shall	
  be	
  paid	
  by	
  _____	
  to	
  the	
  Escrow	
  Agent	
  and	
  held	
  
in	
  an	
  interest	
  bearing	
  escrow	
  account	
  (“Escrow	
  Account”)	
  (further	
  defined	
  in	
  2	
  below)	
  and	
  
expended	
  pursuant	
  to	
  the	
  terms	
  and	
  conditions	
  described	
  below	
  to	
  mitigate	
  for	
  the	
  use	
  of	
  ____	
  
habitat	
  in	
  connection	
  with	
  the	
  ________	
  (the	
  “Project”),	
  located	
  in____________,	
  
Massachusetts	
  (the	
  “_____”)title	
  of	
  project	
  if	
  applicable.	
  

The	
  Parties	
  enter	
  into	
  this	
  Agreement	
  for	
  the	
  purpose	
  of	
  defining	
  the	
  terms	
  and	
  conditions	
  
under	
  which	
  the	
  Funds	
  shall	
  be	
  held	
  and	
  disbursed.	
  

NOW	
  THEREFORE,	
  after	
  consideration	
  of	
  the	
  above	
  recitals,	
  _____,	
  NHESP	
  and	
  the	
  Escrow	
  Agent	
  hereby	
  
covenant	
  and	
  agree	
  as	
  follows:	
  

2. Escrow	
  Account	
  

a. ______	
  shall	
  deliver	
  the	
  Funds	
  to	
  the	
  Escrow	
  Agent	
  in	
  the	
  manner	
  described	
  
below:	
  i	
  –	
  iv	
  	
  are	
  examples	
  

(i) ______	
  shall	
  deliver	
  to	
  Escrow	
  Agent	
  the	
  Funds,	
  in	
  the	
  amount	
  of	
  
$______,	
  within	
  ten	
  (10)	
  days	
  after	
  the	
  commencement	
  of	
  _____;	
  

(ii) ______	
  shall	
  deliver	
  to	
  Escrow	
  Agent	
  one	
  third	
  of	
  the	
  Funds,	
  in	
  the	
  
amount	
  of	
  $______,	
  within	
  ten	
  (10)	
  days	
  after	
  the	
  commencement	
  of	
  
_____;	
  

(iii) _____	
  shall	
  deliver	
  to	
  Escrow	
  Agent	
  an	
  additional	
  one	
  third	
  of	
  the	
  
Funds,	
  in	
  the	
  amount	
  of	
  $_____,	
  within	
  ten	
  (10)	
  days	
  after	
  the	
  
commencement	
  of	
  _______;	
  and	
  

(iv) _____	
  shall	
  deliver	
  to	
  Escrow	
  Agent	
  the	
  final	
  one	
  third	
  of	
  the	
  Funds,	
  in	
  
the	
  amount	
  of	
  $_______,	
  within	
  ten	
  (10)	
  days	
  after	
  the	
  commencement	
  
of	
  ______.	
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b. All	
  funds	
  delivered	
  by	
  _____	
  to	
  the	
  Escrow	
  Agent	
  shall	
  be	
  deposited	
  by	
  the	
  
Escrow	
  Agent	
  in	
  an	
  interest	
  bearing	
  account	
  or	
  held	
  in	
  obligations	
  by	
  the	
  US	
  Government	
  at	
  one	
  
or	
  more	
  banks	
  (“Depository	
  Bank”),	
  said	
  accounts	
  to	
  be	
  at	
  all	
  times	
  insured	
  by	
  the	
  Federal	
  
Deposit	
  Insurance	
  Corporation	
  and	
  which	
  shall	
  pay	
  interest	
  on	
  the	
  Funds	
  at	
  a	
  reasonable	
  rate.	
  	
  
The	
  Depository	
  Bank	
  shall	
  be	
  entitled	
  to	
  charge	
  the	
  Escrow	
  Account	
  for	
  services	
  related	
  to	
  
maintenance	
  of	
  the	
  Escrow	
  Account	
  at	
  a	
  rate	
  not	
  exceeding	
  the	
  Bank’s	
  standard	
  charges	
  to	
  
other	
  customers	
  for	
  similar	
  services.	
  

c. The	
  Escrow	
  Account	
  shall	
  be	
  opened	
  by	
  the	
  Escrow	
  Agent	
  and	
  funds	
  may	
  be	
  
withdrawn	
  only	
  by	
  the	
  Escrow	
  Agent	
  and	
  no	
  other	
  person.	
  	
  Disbursements	
  shall	
  be	
  made	
  from	
  
the	
  Escrow	
  Account	
  only	
  in	
  accordance	
  with	
  the	
  terms	
  of	
  this	
  Agreement.	
  

d. The	
  Escrow	
  Agent	
  shall	
  maintain	
  a	
  record	
  of	
  all	
  deposits,	
  income,	
  
disbursements,	
  and	
  other	
  transactions	
  of	
  the	
  Escrow	
  Account.	
  	
  Upon	
  request,	
  the	
  Escrow	
  Agent	
  
shall	
  provide	
  to	
  any	
  of	
  the	
  Parties	
  a	
  written	
  accounting	
  of	
  all	
  transactions.	
  	
  The	
  Parties	
  shall	
  have	
  
the	
  right	
  to	
  inspect	
  all	
  books	
  and	
  records	
  of	
  the	
  Escrow	
  Agent	
  relating	
  to	
  the	
  Escrow	
  Account	
  at	
  
reasonable	
  times	
  upon	
  request.	
  	
  Escrow	
  Agent’s	
  computation	
  of	
  the	
  Funds	
  is	
  correct	
  in	
  the	
  
absence	
  of	
  manifest	
  error.	
  

e. The	
  Escrow	
  Agent	
  shall	
  keep	
  possession	
  of	
  the	
  book(s)	
  and	
  bank	
  statements	
  of	
  
the	
  Escrow	
  Account	
  until	
  such	
  time	
  as	
  it	
  is	
  terminated	
  in	
  accordance	
  with	
  the	
  terms	
  of	
  this	
  
Agreement,	
  or	
  until	
  a	
  successor	
  Escrow	
  Agent	
  is	
  appointed	
  as	
  provided	
  herein.	
  

3. Disbursements	
  

From	
  time	
  to	
  time,	
  NHESP	
  may,	
  on	
  or	
  before	
  the	
  date	
  which	
  is	
  _____________	
  years	
  from	
  the	
  
date	
  of	
  this	
  Agreement,	
  request	
  in	
  writing	
  the	
  Escrow	
  Agent	
  to	
  deliver	
  all	
  or	
  portions	
  of	
  the	
  Funds,	
  plus	
  
any	
  interest	
  thereon,	
  for	
  habitat	
  management,	
  including	
  but	
  not	
  necessarily	
  limited	
  to	
  predator	
  control	
  
to	
  provide	
  a	
  net-­‐benefit	
  to	
  the	
  Piping	
  Plvoer	
  in	
  Massachusetts.	
  	
  Upon	
  receipt	
  of	
  such	
  written	
  request,	
  
the	
  Escrow	
  Agent	
  shall	
  deliver	
  the	
  requested	
  portion	
  of	
  the	
  Funds	
  to	
  NHESP	
  or	
  any	
  party	
  designated	
  in	
  
writing	
  by	
  NHESP.	
  	
  Delivery	
  of	
  the	
  Funds	
  in	
  accordance	
  with	
  the	
  terms	
  of	
  this	
  Agreement	
  shall	
  be	
  made	
  
by	
  cashier’s	
  check,	
  or	
  by	
  federal	
  funds	
  wire	
  transfer,	
  at	
  the	
  option	
  of	
  the	
  payee.	
  

a. The	
  Escrow	
  Agent	
  may	
  make	
  disbursements	
  to	
  the	
  Depository	
  Bank	
  for	
  services	
  
rendered	
  in	
  maintaining	
  said	
  account.	
  

b. If,	
  at	
  the	
  end	
  of	
  _______	
  years	
  from	
  the	
  date	
  of	
  this	
  Agreement,	
  any	
  portion	
  of	
  
the	
  Funds	
  is	
  still	
  held	
  in	
  escrow	
  under	
  this	
  Agreement,	
  then	
  NHESP	
  shall,	
  within	
  six	
  (6)	
  months	
  
after	
  such	
  ________	
  year	
  date,	
  develop	
  a	
  plan	
  for	
  the	
  use	
  of	
  any	
  remaining	
  Funds	
  by	
  NHESP	
  or	
  
any	
  party	
  designated	
  in	
  writing	
  by	
  NHESP	
  for	
  further	
  management	
  for	
  the	
  benefit	
  of	
  the	
  Piping	
  
Plover	
  in	
  Massachusetts.	
  

c. The	
  Escrow	
  Agent	
  shall	
  release	
  any	
  remaining	
  Funds	
  to	
  NHESP	
  or	
  any	
  party	
  
designated	
  in	
  writing	
  by	
  NHESP	
  in	
  accordance	
  with	
  such	
  plan.	
  

4. Termination	
  of	
  Agreement	
  

This	
  Escrow	
  Agreement	
  shall	
  terminate,	
  and	
  the	
  Escrow	
  Agent	
  shall	
  be	
  relieved	
  of	
  all	
  liability,	
  
after	
  all	
  funds	
  in	
  the	
  Escrow	
  Account	
  have	
  been	
  properly	
  disbursed	
  in	
  accordance	
  with	
  the	
  terms	
  and	
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conditions	
  of	
  this	
  Agreement.	
  When	
  the	
  Escrow	
  Account	
  is	
  terminated,	
  the	
  Escrow	
  Agent	
  shall	
  provide	
  a	
  
final	
  accounting	
  of	
  all	
  transactions	
  hereunder	
  to	
  the	
  Parties.	
  

5. Duties	
  and	
  Liabilities	
  of	
  Escrow	
  Agent	
  

a. The	
  sole	
  duty	
  of	
  the	
  Escrow	
  Agent	
  under	
  this	
  Agreement	
  is	
  to	
  receive	
  funds	
  
from	
  ____	
  and	
  to	
  hold	
  the	
  funds	
  for	
  disbursement	
  according	
  to	
  Section	
  3	
  above.	
  	
  The	
  Escrow	
  
Agent	
  shall	
  be	
  under	
  no	
  duty	
  to	
  pass	
  upon	
  the	
  adequacy	
  of	
  any	
  documents,	
  to	
  determine	
  
whether	
  any	
  of	
  the	
  Parties	
  are	
  complying	
  with	
  the	
  terms	
  and	
  provisions	
  of	
  this	
  Escrow	
  
Agreement,	
  or	
  to	
  determine	
  the	
  identity	
  or	
  authority	
  of	
  any	
  person	
  purporting	
  to	
  be	
  a	
  signatory	
  
authorized	
  by	
  ____	
  or	
  NHESP.	
  

b. The	
  Escrow	
  Agent	
  may	
  conclusively	
  rely	
  upon,	
  and	
  shall	
  be	
  protected	
  in	
  acting	
  
on,	
  a	
  statement,	
  certificate,	
  notice,	
  requisition,	
  order,	
  approval,	
  or	
  other	
  document	
  believed	
  by	
  
the	
  Escrow	
  Agent	
  to	
  be	
  genuine	
  and	
  to	
  have	
  been	
  given,	
  signed	
  and	
  presented	
  by	
  a	
  duly	
  
authorized	
  agent	
  of	
  ____	
  or	
  NHESP.	
  	
  The	
  Escrow	
  Agent	
  shall	
  have	
  no	
  duty	
  or	
  liability	
  to	
  verify	
  
any	
  statement,	
  certificate,	
  notice,	
  request,	
  requisition,	
  consent,	
  order,	
  approval	
  or	
  other	
  
document,	
  and	
  its	
  sole	
  responsibility	
  shall	
  be	
  to	
  act	
  only	
  as	
  expressly	
  set	
  forth	
  in	
  this	
  Agreement.	
  	
  
The	
  Escrow	
  Agent	
  shall	
  not	
  incur	
  liability	
  for	
  following	
  the	
  instructions	
  contemplated	
  by	
  this	
  
Agreement	
  or	
  expressly	
  provided	
  for	
  in	
  this	
  Agreement	
  or	
  other	
  written	
  instructions	
  given	
  to	
  the	
  
Escrow	
  Agent	
  by	
  the	
  Parties.	
  	
  The	
  Escrow	
  Agent	
  shall	
  be	
  under	
  no	
  obligation	
  to	
  institute	
  or	
  
defend	
  any	
  action,	
  suit	
  or	
  proceeding	
  in	
  connection	
  with	
  this	
  Escrow	
  Agreement,	
  unless	
  first	
  
indemnified	
  to	
  its	
  satisfaction.	
  	
  The	
  Escrow	
  Agent	
  may	
  consult	
  with	
  counsel	
  of	
  its	
  choice	
  
including	
  shareholders,	
  directors,	
  and	
  employees	
  of	
  the	
  Escrow	
  Agent,	
  with	
  respect	
  to	
  any	
  
question	
  arising	
  under	
  or	
  in	
  connection	
  with	
  this	
  Agreement,	
  and	
  shall	
  not	
  be	
  liable	
  for	
  any	
  
action	
  taken,	
  suffered	
  or	
  omitted	
  in	
  good	
  faith.	
  	
  The	
  Escrow	
  Agent	
  shall	
  be	
  liable	
  solely	
  for	
  its	
  
own	
  willful	
  misconduct.	
  

c. The	
  Escrow	
  Agent	
  may	
  refrain	
  from	
  taking	
  any	
  action,	
  other	
  than	
  keeping	
  all	
  
property	
  held	
  by	
  it	
  in	
  escrow	
  if	
  the	
  Escrow	
  Agent:	
  (i)	
  is	
  uncertain	
  about	
  its	
  duties	
  or	
  rights	
  under	
  
this	
  Escrow	
  Agreement;	
  (ii)	
  receives	
  instructions	
  that,	
  in	
  its	
  opinion,	
  are	
  in	
  conflict	
  with	
  any	
  of	
  
the	
  terms	
  and	
  provisions	
  of	
  this	
  Agreement,	
  until	
  it	
  has	
  resolved	
  the	
  conflict	
  to	
  its	
  satisfaction,	
  
received	
  a	
  final	
  judgment	
  by	
  a	
  court	
  of	
  competent	
  jurisdiction	
  (if	
  it	
  deems	
  such	
  action	
  necessary	
  
or	
  advisable),	
  or	
  it	
  has	
  received	
  instructions	
  executed	
  by	
  both	
  ____	
  and	
  NHESP.	
  

d. Escrow	
  Agent	
  is	
  acting,	
  and	
  may	
  continue	
  to	
  act,	
  as	
  counsel	
  to	
  ____	
  in	
  
connection	
  with	
  the	
  subject	
  transaction,	
  whether	
  or	
  not	
  the	
  Funds	
  are	
  being	
  held	
  by	
  Escrow	
  
Agent	
  or	
  have	
  been	
  delivered	
  to	
  a	
  substitute	
  impartial	
  party	
  or	
  a	
  court	
  of	
  competent	
  
jurisdiction.	
  	
  Escrow	
  Agent	
  is	
  not	
  acting	
  as	
  counsel	
  to	
  ____	
  in	
  Escrow	
  Agent’s	
  capacity	
  as	
  escrow	
  
agent.	
  {optional}	
  

e. Each	
  of	
  the	
  Parties	
  admits,	
  acknowledges	
  and	
  represents	
  to	
  each	
  of	
  the	
  other	
  
Parties	
  that	
  it	
  has	
  had	
  the	
  opportunity	
  to	
  consult	
  with	
  and	
  be	
  represented	
  by	
  independent	
  
counsel	
  of	
  such	
  party’s	
  choice	
  in	
  connection	
  with	
  the	
  negotiation	
  and	
  execution	
  of	
  this	
  
Agreement.	
  	
  Each	
  of	
  the	
  Parties	
  further	
  admits,	
  acknowledges	
  and	
  represents	
  to	
  the	
  other	
  
Parties	
  that	
  it	
  has	
  not	
  relied	
  on	
  any	
  representation	
  or	
  statement	
  made	
  by	
  the	
  other	
  Parties	
  or	
  by	
  
any	
  of	
  their	
  attorneys	
  or	
  representatives	
  with	
  regard	
  to	
  the	
  subject	
  matter,	
  basis	
  or	
  effect	
  of	
  this	
  
Agreement.	
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6. Escrow	
  Agent’s	
  Fee	
  	
  

a. The	
  Escrow	
  Agent	
  shall	
  be	
  entitled	
  to	
  compensation	
  from	
  ______	
  for	
  its	
  basic	
  services	
  
under	
  this	
  Escrow	
  Agreement.	
  	
  The	
  Escrow	
  Agent	
  may	
  bill	
  the	
  ______	
  directly	
  for	
  such	
  
services	
  in	
  accordance	
  with	
  the	
  fee	
  schedule	
  attached	
  to	
  this	
  Escrow	
  Agreement	
  as	
  
Exhibit	
  B.	
  	
  Payments	
  for	
  services	
  provided	
  by	
  Escrow	
  Agent	
  shall	
  not	
  be	
  made	
  from	
  
Escrow	
  Funds.	
  {optional,	
  as	
  per	
  permittee’s	
  arrangement	
  with	
  the	
  Escrow	
  Agent}	
  
	
  

7. Investment	
  Risk	
  

a. In	
  no	
  event	
  shall	
  the	
  Escrow	
  Agent	
  have	
  any	
  liability	
  as	
  a	
  result	
  of	
  any	
  loss	
  
occasioned	
  by	
  the	
  financial	
  difficulty	
  or	
  failure	
  of	
  any	
  institution,	
  including	
  Depository	
  Bank,	
  or	
  
which	
  holds	
  United	
  States	
  Treasury	
  Bills,	
  or	
  other	
  securities,	
  or	
  for	
  failure	
  of	
  any	
  banking	
  
institution,	
  including	
  Depository	
  Bank,	
  to	
  follow	
  the	
  instructions	
  of	
  the	
  Escrow	
  Agent.	
  	
  Without	
  
limiting	
  the	
  generality	
  of	
  the	
  foregoing,	
  in	
  no	
  event	
  shall	
  the	
  Escrow	
  Agent	
  incur	
  any	
  liability	
  as	
  
the	
  result	
  of	
  any	
  claim	
  or	
  allegation	
  that	
  the	
  Escrow	
  Agent	
  should	
  have	
  invested	
  the	
  escrow	
  
funds	
  in	
  United	
  States	
  Treasury	
  Bills	
  rather	
  than	
  hold	
  same	
  on	
  deposit	
  at	
  the	
  Depository	
  Bank,	
  or	
  
vice	
  versa.	
  

8. Notices	
  

a. All	
  notices	
  permitted	
  or	
  required	
  by	
  this	
  Agreement	
  shall	
  be	
  in	
  writing	
  and	
  shall	
  
be	
  deemed	
  duly	
  provided	
  when	
  deposited	
  in	
  the	
  United	
  States	
  mail,	
  postage	
  prepaid,	
  certified	
  
or	
  registered	
  mail,	
  return	
  receipt	
  requested,	
  to	
  the	
  other	
  Parties	
  at	
  the	
  addresses	
  set	
  forth	
  in	
  
the	
  first	
  paragraph	
  of	
  this	
  Agreement.	
  	
  The	
  Party	
  providing	
  notice	
  may	
  choose	
  alternate	
  
methods,	
  including	
  hand	
  delivery,	
  Federal	
  Express,	
  or	
  other	
  recognized	
  overnight	
  courier.	
  	
  
Notices	
  provided	
  by	
  hand	
  delivery;	
  Federal	
  Express	
  or	
  other	
  recognized	
  overnight	
  courier	
  shall	
  
be	
  deemed	
  duly	
  provided	
  when	
  received	
  at	
  the	
  addresses	
  set	
  forth	
  in	
  the	
  first	
  paragraph	
  of	
  this	
  
Agreement.	
  

b. All	
  notices,	
  certification,	
  authorizations,	
  requests	
  or	
  other	
  communications	
  
required,	
  or	
  permitted	
  to	
  be	
  made	
  under	
  this	
  Escrow	
  Agreement	
  shall	
  be	
  delivered	
  as	
  follows:	
  

To	
  the	
  NHESP:	
  

Assistant	
  Director	
  
Natural	
  Heritage	
  and	
  Endangered	
  Species	
  Program	
  
ATTN:	
  Regulatory	
  Review,	
  CMP	
  ___(insert	
  Permit	
  Number	
  Here)	
  
Division	
  of	
  Fisheries	
  and	
  Wildlife	
  	
  
1	
  Rabbit	
  Hill	
  Road,	
  North	
  Drive	
  
Westborough,	
  MA	
  01581	
  
	
  
To________:	
  

Company,	
  Address,	
  &	
  Contact	
  numbers	
  
	
  
To	
  the	
  Escrow	
  Agent:	
  

Company,	
  Address,	
  &	
  Contact	
  numbers	
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or	
  to	
  such	
  other	
  place	
  or	
  to	
  the	
  attention	
  of	
  such	
  other	
  individual	
  as	
  a	
  Party	
  from	
  time	
  to	
  time	
  
may	
  designate	
  by	
  written	
  notice	
  to	
  all	
  other	
  Parties.	
  

9. Resignation,	
  Removal,	
  or	
  Successor	
  Escrow	
  Agent	
  

a. If,	
  for	
  any	
  reason,	
  the	
  Escrow	
  Agent	
  is	
  unable	
  or	
  unwilling	
  to	
  continue	
  to	
  act	
  as	
  
Escrow	
  Agent,	
  he/she	
  shall	
  give	
  written	
  notice	
  to	
  the	
  other	
  Parties	
  of	
  his/her	
  inability	
  or	
  
unwillingness	
  to	
  continue	
  as	
  Escrow	
  Agent.	
  	
  The	
  parties	
  shall	
  agree	
  upon	
  a	
  successor	
  agent,	
  
formally	
  appoint	
  the	
  successor	
  agent,	
  and	
  provide	
  written	
  notification	
  to	
  the	
  Escrow	
  Agent	
  of	
  
the	
  subsequent	
  appointment	
  within	
  ten	
  (10)	
  business	
  days.	
  	
  The	
  Escrow	
  Agent	
  shall	
  then,	
  within	
  
three	
  (3)	
  business	
  days	
  after	
  receiving	
  notice	
  of	
  subsequent	
  appointment,	
  deliver	
  to	
  the	
  
successor	
  escrow	
  agent	
  all	
  cash	
  and	
  other	
  property	
  held	
  by	
  the	
  Escrow	
  Agent	
  under	
  this	
  Escrow	
  
Agreement.	
  	
  Upon	
  such	
  delivery,	
  all	
  obligations	
  of	
  the	
  Escrow	
  Agent	
  under	
  this	
  Escrow	
  
Agreement	
  shall	
  automatically	
  cease	
  and	
  terminate.	
  	
  If	
  no	
  successor	
  escrow	
  agent	
  is	
  designated	
  
within	
  the	
  prescribed	
  ten	
  (10)	
  day	
  period,	
  or	
  if	
  notice	
  of	
  subsequent	
  appointment	
  is	
  not	
  received	
  
within	
  such	
  period,	
  then	
  the	
  Escrow	
  Agent	
  may,	
  at	
  its	
  option	
  at	
  any	
  time	
  thereafter,	
  deposit	
  the	
  
funds	
  and	
  any	
  documents	
  then	
  being	
  held	
  by	
  it	
  in	
  escrow	
  into	
  any	
  court	
  having	
  appropriate	
  
jurisdiction,	
  and	
  upon	
  making	
  such	
  deposit,	
  shall	
  thereupon	
  be	
  relieved	
  of	
  and	
  discharged	
  and	
  
released	
  from	
  any	
  and	
  all	
  liability	
  hereunder,	
  including	
  without	
  limitation	
  any	
  liability	
  arising	
  
from	
  the	
  Funds,	
  or	
  any	
  portion	
  thereof	
  so	
  deposited.	
  

b. The	
  Escrow	
  Agent	
  may	
  be	
  removed	
  at	
  any	
  time	
  by	
  a	
  written	
  instrument	
  or	
  
concurrent	
  instruments	
  signed	
  by	
  the	
  NHESP	
  and	
  ___	
  and	
  delivered	
  to	
  the	
  Escrow	
  Agent.	
  

c. If	
  at	
  any	
  time	
  hereafter,	
  the	
  Escrow	
  Agent	
  shall	
  resign,	
  be	
  removed,	
  be	
  
dissolved,	
  or	
  otherwise	
  become	
  incapable	
  of	
  acting,	
  or	
  the	
  position	
  of	
  the	
  Escrow	
  Agent	
  shall	
  
become	
  vacant	
  for	
  any	
  of	
  the	
  foregoing	
  reasons	
  or	
  for	
  any	
  other	
  reason,	
  the	
  Parties	
  hereto	
  shall	
  
promptly	
  appoint	
  a	
  successor	
  Escrow	
  Agent.	
  	
  Upon	
  appointment,	
  such	
  successor	
  Escrow	
  Agent	
  
shall	
  execute	
  and	
  deliver	
  to	
  his/her	
  predecessor	
  and	
  to	
  the	
  Parties	
  hereto	
  an	
  instrument	
  in	
  
writing	
  accepting	
  such	
  appointment	
  hereunder.	
  	
  Thereupon,	
  without	
  further	
  act,	
  such	
  successor	
  
Escrow	
  Agent	
  shall	
  be	
  fully	
  vested	
  with	
  all	
  the	
  rights,	
  immunities,	
  and	
  powers,	
  and	
  shall	
  be	
  
subject	
  to	
  all	
  the	
  duties	
  and	
  obligations	
  of	
  his/her	
  predecessor,	
  and	
  the	
  predecessor	
  Escrow	
  
Agent	
  shall	
  promptly	
  deliver	
  all	
  books,	
  records,	
  and,	
  other	
  property	
  and	
  monies	
  held	
  by	
  him/her	
  
hereunder	
  to	
  such	
  successor	
  Escrow	
  Agent.	
  

10. Interest	
  

a. All	
  interest	
  income	
  accrued	
  on	
  funds	
  in	
  the	
  Escrow	
  Account	
  shall	
  become	
  part	
  of	
  
the	
  Escrow	
  Account	
  and	
  shall	
  remain	
  in	
  the	
  Escrow	
  Account.	
  	
  The	
  Escrow	
  Agent	
  may	
  disburse	
  
funds	
  to	
  ___	
  to	
  pay	
  federal	
  and	
  state	
  taxes	
  on	
  accrued	
  interest.	
  	
  Said	
  disbursement	
  may	
  be	
  
made	
  by	
  the	
  Escrow	
  Agent	
  only	
  after	
  receiving	
  a	
  written	
  confirmation	
  from	
  ____,	
  with	
  a	
  copy	
  
sent	
  to	
  the	
  NHESP,	
  of	
  all	
  itemized	
  federal	
  and	
  state	
  tax	
  liabilities	
  incurred	
  by	
  interest	
  accrued	
  on	
  
the	
  Escrow	
  Account.	
  

11. Miscellaneous	
  

a. This	
  Escrow	
  Agreement	
  shall	
  be	
  binding	
  upon,	
  and	
  shall	
  inure	
  to	
  the	
  benefit	
  of	
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the	
  respective	
  Parties	
  hereto	
  and	
  their	
  successors	
  and	
  assigns.	
  

b. This	
  Agreement	
  shall	
  be	
  governed	
  by	
  and	
  be	
  construed	
  in	
  accordance	
  with	
  the	
  
laws	
  of	
  the	
  Commonwealth	
  of	
  Massachusetts.	
  

c. This	
  Agreement	
  shall	
  be	
  interpreted	
  as	
  an	
  instrument	
  under	
  seal.	
  

d. This	
  Agreement	
  may	
  be	
  executed	
  in	
  any	
  number	
  of	
  counterparts,	
  each	
  of	
  which	
  
shall	
  constitute	
  an	
  original,	
  and	
  all	
  counterparts	
  shall	
  constitute	
  one	
  Agreement.	
  

e. This	
  Escrow	
  Agreement	
  may	
  not	
  be	
  amended,	
  altered,	
  or	
  modified	
  except	
  by	
  
written	
  instrument	
  duly	
  executed	
  by	
  all	
  of	
  the	
  Parties	
  hereto.	
  

f. If	
  the	
  term,	
  condition	
  or	
  provision	
  of	
  this	
  Agreement,	
  or	
  the	
  application	
  thereof	
  
to	
  any	
  circumstances	
  or	
  party	
  hereto,	
  ever	
  shall	
  be	
  held	
  to	
  be	
  invalid	
  or	
  unenforceable,	
  then	
  in	
  
each	
  such	
  event	
  the	
  remainder	
  of	
  this	
  Agreement	
  or	
  the	
  application	
  of	
  such	
  term,	
  condition,	
  or	
  
provision	
  to	
  any	
  other	
  circumstance	
  or	
  party	
  hereto	
  (other	
  than	
  those	
  as	
  to	
  which	
  it	
  shall	
  be	
  
invalid	
  or	
  unenforceable)	
  shall	
  not	
  be	
  thereby	
  affected,	
  and	
  each	
  term,	
  condition	
  and	
  provision	
  
hereof	
  shall	
  remain	
  valid	
  and	
  enforceable	
  to	
  the	
  fullest	
  extent	
  permitted	
  by	
  law.	
  

g. Each	
  individual	
  and	
  entity	
  executing	
  this	
  Agreement	
  hereby	
  represents	
  and	
  
warrants	
  that	
  he,	
  she	
  or	
  it	
  has	
  the	
  capacity	
  set	
  forth	
  on	
  the	
  signature	
  pages	
  hereof	
  with	
  full	
  
power	
  and	
  authority	
  to	
  bind	
  the	
  party	
  on	
  whose	
  behalf	
  he,	
  she	
  or	
  it	
  is	
  executing	
  this	
  Agreement	
  
to	
  the	
  terms	
  hereof.	
  

12. Effective	
  Date	
  

a. This	
  Agreement	
  shall	
  take	
  effect	
  on	
  the	
  latest	
  date	
  of	
  execution	
  by	
  the	
  NHESP,	
  
_____,	
  or	
  Escrow	
  Agent.	
  	
  	
  

[SIGNATURE	
  PAGES	
  FOLLOW]	
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IN	
  WITNESS	
  WHEREOF,	
  the	
  parties	
  have	
  caused	
  this	
  Escrow	
  Agreement	
  to	
  be	
  duly	
  executed	
  as	
  of	
  the	
  
day	
  and	
  year	
  first	
  written	
  above.	
  
	
  
FOR	
  THE	
  MASSACHUSETTS	
  DIVISION	
  	
  
OF	
  FISHERIES	
  AND	
  WILDLIFE:	
  
	
  
	
  
	
   	
   	
   	
   	
   	
   	
  
Name:	
  	
  
Title:	
  
	
  
	
  

COMMONWEALTH	
  OF	
  MASSACHUSETTS	
  
	
  
_________________,	
  ss	
  	
   	
   	
   	
   	
   	
   ________	
  __,	
  2009	
  
	
  
	
   On	
  this	
  __	
  day	
  of	
  ___,	
  2009,	
  before	
  me,	
  the	
  undersigned	
  notary	
  public,	
  personally	
  appeared	
  
________________,	
  and	
  proved	
  to	
  me	
  through	
  satisfactory	
  evidence	
  of	
  identification,	
  which	
  were	
  
_______________,	
  to	
  be	
  the	
  person	
  whose	
  name	
  is	
  signed	
  on	
  the	
  preceding	
  or	
  attached	
  document,	
  and	
  
acknowledged	
  to	
  me	
  that	
  he/she	
  signed	
  it	
  voluntarily	
  for	
  its	
  stated	
  purpose.	
  	
  	
  
	
  
	
  

	
   	
  
Notary	
  Public	
  
My	
  commission	
  expires:	
  

	
  
	
  
	
  
	
  
FOR	
  _______	
  (proponenet):	
  
	
  
Company	
  Name	
  
	
  

By:	
   ____________.	
  
	
  
	
  
By:	
  	
  	
   	
   	
  
Name:	
  	
  	
   	
   	
  
Its:	
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   STATE	
  OF	
  ____________________	
  
	
  
________________,	
  ss	
   	
   	
   	
   	
   __________	
  __,	
  2009	
  
	
  
On	
  this	
  __	
  day	
  of	
  ___,	
  2009,	
  before	
  me,	
  the	
  undersigned	
  notary	
  public,	
  personally	
  appeared	
  
________________,	
  and	
  proved	
  to	
  me	
  through	
  satisfactory	
  evidence	
  of	
  identification,	
  which	
  were	
  
_______________,	
  to	
  be	
  the	
  person	
  whose	
  name	
  is	
  signed	
  on	
  the	
  preceding	
  or	
  attached	
  document,	
  and	
  
acknowledged	
  to	
  me	
  that	
  he/she	
  signed	
  it	
  voluntarily	
  for	
  its	
  stated	
  purpose.	
  
	
  
	
  

	
   	
  
Notary	
  Public	
  
My	
  commission	
  expires:	
  

	
  
	
  
	
  
FOR	
  THE	
  ESCROW	
  AGENT:	
  	
  
	
  
Company	
  Name	
  
	
  
	
  
By:	
  _________________________	
  
	
   Name:	
  
	
   Title:	
  
	
  
	
  

COMMONWEALTH	
  OF	
  MASSACHUSETTS	
  
	
  
______________________	
  ss.	
   	
   	
   	
   	
   	
   ________	
  __,	
  2009	
  
	
  
	
   On	
  this	
  __	
  day	
  of	
  ___,	
  2009,	
  before	
  me,	
  the	
  undersigned	
  notary	
  public,	
  personally	
  appeared	
  
________________,	
  and	
  proved	
  to	
  me	
  through	
  satisfactory	
  evidence	
  of	
  identification,	
  which	
  were	
  
_______________,	
  to	
  be	
  the	
  person	
  whose	
  name	
  is	
  signed	
  on	
  the	
  preceding	
  or	
  attached	
  document,	
  and	
  
acknowledged	
  to	
  me	
  that	
  he/she	
  signed	
  it	
  voluntarily	
  for	
  its	
  stated	
  purpose.	
  	
  	
  
	
  

	
   	
  
Notary	
  Public	
  
My	
  commission	
  expires:	
  

	
  
	
  
	
  
	
  

#	
  1556277	
  v4	
  -­‐	
  MAHLERJA	
  -­‐	
  023675/0001	
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