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PROPOSED ACTION

The proposed action of the 2013 Final Supplemental Environmental Impact Statement (FSEIS 2013)
is to adopt a process for authorizing migratory bird hunting in accordance the Migratory Bird Treaty Act
(16 U.S.C. §703-712) and the four bilateral conventions. Regulations allowing the hunting of migratory
game birds in the families Anatidae (waterfowl), Columbidae (doves and pigeons), Gruidae (cranes),
Scolopacidae (snipe and American woodcock) and Rallidae (rails, coots, gallinules and moorhens)
currently are promulgated annually. These ‘annual’ regulations include framework regulations and
special regulations, and take into consideration factors that change from year-to-year, such as abundance
and distribution of birds, times of migration, and other factors. In contrast, ‘basic’ regulations (e.g., those
that govern hunting methods, such as the gauge of shotgun that can be used, the number of shells a gun
can hold, regulations about possession and transportation of harvested birds, etc.) are promulgated and
changed only when a need to do so arises. Therefore, basic regulations are not addressed in FSEIS 2013.

The Service believes that there are seven components of the proposed action for which alternatives
can be considered regarding how annual regulations are established for the hunting of migratory birds.
The first six components deal with the fall-winter hunting season and include: (1) the schedule and timing
of the general regulatory process, (2) frequency of review and adoption of duck regulatory packages, (3)
stock-specific harvest strategies, (4) special regulations, (5) management scale for the harvest of
migratory birds, and (6) zones and split seasons. In addition, a seventh component of the proposed action
concerning the subsistence-hunting regulations process for Alaska is considered, and the impact of
cumulative harvest of migratory bird hunting on National Wildlife Refuges also is discussed.

The Service is committed to moving toward establishing increased coordination (coherence) between
the harvest, habitat, and human dimension aspects of migratory bird management. The components of the
proposed action presented in this assessment are designed to help move migratory bird management in

that direction.
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List of Acronyms

AHM
ALUS
AMBCC
AP
ASG
BBS
BPOP
CBC
CCC
CCS
CFR
CMU
CPRV
CREP
CRP
CVP
CWS
DEIS
EA
EIS
EP
ESA
FEIS
FES
FR
HIP

P

v
LCRVP
LRGV
MBTA
MCP
MQS
MSA
MSS
MSY
NAWMP
NEPA
NGO
NRCS
NWF
NWR
PCP
PCS
PHIV
PPR
RMP

Adaptive Harvest Management
Alternative Land Use Services

Alaska Migratory Bird Co-management Council
Atlantic Population

Alaska Shorebird Group

Breeding Bird Survey

Breeding Population Size

Christmas Bird Count

Commodity Credit Corporation
Call-count Survey

Code of Federal Regulations

Central Management Unit

Central Platte River Valley
Conservation Reserve and Enhancement Program
Conservation Reserve Program

Central Valley Population

Canadian Wildlife Service

Draft Environmental Impact Statement
Environmental Assessment
Environmental Impact Statement
Eastern Population

Endangered Species Act

Final Environmental Impact Statement
Final Environmental Statement

Federal Register

Harvest Information Program

Interior Population

Joint Venture

Lower Colorado River Valley Population
Lower Rio Grande Valley

Migratory Bird Treaty Act
Mid-continent Population

Mail Questionnaire Survey
Metropolitan Statistical Areas

Mineral Site Survey

Maximum Sustained Yield

North American Waterfowl Management Plan
National Environmental Policy Act
Non-governmental Organization
Natural Resources Conservation Service
National Wildlife Federation

National Wildlife Refuge

Pacific Coast Population

Parts Collection Survey

Prairie Habitat Joint Venture

Prairie Pothole Region

Rocky Mountain Population
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List of Acronyms (continued)

RWB Rainwater Basin

SAV Submerged Aquatic Vegetation

SEIS Supplemental Environmental Impact Statement
Service United States Fish and Wildlife Service

SGS Singing-ground Survey

SRC Service Regulations Committee

WBPHS Waterfowl Breeding Population and Habitat Survey
WCS Wing-collection Survey

WGC Western Gulf Coast

WHS Waterfowl Harvest Survey

WMU Western Management Unit

WPA Waterfowl Production Area

WRP Wetland Reserve Program

* Common names for hunted migratory bird species are used throughout this document. Scientific names
are provided in Appendices 3 and 4.
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Purpose of and Need for Action

CHAPTER 1
PURPOSE OF AND NEED FOR ACTION

1.1 INTRODUCTION

The Final Supplemental Environmental Impact Statement 2013 (FSEIS 2013) has been developed to
ensure that the proposed management action continues to be in compliance with the National
Environmental Policy Act (NEPA). Furthermore, this process will ensure that the proposed action does
not adversely affect populations of species covered under the Migratory Bird Treaty Act (MBTA) or
listed species and their critical habitats under the Endangered Species Act (ESA). This chapter discusses
the purpose of and need for action, background on the U.S. Fish and Wildlife Service (Service), the
planning process, which includes scoping of issues and identification of alternatives, and the legal basis

for the action.

1.2 U.S. FisH AND WILDLIFE SERVICE MISSION

1.2.1 Service Mission Statement

The mission of the Service is:

Working with others, to conserve, protect and enhance fish, wildlife, and plants and their

habitats for the continuing benefit of the American people.

The U.S. Fish and Wildlife Service is the only agency of the U.S. Government with this primary mission.

1.3 PuURPOSE OF AND NEED FOR ACTION

The purpose of and need for FSEIS 2013 is to adopt a process for authorizing migratory bird hunting
in accordance with the MBTA (16 U.S.C. §703-712) and the four bilateral conventions (see section
1.5.2). The process employs resources and information available to the Service, States, and public that
allows for adequate public involvement and timely adoption and publication of annual regulations by the
Department of the Interior for the hunting of migratory birds. The purpose will be achieved by
consideration of the following:

A. Updating the previous 1975 Final Environmental Statement for the Issuance of Annual

Regulations Permitting the Sport Hunting of Migratory Birds (FES 75; U.S. Department of the

Interior 1975) and the 1988 Final Supplemental Environmental Impact Statement: Issuance of
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Annual Regulations Permitting the Sport Hunting of Migratory Birds (SEIS 88; U.S. Department
of the Interior 1988),

B. Addressing the changes brought about by amendments to the migratory bird treaties between the
U.S. and Great Britain (for Canada - hereinafter referred to as the Migratory Bird Treaty between
the U.S. and Canada) in 1995 and between the U.S. and Mexico in 1997,

C. Considering new information and approaches to issuing annual regulations for the hunting of
migratory birds, and

D. Moving toward establishing increased coordination (coherence) between harvest and habitat

management for migratory birds.

FES 75 proposed that the Service continue the longstanding practice of issuing annual regulations
allowing the hunting of migratory birds. Several alternatives to the proposed action were considered,
including not allowing any hunting of migratory birds. FES 75 addressed the NEPA requirements for an
assessment of issuing migratory bird hunting regulations, an environmentally-related activity of
considerable socio-economic importance considered to be a major Federal action. FES 75 fulfilled the
NEPA requirements for issuing annual regulations that permit hunting during the time period then
allowed by the MBTA, from September 1-March 10 of each year. FES 75 has served as the general
programmatic foundation on which numerous Environmental Assessments (EAs) of specific regulatory
actions (Appendix 1) have been based using the NEPA principle of tiering (48 FR 34267 [July 28, 1983]).
FES 75 identified areas where additional management efforts were needed and, until the issuance of SEIS
88, served as the standard NEPA reference for the issuance of annual regulations for the hunting of

migratory birds.

SEIS 88 updated the information in FES 75 and continued to serve the purposes identified in that
document. Both documents were limited to consideration of the regulations governing the non-
subsistence hunting of migratory birds as specified in Title 50 Code of Federal Regulations (50 CFR),
Part 20, Subpart K and commonly referred to as “annual” hunting regulations. Since then, a number of
technical advances and analytical procedures have occurred that have been incorporated into the process
of estimating populations and developing predictive models to determine allowable harvest levels. In
addition, new administrative procedures have been adopted to guide the decision-making process. FSEIS

2013 examines these changes and developments.
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1.4 Score

1.4.1 Regulatory Issues to be Addressed

FSEIS 2013 will address the process used by the U.S. Department of the Interior (DOI) and the
Service to issue annual regulations for the hunting of migratory birds. Regulations governing the hunting
of migratory birds are specified in 50 CFR. FES 75 and SEIS 88 addressed only those regulations
described in 50 CFR Part 20, Subpart K, commonly referred to as “annual” regulations. The migratory
bird treaties with Canada and Mexico were amended in 1995 and 1997, respectively, to address the
harvest of migratory birds in Alaska and Canada by subsistence users. New U.S. regulations were
developed to address this aspect of migratory bird harvest and can be found in 50 CFR Part 92, Subpart
D. Since many of the same migratory bird populations are harvested under both sets of regulations,
consideration of the process for issuing annual regulations for subsistence harvest in Alaska is included in
FSEIS 2013 (Appendix 6). Finally, annual regulations for migratory bird hunting specific to the National
Wildlife Refuges (NWRs) also are issued annually under the provisions of 50 CFR Part 32, Subpart A.
To the extent that these regulations also apply to the harvest of migratory birds from the same
populations, consideration of this process is included in FSEIS 2013 as well.

Therefore, the scope of FSEIS 2013 has been broadened in comparison to FES 75 and SEIS 88 to
address the issuance of annual regulations for the hunting of migratory birds under the provisions of 50
CFR Part 20, Subpart K; 50 CFR Part 92, Subpart D; and 50 CFR Part 32, Subpart A. This has been done
to address the cumulative impacts of the entire process of issuing annual regulations for migratory bird
hunting and to address changes brought about by the amendments to the migratory bird treaties between

the U.S. and Canada and the U.S. and Mexico.

1.4.2 Regulatory Issues That Will Not be Addressed

Several issues were identified during the scoping process (section 1.6) that are beyond the intended
scope of FSEIS 2013. A subset of the issues and an explanation of why these issues are beyond the scope

of FSEIS 2013 is provided in 1.4.2.1 through 1.4.2.6.

1.4.2.1 Basic Regulations
FSEIS 2013 does not address those regulations often referred to as the “basic” regulations contained
in 50 CFR Part 20, Subpart C, which specify such issues as hunting methods. Basic regulations ordinarily

are unchanged from year-to-year and are not subject to annual consideration.
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1.4.2.2 Falconry

Falconry is considered one of the legal methods of take for migratory birds under the provisions of
the basic regulations (50 CFR §20.21). Such activity must conform to all of the applicable permit
regulations that apply specifically to falconry (50 CFR §21.28-21.30). The Service recognizes that the
taking of migratory birds by falconry is a legitimate and legal use that has very limited harvest and
therefore has a negligible impact on the resource. As such, falconry bag limits have been set as three
migratory birds per day for which open seasons have been established (43 FR 22425 [July 25, 1978)).
The Service recognizes the desire of falconers to have times available for falconry when taking by guns is
not permitted. Historically, this desire has been addressed through the establishment of extended falconry
seasons (42 FR 13317 [March 10, 1977]), essentially opening specific seasons for falconry equal to the
number of days allowed by treaty minus the number of days for which the gun season is permitted for
each migratory bird species. When the length of the gun season is equal to the treaty limit there are no
days available for extended falconry seasons, and this has been the case in some areas and in some recent
years. The treaty establishes that seasons must occur between September 1 and March 10 of a given fall-
winter period. Additionally, the treaty requirement that seasons must not exceed three and one-half
months for any species in any area is interpreted by the Service to be a total of 107 days. Therefore,
because falconry is considered simply one method of take, the Service has no latitude to offer additional

opportunity in season opening and closing dates and total season length.

1.4.2.3 Spinning-Wing Decoys

These motorized devices are of recent origin (Caswell and Caswell 2004; Ackerman et al. 2006) and
are not specifically addressed under 50 CFR §20.21 as an illegal method of take. Therefore, these devices
are considered legal by Federal regulation, although some States have instituted prohibitions of various
types. Consideration of spinning-wing decoys would require consideration of all of the various methods
and means of take of migratory birds (i.e., a review of basic regulations), which would significantly
expand the scope of FSEIS 2013. For this reason, the Service has chosen to not include a review of these

decoys.

1.4.2.4 Non-toxic Shot Regulations

The use of non-toxic shot for waterfowl hunting is the subject of an FES (U.S. Department of the
Interior 1976) and an EIS (U.S. Department of the Interior 1986). Since 1991, non-toxic shot has been
required for all waterfowl and coot hunting in the U.S. The Service does not intend to alter the preferred
alternative presently in place that prohibits the use of anything other than non-toxic shot for waterfowl

hunting. If this action were to be modified in any way, the Service would prepare a separate SEIS to
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address the issue, due to the significance of such a change to migratory birds and bird hunters. For a
complete list of approved shot types, please visit the website:

http://www.fws.gov/migratorybirds/currentbirdissues/nontoxic.htm.

1.4.2.5 Migratory Bird Hunting on Tribal Lands within the Conterminous United States

The Service also has developed a separate process for determining annual migratory bird hunting
regulations on ceded and Tribal lands (U.S. Department of the Interior 1985; 52 FR 35762 [September 3,
1985]). Although this process also is conducted annually, FSEIS 2013 will not address this process in
any additional detail because no changes to the existing process are envisioned or have been

recommended. For more information, consult Appendix 8.

1.4.2.6 Conservation Orders

Conservation orders are not hunting seasons, but recent innovations that allow times of the year
outside the period during which hunting seasons may be open (September 1 to March 10). Conservation
orders are instituted when a species or population has reached a level that is injurious to itself, other
migratory bird populations, and/or their habitats. To date, mid-continent light geese (i.e., lesser snow and
Ross’ geese), greater snow geese and resident Canada geese in the Central, Mississippi and Atlantic
Flyways are the only stocks that have reached levels requiring additional control measures. Each of these
specific cases was examined in detail in separate EISs; thus, these orders and the process of issuing

regulations for them are not addressed in this document.

1.5 AUTHORITY AND RESPONSIBILITY

1.5.1 U.S. Fish and Wildlife Service

The Service is the primary Federal agency responsible for conserving, protecting, and enhancing the
Nation’s fish and wildlife resources and their habitats. Responsibilities for some of these are shared with
other Federal, State, Tribal, and local entities. However, the Service has specific responsibilities for
threatened and endangered species, migratory birds, inter-jurisdictional fish, and certain marine
mammals, as well as for lands and waters that the Service administers for the management and protection

of these resources.

1.5.2 Policy, Authority, and Legal Compliance
The Secretary of the Interior is authorized and directed by the MBTA to determine when it is

compatible with conventions to issue regulations that allow the take of migratory birds and their nests and
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eggs (Appendix 3 provides a complete list of the currently hunted game bird species). All of the four
migratory bird conventions are applicable to the adoption of annual regulations for the hunting of
migratory birds: the Convention for the Protection of Migratory Birds with Canada (1916), the
Convention for the Protection of Migratory Birds and Game Mammals with Mexico (1937), the
Convention Between the Government of the United States of America and the Government of Japan for
the Protection of Migratory Birds and Birds in Danger of Extinction, and Their Environment (1974) and
the Convention Between the United States and the Union of Soviet Socialist Republics (now Russia)
Concerning the Conservation of Migratory Birds and Their Environment (1978).

When two or more conventions are applicable to the Service’s adoption of regulations, the Service
must ensure the action is compatible with each or, where conventions have different provisions on the
same specific issue, with the more stringent of the provisions. Each of the conventions, negotiated at
different times with four different countries, address particular issues important to each country and,
because of differing perspectives and needs, contain agreements on similar actions that are presented in
uniquely different ways.

All of the conventions include provisions for both allowing and controlling hunting, and each
identifies the migratory birds that are subject to it. The convention with Canada was amended in 1995 to
address the issue of subsistence harvest by native peoples of Canada and Alaska. Article II of the
amended convention established several conservation principles by which migratory birds will be
managed by the two countries. Included among these conservation principles are the following
statements, which maintain that migratory bird populations shall be managed, “To ensure a variety of
sustainable uses,” and “To sustain healthy migratory bird populations for harvesting needs.” The
convention also established that the closed period for migratory birds shall be between March 10 and
September 1. It further established that the season for hunting shall not exceed three and one-half
months. The Service has interpreted this in regulation to be no more than 107 days in any geographically-
defined area for any species on which open seasons are authorized. The 1995 amendment to the
convention also provides a specific exception to the closed-period requirement for subsistence users in
Alaska. This exception allows migratory birds and their eggs to be harvested by indigenous inhabitants of
Alaska. It further provides that seasons and other regulations implementing the non-wasteful taking of
migratory birds and eggs shall be established, and that indigenous inhabitants of Alaska will be provided
an effective and meaningful role in both the establishment of such regulations and in the conservation of
migratory birds.

The convention with Mexico (1937: Article I) provides for the protection of migratory birds “by

means of adequate methods which will permit, in so far as the respective high contracting parties may see
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fit, the utilization of said birds rationally for purposes of sport, food, commerce and industry.” This
convention also established a maximum period for hunting of four months and mandated the same closed
period between March 10 and September 1. However, the closed period was limited to wild ducks only
(Article II, Part D). The 1997 amendment to this convention provided for an exemption to the closed
period for indigenous inhabitants of Alaska and Canada for the take of migratory birds and their eggs,
similar to the amendment to the convention with Canada.

The convention with Japan (1974) states among other provisions under Article III, “The taking of
migratory birds or their eggs shall be prohibited...” Further, “exceptions to the prohibition of taking may
be permitted in accordance with the laws and regulations of the respective Contracting Parties in the
following cases:

(c) During open hunting seasons established in accordance with paragraph 2 of this Article;

2. Open seasons for hunting migratory birds may be decided by each Contracting Party
respectively. Such hunting seasons shall be set so as to avoid their principal nesting seasons
and to maintain populations in optimum numbers.”

The convention with Russia (1978) addresses the issue of hunting and regulations in a fashion very
similar to the treaty with Japan (1974), in that all take is prohibited unless permitted under specific
provisions that allow for the establishment of hunting seasons or other purposes. The treaty with Russia
employs language very similar to that used in the treaty with Japan. The treaties with both Russia and
Japan provide a specific exclusion from the closed period for subsistence use by indigenous people in
Alaska and the Pacific Islands.

All four conventions clearly provide for issuance of regulations governing hunting during the fall-
winter period (September 1 through March 10). In addition, the amended treaties allow for the
establishment of regulations for the use of migratory birds by indigenous people in Alaska and Canada as
an exception to the constraints outlined for fall-winter seasons. The issuance of annual hunting
regulations helps ensure the preservation of migratory birds while providing for the sustainable use of the
migratory bird resource.

This SEIS and the planning process are in compliance with NEPA, which requires Federal agencies to
consider all environmental factors related to their proposed actions. The draft of SEIS 2010 was made
available for public review and comment on July 09, 2010 (75 FR 39577-39579). All comments that
were received on or before March 26, 2011 are summarized and addressed in this final version of SEIS

2013 (see Chapter 7).

Chapter 1 Migratory Bird Hunting FSEIS 2013 7



Purpose of and Need for Action

1.6  ScoPING/PuUBLIC PARTICIPATION

1.6.1 Summary of Scoping Efforts

Scoping is the initial stage of the EIS process used to design the extent and influence of an action. On
September 8, 2005, the Service published a Notice of Intent to prepare a SEIS on the Hunting of
Migratory Birds under the authority of the MBTA (70 FR 53376-53379). On March 9, 2006, the Service
subsequently announced a total of 12 public meetings to be held across the U.S. to accept public and
agency comment on the scope and relevant issues that should be addressed in the SEIS (71 FR 12216-
12217). In addition to these public meetings, the Service established a website to receive electronic
comments and solicited written comments. The Service also announced that all comments received from
the initiation of this process on September 8, 2005 until May 30, 2006 would be considered in the
development of the SEIS. A report summarizing the scoping comments and scoping meeting was
prepared and made available on the Service’s website at:

http://www.fws.gov/migratorybirds/NewReportsPublications/Special Topics/Special Topics.html#Hunting

Regs.

1.6.2 Issue Identification

The Service sought suggestions and comments regarding the scope and substance of SEIS 2010,
particular issues to be addressed and why, and options or alternatives to be considered. In particular, with
regard to the scope and substance of SEIS 2010, the Service requested comments on the following:

A. Harvest-management alternatives for migratory game birds to be considered,

B. Limiting the scope of the assessment to fall-winter hunting (i.e., exclusion of the Alaska

migratory bird subsistence process), and

C. Inclusion of basic regulations (methods and means).

1.6.2.1 Public Scoping Meetings
Twelve public scoping meetings were held on the following dates at the indicated locations and
times:

. March 24, 2006: Columbus, Ohio, at the Hyatt Regency Columbus, 350 North High Street; 1
p.m.

° March 28, 2006: Memphis, Tennessee, at the Holiday Inn Select Downtown, 160 Union
Avenue; 7 p.m.

. March 30, 2006: Rosenburg, Texas, at the Texas Agricultural Extension Service Education
Center, 1402 Band Road, Suite 100, Highway 36; 7 p.m.

° April 5, 2006: Anchorage, Alaska, at the Howard Johnson Motel, 239 North 4th Avenue; 7 p.m.
April 6, 2006: Denver, Colorado, at the Colorado Division of Wildlife, Northeast Region
Service Center, Hunter Education Building, 6060 Broadway; 7 p.m.
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. April 10, 2006: Hadley, Massachusetts, at the Northeast Regional Office of the U.S. Fish and
Wildlife Service, 300 Westgate Center Drive; 7 p.m.

. April 12, 2006: Charleston, South Carolina, at the Fort Johnson Marine Laboratory, 217 Fort
Johnson Road, James Island; 7 p.m.

° April 19, 2006: Fargo, North Dakota, at the Best Western Doublewood Inn, 3333 13th Avenue
South; 7 p.m.

° April 20, 2006: Bloomington, Minnesota, at the Minnesota Valley NWR Visitors Center, 3815
American Boulevard East; 7 p.m.

. April 24, 2006: Salt Lake City, Utah, at the Utah Division of Wildlife Resources, 1594 West
North Temple; 7 p.m.

. April 26, 2006: Arlington, Virginia, at the U.S. Fish and Wildlife Service, 4401 North Fairfax
Drive, Room 200; 1 p.m.

) April 27, 2006: Sacramento, California, at the California Department of Fish and Game,
Auditorium, Resource Building, 1416 Ninth Street; 7 p.m.

1.6.3 Issues and Concerns Identified During Scoping

Two hundred and sixty eight communications (verbal, written or electronic) were received from
individuals, agencies, and organizations. Letters were received from 17 individuals, eight non-
governmental organizations (NGOs), nine public fish and wildlife agencies, and three non-agency
governmental entities. A total of 43 individuals spoke at the 12 public scoping meetings. Of these, 10
individuals were representatives of a public fish and wildlife agency, eight represented NGOs, five were
affiliated with a guiding/outfitter business or a fish/game/falconry club, and one was a State legislator. In
addition, 188 comments were received by electronic mail at the web site established for this purpose. In
total, 683 specific comments were received, of which 244 addressed a unique issue of concern.

The majority of individual comments received concerned falconry regulations, most generally aimed
at requesting increased opportunities for falconry take outside the period that hunting with firearms is
allowed (Table 1.1). Additional comments were received regarding the use of electronic decoys. The
majority (26) opposed the use of these devices, but several (6) were in support of their continued use.
Finally, 11 respondents recommended inclusion of annual regulations governing Alaska subsistence,

tribal regulations, or both of these processes in the SEIS.

1.6.4 Overview of Comments
After summarizing the various comments, they were grouped into the following categories (number
of unique issues/concerns falling under that category is given in parentheses):

. Scope of SEIS (70) — comments that mentioned specific items to be included in the SEIS or that
referred to the SEIS in some manner.

. Specific species (40) — comments that mentioned a specific species (e.g., Canada geese,
American woodcock, pintails, etc.).
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. Falconry (12) — comments pertaining to some aspect of the sport of falconry (mostly regarding

a desire for a longer, and separate, hunting season and the use of raptors for
purposes).

abatement

. Regulations and Adaptive Harvest Management (AHM) (13) — comments pertaining to the

hunting regulations process or to AHM.

. NWRs (7).
Hunting opportunities (11) — comments having to do with improving hunting opportunities.
. Seasons and daily bag limits (27) — comments on desired changes in seasons and

limits, many being highly localized.

daily bag

. Methods and technology (14) — comments related to various technologies (esp. spinning-wing

duck decoys) and methods of hunting, baiting, etc.
. Shot issues (6).

. Federal Duck Stamps and taxes (5) — comments related to Duck Stamp fees and hunting-related
taxes.

. Habitat and climate issues (14) — comments related to habitat conditions and effects of
changing weather patterns.

. Public involvement (3).

. Avian influenza (2).

. Miscellaneous (20).

Table 1.1. Summary of comments and concerns that were raised by more than five individuals.

Comment Frequency of occurrence
Need an extended season for falconry waterfowl hunting 73
(i.e., that is not concurrent with gun hunting)
The Service should issue special use permits for falconers to 56
take migratory birds
Falconers should be able to hunt for more than 107 days 52
Expand the falconry seasons for all migratory game bird 34
species in all flyways
Motorized decoys should be made illegal 26
The Service should evaluate the effects of spinning-wing 14

decoys on waterfowl harvest

Falconry should be the method of choice for control of

depredating and pest species; the Service should authorize 12
the use of raptors held for falconry purposes to take

depredating birds

Include Tribal hunting regulations and Alaska subsistence 11
harvest in the SEIS

California should be able to shoot more pintails; populations 11
should be better evaluated

Falconry season should run later into the year 8

SEIS — Supplemental Environmental Impact Statement
(continued)
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Table 1.1. (continued) Summary of comments and concerns that were raised by more than five
individuals.

Comment Frequency of occurrence
Scope of SEIS should not include the Alaska migratory bird 8
subsistence process
Regulations should be more conservative any time the 7

welfare of duck populations is in question
Cost of Duck Stamps should be raised 6

SEIS should include an evaluation of AHM process and
recommended frameworks for duck harvest, with parameters 6
needed to set frameworks for other migratory birds

Daily bag limits should be more conservative 6

Do not outlaw spinning duck decoys 6

SEIS — Supplemental Environmental Impact Statement
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CHAPTER 2
BACKGROUND
2.1 EvoLuTiON OF THE ANNUAL REGULATORY PROCESS: FALL-WINTER SEASON

Hunting of migratory birds was regulated by only a few States, or not at all, prior to 1918. State
regulations varied widely, and conflicts inevitably developed. Early attempts to establish Federal control
over migratory bird hunting had been unsuccessful because no clear basis for Federal authority existed
(Hawkins et al. 1984). The 1916 treaty with Canada provided the needed authority and the MBTA of
1918 implemented provisions of the Treaty. In 1918, the newly established Federal authority was
exercised by issuing annual regulations allowing hunting. The regulations were simple and brief. Most
States were offered 107-day waterfowl seasons. Daily bag limits were liberal, and generally allowed 25
ducks (any species and combination) per day. The regulations were relatively uniform among States,
affording (in principle) an equitable opportunity to hunt migratory birds. Such opportunity varied,
however, due to a number of biological and environmental factors such as climate, habitat, and the
abundance of birds.

The influence of harvest regulations on waterfowl population status has been an issue throughout the
entire history of the process. The MBTA was established on the strong belief that some regulatory
control was necessary. However, as early as 1926, Ed Nelson, Chief of the Bureau of Biological Survey,
asserted that the basic issue was not one of harvest regulation, but of habitat quantity and quality. Nelson
stated that waterfowl could not be legislated into abundance (Leitch 1978). The limitations of the MBTA
to address habitat concerns were recognized early on. This recognition led to the development of the
Migratory Bird Conservation Act of 1929, which provided for needed habitat acquisition, and the
Migratory Bird Hunting and Conservation Stamp Act (Duck Stamp Act) of 1934, which provided a
steady source of funding for refuge acquisitions under the Conservation Act.

For several years, migratory bird hunting regulations remained liberal, relatively simple, and uniform
throughout the U.S. The regulations were issued annually by the Secretary of Agriculture with little
apparent deliberation or outside influence. The pronounced period of drought in the 1930s, however,
reduced waterfowl abundance substantially, and regulations became more restrictive in recognition of the
reduced abundance. When the drought period ended, regulations were again liberalized somewhat. In the
early 1940s, severe winter weather adversely affected snipe and American woodcock populations. In
response, the snipe season was closed for several years and the American woodcock season was
substantially reduced. No quantitative measures of population status for any migratory bird species are

available for these early years of federally regulated hunting seasons. Regardless, following the drought
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years of the 1930s, regulations never completely returned to the previous liberal levels. Concerns about
habitat conditions and a growing interest in the welfare of migratory birds fostered an approach to
regulations that was relatively conservative compared to the earlier years. For example, in 1935 the duck
season was only 30 days instead of 107 and the daily bag limit was 10 birds instead of 25. Seasons were
closed for canvasbacks and redheads in 1936 and 1937. Throughout the 1930s and 1940s, regulations
remained relatively simple and uniform among the States.

Important developments that influenced the process of issuing annual hunting regulations occurred in
the 1940s and 1950s. Following World War II, the Service acquired surplus military aircraft, and
military-trained pilots were hired as pilot-biologists. During the late 1940s and early 1950s, the Service
experimented with spring waterfowl counts on the breeding grounds, where paired birds dispersed during
nesting and rearing of young. Meanwhile, biologists assigned to ground surveys gathered data to be used
in adjusting the aerial survey findings. In the spring of 1955, the Service and its cooperators launched the
first coordinated annual waterfowl survey of the North American waterfowl breeding grounds. This
survey effort and its results have been instrumental in guiding the North American waterfowl
management program for a half-century. As the new field of wildlife management gained stature, State
and Federal agencies responsible for managing migratory birds expanded. Reliable funding sources, such
as the Federal Aid in Wildlife Restoration Act of 1937 (Pittman-Robertson Act), enabled agencies to
develop monitoring programs, conserve habitat, and establish management programs based on sound
biological information. Among these programs were banding projects and survey programs for
waterfowl, American woodcock and mourning dove populations. For the first time, these programs
provided quantitative population data on which to base regulatory decisions. The Duck Stamp program,
initiated in 1934 as a source of revenue for habitat conservation, also provided a means of sampling
waterfowl hunters because all hunters aged 16 years or older were required to purchase a Duck Stamp.
Beginning in 1952, the Service’s Waterfowl Harvest Survey (WHS) began providing annual estimates of
the waterfowl harvest.

As State involvement and investment in migratory bird programs grew, expectations for greater State
participation in the annual regulatory process also developed. Rather severe restrictions issued by the
Service in the late 1940s, for example, when the duck daily bag limit went from ten to four in two years,
increased the States’ interest in having a greater voice in the process. In recognition of this interest, and
due to regional differences in hunting conditions and the increased information regarding population
status, the Service developed a new approach to setting annual regulations. Beginning in 1947, the
Nation was divided into four “flyways” (Figure 2.1) for the purpose of setting hunting regulations. In
1948, Central Flyway States formally organized as the Central Flyway Council to achieve goals more
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effectively and to participate fully in the formulation of annual hunting regulations for migratory birds
(Appendix 2). In 1952, the other States organized along flyway lines into Flyway Councils, and the

National Waterfowl Council was established in 1953.

Waterfowl Administrative Flyways

Figure 2.1. The Waterfowl Administrative Flyways.

As a result of the developments of the 1940s and 1950s, management capabilities increased,
knowledge of migratory bird populations was improved, and State interests were organized along flyway
lines. These developments led to hunting regulations that were more complex and less uniform across the
U.S. Flyway-specific regulations were developed in response to differences in abundance of birds, hunter
demography, climate, and other factors within each flyway. The result was a gradient, wherein the
Pacific Flyway had the most liberal regulations (e.g., longer season lengths and higher daily bag limits)
and the Atlantic Flyway had the leaSt. Although these differences resulted in varying levels of
opportunity to hunt migratory birds among flyways, the differences generally were accepted. In essence,
the rationale was that there were fewer hunters relative to the abundance of birds in the western flyways
than in the eastern flyways and hence, less pressure on western stocks (a stock is a species, population, or
portion of a population that is treated separately for harvest management purposes). Regulatory equity
within flyways was maintained. The implementation of the flyway concept and increased State
participation did not resolve all matters associated with issuing annual regulations, but it was viewed as
being substantially better than before when the Service unilaterally set regulations that were nationally

uniform, with the exception of the dates during which birds could be hunted.
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The regulatory process continued to evolve during the 1960s. Mourning dove management units
(Figure 2.2), similar to waterfowl flyways and based on knowledge of mourning dove demographics,
were established and differentiation of dove regulations among units ensued. Special studies and survey
improvements advanced knowledge and increased management capabilities. The belief that mortality due
to hunting was additive to natural mortality generally was accepted and this belief was reflected in the
setting of annual hunting regulations. Waterfowl season lengths and daily bag limits were adjusted

annually in response to population changes based on this widely held belief.

Figure 2.2. Mourning Dove Management Units showing hunting and non-hunting States.

Throughout most of the 1960s, waterfowl populations were low and, consequently, regulations were
restrictive. The lack of harvest opportunity led to an interest in enhancing opportunity by exploiting
stocks perceived to be lightly harvested through the use of new harvest strategies, such as special
regulations and bonus bag limits. Some of these new strategies were developed through experimental
seasons and data-gathering, while others were based more on the presumption that the additional harvest
would not negatively impact the targeted stocks. The low level of waterfowl populations accelerated
public and private efforts to preserve habitat and to assure their sustainability. In an effort to provide
additional harvest opportunity on lightly-harvested mallard stocks, the Columbia Basin (Pacific Flyway)
and the High Plains (Central Flyway) Mallard Management Units were established within the two
western flyways. These regional harvest units resulted in intra-flyway regulatory differences.

American woodcock abundances declined during the 1970s and two management units were created
(Figure 2.3), leading to differential woodcock regulations in the two units. Migratory bird survey
information continued to improve and numerous additional studies led to increased understanding of

migratory bird populations. Technological advances, particularly the expansion of computer technology,
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led to new, more powerful analytical techniques that assisted in both describing and understanding the
data regarding migratory bird populations. A competing view of the impact of harvest on subsequent
migratory bird populations was developed, and suggested that harvest mortality was largely compensated
for by other forms of mortality in migratory bird populations. That is, harvest pressure up to a certain
level would not negatively impact populations because natural mortality would decline in response to the
birds removed due to harveSt. Annual regulations were issued more on the basis of population goals and
harvest guidelines and less in automatic response to population change. Waterfowl abundances were
higher in the 1970s than they were in the 1960s, but had not reached the large sizes of the 1950s. Harvest
demand was high, with record numbers of waterfowl hunters participating. During this time, population
management was refined to smaller scales and defined in plans. Cooperative Flyway Management Plans
began being developed in the early 1980s. In addition, the use of special harvest strategies, such as the
point system, increased considerably in order to more effectively exploit the “lightly utilized” stocks.
Some restrictions were imposed to protect declining species, such as the American black duck. Within
flyways, a third level of differential regulations came into being, with State-specific exceptions, such as
special duck seasons in some individual States. A fourth level of differentiation became common as the
use of zoning (see section 2.1.1.6) within States was developed and significantly expanded. In response,

annual hunting regulations increased in complexity and length.

EASTERN

. SURVEY
COVERAGE

BREEDING
RANGE

Figure 2.3. American woodcock Management Units showiné/breeding range and Singing-ground Survey
coverage.
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Flyway Councils began to play a much larger role in the development of annual regulations during
the 1970s. Awareness of environmental issues by the general public increased, as did greater interest in
the annual regulatory process. The regulatory process came under the purview of NEPA and was
conducted in a more open manner. Consequently, not only did regulations become complex during the
1970s, but the associated administrative process became more intricate and transparent as well. The
1970s was the peak period for special regulations, as more States took advantage of existing harvest
opportunities and sought additional ones.

Beginning in 1979 in Canada and in 1980 in the U.S., the two Federal governments initiated the
Stabilized Regulations Program to better understand the relationship between harvest and natural
processes in determining waterfowl abundance in the absence of annual changes in season lengths and
daily bag limits. This program lasted through the 1984-85 hunting season. The results of the program
reaffirmed the need to emphasize both habitat and harvest management to ensure the future welfare of
hunted migratory bird populations. The program also greatly enhanced the understanding of mallard
population dynamics. The conclusion of the stabilized regulations period coincided with another drought
period and waterfowl populations declined markedly. This decline led to the development of more
restrictive regulations, and many special regulatory alternatives (e.g., point system and bonus bag limits)
were suspended. American woodcock numbers also declined during this period, particularly in the
Eastern Management Region, and woodcock regulations became more restrictive. In addition, indices of
mourning dove abundance were declining at this time, particularly in the Western Management Unit, and
regulations became more restrictive for this species as well. Additional restrictions were imposed in
1988, and season structures were modified to further curtail harvest by restricting framework opening and
closing dates and shooting hours. These restrictive measures were very unpopular and were relaxed in
subsequent years.

Waterfowl populations began to rebound in the early 1990s, due, in part, to better habitat conditions.
These improved conditions were the result of wildlife-friendly agricultural programs, natural variation in
weather, and intensive efforts to conserve and restore important habitats for waterfowl. This rebound
resulted in interest on the part of waterfowl hunters and State organizations in restoring many of the
special harvest opportunities that had been restricted in the late 1980s. The Service reviewed several
approaches, including the use of framework dates, shooting hours, teal seasons, the point system, special
scaup seasons and scaup bonus bag limits. During this same period, the Service prepared and finalized
the 1988 Supplemental Environmental Impact Statement (SEIS 88), updating the original 1975 Final
Environmental Statement regarding the hunting of migratory birds. When considering alternatives for

regulating the hunting of migratory birds, the Service’s preferred alternative was the use of stabilized
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regulations (SEIS 88, page 80) with the controlled use of special regulations. Based on the Service’s
review of many of these special regulations, most were eliminated or constrained to some degree. During
discussions regarding framework dates and shooting hours, the Service concluded that these regulations
could be used to help regulate harvests, but also recognized the pronounced desire of the Flyway Councils
to standardize and stabilize these regulations. This review also led to considerable discussion among the
Service, Flyway Councils, and several individual States regarding what appropriate framework dates
should be employed. The end result of these discussions was the establishment of a set of framework
dates that would be reviewed annually, but would remain constant under most population levels
experienced historically. Shooting hours were approached in the same way and standardized at one-half
hour before sunrise until sunset for most regular waterfowl seasons.

The Service and the Flyway Councils began a technical review of potential methodologies to
determine appropriate stabilized harvest regulations for waterfowl following the adoption of SEIS 88, and
established a working group to address this issue. After several years, results of assessments from this
group resulted in a recommendation to depart from the concept of stabilized regulations, and culminated
in the adoption of an adaptive process for the management of duck harvests (see section 3.1). This AHM
process has been used to determine appropriate duck harvest regulations since that time. Although this
process has continued to evolve, the general approach is believed to be the best mechanism for
establishing appropriate harvest regulations, not only for ducks but for other waterfowl and other

migratory birds as well.

2.1.1 Components of Annual Regulations

The MBTA specifies that when adopting hunting regulations, the Secretary give “due regard” to the
distribution, abundance, and flight lines of migratory birds, among other considerations. These
considerations, especially abundance, can change from year to year, providing the logic for promulgating
regulations annually. Thus, an assessment of the status of migratory bird populations is conducted
annually before regulations are developed. This annual assessment helps assure that regulations are
appropriate while achieving the objective that harvests of migratory birds are kept at levels compatible
with the birds’ ability to withstand such harvest pressure, and at the same time maintain abundances

specified in management plans.

2.1.1.1 Framework Dates for Fall-Winter Seasons
Framework dates are defined as the earliest and latest dates within which States may hold hunting
seasons. Although the MBTA requires dates to fall between September 1 and March 10, most framework

dates, particularly for ducks and geese, have