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     January 23, 2001

Mr. James Gooder, Forest Supervisor

U. S. Department of Agriculture - Forest Service 

National Forests in Alabama

2946 Chestnut Street

Montgomery, AL 36107-3010

Dear Mr. Gooder:

The U. S. Fish and Wildlife Service (Service) has attended several field trips to National Forest lands and reviewed your November 27, 2000 package including a report of Southern Pine Beetle (SPB) suppression efforts, discussion of implementation of Biological Opinion (BO) protective measures, a report on measure of incidental take of trees designated for retention on National Forests in Alabama (NFAL), and a request for modification of the 12/99 BO.  Work, related to formal consultation under Section 7 of the Endangered Species Act (ESA) of 1973, as amended, (16 U.S.C. 1531 et seq.), began in February 1999.  The presence of endangered bats on the Bankhead National Forest were confirmed in the winter of 1999 and 2000 in Armstrong and Backward/Confusion Caves.  

Measures to protect bats and their habitat were developed by NFAL (either independently or in conjunction with the Service) and were reviewed/accepted by the Service for use by the NFAL.  Questions have been raised regarding the large number of hardwoods that were designated for retention in SPB suppression areas.  Specifically, does the retention of a large number of hardwoods scattered throughout the SPB treatment zone adversely impact efforts to implement Desired Future Conditions (DFC) when the DFC calls for restoration and/or enhancement of native pine species?  Most pine species are not very shade tolerant and would, therefore, not be expected to respond positively to heavily shaded areas that have been subjected to SPB suppression efforts and have a large number of standing, live hardwoods retained within the treatment cut zone (i.e., outside the core and extending to outer treated boundary).  

The Bankhead National Forest reserved/retained an average of 17 trees per acre across the northern and southern sections (combination of standing, live hardwoods over 9" dbh and snags). The Talladega and Shoal Creek Ranger Districts of the Talladega National Forest reserved/retained an average of 9.5 trees per acre (combination of standing, live hardwoods over 9" dbh and snags).  The Oakmulgee Ranger District of the Talladega National Forest reserved/retained an average of 6.5 trees per acre (combination of standing, live hardwoods over

9" dbh and snags).  The Conecuh and Tuskegee National Forests did not have the epidemic outbreak of SPB as did the other districts.  

The Reasonable and Prudent Measures and Terms and Conditions described in the BO are non-discretionary, and must be undertaken by the NFAL so that they become binding conditions of any contract or permit issued to an applicant, as appropriate, for the exemption in section 7(o)(2) to apply.  If the NFAL:  1) fails to assume and implement the terms and conditions, or 2) fails to require NFAL, or an applicant, to adhere to the terms and conditions of the incidental take statement through enforceable terms that are added to the permit or grant document, the protective coverage of section 7(o)(2) may lapse (page 21 of the BO).  

New information related to measure of incidental take shows that NFAL has exceeded the level of take provided for in the 12/99 BO.  After a year of "on the ground" application of these non-discretionary measures, it is the mutual decision of NFAL and the Service that some modifications need to be made to the BO.  By means of this letter, we offer the following change in extent of Incidental Take and additions/clarifications to the Terms and Conditions related to SPB suppression efforts (only) to be incorporated into the 12/99 BO concerning habitat protection for Indiana bats (Myotis sodalis):
“Incidental Take”

“Take” is the felling, or knocking over, of any trees designated for retention (in both timber sales and for SPB suppression activities).  Incidental take is defined as take that is incidental to, and not the purpose of, the carrying out of an otherwise lawful activity.

Level of Incidental Take in SPB suppression areas (Note:  this does not apply to 
regeneration/reforestation plans - it only pertains to harvest operations in areas to 
be marked, treated, and/or monitored for SPB control) will be accounted for in a 
manner similar to requirements of timber sales outlined in the BO and clarified by 
the following minimums (i.e., any tree causing the count to drop below these 
specified minimums will count toward incidental take):

· Gulf Coastal Plain Forests (Conecuh NF, Tuskegee NF, and Oakmulgee Ranger District):  If conditions exist, two (2) existing, or created, snags per acre and two (2) additional live trees per acre designated for retention (live trees designated for retention should be species preferred by Indiana bats, as listed in the 12/99 BO - also, should be 12" dbh or greater, or the largest trees available on the site, and may be located within the core area or within the buffer or treatment zone).

Cumberland Plateau (southern section) and Appalachian Ridge and Valley Forests (Bankhead NF - South of Hwy 278 and Talladega and Shoal Creek Ranger Districts):  If conditions exist, four (4) existing, or created, snags per acre and four (4) additional live trees per acre designated for retention (live trees designated for retention should be species preferred by Indiana bats, as listed in the 12/99 BO  - also, should be 12" dbh or greater, or the largest trees 

· available on the site, and may be located within the core area or within the buffer or treatment zone).

· Cumberland Plateau (northern section) (Bankhead NF - North of Hwy 278):  If conditions exist, six (6) existing, or created, snags per acre and ten (10) additional live trees per acre designated for retention (live trees designated for retention should be species preferred by Indiana bats, as listed in the 12/99 BO - also, should be 12" dbh or greater, or the largest trees available on the site, and may be located within the core area or within the buffer or treatment zone).

Snags and/or live trees designated for retention will be clustered in, or immediately 

adjacent to, the core (area where the SPB attack started and bugs have vacated the 
trees), unless a large (>16" dbh) tree, of a species preferred by Indiana bat, occurs 
within the treatment cut zone.  In this case, the large preferred species tree will be 
protected indefinitely, no matter where it occurs in the SPB spot.  If a cluster of 
preferred species of hardwoods exists within the treatment zone and are needed to 
reach the desired number of retention trees, they should be protected also.  
Implementation of this method will likely result in the core area being made larger 
in order to provide for the necessary retention trees.  However, this should make 
protection of the trees marked for retention much easier and less labor intensive.  
It was apparent from Service site visits on NFAL lands that the core areas in most 
all of the SPB spots had been very well protected - one known exception where 
the contractor accidentally cut the entire core area.  The marking/counting of 
reserve trees, by the method outlined here, should aid NFAL by reducing 
personnel time necessary to document that the prescription has been followed and 
would allow for a rapid determination of incidental take while still protecting 
habitat 
requirements of forest bats.  This modification should speed up operations 
so that 
NFAL can treat more spots than they were able to treat in 2000.  It should 
also be easier for employees detailed in from other forests to implement more 
simplistic retention/marking guidelines.    

If these conditions do not exist (i.e., number of snags or trees to be designated for

retention does not occur at individual site), it should be documented on marking 

tally sheet.  The Forest Biologist will then be notified by the District Biologist and

will, in turn, notify the Service on a semi-annual basis.


The level of incidental take will be modified to be a count on a fiscal year basis (fiscal 


year will end on September 30 and will start with zero (0) on October 1 of each 


year).  The Service feels that the modified method of marking trees for retention 


and the new method of counting/reporting take trees will reduce the likelihood of 


NFAL exceeding an authorized level of incidental take of 100 trees per fiscal year. 


The Service realizes that a single incident of cutting the entire core area could 


result in a high number of take trees.  The Service should be notified when the



annual take tree count reaches 65 so that the agencies can design and implement 


extra precautions.


The Land and Resource Management Plan for NFAL is currently slated for revision.  


Therefore, case-by-case ESA consultation with the Service during the preparation 


of new, or implementation of existing, regeneration/reforestation plans will be 


conducted.  At such time a decision will be made regarding DFCs and continued



protection of habitat required by forest bats and other threatened/endangered 


species.    


Logging debris shall not be intentionally piled or disposed of within five (5) feet of any 


tree designated for retention.


SPB suppression efforts should focus solely on the control of SPB while still protecting 


species listed under ESA.  Therefore, "contract add scale" will only be 



implemented following biological review of the site for threatened and 




endangered species concerns.


Any part of the 12/99 BO not directly related to topics modified by this letter will remain 


in effect as when written.

"Other Concerns" relating to 11/27/2000 letter and 12/10/1999 BO


The implementation guidelines provided by NFAL in your November 27, 2000 letter are 


acceptable to the Service, but may need to be changed somewhat when the 



modifications set forth in the previous section are finalized.


If a bat is seen vacating a tree being cut, or a neighboring tree, actions at that site will be 

ceased and the District Biologist, Forest Biologist, and the Service will be notified immediately.  Arrangements will then be made between NFAL and the Service to identify the species and determine appropriate actions to be taken.


NFAL should continue efforts to determine use of its lands by Indiana and/or gray bats 


during hibernation, reproductive, and pre-hibernation seasons so that forest 


management decisions can be made to minimize effects on these endangered bats.


The Service does not feel like we have enough information to make a decision on the 


adequacy of the streamside management zone amendment to the Forest Land and 


Resource Management Plan for NFAL in protecting overall watershed health and 


any threatened or endangered species dependent on these watersheds.  We support 

your suggestion that the "blanket" agreement issued by this office be re-evaluated 


in the near future.  Further we agree with your recommendation that a review be 


conducted with specialists within NFAL and a report of findings and 



recommendations be provided to this office in the near future to work toward a 


final decision on this issue.  At this time, we would, however, like to request that 


no logging operations, even SPB suppression efforts, be conducted within the 


"reserve" section of SMZs (as defined in the amendment) until an agreement can 


be reached.  If SPB spots move across a stream, suppression efforts may be moved 

to the other side of the stream.  Also, the need to fell any trees documented to be 


infested with SPB in the "reserve" section should be evaluated on a case-by-case 


by the forest fisheries biologist, forest biologist, or forest ecologist (these trees 


may provide an excellent source of large woody debris to provide additional 


habitat for aquatic species where this debris may be lacking). 

Please keep us informed of your action regarding this matter.  Should you need further assistance, please contact Ms. Lori Wilson by e-mail at lori_m_wilson@fws.gov or by phone at 334-441-5181, ext. 29.

Sincerely,

Larry E. Goldman

Field Supervisor

CC:
Lori Wilson, Daphne, AL Field Office



Joe Johnston, Fish and Wildlife Service RO, Atlanta, GA


Jim Widlak, Cookeville, TN Field Office



Earl Stewart, Shoal Creek Ranger District, Heflin, AL


Bob Currie, Asheville, NC Field Office



Dennis Krusac, Forest Service RO, Atlanta, GA








