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|. Purpose

This Agreement is designed (1) to improve
coordination of the agencies compliance with the
Endangered Species Act (ESA) for actions
authorized, funded, or carried out by EPA under
sections 303(c) and 402 of the Clean Water Act
(CWA), and (2) to provide clear and efficient
mechanisms for improved interagency
cooperation, thereby enhancing protection and
promoting the recovery of threatened and
endangered species and their supporting
ecosystemns, and reducing the need for future
ligting actions under the ESA. Throughout this
Agreement, “ Service’ or “ Services’ shdl refer to
the Fish and Wildlife Service (FWS) and/or
Nationa Marine Fisheries Service (NMFS), as
gppropriae. In this Agreement “States’ refersto
States, Territories and Commonweslths that
qudify as States for the programs covered by this
Agreement, and “Tribes’ refersto Tribes that
qudify for treetment in the same manner as States
under section 518 of the CWA.

I1. Goals and Objectives

This Agreement is intended to accomplish the
following:

Use ateam gpproach at the nationd, regiond,
and fidld office levels to restore and protect
watersheds and ecosystems to achieve the goas
of the ESA and CWA,;

Improve the framework for meeting
respongbilities under section 7 of the ESA,;

Enhance the existing processin place to protect
and recover Federdly-listed and proposed
gpecies and the ecosystems on which they

depend,;

Improve methods for coordinating compliance
with sections 303(c) and 402 of the CWA and
section 7 of the ESA,;

Streamline the Federa agency coordination
process to minimize the regulatory burden,
workload, and paperwork for dl involved parties;

Ensure a nationdly consistent coordination
process that dlows flexibility to ded with
Ste-specific issues,

Develop mechanisms for EPA participation in the
development and implementation of recovery
plans for Federally-listed species threatened by
physica, chemicd or biologicd impairment of
waters of the United States,

Provide mechanisms for the Services
participation in development of water qudity
criteria and Standards recognizing any unique
requirements for listed and proposed species and
designated and proposed critical habitat;

I dentify a collaborative mechanism for planning
and prioritizing future CWA/ESA actions and
resolving any potentia conflicts or disagreements
through a structured time-senditive process at the
lowest possible level within the agencies.

[11. Guiding Principles

The ESA setsforth the god of protecting and
recovering threatened and endangered species
and the ecosystems upon which they depend. It
places responsibility on al Federd agencies,
including EPA and the Services, to meet that
god. The Clean Water Act (CWA) satsfortha



god of restoring and maintaining the chemicd,
physicad and biologica integrity of the Nation's
waters. Sections 303(c) and 402 of the CWA (as
well as other provisons) are directed toward
achieving thisgod.

EPA and the Services find the god's of the CWA
and ESA compatible and complementary, and
are entering into this Agreement to affirm a
partnership to enhance the redization of the gods
of both Acts. This partnership will aso seek to
effidently and effectively fulfill the requirements of
section 7 of the ESA.

The primary principle underlying this Agreement
is cooperative partnership. The ESA requiresthe
involvement of al Federd agenciesin the
protection and recovery of our Nation's unique
biologicd resources. Asaresult of this
Agreement, the Sgnatory agencieswill better
coordinate their efforts and will make it easier for
the regulated community and other partnersto
work with them in achieving the purposes of the
CWA and ESA.

While States and Tribes play a critica rolein the
adminigration and implementation of sections
303(c) and 402 of the CWA, they are not
ggnatories to this agreement, which only
addresses EPA’ s and the Services
respongbilities under section 7 of the ESA. The
Services and EPA remain committed to working
with the States and Tribes collaboratively at dl
levels to ensure that both the CWA and ESA are
implemented in amanner thet fulfills the gods of
both statutes in atimely and efficient manner.

V. Authorities

A. Fish and Wildlife Service and Nationd Marine
Fisheries Sarvice Authorities

This Agreement relates to the following
authorities of the Services: Section 7 of the
Endangered Species Act of 1973, as amended
(16 U.S.C. 1531-1544).

B. Environmenta Protection Agency Authorities

This Agreement relates to the following
authorities of EPA: Sections 303(c), 304(a) and
402 of the Clean Water Act, as amended, 33
U.S.C. 1251-1387.

C. Resrvation of Authorities

This Agreement does not modify existing Agency
authorities by reducing, expanding, or transferring
any of the statutory or regulatory authorities and
respongbilities of any of the Sgnatory agencies.

V. Provisons and Understandings

A. Procedures to Facilitate Interagency
Cooperation

EPA and the Servicesintend to work
cooperatively to achieve their mutualy shared
objectives of protecting the quality of waters of
the United States and species that depend on
those waters. To facilitate collaboration among
agency fidd and regiond gteff for planning and
prioritizing future CWA/ESA actions and
resolving any potential conflicts or disagreements
through a structured, time-sengitive process a the
lowest possible levd, the agencies will follow the
coordination and elevation procedures described
below.



1. Loca/Regiond Coordinating Teams

The regiond offices of EPA and the Services will
edtablish coordinating teams, including
representation from field offices, to foster early
and recurring collaboration on various activities
related to the CWA and the ESA. These teams
will, as appropriate:

a Meet a least twice annudly;

b. Identify upcoming workload requirements.
This didogue will dlow Sgnatory agenciesto
become aware of and provide input on upcoming
activities such as annud work plans, triennid
water qudity standards reviews, recovery plan
preparation, proposed State or Tribal program
assumptions, proposed listings, or proposed
habitat conservation planning efforts;

c. Identify high priority areas of concern and
opportunities for cooperation;

d. Assigt one ancther in determining which
categories of NPDES permits should be identified
for review by EPA and the Servicesfor
endangered species concerns, including waters of
high concern in eech State that should be
prioritiesfor EPA oversght; and how to identify,
in cooperation with States and Tribes, the
available information for evauating effects of
permitted discharges on species,

e. ldentify current and future research needs and
determine which of these research needs are
appropriate to convey to the research
coordinating committee and which are
appropriate for local or regiona accomplishment;

f. Identify training needs,

g. ldentify ways to reduce the impacts of
proposed agency actions on endangered and
threatened species, and

h. Assig the overaght pand in conducting a
programmatic review of EPA’s authorities and
identifying ways that EPA can more fully utilize
those authorities to carry out programs for the
conservation of listed species.

Each of these locd/regiona coordinating teams
will develop mechaniamsto fadilitate Sreamlining
of various work activities as appropriate to the
loca circumstances. Such streamlining should
facilitate early exchange of information, early
prioritization of workload, and early identification
of potentid problems. Each locd group should
develop mechanisms to work with States and
Tribes, as gppropriate, concerning such things as
candidate conservation agreements, recovery
planning, triennid reviews, and annud CWA
priorities. Local/regiona coordinating teams may
develop mechanismsto involve other Federd
agencies such asthe U.S. Army Corps of
Engineers, the Forest Service, the Federal Energy
Regulatory Commission, and non-Federa
stakehol ders whose actions and interests may
impact the CWA/ESA issues.

2. Interagency Elevation Process

The following procedures shdl be utilized to
elevate any conflict or disagreement between the
agencies arising with regard to the activities
addressed by this agreement, including forma or
informal section 7 consultations, as well as
dissgreements arising in section 7 consultations
on EPA actions under the CWA that are not
specifically addressed by this agreement. The
procedures



may be used to review matters such asthe
content of biologica eva uations or supporting
anadyses prepared by EPA or biologicd opinions
prepared by the Services. However, the
elevation process does not impair in any way the
ultimate authority of EPA or the Servicesto issue
decisons or render determinations that are within
each agency’ s authority under the CWA and the
ESA. Whiledecisonsby dl leves including
decisonsto devate, will be made by consensus
to the greatest extent practicable, any one agency
can initiate the elevation process. Elevation
should be initiated so that al applicable deadlines
may be met, taking into account subsequent
levels of review. In any devation, the agencies
will jointly prepare an eevation document that
will contain ajoint atement of facts and
succinctly state each agency's position and
recommendations for resolution. If the agencies
are aware of adispute, they will defer taking find
action, where condstent with applicable legd
deadlines, to alow the issue to be resolved
through the eevation process.

The time periods specified below are intended to
facilitate expeditious resolution of the issues.
These time periods should be shortened when
necessary for any agency to meet applicable lega
deadlines. The time periods begin to run on the
date that the elevating agency or agencies notify
the next level of the devation request. All
prescribed time frames in the elevation process
can be waived by the mutua consent of the
participants at any level when the participants
believe that progress is being made and that
resolution at thet leve is ill possible.

a Leve 1: TheLevd 1 review team conssts of
gaff personnel from EPA and FWS and/or
NMFS and fidd unit line officers or staff

supervisors, (i.e., for NMFS, branch/division
chiefs; for EPA, branch chiefs; and for FWS,
fidd office supervisors). The overdl god isto
design actionsto avoid and/or minimize adverse
impactsto listed species by jointly working on
biologica evauations, concurrences and
biologica opinions for such actions. Generd
functions include those specified in section V.A.L.

Any contentious issues will be discussed with an
attempt to resolve them without elevation. If
disputes cannot be resolved among the Level 1
team members, the issue will be raised with the
Leve 2 review team as soon as possible,

b. Level 2: The Leve 2 review team consgts of
al regiona executives (i.e.,, for NMFS and EPA,
regiond adminigtrators; and for FWS, regiona
directors). Their function is to resolve any
elevated disputes within 21 days of notification of
elevation by Levd 1 teams, or sooner as
necessary to meet mandatory deadlines, and
serve as key advisors on policy and process. The
Leved 2 team (i.e, the regiond executives) may
confer with field unit line officers or saff
supervisors (e.g., for NMFS, branch/division
chiefs, for EPA, branch chiefs; and for FWS,
field office supervisors) in making any decisons
on the elevation. If issues are not resolved by the
Leve 2 team, theissue will be devated for
Headquarters Review.

c. Headquarters Review: Thisreview conssts of
the Director of NMFS (Assstant Administrator
for Fisheries, Nationd Oceanic and Atmospheric
Adminigration, NOAA), the Director of FWS,
and the Deputy Assistant Adminigtrator of Water
a EPA or ther representatives. These officids
shdl atempt to issue a decison resolving the
issue within 21 days after devation. Decisons will
be binding upon the agencies fidd gaffs. Agency



adminigtrators or their designees shdl make every
attempt to resolve the dispute before devation,
where necessary, to the Assistant Secretaries of
the Departments of Interior/ Commerce and the
Assgant Administrator of EPA. Where
determined to be appropriate (e.g., where the
results of the eevation would provide ussful
guidance to agency dtaff), the decison on the
eevation should be memoridized in writing and
circulated among Agency daff to serve as
guidance for future decisons. Assgant
Secretary(s) and Assistant Administrator shall
resolve any issues within 21 days of devation.
The authority to render any decison thet is
subject to eevation rests with the agency
exercisng the gatutory or regulatory authority in
question.

3. Oversght Pand

The Oversght Pand congsts of regiond and
headquarters personnel from each individua
agency. The pand provides oversght and
coordination for al agpects of this agreement. Its
functionsinclude, but are not limited to:

(1) Maintaining and updating process guidance;

(2) Addressing issues about process
implementation;

(3) Incorporating/identifying improvements and
revisonsinto the process,

(4) Convening interagency scientific/technica
reviews, as appropriate;

(5) Fadilitating reaching consensus on particular
issues a any level upon requests by personnel at
that leve;

(6) Reviewing and evaluating, a least on an
annud basis, the Agreement and its
implementation by the three agencies, and

(7) Assoon as s practicable and no later than
one year after Sgnature of the MOA, conducting
a proactive conservation review pursuant to
section 7(a)(1) of the ESA which will address
EPA’ s authorities under the CWA for carrying
out programs for the conservation of listed

Species.
4. Sub-Agreements

Regiond and field level Federa sub-agreements
further implementing this Agreement may be
executed by appropriate EPA/Services
programs. Any such sub-agreements which
clarify roles, procedures, and respongbilities are
encouraged. Thisincludes any effortsto protect
species and water quality on awatershed or
ecosystem basis. Sub-agreements must be
conggtent with this Agreement and must be
approved by Regiond offices and reviewed by
Headquarters.

5. Guidance/Training

EPA and the Serviceswill hold joint training
sessons with regiond and fidd gaff to facilitate
daff's underganding and implementation of the
Agreement, with agod of providing such training
to dl rdevant personne within eighteen months.
The agencies may issue guidance individudly or
jointly to assg in carrying out this Agreement.

B. Summary--Section 7 Consultation Process

1. Scope



The regulations thet interpret and implement
section 7 of the ESA establish aframework for
efficient and congstent consultation between
Federa agencies regarding listed species and
critica habitat.

2. Dataand Information Requirements

EPA agreesto include in any biologica
assessment or evauation the best available
scientific and commercid information. EPA and
the Services will exercise their scientific judgment
to determine the relevance and vdidity of the
avallable scientific and commercid information.
The Leve 1 review teamswill provide avenue
for collaborating among the agencies on these
ISSues.

3. Information Sharing

The Sarvices will initidly provide EPA with a
consolidated list of Federally-listed and proposed
species and designated and proposed critica
habitat by State. EPA will send the list of species
and habitat to States and Tribes. The Services
agree to provide to EPA any additions of species
or other relevant information as proposed or fina
rule-making occurs. EPA will provide and update
copies of Federal section 304(a) water quality
criteriaand applicable State and Triba water
quaity standards to the Services.

EPA and the Services will share information and
anayses used to make decisons under this
Agreement when requested, including andyses
supporting biologica evauations and biologica
opinions. The Serviceswill provide to EPA
copies of dl draft jeopardy biologica opinions
and draft no jeopardy biologica opinionswith
incidentd take statements, unless EPA
specificaly requests that a draft not be provided.

4. Effects of an Action

All “effects of the action” and “ cumulative effects’
will be consdered in the Services biologicd
opinions (50 CFR 402.14(c), 402.14(g) (3) and
(4), and 402.14(h)). The “effects of an action”
include dl direct aswell asindirect effects that
are reasonably certain to occur, even at alater
time. Effects of an action include effects of
interrelated and interdependent actions
associated with the proposed action in question.
Cumulative effectsinclude future Stete or Triba
and private actions that are reasonably certain to
occur in the action areathat do not involve
Federd activities. Water qudlity criteriaand State
or Triba water qudity Sandards establish levels
of pollutants from al sources, and so would
account for dl such effectsinsofar as water
quality is concerned. Since NPDES permits are
established to achieve water quality standards,
they will account for point source effects insofar
as water quality is concerned.

5. Biologica Evauation

Although section 7(c) of the ESA refersto a
biologica assessment as an dement of the
consultation process, a biologica assessment is
required only in the case of amgor construction
activity, as defined at 50 CFR 402.02. The
purpose of a biologica assessment isto enable an
agency to determine whether a proposed action
islikely to adversdly affect Federally-listed
species and designated critical habitat. A
biologica assessment dso asssts an agency in
complying with potentia ESA *“conference’
requirements for proposed species and critical
habitat under 50 CFR 402.10. For EPA actions
that are not mgor congtruction activities, an
dternative document that may be used for
decison-making isabiologicd evauation. While



abiologica evauation is not required by
regulation, EPA will develop such an evauation
where the Agency determinesit would be
appropriate for determining whether listed
species may be affected by the proposed action
and for asssting consultation with the Services.
The Services recognize that the content and
format of the biologicd evaduation are to be
determined by EPA. When preparing biologica
evauations, EPA will use as guidance the
information requirement described a 50 CFR
402.14(c) (initiation of consultation).

A biologicd evdudion isan anadysis of the
potentia effects of a proposed action on listed
species or their critical habitat based upon the
best avalable scientific or commercid
information. The biologica evauation will vary in
extent and rigor according to the certainty and
severity of an action's deleterious effect. For
example, abiologica evauation may be very
brief if the expected result of an actionis
draightforward, is beneficid, or is of little or no
consequence. If, on the other hand, the potential
effects are severe, large in scope, complex or
uncertain in terms of outcome, the analysis would
need to be more extensive and rigorous.

A biologicd evauation can be used for
decison-making prior to and throughout section 7
consultation and for a possible conference on
proposed species or critica habitat. The
evauation can be used to make a“may effect” or
“no effect” determination, or to support a
judgment that the proposed action is or is not
likely to adversdy affect listed species or their
critica habitat.

If early or formd consultation isinitiated, a
biologica evauation or biologica assessment can
be used by the appropriate Service in rendering a

preliminary or fina biologicd opinion. Therefore,
EPA will discuss, as gppropriate, the form and
nature of the biologica evauation with the
Servicesto ensure that the biologica evauation
contains adequate information for evaluating the
effects of the proposed action.

6. Timdiness of Actions

Ininforma and forma consultation, EPA and the
Services agree to adhere to time frames st forth
in 50 CFR part 402 and supplemental guidance
provided in this Agreement, in order to engble
EPA to meet statutory and regulatory deadlines
under the CWA. EPA will gtrive to provide
advance notice to the Services concerning
anticipated consultations, to provide thorough
biologica evauations, to comment promptly on
draft opinions and to provide, where appropriate,
additiond available information requested by the
Services.

If during informal consultation EPA determines
that the action is not likely to adversdly affect
listed species or critica habitat, then EPA will
notify the Servicesin writing. The Services will
respond in writing within 30 days of receipt of
such a determination, unless extended by mutua
agreement. The response will state whether the
Services concur or does not concur with EPA's
determination. If the Services do not concur, it
will provide awritten explanation that includes the
species and/or habitat of concern, the perceived
adverse effects, supporting information, and a
basic rationale.

The Services may request that EPA initiate
consultation on a Federd action. The Services do
not have the authority, however, to require the
initiation of consultation. The Services written
explanation of the request shdl include the



gpecies and/or critica habitat of concern, manner
in which there may be an effect, supporting
information, and abasic rationde.

The Services will gtriveto issue biologicd
opinions within 90 days of an initiation of forma
consultation unless the Services and EPA agree
to extend the consultation period. The timing of
activities during consultation may be further
expedited as necessary taking into account legd
deadlines for EPA action and the agencies
programmetic needs. EPA, where appropriate,
will enter into early consultation with the Services
in order to ensure that EPA meets its statutory
CWA deadlines for decison-making. In addition,
EPA and the Services agree to make every effort
to provide prompt and responsive
communications to ensure States, Tribes, and
permit gpplicants do not suffer undue procedura
delays. Where EPA prepares abiologica
evauation, EPA will attempt to provide the
Servicesabiologica evauation a least 90 days
before reaching a decision on a proposed action.

7. EPA Responghility at the Conclusion of
Section 7 Consultation

Following issuance of abiologica opinion, EPA
will determine whether and in what manner to
proceed with the action in light of its CWA and
Section 7 obligations. If ajeopardy opinion is
issued, EPA will notify the Services of itsfind
decision on the action.

8. Reinitiation of Forma Consultation

The section 7 regulations define conditions under
which EPA or the Services will request
reinitiation of forma consultation at 50 CFR
402.16. The Services and EPA will work

cooperatively to evauate any new information to
determine if reinitiation is necessary.

C. Proposed Species and Proposed Critical
Habitat

The Services will identify proposed species and
proposed critical habitat to EPA Regiond offices.
EPA will evduae any CWA activitiesit
authorizes, funds, or carries out that are subject
to section 7 and determine if they arelikely to
jeopardize proposed species or result in the
destruction or adverse modification of proposed
critica habitat. If so, EPA will confer with the
Services using the procedures under 50 CFR
402.10. The Services may aso initiate arequest
for conference on a particular action.

D. Recovery Program

Section 7(8)(1) of the ESA provides that Federa
agencies shdl utilize their authorities in furtherance
of the purposes of the ESA by carrying out
programs for the conservation and recovery of
threatened and endangered species. Section 7
conaultation and the recovery planning and
implementation process are two primary
mechanismsthat EPA can use asguidesto
identify actions that EPA or the Services believe
are needed to protect and recover
Federdly-listed species.

1. Consarvation Recommendationsto Assst
Recovery

The section 7(a)(2) consultation processis
primarily intended to ensure that EPA's actions
are not likely to jeopardize the continued
existence of Federdly-listed species or adversdy
modify their critical habitat. However, under the
authority provided in section 7(a)(1), biologica



opinions may contain discretionary conservation
recommendations to promote the recovery of the
subject species. (50 CFR 402.02 defines
conservation recommendations as suggestions of
the Services regarding the development of
information or discretionary measures to minimize
or avoid adverse effects of a proposed action on
listed species or critica habitat, to help implement
recovery plans or to develop information.)
Implementation of these conservation
recommendations would help conserve and
recover listed species.

Frequent and informa contact between the
Services and EPA is encouraged during al stages
in the development of conservation
recommendations. During section 7 consultation,
the Services will work closdy with EPA to
identify conservation recommendations and
evauate the feashility of their implementation.

2. Recovery Planning

Recovery plans are developed in three stages:. ()
Technicd drafts that are intended to provide
agencies an opportunity to asss the Servicesin
developing biologicaly sound recovery plans, (b)
Agency drafts which outline the various tasks the
Services fed may be within the jurisdiction of
other agencies and are circulated for public
comment (the Technical and Agency Draft are
sometimes combined into one document to save
time); and (c) thefind plan.

The Services will invite EPA to serve as members
of Recovery Teams where water quality isa
concern or EPA has particular expertise, provide
to EPA copies of al draft recovery plans that
contain water qudity related recovery tasks, and
activdy solicit EPA'sinvolvement during dl
phases of recovery plan development. The

Serviceswill dso solicit State or Triba
involvement, where appropriate. EPA will
provide the Services with comments related to
water quality threets, recovery issues, and will
suggest areas where plans could be modified to
include specific actions to support the species
recovery effort.

3. Recovery Implementation

EPA and the Services will hold recovery
planning/implementation discussions or mestings,
on & least an annud badis. The members of this
group and the geographic area covered by this
group will vary among Regions, depending on the
geographic range and number of species
impected by water quality. The meetings could be
organized on awatershed or ecosystem basis and
involve field and/or Regiond personnd. These
groups will discuss current and upcoming water
qudity/listed species related activities, and
provide input for prioritizing watersheds (e.g., the
number of listed species, the seriousness of
threats, and the opportunities for
conservation/recovery success) for potential
future coordinated activities.

E. Candidate Consarvation Activities

The Services and EPA will develop watershed
and ecosystem based initiatives to identify and
remove those conditions that may lead to future
ligtings. Efforts should focus on candidate species
and other species of concern and their associated
ecosystems. The loca/regiond coordinating
teams will identify specific focus aress.

VI. Nationd Levd Activities to Ensure Protection
of Species

EPA will take the following steps at the nationa



level to ensure that State and Tribal water qudity
standards provide protection for endangered and
threatened species.

A. Naiond Rule-making

EPA will propose amendments to its nationa
water quaity standards regulations (40 CFR part
131) to include provisons to ensure the
protection of endangered and threatened species
within 24 months following the execution of this
Agreement. EPA will propose to require that
water quality not be likely to jeopardize the
continued existence of endangered or threatened
gpecies or result in the destruction or adverse
modification of designated critica habitat, and to
provide that mixing zones shal be not likely to
cause jeopardy, including a prohibition of mixing
zones or variances that would be likdly to cause
jeopardy, and arequirement that States or Tribes
adopt ste-specific water qudity criteria (tailored
to the geographic range of the species of
concern) where determined to be necessary to
avoid alikelihood of jeopardy.

After condgderation of public comment, EPA will
adopt appropriate provisonsin afina regulation.

B. Development of New Water Qudlity Criteria
Methodologicd Guiddines

EPA will continue to invite the Servicesto be
represented on EPA's Aquatic Life Criteria
Guiddines Committee. EPA has charged this
committee with revising and updating EPA's
methodologica guidelines for issuance of new
304(a) water qudity criteria guidance vaues. As
members of the committee, the Services and
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EPA will ensure that these methodological
guidelines take into account the need to protect
Federally-listed species. The Serviceswill assst
EPA to (1) develop and have peer reviewed alist
of surrogate and target endangered and
threatened species that could be used in pollutant
toxicity testing and (2) asss in the development
of biocriteriafor streams, rivers, lakes, wetlands,
estuaries or marine waters that contain
endangered and threatened species or designated
criticd habitat.

These methodologicd guiddines are subject to
peer review, public notice and comment prior to
being finalized. Prior to the public comment
period, the Directors will provide the Services
views regarding the guiddines so that the public
will have the benefit of the Services views during
the comment period. The Serviceswill dso be
invited to participate in the peer review process
for the development of new criteria values under
section 304(a), and will designate technica
experts to provide the Services views during the
peer review process.

C. Nationa Consultation on CWA Section
304(a) Aquatic Life Criteria

1. Overview

Under section 304(a) of the CWA, EPA from
time to time publishes water qudlity criteria that
sarve as scientific guidance to be used by States
or Tribesin establishing and revisng water qudity
standards. These criteria are not enforceable



requirements, but are recommended criteria
levelsthat States or Tribes may adopt as part of
their legdly enforcesble water quality standards.
States or Tribes may, however, adopt other
scientificaly defensble criteriain lieu of EPA's
recommended criteria (see 40 CFR 131.11(b)).
EPA has to date published criteriafor the
protection of aguetic life for 45 pollutants. EPA
has developed an interim-find “Water Qudlity
Criteriaand Standards Plan” (EPA, June 1998)
to guide the development and implementation of
new or modified 304(a) criteriain the coming
years.

The objective of EPA's criteria program isto
provide scientific information to States and Tribes
that will best facilitate the overal protection of the
aquatic ecosystem. A better understanding of the
effects of water pollution on endangered and
threstened species will help achieve this
objective. Therefore, EPA and the Services will
conduct a section 7 consultation on the aquatic
life criteria to assess the effect of the criteriaon
listed species and designated critica habitat. EPA
and the Serviceswill aso conduct a conference
regarding species proposed for lising and
proposed designated critical habitat. EPA will
consder the results of this consultation as it
implements and refinesiits criteria program,
including decisions regarding the relative priorities
of revisng exiding criteriaand developing new
criteria

EPA and the Services have gained consderable
experience in evauating the potentia effects on
endangered and threatened species of pollutants
for which EPA has published recommended
aquatic life criteria under section 304(a) of the
CWA.. For example, the Services have issued
biologica opinions as aresult of section 7
consultations on aguetic life criteria gpproved by
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EPA in water quaity standards adopted by the
States of New Jersey, Alabama, and Arizona,
and promulgated by EPA for the Great Lakes
Basin. EPA aso conducted consultation with the
Sarvices regarding agudtic life criteria
promulgated by EPA for toxic pollutants for
certain watersin Cdifornia. In addition to these
comprehensive forma consultations, EPA and the
Services have dso conducted informal
consultations on State water quality standards
approva actions which have covered water
quality criteria contained in the sandards.

EPA and the Services recognize, however, that
conducting consultations on a State-by-State
basisis not the most efficient gpproach to
evauating the effects of water pollution on
endangered and threatened species throughout
the country. Nationa 304(a) consultations will
ensure a congstent gpproach to evaluating the
effects of pollutants on species and identifying
measures that may be needed to better protect
them. Nationa consultations will dso ensure
better consderation of effects on specieswhose
ranges cross State boundaries.

2. Procedures for Consultations

The conaultations will be conducted in
accordance with the procedures in 50 CFR part
402 and the guidance contained in the Services
Conaultation Handbook. EPA and the Services
aso anticipate thet the consultations will follow
the basic approach described below. The
agencies will endeavor to streamline their
processes to complete these consultationsin an
expedited manner.



EPA and the Services anticipate that the national
conaultations will focus on aguetic and

agqueati c-dependent species. The consultations will
be conducted on a nationd basis, and therefore,
will not be waterbody-specific. In addition, given
the numbers of speciesinvolved in the
consultations, the effects on species will be
evauated to the maximum extent possible based
on groupings of species believed to be affected in
agmila manner.

The agencies will take a collaborative approach
to evaluating the effects of the criteria pollutants
on listed species, and joint teams will be
established to conduct the consultations. With
input from the Services, EPA will prepare a
biologica evauation based on the best scientific
and commercia data available, and will provide a
rationde for any findings regarding the effects of
the criteria pollutants on listed species. EPA will
make “ effects determinations’ based on the direct
and indirect effects of the 45 pollutants on listed
species. EPA will evauate the effects of
pollutants on species in the water column based
upon the available toxicologica data, principaly
the data assembled in EPA's criteria development
documents as well any more recent toxicological
information. EPA will consider other exposure
scenarios to aguatic and aguati c-dependent
gpecies and provide available information to the
Services.

The Services will work collaboratively with EPA
in developing their biologica opinion, including
the development of any reasonable and prudent
measures or dternativesto minimize incidenta
take, if anticipated, or to avoid likely jeopardy to
listed species or adverse modification or
destruction of designated critical habitat. Any
reasonable and prudent measures or aternatives
that identify research needs will be mutualy
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developed and will reflect priorities established
by the nationa research and data gathering plan.
Should the opinion cdl for revisonsto existing
criteriaor issuance of new criteria, the opinion
will recognize EPA's practice of subjecting new
or revised criteriato public notice and comment
and externd peer review prior to being finaized.
EPA believes that the exiging criteria provide a
sgnificant degree of protection for the aguatic
ecosystem (including listed species). The agencies
agree that, until any revisons of criteriaare
completed, the agencies will, to the maximum
extent practicable, maintain the status quo by
continuing to implement such criteriain water
qudity standards programs prior to revisonsto
the criteria

Because the effects of the criteria pollutants on
certain listed species have dready been evduated
in biologica opinionsissued by the Services, the
agencies will rdy upon the scientific informetion
and conclusions in those consultations to the
maximum extent possible. Such prior opinions
will remain in effect unless conaultation is
reinitiated.

The nationd consultation will provide section 7
coverage for any water qudity criteriaincluded in
State or Triba water quality standards approved,
or Federd water quaity standards promulgated,
by EPA that are identical to or more stringent
than the recommended section 304(a) criteria.
Therefore, separate consultation on such criteria
will not be necessary, subject to requirements
related to renitiation of consultation under 50
CFR 402.16. If, during the nationd consultation,
EPA proposes to take an action approving or
promulgating numeric sandards that are identica
to or more stringent than the existing 304(a)
criteria, such action will be covered by the
nationa consultation. EPA and the Services agree



that EPA may proceed with its action pending the
conclusion of the nationa consultation. EPA will
ensure that its action does not have the effect of
foreclosing the formulation or implementation of
any reasonable and prudent dternaivesin the
nationa consultation by stating that EPA's action
is subject to revison based on the results of the
consultetion.

VII. Joint National Research and Data Gathering
Pan and Priorities

EPA and the Services will convene awork group
of scientific and technica personnd to develop a
research and data gathering plan that supports
water qudity standards protective of species of
concern and the ecosystems they inhabit. The
god of the plan isto identify high priority data
and information needed to reduce uncertainty
concerning the degree to which water quality
criteriaand permits are protective of endangered
or threatened species. The plan aso recognizes
the agencies joint interest in, and responsbility
for, funding and conducting research related to
endangered and threatened species. The
information gathered as aresult of thisjoint plan
and the nationd criteria consultations will be used
by EPA in the revison or development of nationa
304(a) water quality criteria, in review of State
and Triba water qudity standards, and the
evaudion of permits. Smilarly, the Services will
usethisinformation in ng threets and
minimizing adverse effects to listed species. The
agencies agree that the plan should be completed,
if possble, within eighteen months of the Sgning
of this Agreement.

The work group will primarily be concerned with
three tasks: (1) development of the research plan,
including the components identified below; (2)
evauating and prioritizing research or data
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gathering needs identified in consultations on
EPA'sreview of specific State and Tribal water
qudity standards, and (3) overseeing and
coordinating the implementation of the nationa
research/data gathering plan.

A. Exiging and New Water Qudity Criteria

The nationd research work group will identify
those CWA section 304(a) aquetic life criteria
that are the highest priority candidates for
additiona research based on issues identified in
consultations on State and Triba water quality
standards and the nationd consultations on the
agudic life criteria published by EPA.

Thework group will dso identify the highest
priority areas for the development of new nationd
304(a) water qudlity criteriato protect listed
species. The work group will take into account
new criteria development needs identified in
consultations on State and Triba water quality
gandardsincluding, in particular, the priority to
be given to the development of wildlife criteriafor
areas where such criteria have not been
developed (i.e., outside the Great Lakes Basin).

B. Work Group Report to Agreement Signatories

Within one year of sgning this Agreement, the
work group will submit a comprehendgve report
to the Sgnatories of this Agreement (or their
successors) that (1) summarizes the range of
research options considered by the work group;
(2) makes recommendations regarding priority
research and data gathering undertakings for
exising and new water qudity criterig; (3)
describes the recommended additiond research;
(4) estimatesthe likely cost of the research; (5)
evauates available funding for completing the
research; and (6) establishes a specific time frame



for completing the research and data gathering.

C. National Research and Data Gathering Plan

After taking into account the recommendations of
the work group, the Sgnatories of this Agreement
(or their successors) will adopt a nationa
research and data gathering plan within eighteen
months of the Sgning of this Agreement. The plan
will identify near-term (1-5 years) priorities
reflecting the highest prioritiesidentified by the
agencies that can be accomplished with avallable
and anticipated funding sources. The plan will
aso identify longer term (5-10 years) priorities.
The agencies will work to incorporate the plan
into their respective budgets, and to achieve
economies of scale and increased effectivenessin
the use of limited funds by coordinating efforts
wherever possible. The agencies will dso work
to coordinate the plan with other Federa
agencies as appropriate.

D. Consultation on State and Triba Water
Quality Standards

On an ongoing bass, the work group will provide
expertise and assstance to the field/regiond
offices regarding research/data gathering issues
raised in consultations on State and Triba water
quaity standards. Where such consultations
identify sgnificant research/data gathering
priorities, those prioritieswill be forwarded for
evauation by the work group. With input from
the regiond/field offices, the work group will
determine the priority of such research and data
gathering in relation to other needs contained in
the nationd plan. This process will enable the
agenciesto raiondly alocate their resources as
new research/data gathering needs arise.
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VIII. Consaultation on Water Quaity Standards
Actions

A. Development of New or Revised State or
Triba Water Quality Standards

EPA will communicate and, where required
under section 7 of the ESA, conault with the
Services on new or revised State or Tribal water
qudity standards and implementing procedures
that are subject to EPA review and approval
under section 303(c) of the CWA.

If a State or Tribe requests, or upon mutual
agreement, EPA may, by notifying the
gppropriate Service(s) in writing, desgnate a
State or Tribe to serve as a non-Federd
representative to conduct informa consultation in
accordance with 50 CFR 402.08.

1. Scoping of Issues To Be Considered During
the Triennid Review Process

Section 303(c) of the CWA requires States to
adopt and revise andards at least on atriennia
bass. The Services and EPA recognize that to
accomplish timely implementation of tandards
that may affect Federally-listed species and
designated critical habitat, early involvement and
technical assistance by the Servicesis needed. In
an effort to facilitate collaboration and the
consultation process, EPA regiond offices will
provide the Services annudly with alig of al
upcoming scheduled triennid reviews for the next
5-year period.

The Services will participate in ameeting with
EPA and the State or Tribe to discuss the extent
of an upcoming review. EPA will take the lead to



schedule the meeting near the gart of the triennid
review process.

2. Development of State or Tribal Standards

EPA will seek the technicd assstance and
comments of the Services during a State's or
Tribe's development of water quality standards
and related policies. The Services will provide the
States or Tribes and EPA with information on
Federdly-listed species, proposed species and
proposed critical habitat, and designated critical
habitat in the State or on Tribd lands. EPA will
provide ass stance to the Servicesin obtaining
descriptions of pollutants and causes of water
quality problems within awatershed or
ecosystem. The Services will work cooperatively
with the States or Tribes to identify any concerns
the Services may have and how to address those
concerns. EPA will request the Servicesto
review and comment on draft standards, and to
participate in meetings with States or Tribes as
gopropriate. EPA will indicate which of these
requests are of high priority, and the Services will
make every effort to be responsive to these
requests.

Where appropriate, EPA and the Services will
encourage the State or Tribe to adopt specia
protective designations where listed or proposed
threatened or endangered species are present or
critical habitat is designated or proposed.

EPA will initiate discussons with the Services if
thereis a concern that adraft State or Tribd
standard or relevant policy may impact
Federdly-listed species or critical habitat.

3. Adoption and Submittal of State or Tribal
Standards
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States or Tribes adopt new and revised standards
and implementing policiesfrom timeto time as
well as at the concluson of the triennid review
period.

After the fina action adopting the standards, the
State or Tribe sends its adopted standardsto
EPA. Once received, EPA isrequired by the
CWA to approve the standards within 60 days or
disapprove them within 90 days. Section 7
consultation isrequired if EPA determinesthat its
approva of any of the standards may affect listed
species or desgnated critical habitat. Thetime
periods established by the CWA require that
EPA and the Services work effectively together
to complete any needed consultation on a State's
or Tribe's standards quickly. In order to provide
enough time for consultation with the Services
where the gpprova may affect endangered or
threatened species, EPA will work with the State
or Tribe with the goa of providing to the Services
afina draft of the new or revised water quaity
standards 90 days prior to the State's or Tribe's
expected submission of the sandards to EPA.
The Services and EPA agree to consult on the
find draft, and to accommodate minor revisons
in the standards that may occur during the State's
or Tribe' s adoption process.

4. EPA Deveops Biologica Evauation

When needed, EPA will develop abiologica
evauation to anayze the potentid effect of any
new or revised State or Tribe adopted standards
that may affect Federally-listed species or criticd
habitat.

5. EPA Determination of “No Effect,” “May
Affect,” and “Likey to Adversely Affect”

EPA will evaluate proposed new or revised



gtandards and use any biologica evauation or
other information to determine if the new or
revised standards “may affect” alisted species or
critical habitat. For those standards where EPA
determines that there is* no effect,” EPA may
record the determination for itsfilesand no
consultation is required. Although not required by
section 7 of the ESA for actions that are not
magor congtruction activities as defined by 50
CFR 402.02, EPA will share any biologica
evauation, “no effect” determination, and
supporting documentation used to make a“no
effect” determination with the Services upon
request.

If EPA decidesthat the new or revised water
quaity standards “may affect” alisted species,
then EPA will enter into informa consultation
(unless EPA decides to proceed directly to
forma consultation) to determine whether the
dandards are likely to adversdly affect
Federaly-listed species or critica habitat. If EPA
determines that the species or criticd habitat is
not likely to be adversdly affected, EPA will
request the Service to concur with itsfinding.

Where EPA finds that a species or critica habitat
islikely to be adversdly affected, EPA will
congder, and the Services may suggest,
modifications to the standardg(s) or other
gopropriate actions which would avoid the
likelihood of adverse effects to listed species or
critica habitat. If the likelihood of adverse effects
cannot be avoided during informa consultation,
then EPA will initiate forma consultation with the
Services or EPA may choose to disapprove the
gandard. In addition, if EPA findsthat a
proposed speciesislikely to be jeopardized or
proposed critical habitat destroyed or adversely
modified by EPA approva of anew or revised
State or Triba standard, EPA will confer with the
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Services under 50 CFR 402.10.

6. Services Review of “Not Likdy to Adversdy
Affect” Determination

Within 30 days after EPA submitsa“not likely to
adversdy affect” determination, the Services will
provide EPA with awritten response on whether
they concur with EPA's findings. The Services
will provide EPA with one of the three following
types of written responses: 1) concurrence with
EPA's determination (this would conclude
consultation), 2) non-concurrence with EPA's
determination and, if the Services cannot identify
the specific waysto avoid adverse effects, a
request that EPA enter into forma section 7
consultation (see 7 below), or 3) arequest that
EPA provide further information on their
determination. If it is not practicable for EPA to
provide further information, the Services will
make a decison based on the best available
scientific and commercid information.



7. Formda Conaultation

Where EPA intends to request forma
consultation, EPA will atempt to do so at least 45
days prior to the State’ s or Tribe's expected
submission of water quality standards to EPA.
Formal consultation on new or revised standards
adopted by a State or Tribe will begin on the date
the Services and EPA jointly agree that the
information provided is sufficient to initiate
consultation under 50 CFR 402.14(c). The
consultation will be based on the information
supplied by EPA in any biologicd evduation and
other rlevant information thet is available or
which can practicably be obtained during the
consultation period (see 50 CFR 402.14 (d) and
(). The Services will make every effort to
complete consultation and delivery of afind
biologica opinion within 90 days, or on aschedule
agreed upon with the EPA Regiond Office.

If the Service anticipates that incidenta take will
occur, the Services biologica opinion will provide
an incidenta take statement that will normaly
contain reasonable and prudent measures to
minimize such take, and terms and conditions to
implement those measures. Reasonable and
prudent measures can include actions that involve
only minor changes to the proposed action, and
reduce the level of take associated with project
activities These measures should minimize the
impacts of incidenta take to the extent reasonable
and prudent. Measures are considered reasonable
and prudent when they are condgstent with the
proposed action's basic design, location, scope,
duration, and timing. The test for reasonablenessis
whether the proposed measure would cause more
than aminor change to the proposed action. 50
CFR 402.14(1)(2).

Appropriate minor changes can include, for
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example, a condition stating that the EPA Regiond
Office will work with the State or Tribe to obtain
revisons to the water quality sandardsin the next
triennia review. Where either of the Services
believe that there is aneed for the standards to be
revised more quickly, the Service should work
with EPA and the State or Tribe to determine
whether any revisions could be developed more
quickly than the next anticipated triennid review.
Because reasonable and prudent measures should
not exceed the scope of EPA actions, reasonable
and prudent measures in awater quality sandards
consultation should not impose requirements on
other CWA programs unless agreed to by both
EPA and the Services.

The Services may include research or data
gathering undertakings as conditions of an
incidentd take statement contained in abiologica
opinion where it determines that the way to
minimize future incidentd take is through research
and data gathering. However, to the maximum
extent possible, the Services will work with EPA
to identify research needs that will be addressed in
the Nationad Research and Data Gathering Plan.
The Plan identifies high priority data and
information needed to reduce the uncertainty
inherent in the degree to which water quaity
criteriawould protect listed species. Research and
data identified in the Plan has the god of
minimizing any incidenta take associated with
water qudity standards.

Where site specific research or data are needed
that are not addressed in the Plan, the biologicd
opinion will explain how the research or data
gathering will minimize such teke while nat dtering
the basic design, location, scope, duration, or
timing of the action.



Where aregiond EPA office findsthat it isnot
practicable to complete the research or data
gathering requested in the draft opinion, but the
Services believe that incluson of the research
condition isimportant to minimizing incidental
take, the Services may devaetheissuein
accordance with the procedures in section V.A.
of this Agreement. During the eevation process,
the agencies will evauate the need for the
research identified by the Service in the water
qudity sandards consultation in light of available
resources and the Plan.

Reasonable and prudent measures and terms and
conditions should be developed in close
coordination with the EPA and the State or
Tribe, to ensure that the measures are
reasonable, that they cause only minor changesto
the proposed action, and that they are within the
legd authority and jurisdiction of the Agency to
carry out. If the Services, EPA, and the States or
Tribe cannot reach agreement on appropriate
reasonable and prudent measures or terms and
conditions at the leve the consultation is being
conducted, the decision can be elevated by the
procedures discussed in section V.A.

Asagenera matter, EPA disapprova of a State
or Triba water quaity sandard is not aminor
undertaking becauseiit triggers alegd duty on the
part of EPA to initiate promptly Federd
rule-making unless the State or Tribe revisesthe
standard within 90 days (see CWA 303(c)(3)
and (4)). Where the Services and EPA agree,
however, disapprova of a State or Triba water
qudity standard may be included as a reasonable
and prudent measure in an incidentd take
gatement.

The Services will issue a biologica opinion that
concludes whether any Federdly-listed species
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are likely to be jeopardized or critical habitat
adversdly modified or destroyed by the State or
Tribe's new or revised water quaity standards. If
either of the Services makes ajeopardy or
adverse modification finding, it will identify any
available reasonable and prudent dternatives,
which may include, but are not limited to, those
specified below. EPA will notify the Services of
itsfinal decison on the action.

Some possible ideas for development of specific
reasonable and prudent dternatives are:

a. EPA coordinates with the State or Tribe to
adopt (or revise) water quality standards
necessary to remove the jeopardy Situation.

b. EPA disapproves relevant portions of the State
or Tribe's adopted standards (see 40 CFR
131.21) and initiates promulgation of Federa
standards for the relevant water body (see 40
CFR 131.22). Where appropriate, EPA would
promulgate such standards on an expedited

basis.

c¢. Using its authority under section 303(c)(4)(B)
of the CWA, EPA promulgates Federd
standards as necessary.

8. EPA Action on State or Triba Standards

After reviewing the biologica opinion, EPA will
inform the Services of its intended action.

B. Exising Water Quality Standards

If the Services present information to EPA, or
EPA otherwise has information supporting a
determination that existing State or Triba water
quality standards are not adequate to avoid
jeopardizing endangered or threatened



Federdly-listed species or adversely modifying
critical habitat or for protecting and propagating
fish, shdllfish and wildlife, EPA will work with the
State or Tribe in the context of itstriennia review
process to obtain revisonsin the State or Tribal
standards. Such revisions could include, where
appropriate, adoption of site-specific water
quality standards tailored to the geographic range
of the species of concern. If a State or Tribe does
not make such revisons, the EPA regiond office
will recommend to the EPA Adminigtrator thet a
finding be made under section 303(c)(4)(B) of
the CWA that the revisions are necessary.

EPA will engage in section 7 consultation to
ensure that any revisonsto the existing Sandards
are not likely to jeopardize the continued
existence of endangered or threatened species or
result in the destruction or adverse modification
of designated critica habitat and to minimize any
anticipated incidentd take. If EPA and the
Services disagree regarding the need for revisons
in the State or Triba standards, the issue may be
elevated. Consultation will be consstent with the
provisons of 50 CFR 402 and part A above.

C. Conaultation on EPA Promulgation of State or
Triba Water Qudity Standards

EPA promulgation of State or Triba water
quaity sandardsis a Federa rule-making
process and EPA will comply with the
consultation requirements of section 7 of the ESA
with any promulgation.

IX. Permitting Program Activities

This Agreement establishes a framework for
coordinating actions by EPA and the Services for
activities under the CWA section 402. These
activitiesare: (1) EPA review of permitsissued
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by States or Tribes with gpproved permitting
programs, and (2) EPA issuance of permits under
section 402 of the CWA.

A. Coordination Procedures Regarding |ssuance
of State or Tribal Permits

EPA has authority and respongibility for
overseeing the operation of State/Triba NPDES
programs through, among other means, review of
State/Tribal NPDES permits where appropriate.
EPA's oversght includes consderation of the
impact of permitted discharges on waters and
species that depend on those waters. EPA does
this by among other things, determining whether
State or Tribd permitsindeed attain water quality
standards. The procedures outlined below are
designed to assist EPA in fulfilling these CWA
oversght respongibilities.

EPA and the Services agree to follow the
coordination procedures below with regard to
EPA review of State or Tribd permitsin dl
exiging and new permitting programs approved
by EPA under section 402 of the CWA.
Procedures and time lines for EPA review and
objection to State or Triba permits are
established by statute and regulation. See CWA
section 402(d); 40 CFR 123.44. Where EPA
determines that exercise of its objection authority
IS appropriate to protect endangered and
threatened species, the Agency will act pursuant
to its exigting authorities under the CWA (i.e,
where the proposed permit would be “ outside the
guiddines and requirements’ of the CWA. See
CWA 402(d)(2)). EPA and the Services will
follow the coordination procedures below ina
manner condstent with these statutory and
regulatory procedures.

1. The Services will provide the States or Tribes



with information on Federdly-listed species and
any designated critical habitat in the States or on
Tribd lands, with specid emphass on aquatic
and aquati c-dependent species.

2. States are obligated under existing CWA
regulations to provide notice and copies of draft
permitsto the Services. See 40 CFR
124.10(c)(1)(iv) and (€). EPA will exerciseits
oversght authority to ensure that States and
Tribes carry out this obligation. EPA and the
Services will work with States and Tribesto
ghare information on permits that may raise issues
regarding impacts to threatened or endangered
species or designated critical habitat.

3. If the Services or EPA are concerned that an
NPDES permit islikely to have a more than
minor detrimentd effect on a Federdly-listed
species or critical habitat, the Service or EPA will
contact the appropriate State or Triba agency
(preferably within 10 days of receipt of anotice
of adraft State or Triba permit) to discuss
identified concerns. The Services or EPA will
provide appropriate information in support of
identified concerns. The Services and EPA will
provide copies to each other of comments made
to States or Tribes on issues related to
Federaly-listed species.

4. If unable to resolve identified issug(s) with the
State or Tribe, the Services will contact the
gppropriate EPA Regiona Branch not later than
five working days prior to the close of the public
comment period on the State's or Tribe's draft
NPDES permit. Telephone contacts should be
followed by written documentation of the
discusson with EPA and include or reference any
relevant supporting information.

5. If contacted by the Services, EPA will
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coordinate with the Services and the State or
Tribe to ensure that the permit will comply with
al gpplicable CWA requirements, including State
or Triba water qudity sandards, which include
narrative criteria prohibiting toxic discharges, and
will discuss appropriate measures protective of
Federdly-listed species and criticd habitat.

6. EPA may make aformd objection, where
consstent with its CWA authority, or take other
appropriate action, where EPA finds that a State
or Triba NPDES permit will likely have more
than minor detrimentd effect on Federdly-listed
species or critica habitat.

For those NPDES permits with detrimental
effects on Federaly-listed species or critica
habitat that are minor, it isthe intention of the
Services and EPA that the Services will work
with the State or Tribe to reduce the detrimental
effects gemming from the permit. For those
NPDES permits that have detrimenta effects on
Federdly-listed species or critical habitat thet are
more than minor, including circumstances where
the discharge fails to ensure the protection and
propagation of fish, shellfish and wildlife, and
where the State or Tribe and the Services are
unable to resolve the issues, it is the intention of
the Services and EPA that EPA would work with
the State or Tribe to remove or reduce the
detrimenta impacts of the permit, including, in
appropriate cases, by objecting to and
Federdizing the permit where conagtent with
EPA's CWA authority.

EPA will usethe full extent of its CWA authority
to object to a State or Triba permit where EPA
finds (taking into account al available information,
including any anadys's conducted by the Services)
that a State or Triba permit islikely to jeopardize
the continued existence of any listed species or



result in the destruction or adverse modification
of critical habitat.

Note: EPA may review or waive review of draft
State or Tribal NPDES permits (40 CFR
123.24(d)). EPA will work with the Services
through the local/regiond coordinating teamsto
help determine which categories of permits
should be reviewed for endangered species
concerns. If EPA findsthat a draft permit hasa
reasonable potentia to have more than aminor
detrimentd effect on listed species or critical
habitat, and review of adraft permit has been
waived, EPA will withdraw this waiver during the
public comment period (see 40 CFR
123.24(e)(1)).

7. If EPA objectsto a NPDES permit under
paragraph 6 above, EPA will follow the permit
objection procedures outlined in 40 CFR 123.44
and coordinate with the Servicesin seeking to
have the State or Tribe revise its permit. A State
or Tribe may not issue a permit over an
outstanding EPA objection. If EPA assumes
permit issuing authority for a NPDES permit,
EPA will consult with the Service prior to
issuance of the permit (as a Federd action) as
appropriate under section 7 of the ESA.

8. Inthe case of State or Triba permitsthat have
aready been issued, if the Servicesidentify a
permitted action which islikely to have amore
than minor detrimenta effect on Federdly-listed
species or critical habitat, then the Services will
contact the State or Tribe to seek to remedy the
gtuation. EPA will provide support and
assigtance to the Servicesin working with the
State or Tribe. Although EPA may, a the time of
permit issuance, object to and assume
permit-issuing authority for draft NPDES permits,
EPA has no authority to require changesto an
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aready-issued State or Tribal permit. EPA or the
Services could request that the State or Tribe use
State or Triba authority to reopen an issued
permit if it islikely to have more than minor
detrimentd effects Federdly-listed species or
critical habitat.

9. EPA will encourage the State or Tribeto
facilitate the involvement of permittees
or permit gpplicants in this process.

B. Issuance of EPA Parmits

EPA issuance of a permit is an action subject to
section 7 consultation if it may affect lisged
species or critica habitat. EPA will meet ESA
requirements as provided in 40 CFR 122.49(c)
and 50 CFR part 402 on the issuance of
individual and generd NPDES permits. If
consultation has been completed on State or
Tribal water quaity standards and the NPDES
permit conforms with those standards, then any
ESA section 7 review process should be
smplified.

EPA will assure that dl permits ensure the
attainment and maintenance of State or Tribal
water qudity standards, including those that have
been the subject of consultation or have been
determined to have “ no effect” on listed species
and critical habitat.

EPA and the Services agree to coordinate as
followsin the review of EPA-issued permits.

1. The Serviceswill provide to EPA, when
requested, information regarding the presence of
Federally-listed species, critical habitat, proposed
species and proposed critica habitat, including
species ligts, maps, and other relevant
informetion.



2. EPA will review permit applications and other
avalable information (indluding that previoudy
provided by the Services) to determine if
issuance of a permit may affect any
Federdly-listed species or critical habitat. If EPA
makes a“no effect” finding, EPA will document
this determination in the permit record before
public notice. During the 30-day public comment
period, the Services may submit comments on
EPA's determination. The Services may request
initiation of consultation on Federdly-listed
species or critical habitat or conference on
proposed speciesif it believes the proposed
action may affect listed species or islikely to
jeopardize the continued existence of a species
proposed for listing or result in the destruction or
adverse modification of proposed designated
critica habitat.

3. If EPA determines that the permitted action
may affect Federdly-listed species or critica
habitat, EPA will initiate either informa or forma
consultation. If EPA determines thet the
permitted action islikely to jeopardize proposed
species or adversaly modify proposed critical
habitat, a conference will be initiated.

4. In conaultations involving permits, any
reasonable and prudent measures (associated
with an incidentd take statement) will specify the
measures consdered necessary or appropriate to
minimize takings. The Services will describe such
measures. EPA may delegate the terms and
conditions of the incidental take statement to
permittees. The Services will rely on EPA to
retain the responsbility to ensure the terms and
conditions are carried out. This approach will be
reflected in the Services incidenta take
satements. Monitoring reportsto ensure
implementation of reasonable and prudent
measures and terms and conditions will be made
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available to the Services by EPA in accordance
with the terms of the incidentd take statement.

Reasonable and prudent measures and terms and
conditions should be developed in close
coordination with the EPA to ensure that the
measures are reasonable, that they cause only
minor changes to the proposed action, and that
they are within the legd authority and jurisdiction
of the Agency to carry out. If the Services and
EPA cannot reach agreement on appropriate
reasonable and prudent measures or terms and
conditions a the leve the consultation is being
conducted, the decision can be eevated by the
procedures discussed in section V.A.

5. EPA will fadilitate the involvement of
permittees or permit applicantsin this process.

C. Watershed Planning

Whenever feasible and appropriate, the Services
will participate early on in watershed planning
processes. The active participation of the
Services as a core stakeholder in the
development of watershed or basin plans should
reduce or diminate the need for, or fecilitate,
consultation on EPA-issued permits and
coordination on individua State or Tribal
NPDES permits and other Ste-specific actions
that are contemplated in watershed plans. Such
participation should save the States, Tribes, EPA
and Services time and resources while improving
protection and recovery efforts for both listed and
unlisted species.

X. Support in Adminigtrative and Judicia



Proceedings

The Services agree to provide support when
requested by EPA in defense of any requirements
or actions adopted by EPA as a consequence of
reasonable and prudent aternatives, measures or
conservation recommendations rendered in
biologica opinions, or reasonable and prudent
measures provided in incidentd take statements.
Such support in adminigrative and judicid
proceedings will be subject to approva by the
Department of the Interior's Office of the
Solicitor or NOAA Generd Counsdl's Office and
EPA's Generd Counsd's Office.

XI. Revisonsto Agreement

EPA and the Services may jointly revisethis
document.

Xll. Resarvation of Agency Positions

No party to this Agreement waives any
adminidrative clams, positions, or interpretations
it may have with respect to the gpplicability or the
enforcesbility of the ESA or the CWA.

XI11. Obligation of Funds, Commitment of
Resources

Nothing in this Agreement shdl be construed as
obligating any of the parties to the expenditure of
funds in excess of gppropriations authorized by
law or otherwise commit any of the agenciesto
actions for which it lacks statutory authority. Itis
understood that the level of resourcesto be
expended under this Agreement will be consigtent
with the level of resources available to the
agenciesto support such efforts.

XIV. Nature of Agreement
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This memorandum is intended only to improve
the interna management of EPA and the Services
and is not intended to, and does not, create any
right or benefit, substantive or procedurd,
enforceable a law or equity by a party agangt
the United States, its agencies or indrumentdities,
its officers or employees, or any other person.

XV. Effective Date Termination

This memorandum will become effective upon
signature by each of the parties hereto. Any of
the parties may withdraw from this Agreement
upon 60 days written notice to the other parties;
provided that any section 7 consultation covered
by the terms of this Agreement that is pending at
the time notice of withdrawd isidentified by the
parties, and those activities covered by this
Agreement that begin the consultation process
prior to and within the 60-day notice period, will
continue to be covered by the terms of this
Agreement.

XVI. Sgnatures

(Sgned) 1/10/01
J. Charles Fox Date

Asssant Administrator for Water

U.S. Environmenta Protection Agency

(Sgned) 117/01
Jamie Rappaport Clark Date
Director

U.S. Fish and Wildlife Service

(Signed) 1/18/01
Penelope D. Dalton Date

Asssant Adminidtrator for Fisheries
Nationa Oceanic and Atmospheric
Adminidration
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