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Hi All,

Attached is a brief hearing summary from this morning's CBRA hearing, along with the other
two witness testimonies.

Please let me know if you have any questions, or need anything else.

Thanks,
Taylor

Taylor Pool

Congressional/Legislative Affairs Specialist
U.S. Fish and Wildlife Service

E: taylor_pool@fws.gov

0:703-358-2128

C: 202-657-2989
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www .baycountyfl.gov | Honorable, Doug Lamborn, Chairman
Subcommittee on Water, Power and Oceans
U.S. House of Representatives
Committee on Natural Resources
Washington, DC 20515

Re: H.R. 2947 Replace Coast Barrier Resource System Maps

(1sTREET 1] would like to thank the House Committee on Natural Resources for the

Ladhato S G SR | opportunity to testify before you today. | am Philip Griffitts Jr. Most folks call me

Griff. | am a 5™ generation Bay Countian. | was bom in raised in Panama City

' Beach. | was appointed by Governor Rick Scott in June of 2016 to fill a vacant

' seat on the commission and subsequently won the primary later that year. | am

COMMISSIONERS proud to call Bay County home and | am humbled to serve the citizens of Bay
' County as their commissioner.

L et | am here before you today to speak in favor of H.R. 2947 proposed by
2T Representative Dr. Neal Dunn. This bill entitted “Strengthening Coastal
- Communities Act of 2017” consist of the U.S. Fish & Wildlife Services Summary of
ROBERT CARROLL ' Final Recommended Changes to the John H. Chafee Coastal Barrier Resources
Sl sl System, Unit P31 and OPA P31P, dated October 7, 2016. This resolution is
overdue in correcting a mistake made long ago. The following facts support the
WILLIAMT DOZIEF ill-
DISTRICT | Lt
1. The OPA map includes residential subdivisions developed with a full
complement of public infrastructure prior to 1990 when the map was
drawn
‘ i i i 2. These areas were mistakenly included in an OPA containing St.
 DISTRICT \ Andrews State Park in 1990
3. These areas have never flooded and the risk to taxpayers is low.
4. The homeowners in these residential communities are unnecessarily
suffering serious financial hardships from an inability to obtain federal
flood insurance.

Let me explain this in more detail.

' In 1990 when the CBRA maps were done for Bay County, an Otherwise Protected
| Area (OPA) map was created to include St Andrews State Recreation Area. This
State Park includes several miles of undeveloped beachfront on the Gulf of
Mexico. The mapper used section lines to create the western and northern
fboundaries of the OPA map. This imprecise method included private property
developed with homes and public infrastructure in the OPA map.

Under CBRA this OPA map should have been limited to undeveloped conservation
areas such as national wildlife refuges, national parks and seashores, state parks

| military bases and conservation lands owned by private organizations. Copies of
the Bay County Unit P 31P are attached.



Because of the mapping error, Bay County Unit P-31P correctly includes St Andrews State Park
to the south on the Gulf of Mexico. However, it incorrectly contains portions of an existing
mobile home and RV subdivision called “Venture Out” on the west and an approximate 80 acre
upland parcel located on the north that is over one mile away from the beach and developed for
residential use. These areas are not a coastal barrier island. Attached are current aerial maps
prepared by U.S. Fish & Wildlife Services showing these areas with the existing boundaries as
well as the recommended changes.

The 80 acre residential area contains three subdivisions. Bonefish Pointe is approved for 18
lots, Finisterre subdivision is approved for 73 lots and Martinique subdivision is approved for
138 lots. There are currently 89 homes constructed there with 5 under construction. Each
home is on a paved road with public water and sewer utilities and police and fire services are
provided by Bay County. The attached maps show how these subdivisions are currently
included in the OPA.

There were single family homes constructed on Grand Lagoon in this area as far back as 1955.
The area of the Finisterre subdivision was subject to an Agreement between adjacent
landowners to connect roads, water and sewer services to a large 1321 unit Development of
Regional Impact called Bay Point in 1976. See Agreement date July 1976.

Bay County designated this area in its Comprehensive Plan for residential use at a density of
15 units an acre in 1990. A copy of the 1990 Future Land Use Map for the area is attached.
The current Land Use Map designates this area for commercial and residential use. See
attached current FLUM-Bay Point Area.

Longtime residents will tell you that this area has never flooded during a hurricane. As a
lifetime resident of this area | can confirm this. Therefore, the legislation poses little risk to the
taxpayers. It should be noted that when the subdivisions were originally approved they were
not included in the 1996 FEMA flood zones. These 1996 FEMA maps were drawn one year
after we had severe impacts from Hurricane Opal and these areas did not flood. However, in
2002 and again in 2009, FEMA modified the flood maps. At that time, most of the residential
lots were included in a flood zone. At that point, most banks started demanding flood
insurance. Because these lots were located in an OPA area, owners of homes and vacant lots
that were not previously required to have flood insurance were compelled to purchase it and
federal flood insurance was not available. Private insurance can cost upwards of $50,000 a
year. This makes financing new construction and refinancing existing development extremely
difficult and expensive. It adversely affects not only people’s lives, but the local real estate
market and the local tax base. Attached is a report of a middle class family who struggled to
keep their home because of the map error on Map P-31P.

To all the members present today, | truly believe the inclusion of these residential areas in Bay
County OPA Unit P-31P was a mistake. It was caused by a mapping error and the
unauthorized application of an OPA to existing residential lands. The map error has real life
impacts on local homeowners, it complicates the efficient provision of public utilities and it
depresses local markets. For these reasons, Bay County humbly requests you and the
members of the Committee on Natural Resources vote to support H.R.2947

Sincerely

Philip “Griff” Griffitts
Vice-Chairman
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This draft map was produced by the U.S. Fish and Wildiife Service to
show final recommended boundary changes to the John H. Chafee
Coastal Barrier Resources System (CBRS) as directed by Section 4 of
the Coastal Barrier Resources Reauthorization Act of 2005 (Public Law
108-226).

The seaward side of the CBRS unit includes the entire sand-sharing
system, including the beach and nearshore area. The sand-sharing
system of coastal barriers is normally defined by the 30-foot bathymetric
contour. In large coastal embayments and the Great Lakes, the sand-
sharing system is defined by the 20-foot bathymetric contour or a line
approximately one mile seaward of the shoreline, whichever is nearer the
coastal barrier.

For additional information about the Coastal Barrier Resources Act
(CBRA) or the CBRS, please visit www.fws.gov/cbra.

JOHN H. CHAFEE COASTAL BARRIER RESOURCES SYSTEM
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This draft map was produced by the U.S. Fish and Wildiife Service to
show final recommended boundary changes to the John H. Chafee
Coastal Barrier Resources System (CBRS) as directed by Section 4 of
the Coastal Barrier Resources Reauthorization Act of 2005 (Public Law
109-226).

The seaward side of the CBRS unit includes the entire sand-sharing
system, including the beach and nearshore area. The sand-sharing
system of coastal barriers is normally defined by the 30-foot bathymetric
contour. In large coastal embayments and the Great Lakes, the sand-
sharing system is defined by the 20-foot bathymetric contour or a line
approximately one mile seaward of the shoreline, whichever is nearer the
coastal barrier.

For additional information about the Coastal Barrier Resources Act
(CBRA) or the CBRS, please visit www.fws.gov/cbra.
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This draft map was produced by the U.S. Fish and Wildiife Service to
show final recommended boundary changes to the John H. Chafee
Coastal Barrier Resources System (CBRS) as directed by Section 4 of
the Coastal Barrier Resources Reauthorization Act of 2005 (Public Law
109-226)

The seaward side of the CBRS unit includes the entire sand-sharing
system, including the beach and nearshore area. The sand-sharing
system of coastal barriers is normally defined by the 30-foot bathymetric
contour. In large coastal embayments and the Great Lakes, the sand-
sharing system is defined by the 20-foot bathymetric contour or a line
approximately ane mile seaward of the shoreline, whichever is nearer the
coastal barrier.

For additional information about the Coastal Barrier Resources Act
(CBRA) or the CBRS, please visit vaww.fws.qov/cbra.
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Sal Albano and his wife Allison moved into their home in Bay County’s Martinique subdivision about four

years ago.It- was a-great place,-they thought, to-raise their.two.daughters,-Luca,-now-three-and siX-year--

old Bijou, who has been diagnosed with autism. Sal, a maintenance engineer at a local condominium,
and Allison, a real estate agent, are not wealthy people, and in fact, live at least block off the coastline.

“We had no doubt in our minds this was the last place we ever wanted to live,” Sal Albano said. “We
have so many friends here and we love our home. It's a great community for a family with a child with

autism.”
But in the last two years, their dream home has become an almost unbearable burden.

The Albanos financed their home when they bought it four years ago through the now-defunct Peoples
First Bank, bought out by Hancock Bank when it folded in 2012. And that’s when their problems began.

Six months after Hancock Bank took over the $90,000 remaining on their home’s mortgage the Albanos
received a letter stating that they needed proof of flood insurance. People’s had not required flood
insurance, as Bay County puts the property at more than 5.5 feet above the flood level, and the home
itself is built 3.5 feet above that.

The Albanos complied and bought a minimal policy through their carrier, only to receive a refund and
notice that they were not insured a couple months later. Hancock responded by force-placing insurance
on the family, doubling their mortgage payment to $3,900 and mandating that they make back
payments to 2012,

“My problem is that nobody can write insurance for a home that’s in CBRA. The government won't
recognize it and the insurance companies can’t write it. So how are you going to force place it on us?”

In the last eight weeks, the insurance companies, the bank and the Albanos have been trying to reach a
consensus.

“I got a letter from Hancock saying you don’t need insurance, but in the same pile of mail, there was
another letter from them saying you have until April 1 to get flood insurance.”

Albano said the ordeal has taken a toll on him and his family.
"My wife is so frustrated,” he said. “We’re thinking about putting it up for sale.”
Sal Albano can be reached at (850) 625-5350.

Allison Albano can be reached at {850) 258-0123.



Testimony of
Karen Hyun, Ph.D., Vice President for Coastal Conservation
National Audubon Society

Regarding
H.R. 2947 (Rep. Neal Dunn), To replace certain Coastal Barrier Resources System
maps “Strengthening Coastal Communities Act of 2017.”, and
H.R. 4880 (Rep. Lisa Blunt Rochester), To revise the boundaries of certain John H.
Chafee Coastal Barrier Resources System Units in Delaware.

Before the
Subcommittee on Water, Power, and Oceans
Committee on Natural Resources
U.S. House of Representatives

February 27, 2018

Chairman Lamborn, Ranking Member Huffman, and Members of the Subcommittee,
thank you for the opportunity to participate in this hearing about the Coastal Barrier
Resources Act (CBRA). My name is Karen Hyun and | am the Vice President for
Coastal Conservation at the National Audubon Society. The National Audubon Society
works to protect birds and the places they depend on now and in the future. We have 22
state offices, over 60 nature centers and sanctuaries, 462 chapters, and over a million
members, who are nearly evenly split between progressives and moderates/conservatives.

| am here today to express Audubon’s strong support for H.R. 2947 and H.R. 4880.
These revisions were made by the U.S. Fish and Wildlife Service, which applied statutory
criteria and sought public review and comment, to make appropriate changes to the
CBRA System.

The National Audubon Society commends the Subcommittee for holding this hearing on
these bills as needed steps toward improving and strengthening CBRA.  We hope that
the Committee will take further steps to move legislation that would add the remaining
areas included in the Digital Mapping Pilot Project to the CBRA System.

Coastal Barrier Resources Act Background

The Coastal Barrier Resources Act (CBRA) was bi-partisan legislation enacted in 1982
and was signed into law by President Ronald Regan, who said:

The Coastal Barrier Resources Act meets a national problem with less

federal involvement, not more. It adopts the sensible approach that risk
associated with new private development should be borne by the private
sector, not underwritten by the American taxpayer. It [saves] American



taxpayers millions of dollars while, at the same time, taking a major step
forward in the conservation of our magnificent coastal resources.

The CBRA has three goals to:

(1) reduce the flow of federal tax dollars into risky coastal development;

(2) promote public safety by preventing taxpayer funds for development in hurricane and
storm prone areas; and

(3) protect fish, wildlife, and other natural resources.

Nationwide, roughly 3.3 million acres — about the size of the state of Connecticut - of
undeveloped land and habitat along the Atlantic, Gulf of Mexico and Great Lakes are
protected through the CBRA System.

CBRA is a free-market conservation tool that prohibits federal expenditures or financial
assistance for new development on areas mapped as undeveloped and included in the
CBRA System. It does not regulate how people develop their land, but transfers the full
cost from Federal taxpayers to the individuals who choose to build in these areas.
According to a 2002 analysis conducted by the U.S. Fish and Wildlife Service, CBRA
saved the taxpayer more than $1.3 billion in federal expenditures from 1983-2010. These
savings are likely underestimated because not all Federal funding sources were
incorporated in the original study. In addition, this study has not been updated and has
not considered subsequent disaster relief spending.

CBRA promotes public safety. Since CBRA was enacted, more than 50 hurricanes,
including 17 major hurricanes, have struck the U.S., causing thousands of deaths.
Roughly 39 percent of the U.S. population now lives in coastal counties, placing more
people at risk from deadly storms. By removing taxpayer-funded subsidies for
development in hazardous coastal areas, the CBRA promotes public safety.

Finally, CBRA helps protects economically important coastal resources. Since the life
histories of many fish and shellfish of commercial importance rely on coastal wetlands
and estuaries, inclusion of these habitats in the CBRA System contributes to the nation’s
economically vital commercial fisheries. In 2015, commercial fish landings in Atlantic
and Gulf of Mexico states netted more than $2.8 billion, while commercial fish landings
in Great Lakes states contributed more than $22 million to the economy. Coastal
wetlands also help protect coastal communities from catastrophic storm damages. More
than $625 million in property damages were prevented because coastal wetlands in New
York and New Jersey buffered Hurricane Sandy’s waves and storm damage. Itis
estimated that nationwide, coastal wetlands provide more than $23 billion per year in
storm protection services.

The National Audubon Society supports CBRA because it provides vitally important
habitat for shorebirds and other birds and wildlife. Protected areas, including units in the
CBRA System, are essential to bird conservation. For example, in the Coastal Carolinas,
an impressive 55-99% of important bird species are found in the CBRA System and other
protected areas. These include high percentages of nonbreeding (migrating and



overwintering) Red Knot (74%), breeding and non-breeding American Oystercatcher
(90% and 79%), Piping Plover (97% and 88%), and breeding Least Terns (93%), found
in particular on units of the CBRA System. These CBRA System units have greater
acreages of habitat favored by many bird species, such as saltmarsh, mud and sand, than
do other areas in the Coastal Carolinas.

Digital Mapping Pilot Project

In 2000, Congress directed the Secretary of the Interior to conduct a Digital Mapping
Pilot Project, and in 2006, to finalize the pilot project maps. This Digital Mapping Pilot
Project was authorized to address challenges associated with administering the CBRA
because of outdated maps that dated back to the 1990s. The draft pilot project maps
underwent public review in 2009 and were revised in 2016. In November 2016, the U.S.
Fish and Wildlife Service transmitted to Congress a report with the final recommended
pilot project maps, which would add 24,510 acres to and remove 396 acres from the
CBRA System. We ask this Committee and Congress to act by adopting these maps
through legislation. Enacting legislation adopting these pilot project maps as a complete
package would save taxpayer dollars, improve public safety, and protect habitat that
supports fish, wildlife, and coastal economies.

H.R. 4880 (Rep. Lisa Blunt Rochester), To revise the boundaries of certain John H.
Chafee Coastal Barrier Resources System Units in Delaware.

Delaware has 6,696 acres included in 4 CBRA System units, on which nearly all federal
development subsidies are prohibited. Another 34,049 acres are included in 6 “Otherwise
Protected Areas,” in which only federal flood insurance is prohibited. The U.S. Fish and
Wildlife Service recommended to Congress in November 2016 that another 897 acres be
added to CBRA System units and Otherwise Protected Areas in Delaware, and 83 acres
be removed to reflect mapping errors. H.R. 4880 would incorporate these revised pilot
project maps into the CBRA System in Delaware.

The National Audubon Society commends Representative Blunt Rochester for her
leadership on this issue, and continuing the bi-partisan support for CBRA. One of the
original authors of CBRA in 1982 was Representative Thomas B. Evans (R-DE) who
stated, “In passing the Coastal Barrier Resources Act, we in Congress said to developers,
‘if you’re going to develop in storm-prone, environmentally-sensitive areas, we can’t stop
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you; but do it on your own nickel and not the American Taxpayer’s.

Hurricanes, nor’easters and storms periodically hit the Delaware coast, resulting in the
loss of human life and the destruction of property. For example, a 1962 nor’easter
battered Dewey Beach for 2 Y2 days, causing 20 foot waves that crashed against homes
and businesses and inundated the town. Coastal storms imperil coastal residents and
visitors alike. By removing taxpayer subsidies for coastal construction, the CBRA
removes incentives for people to build in highly hazardous areas.



In 2015, the commercial fish and shell fishing industry in Delaware landed more than 3.5
million pounds of marine fish and shellfish that were worth $6.8 million. Recreational
fishing is important to Delaware’s economy, too. More than 138,000 saltwater anglers
fished along Delaware’s coast in 2011, contributing more than $94 million in retail sales
in the state. Habitat like wetlands and clean coastal water is the lifeblood for saltwater
fisheries, and CBRA protects more than 34,000 acres of coastal wetlands and nearshore
habitat in Delaware.

H.R. 2947 (Rep. Neal Dunn), To replace certain Coastal Barrier Resources System
maps “Strengthening Coastal Communities Act of 2017.”

Through a process separate from the Digital Mapping Pilot Project, the U.S. Fish and
Wildlife Service also transmitted to Congress recommended maps for the St. Andrew
Complex (P31/P31P) located in Bay County, Florida, dated October 7, 2016. These
maps were prepared following a 45-day public review period of proposed maps dated
May 16, 2016. H.R. 2947 would enact these maps and are supported by National
Audubon.

Florida currently has a total of 767,187 acres in the protective CBRA System: 303,243
acres are included in 68 CBRA System units, on which nearly all federal development
subsidies are prohibited, while another 463,944 acres are included in 63 Otherwise
Protected Areas, in which only federal flood insurance is prohibited. In the Digital
Mapping Pilot Project, the U.S. Fish and Wildlife Service recommended to Congress that
another 13,554 acres be added to the CBRA in Florida, and 234 acres be removed to
reflect mapping errors.

Florida is the number one most hurricane-prone state in the United States. From 1851 to
2015, 114 hurricanes hit Florida. As many hurricanes hit Florida as hit Louisiana and
Texas combined, and Florida had as many hurricanes as did the rest of the South Atlantic
states combined (Georgia, South Carolina, North Carolina and Virginia). Hurricanes have
resulted in the loss of human life and serious injuries, imperiling coastal residents and
visitors. By removing taxpayer subsidies for coastal construction, the CBRA removes
incentives for people to build in highly hazardous areas that are prone to repeated
disasters.

Florida’s marine fisheries provide more than 2.5 million recreational anglers with sport
fishing opportunities, and more than 15,000 commercial fishers with employment.
Habitat like wetlands and clean coastal water is the lifeblood for saltwater fisheries, and
CBRA protects nearly 700,000 acres of coastal wetlands and nearshore habitat in
Florida. CBRA’s beaches, dunes, and islands also provide important habitat for birds,
which draw bird enthusiasts and Audubon members in Florida and nationwide.

Conclusion
The National Audubon Society supports H.R. 2947 and H.R. 4880 and commends the

Subcommittee for holding a hearing on these bills as needed steps toward improving and
strengthening CBRA. We hope that the Committee will take further steps to move



legislation that would add the remaining areas included in the Digital Mapping Pilot
Project to the CBRA System.

Thank you Chairman Lamborn, Ranking Member Huffman, and Members of the
Subcommittee for the opportunity to provide this testimony.



Congressional Hearing Summary

Date: February 27, 2018

Subject: Coastal Barrier Resources Act: H.R. 2947 and H.R. 4880
Committee: House Natural Resources

Subcommittee: Water, Power and Oceans

Members Present

Democrats: Ranking Member Huffman (CA-02); Rep. Barragan (CA-44); Rep. Blunt Rochester
(DE-AL)
Republicans: Vice Chairman Webster (FL-11); Rep. Dunn (FL-02); Rep. Johnson (LA-04); Rep.

Graves (LA-06)
Witnesses

Panel

Mr. Gary Frazer
Assistant Director for Ecological Services
U.S. Fish and Wildlife Service (FWS)

Mr. Philip Griffitts
Commissioner
Bay County Board of County Commissioners

Ms. Karen Hyun
Vice President, Coastal Conservation

National Audubon Society

Summary of Subject Matter:

The hearing focused on the Coastal Barrier Resources Act (CBRA) and two bills specific to CBRA,
H.R. 2947 (Rep. Dunn) and H.R. 4880 (Rep. Blunt Rochester). The comprehensive map modernization
process the FWS is undertaking, along with the Digital Mapping Pilot Project were also noted subjects of
the hearing.

Opening Statements of Subcommittee Members

Subcommittee Vice Chairman Webster

Webster noted in his opening that H.R. 2947 would has the support of the Committee, and would save
taxpayer money and that CBRA as a whole is a strong, effective, fiscally conservation program that
enjoys bipartisan support.



Congressional Hearing Summary

Ranking Member Huffman

Huffman noted his support for both bills and stated that CBRA is an example of good environmental
stewardship that includes responsible taxpayer protections. Huffman noted the bipartisan support of
the hearing and the CBRA program; but, also mentioned that he would like to discuss the inclusion of
west coast areas and funding shortfalls of the program. Huffman also went into detail on the impacts of
sea level rise and climate change.

Question and Answer

e (Vice Chairman Webster yielded time to Rep. Dunn) Rep. Dunn (R-FL-02) asked Mr. Frazer about
his other bill (H.R. 4091) and whether or not the Service would implement the law and draft a
map if directed by Congress; He also asked Mr. Frazer about the public comment/notification
process and timeframe for when final maps are produced after laws are enacted.

e Ranking Member Huffman (D-CA-02) focused his questions on the public review process,
estimates of cost-effectiveness/taxpayer savings, and CBRA modernization

e Rep. Graves (R-LA-06) made a statement on coastal barriers and their benefits for coastal
communities, and mentioned that FEMA and FWS were holding up and/or refusing to go
through with beach renourishment efforts. Graves also stated that the FWS is “not a fan of
Section 6” of CBRA (exceptions), and that overall the FWS causes the increase in renourishment
costs by forcing the gathering of offshore materials. After asking Mr. Frazer about beach
renourishment, Rep. Graves also requested that FWS come back to the Committee, revisiting
the issue of beach renourishment, and how to make changes on what can be done to use the
existing sand on barrier islands for beach renourishment; along with explain FWS views on
sediment transport and sea level rise.
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Please let me know if you have any questions.
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FWS pushes lawmakers to move on updated coastal maps

Cecelia Smith-Schoenwalder, E&E News reporter
Published: Wednesday, February 28, 2018

Lawmakers yesterday debated legislation to tweak Fish and Wildlife Service maps that limit
federal funds for projects in storm-prone areas under the Coastal Barrier Resources Act.

The bills, discussed by he House Natural Resources Subcommittee on Water, Power and
Oceans yesterday, would amend three of the 65 units included in FWS's map update in 2016.

H.R. 4880, from Rep. Lisa Blunt Rochester (D-Del.), would tweak one unit in Delaware. Florida
Republican Rep. Neal Dunn's H.R. 2947 would tweak two others in Florida.

Gary Frazer, the assistant
director for ecological services
for FWS, said the agency
recommends Congress approve
the remaining 62 draft maps en
bloc.

If Congress were to adopt all
the updated maps, it would add
nearly 25,000 acres of
undeveloped coastal barrier
areas to the Coastal Barrier
Resources System, Frazer said.

According to a 2002 analysis by
FWS, CBRA has saved
taxpayers more than $1.3 billion
from 1983 to 2010. The law
discourages building on at-risk
coasts by restricting federal
funds available to developers
for disaster assistance, roads,
wastewater systems and

Gary Frazer, assistant director for ecological services at the Fish and subsidized flood insurance.

Wildlife Service. House Natura ce

The bills would remove certain
structures hat were wrongfully
included to allow property owners to gain access to federal subsidies.

Philip Griffitts, who is on the Bay County Board of County Commissioners in Panama City, Fla.,
said numerous families have struggled to keep their homes because of this error. Some of them
have had to pay up to $50,000 annually for flood insurance, said Griffitts.

"The map error has realife impacts on local homeowners, it complicates the efficient provision
of public utilities and it depresses local markets," he told lawmakers.

FWS has only submitted new maps to Congress for 15 percent of the Coastal Barrier Resources
System.

Frazer said FWS doesn't have the resources to update the rest of the system. FWS currently has
$1.4 million for that purpose, but Frazer said an additional $5 million would be needed.

Rep. Jared Huffman (D-Calif.) pushed for modernization of the CBRA during the hearing and
suggested it extend to the West Coast.

Frazer said that FWS views the law as fundamentally sound.



Testimony of Gary Frazer,
Assistant Director for Ecological Services,
U.S. Fish and Wildlife Service, Department of the Interior

Before the House Committee on Natural Resources, Subcommittee on Water, Power and
Oceans

Legislative Hearing on Two Bills to Revise the Boundaries of Certain Units of the John H.
Chafee Coastal Barrier Resources System: H.R. 2947, the “Strengthening Coastal
Communities Act of 2017”; and H.R. 4880, “To revise the boundaries of certain John H.
Chafee Coastal Barrier Resources System units in Delaware”

February 27, 2018

Good morning Chairman Lamborn, Ranking Member Huffman, and Members of the
Subcommittee. I am Gary Frazer, Assistant Director for Ecological Services with the U.S. Fish
and Wildlife Service (Service). I appreciate the opportunity to testify today on two bills related to
the John H. Chafee Coastal Barrier Resources System (CBRS). My testimony provides the
Administration’s views on each of the bills and includes information on the Coastal Barrier
Resources Act (CBRA) and the Service’s efforts to modernize the maps of the CBRS. The
Administration supports CBRA and its objectives to save lives, save taxpayer dollars, and
conserve coastal barrier habitat through the law’s non-regulatory approach of removing federal
incentives to build in areas subject to hurricanes and erosion. The Administration also supports
the two bills that are the subject of today’s hearing and looks forward to working with the
Subcommittee on legislative efforts to update the maps of the CBRS.

Background

Established by CBRA of 1982, the CBRS consists of geographic units that were relatively
undeveloped at the time they were designated. Coastal barrier ecosystems are not only home to
vital natural resources such as coastal wetlands, diverse wildlife, and flyways for migratory
birds; they also protect public safety and the substantial investments within coastal communities
that are vulnerable to intense storms and hurricanes. Undeveloped coastal barriers and wetlands
absorb the brunt of the destructive forces of hurricanes and storm surges, reducing wave energy
and inland flooding and providing resistance to the flow of water. A 2016 study by Lloyd’s
Tercentenary Research Foundation shows that coastal wetlands prevented $625 million in direct
flood damages during Hurricane Sandy in 2012.

Nationally, the CBRS contains 862 geographic units that encompass 3.5 million acres of
relatively undeveloped areas along the Atlantic, Gulf of Mexico, Great Lakes, U.S. Virgin
Islands, and Puerto Rico coasts. CBRA limits most new federal funding for development within
these identified areas, saving American taxpayers millions of dollars in spending for roads,
wastewater and potable water systems, disaster assistance, and subsidized flood insurance.
CBRA imposes no restrictions on development conducted with private, state, or local funds. In
his 1982 signing statement, President Reagan stated that CBRA “simply adopts the sensible



approach that risk associated with new private development in these sensitive areas should be
borne by the private sector, not underwritten by the American taxpayer.”

The devastating 2017 hurricane season, with three major hurricanes making landfall in the U.S.
within one month, will cost taxpayers billions in disaster response, flood insurance payouts, and
long-term recovery efforts. CBRA is a common sense law that tackles a national problem with
less federal involvement rather than more. CBRA helps the Federal Government send
appropriate price signals to property owners to indicate that the risk of developing on coastal
barriers is high and ensures that the federal taxpayer does not underwrite further development in
those areas, all without infringing upon the rights of landowners to develop their properties.

The CBRS units are identified and depicted on a series of maps entitled “John H. Chafee Coastal
Barrier Resources System.” The Service is responsible for maintaining and updating the official
maps of the CBRS. Aside from three minor exceptions, only legislation enacted by Congress can
modify the CBRS boundaries to add or remove areas. These exceptions include: (1) CBRA’s
five-year review requirement that solely considers changes that have occurred to the CBRS by
natural forces such as erosion and accretion; (2) voluntary additions to the CBRS by property
owners; and (3) additions of excess federal property to the CBRS.

CBRS Map Modernization

The official maps of the CBRS were first created more than 35 years ago. Today’s technology
produces more refined maps that are more easily accessed and understood by the public.
Congress recognized the challenges associated with the maps and, through the 2000
reauthorization of CBRA (Section 6 of Pub. L. 106-514), directed the Service to conduct a pilot
project to remap 50-75 CBRS areas using digital technology. In the 2006 reauthorization of
CBRA (Section 4 of Pub. L. 109-226), Congress directed the Service to prepare digital maps for
the remainder of the CBRS and make recommendations for its expansion. The Service agrees
that the maps should be modernized. To date, the Service has transmitted comprehensively
revised draft maps for approximately 15 percent of the CBRS to Congress for consideration.

The Service uses a “comprehensive map modernization” process to update the CBRS maps that
requires: (1) research by the Service into the intent of the original boundaries and the
development status on the ground at the time the areas were originally included within the
CBRS; (2) development of draft revised boundaries by the Service; (3) public review of the draft
boundaries; (4) preparation of final recommended maps by the Service that take into
consideration information provided during the public comment period; (5) transmittal of final
recommended maps to the Congressional committees of jurisdiction; and (6) Congressional
enactment of legislation to make the revised maps effective. This process will ensure that newly
adopted maps are created in a transparent way that clearly identifies the location of CBRS lines
and underlying justification. Information about the Service’s guiding principles and criteria for
assessing modifications to the CBRS is available in Chapter 6 of the Final Report to Congress:
John H. Chafee Coastal Barrier Resources System Digital Mapping Pilot Project. Information
about the Service’s large-scale comprehensive remapping projects is below.



Digital Mapping Pilot Project

The Service submitted its Digital Mapping Pilot Project report and accompanying draft maps for
65 units (approximately 10 percent of the total acreage within the CBRS) to Congress in 2016.
H.R. 4880 addresses two units that are part of the pilot project. However, there are an additional
59 units included in the pilot project that are not addressed by these bills. The Administration
recommends that Congress adopt en bloc all of the final recommended maps for the 65 pilot
project units that are included in Appendix C of the report to Congress. If adopted by Congress,
the pilot project maps collectively would remove about 325 structures from the CBRS, correcting
decades-old errors that affect property owners. The pilot project maps also add 24,510 acres of
undeveloped coastal barrier areas to the CBRS (mainly wetlands and open water). Coastal
barriers are highly dynamic areas that are subject to continual geomorphic change, and
development conditions on the ground are also subject to change. Therefore, delays in the
adoption of the final recommended maps will require updated reviews by the Service of on-the-
ground conditions. Such reviews are costly to the government and will delay relief for those
homeowners and project proponents with areas recommended for removal.

Legislation

The bills that are the subject of this hearing seek to enact certain revised CBRS maps that were
prepared by the Service through the comprehensive map modernization process described above.
If adopted by Congress, these revised maps would remove areas that were previously included
within the CBRS in error and add new undeveloped coastal barrier areas to the CBRS. The areas
removed from the CBRS would become eligible for federal subsidies, including federally backed
flood insurance. The areas added to the CBRS would not be eligible for most new federal
expenditures and financial assistance (including flood insurance).

H.R. 2947: Strengthening Coastal Communities Act of 2017

H.R. 2947 would revise the boundaries of two existing units of the CBRS in Bay County,
Florida. These units are known as St. Andrew Complex P31/P31P. The legislation replaces the
existing three maps for these two units dated January 11, 2016, with three revised maps dated
October 7, 2016. These revised maps, prepared by the Service in 2014, would remove 200
structures (mainly residential) and 125 acres (98 acres of uplands and 27 acres of associated
aquatic habitat) from the CBRS and add 1,582 acres (131 acres of uplands and 1,451 acres of
associated aquatic habitat) to the CBRS.

The Administration supports H.R. 2947 as it would adopt three maps that the Service prepared
through the comprehensive map modernization process.

H.R. 4880: To revise the boundaries of certain John H. Chafee Coastal Barrier Resources
System units in Delaware

H.R. 4880 would revise the boundaries of two existing units of the CBRS in Sussex County,
Delaware. These units are known as Delaware Seashore Unit DE-07P and North Bethany Beach
Unit HO1. The legislation replaces the existing map for the two existing units dated December 6,



2013, with a revised map dated March 18, 2016, which also adds one new unit known as
Delaware Seashore Unit DE-07 to the CBRS. This map was prepared by the Service as part of
the Digital Mapping Pilot Project. The revised map would remove 99 structures (mainly
residential) and 83 acres (43 acres of uplands and 40 acres of associated aquatic habitat) from the
CBRS. The revised map would also add 897 acres (409 acres of uplands and 488 acres of
associated aquatic habitat) and 1 structure associated with a Delmarva Power electrical facility to
the CBRS. This facility would be included within Otherwise Protected Area (OPA) Unit DE-
07P. The only restriction within an OPA is on federal flood insurance for new construction (or
substantially improved existing construction).

The Administration supports H.R. 4880 as it would adopt a map that the Service prepared
through the comprehensive map modernization process. In addition, the Administration
recommends that all of the maps included in Appendix C of the Final Report to Congress: John
H. Chafee Coastal Barrier Resources System Digital Mapping Pilot Project also be adopted en
bloc.

Conclusion

The Administration supports map modernization as a good government effort that will provide
relief to landowners affected by inadvertent errors on old maps, make CBRS information more
accessible to the public, and preserve the long-term integrity of the CBRS. Thank you for the
opportunity to testify today on the Coastal Barrier Resources Act. I am happy to answer any
questions, and look forward to working with the Subcommittee as it considers these two bills.



Congressional Hearing Summary

Date: February 27, 2018

Subject: Coastal Barrier Resources Act: H.R. 2947 and H.R. 4880
Committee: House Natural Resources

Subcommittee: Water, Power and Oceans

Members Present

Democrats: Ranking Member Huffman (CA-02); Rep. Barragan (CA-44); Rep. Blunt Rochester
(DE-AL)
Republicans: Vice Chairman Webster (FL-11); Rep. Dunn (FL-02); Rep. Johnson (LA-04); Rep.
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Mr. Philip Griffitts
Commissioner
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Ms. Karen Hyun
Vice President, Coastal Conservation
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Summary of Subject Matter:

The hearing focused on the Coastal Barrier Resources Act (CBRA) and two bills specific to CBRA,
H.R. 2947 (Rep. Dunn) and H.R. 4880 (Rep. Blunt Rochester). The comprehensive map modernization
process the FWS is undertaking, along with the Digital Mapping Pilot Project were also noted subjects of
the hearing.

Opening Statements of Subcommittee Members

Subcommittee Vice Chairman Webster

Webster noted in his opening that H.R. 2947 would has the support of the Committee, and would save
taxpayer money and that CBRA as a whole is a strong, effective, fiscally conservation program that
enjoys bipartisan support.



Congressional Hearing Summary

Ranking Member Huffman

Huffman noted his support for both bills and stated that CBRA is an example of good environmental
stewardship that includes responsible taxpayer protections. Huffman noted the bipartisan support of
the hearing and the CBRA program; but, also mentioned that he would like to discuss the inclusion of
west coast areas and funding shortfalls of the program. Huffman also went into detail on the impacts of
sea level rise and climate change.

Question and Answer

e (Vice Chairman Webster yielded time to Rep. Dunn) Rep. Dunn (R-FL-02) asked Mr. Frazer about
his other bill (H.R. 4091) and whether or not the Service would implement the law and draft a
map if directed by Congress; He also asked Mr. Frazer about the public comment/notification
process and timeframe for when final maps are produced after laws are enacted.

e Ranking Member Huffman (D-CA-02) focused his questions on the public review process,
estimates of cost-effectiveness/taxpayer savings, and CBRA modernization

e Rep. Graves (R-LA-06) made a statement on coastal barriers and their benefits for coastal
communities, and mentioned that FEMA and FWS were holding up and/or refusing to go
through with beach renourishment efforts. Graves also stated that the FWS is “not a fan of
Section 6” of CBRA (exceptions), and that overall the FWS causes the increase in renourishment
costs by forcing the gathering of offshore materials. After asking Mr. Frazer about beach
renourishment, Rep. Graves also requested that FWS come back to the Committee, revisiting
the issue of beach renourishment, and how to make changes on what can be done to use the
existing sand on barrier islands for beach renourishment; along with explain FWS views on
sediment transport and sea level rise.



From: Niemi, Katie

To: Ellis_John

Cc: Matthews Kathryn H; Wells Emily N; Bohn Cynthia; Wright Dana K
Subject: Re: OCEANS FWS pushes lawmakers to move on updated coastal maps
Date: Monday, March 5, 2018 9:53:48 AM

Attachments: Info Memo on Sand Mining in CBRS 11.27.17.docx

John,

| think the issue is the Service's long-standing policy that mining sand from within the CBRS for shoreline stabilization projects located
outside of the CBRS does not meet the 16 U.S.C. 3505(a)(6)(G) exception under the CBRA. Attached is an info memo we prepared on this
issue in November.

Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES
5275 Leesburg Pike

Falls Church, VA 22041-3803
Tel (703) 358-2071

On Mon, Mar 5, 2018 at 9:34 AM, Ellis, John <john_ellis@fws gov> wrote:
Make that are they "talking about "

On Mon, Mar 5, 2018 at 9:33 AM, Ellis, John <john_ellis@fws gov> wrote:
Any idea what they are talking about by using existing sand on barrier islands? Are they king about upland sources, sand spits etc?

On Mon, Mar 5, 2018 at 8:59 AM, Niemi, Katie <katie niemi@fws gov> wrote:
Hi John,

Overall the hearing went well. Gary testified on two CBRA bills, both of which had broad support (one technical correction for FL and
one DE map that is part of the pilot project). There was generally support for the principles of CBRA. One issue to make you aware of,
Rep. Graves (R-LA-06; and serves on both the House Natural Resources Committee and the House Transportation and Infrastructure
Committee) was at the hearing and made a statement on coastal barriers and their benefits for coastal communities, and mentioned that
FEMA and FWS were holding up and/or refusing to go through with beach renourishment efforts. Rep. Graves also stated that the FWS
is “not a fan of Section 6” of CBRA (exceptions), and that overall the FWS causes the increase in renourishment costs by forcing the
gathering of offshore materials. After asking Gary about beach renourishment, Rep. Graves also requested that FWS come back to the
Committee, revisiting the issue of beach renourishment, and how to make changes on what can be done to use the existing sand on
barrier islands for beach renourishment; along with explaining FWS views on sediment transport and sea level rise.

Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES

95275 Leesburg Pike
Falls Church VA 22041-3803
Tel (703) 358-2071

On Mon, Mar 5, 2018 at 8:33 AM, Ellis, John <john_ellis@fws gov> wrote:

—————————— Forwarded message ----------

From: Miller, Susan <susan miller@fws gov>

Date: Mon, Mar 5, 2018 at 8:00 AM

Subject: OCEANS FWS pushes lawmakers to move on updated coastal maps

To: "Augspurger, Tom" <tom_augspurger@fws gov>, Dale Suiter <dale suiter fms gov>, Emily Wells <emily wells@fws gov>, "Fogo, Laura
<laura_ft fws gov>, Gary Jordan <gary_jordan@fws gov>, John Ellis <john_ellis@fws gov>, John Hammond <john_hammond@fw:
Joseph Madison <joseph madison@fws gov>, Kathryn Matthews <kathryn matthews@fws gov>, "Krom, Caroline" <caroline krom@fws ggx>
"Mann, Leigh" <leigh mann@fws gov>, Matthew Butts <m_anhwm@ﬁ&sggx> "McRae, Sarah" <sarah mcrae@fws gov>, Michael Morse
<michael_|_morse@fws gov>, Mike Wicker <mike_wicker@fws gov>, "Newcomb, Doug" <doug_newcomb@fws gov>, Pete Benjamin
<pete benjamin@fws gov>, Ryan Nordsven <ryan_nordsven@fws ;Qy> Sara Ward <sara_ward@fws gov>, "Serrano, L111beth"

<lilibeth serrano@fws gov>, Shaun Olson <shaun_olson@fws gov>, "Shearer, John Ann" <johnann_shearer@fws gov>, Wilson Laney
<wilson_laney@fws gov>

OCEANS
FWS pushes lawmakers to move on updated coastal maps
Cecelia Smith-Schoenwalder, E&E News reporter

Published: Wednesday, February 28, 2018

Lawmakers yesterday debated legislation to tweak Fish and Wildlife Service maps that limit
federal funds for projects in storm-prone areas under the Coastal Barrier Resources Act.

The bills, discussed by the House Natural Resources Subcommittee on Water, Power and
Oceans yesterday, would amend three of the 65 units included in FWS's map update in 2016.

H.R. 4880, from Rep. Lisa Blunt Rochester (D-Del.), would tweak one unit in Delaware. Florida
Republican Rep. Neal Dunn's H.R. 2947 would tweak two others in Florida.



Gary Frazer, the assistant
director for ecological services
for FWS, said the agency
recommends Congress approve
the remaining 62 draft maps en
bloc.

If Congress were to adopt all
the updated maps, it would add
nearly 25,000 acres of
undeveloped coastal barrier

H areas to the Coastal Barrier
Resources System, Frazer said.

According to a 2002 analysis by
FWS, CBRA has saved
taxpayers more than $1 3 billion
from 1983 to 2010. The law
discourages building on at-risk
coasts by restricting federal
funds available to developers
for disaster assistance, roads,
wastewater systems and

Gary Frazer, assistant director for ecological services at the Fish and subsidized flood insurance.

Wildlife Service. House Natural Resources Committee
The bills would remove certain
structures that were wrongfully

included to allow property owners to gain access to federal subsidies.

Philip Griffitts, who is on the Bay County Board of County Commissioners in Panama City, Fla.,
said numerous families have struggled to keep their homes because of this error. Some of them
have had to pay up to $50,000 annually for flood insurance, said Griffitts.

"The map error has real-life impacts on local homeowners, it complicates the efficient provision
of public utilities and it depresses local markets,” he told lawmakers.

FWS has only submitted new maps to Congress for 15 percent of the Coastal Bamier Resources
System.

Frazer said FWS doesn't have the resources to update the rest of the system. FWS currently has
$1.4 million for that purpose, but Frazer said an additional $5 million would be needed.

Rep. Jared Huffman (D-Calif.) pushed for modemization of the CBRA during the hearing and
suggested it extend to the West Coast.

Frazer said that FWS views the law as fundamentally sound.



Information Memorandum for the Principal Deputy Director
Date: November 27, 2017
From: Gary Frazer, Assistant Director for Ecological Services

Telephone #: (202) 208-4646

Subject: Background information on the Service’s national policy regarding sand mining within
the Coastal Barrier Resources System (CBRS) for shoreline stabilization projects outside
of the CBRS

I Introduction

The CBRS was established by the Coastal Barrier Resources Act (CBRA) in 1982 and consists of
geographic units along the Atlantic, Gulf of Mexico, Great Lakes, U.S. Virgin Islands, and Puerto Rico
coasts that are delineated on a series of maps. Congress enacted CBRA to minimize the loss of human
life, wasteful Federal expenditures, and damage to natural resources on coastal barriers by prohibiting
most new Federal expenditures that promote development within the CBRS. CBRA does not prohibit
development conducted with private, state, or local funds; rather, it restricts Federal subsidies that
encourage development within these hazard-prone and ecologically sensitive areas.

CBRA’s restrictions on new Federal expenditures and financial assistance within System Units of the
CBRS include, but are not limited to: construction or purchase of roads, structures, facilities, and
infrastructure, and most projects to prevent the erosion of or otherwise stabilize any inlet, shoreline, or
inshore area (U.S.C. 3504). However, Federal agencies, after consultation with the U.S. Fish & Wildlife
Service (Service), may make expenditures and financial assistance available for activities that meet one of
the CBRA’s exceptions (16 U.S.C. 3505). Any response from the Service is in the form of an opinion
only. The responsibility for complying with the CBRA and the final decision regarding the expenditure of
funds for a particular action or project rests with the Federal funding agency.

The Service has a long-standing national policy regarding sand mining within the CBRS for shoreline
stabilization projects outside of the CBRS. The Service has applied this interpretation in its responses to
requests for CBRA consultations from 1994 to the present (such requests generally come from the U.S.
Army Corps of Engineers (Corps)). This policy has recently been the subject of inquiries from staff for
both individual members of Congress and Congressional committees, who are hearing from local officials
regarding the matter.

IL. Background

The CBRA contains a set of exceptions that allow Federal agencies to make expenditures and financial
assistance available within the CBRS for several different types of activities. The Corps has submitted
consultation requests to the Service that propose that sand mining within the CBRS for a shoreline
stabilization project located outside of the CBRS would meet the exception in the CBRA for
“nonstructural projects designed to mimic, enhance, or restore a natural stabilization system” (16 U.S.C.
3505(a)(6)(G)). This exception also requires the project to be consistent with the purposes of the CBRA
(i.e., to minimize: the loss of human life; wasteful expenditure of Federal revenues; and damage to fish,
wildlife, and other natural resources associated with the coastal barriers by restricting Federal
expenditures and financial assistance which have the effect of encouraging development within the
CBRS).




In 1994, the Department of the Interior’s Solicitor’s Office advised the Service that the 16 U.S.C.
3505(a)(6)(G) exception applies only to projects for stabilizing the shoreline of a unit of the CBRS:; it
does not apply to projects to stabilize shorelines outside of the CBRS (regardless of whether the project
might be consistent with the purposes of the CBRA). A subsequent review of this matter by the Assistant
Secretary for Fish and Wildlife and Parks in 1995 reaffirmed this policy. See the attachments for related
correspondence.

There is an exception under the CBRA that allows for dredging of Federal navigation channels (including
disposal of dredge materials), but this exception is limited only to the dredging necessary for the
maintenance of the channel. The legislative history of the CBRA states that “The use of disposal sites for
dredge materials is not precluded by this legislation so long as they are related to, and necessary for, the
maintenance of an existing project” (House Report 97-841 Part 1). Beneficial use of dredge spoils from
such channel maintenance activities for beach nourishment is possible in certain circumstances, but
dredging that exceeds what is necessary for true maintenance of the channels is not permitted with
Federal funds.

The legislative history is clear that the CBRA was intended to reduce Federal involvement in activities
that are detrimental to coastal barrier ecosystems included within the CBRS, including most dredging.
House Report 97-841 Part 1 states: “Intense development and human use of coastal barriers have also
caused diminished productivity in these important natural resource areas. Disposing sewage effluents,
dredging canals and channels, filling wetlands, leveling dunes, clearing vegetation, constructing hurricane
and erosion control projects, stabilizing inlets, and other activities often spell trouble for the coastal
barrier ecosystems that protect and often sustain natural resources of immense aesthetic and economic
value.”...“The intent of the legislation is that all forms of direct Federal assistance for projects...be
precluded.”

I11. Positions of Interested Parties

Service Position

The Service maintains its long-standing policy that mining sand from within the CBRS for shoreline
stabilization projects located outside of the CBRS does not meet the 16 U.S.C. 3505(a)(6)(G) exception
under the CBRA.

U.S. Army Corps of Engineers

The Corps continues to submit CBRA consultation requests to the Service that propose that the exception
to the CBRA for “nonstructural projects designed to mimic, enhance, or restore a natural stabilization
system” (16 U.S.C. 3505(a)(6)(G)) can be applied to sand mining within the CBRS for shoreline
stabilization outside of the CBRS. Mining sand for beach nourishment projects within CBRS units is
generally preferable to mining sand from offshore borrow sites because it is cheaper and can produce sand
of the necessary quality (grain size, color, etc.). The most recent related requests include projects in Stone
Harbor, New Jersey (Corps Philadelphia District) and Folly Beach, South Carolina (Corps Charleston
District); however, there are no pending consultation requests related to this issue.

Congressional Interest

Service staff have recently had phone calls with Congressional staff (New Jersey and North Carolina
member offices and the House of Representatives Transportation and Infrastructure Committee and
Natural Resources Committee) concerning sand mining within the CBRS. Staffers have indicated that
CBRA is becoming a road block to beach nourishment projects and that it forces communities to pay for
projects themselves or drives up the costs to the Corps for sourcing beach-quality sand.




From: Shultz, Gina

To: FWHQ Ecological Services Staff
Subject: Fwd: Congressional Affairs Update
Date: Monday, March 5, 2018 11:28:20 AM
Attachments: 3.2.18.docx

FYI

---------- Forwarded message ----------

From: Gustavson, Angela <angela gustavson@fws.gov>
Date: Fri, Mar 2, 2018 at 4:59 PM

Subject: Congressional Affairs Update

To: Angela Gustavson <angela gustavson@fws.gov>

Good afternoon,

The Congressional Affairs Update for this week is attached. This week, Gary Frazer testified
at a House Natural Resources Subcommittee hearing on two bills related to the Coastal Barrier
Resources System.

There are a few hearings next week of interest to the Service, including a House Natural
Resources hearing on the DOI maintenance backlog.

Have a good weekend,
Angela

Angela Gustavson

Deputy Chief

Division of Congressional and Legislative Affairs
U.S. Fish and Wildlife Service

Office: 703-358-2253

Mobile: 202-909-5105

angela gustavson@fws.gov



CONGRESSIONAL AFFAIRS UPDATE

Division of Congressional and Legislative Affairs
U.S. Fish and Wildlife Service

March 2, 2018
2018 Congressional Recess Schedule
Senate Holidays & Special Days House
State Work Period District Work Period
Mar. 26-Apr. 6 Mar. 26-Apr. 6
State Work Period District Work Period
Apr. 30-May 4 Apr.30-May 4
State Work Period Memorial Day District Work Period
May 28-June 1 May 28 May 28-June 1
State Work Period Independence Day District Work Period
July 2-July 6 July 4 July 2-July 6
State Work Period Labor Day District Work Period
Aug. 6-Sep. 3 Sep. 3 July 30-Sep. 3
Sep. 10-Sep. 11 Rosh Hashanah Sep. 10-Sep. 11
Sep. 19 Yom Kippur District Work Period
Sep. 17-Sep. 21
Oct. 8 Columbus Day Oct. 8
State Work Period Veterans Day District Work Period
Oct. 29-Nov. 12 Nov. 12 (observed) Oct. 15-Nov. 9
State Work Period Thanksgiving Day District Work Period
Nov. 19-Nov. 23 Nov. 22 Nov. 19-Nov. 23
Targeted Adjournment Date
Dec. 14

HEARINGS AND MARKUPS OF INTEREST

Fish and Wildlife Service Testifies on CBRA Legislation

On Tuesday, February 27, the House Natural Resources Subcommittee on Water, Power and
Oceans held a legislative hearing on two bills enacting revised maps for the Coastal Barrier
Resources System. H.R. 2947, sponsored by Representative Neal Dunn (R-FL-2), would enact
three revised maps in Bay County, Florida and H.R. 4880, sponsored by Representative Lisa
Blunt Rochester (D-DE-AL), would enact three revised maps in Sussex County, Delaware.
Gary Frazer, Assistant Director for Ecological Services, testified on behalf of the Fish and
Wildlife Service in support of both bills and noted the comprehensive map modernization
process the Service is undertaking, along with the Digital Mapping Pilot Project. Questions of

note to Gary Frazer include:




o Representative Dunn (R-FL-2) asked about another CBRA-related bill he is sponsoring
(H.R. 4091) and whether the Service will draft a map as directed by the bill, if it were
passed by Congress.

e Ranking Member Jared Huffman (D-CA-2) focused his questions on the public review
process, estimates of cost-effectiveness and taxpayer savings, and CBRA modernization.

e Representative Garret Graves (R-LA-6) discussed the benefits of coastal barriers to
coastal communities, and asked questions about beach renourishment and the use of
sediment from coastal barrier islands.

For more information, please visit:
https://naturalresources.house.gov/calendar/eventsingle.aspx?Event]D=404024

Senate Subcommittee Considers Legislation Funding Endangered Fish Recovery Programs
On Wednesday, February 28, the Senate Energy and Natural Resources Subcommittee on Water
and Power held a legislative hearing on several bills, including S. 2166, the Endangered Fish
Recovery Programs Extension Act of 2017. S. 2166, sponsored by Senator Cory Gardner (R-
CO), would extend annual base funding for the Upper Colorado and San Juan fish recovery
programs through fiscal year 2023. Alan Mikkelsen, Senior Advisor to the Secretary for Water
and Western Resources Issues, testified on behalf of the Department of the Interior. Chairman
Jeff Flake (R-AZ) and Mr. Mikkelsen discussed the success of the fish recovery programs in
allowing for continued water operations, contributing to conservation of the target fish species,
and preventing ESA-related legislation. Senator Ron Wyden (D-OR) discussed the importance
of finding a resolution to water issues in the Klamath Basin.

For more information, please visit: https://www.energy.senate.gov/public/index.cfm/hearings-
and-business-meetings?ID=7B42576B-8405-425F-9098-09ESDDEA3570

Senate Committee Discusses Administration’s Infrastructure Proposal

On Thursday, March 1, the Senate Committee on Environment and Public Works held an
oversight hearing entitled “The Administration’s Framework for Rebuilding Infrastructure in
America.” Secretary of Transportation Elaine Chao and Assistant Secretary of the Army Civil
Works R.D. James testified on behalf of the Administration. Committee Members discussed
several items of interest to the Service:

e Chairman John Barrasso (R-WY) and Senator Dan Sullivan (R-AK) expressed
support for the Administration’s infrastructure proposal, particularly measures that would
streamline the permitting process. Chairman Barrasso asked about pros and cons of
expanding the Army Corps’ existing cost-share authority to allow any non-federal entity
to fund expedited reviews.

e Ranking Member Tom Carper (D-DE) cited inadequate funding as the primary factor
delaying infrastructure projects, as opposed to environmental permitting requirements.

e Senator Ed Markey (D-MA) also expressed concerns with limiting environmental
reviews as a means to expedite projects.

e Ranking Member Carper and Senator Jim Inhofe (R-OK) discussed recently-enacted
laws that are intended to improve agency coordination and speed up project delivery,
including MAP-21 and FAST-41. Ranking Member Carper asked why an Executive



Director has not yet been appointed for the Federal Permitting Improvement Steering
Council.

e Senator Sheldon Whitehouse (D-RI) asked witnesses to consider the needs of coastal
states in designing and relocating critical infrastructure in the face of rising sea levels.

For more information, please visit:
https://www.epw.senate.gov/public/index.cfim/hearings?ID=993C02C3-83B9-473D-B4FC-
17B301D39397

UPCOMING HEARINGS/MARKUPS

House Committee to Discuss the Department of the Interior’s Maintenance Backlog
On Tuesday, March 6, the House Committee on Natural Resources will hold an oversight
hearing entitled, “Exploring Innovative Solutions to Reduce the Department of the Interior’s
Maintenance Backlog.” The hearing is scheduled for 10:00 a.m. in 1324 Longworth House
Office Building. For more information, please visit:
https://naturalresources.house.gov/calendar/eventsingle.aspx?Event]D=404079

House Committee to Discuss the Administration’s Infrastructure Proposal

On Tuesday March 6, the House Committee on Transportation and Infrastructure will hold an
oversight hearing entitled “Examining the Administration’s Infrastructure Proposal.” U.S.
Secretary of Transportation Elaine Chao will testify on behalf of the Administration. The hearing
is scheduled for 10:00 a.m. in 2167 Rayburn House Office Building. For more informatoin,
please visit: https://transportation.house.gov/calendar/eventsingle.aspx?EventID=402216

House Committee to Consider Natural Resources Legislation
On Wednesday, March 7, the House Committee on Natural Resources will mark up three
pending bills:

e H.R. 520, National Strategic and Critical Minerals Production Act, sponsored by
Representative Mark Amodei (R-NV-2). H.R. 520 would establish a limited process for
permitting mining exploration and operations, including NEPA exemptions for certain
federal decisions.

e H.R. 4731, To extend the retained use estate for the Caneel Bay resort in St. John, United
States Virgin Islands, and for other purposes, sponsored by Representative Stacey
Plaskett (D-USVI-AL).

e H.R. 5133, Federal Land Transaction Facilitation Act Reauthorization of 2018, sponsored
by Chairman Rob Bishop (R-UT-1).

The mark up is scheduled for 10:15 a.m. in 1324 Longworth House Office Building. For more
information, please visit:
https://maturalresources.house.gov/calendar/eventsingle.aspx?Event]ID=404081




INTRODUCED LEGISLATION OF INTEREST

H.R.5149 — To provide that certain wilderness study areas in Montana have been
adequately studied for wilderness designation.

Sponsor: Rep. Gianforte, Greg [R-MT-At Large] (Introduced 03/01/2018) Cosponsors: (0)
Committees: House - Natural Resources

Latest Action: House - 03/01/2018 Referred to the House Committee on Natural Resources.

H.R.5148 — To release certain wilderness study areas in the State of Montana.
Sponsor: Rep. Gianforte, Greg [R-MT-At Large] (Introduced 03/01/2018) Cosponsors: (0)
Committees: House - Natural Resources

Latest Action: House - 03/01/2018 Referred to the House Committee on Natural Resources.

H.R.5133 — To reauthorize the Federal Land Transaction Facilitation Act, and for other
purposes.

Sponsor: Rep. Bishop, Rob [R-UT-1] (Introduced 03/01/2018) Cosponsors: (0)

Committees: House - Natural Resources

Latest Action: House - 03/01/2018 Referred to the House Committee on Natural Resources.

H.R.5103 — To amend the Internal Revenue Code of 1986 to increase the excise tax and
special occupational tax in respect of firearms and to increase the transfer tax on any other
weapon, and for other purposes.

Sponsor: Rep. Davis, Danny K. [D-IL-7] (Introduced 02/27/2018) Cosponsors: (9)

Committees: House - Ways and Means, Natural Resources, Judiciary, Education and the
Workforce, Energy and Commerce

Latest Action: House - 02/27/2018 Referred to the Committee on Ways and Means, and in
addition to the Committees on Natural Resources, the Judiciary, Education and the Workforce,
and Energy and Commerce

S.2487 — A bill to amend the Food Security Act of 1985 to authorize the Secretary of
Agriculture to provide certain data on conservation practices, and for other purposes.
Sponsor: Sen. Klobuchar, Amy [D-MN] (Introduced 03/01/2018) Cosponsors: (1)
Committees: Senate - Agriculture, Nutrition, and Forestry

Latest Action: Senate - 03/01/2018 Read twice and referred to the Committee on Agriculture,
Nutrition, and Forestry.

S.2479 — A bill to amend the Agricultural Research, Extension, and Education Reform Act
of 1998 to address deferred maintenance at agricultural research facilities, and for other
purposes.

Sponsor: Sen. Hirono, Mazie K. [D-HI] (Introduced 03/01/2018) Cosponsors: (3)

Committees: Senate - Agriculture, Nutrition, and Forestry

Latest Action: Senate - 03/01/2018 Read twice and referred to the Committee on Agriculture,
Nutrition, and Forestry



S.2472 — A bill to reauthorize the Coastal Management Act of 1972, and for other
purposes.

Sponsor: Sen. Nelson, Bill [D-FL] (Introduced 02/28/2018) Cosponsors: (2)

Committees: Senate - Commerce, Science, and Transportation

Latest Action: Senate - 02/28/2018 Read twice and referred to the Committee on Commerce,
Science, and Transportation.

S.Res.420 — A resolution designating March 3, 2018, as "World Wildlife Day"'.

Sponsor: Sen. Coons, Christopher A. [D-DE] (Introduced 03/01/2018) Cosponsors: (1)

Latest Action: Senate - 03/01/2018 Submitted in the Senate, considered, and agreed to without
amendment and with a preamble by Voice Vote



From: BalisLarsen, Martha

To: Niemi, Katie

Cc: Phinney, Jonathan T; Wright, Dana K

Subject: Re: Invitation: Mtg w/ Spencer Wetmore re: American Shore & Beach Preserv... @ Wed Mar 21, 2018 2pm - 3pm
(EDT) (katie_niemi@fws.gov)

Date: Tuesday, March 6, 2018 11:46:10 AM

Importance: High

| will check with Gina since | may be on travel that week. If | am in town, | can plan to
attend.

Martha

Martha Balis-Larsen

Chief, Division of Budget & Technical Support
Ecological Services Program

U.S. Fish and Wildlife Service Headquarters
Ecological Services, MS: ES

5275 Leesburg Pike

Falls Church, VA 22041-3803

703-358-2171 (general)

703-358-2314 (direct)

On Tue, Mar 6, 2018 at 11:24 AM, Niemi, Katie <katie niemi@fws.gov> wrote:
Martha,
Please see meeting request below from Spencer Wetmore, City Administrator for Folly
Beach. Dana and I have met with her in the past and we don't have any new information to
share. I anticipate she may want to know how they can go about revisiting the long-standing
Solicitor's Opinion concerning removal of sand from a CBRS unit to renourish a beach
outside of the CBRS.

Can you or Gina attend this meeting along with me and Dana?
Thanks!

Katie

---------- Forwarded message ----------

From: Craig Aubrey <craig_aubrey@fws.gov>

Date: Tue, Mar 6, 2018 at 11:11 AM

Subject: Invitation: Mtg w/ Spencer Wetmore re: American Shore & Beach Preserv... @
Wed Mar 21, 2018 2pm - 3pm (EDT) (katie_niemi@fws.gov)

To: katie_niemi@fws.gov, swetmore@cityoffollybeach.com, dana_wright@fws.gov,
john_morse@fws.gov, jonathan phinney@fws.gov, ben_thatcher@fws.gov

Mtg w/ Spencer Wetmore re: American Shore & Beach more details »



Preservation 2018 Coastal Summit

Dear Craig, Patrice, and Robert,

It's time again for the annual American Shore and Beach Preservation Association’s Coastal
Summit in DC. As we’ve done for the past several years, I'm emailing to ask if we could set a
meeting to allow the conference attendees the opportunity to meet with representatives from
USFWS. This meeting serves as an important bridge between the local government officials and
scientists who represent our cities to establish relationships with the agency and hear from your
staff regarding the realities of the work you do.

So far, we have a variety of topics including Section 7, BA, and BO update, Coastal Barrier
Resources Act, CBRA zones. As the conference registration progresses, we’ll have a better idea
of what topics the attendees have questions about and can set a draft agenda. We anticipate the
meeting taking no more than an hour.

Please let me know if you would be able to accommodate a March 215t meeting at
either 1pm or 2pm. We look forward to seeing you again this year!

Best,

Spencer Wetmore

When Wed Mar 21, 2018 2pm — 3pm Eastern Time
Where 1W112 - Mollie Beattie Conference Room (map)

Video call  hitps://plus.google.com/hangouts/_/doi.qgov/craig-aubrey



Calendar katie_niemi@fws.gov

Who . craig_aubrey@fws.gov - organizer

- robert barba@fws.gov - creator

- katie_niemi@fws.gov

. swetmore@cityoffollybeach.com
. dana wright@fws.gov
- john_morse@fws.gov

. jonathan_phinney@fws.gov
. ben thatcher@fws.gov

Going? Yes - Maybe - No more options »

Invitation from Google Calendar

You are receiving this email at the account katie niemi@fws.gov because you are subscribed for invitations on
calendar katie_niemi@fws.gov.

To stop receiving these emails, please log in to https://www.google.com/calendar/ and change your notification
settings for this calendar.

Forwarding this invitation could allow any recipient to modify your RSVP response. Learn More.



From: Niemi, Katie

To: Howe, Marian

Cc: Wright, Dana K; Phinney, Jonathan T; BalisLarsen, Martha
Subject: Re: [EXTERNAL] RE: Check-in on Coastal Barrier Resources Act TDA
Date: Thursday, April 5, 2018 11:16:14 AM

Attachments: Sol Opinion exception 6(a)(6)(G) and USACE letter.pdf
Importance: High

Hi Merra,

Attached is the 1994 memo from the DOI Solicitor’s Office which advised the Service that the 16
U.S.C. 3505(a)(6)(G) exception applies only to projects for stabilizing the shoreline of a unit of the
CBRS; it does not apply to projects to stabilize shorelines outside of the CBRS. Also attached is a
1995 letter from the ASFWP to the Corps which reaffirmed this policy.

Please let me me know if you need anything else.

Thanks!
Katie

On Thu, Apr 5, 2018 at 10:38 AM, Howe, Marian <marian_howe@fws.gov> wrote:
FYT1, I reached out to Richie for an update on the TDA for the pilot maps and they're moving
forward with it, but he mentioned that they've been hearing about sand mining from
members and would like a copy of the solicitor's opinion.

—————————— Forwarded message ----------

From: O'Connell, Richie <Richie.O'Connell@mail.h >

Date: Wed, Apr 4, 2018 at 12:52 PM

Subject: [EXTERNAL] RE: Check-in on Coastal Barrier Resources Act TDA
To: "Howe, Marian" <marian howe@fws.gov>

Cc: "Ball, William" <William.Ball@mail.h V>

Hey Merra,

Taylor was excellent to work with in your absence. We did receive the TDA and are still
running the traps on our end with members, but look to be in good shape. I’ll let you know
when the timing comes more clearly into focus. I know you were involved in the early
stages of that TDA as well so thanks to you and Taylor for all your work on that front.

On a slightly related note — as you’re aware, members have been engaged on CBRA’s
funding prohibitions as they pertain dredging for beach nourishment projects. After the call
we did a few month back, we took the message back to some of our members who have
been engaged on this and they wanted to know a little more about this 1994 (I believe?)
solicitor’s opinion that guides the Service’s interpretation of the Act in the regard. Is that
solicitor’s opinion something you could share with us?



Thanks,

Richie

From: Howe, Marian [mailto:marian_howe@fws.gov]
Sent: Tuesday, April 3, 2018 12:21 PM

To: O'Connell, Richie <Richie.O'Connell@mail.house.gov>
Cec: Ball, William <William.Ball@mail.h .gOV>
Subject: Check-in on Coastal Barrier Resources Act TDA

Hi Richie,

After a brief hiatus during Feb and March, I'll be taking over the Coastal Barrier Resources
Act again from my colleague Taylor Pool, and I was informed that the Service recently
submitted technical drafting assistance to adopt the final recommended maps for the for the
65 pilot project units in the Coastal Barrier Resources System Digital Mapping Pilot Project. | just
wanted to check in to see if there were any updates or information you could share regarding
potential legislation to adopt these maps.

Let me know if we can be helpful with anything else on this front, and I look forward to
working with you again in the future.

Cheers,
Merra

Merra Howe

Congressional and Legislative Affairs Specialist
Division of Congtessional and Legislative Affairs
U.S. Fish and Wildlife Service

Office: 703-358-2225

Cell:617-680-9848

marian howe@fws.gov



Merra Howe

Congressional and Legislative Affairs Specialist
Division of Congressional and Legislative Affairs
U.S. Fish and Wildlife Service

Office: 703-358-2225

Cell: 617-680-9848

marian howe@fws.gov



FWS.CW.0380
Memorandum

To: Ralph Morgenweck
Assistant Director, Fish and Wildlife Enhancement
Fish and Wildlife Service

From: Charles P. Raynor
Assistant Solicitor
Fish and Wildlife

Subject: Interpretation of Section 6(a)(6)(G) of the Coastal
Barrier Resources Act

t uctio

You have requested our opinion as to whether a project to
renourish a beach outside the Coastal Barrier Resources System
(System) utilizing sand removed from within a unit of the Systenm
can qualify for the shoreline stabilization projects exemption in
section 6(a)(6)(G) of the Coastal Barrier Resources Act (Act), 16
U.S.C. 3505(a)(6)(G). We conclude this exemption applies only to
projects designed to stabilize the shoreline of a System unit and
therefore does not apply to projects to renourish beaches outside
the System even if the other requirements of section 6(a)(6)(G)
are met.

Background

Section 5(a) of the CBRA, 16 U.S.C. 3504(a), prohibits new
Federal expenditures or financial assistance for activities
within the System, unless the activities are covered by one of
the exceptions listed in section 6. The shoreline stabilization
projects exception in section 6(a)(6)(G) covers:

(6) Any of the following actions or projects, but only
if the making available of expenditures or assistance
therefor is consistent with the purposes of this Act:

(G) Nonstructural projects for shoreline stabilization
that are designed to mimic, enhance, or restore natural
stabilization systems.

We understand Proposed beach renourishment projects within the
CBRS that meet these standards and are consistent with the CBRA



purposes may receive Federal funding.
Discussion

The Corps proposes to dredge approximately 975,000 cubic
yards of sand from within the Midway Inlet Unit for use in
renourishing the beach on Pawley’s Island, which is not within
the CBRS. We interpret the language of section 6(a)(6) of the
CBRA, however, as referring to nonstructural projects devoted to
stabilizing the shoreline of a Unit of the CBRS by mimicking,
enhancing, or restoring the natural stabilization systems of the
Unit. In other words, beach renourishment prOJects must be aimed
at renourishing the beach of the CBRA Unit in order to qualify
for Federal funding under section 6(a)(6). In contrast, the
Corps’ Pawley’s Island project is intended solely to accomplish
the renourishment of a beach outside of the CBRS. We therefore
conclude that Federal funding or financial assistance for such a
project would violate section 5 of the CBRA. Our opinion would
not differ if the project were designed instead to renourish
beaches both within and without the CBRS, because we interpret
section 6(a)(6) to refer to projects designed to renourish solely
a beach within the CBRS.

Even if this project were intended to renourish the beach of
the Midway Inlet Unit, we believe it still would not qualify for
a Federal funding exception because it would be inconsistent with
the CBRA purposes. As noted above, the CBRA purposes include
minimizing damage to fish, wildlife, and other natural resources
of coastal barriers. In this case, the proposed dredging would
damage the productive natural systems of Midway Inlet in several
ways. The dredging would result in the outright destruction of
all benthic organisms encountered by the dredging cutterhead that
would be used. In addition, the borrow area, which currently is
shallow, would be converted to deeper, less productive open
water. The deepening of this area would also cause sloughing
and/or erosion of adjacent shallow areas and thereby reduce their
habitat values.

The existing shallow water of the borrow area provides, in
conjunction with adjacent beaches, habitat for a number of
species of birds and turtles. These include Wilsons plovers and
Least terns (classified as threatened by the State of South
Carolina) that nest and feed in the existing habitat. The
loggerhead turtle (Federally listed as threatened under the
Endangered Species Act) utilizes these beaches for nesting and
the shallow ridged shoals for feeding and nesting during its
"internesting period" (the time interval between nesting
emergencies).

Finally, recent studies by the Corps of Engineers of the
effects of other renourishent projects on North Carolina beaches
suggest that they result in a reduction in nearshore and surf
fisheries caused by disturbances to intertidal communities from
renourishment activities.



Conclusion

The renourishment project proposed by the Army Corps of
Engineers, dredging of sand from within the Midway Inlet Unit in
order to renourish a beach outside the Coastal Barrier Resources
System, does not fall within the CBRA section 6(a)(6) Federal
funding exception, which applies only to projects for
renourishment of beaches within the CBRS. In addition, the
project would lead to significant adverse impacts on the natural
resources of the Midway Inlet Unit, although section 6(a)(6)
projects must be consistent with the CBRA purpose of minimizing
damage to the natural resources of coastal barriers. For each of
these reasons, we conclude that Federal funding or financial
assistance for this beach renourishment project would violate
section 5 of the Coastal Barrier Resources Systen.

Please refer any questions to David Gayer (343-2172).

cc: Coastal Barriers Coordinator
J. G. Harvey Geitner, Charleston, S.C. Field Office, FWS



United States Department of the Interior

OFFICE OF THE SECRETARY
1849 C Street, N.W.
Washington, D.C. 20249

AN 12 998

Dr. John H. Zirschky

Acting Assistant Secretary (Civil Works)
Department of the Army

108 Army Pentagon

Washington, D.C. 20310-0108

Dear Dr. Zirschky:

Thank you for your letter of February 16, 1995, requesting review of the U.S. Fish and
Wildlife Service (Service) interpretation of the statutory requirements of the Coastal
Barrier Resources Act (Act) in relation to the issue of federally funded beach
nourishment activities. You specifically request that we reverse the Service’s
interpretation of section 6(a)(6)(G) of the Act as it relates to the U.S. Army Corps of
Engineers (Corps) Folly Beach, South Carolina, beach renourishment project and other
similar projects. You note that the Service’s interpretation should be rescinded for the
following reasons: 1) Corps studies indicate impacts to coastal barrier Unit M07, Bird
Key Complex, from the Folly Beach project are not appreciable and may be beneficial,
2) the Energy and Water Development Appropriation Act for 1992 authorized the use of
Unit M07 as a borrow area by the Corps, 3) the Service previously determined that the
use of Unit M07 as a borrow aréa was an allowable activity under section 6(a)(6)(G) of
the Act, and 4) the Service’s current statutory interpretation places unexpected financial
burdens on both the Federal Government and the non-Federal cost-sharing sponsors of
the Folly Beach project and other similar Corps projects.

Section 6 of the Act sets forth several exceptions to the general prohibition in

section S against Federal expenditures affecting the Coastal Barrier Resources System
(System). The exception in section 6(a)(6)(G) is for "Nonstructural projects for shoreline
stabilization that are designed to mimic, enhance, or restore, natural stabilization
systems" and that are also consistent with the purposes of the Act. We have conferred
with the Department’s Office of the Solicitor on this issue and, after careful
consideration, determined that the current statutory interpretation is correct. Section
6(a)(6)(G) applies only to projects for stabilizing the shoreline of a unit of the System; it
does not apply to projects to stabilize shoreline outside the System regardless of whether
the project might be consistent with the purposes of the Act. Therefore, any Corps
proposed action designed to nourish beaches located outside the System using beach
material taken from within the System does not meet the criteria for a section 6(a)(6)(G)
exception.



Dr. John H. Zirschky 2

Relative to your point that the Folly Beach project would not be damaging to Unit M07
and may actually benefit the unit, the section 6 exception does not apply in this case
regardless of whether the project may be non-detrimental or beneficial. The section 6
exception applies only to projects for stabilizing the shoreline of a unit of the System, not
for projects outside the System. In fact, the Charleston Field Office recently reported
that Bird Key, a highly important nesting site for colonial waterbirds, has actually
undergone drastic erosion since the Folly Beach project began. Most, if not all of the
nesting habitat, has been lost. Also, recent studies by the South Carolina Department of
Natural Resources indicate that material accumulating in the project borrow area does
not appear to be beach compatible material due to the high content of silt and clay
material.

With regard to the 1992 Energy and Water Development Appropriations Act, Congress
regularly enacts new legislation resulting in numerous federally funded activities.
However, activities authorized by such newly enacted legislation must adhere to other
statutory requirements unless the legislation specifically exempts the activities from
existing statutory requirements.

You are correct in stating that the Corps previously received a Service determination
that the Folly Beach project was an allowable activity under section 6(a)(6)(G).
However, because of conflicting interpretations regarding section 6(a)(6)(G) in relation
to beach renourishment activities within coastal barrier units, the Service requested an
interpretation by the Department’s Solicitor which resulted in the current statutory
interpretation.

Finally, you note that the current statutory interpretation places unexpected financial
burdens on both the Federal and non-Federal sponsors of the Folly Beach project. The
purposes of the Act are to minimize the loss of human life, wasteful expenditure of
Federal revenues, and damage to fish, wildlife, and other natural resources associated
with units of the System. The Act does not restrict the use of private, State or local
government funds for activities within the System. Therefore, implementation of the Act
results in a savings of Federal dollars by placing the financial burden on those who chose
to invest, live, or conduct development activities within the System, not the American
taxpayer. The current statutory requirement only restricts the use of Federal funds for
the purpose of removing sand from within the System. Furthermore, it is only the last
4,500 feet of the southwest portion of the total proposed borrow area for the Folly Beach
project which is within Unit M07. The remaining unaffected borrow area is 7,170 feet
long and 600 feet wide. Therefore, the project is not entirely prohibited and estimated
future financial burdens may be inflated.
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It is important to note that coastal barrier units include the fastland core of the coastal
barrier itself, as well as associated aquatic habitat and the entire sand-sharing system,
including the beach, shoreface, and offshore bars. The sand-sharing system of coastal
barriers is defined by the 30-foot bathymetric contour. Congress approved this
delineation criteria for units of the System in recognition of the important role the sand-
sharing system plays in maintaining the dynamic, migratory nature of coastal barriers.

We hope this clarifies the Department’s position on this issue. Thank you for your
cooperation on this matter.

Sincerely,

/egn/ George T. Frampton .|

George T. Frampton, Jr.
Assistant Secretary for Fish
and Wildlife and Parks

cc: 6229-MIB-ES(1)
6013-MIB-PMO-Secretary’s Files
6013-MIB-PMOSecretary’s Reading File (2)
6024-MIB-SOL
7456-MIB-PMB
3156-MIB-FW
6242-MIB-CL
6628-MIB-LM
3012-MIB-FWS-Directorate Reading File
3012-MIB-FWS-CCU
3024-MIB-FWS-AES
400-ARLSQ-FWS-DHC
400-ARLSQ-FWS-DHC-BHR

FWS/DHC/BHR:LKelsey:e0b:358-2201:3/30/95 - Q:\DHC\kelseyl\Zirschky.ltr
REVISED:AES:MNash:4/3/95



From: Niemi, Katie

To: BalisLarsen, Martha; Phinney, Jonathan T

Cc: Wright, Dana K

Subject: follow-up with Rep. Graves on sand mining and beach nourishment
Date: Monday, April 9, 2018 10:06:36 AM

Importance: High

Martha and Jonathan,

Dana and I had a status update with CLA last week. Heads-up that Marty may be reaching out
to Gary concerning FWS follow-up with Rep. Graves. Below is summary of the concerns Rep.
Graves raised at the 2018 hearing.

Rep. Graves (R-LA-06; and serves on both the House Natural Resources Committee and the House
Transportation and Infrastructure Committee) was at the February 2018 CBRA hearing and made a
statement on coastal barriers and their benefits for coastal communities, and mentioned that FEMA and
FWS were holding up and/or refusing to go through with beach renourishment efforts. Rep. Graves also
stated that the FWS is “not a fan of Section 6” of CBRA (exceptions), and that overall the FWS causes
the increase in renourishment costs by forcing the gathering of offshore materials. After asking Gary
about beach renourishment, Rep. Graves also requested that FWS come back to the Committee,
revisiting the issue of beach renourishment, and how to make changes on what can be done to
use the existing sand on barrier islands for beach renourishment; along with explaining FWS
views on sediment transport and sea level rise.

We can discuss at our check-in on Wednesday. Thanks.

Katie



From: Niemi, Katie

To: BalisLarsen, Martha; Phinney, Jonathan T; Kodis, Martin; Marian Howe
Subject: CBRA hearing transcript

Date: Wednesday, April 11, 2018 11:33:56 AM

Attachments: Transcript of Hearing Frazier and Graves.docx

Hi Folks,

A video of the February 27 CBRA hearing is available on the Committee's website:

https://naturalresources.house.gov/calendar/eventsingle.aspx?EventID=404024

Terry listened to the exchange between Congressman Graves (LA) and Gary and typed up the attached
transcript.

Katie



Mr. Graves: | hear from members of Congress on a regular basis about their frustration. Let me
reiterate, Dr. Hyun discussed and reaffirmed....look, this is designed to protect the environment, these
barriers play a role, not just in ensuring the ecological productivity of the islands and the adjacent areas,
but also they provide a benefit to the mainland. If we're seeing, over and over again, where FEMA'S
refusing after storms to come in and provide renourishment or assistance in protecting these barriers,
or if the Service themselves are forcing us to go get offshore minerals or offshore sand sediments as
opposed to sediments right there in the same area, you significantly increase the cost of restoration or
protection of these barriers, ensuring the environmental benefits are continued. Can you comment on
that?

Mr. Frazier: Congressman, the Service’s role is to follow the direction that we get from Congress in
terms of what sort of federal expenditures are authorized within the System Unit and what sort of
circumstances allow for activities to occur within System Units. | think the foundation of your question
has to do with how coastal barriers function. They are self-sustaining natural systems, natural geological
processes maintain these systems, and often development on undeveloped coastal barrier, so as to
disrupt that natural geological process, and often times that disruption then is what causes the need
for...

Mr. Graves: Can | challenge one of the statements you just made? You just said that these barriers are
self-sustaining. | disagree. If they were self-sustaining...you have sediment migration patterns that in
many cases do not sustain those barriers, and in some cases the migration pattern may go into the deep
water, where you’re not sustaining the barrier system. You also have engineered systemes, like...that’s
why we spend, like, gosh, hundreds of millions of dollars annually in this country doing renourishment
projects for beaches or, in the case of Louisiana, just for barrier islands.

Mr. Frazier: So, Congressman, I’'m not a coastal geologist but I've been in this field...
Mr. Graves: Geomorphologist.

Mr. Frazier: ...for quite a while. Storms on coastal barriers do oftentimes take sand from beaches and
move it offshore and then over time that sand comes back to shore. Undeveloped systems are
maintained over time, they do move, and certainly now with sea level rise, that’s a disruption to the
system. Hardening the shorelines or disrupting the sand transport upstream or downdrift, also disrupts
those systems. Those are all things that effect the need for communities to have beaches nourished or
other protections.

Mr. Graves: So, let me just close up there, time’s running out. Could you please come back to the
committee...you mentioned sea rise, you recognize sediment transport and other challenges that
prevent the sustainability or resilience of some of these structures. Could you please go back to US Fish
and revisit this issue of using sand sources within the vicinity as opposed to going offshore where
you’re potentially doubling costs to try and sustain the ecological productivity and sustain the barrier
functions of these islands, and give us recommendations on how we can make changes to more
efficiently protect these resources?

Mr. Frazier: Congressman, we’d be happy to work with you. This is something, though, that has been....

Mr. Graves: If you could just come back to us, that’s all I’'m asking. | yield back.



From: Wright, Dana K

To: Niemi, Katie; Fish, Teresa L

Subject: Re: DTS Assignment--Interpretation of certain provisions of the Coastal Barrier Resources Act pertaining to
environmental restoration

Date: Friday, June 22, 2018 6:53:14 AM

Attachments: DEPARTMENT OF THE INTERIOR Mail - Fwd [EXTERNAL] Letter to Director Sheehan.pdf
Letter to Dir Sheehan on CBRA.PDF

I downloaded the correspondence to our network and fixed the scanned letter (the pages were
out of order). The letters are also attached.

K:\CBRA\Consistency Consultations\Beach Norishment and Dredging\Incoming Letter

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service
5275 Leesburg Pike, MS: ES
Falls Church, VA 22041
703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act

On Fri, Jun 22, 2018 at 6:38 AM, <DTS@fws.gov> wrote:
Hello and welcome to the DTS automated email alert!

Your office (AES-DBTS-BGMTYS) has a task assigned.

Please log in to the Data Tracking System at the following URL Address:
https://dts.fws.gov/dts/prel ogin.do?officeld=4641 and review Document Control Number
(DCN)** 068399.

To move the document to the next office in the routing process, enter the task completed
date for your office's routing in the routing screen and save the record.

Document Subject: Interpretation of certain provisions of the Coastal Barrier Resources Act
pertaining to environmental restoration

Synopsis: PER OCL... They want the questions answered in a narrative form, not the usual
Q&A that is usually done. REQUIRES DEPT CLEARANCE

Action Required: 0-Prepare Draft Response

Assigned By Office: AES User: Lois Wellman

**Thank you**.



6/21/2018 DEPARTMENT OF THE INTERIOR Mail - Fwd: [EXTERNAL] Letter to Director Sheehan

/P

BISOH
CONNECT

Fwd: [EXTERNAL] Letter to Director Sheehan

1 message

Cannuscio, Lisa <lisa_cannuscio@ios.doi.gov>

Howarth, Robert <robert_howarth@ios.doi.gov> Thu, Jun 21, 2018 at 10:32 AM

To: Lisa M Cannuscio <Lisa_Cannuscio@ios.doi.gov>
Hi Lisa. Please task.

Thanks, Rob

---------- Forwarded message ----------

From: Chambers, Micah <micah_chambers@ios.doi.gov>

Date: Thu, Jun 21, 2018 at 10:27 AM

Subject: Fwd: [EXTERNAL] Letter to Director Sheehan

To: "Kodis, Martin" <martin_kodis@fws.gov>, Angela Gustavson <angela_gustavson@fws.gov>, "Howarth, Robert"
<robert_howarth@ios.doi.gov>

Not sure why this is scanned the way that it is, but you get the gist. This should be a reply from Greg and it should be a
narrative, not Q&A.

---------- Forwarded message ----------

From: Deeley, Blake <blake deeley@ios.doi.gov>

Date: Thu, Jun 21, 2018 at 10:22 AM

Subject: Fwd: [EXTERNAL] Letter to Director Sheehan

To: Micah Chambers <micah_chambers@ios.doi.gov>

Cc: "Davidson, Dustin" <dustin.davidson@mail.house.gov>

Here you go.

---------- Forwarded message ----------

From: Davidson, Dustin <Dustin.Davidson@mail.house.gov>
Date: Wed, Jun 20, 2018 at 6:15 PM

Subject: [EXTERNAL] Letter to Director Sheehan

To: "blake_deeley@ios.doi.gov" <blake deeley@ios.doi.gov>

Hey Blake,

Attached is a letter from members to the director on the CBRS program. In the letter there are some questions we would
like answered.

Call with any questions you have.

Thanks,

Dustin H. Davidson | Legislative Assistant
Office of Congressman Garret Graves (LA-06)

https://mail.google.com/mail/u/0/?ui=2&ik=9fce021bc0&jsver=KYXXBrjF 19M.en.&cbl=gmail_fe_180617.14_p4&view=pt&search=inbox&th=16422c2c4...
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6/21/2018 DEPARTMENT OF THE INTERIOR Mail - Fwd: [EXTERNAL] Letter to Director Sheehan
202-225-3901 (office) | garretgraves.house.gov

Blake Deeley | Advisor
Congressional & Legislative Affairs
Office of the Secretary

U.S. Department of the Interior

Micah Chambers

Deputy Director
Office of Congressional & Legislative Affairs
Office of the Secretary of the Interior

Robert Howarth

Deputy Director for Correspondence and FOIA Management
Office of the Executive Secretariat and Regulatory Affairs
Department of the Interior

1849 C Street, NW

Washington, DC 20240

202-208-3181

202-208-4451 (direct)

202-549-8961 (cell)

E Letter to Dir Sheehan on CBRA.PDF
2376K
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@Congress of the Anited States
MWashington, BE 20515

June 20, 2018

Mr. Greg Sheehan

Acting Director

U.S. Fish and Wildlife Service
Department of the Interior
1849 C Street, NW
Washington, D.C. 20240

Re: Interpretation of certain provisions of the Coastal Barrier Resources Act pertaining to
environmental restoration

Dear Acting Director Sheehan:

Congress passed the Coastal Barrier Resources Act of 1982 (CBRA) to reduce taxpayer
risk and preserve the Nation’s coastal resources." The CBRA exemplifies how prudent Federal
spending can achieve conservation objectives. Section 5 of the CBRA contains broad
prohibitions on federal funding within the Coastal Barrier Resources System (CBRS), but
Congress provided exceptions to these funding prohibitions in Section 6 so that certain projects
consistent with the purposes of the CBRA may proceed. We fully support the purposes of the
CBRA, and that is why we are troubled by the U.S. Fish and Wildlife Service’s (Service)
unreasonably narrow interpretation of Section 6 exceptions, specifically as they pertain to
Congressionally authorized shoreline stabilization and beach renourishment projects, which have
similar purposes.

The U.S. Army Corps of Engineers’ (USACE) shoreline stabilization and beach
renourishment projects relocate dredged sand inshore, taking advantage of natural processes to
rebuild coastal barriers and preserve natural resources. Such sand must be compatible with the
sand where the dredged material is deposited. When possible, USACE utilizes sand from nearby
areas, for reasons of sand compatibility, cost, and in many cases, ecological and
geomorphological considerations. However, a 1994 solicitor’s opinion that guides the Service’s
consideration of these projects states that “this [section 6(a)(6)(G)] exemption... does not apply
to projects to renourish beaches outside the System even if the other requirements of section
6(a)(6)(G) are met (emphasis added).”” Under this interpretation, USACE often must seek
compatible sand miles offshore, significantly increasing the cost to the taxpayer.

"'S. Rep. No. 97-419, at 2.
? Interpretation of Section 6(a)(6)(G) of the Coastal Barrier Resources Act, Op. Assistant Solicitor U.S. Fish and
Wildlife Service (1994).

PRINTED ON RECYCLED PAPER



As such we request your response to the attached questions to clarify this interpretation and work
together to rectify this departure from CBRA’s original intent.

Thank you for your consideration.

L0

Garret Graves
Member of Congress

:%alter B. Jones és

Member of Congress

od L, Ver

eal P. Dunn, M.D.
Member of Congress

944 g/

Randy K. Weber
Member of Congress

Enclosures

Respectfully,

Aot S courlomn

Doug Lambbrn =~
Member of Congress

Fa Q. Dt

Frank A. LoBiondo
Member of Congress

Bﬁ*&u ?"%

David Rouzer
Member of Congress




1.

* exception in such a way.

QUESTIONS

Does the 1994 solicitor’s opinion referenced in our letter continue to dictate U.S. Fish and
Wildlife Service policy pertaining to Congressionally authorized beach renourishment
projects that utilize dredged material from CBRS and deposit it outside the System?

The 1994 solicitor’s opinion narrowly interpreted that the 6(a)(6)(G) exception “applies only
to projects designed to stabilize the shoreline of a System unit”. However, the language of
section 6(a)(6)(G) (“Nonstructural projects for shoreline stabilization that are designed to
mimic, enhance, or restore a natural stabilization system.”) does not limit the exception’s
application only to projects within the System, as asserted in the solicitor’s opinion. The
opinion provides no explanation for the solicitor’s narrow interpretation. Please explain the
basis for the solicitor’s narrow interpretation when the statutory language does not limit the

©

. »

Do you consider this solicitor’s opinion to be an appropriate interpretation of section
6(a)(6)(G), and will the Service revisit this interpretation?

The 1994 solicitor’s opinion interpreted that the 6(a)(6)(G) exception “applies only to
projects designed to stabilize the shoreline of a System unit”. In many circumstances, beach
renourishment projects that extract sand from a CBRS unit for use outside of the unit provide
environmental and Federal economic benefits, help preserve life and property, stabilize
critical fish and wildlife habitat in the area or otherwise provide benefits to the unit. What are
criteria or circumstances when it would be appropriate (notwithstanding your agency’s
current narrow interpretation of CBRA and its Section 6 exceptions) to allow for compatible
sand to be taken from a CBRS unit for use outside of a unit for USACE shoreline
stabilization and beach renourishment projects? For example, would it be appropriate:

(a) When no less environmentally damaging cost-effective alternatives to utilizing sand
from within the System unit are available (e.g., when utilizing sand from within the
System unit to provide coastal storm risk management to people and property is
determined to be the most cost-effective solution after taking in to account the
monetary and non-monetary benefits and costs)?

(b) When the nourishment material is being taken from a portion of the System unit that
is replenished by littoral flows?

(c) When the System unit is not sediment starved, and the removal action would not
impact critical fish and wildlife habitat within the unit?

(d) When longshore transport would result in the sand moving back from the placement
site into the System unit?

() When the System unit is now a factor in disruption of longshore transport and the
sand would be placed in the sand starved area downdrift of the unit?



(f) When utilizing sand from within the System unit is consistent with regional sediment
management best practices/plans?

(g) What other criteria or circumstances would you propose?

5. If you believe the 1994 solicitor’s opinion is an appropriate interpretation of CBRA’s section
6(a)(6)(G) exception, what legislative and administrative remedies do you recommend to
allow these projects to move forward as directed by Congress?

6. Do you consider shoreline stabilization and beach renourishment projects, the purposes of
which include cost-effectively protecting lives and property and providing environmental and
Federal economic benefits, to be consistent generally with the purposes and spirit of CBRA?

7. As referenced in our letter, USACE must often spend millions of dollars unnecessarily to
find compatible sand miles offshore for shoreline stabilization and beach renourishment
projects, when the appropriate resource exists nearby but is inaccessible due to the Service’s
narrow interpretation of CBRA. Do you believe this is an appropriate interpretation of a law
designed to minimize wasteful taxpayer investment?



From: Wright, Dana K

To: Niemi, Katie; Fish, Teresa L

Subject: Re: DTS Assignment--Interpretation of certain provisions of the Coastal Barrier Resources Act pertaining to
environmental restoration

Date: Friday, June 22, 2018 6:55:13 AM

We're going to need to get an extension on this - the due date was set as July Sth. We'll
probably need an extra month because I assume we'll need to do a briefing and may need to
involve SOL.

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service
5275 Leesburg Pike, MS: ES
Falls Church, VA 22041
703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act

On Fri, Jun 22, 2018 at 6:53 AM, Wright, Dana <dana_ wright@fws.gov> wrote:
I downloaded the correspondence to our network and fixed the scanned letter (the pages
were out of order). The letters are also attached.

K:\CBRA\Consistency Consultations\Beach Norishment and Dredging\Incoming Letter

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service
5275 Leesburg Pike, MS: ES
Falls Church, VA 22041
703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act

On Fri, Jun 22, 2018 at 6:38 AM, <DTS@fws.gov> wrote:
Hello and welcome to the DTS automated email alert!
Your office (AES-DBTS-BGMTS) has a task assigned.

Please log in to the Data Tracking System at the following URL Address:
https://dts.fws.gov/dts/preLogin.do?officeld=4641 and review Document Control Number
(DCN)** 068399.

To move the document to the next office in the routing process, enter the task completed
date for your office's routing in the routing screen and save the record.



Document Subject: Interpretation of certain provisions of the Coastal Barrier Resources
Act pertaining to environmental restoration

Synopsis: PER OCL... They want the questions answered in a narrative form, not the usual
Q&A that is usually done. REQUIRES DEPT CLEARANCE

Action Required: 0-Prepare Draft Response

Assigned By Office: AES User: Lois Wellman

**Thank you**.



From: Niemi, Katie

To: Phinney, Jonathan T

Subject: Re: Extension needed for incoming from Rep. Graves
Date: Monday, June 25, 2018 8:07:50 AM

Importance: High

Thanks!

Katie

On Fri, Jun 22, 2018 at 4:06 PM, Phinney, Jonathan <jonathan phinney@fws.gov> wrote:
I sent a request to Nikki Randolph today

On Fri, Jun 22, 2018 at 11:05 AM, Niemi, Katie <katie niemi@fws.gov> wrote:
Jonathan,
Please see attached incoming from Reps. Graves, Jones, Dunn, Weber, Lamborn, LoBiondo, and
Rouzer. Can you please reach out to CCU today and get an extension for at least a month (current
due date is July 5). Dana and | will prepare the draft response and we will both be out on AL over the
next couple weeks. This response will also require internal review/coordination.

Thanks.

Katie

---------- Forwarded message ----------

From: <DTS@fws.gov>

Date: Fri, Jun 22, 2018 at 6:38 AM

Subject: DTS Assignment--Interpretation of certain provisions of the Coastal Barrier
Resources Act pertaining to environmental restoration

To: alison_parker@fws.gov, dana wright@fws.gov, jonathan_phinneyv@fws.gov,
katie niemi@fws.gov, Martha Balislarsen@fws.gov, megan lang@fws.gov,
teresa fish@fws.gov

Hello and welcome to the DTS automated email alert!
Your office (AES-DBTS-BGMTS) has a task assigned.

Please log in to the Data Tracking System at the following URL Address:
https://dts.fws.gov/dts/preLogin.do?officeld=4641 and review Document Control Number
(DCN)** 068399.

To move the document to the next office in the routing process, enter the task completed
date for your office's routing in the routing screen and save the record.

Document Subject: Interpretation of certain provisions of the Coastal Barrier Resources
Act pertaining to environmental restoration

Synopsis: PER OCL... They want the questions answered in a narrative form, not the usual
Q&A that is usually done. REQUIRES DEPT CLEARANCE

Action Required: 0-Prepare Draft Response

Assigned By Office: AES User: Lois Wellman



**Thank you**.

Jonathan T. Phinney PhD
Chief, Branch of Geospatial Mapping
and Technical Services (CBRA, NWI)
USFWS Ecological Services
5275 L eesburg Pike Suite 2 C007
Falls Church, VA 22041
703-358-1832 (office)

-1800 (fax)
703-819-2570 (mobile)
jonathan_phinney@fws.gov

http://www.fws.gov



From: Niemi, Katie

To: Marian Howe

Subject: Fwd: Extension needed for incoming from Rep. Graves
Date: Monday, July 9, 2018 11:48:26 AM

Hi Merra,

The DCN for the incoming from Reps. Graves, Jones, Dunn, Weber, Lamborn, LoBiondo, and Rouzer is
068399.

---------- Forwarded message ----------

From: <DTS@fws.gov>

Date: Fri, Jun 22, 2018 at 6:38 AM

Subject: DTS Assignment--Interpretation of certain provisions of the Coastal Barrier
Resources Act pertaining to environmental restoration

To: alison_parker@fws.gov, dana wright@fws.gov, jonathan phinney@fws.gov,
katie niemi@fws.gov, Martha BalisLarsen@fws.gov, megan lang@fws.gov,
teresa fish@fws.gov

Hello and welcome to the DTS automated email alert!
Your office (AES-DBTS-BGMTS) has a task assigned.

Please log in to the Data Tracking System at the following URL Address:
https://dts.fws.gov/dts/prel.ogin.do?officeld=4641 and review Document Control Number
(DCN)** 068399.

To move the document to the next office in the routing process, enter the task completed
date for your office's routing in the routing screen and save the record.

Document Subject: Interpretation of certain provisions of the Coastal Barrier Resources Act
pertaining to environmental restoration

Synopsis: PER OCL... They want the questions answered in a narrative form, not the usual
Q&A that is usually done. REQUIRES DEPT CLEARANCE

Action Required: 0-Prepare Draft Response

Assigned By Office: AES User: Lois Wellman

**Thank you**.

Jonathan T. Phinney PhD

Chief, Branch of Geospatial Mapping
and Technical Services (CBRA, NWI)
USFWS Ecological Services

5275 Leesburg Pike Suite 2 CO07
Falls Church, VA 22041
703-358-1832 (office)



-1800 (fax)
703-819-2570 (mobile)
jonathan_phinney@fws.gov

http://www.fws.gov



From: Wright, Dana K

To: Mike Molnar

Cc: Bohn, Cynthia; Niemi, Katie; Bridget Faust; John Ryan-Henry; Bradley Watson
Subject: Re: [EXTERNAL] CSO / USFWS CBRA Call follow up

Date: Thursday, July 12, 2018 10:29:49 AM

Attachments: CBRA CSO Presentation 7.11.18.pdf

Hi Mike,

Thanks for your time yesterday. A copy of the presentation is attached. It was a pleasure to
meet with you folks, and we look forward to working with you further.

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service
5275 Leesburg Pike, MS: ES
Falls Church, VA 22041
703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act

On Wed, Jul 11, 2018 at 2:39 PM, Mike Molnar <mmolnar@coastalstates.org> wrote:

Good afternoon,

Thank you for your time today. We learned a lot about the CBRA/CBRS and
appreciate your time. Would it be possible to have a PDF copy of the presentation
that was used today? We would use it for our own internal knowledge and not for
distribution.

As requested, here is the information on the NFWF Coastal Resilience Funding. The
program funds planning/design and on the ground projects. They host a webinar at
3:00 today.

We look forward to continuing the conversation going forward. All participants to
today’s call are copied on this email in an effort to continue the dialogue.

Let us know if you have any additional thoughts or questions.

Regards,



Mike

Mike Molnar

Coastal Management Specialist
Coastal States Organization
Phone: 202-508-3861

mmolnar@-coastalstates.org
North Capitol St., NW, Suite 638

Washington, DC 20001

GSO



Photo: Monomoy NWR - - —— S
and CBRS Unit MA-20P Ecological Services — Division of Budget and Technical Support

Credit: NASA Earth Observatory U.S. Fish & Wildlife Service




Coastal Barrier Resources Act

e

* Congress enacted the CBRA and
created the Coastal Barrier
Resources System (CBRS) in
1982

* Designated relatively
undeveloped coastal barriers as
part of the CBRS

* Market-based approach to
conservation

* Prohibits most Federal funding
and financial assistance within
designated areas

Shell Key, Florida — within CBRS Unit P24 (Credit: Pinellas County)

* Does not restrict private, local,
or state funded development



Purposes of CBRA

1. Keep people out of harm’s way

2. Save taxpayer dollars
* More than $1.3 billion estimated savings as of 2002

3. Protect valuable habitat for fish and wildlife

* Habitat for threatened and endangered species and &8
commercial and sportfish species

A 2007 GAO study found that 97% of all units
remained undeveloped or experienced minimal
development. Three percent of units experienced
significant development.

Gilchrist, TX following Hurricane lke
(Credit: AP)

(Credit: USFWS)

People can develop, but taxpayers won’t subsidize



Location of CBRS Units

U.S. Fish and Wildlife Service
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pes of CBRS Areas

System Units

e Mostly privately-owned areas when
first included (though some are now
conserved)

e Full range of Federal spending
prohibitions

o Examples include flood insurance,
road construction, dredging, beach
nourishment

o Consultation required between
Federal funding agency and U.S. Fish R A 'l
& Wildlife Service (FWS) prior to the M) 2R3 o e

System Units on the Delawar Bay side of

commitment of funds Cape May, NJ




Otherwise Protected Areas (OPAs)

e First designated in 1990 by the Coastal Barrier
Improvement Act

e Denoted with a “P” at the end of the unit number
(e.g., NJ-O5P)

e Mostly conservation/recreation areas (also contain
some private lands)

e Only Federal spending prohibition is flood

Insurance (with an exception for park related structures such as
visitors centers and restrooms)

e No consultation required for Federal expenditures
(unless related to flood insurance)

OPA Unit NJ-05P, Island Beach State Park



CBRA’s Prohibitions

T T ——

CBRA prohibits new Federal funding and financial assistance for most:

* Construction or purchase of structures, facilities, and related infrastructure

* Construction or purchase of roads, airports, boat landings, or other facilities on, or bridges
to, any System units

* Projects to prevent the erosion of, or to otherwise stabilize, any inlet, shoreline, or inshore
area

* Federal flood insurance for new or substantially improved structures

CBRA also contains many exceptions and does not prohibit financial assistance for federal permits or

environmental assessments

M
P ™ e s These prohibitions are abridged. The full set of CBRA’s

prohibitions can be found in
NATIONAL FLOOD
INSURANCE PROGRAM 16 U.5.C. 3504.

(Credit: Program for the Study of Developed Shorelines)



Exceptions to CBRA’s Prohibitions

After consultation with FWS, Federal agencies may fund the following within the
CBRS:

(1) Exploration, extraction or transportation of energy resources

(2) Maintenance, replacement, reconstruction or repair (but not expansion) of
public roads, structures, or facilities that are essential links in a larger network

(3) Maintenance or improvements of existing Federal navigation channels and

related structures, including disposal of dredge materials

Existing Federal navigation channels are those that were in place when the area was
added to the CBRS.

(4) Military activities essential to national security

(5) Construction, operation, maintenance and rehabilitation of Coast Guard facilities

These exceptions are abridged. The full set of exceptions to CBRA’s prohibitions are found in
16 U.S.C. 3505.




Exceptions to CBRA’s Prohibitions

‘,_ P
The following can be funded within the CBRS,'

if they are consistent with 3 purposes of CBRA:

(A) Projects for the study, management, protection and enhancement of fish and wildlife resources,
acquisition of fish and wildlife habitats, and recreational projects

(B) Establishment, operation and maintenance of air and water navigation aids

(C) Projects under the Land and Water Conservation Fund Act and the Coastal Zone Management
Act

(D) Scientific research, including aeronautical, atmospheric, space, geologic, marine, fish and
wildlife

(E) Assistance for emergency actions essential to saving lives and protection of property and the
public health and safety (note: this is limited to Presidentially declared disasters and only actions
necessary to alleviate the immediate emergency)

(F) Maintenance, replacement, reconstruction or repair (but not expansion) of public roads,
structures and facilities

(G) Nonstructural projects for shoreline stabilization to enhance or restore a natural stabilization
system (e.g., planting dune grass and beach nourishment)

These exceptions are abridged. The full set of exceptions to CBRA’s prohibitions are found in
16 U.S.C. 3505. The purposes of the CBRA are found in 16 U.S.C. 3501(b).




CBRA Consistency Consultations

/

*  The Federal funding agency is responsible for
consulting with a FWS Ecological Services Field
Office for any project within or affecting the
CBRS

* Consultation is to determine whether a Federal
expenditure meets an exception to the CBRA

* Consultation requests should include:
- description of the project or action
- the location of the project or action

- the particular CBRA exception(s) that applies to
the project or action

- an explanation of how the project or action
meets that exception(s)

Beach nourishment on Cape San Blas, Florida in 2008
(Credit: Gulf County Tourist Development Council)

- any other supporting materials

* Any response from FWS is opinion only (no veto *+ A consultation template, flow chart, and
authority). The final decision (and justification additional information about consultations
for applicable exception(s)) rests with the are available under the “Project

Federal funding agency. Consultations” tab on the CBRA website




CBRA’s Prohibition on Shoreline Stabilization

CBRA was intended to reduce Federal involvement in activities that are detrimental to
coastal barrier ecosystems within the CBRS, including most dredging and Federally funded
projects “to prevent the erosion of, or to otherwise stabilize, any inlet, shoreline, or inshore
area” (16 U.S.C. 3504(a))

CBRA legislative history (House Report 97-841 Part 1)
states:

“Intense development and human use of coastal
barriers have also caused diminished productivity in
these important natural resource areas. Disposing
sewage effluents, dredging canals and channels,
filling wetlands, leveling dunes, clearing vegetation,
constructing hurricane and erosion control
projects, stabilizing inlets, and other activities
often spell trouble for the coastal barrier
ecosystems that protect and often sustain natural
resources of immense aesthetic and economic
value”

“The intent of the legislation is that all forms of
direct Federal assistance for projects...be
precluded.”

(2008, U.S. Army Corps of Engineers)



Exceptions to CBRA'’s Prohibitions

"

After consultation with FWS, Federal agencies may fund the following within the
CBRS:

e Maintenance or improvement of existing Federal navigation channels and related
structures, including disposal of dredge materials

Existing Federal navigation channels are those that were in place when the area was
added to the CBRS.

After consultation with FWS, Federal agencies may fund the following within the
CBRS (must also be consistent with the 3 purposes of CBRA):

e Projects for the study, management, protection, enhancement, and acquisition of
fish and wildlife resources, and recreational projects

e Nonstructural projects for shoreline stabilization to mimic, enhance, or restore a
natural stabilization system (e.g., planting of dune grass)

A 1994 DOI Solicitor’s opinion found that sand mining within the CBRS for shoreline

stabilization projects outside of the CBRS is not allowable under the section
6(a)(6)(G) exception.




National Policy on Sand Mining within the CBRS

United States Department of the Interior

OFFICE OF THE SECRETARY
1849 C Street, N.W.
Washington, D.C. 20240

AN 12 9%

Dr. John H. Zirschky

Acting Assistant Secretary (Civil Works)
Department of the Army

108 Army Pentagon

Washington, D.C. 20310-0108

Thank you for your letter of February 16, 1995, requesting review of the U.S. Fish and
Wildlife Service (Service) interpretation of the statutory requirements of the Coastal
Barrier Resources Act (Act) in relation to the issue of federally funded beach
nourishment activities. You request that we reverse the Service’s
interpretation of section 6(a)(6)(G) of the Act as it relates to the U.S. Army Corps of
Engineers (Corps) Folly Beach, South Carolina, beach renourishment project and other
similar projects. You note that the Service’s interpretation should be rescinded for the
following reasons: 1) Corps studies indicate impacts to coastal barrier Unit M07, Bird
Key Complex, from the Folly Beach project are not appreciable and may be beneficial,
2) the Energy and Water Development Appropriation Act for 1992 authorized the use of
Unit MO7 as a borrow area by the Corps, 3) the Service previously determined that the
use of Unit M07 as a borrow area was an allowable activity under section 6(a)(6)(G) of
the Act, and 4) the Service's current statutory interpretation places unexpected financial
burdens on both the Federal Government and the non-Federal cost-sharing sponsors of
the Folly Beach project and other similar Corps projects.

Section 6 of the Act sets forth several exceptions to the general prohibition in

section S against Federal expenditures affecting the Coastal Barrier Resources System
(System). The exception in section 6(a)(6)(G) is for "Nonstructural projects for shoreline
stabilization that are designed to mimic, enhance, or restore, natural stabilization
systems”™ and that are also consistent with the purposes of the Act. We have conferred
with the Department’s Office of the Solicitor on this issue and, after careful
consideration, determined that the current statutory interpretation is correct. Section
6(a)(6)(G) applies only to projects for stabilizing the shoreline of a unit of the System; it
does not apply to projects to stabilize shoreline outside the System regardless of whether
the project might be consistent with the purposes of the Act. Therefore, any Corps
proposed action designed to nourish beaches located outside the System using beach
material taken from within the System does not meet the criteria for a section 6(a)(6)(G)
exception,

In 1995, the Assistant Secretary for Fish
and Wildlife and Parks reviewed the 1994
Solicitor’s Opinion at the request of the
Corps

The Assistant Secretary reaffirmed this
position and FWS has continued to
implement it

Sand mining within the CBRS for
nourishing beaches outside of the CBRS
is generally prohibited, however, there is
an exception for the maintenance of
Federal navigation channels

o Dredge spoils from such
maintenance may in some cases be
used for beach nourishment

Private, state, or local funds may be used
within the CBRS both to mine sand and
nourish beaches



CBRA is a Map-Based Law
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FWS Mapping Responsibilities
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Administrative map revisions (adopted by FWS through Federal Register notice):

» 5-year review of CBRS maps to make modifications solely to reflect natural
changes such as erosion and accretion

» Voluntary additions of areas requested by property owners
» Additions of excess Federal property

Comprehensive map modernization (adopted only through legislation)

The 2006 CBRA reauthorization requires FWS to:
» prepare digital maps for the entire CBRS and make recommendations for
expansion
* Includes the correction of mapping errors using statutory criteria and
objective mapping protocols
» describe the extent to which the revised boundaries differ from the existing

» hold public review period and summarize public comments
» make recommendations to Congress for the adoption of revised maps



Why Modernize the Maps?

I

Entire set of CBRS maps last comprehensively updated in 1990

Outdated quad-based maps (still effective in 4 states: CT, MA, NY, RI) are difficult to
interpret and can result in inappropriate provision or denial of Federal financial

assistance

Due to manual methods and outdated base maps, some CBRS maps have errors that
negatively affect property owners and project proponents
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i
- »

Crimped boundary fc Ilowin:g
a feature Ih’at is narrower
than the width of the

CBRS boundaries on the 1990’s era maps can be difficult
to interpret because they are typically about 80-100 feet
wide on-the-ground. This 1990 map for Rhode Island
Unit DO1 shows a boundary segment that is about 165
feet wide in one area.

On the 1990’s era maps, OPA boundaries were created
with strips of tape depicting a dot pattern. The
cartographers opted to avoid obscuring labels on the
base maps by leaving gaps in the boundary, such as the
one shown on the 1994 map for Florida Unit FL-72P.




Why Modernize the Maps?

* FWS has a backlog of CBRS units with requests from property owners and/or
members of Congress for technical correction reviews

* About 40% of this backlog is addressed by the Hurricane Sandy Remapping Project

* About 30% of the existing CBRS units reviewed through the Hurricane Sandy
Remapping Project have mapping errors affecting structures

* Correcting mapping errors requires an act of Congress, and is therefore more
efficient in large batches




Hurricane Sandy Remapping Project

Funded in October 2013 with DepaM

the Interior Hurricane Sandy supplemental
funds

e 9states from NH to VA

* More than 500,000 acres (16% of total existing
CBRS acreage)

* 368 existing CBRS units (43% of total existing
units)

* Helps fulfill Congressional mandate to
modernize all CBRS maps and recommend
additions to the CBRS

* Batch 1: DE, MA, NH, and NJ (112 existing units, :
36 new units, and 40% of project acreage) — ﬁ_l,,(meral mgisgqggﬁusnea g
public review March 12-July 10, 2018 2 (plpedfor larc21®) e

* Batch 2: CT, MD, NY (Long Island only), RI, and
VA (256 existing units and 60% of project
acreage) — public review anticipated fall 2018



Hurricane Sandy Remapping Project

oes of Changes

FWS applies standard mapping protocols and objective criteria to CBRS boundary changes.
Additional information is available in the Federal Register notice for this project:
https://www.federalregister.gov/d/2018-04889/p-3A4.

Primary Types of Proposed Changes:
e Removals to correct mapping errors

e Additions of qualifying areas (consistent with statutory development criteria and
additions made by Congress in 1982 and 1990)

e Unit type reclassifications from OPA to System Unit and vice-versa

Information about these types of changes is
available online at: -
https://www.fws.gov/cbra/Change-Types.html




Hurricane Sand Remapping Project

es of Changes
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See this area in the CBRS Projects Mapper (search on Unit H00): https://www.fws.gov/cbra/Maps/Mapper.html
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rehensive Map Modernization

John H. Chafee Coastal Barrier Resources System (CBRS)
Comprehensive Map Modernization Process

U.S. Fish and Wildlife l{.S..Flsh anfi Transn:mttal o Congress Enacts
o . . K Wildlife Service Final A A
Existing CBRS Service Prepares Public Review Legislation to
Prepares Final Recommended -
Maps Proposed CBRS and Comment Adopt Revised
B riiduriias Recommended Maps to Congress Maos
CBRS Maps for Consideration P

|

Batch 1 comment Anticipated
period closed July in 2019
10, Batch 2 is
anticipated fall 2018
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Where can | get more information?

FWS CBRA website
http://www.fws.gov/cbra

CBRS Projects Mapper
http://www.fws.gov/cbra/Maps/Mapper.html

Hurricane Sandy CBRS Remapping Project Website:
https://www.fws.gov/cbra/maps/Hurricane-Sandy-Project-Batch-1.html

Contact us by email:
CBRA@fws.gov

Contact us by phone:
703-358-2171



From: Niemi, Katie

To: Wright, Dana K

Subject: Fwd: Meeting request from American Shore and Beach Preservation Association
Date: Friday, July 20, 2018 9:59:26 AM

Importance: High

FYI

---------- Forwarded message ----------

From: Martha BalisLarsen <martha balislarsen@fws.gov>

Date: Fri, Jul 20, 2018 at 9:50 AM

Subject: Re: Meeting request from American Shore and Beach Preservation Association
To: "Niemi, Katie" <katie niemi@fws.gov>

Cc: Craig Aubrey <craig_aubrey@fws.gov>, Jonathan Phinney

<jonathan_phinney@fws.gov>

Your response looks fine. Gary is on leave for the next two weeks so we should plan to talk
with Gina. We probably won’t have the chiefs meeting on Tuesday but we may be able to use
the time to talk about CBRA issues.

Martha

Sent from my iPhone

On Jul 20, 2018, at 8:46 AM, Niemi, Katie <katie niemi@fws.gov> wrote:

Martha,

Please see the meeting request below from Derek Brockbank, Executive
Director of the American Shore and Beach Preservation Association. My
recommendation is that Gary take this meeting. Can we discuss this meeting
request and the response letter to Rep. Graves (and 7 other members of Congress)
with Gary after the Chiefs meeting next Tuesday? Below is what I plan to send to
Derek as an acknowledgement of his meeting request. Thanks!

Katie
DRAFT EMAIL RESPONSE:
Derek,

Thanks for your message. I will check in with my managers and let you know our
availability for a meeting in August.

Thanks!

Katie



Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES
5275 Leesburg Pike

Falls Church, VA 22041-3803
Tel (703) 358-2071

—————————— Forwarded message ----------

From: Derek Brockbank <derek.brockbank(@asbpa.org>

Date: Thu, Jul 19, 2018 at 3:46 PM

Subject: [EXTERNAL] Meeting on CBRA and Beaches

To: robert barba@fws.gov, "Aubrey, Craig" <craig aubrey@fws.gov>,

cbra@fws.gov, katie niemi@fws.gov

Mr. Aubrey, Ms. Niemi —

I’d like to follow up on ASBPA’s request for a meeting that scheduling conflicts
prevented this spring, and see if you had time to meet with ASBPA this summer?

I’d like to introduce (re-introduce?) American Shore and Beach Preservation
Association to you, fill you in on our coastal and beach agenda, and discuss a
CBRA issue that is increasingly coming up among our members and the US
Army Corps of Engineers — accessing sand in shoals that have developed in
CBRA mapped zones.

As you are no doubt aware, there has been growing interest in this from members
of Congress too. Rep Garret Graves was drafting a letter to Director Sheehan on
this topic (I'm not sure if it was sent?); and legislative language was being
considered, although not offered, in the Water Resources Development Act.
ASBPA would very much like to avoid seeing legislative action to address these
issues, but would like to see a more consistent approach that supports natural
infrastructure in flood risk management. I hope we can also help FWS
communicate with the beach community about what you’re doing and why.

Please let me know if and when you have time to meet in July or August?

Thanks,

Derek



Derek Brockbank

Executive Director,

American Shore and Beach Preservation Association (ASBPA)

202-827-4246 (office)

917-536-6878 (cell)

Derek.Brockbank(@asbpa.org

WW.a a.0r

www.facebook.com/AmericanBeaches

www.twitter.com/asbpa



From: BalisLarsen, Martha

To: Niemi, Katie

Cc: Phinney, Jonathan T

Subject: Re: Meeting request from American Shore and Beach Preservation Association
Date: Friday, July 20, 2018 12:08:05 PM

Importance: High

good idea! Let's chat with her then.

Martha

Martha Balis-Larsen

Chief, Division of Budget & Technical Support
Ecological Services Program

U.S. Fish and Wildlife Service Headquarters
Ecological Services, MS: ES

5275 Leesburg Pike

Falls Church, VA 22041-3803

703-358-2171 (general)

703-358-2314 (direct)

On Fri, Jul 20, 2018 at 9:59 AM, Niemi, Katie <katie niemi@fws.gov> wrote:
Thanks Martha. We have a 2:30 meeting scheduled with Gina on Monday to discuss CBRA
budget and technical corrections backlog. We could add this item to that meeting which is
already scheduled.

Katie

On Fri, Jul 20, 2018 at 9:50 AM, Martha BalisLarsen <martha balislarsen@fws.gov> wrote:
Your response looks fine. Gary is on leave for the next two weeks so we should plan to
talk with Gina. We probably won’t have the chiefs meeting on Tuesday but we may be
able to use the time to talk about CBRA issues.

Martha
Sent from my iPhone

On Jul 20, 2018, at 8:46 AM, Niemi, Katie <katie niemi@fws.gov> wrote:

Martha,

Please see the meeting request below from Derek Brockbank,
Executive Director of the American Shore and Beach Preservation
Association. My recommendation is that Gary take this meeting. Can we
discuss this meeting request and the response letter to Rep. Graves (and 7
other members of Congress) with Gary after the Chiefs meeting next
Tuesday? Below is what I plan to send to Derek as an acknowledgement of



his meeting request. Thanks!
Katie

DRAFT EMAIL RESPONSE:
Derek,

Thanks for your message. I will check in with my managers and let you know
our availability for a meeting in August.

Thanks!

Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES

5275 L eesburg Pike
Falls Church, VA 22041-3803

Tel (703) 358-2071

---------- Forwarded message ----------

From: Derek Brockbank <derek.brockbank(@asbpa.org>

Date: Thu, Jul 19, 2018 at 3:46 PM

Subject: [EXTERNAL] Meeting on CBRA and Beaches

To: robert_barba@fws.gov, "Aubrey, Craig" <craig_aubrey@fws.gov>,

cbra@fws.gov, katie_niemi@fws.gov

Mr. Aubrey, Ms. Niemi —

I’d like to follow up on ASBPA’s request for a meeting that scheduling
conflicts prevented this spring, and see if you had time to meet with ASBPA
this summer?

I’d like to introduce (re-introduce?) American Shore and Beach Preservation
Association to you, fill you in on our coastal and beach agenda, and discuss a
CBRA issue that is increasingly coming up among our members and the US
Army Corps of Engineers — accessing sand in shoals that have developed in
CBRA mapped zones.



As you are no doubt aware, there has been growing interest in this from
members of Congress too. Rep Garret Graves was drafting a letter to Director
Sheehan on this topic (I’'m not sure if it was sent?); and legislative language
was being considered, although not offered, in the Water Resources
Development Act. ASBPA would very much like to avoid seeing legislative
action to address these issues, but would like to see a more consistent
approach that supports natural infrastructure in flood risk management. I hope
we can also help FWS communicate with the beach community about what
you’re doing and why.

Please let me know if and when you have time to meet in July or August?

Thanks,

Derek

Derek Brockbank

Executive Director,

American Shore and Beach Preservation Association (ASBPA)

202-827-4246 (office)

917-536-6878 (cell)

Derek.Brockbank(@asbpa.org

www.asbpa.org

www.facebook.com/AmericanBeaches

www.twitter.com/asbpa



From: Barba, Robert

To: Niemi, Katie

Subject: Re: [EXTERNAL] Meeting on CBRA and Beaches
Date: Thursday, July 26, 2018 3:06:27 PM
Importance: High

Katie,

Let me know if i can be of assistance with setting this up.

On Fri, Jul 20, 2018 at 11:10 AM Niemi, Katie <katie niemi@fws.gov> wrote:
Derek,

Thanks for your message. I will check in with my managers and let you know our
availability for a meeting in August.

Thanks!

Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES
5275 Leesburg Pike

Falls Church, VA 22041-3803
Tel (703) 358-2071

On Thu, Jul 19, 2018 at 3:46 PM, Derek Brockbank <derek.brockbank(@asbpa.org> wrote:

Mr. Aubrey, Ms. Niemi —

I’d like to follow up on ASBPA’s request for a meeting that scheduling conflicts
prevented this spring, and see if you had time to meet with ASBPA this summer?

I’d like to introduce (re-introduce?) American Shore and Beach Preservation Association
to you, fill you in on our coastal and beach agenda, and discuss a CBRA issue that is
increasingly coming up among our members and the US Army Corps of Engineers —
accessing sand in shoals that have developed in CBRA mapped zones.

As you are no doubt aware, there has been growing interest in this from members of
Congress too. Rep Garret Graves was drafting a letter to Director Sheehan on this topic
(I’m not sure if it was sent?); and legislative language was being considered, although not
offered, in the Water Resources Development Act. ASBPA would very much like to avoid
seeing legislative action to address these issues, but would like to see a more consistent
approach that supports natural infrastructure in flood risk management. I hope we can also
help FWS communicate with the beach community about what you’re doing and why.



Please let me know if and when you have time to meet in July or August?

Thanks,

Derek

Derek Brockbank

Executive Director,

American Shore and Beach Preservation Association (ASBPA)

202-827-4246 (office)

917-536-6878 (cell)

Derek.Brockbank(@asbpa.org

www.asbpa.org

www.facebook.com/AmericanBeaches

www.twitter.com/asbpa

Thanks for your time,
-Rob

Robert R. Barba

AES-BASS

Ecological Services Program
U.S. Fish & Wildlife Service
MS-ES

5275 Leesburg Pike



Falls Church, VA 22041-3803
(703) 358-2171 /(703) 358-1800 fax

Robert Barba@fws.gov



From: Wright, Dana K

To: Niemi, Katie

Subject: Graves letter

Date: Thursday, July 26, 2018 3:52:25 PM
Importance: High

Katie,

I made a lot of progress on the Graves letter today. it's still painfully long, but we can probably
get it down to 5 pages with a little more effort. I've done about all I can do for it right now,
you should look at it again.

Thanks,

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service
5275 Leesburg Pike, MS: ES
Falls Church, VA 22041
703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act



From: BalisLarsen, Martha

To: Niemi, Katie

Subject: Re: [EXTERNAL] Meeting on CBRA and Beaches
Date: Friday, July 27, 2018 5:30:10 PM
Importance: High

I checked with Gina. We would prefer to schedule after the Graves response has cleared so
that we know what position the Admin wants to take. Can discuss more on Monday.

Martha
Sent from my iPhone

On Jul 26, 2018, at 2:46 PM, Niemi, Katie <katie_niemi@fws.gov> wrote:

Great, thanks.
Katie

On Thu, Jul 26, 2018 at 2:33 PM, BalisLarsen, Martha

<martha balislarsen@fws.gov> wrote:
| talk with Gina at 3 pm today so | will bring it up then.

Martha

Martha Balis-Larsen

Chief, Division of Budget & Technical Support
Ecological Services Program

U.S. Fish and Wildlife Service Headquarters
Ecological Services, MS: ES

5275 Leesburg Pike
Ealls Church, VA 22041-3803

703-358-2171 (general)
703-358-2314 (direct)

On Thu, Jul 26, 2018 at 11:46 AM, Niemi, Katie <katie niemi@fws.gov>
wrote:
Martha,
Please advise on how you want to respond to Derek's follow-up email about
scheduling a meeting with ASBPA. Below is draft language if you want to let
him know that we need to wait till Gary is back before we can schedule.

Hello Derek,

Our Assistant Director for Ecological Services is out of the office for a couple weeks.
When he returns we will check with him to schedule a meeting, hopefully around the
end of August.

---------- Forwarded message ----------
From: Derek Brockbank <derek.brockbank@asbpa.org>



Date: Thu, Jul 26, 2018 at 11:22 AM

Subject: RE: [EXTERNAL] Meeting on CBRA and Beaches
To: "Niemi, Katie" <katie niemi@fws.gov>

Cc: Robert Barba <robert barba@fws.gov>, "Aubrey, Craig"
<craig_aubrey@fws.gov>

Katie —

Just following up on this, seeing if you’d had a chance to check internally about
available dates for a meeting?

Let me know.

Derek

Derek Brockbank
Executive Director,

American Shore and Beach Preservation Association (ASBPA)

202-827-4246 (office)

917-536-6878 (cell)

Derek.Brockbank@asbpa.org

www.asbpa.org

www.facebook.com/AmericanBeaches

www.twitter.com/asbpa

From: Niemi, Katie [mailto:katie_niemi@fws.gov]



Sent: Friday, July 20, 2018 11:10 AM
To: Derek Brockbank <derek.brockbank@asbpa.org>

Cc: Robert Barba <robert barba@fws.gov>; Aubrey, Craig

<craig_aubrey@fws.gov>
Subject: Re: [EXTERNAL] Meeting on CBRA and Beaches

Derek,

Thanks for your message. [ will check in with my managers and let you know
our availability for a meeting in August.

Thanks!

Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES
5275 Leesburg Pike

Falls Church. VA 22041-3803

Tel (703) 358-2071

On Thu, Jul 19, 2018 at 3:46 PM, Derek Brockbank
<derek.brockbank(@asbpa.org> wrote:

Mr. Aubrey, Ms. Niemi —

I’d like to follow up on ASBPA’s request for a meeting that scheduling
conflicts prevented this spring, and see if you had time to meet with
ASBPA this summer?

I’d like to introduce (re-introduce?) American Shore and Beach
Preservation Association to you, fill you in on our coastal and beach
agenda, and discuss a CBRA issue that is increasingly coming up among



our members and the US Army Corps of Engineers — accessing sand in
shoals that have developed in CBRA mapped zones.

As you are no doubt aware, there has been growing interest in this from
members of Congress too. Rep Garret Graves was drafting a letter to
Director Sheehan on this topic (I’'m not sure if it was sent?); and legislative
language was being considered, although not offered, in the Water
Resources Development Act. ASBPA would very much like to avoid
seeing legislative action to address these issues, but would like to see a
more consistent approach that supports natural infrastructure in flood risk
management. [ hope we can also help FWS communicate with the beach
community about what you’re doing and why.

Please let me know if and when you have time to meet in July or August?

Thanks,

Derek

Derek Brockbank

Executive Director,

American Shore and Beach Preservation Association (ASBPA)

202-827-4246 (office)

917-536-6878 (cell)

Derek.Brockbank@asbpa.org

www.asbpa.org

www.facebook.com/AmericanBeaches

www.twitter.com/asbpa






From: Niemi, Katie

To: Gustavson, Angela; Marian Howe; BalisLarsen, Martha
Subject: Fwd: [EXTERNAL] Meeting on CBRA and Beaches
Date: Wednesday, August 1, 2018 2:17:29 PM

Hi Folks,

Please see request from ASBPA for a copy of the final letter that goes out to Rep. Graves. Can | commit
to sending it to him once it's signed and sent to Congress?

Thanks!

Katie

---------- Forwarded message ----------

From: Derek Brockbank <derek.brockbank(@asbpa.org>

Date: Wed, Aug 1, 2018 at 2:06 PM

Subject: RE: [EXTERNAL] Meeting on CBRA and Beaches

To: "Niemi, Katie" <katie niemi@fws.gov>

Cc: Robert Barba <robert barba@fws.gov>, "Aubrey, Craig" <craig aubrey@fws.gov>

Ok. That makes sense. Would you be able to send me your final response after you’ve sent it Rep.
Graves?

When you have a better sense of timing, Please let me know when in September you can meet.

Derek

Derek Brockbank
Executive Director,

American Shore and Beach Preservation Association (ASBPA)

202-827-4246 (office)

917-536-6878 (cell)



Derek.Brockbank@asbpa.org

www.asbpa.org

www.facebook.com/AmericanBeaches

www.twitter.com/asbpa

From: Niemi, Katie [mailto:katie_niemi@fws.gov]

Sent: Wednesday, August 1, 2018 2:02 PM

To: Derek Brockbank <derek.brockbank@asbpa.org>

Cc: Robert Barba <robert barba@fws.gov>; Aubrey, Craig <craig_aubrey@fws.gov>
Subject: Re: [EXTERNAL] Meeting on CBRA and Beaches

Hello Derek,

We're in the process of preparing a response to Rep. Graves and his colleagues on the issue of
sand mining within the CBRS. I've checked with my managers and they'd prefer to schedule
the meeting with you after the response has cleared internally so we can provide you with a
timely update on this matter. It will probably be September before we are able to discuss.

Thanks!

Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES

5275 | eesburg Pike

Falls Church, VA 22041-3803



Tel (703) 358-2071

On Thu, Jul 26, 2018 at 11:22 AM, Derek Brockbank <derek.brockbank(@asbpa.org> wrote:

Katie —

Just following up on this, seeing if you’d had a chance to check internally about available dates for
a meeting?

Let me know.

Derek

Derek Brockbank
Executive Director,

American Shore and Beach Preservation Association (ASBPA)

202-827-4246 (office)

917-536-6878 (cell)

Derek.Brockbank@asbpa.org

www.asbpa.org
www.facebook.com/AmericanBeaches
www.twitter.com/asbpa

From: Niemi, Katie [mailto:katie_niemi@fws.gov]
Sent: Friday, July 20, 2018 11:10 AM

To: Derek Brockbank <derek.brockbank@asbpa.org>
Cc: Robert Barba <robert_barba@fws.gov>; Aubrey, Craig <craig_aubrey@fws.gov>



Subject: Re: [EXTERNAL] Meeting on CBRA and Beaches

Derek,

Thanks for your message. I will check in with my managers and let you know our
availability for a meeting in August.

Thanks!

Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES

5275 Leesburg Pike

Falls Church. VA 22041-3803

Tel (703) 358-2071

On Thu, Jul 19, 2018 at 3:46 PM, Derek Brockbank <derek.brockbank(@asbpa.org> wrote:

Mr. Aubrey, Ms. Niemi —

I’d like to follow up on ASBPA’s request for a meeting that scheduling conflicts
prevented this spring, and see if you had time to meet with ASBPA this summer?

I’d like to introduce (re-introduce?) American Shore and Beach Preservation Association
to you, fill you in on our coastal and beach agenda, and discuss a CBRA issue that is
increasingly coming up among our members and the US Army Corps of Engineers —
accessing sand in shoals that have developed in CBRA mapped zones.

As you are no doubt aware, there has been growing interest in this from members of
Congress too. Rep Garret Graves was drafting a letter to Director Sheehan on this topic



(I’'m not sure if it was sent?); and legislative language was being considered, although not
offered, in the Water Resources Development Act. ASBPA would very much like to
avoid seeing legislative action to address these issues, but would like to see a more
consistent approach that supports natural infrastructure in flood risk management. I hope
we can also help FWS communicate with the beach community about what you’re doing
and why.

Please let me know if and when you have time to meet in July or August?

Thanks,

Derek

Derek Brockbank

Executive Director,

American Shore and Beach Preservation Association (ASBPA)

202-827-4246 (office)

917-536-6878 (cell)

Derek.Brockbank(@asbpa.org

www.asbpa.org

www.facebook.com/AmericanBeaches

www.twitter.com/asbpa



From: Wright, Dana K

To: Bohn, Cynthia

Cc: Phinney, Jonathan T

Subject: Re: Draft response to Rep. Graves on CBRA (DCN 068399)
Date: Friday, August 3, 2018 12:29:03 PM

Importance: High

Great, thank you Cindy!

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service
5275 Leesburg Pike, MS: ES
Falls Church, VA 22041
703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act

On Fri, Aug 3, 2018 at 12:18 PM, Bohn, Cynthia <cynthia bohn@fws.gov> wrote:

Dana, I have reviewed this response and find it to be very comprehensive and accurate. I do
not have any comments or specific changes to add. Great job, please let me know if you
have any other ways I can assist you. Take care, Cindy

Cynthia Bohn

Southeast Region Coastal Program

Coastal Barrier Resources Act Coordinator (RS, R4, R2)
USFWS Southeast Region

1875 Century Blvd, Room 200

Atlanta, GA 30345

Phone: 404-679-7122

Fax: 404-679-7081

cynthia bohn@fws.gov

Learn more about the Coastal Barrier Resources Act

NOTE: This email correspondence and any attachments to and from this sender is subject to the Freedom of
Information Act (FOIA) and may be disclosed to third parties.

On Fri, Aug 3, 2018 at 6:40 AM, Wright, Dana <dana wright@fws.gov> wrote:
Hi Cindy,

Sorry - I was out of the office yesterday. I think you must have missed Katie's email that
was sent out prior to mine that has our draft response to Mr. Graves et al. OCL directed us
to do a response and make it a narrative rather than a Q & A. We'd like to get your
comments, as well as comments from Jonathan, Martha, and CLA. After we reconcile that
first round of comments, then we'll share with Linus for his review. Give me a call if you



want to discuss.

I'm reattaching the draft response so you don't have to wade through your inbox for it, |
know you just got back from vacation.

Thanks,

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service

5275 Leesburg Pike, MS: ES
Falls Church, VA 22041

703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act

On Thu, Aug 2, 2018 at 11:52 AM, Bohn, Cynthia <cynthia bohn@fws.gov> wrote:

I don't think we should reply to this other than to say we have applied the Solicitor's
interpretation to these activities since receiving the response.

Dana: I will be in the office today and tomorrow, and then on travel and AL next week
again. I will review this more completely this afternoon. Do you just want me to review
your draft and respond that way? C

Cynthia Bohn

Southeast Region Coastal Program

Coastal Barrier Resources Act Coordinator (RS, R4, R2)
USFWS Southeast Region

1875 Century Blvd, Room 200

Atlanta, GA 30345

Phone: 404-679-7122

Fax: 404-679-7081

cynthia bohn@fws.gov

Learn more about the Coastal Barrier Resources Act

NOTE: This email correspondence and any attachments to and from this sender is subject to the Freedom of
Information Act (FOIA) and may be disclosed to third parties.

On Wed, Aug 1, 2018 at 2:12 PM, Niemi, Katie <katie niemi@fws.gov> wrote:
Hi Folks,

Attached is a draft response to the incoming letter from Rep. Graves and 7 of his colleagues
concerning the issue of sand mining within the CBRS. Can you please review this letter and
provide any feedback to Dana within the next week (by August 9). I'll be on AL August 2-10 so
please let Dana know if you have any questions or need additional information.



Thanks!

Katie



From: Niemi, Katie

To: Wellman, Lois A

Cc: Wright, Dana K; Phinney, Jonathan T

Subject: Fwd: Request an extension for DTS 068399 to August 30
Date: Wednesday, August 15, 2018 10:31:21 AM
Importance: High

Lois,

FYI, here is background on our request for extensions related to the CBRA letter to 068399.

---------- Forwarded message ----------

From: Phinney, Jonathan <jonathan phinnev@fws.gov>

Date: Mon, Jul 30, 2018 at 2:43 PM

Subject: Fwd: Request an extension for DTS 068399 to August 30

To: Katie Niemi <katie_niemi@fws.gov>, Dana Wright <dana_wright@fws.gov>

---------- Forwarded message ----------

From: Randolph, Nikki <nikki randolph@fws.gov>

Date: Mon, Jul 30, 2018 at 2:20 PM

Subject: Re: Request an extension for DTS 068399 to August 30
To: "Phinney, Jonathan" <jonathan phinney@fws.gov>

No worries, I told exsec when they assigned it I was gonna ask for 60 days.... they laughed.... now
here we are......

On Mon, Jul 30, 2018 at 2:19 PM, Phinney, Jonathan <jonathan phinney@fws.gov> wrote:
Understood Nikki.

We will get it to you as soon as Gary and staff solicitor review.
Thanks for the assistance.
Jph

On Mon, Jul 30, 2018 at 2:15 PM, Randolph, Nikki <nikki randolph@fws.gov> wrote:
T understand. But this is an ExSec assignment , not ours and I have already asked for 2
extensions, I have asked for a third, from the tone not sure we will get it. Does it matter if
they grant the extension or not? Not really, but just get me the draft as soon as possible. If
its not before the 13th, Ill deal with whatever......

On Mon, Jul 30, 2018 at 2:02 PM, Phinney, Jonathan <jonathan phinney@fws.gov>
wrote:
Nikki,

We have to extend it until next week after Gary Frazer from AL on August 6. This is a
policy-related request from Congressmen Graves and Gary needs to review our



response.

My apologies for not being clear on the solicitors. I meant the career SOL review. We
can likely expedite that review but not Gary's.

So we will work to get in past Gary by Friday August 3.
Jph

On Mon, Jul 30, 2018 at 8:34 AM, Randolph, Nikki <nikki randolph@fws.gov> wrote:
Due date stands. this is not your normal CBRA letter as it has to go to the department for
clearance. Before it can go to SOL it has to be cleared from the Directors office and
FWP. CCU will get the SOL and other Dept surnames once the draft has cleared the
directors office.

On Thu, Jul 26, 2018 at 3:35 PM, Phinney, Jonathan <jonathan phinneyv@fws.gov>
wrote:
Nikki and Thomas,

DTS 068399 requires the CBRA Program to get a solicitor's review of our answers
before it can be released to Representative Graves' office.

I am requesting an extension to the end of August to take into account vacations in
the solicitor's office.

Thank you.
Jonathan

On Mon, Jul 9, 2018 at 4:25 PM, Phinney, Jonathan <jonathan_ phinney@fws.gov>
wrote:
No I did not see your email referenced. But we are fine (relieved!) now.

Jph

On Mon, Jul 9, 2018 at 4:24 PM, Phinney, Jonathan

<jonathan phinney@fws.gov> wrote:
Thank you.

On Wed, Jun 27, 2018 at 8:13 AM, Randolph, Nikki
<nikki randolph@fws.gov> wrote:

Your due date was changed to July 26 earlier this week. I sent an email. I guess
you didn't see it.

On Tue, Jun 26, 2018 at 4:15 PM, Phinney, Jonathan

<jonathan_phinney@fws.gov> wrote:
Nikki and Thomas,



I am following up on an earlier request for an extension below. I am on AL
starting tomorrow, Wednesday June 27.

Please respond to all so the CBRA staff is aware of the status.
Thank you.
Jph

On Fri, Jun 22, 2018 at 4:04 PM, Phinney, Jonathan

<jonathan phinney@fws.gov> wrote:
Nikki,

The CBRA Program received a task today that will require more time than
the allotted 2 weeks.

The letter from several Congressmen to Principal Deputy Sheehan
requests answers to 7 complicated questions on an interpretation of the
CBRA law by the solicitor's office in 1994. The Program's response needs
to be well researched on the history of the 1994 opinion and will require
extensive discussions and reviews by the solicitor's office.

[ am requesting 4 weeks for a response so we can answer the letter with
the thoroughness that it requires.

Please feel free to contact me with any questions and thank you for your
consideration.

Regards,

Jonathan T. Phinney PhD
Chief, Branch of Geospatial Mapping
and Technical Services (CBRA, NWI)
USFWS Ecological Services
5275 Leesburg Pike Suite 2 CO07
Falls Church, VA 22041
703-358-1832 (office)

-1800 (fax)
703-819-2570 (mobile)
jonathan_phinney@fws.gov

http:// www.fws.gov

Jonathan T. Phinney PhD
Chief, Branch of Geospatial Mapping
and Technical Services (CBRA, NWI)
USFWS Ecological Services



5275 Leesburg Pike Suite 2 CO07
Falls Church, VA 22041

703-358-1832 (office)
-1800 (fax)

703-819-2570 (mobile)

jonathan_phinney@fws.gov

http: w.fw

Nikki S. Randolph

Chief, CCU

U.S. Fish and Wildlife Service
202-208-7535

"There cannot be a crisis next week. My schedule is already full" -- Henry

Kissinger

Jonathan T. Phinney PhD
Chief, Branch of Geospatial Mapping
and Technical Services (CBRA, NWI)
USFWS Ecological Services
5275 Leesburg Pike Suite 2 C007
Falls Church, VA 22041
703-358-1832 (office)

-1800 (fax)
703-819-2570 (mobile)
jonathan phinney@fws.gov

http://www.fws.gov

Jonathan T. Phinney PhD
Chief, Branch of Geospatial Mapping
and Technical Services (CBRA, NWI)
USFWS Ecological Services
5275 Leesburg Pike Suite 2 C0O07
Falls Church, VA 22041
703-358-1832 (office)

-1800 (fax)
703-819-2570 (mobile)
jonathan_phinney@fws.gov

http://www.fws.gov



Jonathan T. Phinney PhD
Chief, Branch of Geospatial Mapping
and Technical Services (CBRA, NWTI)
USFWS Ecological Services

5275 Leesburg Pike Suite 2 C007
Falls Church, VA 22041

703-358-1832 (office)

-1800 (fax)
703-819-2570 (mobile)
jonathan_phinney@fws.gov

http://www.fws.gov

Nikki S. Randolph

Chief, CCU

U.S. Fish and Wildlife Service
202-208-7535

"There cannot be a crisis next week. My schedule is already full" -- Henry Kissinger

Jonathan T. Phinney PhD
Chief, Branch of Geospatial Mapping
and Technical Services (CBRA, NWI)
USFWS Ecological Services

5275 Leesburg Pike Suite 2 CO07
Falls Church, VA 22041

703-358-1832 (office)

-1800 (fax)
703-819-2570 (mobile)
jonathan_phinney@fws.gov
http://www.f

Nikki S. Randolph

Chief, CCU

U.S. Fish and Wildlife Service
202-208-7535



"There cannot be a crisis next week. My schedule is already full" -- Henry Kissinger

Jonathan T. Phinney PhD
Chief, Branch of Geospatial Mapping
and Technical Services (CBRA, NWI)
USFWS Ecological Services
5275 Leesburg Pike Suite 2 C007
Falls Church, VA 22041
703-358-1832 (office)

-1800 (fax)
703-819-2570 (mobile)
jonathan_phinney@fws.gov

http://www.fws.gov

Nikki S. Randolph

Chief, CCU

U.S. Fish and Wildlife Service
202-208-7535

"There cannot be a crisis next week. My schedule is already full" -- Henry Kissinger

Jonathan T. Phinney PhD
Chief, Branch of Geospatial Mapping
and Technical Services (CBRA, NWI)
USFWS Ecological Services
5275 Leesburg Pike Suite 2 CO07
Falls Church, VA 22041
703-358-1832 (office)

-1800 (fax)
703-819-2570 (mobile)
jonathan phinney@fws.gov

http://www.fws.gov



From: Wright, Dana K

To:
Subject: Invitat on: Graves letter @ Thu Aug 16, 2018 12:30pm - 1:30pm (EDT) (katie_niemi@fws.gov)
Start: Thursday, August 16, 2018 1

End: Thursday, August 16, 2018 1:30:00 PM

Attachments: invite.ics

Importance: High

more details » <https://www.google.com/calendar/event?
action VIEW&eid NmtkezhmZnBsajQ2bmxtdmU2ZnZkNT)2¢2Uga2F0aWV fomlIbWIAZndzL mdvdg&tok MTkjZGFuY V93eminaHRAZndzLmdvdiMOYzNKZmNmNmIzMmVKMGY SZmlwYjAzOTlyY TUZMTkyMjgdMGUOMTQ&ctz America%2FNew_Yorké&hl enees 1>

Graves letter

When
Thu Aug 16, 2018 12:30pm — 1:30pm Eastern Time - New York
Video call

i _fdoi.gov/d: hi-k 1 doi.gov/d ht-kat?heeid ZGFuY ndzLmdvd - fvdS2v:
Calendar
Katie_niemi@fws.gov
Wh

0
+ dana_wright@fws.gov
- organizer

 katie_niemi(@fws.gov

Going?

Yes <https://www google.com/calendar/event?
action RESPOND&eid Q2bmxtdmU2ZnZKNTI2c2Uga2F0aW V! dzLmdvdggerst 1&tok MTKZGFuY ndzLmdvdiMOY IGYSZmIwYjAzOTlyYTU2MTkyMigdMGUOMTQ&ctz America%2FNew_York&hl enes 1>

Maybe <hitps://www.google.com/calendar/event?
action RESPOND&eid NmtkezhmZnBsajQ2bmxtdmU2ZnZkNTJ2c2Uga2F0aWVbmllbWIAZndzLmdvdg&rst 3&tok MTkjZGFuYV93emInaHRAZndzLmdvdjMOYzNkZmNmNmIzMmVKkMGY 5ZmlwYjAzOTIyY TU2MTkyMjg4dMGUOMTQ&ctz America%2FNew_York&hl endes 1>

No <https://www.google.com/calendar/event?

action RESPOND&eid NmtkczhmZnBsajQ2bmxtdmU2ZnZkNTJ2c2Uga2F0aWVfbmllbWIAZndzLmdvdg&rst 2&tok MTKjZGFuY’ dzLmdvdjMOYzNkZmNm! GYSZmIwYjAzOTIyY TU2MTkyMjgdMGUOMTQ&ctz America%2FNew_York&hl end&es 1>
more options » <https://wwiw.google.com/calendar/event?
action VIEW&eid NmtkczhmZnBsajQ2bmxtdmU2ZnZkNTJ2c2Uga2F0aWV fbmllbWIAZndzL1 MTkjZGFuY? ‘ndzL vdiMOY GY5ZmIwYjAzOTlyYTU2MTkyMjg4dMGUOMTQ&ctz America%2FNew_York&hl end&es 1>

Invitation from Google Calendar <https://www.google.com/calendar/>
You are receiving this email at the account katie_niemi@fiws.gov because you are subscribed for invitations on calendar katie_niemi@fws.gov.

To stop receiving these emails, please log in to https://www.google.com/calendar/ and change your notification settings for this calendar.

Forwarding this invitation could allow any recipient to modify your RSVP response. Learn More googl 71



From: Wright, Dana K

To: Wright, Dana K; Niemi, Katie

Subject: Graves letter

Start: Thursday, August 16, 2018 12:30:00 PM
End: Thursday, August 16, 2018 1:30:00 PM

Please do not edit this section of the description.

‘This event has a Google Hangouts video call.
Join: googl /_Idoi.gov/d ight-kat?heeid ZGFuY ndzLmdvdg j &hs 121

View your event at https://www.google.com/calendar/event?

KMGYSZmlwYjAzOTlyY TU2MTkyMjgdMGUOMTQ&ctz America%2FNew_York&hl enes 1.

action VIEW&eid NmtkczhmZnBsajQ2bmxtdmU2ZnZkNTJ2c2Uga2F0aWV fbmllbWIAZndzL MTKjZGFuY AZndzLmdvdjMOYzNk:




From: Wright, Dana K

To: Niemi, Katie

Subject: Re: draft response to Rep. Graves
Date: Thursday, August 23, 2018 8:38:42 AM
Importance: High

Do we need to set up a time to go over these today?

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service
5275 Leesburg Pike, MS: ES
Falls Church, VA 22041
703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act

On Wed, Aug 22, 2018 at 3:00 PM, Niemi, Katie <katie niemi@fws.gov> wrote:

---------- Forwarded message ----------

From: Howe, Marian <marian_howe@fws.gov>
Date: Wed, Aug 22,2018 at 11:04 AM

Subject: Re: draft response to Rep. Graves

To: "Niemi, Katie" <katie niemi@fws.gov>

Take a look and let me know what you think of Marty's edits.

On Wed, Aug 22, 2018 at 9:21 AM, Kodis, Martin <martin_kodis@fws.gov> wrote:
I have some comments and edits. Will give to Merra this morning.

Marty

On Wed, Aug 22, 2018 at 7:27 AM, Wright, Dana <dana_ wright@fws.gov> wrote:
Thanks Merra! I fixed the format for the citation for the USGS study (#18) and also
added back a few words of substance to the paragraph about the study that I think are
necessary to understand the types of coastal management techniques that we were
talking about. Please see attached for the latest.

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service
5275 Leesburg Pike, MS: ES
Falls Church, VA 22041
703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act



On Tue, Aug 21, 2018 at 1:33 PM, Howe, Marian <marian_howe@fws.gov> wrote:
Here is my cleaned up version with footnotes.

On Tue, Aug 21, 2018 at 11:15 AM, Niemi, Katie <katie niemi@fws.gov> wrote:
Merra & Marty,
Attached is the most recent version of the response letter to Rep. Graves. This
version incorporates Martha's edits. We will upload it to DTS. I have a 1:00 meeting
today but am open now if you want to discuss. Thanks.

Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES
5275 Leesburg Pike

Falls Church, VA 22041-3803
Tel (703) 358-2071

Merra Howe

Congtessional and Legislative Affairs Specialist
Division of Congressional and Legislative Affairs
U.S. Fish and Wildlife Service

Office: 703-358-2225

Cell: 571-581-7162

marian howe@fws.gov

Martin Kodis
Chief, Division of Congressional and Legislative Affairs
U.S. Fish and Wildlife Service

5275 L rg Pik
Falls Church, VA 22041

703-358-2241 ph
703-358-2245 fax

Merra Howe

Congtessional and Legislative Affairs Specialist
Division of Congressional and Legislative Affairs
U.S. Fish and Wildlife Service

Office: 703-358-2225



Cell: 571-581-7162
marian _howe(@fws.gov



From: Wellman, Lois A

To: Wright, Dana K

Cc: Niemi, Katie

Subject: Re: Updated version of 068399 with SOL edits
Date: Wednesday, August 29, 2018 7:07:29 AM
Importance: High

Does it have to go back to anyone else in SOL? If not, I suggest we get his okay
to put his surname and be done with it. I've printed off the letter for Gary to
review.

On Wed, Aug 29, 2018 at 7:04 AM, Wright, Dana <dana wright@fws.gov> wrote:
Well, he hasn't hit the surname button in a DTS routing, but he told us yesterday that he's
done reviewing it and he was good with the revised version we sent him. In DTS it is going
to SOL after EA. Martha had us move Gary up in the surname process because of the
content of the letter. Should we add a routing for Linus and get him to surname it in DTS to
formalize it?

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service

5275 Leesburg Pike, MS: ES
Falls Church, VA 22041

703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act

On Wed, Aug 29, 2018 at 6:51 AM, Wellman, Lois <lois_wellman@fws.gov> wrote:
So does this mean Linus has surnamed it?

On Tue, Aug 28, 2018 at 3:58 PM, Wright, Dana <dana wright@fws.gov> wrote:
Hi Lois,

We recently received edits back from Linus Chen on the CBRA letter (068399) that is
currently open for review with Gary and Gina. The attached version reflects Linus' edits
and has been uploaded to DTS. If Gary hasn't looked at it yet, can you please replace the
version that is in the hard copy?

Thanks,

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service
5275 Leesburg Pike, MS: ES
Falls Church, VA 22041
703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act



Lois Wellman

AES Special Assistant

Office of the Assistant Director for Ecological Services
U.S. Fish & Wildlife Service

1849 C St. NW

MIB 3345

Washington, DC 20240

Lois Wellman@fws.gov
(202)208-4646 office
(202)208-5618 fax

Lois Wellman

AES Special Assistant

Office of the Assistant Director for Ecological Services
U.S. Fish & Wildlife Service

1849 C St. NW

MIB 3345

Washington, DC 20240

ois_Wellma S.gov
(202)208-4646 office
(202)208-5618 fax



From: Wright, Dana K

To: Chen, Linus Y

Cc: Niemi, Katie; Wellman, Lois A

Subject: Re: Question about SOL surname on 068399
Date: Wednesday, August 29, 2018 9:48:41 AM
Importance: High

Hi all,

Gary just called me about this letter. I mentioned the question about Solicitor's office surname
to him and he said that he is going to have to think about it.

Thanks,

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service
5275 Leesburg Pike, MS: ES
Falls Church, VA 22041
703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act

On Wed, Aug 29, 2018 at 8:41 AM, Wright, Dana <dana_ wright@fws.gov> wrote:
The letter was addressed to the Acting Director of FWS but it came in to us through OCL
rather than CLA. CCU indicated in DTS that the letter requires Department clearance, and
they set it up to go to AS-FWP. There is also a routing called "Package Under Review" that
doesn't say which office. Lois, what do you think? Note that the letter discusses our
implementation CBRA with regard to a Solicitor's opinion from the 90's.

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service
5275 Leesburg Pike, MS: ES
Falls Church, VA 22041
703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act

On Wed, Aug 29, 2018 at 8:29 AM, Chen, Linus <linus.chen@sol.doi.gov> wrote:
I'll ask. I presume if it's coming from FWS (and not the Sec) it may not need front office
surname (and maybe mine is enough).

I guess this will be assigned to me soon in DTS?

On Wed, Aug 29, 2018 at 7:11 AM Wright, Dana <dana_wright@fws.gov> wrote:
Hi Linus,



Does Ben or anybody else in SOL need to review the CBRA letter to Congressman
Graves (068399) or is your surname all we need for that one?

Thanks,

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service

5275 Leesburg Pike, MS: ES
Falls Church, VA 22041

703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act

Linus Y. Chen, Attorney
Division Parks & Wildlife
(w) 202-208-5036

(f) 202-208-3877



From: Wright, Dana K

To: Niemi, Katie

Subject: Graves letter update (cleared AEA)
Date: Friday, August 31, 2018 6:24:25 AM
Katie,

The Graves letter cleared DAEA and AEA (Huggler surnamed for both) with no changes and
has been sent to SOL-DPW to be assigned to Linus.

Thanks,

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service
5275 Leesburg Pike, MS: ES
Falls Church, VA 22041
703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act



From: Niemi, Katie

To: Frazer, Gary D

Cc: Wellman, Lois A; BalisLarsen, Martha; Phinney, Jonathan T; Wright, Dana K
Subject: Rep. Graves response letter (DCN 068399)

Date: Tuesday, October 2, 2018 9:30:09 AM

Importance: High

Gary,

Dana and | reviewed the one page response letter to Rep. Graves and only have a couple minor edits:
First paragraph, add "; Pub. L. 97-348 and subsequent amendments)." after "(CBRA"

Second paragraph, first sentence, add "John H. Chafee" before "Coastal Barrier Resources System"
That's it. The one page letter looks good.

Thanks.
Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES
5275 Leesburg Pike

Falls Church, VA 22041-3803
Tel (703) 358-2071



From: BalisLarsen, Martha

To: Niemi, Katie

Cc: Phinney, Jonathan T; Wright, Dana K

Subject: Re: [EXTERNAL] Meeting on CBRA and Beaches
Date: Wednesday, October 3, 2018 8:51:47 AM
Importance: High

| think it will need to be Gary given the Dept's 1 page response to Graves. Let's chat
about it at 9:30.

Martha

Martha Balis-Larsen

Chief, Division of Budget & Technical Support
Ecological Services Program

U.S. Fish and Wildlife Service Headquarters
Ecological Services, MS: ES

5275 Leesburg Pike

Falls Church, VA 22041-3803

703-358-2171 (general)

703-358-2314 (direct)

On Wed, Oct 3, 2018 at 8:16 AM Niemi, Katie <katie niemi@fws.gov> wrote:
Martha,
Please see below. Perhaps this is a meeting that Gary and Ben or Linus should take?

Thanks.

Katie

---------- Forwarded message ---------

From: Derek Brockbank <derek.brockbank@asbpa.org>
Date: Tue, Oct 2, 2018 at 3:46 PM

Subject: RE: [EXTERNAL] Meeting on CBRA and Beaches
To: Niemi, Katie <katie niemi@fws.gov>

Katie —

| wanted to again check on the status of the response, and see if we could set a placeholder date
for a meeting?

| understand your need to complete internal review on a congressional response that may be the
basis of a discussion, but the purpose of our meeting has become more urgent. Some of the
communities most impacted by regulations on how communities can access sand in a CBRA zone



shoal or inlet, are now looking to restore their beaches after Hurricane Florence and have been
asking how this process is evolving. Frankly, USFWS has not been the most forthcoming about
what is happening and potential for changes to CBRA-zone regulation.

| think it’s in everyone’s best interest — coastal communities, coastal fish and wildlife, USFWS — to
not have Congress legislate a solution. But we would like to hear from USFWS what you are
working on? And what you see as your legal limitations to allowing access to sand resources that
have developed in a CBRA zone.

Will you have time and ability to meet sometime in October to talk further?
Regards,

Derek

Derek Brockbank
Executive Director,

American Shore and Beach Preservation Association (ASBPA)

202-827-4246 (office)

917-536-6878 (cell)

Derek.Brockbank@asbpa.org

www.asbpa.org
www.facebook.com/AmericanBeaches
www.twitter.com/asbpa

From: Niemi, Katie [mailto:katie_niemi@fws.gov]
Sent: Tuesday, September 4, 2018 2:50 PM
To: Derek Brockbank <derek.brockbank@asbpa.org>




Subject: Re: [EXTERNAL] Meeting on CBRA and Beaches

Hello Derek,

The Service's response to Rep. Graves and his colleagues is under internal review. Unfortunately, I'm unable to
speculate how long it will take to complete the review process, but most likely at least another month. At this time
we don't have any updates to share on the sand mining issue.

Thanks.

Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES
5275 Leesburg Pike

Falls Church, VA 22041-3803

Tel (703) 358-2071

On Wed, Aug 29, 2018 at 1:03 PM, Derek Brockbank <derek.brockbank(@asbpa.org>
wrote:

Katie —

| wanted to follow up on this meeting request and see if we could get a meeting on the calendar
for mid/late-September.

Can you suggest a date/time and we'll see if we can make it work?

Derek



Derek Brockbank
Executive Director,

American Shore and Beach Preservation Association (ASBPA)

202-827-4246 (office)

917-536-6878 (cell)

Derek.Brockbank@asbpa.org

www.asbpa.org

www.facebook.com/AmericanBeaches

www.twitter.com/asbpa

From: Niemi, Katie [mailto:katie_niemi@fws.gov]

Sent: Wednesday, August 1, 2018 2:02 PM

To: Derek Brockbank <derek.brockbank@asbpa.org>

Cc: Robert Barba <robert barba@fws.gov>; Aubrey, Craig <craig_aubrey@fws.gov>
Subject: Re: [EXTERNAL] Meeting on CBRA and Beaches

Hello Derek,

We're in the process of preparing a response to Rep. Graves and his colleagues on the
issue of sand mining within the CBRS. I've checked with my managers and they'd prefer
to schedule the meeting with you after the response has cleared internally so we can
provide you with a timely update on this matter. It will probably be September before we
are able to discuss.

Thanks!

Katie



Katie Niemi
Coastal Barriers Coordinator
U.S. Fish & Wildlife Service

Ecological Services, MS: ES

5275 Leesburg Pike

Falls Church. VA 22041-3803

Tel (703) 358-2071

On Thu, Jul 26, 2018 at 11:22 AM, Derek Brockbank <derek.brockbank(@asbpa.org>
wrote:

Katie —

Just following up on this, seeing if you’d had a chance to check internally about available
dates for a meeting?

Let me know.

Derek

Derek Brockbank
Executive Director,

American Shore and Beach Preservation Association (ASBPA)

202-827-4246 (office)

917-536-6878 (cell)



Derek.Brockbank@asbpa.org

www.asbpa.org
www.facebook.com/AmericanBeaches

www.twitter.com/asbpa

From: Niemi, Katie [mailto:katie_niemi@fws.gov]

Sent: Friday, July 20, 2018 11:10 AM

To: Derek Brockbank <derek.brockbank@asbpa.org>

Cc: Robert Barba <robert barba@fws.gov>; Aubrey, Craig <craig_aubrey@fws.gov>
Subject: Re: [EXTERNAL] Meeting on CBRA and Beaches

Derek,

Thanks for your message. I will check in with my managers and let you know our
availability for a meeting in August.

Thanks!

Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES
5275 Leesburg Pike

Falls Church, VA 22041-3803

Tel (703) 358-2071

On Thu, Jul 19, 2018 at 3:46 PM, Derek Brockbank <derek.brockbank(@asbpa.org>
wrote:



Mr. Aubrey, Ms. Niemi —

I’d like to follow up on ASBPA’s request for a meeting that scheduling conflicts
prevented this spring, and see if you had time to meet with ASBPA this summer?

I’d like to introduce (re-introduce?) American Shore and Beach Preservation
Association to you, fill you in on our coastal and beach agenda, and discuss a CBRA
issue that is increasingly coming up among our members and the US Army Corps of
Engineers — accessing sand in shoals that have developed in CBRA mapped zones.

As you are no doubt aware, there has been growing interest in this from members of
Congress too. Rep Garret Graves was drafting a letter to Director Sheehan on this
topic (I’'m not sure if it was sent?); and legislative language was being considered,
although not offered, in the Water Resources Development Act. ASBPA would very
much like to avoid seeing legislative action to address these issues, but would like to
see a more consistent approach that supports natural infrastructure in flood risk
management. [ hope we can also help FWS communicate with the beach community
about what you’re doing and why.

Please let me know if and when you have time to meet in July or August?

Thanks,

Derek

Derek Brockbank

Executive Director,

American Shore and Beach Preservation Association (ASBPA)

202-827-4246 (office)

917-536-6878 (cell)

Derek.Brockbank(@asbpa.org



www.asbpa.org

www.fa k AmericanBeach

www.twitter.com/asbpa



From: Niemi, Katie

To: Bohn, Cynthia

Cc: Pool, Taylor S; Kodis, Martin

Subject: Re: [EXTERNAL] Meeting on CBRA and Beaches
Date: Friday, October 12, 2018 11:08:15 AM

Hi Cindy,

Martha is planning to call Derek and let him know that our response is still under internal

review.
Katie

On Tue, Oct 9, 2018 at 3:57 PM Bohn, Cynthia <cynthia bohn@fws.gov> wrote:

Thanks Katie, are you going to schedule a meeting with him? Has anything changed or are
we planning to change anything regarding to our sand mining policy in CBRS units? Cindy

Cynthia Bohn

Southeast Region Coastal Program

Coastal Barrier Resources Act Coordinator (RS, R4, R2)
USFWS Southeast Region

1875 Century Blvd, Room 200

Atlanta, GA 30345

Phone: 404-679-7122

Fax: 404-679-7081

cynthia bohn@fws.gov

Learn more about the Coastal Barrier Resources Act

NOTE: This email correspondence and any attachments to and from this sender is subject to the Freedom of
Information Act (FOIA) and may be disclosed to third parties.

On Wed, Oct 3, 2018 at 8:21 AM Niemi, Katie <katie niemi@fws.gov> wrote:
FYI, this group wants to meet with us and is very interested in the Service's response to Rep. Graves
concerning sand mining within the CBRS.

---------- Forwarded message ---------

From: Derek Brockbank <derek.brockbank(@asbpa.org>
Date: Tue, Oct 2, 2018 at 3:46 PM

Subject: RE: [EXTERNAL] Meeting on CBRA and Beaches
To: Niemi, Katie <katie niemi@fws.gov>

Katie —

| wanted to again check on the status of the response, and see if we could set a placeholder



date for a meeting?

| understand your need to complete internal review on a congressional response that may be
the basis of a discussion, but the purpose of our meeting has become more urgent. Some of the
communities most impacted by regulations on how communities can access sand in a CBRA
zone shoal orinlet, are now looking to restore their beaches after Hurricane Florence and have
been asking how this process is evolving. Frankly, USFWS has not been the most forthcoming
about what is happening and potential for changes to CBRA-zone regulation.

| think it’s in everyone’s best interest — coastal communities, coastal fish and wildlife, USFWS —
to not have Congress legislate a solution. But we would like to hear from USFWS what you are
working on? And what you see as your legal limitations to allowing access to sand resources that
have developed in a CBRA zone.

Will you have time and ability to meet sometime in October to talk further?
Regards,

Derek

Derek Brockbank
Executive Director,

American Shore and Beach Preservation Association (ASBPA)

202-827-4246 (office)

917-536-6878 (cell)

Derek.Brockbank@asbpa.org

www.asbpa.org

www.facebook.com/AmericanBeaches




www.twitter.com/asbpa

From: Niemi, Katie [mailto:katie_niemi@fws.gov]

Sent: Tuesday, September 4, 2018 2:50 PM

To: Derek Brockbank <derek.brockbank@asbpa.org>
Subject: Re: [EXTERNAL] Meeting on CBRA and Beaches

Hello Derek,

The Service's response to Rep. Graves and his colleagues is under internal review. Unfortunately, I'm unable to
speculate how long it will take to complete the review process, but most likely at least another month. At this
time we don't have any updates to share on the sand mining issue.

Thanks.

Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES
5275 Leesburg Pike

Falls Church, VA 22041-3803

Tel (703) 358-2071

On Wed, Aug 29, 2018 at 1:03 PM, Derek Brockbank <derek.brockbank(@asbpa.org>
wrote:

Katie —

| wanted to follow up on this meeting request and see if we could get a meeting on the
calendar for mid/late-September.



Can you suggest a date/time and we'll see if we can make it work?

Derek

Derek Brockbank
Executive Director,

American Shore and Beach Preservation Association (ASBPA)

202-827-4246 (office)
917-536-6878 (cell)

Derek.Brockbank@asbpa.org

www.asbpa.org
www.facebook.com/AmericanBeaches
www.twitter.com/asbpa

From: Niemi, Katie [mailto:katie_niemi@fws.gov]
Sent: Wednesday, August 1, 2018 2:02 PM

To: Derek Brockbank <derek.brockbank@asbpa.org>
Cc: Robert Barba <robert_barba@fws.gov>; Aubrey, Craig <craig_aubrey@fws.gov>
Subject: Re: [EXTERNAL] Meeting on CBRA and Beaches

Hello Derek,

We're in the process of preparing a response to Rep. Graves and his colleagues on the
issue of sand mining within the CBRS. I've checked with my managers and they'd prefer
to schedule the meeting with you after the response has cleared internally so we can
provide you with a timely update on this matter. It will probably be September before



we are able to discuss.

Thanks!

Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES

5275 Leesburg Pike

Ealls Church. VA 22041-3803

Tel (703) 358-2071

On Thu, Jul 26, 2018 at 11:22 AM, Derek Brockbank <derek.brockbank(@asbpa.org>
wrote:

Katie —

Just following up on this, seeing if you’d had a chance to check internally about available
dates for a meeting?

Let me know.

Derek

Derek Brockbank

Executive Director,



American Shore and Beach Preservation Association (ASBPA)

202-827-4246 (office)

917-536-6878 (cell)

Derek.Brockbank@asbpa.org

www.asbpa.org
www.facebook.com/AmericanBeaches
www.twitter.com/asbpa

From: Niemi, Katie [mailto:katie_niemi@fws.gov]

Sent: Friday, July 20, 2018 11:10 AM

To: Derek Brockbank <derek.brockbank@asbpa.org>

Cc: Robert Barba <robert_barba@fws.gov>; Aubrey, Craig <craig_aubrey@fws.gov>
Subject: Re: [EXTERNAL] Meeting on CBRA and Beaches

Derek,

Thanks for your message. I will check in with my managers and let you know our
availability for a meeting in August.

Thanks!

Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES

5275 Leesburg Pike

Ealls Church. VA 22041-3803




Tel (703) 358-2071

On Thu, Jul 19, 2018 at 3:46 PM, Derek Brockbank <derek.brockbank(@asbpa.org>
wrote:

Mr. Aubrey, Ms. Niemi —

I’d like to follow up on ASBPA’s request for a meeting that scheduling conflicts
prevented this spring, and see if you had time to meet with ASBPA this summer?

I’d like to introduce (re-introduce?) American Shore and Beach Preservation
Association to you, fill you in on our coastal and beach agenda, and discuss a
CBRA issue that is increasingly coming up among our members and the US Army
Corps of Engineers — accessing sand in shoals that have developed in CBRA
mapped zones.

As you are no doubt aware, there has been growing interest in this from members
of Congress too. Rep Garret Graves was drafting a letter to Director Sheehan on
this topic (I’'m not sure if it was sent?); and legislative language was being
considered, although not offered, in the Water Resources Development Act.
ASBPA would very much like to avoid seeing legislative action to address these
issues, but would like to see a more consistent approach that supports natural
infrastructure in flood risk management. I hope we can also help FWS
communicate with the beach community about what you’re doing and why.

Please let me know if and when you have time to meet in July or August?

Thanks,

Derek

Derek Brockbank

Executive Director,

American Shore and Beach Preservation Association (ASBPA)



202-827-4246 (office)
917-536-6878 (cell)

Derek.Brockbank(@asbpa.or

www.asbpa.org

www.facebook.com/AmericanBeaches

twitter asbpa



From: Travnicek, Andrea J

To: Frazer, Gary D; Nemi, Katie; BalisLarsen, Martha; Phinney, Jonathan T; Wr ght, Dana K

ca Spence, Ton e D; Wellman, Lo's A; Kurth, Jim; Guertin, Stephen; Sellars, Roslyn; Robbins, Tasha L
Subject: Invitation: CBRA Br ef ng @ Thu Nov 1, 2018 11am - 11:30am (EDT) (dana_wright@fws.gov)
Start: Thursday, November 1, 2018 11:00:00 AM

End: Thursday, November 1, 2018 11:30:00 AM

Location: ASFWP conf. room - 3144

Attachments: invite.ics

more details » <htips://www. google.com/calendar/event?
action VIEW&eid Nm iOXVIaWVidDUyZnBsOHFmN3IsZWZmdmggZGFuY V93eminaHRAZndzLmdvdg&tok MigiY WkemVhX3RyY.

dvdjl4Y 2ESZTIhY

CBRA Briefing

When

Thu Nov 1, 2018 11am — 11:30am Eastern Time - New York

Where

ASFWP conf. room - 3144 (map <https://maps.google.com/maps?q ASFWP conf. room - 3144&hl en>)
Calendar
dana_wright@fws.gov

Who

+ andrea_travnicek@ios.doi.gov
- organizer

« tasha_|_robbins@ios.doi gov

« jonathan_phinney(@fis.gov

« dana_wright@fws.gov

« ionie_spence@fws.gov

- optional

« lois_wellman@fws.gov

- optional
jim_kurth@fws.gov

~ optional
« stephen_guertin@fws.gov
- optional

« roslyn_sellars@fws.gov
- optional

Going (dana_wright@fws.gov)?
Yes <https:/www.google.com/calendar/event?
action RESPOND&eid NmSiOXVIaWVidDUyZnBsOHFmN3JsZ YV ZndzLmdvdg&rst 1&tok Migi¥ WSkemVhX3RyYX:

Maybe <htips://www.google.com/calendar/event?

ThiZGYyY2RmYjlOTIWZTRINZMwYjhhYzl&etz America%2FNew_York&hl endes 1>

39pLmdvdjl4Y2ESZTIhY

IThjZGYyY2Rm Y} OTIWZTRiNZMwYjhhYzl&etz America%2FNew_York&hl endes 1>

action RESPOND&eid NmSiOXVIaWVjdDUyZnBsOHFmN3JsZ YV dzLmdvdg&rst 3&tok MigjY WSkemVhX3RyY:

No <https://www.google com/calendar/event?
action RESPOND&eid NmSiOXVIaWVjdDUyZnBsOHFmN3JsZWZmdmggZGFuY V93cminaHRAZndzLmdvdg&rst 2&tok Mg Y WSkemVhX3RyYX:
more options » <https://www.google.comcalendar/event?

action VIEW&eid Nm iOXVIaWVjdDUyZnBsOHFmN3JsZW2 EuY dzLmdvdg&tok MjgjY WSkemVhX3RyYX2

9pLmdvdil4Y2ESZTIhY!

IThiZGYyY 2RmYj[jOTIWZTRINZMwYjhhYzdetz America%2FNew_York&hl ensees

39

59pLmdvdiI4Y 2ESZTIhY

IThjZGYyY 2RmYjJOTIWZTRiNZMwYjhhYzl&etz America%2FNew_York&hl endes 1>

Invitation from Google Calendar <hitps://www. google.com/calendar/>
Youare receiving this email at the account dana_wright@fws.gov because you are subscribed for invitations on calendar dana_wright@fws.gov.

o stop receiving these emails, please log in to hitps:/www.google.com/calendar/ and change your notification settings for this calendar.

Forwarding this invitation could allow any recipient to modify your RSVP response. Learn More 1 71

dvdjl4Y2ESZTIhY

ThiZGYyY2RmYjJjOTIWZTRINZMwYjhhYzl&etz America%2FNew_York&hl endes 1>



Travnicek, Andrea J

CBRA Briefing
Thursday, November 1, 2018 11:00:00 AM
Thursday, November 1, 2018 11:30:00 AM
ASFWP conf. room - 3144

Frazer, Gary D; Niemi, Katie; BalisLarsen, Martha; Phinney, Jonathan T; Wright, Dana K; Travnicek, Andrea J
Spence, Ionie D; Wellman, Lois A; Kurth, Jim; Guertin, Stephen; Sellars, Roslyn; Robbins, Tasha L

Please do not edit this section of the description.

View your event at https://www.google.com/calendar/event?

action VIEW&eid Nm iOXVIaWVjdDUyZnBsOHFmN3JsZ! Fuy

MigjY WkemVhX3RyYXZua

9pLmdvdjl4Y2ESZTIhY WRmN

dIMThiZGYyY2RmYiiOTIWZTR|NZMwYjhhYzl&etz America%2FNew_Yorkéhl endes 1.



From: Niemi, Katie

To: Wright, Dana K
Subject: Fwd: please review-CBRA info memo and slides for AS-FWP briefing
Date: Tuesday, October 30, 2018 9:08:35 AM

---------- Forwarded message ---------

From: Bohn, Cynthia <cynthia bohn@fws.gov>

Date: Tue, Oct 30, 2018 at 8:30 AM

Subject: Re: please review-CBRA info memo and slides for AS-FWP briefing
To: Katie Niemi <katie niemi@fws.gov>

Hi Katie: I like the suggestions other folks are sending. I only looked at content. The only
thing I would add is to highlight or bold on the slide the language that is within CBRA which
specifically prohibits stabilization projects. We are following a very clear intent in the law. ¢

Cynthia Bohn

Southeast Region Coastal Program

Coastal Barrier Resources Act Coordinator (RS, R4, R2)
USFWS Southeast Region

1875 Century Blvd, Room 200

Atlanta, GA 30345

Phone: 404-679-7122

Fax: 404-679-7081

cynthia bohn@fws.gov

Learn more about the Coastal Barrier Resources Act

NOTE: This email correspondence and any attachments to and from this sender is subject to the Freedom of Information
Act (FOIA) and may be disclosed to third parties.

On Tue, Oct 30, 2018 at 8:24 AM Niemi, Katie <katie niemi@fws.gov> wrote:
Thanks Cindy.

On Mon, Oct 29, 2018 at 3:07 PM Bohn, Cynthia <cynthia bohn@fws.gov> wrote:

Hi Katie, I have reviewed all the attachments and I have no additional comments or
revisions. Good luck with the briefing. Cindy

Cynthia Bohn
Southeast Region Coastal Program



Coastal Barrier Resources Act Coordinator (RS, R4, R2)
USFWS Southeast Region

1875 Century Blvd, Room 200

Atlanta, GA 30345

Phone: 404-679-7122

Fax: 404-679-7081

cynthia bohn@fws.gov

Learn more about the Coastal Barrier Resources Act

NOTE: This email correspondence and any attachments to and from this sender is subject to the Freedom of
Information Act (FOIA) and may be disclosed to third parties.

On Mon, Oct 29, 2018 at 2:49 PM Niemi, Katie <katie_niemi@fws.gov> wrote:
Hi Folks,
The briefing for Andrea Travnicek on the CBRA response letter to Rep. Graves is
scheduled for November 1 at 11:00. Can you please review the attached draft info memo
and powerpoint slides and let me know if you have any concerns and/or changes by
noon tomorrow (Tuesday). Also attached are the enclosures referenced in the info
memo. Sorry for the short turn-around time, we want to get these to Gary a couple days
before the briefing.

Thanks!
Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES
5275 Leesburg Pike

Falls Church, VA 22041-3803
Tel (703) 358-2071



From: Bohn, Cynthia

To: Niemi, Katie

Subject: Re: [EXTERNAL] Follow up on CBRA
Date: Monday, November 19, 2018 3:09:27 PM
Importance: High

Thanks Katie, I'll call you later this week or next week to catch up. ¢

Cynthia Bohn

Southeast Region Coastal Program

Coastal Barrier Resources Act Coordinator (R5, R4, R2)
USFWS Southeast Region

1875 Century Blvd, Room 200

Atlanta, GA 30345

Phone: 404-679-7122

Fax: 404-679-7081

cynthia bohn@fws.gov

Learn more about the Coastal Barrier Resources Act

NOTE: This email correspondence and any attachments to and from this sender is subject to the Freedom of Information
Act (FOIA) and may be disclosed to third parties.

On Fri, Nov 9, 2018 at 8:32 AM Niemi, Katie <katie niemi@fws.gov> wrote:
Hi Cindy,
When you're back in the office, I'd be happy to fill you in on the meeting Martha and I had
with ASBPA this week. Some highlights from the meeting:
- they are interested in our sand mining policy (we shared the 1994 Solicitor's Opinion and
1995 letter to the Corps on that matter)
- they are interested in working with the Corps to develop beach projects that have benefits
for fish and wildlife (i.e. CBRA friendly)
- they are interested in the beneficial use provision (associated with CBRA exception for
necessary dredging activities)
- we shared the consultation template and flowchart with them which they found very
helpful and they plan to develop a similar flowchart that is specific to beach projects
- they are interested in the guidance/fact sheet we are developing on dredging and shoreline
stabilization activities
- they are interested in where their members can engage in the process, we explained that we
have no veto authority on CBRA consultations and best to work with the Corps early on in
the process
- they are interested in facilitating dialogue between us and their members and mentioned
their annual meeting in March (they'd be happy to have us present on CBRA). I explained
that this March would probably not work but perhaps the following year and perhaps we
could set up some webinars on CBRA as it relates to beach projects. I mentioned that you
are the regional contact for consultations and Derek mentioned that he had met you in the
past and plans to follow-up with you.

Hope your trip is going well and we can catch up when you're back in the office. Enjoy the



long weekend!

Katie

---------- Forwarded message ---------

From: Derek Brockbank <derek.brockbank(@asbpa.org>
Date: Thu, Nov 8, 2018 at 4:06 PM

Subject: [EXTERNAL] Follow up on CBRA

To: Katie Niemi <katie niemi@fws.gov>, BalisLarsen, Martha
<martha balislarsen@fws.gov>

Cc: Lawrence Malizzi <Lawrence.Malizzi@obg.com>

Katie, Martha —

Thanks for meeting with Larry and I yesterday, I found it informative and productive. I
wanted to capture our follow up items:

1) We’ll work on a “beach projects and CBRA” flow-chart, to help members of our
community and USACE figure out when/where to consider CBRA implications. (this will
likely be in January or later).

2) You’re working on general (not policy) guidance on how coastal projects should be
considering CBRA — this is just in the conceptual phase, and I hope we can continue to
dialogue on this, to ensure the product is helpful to coastal communities.

3) We’ll consider doing a survey of members to see who have CBRA issues and what they
are, which may be able to inform what goes into to 1 & 2.

4) We’ll follow up with Cindy Bohn, about presenting to ASBPA members.

Finally, thank you for sharing the Interpretation of 6(a)(6)(g). I think ASBPA has a
disagreement over this interpretation and would like to see this revisited, with updated
scientific information on net impacts to wildlife beach project, but I completely understand
this is out of your hands.

My question on this guidance is: this looks like it applies ONLY to 6(a)(6)(g) (“Nonstructural

projects for shoreline stabilization...””), how about 6(a)(6)(a) (“Projects for the... protection, and
enhancement of fish and wildlife resources and habitats, including... stabilization projects for fish and wildlife

habitats”’)? Is there guidance on that?



If a beach and dune project is being done for the purpose of ecological or habitat restoration
— and many nourished beaches have significant value to wildlife — while being “consistent
with the 3 purposes of CBRA” can CBRA be exempted?

If it can, then I think we can push USACE to plan projects that have a better wildlife habitat
restoration elements. But if that’s a non-starter, USACE will want to continue to plan
projects the same-old way.

Thanks for your insight and look forward to staying in touch.

Derek

Derek Brockbank

Executive Director,

American Shore and Beach Preservation Association (ASBPA)

202-827-4246 (office)

917-536-6878 (cell)

Derek.Brockbank(@asbpa.org

www.asbpa.org

www.facebook.com/AmericanBeaches

www.twitter.com/asbpa



From: Pool, Taylor S

To: Niemi, Katie

Cc: Bohn, Cynthia; Phinney, Jonathan T; BalisLarsen, Martha; Fish, Teresa L; Zosh, Jennifer M; Ellis, John; Matthews
Kathryn H; Wells, Emily N; Peters, Kristen E; Benjamin, Pete

Subject: Re: Push On to Change Sand Rule Interpretation

Date: Tuesday, February 26, 2019 10:19:52 AM

Importance: High

Thanks for sharing this, Katie!

Best,
Taylor

Taylor Pool

Congressional/Legislative Affairs Specialist
U.S. Fish and Wildlife Service

E: taylor pool@fws.gov

0:703-358-2128

C: 202-657-2989

On Tue, Feb 26, 2019 at 10:11 AM Niemi, Katie <katie niemi@fws.gov> wrote:
FYTI. Link below to Coastal Review Online article concerning the Service's long-standing
CBRA sand mining policy, including statements from Margaret Everson's letter to Congress
on this matter and statements from interest groups seeking legislative action.

Push On to Change Sand Rule Interpretation

Coastal Review Online

... this work may be done in channels and on related structures that were authorized before they were
included in a Coastal Barrier Resources System, ...



From: Wright, Dana K

To: Niemi, Katie

Subject: Fwd: [EXTERNAL] Google Alert - CBRA
Date: Wednesday, February 27, 2019 7:50:38 AM
Importance: High

See the articles below. We may want to share these internally. The CRO one quotes the
Graves letter, so it's out there.

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service
5275 Leesburg Pike, MS: ES
Falls Church, VA 22041
703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act

---------- Forwarded message ---------

From: Google Alerts <googlealerts-noreply@google.com>

Date: Wed, Feb 27, 2019 at 12:07 AM
Subject: [EXTERNAL] Google Alert - CBRA

To: <dana wright@fws.gov>

Push On to Change Sand Rule Interpretation

Coastal Review Online

Sand within areas designated Coastal Barrier Resources Act, or CBRA, ... being dredged from a
channel within a CBRA zone onto a nearby beach.

Stone Harbor Reviews Lagoons, Oceanfront

Cape May County Herald

Farrell said that attempts to get Fish and Wildlife to alter the boundaries of the CBRA defined area,
an attempt to free up borrow areas just outside the ...
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From: Niemi, Katie

To: Hires, Brian K

Cc: Eisenhauer, David

Subject: Re: [EXTERNAL] From Climatewire -- ADAPTATION: Sand fight sparked by big conservation plan for beaches
Date: Monday, March 25, 2019 11:22:03 AM

Thanks Brian. I will send this E&E article out to our internal folks.

Katie

On Mon, Mar 25, 2019 at 9:20 AM Hires, Brian <brian hires@fws.gov> wrote:
Good morning Katie. Can you share this with appropriate folks on your team? Let me know
if you or others have any questions, or requested clarification on this. (This is one of the
reporters who will be visiting us in the coming weeks.)

Brian

---------- Forwarded message ---------

From: brian_hires <email this@eenews.net>
Date: Mon, Mar 25, 2019 at 9:17 AM

Subject: [EXTERNAL] From Climatewire -- ADAPTATION: Sand fight sparked by big
conservation plan for beaches

To: <brian hires@fws.gov>

This Climatewire story was sent to you by: brian_hires@fws.gov

AN E&E NEWS PUBLICATION

ADAPTATION

Sand fight sparked by big conservation plan for beaches

Thomas Frank, E&E News reporter
Published: Monday, March 25, 2019
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Soldiers from the New Jersey Army National Guard replenish a beach after Superstorm Sandy in
2012. Master Sgt. Mark C. Olsen/U_S. Air Force/Flicki

A Trump administration proposal to vastly expand federal conservation land along the
East Coast is facing protests from states and communities that say the plan will damage
tourism industries that are still recovering from Superstorm Sandy in 2012.

The dispute is unfolding from Maryland to Massachusetts as officials and homeowners
object to a plan by the Fish and Wildlife Service to add 275,000 acres to a federal
protection zone. It's one of the largest expansions of the Coastal Barrier Resources
System in its 37-year history.

The expansion will strengthen the East Coast's "resiliency and sustainability" following
Sandy, which killed 72 people in the U.S. and caused $65 billion in domestic damage,
the agency says.

The epicenter of the battle is the New Jersey shore, where expanded conservation areas
would interfere with beach replenishment and protection projects essential to sustaining
the legendary tourist destination, state and local officials say.



"New Jersey generates billions of dollars from tourism and property values. Everybody
benefits from this," said Scott Wahl, Avalon Borough's business administrator, referring
to beach-refilling projects in his southern New Jersey seaside community. "This is not to
benefit a bunch of rich people who live along the shore."

The controversy recently drew in Rep. Jeff Van Drew, a Democrat representing southern
New Jersey. He wrote a letter March 14 imploring FWS to let shore communities
continue to dredge sand from a federal conservation area to refill nearby beaches that
are constantly eroded by tides.

Environmental advocates are pushing back with warnings about the possible ecological
damage from beach replenishment projects that they call "sand mining."

"These sand removals have an impact on fish habitat, fisheries that depend on the
habitat and wildlife," said Karen Hyun, head of coastal conservation for the National
Audubon Society and a former senior FWS official. The Audubon Society released a
study last week saying the protection zones have saved federal taxpayers $9.5 billion in
disaster aid by keeping coastal areas clear of buildings, roads and infrastructure.

David Conrad of the Association of State Floodplain Managers, which supports the
proposed expansion, said it will conserve flood-prone land.

The dispute centers on the federal Coastal Barrier Resources System, a politically
popular program that aims to limit development in environmentally sensitive coastal
areas that provide fish and wildlife habitat and protect inland communities against storm
surges. Created in 1982, the coastal system has grown to include 3.5 million acres,
mostly along the East and Gulf coasts, but also in patches along the shores of all five
Great Lakes and in Puerto Rico and the U.S. Virgin Islands.

The program does not prohibit development but discourages it by making areas inside
the coastal system ineligible for most federal money and programs.

On the Jersey Shore, residents and officials fear losing support of one critical federal
agency: the Army Corps of Engineers, which does beach restoration and protection
projects around the nation.

The Army Corps has been helping rebuild and protect New Jersey's vulnerable coastline
since the 1960s, said Patrick Rosenello, the mayor of North Wildwood, a coastal city of
4,000 people whose population surges to 69,000 in the summer. Project costs are
typically split among the Army Corps, the state and a municipality.

In 2005, the Army Corps built a sea wall stretching a mile and a half along North
Wildwood's beach and agreed to make storm-related repairs for 50 years. The sea wall
runs north-south along the Atlantic coast. At the city's northern edge, it curves inland and
abuts a shallow inlet that sits inside a section of the Coastal Barrier Resources System
known as NJ-09.

In March 2018, FWS published a map showing that it planned to expand NJ-09 slightly to



include the area containing the sea wall. The minor shift has major implications.

"This expansion would take the Army Corps of Engineers out of their role of helping to
maintain their project," Rosenello said.

Rosenello and two neighboring mayors wrote to FWS in July urging revisions to NJ-09
that would let the Army Corps repair North Wildwood's sea wall and take sand from the
protected inlet to restore beaches of Avalon and Stone Harbor Borough.

Avalon and Stone Harbor would remain outside NJ-09 under the proposed expansion.
But they fear that if the Army Corps cannot use sand from next-door Hereford Inlet for
beach restoration, the agency would have to dredge sand from an unprotected inlet
several miles away, costing millions of dollars more.

"There are several million cubic yards of sand sitting unused in Hereford Inlet that can
and should be used for resiliency and protection of lives and property," said Wahl, the
Avalon business administrator. Avalon, North Wildwood and Stone Harbor are major
attractions in Cape May County, where tourism accounts for nearly half of the jobs,
generates $6.4 billion in sales and boosts the population from 94,000 to 750,000 in the
summer, according to the New Jersey Division of Travel and Tourism.

FWS said in an email to E&E News that it is "considering modifying" its proposed
expansion of NJ-09 "to ensure that the existing structure [sea wall] is not included."

The Army Corps and the New Jersey Department of Environmental Protection have
joined in objecting to the FWS proposal to expand federal protection zones across the
New Jersey coast. "We cannot support the expansion,” the department said in a 20-page
letter to the agency in July, citing potential harm to the state's tourism and shellfish
industries as well as to planned road construction projects.

Stewart Farrell, director of the Coastal Research Center at Stockton University in New
Jersey and a consultant to local communities, said that barring federal money from being
spent on beach restoration deviates from the intent of the Coastal Barrier Resources Act.
"They didn't want federal dollars to encourage development. But this is not encouraging
development. It's protecting what's already there," Farrell said.

Elsewhere on the East Coast, state and local officials from Delaware, Maryland,
Massachusetts and New York have objected to segments of the plan that affect tourist
destinations such as Fire Island, N.Y., and Provincetown, Mass.

Supporters include the Natural Resources Defense Council, the Association of State
Floodplain Managers and the Audubon Society. They note that communities could
continue to replenish their beaches without federal money.

"It's putting the onus on state and local government," said Hyun of the Audubon Society.

The expansion project began one year after Superstorm Sandy, when the Interior
Department, which oversees FWS, gave the agency $5 million to review the federal
protection zones in the nine states most directly affected. Those states are Connecticut,



Delaware, Maryland, Massachusetts, New Hampshire, New Jersey, New York, Rhode
Island and Virginia.

The review is part of a broader, long-term project ordered by Congress in 2006 to
analyze the entire Coastal Barrier Resources System, suggest areas that should be
added or removed, and correct errors in the maps that define the protection zones.
Congress must approve any changes to the system's geographic boundaries.

FWS told E&E News that it expects to propose the revisions to Congress in 2020.

Wahl of Avalon and Rosenello of North Wildwood said that if Congress approves the
expansion of NJ-09, they will take their fight to federal court.
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From:
To: Niemi_Katie

Subject: Re: E&E article - Sand fight sparked by big conservation plan for beaches
Date: Monday, March 25, 2019 11 56 58 AM
Importance: High

I was hoping to see a quote from Katie Niemi in the article! thanks for sharing, ¢

Cynthia Bohn

Southeast Region Coastal Program Coordinator

Coastal Barrier Resources Act Coordinator (R5, R4, R2)
USFWS Southeast Region

1875 Century Blvd, Room 200

Atlanta, GA 30345

Phone: 404-679-7122

Fax: 404-679-7081

cynthia_bohn@fws.gov

Learn more about the Coastal Barrier Resources Act

NOTE: This email correspond. and any h to and from this sender is subject to the Freedom of Information Act (FOIA) and may be disclosed to third parties.

On Mon, Mar 25, 2019 at 11:30 AM Niemi, Katie <katie niemi@fws.gov> wrote:
FYI. We provided email responses to questions from the reporter last week.

Sand fight sparked by big conservation plan for beaches

Thomas Frank, E&E News reporter Published: Monday, March 25, 2019



Soldiers replenish a beach after Superstorm Sandy in 2012.Photo credit: Master Sgt. Mark C. Olsen/U.S. Air Force/Flickr

Soldiers from the New Jersey Army National Guard replenish a beach after Superstorm Sandy in 2012. Master Sgt. Mark C. Olsen/U.S. Air Force/Flickr

A Trump administration proposal to vastly expand federal conservation land along the East Coast is facing protests from states and communities that say the plan
will damage tourism industries that are still recovering from Superstorm Sandy in 2012.

The dispute is unfolding from Maryland to Massachusetts as officials and homeowners object to a plan by the Fish and Wildlife Service to add 275,000 acres to a
federal protection zone. It's one of the largest expansions of the Coastal Barrier Resources System in its 37-year history.

The expansion will strengthen the East Coast's "resiliency and sustainability" following Sandy, which killed 72 people in the U.S. and caused $65 billion in
domestic damage, the agency says.

The epicenter of the battle is the New Jersey shore, where expanded conservation areas would interfere with beach replenishment and protection projects
essential to sustaining the legendary tourist destination, state and local officials say.

"New Jersey generates billions of dollars from tourism and property values. Everybody benefits from this," said Scott Wahl, Avalon Borough's business
administrator, referring to beach-refilling projects in his southern New Jersey seaside community. "This is not to benefit a bunch of rich people who live along the
shore."

The controversy recently drew in Rep. Jeff Van Drew, a Democrat representing southern New Jersey. He wrote a letter March 14 imploring FWS to let shore
communities continue to dredge sand from a federal conservation area to refill nearby beaches that are constantly eroded by tides.

Environmental advocates are pushing back with warnings about the possible ecological damage from beach replenishment projects that they call "sand mining."
"These sand removals have an impact on fish habitat, fisheries that depend on the habitat and wildlife," said Karen Hyun, head of coastal conservation for the
National Audubon Society and a former senior FWS official. The Audubon Society released a study last week saying the protection zones have saved federal
taxpayers $9.5 billion in disaster aid by keeping coastal areas clear of buildings, roads and infrastructure.

David Conrad of the Association of State Floodplain Managers, which supports the proposed expansion, said it will conserve flood-prone land.

The dispute centers on the federal Coastal Barrier Resources System, a politically popular program that aims to limit development in environmentally sensitive



coastal areas that provide fish and wildlife habitat and protect inland communities against storm surges. Created in 1982, the coastal system has grown to include
3.5 million acres, mostly along the East and Gulf coasts, but also in patches along the shores of all five Great Lakes and in Puerto Rico and the U.S. Virgin
Islands.

The program does not prohibit development but discourages it by making areas inside the coastal system ineligible for most federal money and programs.

On the Jersey Shore, residents and officials fear losing support of one critical federal agency: the Army Corps of Engineers, which does beach restoration and
protection projects around the nation.

The Army Corps has been helping rebuild and protect New Jersey's vulnerable coastline since the 1960s, said Patrick Rosenello, the mayor of North Wildwood, a
coastal city of 4,000 people whose population surges to 69,000 in the summer. Project costs are typically split among the Army Corps, the state and a
municipality.

In 2005, the Army Corps built a sea wall stretching a mile and a half along North Wildwood's beach and agreed to make storm-related repairs for 50 years. The
sea wall runs north-south along the Atlantic coast. At the city's northern edge, it curves inland and abuts a shallow inlet that sits inside a section of the Coastal
Barrier Resources System known as NJ-09.

In March 2018, FWS published a map showing that it planned to expand NJ-09 slightly to include the area containing the sea wall. The minor shift has major
implications.

"This expansion would take the Army Corps of Engineers out of their role of helping to maintain their project," Rosenello said.

Rosenello and two neighboring mayors wrote to FWS in July urging revisions to NJ-09 that would let the Army Corps repair North Wildwood's sea wall and take
sand from the protected inlet to restore beaches of Avalon and Stone Harbor Borough.

Avalon and Stone Harbor would remain outside NJ-09 under the proposed expansion. But they fear that if the Army Corps cannot use sand from next-door
Hereford Inlet for beach restoration, the agency would have to dredge sand from an unprotected inlet several miles away, costing millions of dollars more.

"There are several million cubic yards of sand sitting unused in Hereford Inlet that can and should be used for resiliency and protection of lives and property," said
Wahl, the Avalon business administrator. Avalon, North Wildwood and Stone Harbor are major attractions in Cape May County, where tourism accounts for nearly
half of the jobs, generates $6.4 billion in sales and boosts the population from 94,000 to 750,000 in the summer, according to the New Jersey Division of Travel
and Tourism.

FWS said in an email to E&E News that it is "considering modifying" its proposed expansion of NJ-09 "to ensure that the existing structure [sea wall] is not
included."

The Army Corps and the New Jersey Department of Environmental Protection have joined in objecting to the FWS proposal to expand federal protection zones
across the New Jersey coast. "We cannot support the expansion," the department said in a 20-page letter to the agency in July, citing potential harm to the state's
tourism and shellfish industries as well as to planned road construction projects.

Stewart Farrell, director of the Coastal Research Center at Stockton University in New Jersey and a consultant to local communities, said that barring federal
money from being spent on beach restoration deviates from the intent of the Coastal Barrier Resources Act. "They didn't want federal dollars to encourage
development. But this is not encouraging development. It's protecting what's already there," Farrell said.

Elsewhere on the East Coast, state and local officials from Delaware, Maryland, Massachusetts and New York have objected to segments of the plan that affect
tourist destinations such as Fire Island, N.Y., and Provincetown, Mass.

Supporters include the Natural Resources Defense Council, the Association of State Floodplain Managers and the Audubon Society. They note that communities
could continue to replenish their beaches without federal money.

"It's putting the onus on state and local government," said Hyun of the Audubon Society.

The expansion project began one year after Superstorm Sandy, when the Interior Department, which oversees FWS, gave the agency $5 million to review the
federal protection zones in the nine states most directly affected. Those states are Connecticut, Delaware, Maryland, Massachusetts, New Hampshire, New
Jersey, New York, Rhode Island and Virginia.

The review is part of a broader, long-term project ordered by Congress in 2006 to analyze the entire Coastal Barrier Resources System, suggest areas that
should be added or removed, and correct errors in the maps that define the protection zones. Congress must approve any changes to the system's geographic
boundaries.

FWS told E&E News that it expects to propose the revisions to Congress in 2020.

Wahl of Avalon and Rosenello of North Wildwood said that if Congress approves the expansion of NJ-09, they will take their fight to federal court.



From: Wright, Dana K

To: Phinney, Jonathan T

Cc: Niemi, Katie; BalisLarsen, Martha
Subject: Fwd: Van Drew Briefing 4/29

Date: Monday, April 22, 2019 10:01:39 AM
Importance: High

Hi Jonathan,

FYT for tomorrow's Chief's meeting. We have been requested to brief Rep. Van Drew's Chief
of Staff on CBRA in general next week. We expect that there will be discussion of the sand
mining issue, which is also the topic of Thursday's briefing for Margaret Eversen.

Thanks,

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service
5275 Leesburg Pike, MS: ES
Falls Church, VA 22041
703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act

---------- Forwarded message ---------

From: Berg , Elizabeth <elizabeth berg@fws.gov>

Date: Wed, Apr 17,2019 at 5:28 PM

Subject: Van Drew Briefing 4/29

To: Jennifer Zosh <jennifer zosh@fws.gov>, Katie Niemi <katie niemi@fws.gov>, Dana

Wright <dana wright@fws.gov>

Hi Jen,

I know Katie and Dana are still out, but I wanted to pass this along as soon as I heard back
from Rep. Van Drew's staff, Javier Gamboa.

Javier would like to schedule a briefing in the afternoon on April 29th.

Thanks,
Liz

Elizabeth Berg

Congressional and Legislative Affairs Knauss Fellow
U.S. Fish and Wildlife Service

Office: 703-358-2225

elizabeth berg@fws.gov



From: Wright, Dana K

To: Zosh, Jennifer M

Cc: Niemi, Katie

Subject: Re: Sand Mining

Date: Wednesday, April 24, 2019 11:08:14 AM
Importance: High

Thanks Jen!

Dana Wright

Program Specialist

Ec

ological Services

U.S. Fish & Wildlife Service
5275 Leesburg Pike, MS: ES
Falls Church, VA 22041
703-358-2443 (office)
703-358-1800 (fax)

Le

arn more about the Coastal Barrier Resources Act

On Wed, Apr 24, 2019 at 10:47 AM Zosh, Jennifer <jennifer zosh@fws.gov> wrote:

Hey Dana,
See list below:

Entities that submitted comments/concerns with sand mining within current CBRS Units
U.S. Army Corps of Engineers, Philadelphia District

New Jersey Department of Environmental Protection

Borough of Stone Harbor

Borough of Avalon

City of North Wildwood

Entities that submitted comments supporting the expansion of the CBRS and oppose sand mining
and any legislation that would allow sand mining in the CBRS

e Audubon Society

e American Littoral Society

e Natural Resources Defense Council

e National Wildlife Federation

Entities that submitted concerns regarding whether the expansion of the CBRS will have
implications on potential sand mining and beach nourishment projects in the future

e U.S Army Corps of Engineers, North Atlantic Division

e U.S. Army Corps of Engineers, Philadelphia District

e Town of Southampton, New York

Jennifer Zosh

Program Specialist
Ecological Services
U.S. Fish & Wildlife Service

5275 Leesburg Pike, MS: ES
Falls Church, VA 22041



703-358-2429 (office)
703-358-1800 (fax)



From: Frazer, Gary D

To: BalisLarsen, Martha

Cc: Phinney, Jonathan T; Niemi, Katie; Wright, Dana K; Shultz, Gina
Subject: Fwd: Info Memo for Secretary re CBRA Issues & NC due COB Tuesday
Date: Monday, May 13, 2019 7:31:07 AM

Attachments: background & informational memo template.docx

068399 Signed.pdf
Letter to Dir Sheehan on CBRA.PDF

See below. Due to Melissa by noon Tuesday. I will be on travel, so do not worry about
running it by me. Besides, you've done a variation of this several times already. -- GDF

Gary Frazer

Assistant Director -- Ecological Services
U.S. Fish and Wildlife Service

(202) 208-4646

---------- Forwarded message ---------

From: Beaumont, Melissa <melissa beaumont@fws.gov>

Date: Fri, May 10, 2019 at 6:13 PM

Subject: Info Memo for Secretary re CBRA Issues & NC due COB Tuesday

To: Gary Frazer <gary_frazer@fws.gov>, Gina Shultz <Gina Shultz@fws.gov>

Cc: Tatiana Hendrix <tatiana hendrix@fws.gov>, Martin Kodis <martin kodis@fws.gov>,
Angela Gustavson <angela gustavson@fws.gov>

Hi Gary,

We received a request from OCL today for an info memo for the Secretary's upcoming
meeting with Rep. Rouzer (NC-7). The issues they would like information on are general
CBRA background, on the SOL opinion described the attached letters, and any information on
this specific CBRA issue in their district- https://www.coastalreview.org/2017/02/topsail-
beachs-request-for-sand-site-stalled/ My apologies for the quick turnaround on this one.

Please let me know if you have any questions and thank you for your help!

Melissa

Melissa Beaumont

Advisor, Office of the Director, U.S. Fish & Wildlife Service
U.S. Department of the Interior

Office: 202-208-4545

Desk: 202-208-4299



INFORMATION/BRIEFING MEMORANDUM FOR THE ACTING SECRETARY

DATE:
FROM:

SUBJECT:

KEY FACTS

[This section should have very topline figures or facts that give an “at a glance” summary
of what is to be discussed]

Stakeholder Positions:
Public Lands Affected:
BACKGROUND

[Broad context, history, backstory etc. of the issue as well as pertinent facts and process
status]

DISCUSSION
[More focused on actions being taken or set to be taken by the Department on the issue in

question, as well as relevant laws, policies, and Department regulations that relate to the
issue and how they may be impacted.]

NEXT STEPS

[Next steps in process for issue at hand such as progress of proposed regulation or
Department action]



U.S.
& WILDLIFE
SERVICE

United States Department of the Interior

FISH AND WILDLIFE SERVICE
Washington, D.C. 20240

FWS/AES/DBTS/BGMTS/068399

DEC21 2018

The Honorable Garret Graves
House of Representatives
Washington, D.C. 20515

Dear Representative Graves:

Thank you for your letter of June 20, 2018, to the U.S. Fish and Wildlife Service (Service)
asking whether the 1994 Solicitor’s opinion on certain provisions of the Coastal Barrier
Resources Act (CBRA) continues to dictate Service policy, whether we consider this is an
appropriate interpretation, and whether we will revisit this interpretation.

The U.S. Army Corps of Engineers (Corps) has sought to mine sand within the John H. Chafee
Coastal Barrier Resource System (CBRS) for use in shoreline stabilization projects for developed
areas located outside of the CBRS. The Corps has cited the section 6(a)(6)(G) exception for this
activity in consultation letters to the Service. In 1994, the Department of the Interior’s Solicitor’s
Office advised the Service that this exception applies only to projects designed to stabilize the
shoreline of a unit within the CBRS; it does not apply to projects to renourish beaches outside of
the CBRS, even if the other requirements of section 6(a)(6)(G) are met. A subsequent review of
this matter by the Assistant Secretary for Fish and Wildlife and Parks in 1995 reaffirmed this
interpretation of the law.

This interpretation of the statutory language has been the basis for the Service’s interpretation
and advice to other federal agencies for over 20 years. Congress subsequently reauthorized the
CBRA twice without regard to this interpretation of the law. Accordingly, the Service currently
has no plan to revisit this interpretation.

The Service supports CBRA and its objectives to minimize threats to human life and property,
save taxpayer dollars, and conserve coastal barrier habitat through the law’s non-regulatory
approach of removing federal incentives to build in areas subject to hurricanes and erosion. We
hope this information is helpful. If you have any additional questions concerning this matter,

please contact the Service’s Assistant Director for Ecological Services, Mr. Gary Frazer, at (202)
208-4646.

Sincerely,

Princippl Deputy Director



United States Department of the Interior

FISH AND WILDLIFE SERVICE
Washington, D.C. 20240

FWS/AES/DBTS/BGMTS/068399

DEC21 2018

The Honorable David Rouzer
House of Representatives
Washington, D.C. 20515

Dear Representative Rouzer:

Thank you for your letter of June 20, 2018, to the U.S. Fish and Wildlife Service (Service)
asking whether the 1994 Solicitor’s opinion on certain provisions of the Coastal Barrier
Resources Act (CBRA) continues to dictate Service policy, whether we consider this is an
appropriate interpretation, and whether we will revisit this interpretation.

The U.S. Army Corps of Engineers (Corps) has sought to mine sand within the John H. Chafee
Coastal Barrier Resource System (CBRS) for use in shoreline stabilization projects for developed
areas located outside of the CBRS. The Corps has cited the section 6(a)(6)(G) exception for this
activity in consultation letters to the Service. In 1994, the Department of the Interior’s Solicitor’s
Office advised the Service that this exception applies only to projects designed to stabilize the
shoreline of a unit within the CBRS; it does not apply to projects to renourish beaches outside of
the CBRS, even if the other requirements of section 6(a)(6)(G) are met. A subsequent review of
this matter by the Assistant Secretary for Fish and Wildlife and Parks in 1995 reaffirmed this
interpretation of the law.

This interpretation of the statutory language has been the basis for the Service’s interpretation
and advice to other federal agencies for over 20 years. Congress subsequently reauthorized the
CBRA twice without regard to this interpretation of the law. Accordingly, the Service currently
has no plan to revisit this interpretation.

The Service supports CBRA and its objectives to minimize threats to human life and property,
save taxpayer dollars, and conserve coastal barrier habitat through the law’s non-regulatory
approach of removing federal incentives to build in areas subject to hurricanes and erosion. We
hope this information is helpful. If you have any additional questions concerning this matter,

please contact the Service’s Assistant Director for Ecological Services, Mr. Gary Frazer, at (202)
208-4646.

Sincgrely,

Prin Ai}%l Deputy Director



United States Department of the Interior

FISH AND WILDLIFE SERVICE
Washington, D.C. 20240

In Reply Refer To:
FWS/AES/DBTS/BGMTS/068399
DEC21 2018

The Honorable Frank LoBiondo
House of Representatives
Washington, D.C. 20515

Dear Representative LoBiondo:

Thank you for your letter of June 20, 2018, to the U.S. Fish and Wildlife Service (Service)
asking whether the 1994 Solicitor’s opinion on certain provisions of the Coastal Barrier
Resources Act (CBRA) continues to dictate Service policy, whether we consider this is an
appropriate interpretation, and whether we will revisit this interpretation.

The U.S. Army Corps of Engineers (Corps) has sought to mine sand within the John H. Chafee
Coastal Barrier Resource System (CBRS) for use in shoreline stabilization projects for developed
areas located outside of the CBRS. The Corps has cited the section 6(a)(6)(G) exception for this
activity in consultation letters to the Service. In 1994, the Department of the Interior’s Solicitor’s
Office advised the Service that this exception applies only to projects designed to stabilize the
shoreline of a unit within the CBRS; it does not apply to projects to renourish beaches outside of
the CBRS, even if the other requirements of section 6(a)(6)(G) are met. A subsequent review of
this matter by the Assistant Secretary for Fish and Wildlife and Parks in 1995 reaffirmed this
interpretation of the law.

This interpretation of the statutory language has been the basis for the Service’s interpretation
and advice to other federal agencies for over 20 years. Congress subsequently reauthorized the
CBRA twice without regard to this interpretation of the law. Accordingly, the Service currently
has no plan to revisit this interpretation.

The Service supports CBRA and its objectives to minimize threats to human life and property,
save taxpayer dollars, and conserve coastal barrier habitat through the law’s non-regulatory
approach of removing federal incentives to build in areas subject to hurricanes and erosion. We
hope this information is helpful. If you have any additional questions concerning this matter,
please contact the Service’s Assistant Director for Ecological Services, Mr. Gary Frazer, at (202)
208-4646.




United States Department of the Interior

FISH AND WILDLIFE SERVICE
Washington, D.C. 20240

FWS/AES/DBTS/BGMTS/068399 DEC21 2018

The Honorable Doug Lamborn
House of Representatives
Washington, D.C. 20515

Dear Representative Lamborn:

Thank you for your letter of June 20, 2018, to the U.S. Fish and Wildlife Service (Service)
asking whether the 1994 Solicitor’s opinion on certain provisions of the Coastal Barrier
Resources Act (CBRA) continues to dictate Service policy, whether we consider this is an
appropriate interpretation, and whether we will revisit this interpretation.

The U.S. Army Corps of Engineers (Corps) has sought to mine sand within the John H. Chafee
Coastal Barrier Resource System (CBRS) for use in shoreline stabilization projects for developed
areas located outside of the CBRS. The Corps has cited the section 6(a)(6)(G) exception for this
activity in consultation letters to the Service. In 1994, the Department of the Interior’s Solicitor’s
Office advised the Service that this exception applies only to projects designed to stabilize the
shoreline of a unit within the CBRS; it does not apply to projects to renourish beaches outside of
the CBRS, even if the other requirements of section 6(a)(6)(G) are met. A subsequent review of
this matter by the Assistant Secretary for Fish and Wildlife and Parks in 1995 reaffirmed this
interpretation of the law.

This interpretation of the statutory language has been the basis for the Service’s interpretation
and advice to other federal agencies for over 20 years. Congress subsequently reauthorized the
CBRA twice without regard to this interpretation of the law. Accordingly, the Service currently
has no plan to revisit this interpretation.

The Service supports CBRA and its objectives to minimize threats to human life and property,
save taxpayer dollars, and conserve coastal barrier habitat through the law’s non-regulatory
approach of removing federal incentives to build in areas subject to hurricanes and erosion. We
hope this information is helpful. If you have any additional questions concerning this matter,
please contact the Service’s Assistant Director for Ecological Services, Mr. Gary Frazer, at (202)
208-4646.

Sinceyely,

Prindipal\Deputy Director



United States Department of the Interior

FISH AND WILDLIFE SERVICE
Washington, D.C. 20240

FWS/AES/DBTS/BGMTS/068399 DEC21 2018

The Honorable Randy K. Weber
House of Representatives
Washington, D.C. 20515

Dear Representative Weber:

Thank you for your letter of June 20, 2018, to the U.S. Fish and Wildlife Service (Service)
asking whether the 1994 Solicitor’s opinion on certain provisions of the Coastal Barrier
Resources Act (CBRA) continues to dictate Service policy, whether we consider this is an
appropriate interpretation, and whether we will revisit this interpretation.

The U.S. Army Corps of Engineers (Corps) has sought to mine sand within the John H. Chafee
Coastal Barrier Resource System (CBRS) for use in shoreline stabilization projects for developed
areas located outside of the CBRS. The Corps has cited the section 6(a)(6)(G) exception for this
activity in consultation letters to the Service. In 1994, the Department of the Interior’s Solicitor’s
Office advised the Service that this exception applies only to projects designed to stabilize the
shoreline of a unit within the CBRS; it does not apply to projects to renourish beaches outside of
the CBRS, even if the other requirements of section 6(a)(6)(G) are met. A subsequent review of
this matter by the Assistant Secretary for Fish and Wildlife and Parks in 1995 reaffirmed this
interpretation of the law.

This interpretation of the statutory language has been the basis for the Service’s interpretation
and advice to other federal agencies for over 20 years. Congress subsequently reauthorized the
CBRA twice without regard to this interpretation of the law. Accordingly, the Service currently
has no plan to revisit this interpretation.

The Service supports CBRA and its objectives to minimize threats to human life and property,
save taxpayer dollars, and conserve coastal barrier habitat through the law’s non-regulatory
approach of removing federal incentives to build in areas subject to hurricanes and erosion. We
hope this information is helpful. If you have any additional questions concerning this matter,
please contact the Service’s Assistant Director for Ecological Services, Mr. Gary Frazer, at (202)
208-4646.

Singerely,

Principal\Deputy Director



United States Department of the Interior

FISH AND WILDLIFE SERVICE
Washington, D.C. 20240

In Reply Refer To:
FWS/AES/DBTS/BGMTS/068399

DEC21 2018

The Honorable Neal P. Dunn, M.D.
House of Representatives
Washington, D.C. 20515

Dear Representative Dunn:

Thank you for your letter of June 20, 2018, to the U.S. Fish and Wildlife Service (Service)
asking whether the 1994 Solicitor’s opinion on certain provisions of the Coastal Barrier
Resources Act (CBRA) continues to dictate Service policy, whether we consider this is an
appropriate interpretation, and whether we will revisit this interpretation.

The U.S. Army Corps of Engineers (Corps) has sought to mine sand within the John H. Chafee
Coastal Barrier Resource System (CBRS) for use in shoreline stabilization projects for developed
areas located outside of the CBRS. The Corps has cited the section 6(a)(6)(G) exception for this
activity in consultation letters to the Service. In 1994, the Department of the Interior’s Solicitor’s
Office advised the Service that this exception applies only to projects designed to stabilize the
shoreline of a unit within the CBRS; it does not apply to projects to renourish beaches outside of
the CBRS, even if the other requirements of section 6(a)(6)(G) are met. A subsequent review of
this matter by the Assistant Secretary for Fish and Wildlife and Parks in 1995 reaffirmed this
interpretation of the law.

This interpretation of the statutory language has been the basis for the Service’s interpretation
and advice to other federal agencies for over 20 years. Congress subsequently reauthorized the
CBRA twice without regard to this interpretation of the law. Accordingly, the Service currently
has no plan to revisit this interpretation.

The Service supports CBRA and its objectives to minimize threats to human life and property,
save taxpayer dollars, and conserve coastal barrier habitat through the law’s non-regulatory
approach of removing federal incentives to build in areas subject to hurricanes and erosion. We
hope this information is helpful. If you have any additional questions concerning this matter,
please contact the Service’s Assistant Director for Ecological Services, Mr. Gary Frazer, at (202)
208-4646.

Sincefely,

Printipgl \Deputy Director



United States Department of the Interior

FISH AND WILDLIFE SERVICE
Washington, D.C. 20240

In Reply Refer To:
FWS/AES/DBTS/BGMTS/068399 DEC 21 2018

The Honorable Walter B. Jones
House of Representatives
Washington, D.C. 20515

Dear Representative Jones:

Thank you for your letter of June 20, 2018, to the U.S. Fish and Wildlife Service (Service)
asking whether the 1994 Solicitor’s opinion on certain provisions of the Coastal Barrier
Resources Act (CBRA) continues to dictate Service policy, whether we consider this is an
appropriate interpretation, and whether we will revisit this interpretation.

The U.S. Army Corps of Engineers (Corps) has sought to mine sand within the John H. Chafee
Coastal Barrier Resource System (CBRS) for use in shoreline stabilization projects for developed
areas located outside of the CBRS. The Corps has cited the section 6(a)(6)(G) exception for this
activity in consultation letters to the Service. In 1994, the Department of the Interior’s Solicitor’s
Office advised the Service that this exception applies only to projects designed to stabilize the
shoreline of a unit within the CBRS; it does not apply to projects to renourish beaches outside of
the CBRS, even if the other requirements of section 6(a)(6)(G) are met. A subsequent review of
this matter by the Assistant Secretary for Fish and Wildlife and Parks in 1995 reaffirmed this
interpretation of the law.

This interpretation of the statutory language has been the basis for the Service’s interpretation
and advice to other federal agencies for over 20 years. Congress subsequently reauthorized the
CBRA twice without regard to this interpretation of the law. Accordingly, the Service currently
has no plan to revisit this interpretation.

The Service supports CBRA and its objectives to minimize threats to human life and property,
save taxpayer dollars, and conserve coastal barrier habitat through the law’s non-regulatory
approach of removing federal incentives to build in areas subject to hurricanes and erosion. We
hope this information is helpful. If you have any additional questions concerning this matter,
please contact the Service’s Assistant Director for Ecological Services, Mr. Gary Frazer, at (202)
208-4646.

Sincergly,

Prin ipa‘l Deputy Director



@Congress of the Anited States
MWashington, BE 20515

June 20, 2018

Mr. Greg Sheehan

Acting Director

U.S. Fish and Wildlife Service
Department of the Interior
1849 C Street, NW
Washington, D.C. 20240

Re: Interpretation of certain provisions of the Coastal Barrier Resources Act pertaining to
environmental restoration

Dear Acting Director Sheehan:

Congress passed the Coastal Barrier Resources Act of 1982 (CBRA) to reduce taxpayer
risk and preserve the Nation’s coastal resources." The CBRA exemplifies how prudent Federal
spending can achieve conservation objectives. Section 5 of the CBRA contains broad
prohibitions on federal funding within the Coastal Barrier Resources System (CBRS), but
Congress provided exceptions to these funding prohibitions in Section 6 so that certain projects
consistent with the purposes of the CBRA may proceed. We fully support the purposes of the
CBRA, and that is why we are troubled by the U.S. Fish and Wildlife Service’s (Service)
unreasonably narrow interpretation of Section 6 exceptions, specifically as they pertain to
Congressionally authorized shoreline stabilization and beach renourishment projects, which have
similar purposes.

The U.S. Army Corps of Engineers’ (USACE) shoreline stabilization and beach
renourishment projects relocate dredged sand inshore, taking advantage of natural processes to
rebuild coastal barriers and preserve natural resources. Such sand must be compatible with the
sand where the dredged material is deposited. When possible, USACE utilizes sand from nearby
areas, for reasons of sand compatibility, cost, and in many cases, ecological and
geomorphological considerations. However, a 1994 solicitor’s opinion that guides the Service’s
consideration of these projects states that “this [section 6(a)(6)(G)] exemption... does not apply
to projects to renourish beaches outside the System even if the other requirements of section
6(a)(6)(G) are met (emphasis added).”” Under this interpretation, USACE often must seek
compatible sand miles offshore, significantly increasing the cost to the taxpayer.

"'S. Rep. No. 97-419, at 2.
? Interpretation of Section 6(a)(6)(G) of the Coastal Barrier Resources Act, Op. Assistant Solicitor U.S. Fish and
Wildlife Service (1994).
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As such we request your response to the attached questions to clarify this interpretation and work
together to rectify this departure from CBRA’s original intent.

Thank you for your consideration.

L0

Garret Graves
Member of Congress

:%alter B. Jones és

Member of Congress

od L, Ver

eal P. Dunn, M.D.
Member of Congress

944 g/

Randy K. Weber
Member of Congress

Enclosures

Respectfully,

Aot S courlomn

Doug Lambbrn =~
Member of Congress

Fa Q. Dt

Frank A. LoBiondo
Member of Congress

Bﬁ*&u ?"%

David Rouzer
Member of Congress




(f) When utilizing sand from within the System unit is consistent with regional sediment
management best practices/plans?

(g) What other criteria or circumstances would you propose?

5. If you believe the 1994 solicitor’s opinion is an appropriate interpretation of CBRA’s section
6(a)(6)(G) exception, what legislative and administrative remedies do you recommend to
allow these projects to move forward as directed by Congress?

6. Do you consider shoreline stabilization and beach renourishment projects, the purposes of
which include cost-effectively protecting lives and property and providing environmental and
Federal economic benefits, to be consistent generally with the purposes and spirit of CBRA?

7. As referenced in our letter, USACE must often spend millions of dollars unnecessarily to
find compatible sand miles offshore for shoreline stabilization and beach renourishment
projects, when the appropriate resource exists nearby but is inaccessible due to the Service’s
narrow interpretation of CBRA. Do you believe this is an appropriate interpretation of a law
designed to minimize wasteful taxpayer investment?



1.

* exception in such a way.

QUESTIONS

Does the 1994 solicitor’s opinion referenced in our letter continue to dictate U.S. Fish and
Wildlife Service policy pertaining to Congressionally authorized beach renourishment
projects that utilize dredged material from CBRS and deposit it outside the System?

The 1994 solicitor’s opinion narrowly interpreted that the 6(a)(6)(G) exception “applies only
to projects designed to stabilize the shoreline of a System unit”. However, the language of
section 6(a)(6)(G) (“Nonstructural projects for shoreline stabilization that are designed to
mimic, enhance, or restore a natural stabilization system.”) does not limit the exception’s
application only to projects within the System, as asserted in the solicitor’s opinion. The
opinion provides no explanation for the solicitor’s narrow interpretation. Please explain the
basis for the solicitor’s narrow interpretation when the statutory language does not limit the

©
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Do you consider this solicitor’s opinion to be an appropriate interpretation of section
6(a)(6)(G), and will the Service revisit this interpretation?

The 1994 solicitor’s opinion interpreted that the 6(a)(6)(G) exception “applies only to
projects designed to stabilize the shoreline of a System unit”. In many circumstances, beach
renourishment projects that extract sand from a CBRS unit for use outside of the unit provide
environmental and Federal economic benefits, help preserve life and property, stabilize
critical fish and wildlife habitat in the area or otherwise provide benefits to the unit. What are
criteria or circumstances when it would be appropriate (notwithstanding your agency’s
current narrow interpretation of CBRA and its Section 6 exceptions) to allow for compatible
sand to be taken from a CBRS unit for use outside of a unit for USACE shoreline
stabilization and beach renourishment projects? For example, would it be appropriate:

(a) When no less environmentally damaging cost-effective alternatives to utilizing sand
from within the System unit are available (e.g., when utilizing sand from within the
System unit to provide coastal storm risk management to people and property is
determined to be the most cost-effective solution after taking in to account the
monetary and non-monetary benefits and costs)?

(b) When the nourishment material is being taken from a portion of the System unit that
is replenished by littoral flows?

(c) When the System unit is not sediment starved, and the removal action would not
impact critical fish and wildlife habitat within the unit?

(d) When longshore transport would result in the sand moving back from the placement
site into the System unit?

() When the System unit is now a factor in disruption of longshore transport and the
sand would be placed in the sand starved area downdrift of the unit?



From: Niemi, Katie

To: Ellis, John

Subject: Re: CBRA IM for Secretary"s meeting with Rep. Rouzer (edits needed by 11:30 today)
Date: Tuesday, May 14, 2019 10:46:13 AM

Thanks John.

Katie

On Tue, May 14, 2019 at 10:38 AM Ellis, John <john_ellis@fws.gov> wrote:
It looks good to me

On Tue, May 14, 2019 at 10:11 AM Niemi, Katie <katie niemi@fws.gov> wrote:
Hi Folks,
We received a request yesterday for an info memo for the Secretary's upcoming meeting
with Rep. Rouzer (NC-7). They asked for information on general CBRA background, the
SOL opinion regarding sand mining, and any information on this specific CBRA issue in

their district- https://www.coastalreview.org/2017/02/topsail-beachs-request-for-sand-site-
stalled/

The info memo is due to the Director's office by noon today so please let me know if you
have any changes or concerns by 11:30. Apologies for the quick turn-around.

Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES
5275 Leesburg Pike

Falls Church, VA 22041-3803
Tel (703) 358-2071



From: Kodis, Martin

To: Bohn, Cynthia

Cc: Niemi, Katie; BalisLarsen, Martha; Benjamin, Pete; Ellis, John; Chen, Linus Y; Jesup, Benjamin C; Phinney,
Jonathan T; Berg, Elizabeth A; Shultz, Gina; Frazer, Gary D; Peters, Kristen E; Wells, Emily N; Wright, Dana K

Subject: Re: CBRA IM for Secretary"s meeting with Rep. Rouzer (edits needed by 11:30 today)

Date: Tuesday, May 14, 2019 10:55:39 AM

Importance: High

No comments (other than it's long :-)). Excellent job all.
Marty

On Tue, May 14, 2019 at 10:26 AM Bohn, Cynthia <cynthia bohn@fws.gov> wrote:
HI guys: I have just made some minor suggestions for the IM. Please see attached, you
may need to open Reviews/View Comments.

Cynthia Bohn

Southeast Region Coastal Program Coordinator

Coastal Barrier Resources Act Coordinator (R5, R4, R2)
USFWS Southeast Region

1875 Century Blvd, Room 200

Atlanta, GA 30345

Phone: 404-679-7122

Fax: 404-679-7081

cynthia bohn@fws.gov

Learn more about the Coastal Barrier Resources Act

NOTE: This email correspondence and any attachments to and from this sender is subject to the Freedom of
Information Act (FOIA) and may be disclosed to third parties.

On Tue, May 14, 2019 at 10:11 AM Niemi, Katie <katie niemi@fws.gov> wrote:
Hi Folks,
We received a request yesterday for an info memo for the Secretary's upcoming meeting
with Rep. Rouzer (NC-7). They asked for information on general CBRA background, the
SOL opinion regarding sand mining, and any information on this specific CBRA issue in

their district- https://www.coastalreview.org/2017/02/topsail-beachs-request-for-sand-site-
stalled/

The info memo is due to the Director's office by noon today so please let me know if you
have any changes or concerns by 11:30. Apologies for the quick turn-around.

Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES



5275 Leesburg Pike
Falls Church, VA 22041-3803
Tel (703) 358-2071

Martin Kodis
Chief, Division of Congressional and Legislative Affairs
U.S. Fish and Wildlife Service

5275 Leesburg Pike
Falls Church, VA 22041

703-358-2241 ph
703-358-2245 fax



From: Jesup, Benjamin C

To: Niemi, Katie

Subject: Re: CBRA IM for Secretary"s meeting with Rep. Rouzer (edits needed by 11:30 today)
Date: Tuesday, May 14, 2019 12:00:13 PM

Importance: High

Katie:

When this is finalized, please send me a copy.
Thanks.
Ben

On Tue, May 14, 2019 at 10:11 AM Niemi, Katie <katie_niemi@fws.gov> wrote:
Hi Folks,
We received a request yesterday for an info memo for the Secretary's upcoming meeting
with Rep. Rouzer (NC-7). They asked for information on general CBRA background, the
SOL opinion regarding sand mining, and any information on this specific CBRA issue in

their district- https://www.coastalreview.org/2017/02/topsail-beachs-request-for-sand-site-
stalled/

The info memo is due to the Director's office by noon today so please let me know if you
have any changes or concerns by 11:30. Apologies for the quick turn-around.

Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES
5275 Leesburg Pike

Falls Church, VA 22041-3803
Tel (703) 358-2071

Ben Jesup

Assistant Solicitor for Fish and Wildlife
Solicitor's Office

Department of the Interior
202-208-3170

NOTICE: This email message (including any attachments) is intended for the use of the individual(s) or
entity to which it is addressed. It may contain information that is privileged, confidential, or otherwise
protected by applicable law. If you are not the intended recipient, you are hereby notified that any
dissemination, distribution, copying or use of this message or its contents is strictly prohibited. If you
receive this message in error, please notify the sender immediately and destroy all copies.



From: Niemi, Katie

To: Bohn, Cynthia; Ellis, John; Chen, Linus Y; Jesup, Benjamin C
Subject: Fwd: Info Memo for Secretary re CBRA Issues & NC due COB Tuesday
Date: Tuesday, May 14, 2019 12:17:35 PM

Attachments: Info Memo for Secretary - Rep Rouzer CBRA 05142019.docx

Attachment 1 - 1994 SOL Opinion and 1995 AS-FWP Letter.pdf
Attachment 3 - Map of CBRS Units L07 L08 L09.pdf
Attachment 2 - 2018 Congressional Letters.pdf

FYI. Attached is the CBRA info memo we sent forward to the Director's office. Thank you all
for your timely review and edits.

Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES
5275 Leesburg Pike

Falls Church, VA 22041-3803
Tel (703) 358-2071

---------- Forwarded message ---------

From: Niemi, Katie <katie niemi@fws.gov>

Date: Tue, May 14, 2019 at 12:08 PM

Subject: Re: Info Memo for Secretary re CBRA Issues & NC due COB Tuesday
To: <melissa beaumont@fws.gov>

Cc: Martha Balis Larsen <Martha Balisl arsen@fws.gov>, Jonathan Phinney

<jonathan phinney@fws.gov>, Dana Wright <dana wright@fws.gov>, Gina Shultz
<Gina_Shultz@fws.gov>, Frazer, Gary <gary_frazer@fws.gov>, Martin Kodis
<martin_kodis@fws.gov>

Hello Melissa,
Attached is the info memo (and related attachments) for the Secretary's meeting with Rep.
Rouzer. Please let me know if you need additional information.

Thanks!
Katie

Katie Niemi

Coastal Barriers Coordinator
U.S. Fish & Wildlife Service
Ecological Services, MS: ES
5275 Leesburg Pike

Falls Church, VA 22041-3803
Tel (703) 358-2071

On Mon, May 13, 2019 at 7:31 AM Frazer, Gary <gary_frazer@fws.gov> wrote:
See below. Due to Melissa by noon Tuesday. I will be on travel, so do not worry about
running it by me. Besides, you've done a variation of this several times already. -- GDF



Gary Frazer

Assistant Director -- Ecological Services
U.S. Fish and Wildlife Service

(202) 208-4646

---------- Forwarded message ---------

From: Beaumont, Melissa <melissa beaumont@fws.gov>

Date: Fri, May 10, 2019 at 6:13 PM

Subject: Info Memo for Secretary re CBRA Issues & NC due COB Tuesday

To: Gary Frazer <gary_frazer@fws.gov>, Gina Shultz <Gina Shultz@fws.gov>

Cc: Tatiana Hendrix <tatiana hendrix@fws.gov>, Martin Kodis <martin_kodis@fws.gov>,
Angela Gustavson <angela gustavson@fws.gov>

Hi Gary,

We received a request from OCL today for an info memo for the Secretary's upcoming
meeting with Rep. Rouzer (NC-7). The issues they would like information on are general
CBRA background, on the SOL opinion described the attached letters, and any information
on this specific CBRA issue in their district- https://www.coastalreview.org/2017/02/topsail-
beachs-request-for-sand-site-stalled/ My apologies for the quick turnaround on this one.

Please let me know if you have any questions and thank you for your help!

Melissa

Melissa Beaumont

Advisor, Office of the Director, U.S. Fish & Wildlife Service
U.S. Department of the Interior

Office: 202-208-4545

Desk: 202-208-4299



INFORMATION/BRIEFING MEMORANDUM FOR THE SECRETARY
DATE: May 14, 2019
FROM: Gary Frazer, Assistant Director for Ecological Services, U.S. Fish and Wildlife Service
SUBJECT: Coastal Barrier Resources Act (CBRA) issues in Representative Rouzer’s district (NC-7)

KEY FACTS

The Coastal Barrier Resources System (CBRS) was established by CBRA in 1982 and consists of
geographic units along the Atlantic, Gulf of Mexico, Great Lakes, U.S. Virgin Islands, and Puerto Rico
coasts. The units are delineated on a series of maps maintained by the U.S. Fish and Wildlife Service
(Service). With a few minor exceptions, only Congress can revise the CBRS maps. The purposes of
CBRA are to minimize the loss of human life, wasteful Federal expenditures, and damage to natural
resources on coastal barriers by prohibiting most new Federal expenditures within the CBRS. The law
does not prohibit development conducted with private, state, or local funds; rather, it restricts Federal
subsidies that may promote development within these hazard-prone and ecologically-sensitive areas.
CBRA restricts new Federal expenditures within System Units of the CBRS for most projects to prevent
the erosion of or to otherwise stabilize any inlet, shoreline, or inshore area (16 U.S.C. 3504(a)(3)).
However, Federal agencies, after consultation with the Service, may make expenditures within the CBRS
for activities that meet one of CBRA’s exceptions (16 U.S.C. 3505).

In its consultations with other agencies since the mid-1990s, the Service has applied a consistent legal
interpretation that most Federally funded sand mining within the CBRS for shoreline-stabilization
projects outside of the CBRS is prohibited. This interpretation affects U.S. Army Corps of Engineers
(Corps) shore-protection projects in a few areas along the Atlantic Coast (Stone Harbor, NJ; Topsail
Beach, NC; Wrightsville Beach, NC; Carolina Beach, NC; and Folly Beach, SC), where communities
seek to use areas within the CBRS as borrow sites for beach-nourishment projects for developed areas
outside of the CBRS. The use of nearshore borrow sites is often preferable to offshore borrow sites due to
sand quality and cost.

Stakeholder Positions: Local communities (including some in Rep. Rouzer’s district) seek to invoke an
exception under CBRA so sand mining for beach-nourishment projects can proceed with Federal funds.
In 2016, a community in NJ filed suit against the Corps and the Service for violation of the
Administrative Procedure Act, alleging an arbitrary and capricious interpretation of CBRA in a project
consultation that resulted in Federal funds being denied for sand mining within Hereford Inlet. The NJ
District Court dismissed the suit in 2017 due to mootness and lack of standing. Our understanding is that
some communities in NJ are considering pursuing additional litigation.

Conversely, several organizations (e.g., American Littoral Society, Association of State Floodplain
Managers, National Audubon Society, National Wildlife Federation, and Natural Resources Defense
Council) oppose Federally funded sand mining within the CBRS. Some of the concerns from these groups
include: disruption of natural sand movement and sand supplies; impacts on benthic habitat, fisheries, and
shorebird habitat; and adaptability of islands to sea-level rise.

BACKGROUND

The legislative history is clear that CBRA is intended to reduce Federal involvement in activities that are
detrimental to coastal barrier ecosystems within the CBRS, including most dredging and flood-control
projects. House Report 97-841 Part 1 states:

Intense development and human use of coastal barriers have also caused diminished productivity
in these important natural resource areas. Disposing sewage effluents, dredging canals and
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channels, filling wetlands, leveling dunes, clearing vegetation, constructing hurricane and erosion
control projects, stabilizing inlets, and other activities often spell trouble for the coastal barrier
ecosystems that protect and often sustain natural resources of immense aesthetic and economic
value .... The intent of the legislation is that all forms of direct Federal assistance for projects ...
be precluded.

CBRA is a free-market approach to conservation that tackles a national problem with less Federal
involvement rather than more. It helps the Federal Government send appropriate price signals to indicate
that the risk of developing on coastal barriers is high and ensures that the Federal taxpayer does not
underwrite further development in those areas, all without infringing upon the rights of landowners to
develop their properties. It does not ban shoreline stabilization or sand-mining activities; they can still
occur within the CBRS provided that the cost is covered by private, state, or local sources. As stated in
President Reagan’s 1982 signing statement, CBRA “will stop the flow of Federal dollars that have helped
to encourage development that otherwise would not be economical. The difficult task of balancing
competing uses of resources is best performed by the market, free of Federal subsidies.”

In 1994, the Solicitor’s Office Branch of Fish and Wildlife advised the Service that CBRA’s exceptions
apply only to projects that occur within the CBRS; they do not apply to projects that occur outside of the
CBRS (regardless of whether the project may be consistent with the purposes of CBRA). A subsequent
review of this matter by the Assistant Secretary for Fish and Wildlife and Parks and the Solicitor’s Office
in 1995 reaffirmed this interpretation of CBRA. See Attachment 1 for related correspondence.

The Service received a letter in June 2018 from seven members of Congress, including Representative
Rougzer, asserting that the agency has taken an unreasonably narrow interpretation of CBRA’s exceptions,
specifically as they pertain to congressionally-authorized shoreline-stabilization projects. The Service’s
December 2018 response letter stated that “this interpretation of the statutory language has been the basis
for the Service’s interpretation and advice to other federal agencies for over 20 years. Congress
subsequently reauthorized the CBRA twice [in 2000 and 2006] without regard to this interpretation of the
law. Accordingly, the Service currently has no plans to revisit this interpretation.” See Attachment 2 for
the incoming letter and the Service’s response.

In recent weeks, the Service participated in discussions with the Corps’ South Atlantic Division and
Wilmington District concerning the application of CBRA to projects with potential borrow sites in the
CBRS in southeastern NC that are nearing the end of their Congressional authorization and/or their
spending caps. (see Attachment 3 for map of the affected areas).

DISCUSSION

The Service does not have enforcement authority over CBRA; each affected agency is independently
responsible for complying with the law. CBRA does not prohibit private, state, or local funding. State
and local funding has been used to cover project costs within the CBRS in FL and NJ and is currently
proposed for a storm-damage-reduction project in TX. However, given escalating costs, local
communities and other interested parties continue to seek a path forward to allow sand mining within the
CBRS using Federal funds.

NEXT STEPS

It is Congress’s prerogative to amend CBRA to allow Federally funded sand mining within the CBRS for
beach nourishment outside of the CBRS. The prohibitions and exceptions have not been amended since
the 1990 CBRA reauthorization.

Attachments



Attachment 1 Page 1

FWS.CW.0380
Memorandum

To: Ralph Morgenweck
Assistant Director, Fish and Wildlife Enhancement
Fish and Wildlife Service

From: Charles P. Raynor
Assistant Solicitor
Fish and Wildlife

Subject: Interpretation of Section 6(a)(6)(G) of the Coastal
Barrier Resources Act

t uctio

You have requested our opinion as to whether a project to
renourish a beach outside the Coastal Barrier Resources System
(System) utilizing sand removed from within a unit of the Systenm
can qualify for the shoreline stabilization projects exemption in
section 6(a)(6)(G) of the Coastal Barrier Resources Act (Act), 16
U.S.C. 3505(a)(6)(G). We conclude this exemption applies only to
projects designed to stabilize the shoreline of a System unit and
therefore does not apply to projects to renourish beaches outside
the System even if the other requirements of section 6(a)(6)(G)
are met.

Background

Section 5(a) of the CBRA, 16 U.S.C. 3504(a), prohibits new
Federal expenditures or financial assistance for activities
within the System, unless the activities are covered by one of
the exceptions listed in section 6. The shoreline stabilization
projects exception in section 6(a)(6)(G) covers:

(6) Any of the following actions or projects, but only
if the making available of expenditures or assistance
therefor is consistent with the purposes of this Act:

(G) Nonstructural projects for shoreline stabilization
that are designed to mimic, enhance, or restore natural
stabilization systems.

We understand Proposed beach renourishment projects within the
CBRS that meet these standards and are consistent with the CBRA
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purposes may receive Federal funding.
Discussion

The Corps proposes to dredge approximately 975,000 cubic
yards of sand from within the Midway Inlet Unit for use in
renourishing the beach on Pawley’s Island, which is not within
the CBRS. We interpret the language of section 6(a)(6) of the
CBRA, however, as referring to nonstructural projects devoted to
stabilizing the shoreline of a Unit of the CBRS by mimicking,
enhancing, or restoring the natural stabilization systems of the
Unit. In other words, beach renourishment prOJects must be aimed
at renourishing the beach of the CBRA Unit in order to qualify
for Federal funding under section 6(a)(6). In contrast, the
Corps’ Pawley’s Island project is intended solely to accomplish
the renourishment of a beach outside of the CBRS. We therefore
conclude that Federal funding or financial assistance for such a
project would violate section 5 of the CBRA. Our opinion would
not differ if the project were designed instead to renourish
beaches both within and without the CBRS, because we interpret
section 6(a)(6) to refer to projects designed to renourish solely
a beach within the CBRS.

Even if this project were intended to renourish the beach of
the Midway Inlet Unit, we believe it still would not qualify for
a Federal funding exception because it would be inconsistent with
the CBRA purposes. As noted above, the CBRA purposes include
minimizing damage to fish, wildlife, and other natural resources
of coastal barriers. In this case, the proposed dredging would
damage the productive natural systems of Midway Inlet in several
ways. The dredging would result in the outright destruction of
all benthic organisms encountered by the dredging cutterhead that
would be used. In addition, the borrow area, which currently is
shallow, would be converted to deeper, less productive open
water. The deepening of this area would also cause sloughing
and/or erosion of adjacent shallow areas and thereby reduce their
habitat values.

The existing shallow water of the borrow area provides, in
conjunction with adjacent beaches, habitat for a number of
species of birds and turtles. These include Wilsons plovers and
Least terns (classified as threatened by the State of South
Carolina) that nest and feed in the existing habitat. The
loggerhead turtle (Federally listed as threatened under the
Endangered Species Act) utilizes these beaches for nesting and
the shallow ridged shoals for feeding and nesting during its
"internesting period" (the time interval between nesting
emergencies).

Finally, recent studies by the Corps of Engineers of the
effects of other renourishent projects on North Carolina beaches
suggest that they result in a reduction in nearshore and surf
fisheries caused by disturbances to intertidal communities from
renourishment activities.
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Conclusion

The renourishment project proposed by the Army Corps of
Engineers, dredging of sand from within the Midway Inlet Unit in
order to renourish a beach outside the Coastal Barrier Resources
System, does not fall within the CBRA section 6(a)(6) Federal
funding exception, which applies only to projects for
renourishment of beaches within the CBRS. In addition, the
project would lead to significant adverse impacts on the natural
resources of the Midway Inlet Unit, although section 6(a)(6)
projects must be consistent with the CBRA purpose of minimizing
damage to the natural resources of coastal barriers. For each of
these reasons, we conclude that Federal funding or financial
assistance for this beach renourishment project would violate
section 5 of the Coastal Barrier Resources Systen.

Please refer any questions to David Gayer (343-2172).

cc: Coastal Barriers Coordinator
J. G. Harvey Geitner, Charleston, S.C. Field Office, FWS
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United States Department of the Interior

OFFICE OF THE SECRETARY
1849 C Street, N.W.
Washington, D.C. 20249

AN 12 998

Dr. John H. Zirschky

Acting Assistant Secretary (Civil Works)
Department of the Army

108 Army Pentagon

Washington, D.C. 20310-0108

Dear Dr. Zirschky:

Thank you for your letter of February 16, 1995, requesting review of the U.S. Fish and
Wildlife Service (Service) interpretation of the statutory requirements of the Coastal
Barrier Resources Act (Act) in relation to the issue of federally funded beach
nourishment activities. You specifically request that we reverse the Service’s
interpretation of section 6(a)(6)(G) of the Act as it relates to the U.S. Army Corps of
Engineers (Corps) Folly Beach, South Carolina, beach renourishment project and other
similar projects. You note that the Service’s interpretation should be rescinded for the
following reasons: 1) Corps studies indicate impacts to coastal barrier Unit M07, Bird
Key Complex, from the Folly Beach project are not appreciable and may be beneficial,
2) the Energy and Water Development Appropriation Act for 1992 authorized the use of
Unit M07 as a borrow area by the Corps, 3) the Service previously determined that the
use of Unit M07 as a borrow aréa was an allowable activity under section 6(a)(6)(G) of
the Act, and 4) the Service’s current statutory interpretation places unexpected financial
burdens on both the Federal Government and the non-Federal cost-sharing sponsors of
the Folly Beach project and other similar Corps projects.

Section 6 of the Act sets forth several exceptions to the general prohibition in

section S against Federal expenditures affecting the Coastal Barrier Resources System
(System). The exception in section 6(a)(6)(G) is for "Nonstructural projects for shoreline
stabilization that are designed to mimic, enhance, or restore, natural stabilization
systems” and that are also consistent with the purposes of the Act. We have conferred
with the Department’s Office of the Solicitor on this issue and, after careful
consideration, determined that the current statutory interpretation is correct. Section
6(a)(6)(G) applies only to projects for stabilizing the shoreline of a unit of the System; it
does not apply to projects to stabilize shoreline outside the System regardless of whether
the project might be consistent with the purposes of the Act. Therefore, any Corps
proposed action designed to nourish beaches located outside the System using beach
material taken from within the System does not meet the criteria for a section 6(a)(6)(G)
exception.
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Relative to your point that the Folly Beach project would not be damaging to Unit M07
and may actually benefit the unit, the section 6 exception does not apply in this case
regardless of whether the project may be non-detrimental or beneficial. The section 6
exception applies only to projects for stabilizing the shoreline of a unit of the System, not
for projects outside the System. In fact, the Charleston Field Office recently reported
that Bird Key, a highly important nesting site for colonial waterbirds, has actually
undergone drastic erosion since the Folly Beach project began. Most, if not all of the
nesting habitat, has been lost. Also, recent studies by the South Carolina Department of
Natural Resources indicate that material accumulating in the project borrow area does
not appear to be beach compatible material due to the high content of silt and clay
material.

With regard to the 1992 Energy and Water Development Appropriations Act, Congress
regularly enacts new legislation resulting in numerous federally funded activities.
However, activities authorized by such newly enacted legislation must adhere to other
statutory requirements unless the legislation specifically exempts the activities from
existing statutory requirements.

You are correct in stating that the Corps previously received a Service determination
that the Folly Beach project was an allowable activity under section 6(a)(6)(G).
However, because of conflicting interpretations regarding section 6(a)(6)(G) in relation
to beach renourishment activities within coastal barrier units, the Service requested an
interpretation by the Department’s Solicitor which resulted in the current statutory
interpretation.

Finally, you note that the current statutory interpretation places unexpected financial
burdens on both the Federal and non-Federal sponsors of the Folly Beach project. The
purposes of the Act are to minimize the loss of human life, wasteful expenditure of
Federal revenues, and damage to fish, wildlife, and other natural resources associated
with units of the System. The Act does not restrict the use of private, State or local
government funds for activities within the System. Therefore, implementation of the Act
results in a savings of Federal dollars by placing the financial burden on those who chose
to invest, live, or conduct development activities within the System, not the American
taxpayer. The current statutory requirement only restricts the use of Federal funds for
the purpose of removing sand from within the System. Furthermore, it is only the last
4,500 feet of the southwest portion of the total proposed borrow area for the Folly Beach
project which is within Unit M07. The remaining unaffected borrow area is 7,170 feet
long and 600 feet wide. Therefore, the project is not entirely prohibited and estimated
future financial burdens may be inflated.
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It is important to note that coastal barrier units include the fastland core of the coastal
barrier itself, as well as associated aquatic habitat and the entire sand-sharing system,
including the beach, shoreface, and offshore bars. The sand-sharing system of coastal
barriers is defined by the 30-foot bathymetric contour. Congress approved this
delineation criteria for units of the System in recognition of the important role the sand-
sharing system plays in maintaining the dynamic, migratory nature of coastal barriers.

We hope this clarifies the Department’s position on this issue. Thank you for your
cooperation on this matter.

Sincerely,

/egn/ George T. Frampton .|

George T. Frampton, Jr.
Assistant Secretary for Fish
and Wildlife and Parks

cc: 6229-MIB-ES(1)
6013-MIB-PMO-Secretary’s Files
6013-MIB-PMOSecretary’s Reading File (2)
6024-MIB-SOL
7456-MIB-PMB
3156-MIB-FW
6242-MIB-CL
6628-MIB-LM
3012-MIB-FWS-Directorate Reading File
3012-MIB-FWS-CCU
3024-MIB-FWS-AES
400-ARLSQ-FWS-DHC
400-ARLSQ-FWS-DHC-BHR

FWS/DHC/BHR:LKelsey:e0b:358-2201:3/30/95 - Q:\DHC\kelseyl\Zirschky.ltr
REVISED:AES:MNash:4/3/95
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From:

BalisLarsen, Martha

To: Niemi, Katie
Subject: Fwd: Congressional Meeting Memo
Date: Wednesday, May 15, 2019 10:11:08 AM
Attachments: ATT00001.htm

MM.May 13.docx
Importance: High

FYI, Margaret meets with Graves today at 2 pm.

Martha

Sent from my iPhone

Begin forwarded message:

From: "Shultz, Gina" <Gina_Shultz@fws.gov>
Date: May 15, 2019 at 9:24:00 AM EDT
To: FWHQ Ecological Services Staff

<fwhg_ecological_services_staff@fws.gov>, Tom McDowell
<tom_mcdowell@fws.gov>, Sarah Hall <sarah_hall@fws.gov>

Subject: Fwd: Congressional Meeting Memo

FYI

—————————— Forwarded message ---------

From: Gustavson, Angela <angela gustavson@fws.gov>
Date: Mon, May 13, 2019 at 5:04 PM

Subject: Congressional Meeting Memo

To: Angela Gustavson <angela gustavson@fws.gov>

Good afternoon,

The Congressional Meeting Memo for this week is attached.
Angela

Angela Gustavson

Deputy Chief

Division of Congressional and Legislative Affairs
U.S. Fish and Wildlife Service



Office: 703-358-2253
Mobile: 202-909-5105

angela_gustavson@fws.gov
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U.S. FISH AND WILDLIFE SERVICE
MEETING MEMO

Week of May 13, 2019
BRIEFINGS/MEETINGS
Tuesday, May 14
Paul Souza (Pacific Southwest Regional Director) and Meghan Snow (Pacific Southwest

Regional Congressional Affairs Specialist) will meet with Senator Jacky Rosen (D-NV), as a
courtesy. The meeting is scheduled for 11:00 a.m. in 144 Russell Senate Office Building.

Paul Souza (Pacific Southwest Regional Director) and Meghan Snow (Pacific Southwest
Regional Congressional Affairs Specialist) will meet with Kyle Chapman and Sean Lokken, staff
for Senator Catherine Cortez Masto (D-NV), as a courtesy. The meeting is scheduled for 1:30
p.m. in 516 Hart Senate Office Building.

Paul Souza (Pacific Southwest Regional Director) and Meghan Snow (Pacific Southwest
Regional Congressional Affairs Specialist) will meet with Representative Greg Walden (R-OR-
2), as a courtesy. The meeting is scheduled for 3:00 p.m. in 2185 Rayburn House Office
Building.

Andy Bishop (Rainwater Basin Joint Venture Coordinator) and Brad Dunbar (Rainwater Basin
Joint Venture Board Member representing agriculture industry), Bob Bettger (Fillmore county
landowner and farmer), and Tylar Greene (CLA) will meet with Representative Adrian Smith
(R-NE-3), to provide a summary of the Rainwater Basin Joint Venture program and the
program’s successes in the state. The meeting is scheduled for 3:45 p.m. in 502 Cannon House
Office Building.

Paul Souza (Pacific Southwest Regional Director) and Meghan Snow (Pacific Southwest
Regional Congressional Affairs Specialist) will meet with Senator Jeff Merkley (D-OR), as a
courtesy. The meeting is scheduled for 5:30 p.m. in Hart Senate Office Building.

Wednesday, May 15

Andy Bishop (Rainwater Basin Joint Venture Coordinator) and Brad Dunbar (Rainwater Basin
Joint Venture Board Member representing agriculture industry), Bob Bettger (Fillmore county
landowner and farmer), and Tylar Greene (CLA) will meet with Senator Ben Sasse (R-NE), to
provide a summary of the Rainwater Basin Joint Venture program and the program’s successes
in the state. The meeting is scheduled for 7:45 a.m. in the cafeteria of the Dirksen Senate Office
Building.

Paul Souza (Pacific Southwest Regional Director) and Meghan Snow (Pacific Southwest
Regional Congressional Affairs Specialist) will meet with Chris Tudor, staff for Representative
Tom McClintock (R-CA-4), as a courtesy. The meeting is scheduled for 10:00 a.m. in 2312
Rayburn House Office Building.



Paul Souza (Pacific Southwest Regional Director) and Meghan Snow (Pacific Southwest
Regional Congressional Affairs Specialist) will meet with Richie O ’Connell, staff for
Representative Ken Calvert (R-CA-42), as a courtesy. The meeting is scheduled for 11:00 a.m. in
2205 Rayburn House Office Building.

Andy Bishop (Rainwater Basin Joint Venture Coordinator) and Brad Dunbar (Rainwater Basin
Joint Venture Board Member representing agriculture industry), Bob Bettger (Fillmore county
landowner and farmer), and Tylar Greene (CLA) will meet with Alan Feyerherm, staff for
Representative Jeff Fortenberry (R-NE-1), to provide a summary of the Rainwater Basin Joint
Venture program and the program’s successes in the state. The meeting is scheduled for 11:30
a.m. in 1514 Longworth House Office Building.

Paul Souza (Pacific Southwest Regional Director) and Meghan Snow (Pacific Southwest
Regional Congressional Affairs Specialist) will meet with Representative Kevin McCarthy (R-
CA-23), as a courtesy. The meeting is scheduled for 1:30 p.m. in H-204 Capitol Building.

Margaret Everson (Principal Deputy Director) and Barbara Wainman (Assistant Director,
External Affairs) will meet with Representative Sam Graves (R-MO-6), as a courtesy. The
meeting is scheduled for 2:00 p.m. in 1135 Longworth House Office Building.

Margaret Everson (Principal Deputy Director) and Barbara Wainman (Assistant Director,
External Affairs) will meet with Representative Jack Bergman (R-MI-1), as a courtesy. The
meeting is scheduled for 3:00 p.m. in 414 Cannon House Office Building.

Andy Bishop (Rainwater Basin Joint Venture Coordinator) and Brad Dunbar (Rainwater Basin
Joint Venture Board Member representing agriculture industry), Bob Bettger (Fillmore county
landowner and farmer), and Taylor Pool (CLA) will meet with Senator Deb Fischer (R-NE), to
provide a summary of the Rainwater Basin Joint Venture program and the program’s successes
in the state. The meeting is scheduled for 4:30 p.m. in 454 Russell Senate Office Building.

Thursday, May 16

Paul Souza (Pacific Southwest Regional Director) and Meghan Snow (Pacific Southwest
Regional Congressional Affairs Specialist) will meet with John Watts, staff for Senator Dianne
Feinstein (D-CA), as a courtesy. The meeting is scheduled for 9:00 a.m. in 331 Hart Senate
Office Building.

Paul Souza (Pacific Southwest Regional Director) and Meghan Snow (Pacific Southwest
Regional Congressional Affairs Specialist) will meet with Representative Steven Horsford (D-
NV-4), as a courtesy. The meeting is scheduled for 10:15 a.m. in 1330 Longworth House Office
Building.

Paul Souza (Pacific Southwest Regional Director) and Meghan Snow (Pacific Southwest
Regional Congressional Affairs Specialist) will meet with Representative Doug LaMalfa (R-CA-
1), as a courtesy. The meeting is scheduled for 11:00 a.m. in 332 Cannon House Office Building.



Margaret Everson (Principal Deputy Director) and Barbara Wainman (Assistant Director,
External Affairs) will meet with Representative Garret Graves (R-LA-6), as a courtesy. The
meeting is scheduled for 12:00 p.m. in 2402 Rayburn House Office Building.

Paul Souza (Pacific Southwest Regional Director) and Meghan Snow (Pacific Southwest
Regional Congressional Affairs Specialist) will meet with Representative Jared Huffman (D-CA-
02), as a courtesy. The meeting is scheduled for 4:30 p.m. in 1527 Longworth House Office
Building.



From: Schrading, Eric

To: Kodis, Martin

Cc: Niemi, Katie; Berg, Elizabeth A; Gustavson, Angela; Popolizio, Carlo; Wright, Dana K; Hastie, Kyla; Simon,
Spencer

Subject: Re: Stone Harbor correspondence

Date: Thursday, May 16, 2019 2:04:40 PM

Attachments: Chronology of CBRA Coordination (1).pdf

Importance: High

Marty,

The Chronology of CBRA consultation below provides a good overview of consultation or lack thereof
between 1991 and present for the Hereford Inlet with the Philadelphia District. If you need copies of our
1997 or 2013 FWCA reports of other correspondence we can try to track that down for you.

Thanks.

On Wed, May 15, 2019 at 3:57 PM Wright, Dana <dana wright@fws.gov> wrote:
Hi Marty,

Attached is what we have on Corps projects in Hereford Inlet from the 1990's and also from
2016 (sorry for the volume). I pulled some key pieces of information from these letters into
a separate word doc to show what our understanding of the project at the time was. Also see
the attached talking points and map.

To ensure a complete record, I recommend that you also check with the NFJO for any
relevant documents. We don't maintain the official records for CBRA consultations. Eric,
the field supervisor, is copied. Eric can speak to this issue better than any of us at HQ.

Correspondence with LoBiondo was the Graves et al letter (DCN 069815) signed by
Margaret in December 2018. He was one of the seven members that had signed on.

Talking points and a map of the area are attached.

Thanks,

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service
5275 Leesburg Pike, MS: ES
Falls Church, VA 22041
703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act

On Wed, May 15, 2019 at 3:36 PM Kodis, Martin <martin_kodis@fws.gov> wrote:
Hi guys.

Please gather up all correspondence on this issue asap as the Secretary's office will be



asking maybe even today. We will have to scramble.

Angela recalled correspondence with LoBiondo recently (maybe it was signed by the
RD?). She's checking on that now. But we need to go back to the 1990s as well.

Thanks,

Marty

Martin Kodis
Chief, Division of Congressional and Legislative Affairs
U.S. Fish and Wildlife Service

5275 Leesburg Pike
Falls Church, VA 22041

703-358-2241 ph
703-358-2245 fax

Eric Schrading, CWB
Field Supervisor
U.S. Fish and Wildlife Service

New Jersey Field Office

4 East Jimmie Leeds Road, Suite 4
Galloway, New Jersey 08205-4465
P: (609) 382-5272

Cell: (609) 576-3400

Fax: (609) 646-0352

Follow us on Facebook: https://www facebook.com/USFWSNewlJerseyFieldOffice




TOWNSENDS INLET TO CAPE MAY INLET COASTAL FLOOD RISK MANAGEMENT PROJECT

CHRONOLOGY OF COORDINATION WITH U.S. FISH AND WILDLIFE SERVICE WITH EMPHASIS ON COASTAL BARRIER RESOURCES ACT

CONSULTATION AND COMPLIANCE

DATES EVENT SUMMARY NOTES

1991-1995 | USFWS Planning Aid Reports (PAR) Two planning aid reports were prepared for NAP in 1991 and 1995 for Brigantine
Inlet to Great Egg Harbor Inlet. The 1995 PAR states (page 4) that fish and wildlife
resource information in the 1991 document also pertains to the Townsends Inlet to
Cape May Inlet Project Area. There is no mention of CBRS areas in these documents.

11/7/1996 | Letter from NAP to USFWS NJFO This letter initiates consultation for CBRA for Tl to CM project.

12/5/1996 | Letter from NAP to USFWS NJFO Transmittal of Draft Feasibility Report and EIS for review

12/6/1996 | Public Notice from NAP Public Notice announcing availability of Draft EIS for agency and public review

12/24/1996 | Letter from USFWS Regional to NAP Response to CBRA consultation initiation and identifies CBRS Unit NJ-09 within
project area. USFWS finds the project is in compliance as proposed by meeting the
exceptions in Section 6(a)(6)(A) of CBRA for the Stone Harbor Point Restoration
provided that 1) the terminal groin (jetty) is notched to allow sand bypass into the
NJ-09 Unit, and 2) the area is protected by deed restriction, conservation easement
or other protection by NJ. This determination did not discuss the Hereford Inlet
sand borrow area (Area G) in NJ-09.

3/4/1997 Letter from USDOI Office of the Secretary Coordinated NEPA review letter from U.S. DOI to NAP that basically reiterates CBRA

information and findings from the USFWS Regional Letter from 12/6/1996.




TOWNSENDS INLET TO CAPE MAY INLET COASTAL FLOOD RISK MANAGEMENT PROJECT

CHRONOLOGY OF COORDINATION WITH U.S. FISH AND WILDLIFE SERVICE WITH EMPHASIS ON COASTAL BARRIER RESOURCES ACT

CONSULTATION AND COMPLIANCE

DATES

EVENT

SUMMARY NOTES

3/1/1997

Final EIS (page 6-5)

The EIS discusses CBRA NJ-09 and a rationale for compliance at the Stone Harbor
Point Ecosystem Restoration Component. A map was provided on page 6-6 of the
FEIS for this CBRS unit. The delineation of the unit was adopted from available non
digital CBRS mapping at the time. NJ-09 delineation does not show an enclosed
polygon on the ocean side of the unit. Therefore, a seaward boundary
encompassing the Hereford Borrow Area is not clearly defined. (It should be noted
that subsequent digital mapping provided in 2013 provides a much clearer seaward
boundary delineation.) The EIS states that the two conditions previously provided
by FWS are already met in that "Stone Harbor Point is currently restricted from
development through local regulations. However, the Corps has determined that
the terminal groin is not "starving" Stone Harbor Point under existing conditions,
and no modifications are necessary. Coordination relative to compliance with the
CBRA is on-going." It should be noted that there is no discussion on the Hereford
Inlet Borrow Area within NJ-09 or any proposal by NAP to tie this borrow area
exclusively to the Stone Harbor Point Ecosystem Restoration.

6/23/1997

Final FWCA Section 2(b) Report

The Report briefly describes the CBRA unit NJ-09 on page 16. The discussion states
further that "The Corps proposes to use two borrow areas for initial construction,
Borrow Area E (Townsends Inlet) for the beachfill on Seven Mile Island and Borrow
Area G (Hereford Inlet) for ecosystem restoration on Stone Harbor Point." This is
incorrect and does not follow any information provided by the Corps. This error is
the first reference where Borrow Area G in Hereford Inlet is mistakenly tied for
exclusive use for Stone Harbor Point (CBRA NJ-09), Again it is incorrect. It should be
noted that the Feasibility Report and EIS did not propose Area G for only ecosystem
restoration at Stone Harbor Point, and were clear the Hereford borrow area is
primarily for use to protect Stone Harbor. The 2(b) report also cites the two
conditions recommended by the Regional Office for notching the terminal groin and
deed restrictions/permanent protections to Stone Harbor Point. Another condition
is that the Service recommends that Borrow Areas E and G be used "exclusively".

11/28/2000

Record of Decision Signed

The ROD provides a general description of the selected plan and alternatives
considered. Borrow Areas and CBRA were not presented in the ROD.




TOWNSENDS INLET TO CAPE MAY INLET COASTAL FLOOD RISK MANAGEMENT PROJECT

CHRONOLOGY OF COORDINATION WITH U.S. FISH AND WILDLIFE SERVICE WITH EMPHASIS ON COASTAL BARRIER RESOURCES ACT
CONSULTATION AND COMPLIANCE

DATES EVENT SUMMARY NOTES
4/1/2001 Section 7 ESA Programmatic Biological NAP submits Programmatic BA for NJ Beach projects to USFWS. A description of the
Assessment (BA) general plan for Avalon, Stone Harbor, and Ecosystem Restoration at Stone Harbor
Point are provided. No specific information of the Hereford Inlet Borrow Area or
discussion of the CBRS NJ-09 was included.
4/10/2001 | Section 7 ESA Programmatic Biological Submittal cover letter transmits BA to FWS NJFO. Letter discusses modifications of
Assessment (BA) Submittal Cover Letter to FWS | Stone Harbor Point ecosystem restoration plan will be submitted to NJFO at a later
date.
4/30/2001 | Section 7 ESA PBA Acknowledgement Letter Letter from FWS NJFO acknowledging receipt of the BA and will start review and
from FWS preparation of Biological Opinion (BO).
10/17/2001 | Section 7 ESA Formal Consultation Letter to This letter initiates formal Section 7 ESA consultation specifically for the initial
FWS construction of the Tl to CM Inlet project, and requests that the NJ Programmatic
consultation be deferred until consultation is completed for this specific project.
This letter describes the project plan and design. It provides a description of the use
of the borrow area at Hereford Inlet, and that it would be used for sand fill from the
terminal groin at Stone Harbor point north to 96th Street in Stone Harbor. The
ecosystem restoration at Stone Harbor Point is discussed in this letter, and that
material for this project feature would also be obtained from Hereford Inlet borrow
area.
3/8/2002 Project Cooperation Agreement Signed The ecosystem restoration component at Stone Harbor Point is identified in the PCA
as a project feature.
2003 Initial Construction Approx. 4.2 million cy were placed on the beaches of Avalon and Stone Harbor

utilizing the Townsends Inlet (E) and Hereford Inlet (G) Borrow Areas. The
ecosystem restoration component of Stone Harbor Point was not constructed.




TOWNSENDS INLET TO CAPE MAY INLET COASTAL FLOOD RISK MANAGEMENT PROJECT

CHRONOLOGY OF COORDINATION WITH U.S. FISH AND WILDLIFE SERVICE WITH EMPHASIS ON COASTAL BARRIER RESOURCES ACT
CONSULTATION AND COMPLIANCE

DATES

EVENT

SUMMARY NOTES

12/27/2005

Section 7 ESA Consultation Prog. BO from FWS

A programmatic Biological Opinion (BO) was submitted that evaluated all NJ Atlantic
Coast beachfill projects. Tl to CM Inlet was described and included a discussion of
project borrow areas in Tl and Hereford Inlet and their use for initial construction. It
was noted that the Hereford Inlet Borrow Area was used for Seven Mile Island for
initial construction and would be used for periodic nourishment. The BO also
discusses the ecosystem restoration component at Stone Harbor Point. No
discussion of CBRA was provided in the BO.

11/19/2008

Section 7 ESA Tier 2 Consultation Ltr. From
FWS

Tier 2 consultation only addresses truck fill for Avalon. Hereford Inlet Borrow Area
use was not proposed for this periodic nourishment cycle. No CBRA issues were
discussed.

2008

Periodic Nourishment

Approx. 175,000 cubic yards were placed on Avalon beaches from an upland
(truckfill) sand source.

1/13/2011

Section 7 Tier 2 ESA Letter to FWS

Tier 2 letter to FWS for periodic nourishment in Feb. 2011. Letter describes that
750,000 cy of beachfill would be placed in Avalon and Stone Harbor using sand from
both Townsends Inlet and Hereford Inlet Borrow Areas. Maps showing the borrow
area configurations and locations were enclosed. CBRA was not discussed in this
letter.

4/21/2011

Section 7 Tier 2 ESA Letter from FWS

Tier 2 Consultation conclusion letter from FWS. Letter mentions that Hereford Inlet
Borrow Area is one of the sand sources for the project. No CBRA issues were
discussed.

2011

Avalon and Stone Harbor Periodic
Nourishment

Approx. 750,000 cy were placed on the beaches of Avalon and Stone Harbor in 2011
utilizing the Townsends Inlet (E) and Hereford Inlet (G) Borrow Areas for periodic
nourishment and FCCE storm repairs (2009 Nor'lda Storm).

8/6/2012

Section 7 Tier 2 ESA Letter to FWS

Tier 2 letter to FWS for periodic nourishment scheduled for October 2012. Letter
describes that 450,000 cy of beachfill would be placed in Avalon and Stone Harbor
using sand from both Townsends Inlet and Hereford Inlet Borrow Areas. Maps
showing the borrow area configurations and locations were enclosed. CBRA was not
discussed in this letter.




TOWNSENDS INLET TO CAPE MAY INLET COASTAL FLOOD RISK MANAGEMENT PROJECT

CHRONOLOGY OF COORDINATION WITH U.S. FISH AND WILDLIFE SERVICE WITH EMPHASIS ON COASTAL BARRIER RESOURCES ACT

CONSULTATION AND COMPLIANCE

DATES EVENT SUMMARY NOTES
7/4/2012 Avalon and Stone Harbor FCCE Repair Approx. 450,000 cy were placed on the beaches of Avalon and Stone Harbor in 2012
utilizing the Townsends Inlet (E) and Hereford Inlet (G) Borrow Areas for FCCE
repairs following Hurricane Irene in 2011.
7/29/2013 | Section 7 Tier 2 ESA Letter from FWS to NAP FWS provided a Tier 2 Letter to NAP Regulatory Branch concerning an action

Regulatory Branch

proposed by the City of Wildwood, NJ to utilize Hereford Inlet Borrow Area to repair
beaches damaged by Hurricane Sandy in 2012. Funding for this effort would be
provided by FEMA. FWS provided a CBRA review stating that after coordination with
FEMA, it came to their attention that the Hereford Inlet BA is within the NJ-09 CBRS
Unit. A review concluded that the proposed use of the BA does not meet the criteria
for exceptions under Section 6(a)(6)(G) because the sand extraction would be taken
out of the CBRS unit. This letter provides a copy of a 1994 letter to the Corps from
FWS with an issue of a borrow area within a CBRS unit in Little Tybee Island, GA.
This letter concluded that due to the apparent detrimental effects on the CBRA unit
the taking of material from within a unit and placing it outside of the unit does not
meet the exception criteria in Section 6(a)(6)(G). Also enclosed, was a 2013
memorandum of the Federal Interagency Floodplain Management Task Force that
provided consensus recommendations, which included enhancing CBRA
compliance. This memo was signed by the ASA CW.
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7/30/2013

Section 7 Tier 2 ESA Letter from FWS to NAP
Planning

FWS provided a Tier 2 Letter to NAP Planning Division concerning the use of the
Hereford Inlet Borrow Area to repair the Stone Harbor beaches damaged by
Hurricane Sandy in 2012. FWS also provided a CBRA review stating that it came to
their attention that the Hereford Inlet BA is within the NJ-09 CBRS Unit. A review
concluded that the proposed use of the BA does not meet the criteria for exceptions
under Section 6(a)(6)(G) because the sand extraction would be taken out of the
CBRS unit. FWS recommended that NAP Planning should consult again with the FWS
Washington Office pursuant to CBRA pending a final determination on the use of
Hereford Inlet as a sand borrow area. FWS also stated Federal agencies are required
to consult with the Service prior to committing funds for projects or actions within
or affecting the CBRS. This letter provides a copy of a 1994 letter to the Corps from
FWS with an issue of a borrow area within a CBRS unit in Little Tybee Island, GA.
This letter concluded that due to the apparent detrimental effects on the CBRA unit
the taking of material from within a unit and placing it outside of the unit does not
meet the exception criteria in Section 6(a)(6)(G). Also enclosed, was a 2013
memorandum of the Federal Interagency Floodplain Management Task Force that
provided consensus recommendations, which included enhancing CBRA
compliance. This memo was signed by the ASA CW.

2013

Avalon and Stone Harbor FCCE Repair/Restore

Approx. 1.01 million cy were placed on the beaches of Avalon and Stone Harbor
utilizing the Townsends Inlet (E) and Hereford Inlet (G) Borrow Areas following the
Hurricane Sandy storm in 2012.
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7/28/2016

CBRA Consultation Letter to FWS

NAP prepared a CBRA consultation letter to address the Hereford Inlet Borrow Area
concerns. This letter provides some background on CBRA and its applicability to the
project area, and discusses past CBRA consultation that found the project in
compliance with CBRA. The letter discusses that the Hereford Inlet borrow area was
used for initial construction and renourishment in 2011 and 2013. A rationale is
provided that supports NAP's assertion that the project meets exception criteria in
Section 6(a)(6)(G) by stating that sand removed from the inlet borrow area makes
its way back into the same CBRS unit (the beach and inlet of NJ-09) due to natural
longshore drift processes. Sediment transport monitoring since 1998 has confirmed
that this assertion is accurate, and the placement of sand updrift of the CBRA unit
has enhanced the Stone Harbor point environmental area and has stabilized the
area and established it as a productive nesting area for numerous species including
endangered species.

8/9/2016

CBRA Consultation Response Letter from FWS

This letter was written by the FWS NJFO (after consulting with the Office of the
Solicitor) provides an overview of the FWS authority under CBRA and a
determination of project compliance with CBRA. As part of the FWS review, the
letter states that "the Service's response to a consultation request is in the form of
an opinion only. The funding agency is responsible for complying with the provisions
of CBRA." The FWS states that it was their "understanding that the 1990's approval
of Hereford Inlet as a borrow area was based on restoring Stone Harbor Point which
was within the CBRS Unit NJ-09..." They conclude that a "breach" in the jetty by
allowing sand to bypass the jetty meets one of the purposes of the CBRA (i.e.
prevent and restore damage to fish, and wildlife, and other natural resources
associated with a CBRS Unit). It is uncertain if the breach has actually occurred, but
it was not proposed as part of this project (NAP analysis and monitoring
demonstrates that a notch in the terminal groin is unnecessary as sand naturally
bypasses it due to net south longshore littoral drift and the Stone Harbor project
template, which basically buries the groin). The letter further states that
"subsequent Federal expenditures in 2011 and 2013 to dredge sand from Hereford
Inlet (including a series of federally-funded vibracore studies within the inlet) were




TOWNSENDS INLET TO CAPE MAY INLET COASTAL FLOOD RISK MANAGEMENT PROJECT

CHRONOLOGY OF COORDINATION WITH U.S. FISH AND WILDLIFE SERVICE WITH EMPHASIS ON COASTAL BARRIER RESOURCES ACT

CONSULTATION AND COMPLIANCE

DATES

EVENT

SUMMARY NOTES

carried out by the Corps without formally consulting with the Service on whether
such Federal expenditures were consistent with the CBRA on an individual basis."
The letter further concludes that "proposed action (Federal expenditure) and the
proposed exception by the Corps are not consistent with the provisions of the
CBRA." This conclusion is based on the FWS finding that the exception under Section
6(a)(6)(G) of the CBRA applies only to natural systems within a CBRS Unit and not to
artificial systems outside a CBRS Unit" (Interpreted as the Hereford Inlet is the
"natural system" and the Town of Stone Harbor is the "artificial system" outside of
the unit). FWS further cites that "minimizing the loss of human life; wasteful
expenditures of Federal revenues; and damage to fish, wildlife, and other natural
resources must be associated with activities within CBRS Units." This letter also
enclosed the same letter to the Corps in 1994, which concluded non-applicability of
the exceptions under CBRA for a borrow area within Little Tybee Island, GA placing
the material outside of the unit, due to the apparent detrimental effects on the
CBRA unit

8/16/2016

Section 7 Tier 2 ESA Letter to FWS

This letter is a Tier 2 Section 7 ESA consultation letter for the upcoming re-
nourishment work for Avalon and Stone Harbor. This letter makes a brief reference
to the NAP CBRA consultation letter sent to FWS NJFO on 7/28/2016. NAP receipt of
the FWS CBRA consultation letter (dated 8/9/2016) came after sending this Tier 2
letter, and NAP was not aware of the FWS determination at that time.




From: Schrading, Eric

To: Kodis, Martin

Cc: Niemi, Katie; Berg, Elizabeth A; Gustavson, Angela; Popolizio, Carlo; Wright, Dana K; Hastie, Kyla; Simon,
Spencer

Subject: Re: Stone Harbor correspondence

Date: Thursday, May 16, 2019 2:09:34 PM

Attachments: 13-CPA-0151 Stone Harbor.PDF

Importance: High

Sorry,

One more relevant letter....from 2013.

On Thu, May 16, 2019 at 2:04 PM Schrading, Eric <eric_schrading@fws.gov> wrote:
Marty,

The Chronology of CBRA consultation below provides a good overview of consultation or lack thereof
between 1991 and present for the Hereford Inlet with the Philadelphia District. If you need copies of
our 1997 or 2013 FWCA reports of other correspondence we can try to track that down for you.

Thanks.

On Wed, May 15, 2019 at 3:57 PM Wright, Dana <dana_wright@fws.gov> wrote:
Hi Marty,

Attached is what we have on Corps projects in Hereford Inlet from the 1990's and also
from 2016 (sorry for the volume). I pulled some key pieces of information from these
letters into a separate word doc to show what our understanding of the project at the time
was. Also see the attached talking points and map.

To ensure a complete record, I recommend that you also check with the NFJO for any
relevant documents. We don't maintain the official records for CBRA consultations. Eric,
the field supervisor, is copied. Eric can speak to this issue better than any of us at HQ.

Correspondence with LoBiondo was the Graves et al letter (DCN 069815) signed by
Margaret in December 2018. He was one of the seven members that had signed on.

Talking points and a map of the area are attached.
Thanks,

Dana Wright

Program Specialist
Ecological Services

U.S. Fish & Wildlife Service
5275 Leesburg Pike, MS: ES
Falls Church, VA 22041
703-358-2443 (office)
703-358-1800 (fax)

Learn more about the Coastal Barrier Resources Act



On Wed, May 15, 2019 at 3:36 PM Kodis, Martin <martin_kodis@fws.gov> wrote:
Hi guys.

Please gather up all correspondence on this issue asap as the Secretary's office will be
asking maybe even today. We will have to scramble.

Angela recalled correspondence with LoBiondo recently (maybe it was signed by the
RD?). She's checking on that now. But we need to go back to the 1990s as well.

Thanks,

Marty

Martin Kodis
Chief, Division of Congressional and Legislative Affairs
U.S. Fish and Wildlife Service

5275 Leesburg Pike
Falls Church, VA 22041

703-358-2241 ph
703-358-2245 fax

Eric Schrading, CWB
Field Supervisor
U.S. Fish and Wildlife Service

New Jersey Field Office
4 East Jimmie Leeds Road, Suite 4
Galloway, New Jersey 08205-4465

P: (609) 382-5272
Cell: (609) 576-3400
Fax: (609) 646-0352

Follow us on Facebook: https:/www.facebook.com/USFWSNewJerseyFieldOffice

Eric Schrading, CWB
Field Supervisor
U.S. Fish and Wildlife Service

New Jersey Field Office

4 East Jimmie Leeds Road, Suite 4
Galloway, New Jersey 08205-4465
P: (609) 382-5272

Cell: (609) 576-3400

Fax: (609) 646-0352



Follow us on Facebook: https://www facebook.com/USFWSNewJerseyFieldOffice



United States Department of the Interior
FISH AND WILDLIFE SERVICE

New Jersey Field Office
Ecological Services
In Reply Refer To: 927 North Main Street, Building D
13-CPA-0151 Pleasantville, New Jersey 08232

Tel: 609/646 9310
Fax: 609/646 0352
http://www.fws.gov/northeast/njfieldoffice

Charles Maclntosh, Acting Chief

Planning Division

Philadelphia District APR 30 2013
U.S. Army Corps of Engineers

100 Penn Square East

Philadelphia, Pennsylvania 19107-3390

ATTN: Beth Brandeth

Dear Mr. MacIntosh:

The U.S. Fish and Wildlife Service (Service) received your March 18, 2013 request for
streamlined (Tier 2) formal consultation regarding U.S. Army Corps of Engineers,
Philadelphia District (Corps) proposed beach re-nourishment activities in the approved
Avalon/Stone Harbor, Cape May County, New Jersey project area (Townsend Inlet to
Hereford Inlet project). Project activities have been completed in Avalon and have begun
in Stone Harbor with the Corps relying on our Tier 2 letter dated August 29, 2012 (log
number 12-CPA-0296) for a proposed beach re-nourishment in Avalon/Stone Harbor that
never occurred because of Hurricane Sandy.

This response serves as Tier 2 streamlined consultation pursuant to the Service's
December 2005 Programmatic (Tier 1) Biological Opinion on the Effects of Federal
Beach Nourishment, Re-nourishment, Stabilization, and Restoration Activities along the
Atlantic Coast of New Jersey within the Corps, Philadelphia District on the Federally
Listed (threatened) Piping Plover (Charadrius melodus) and Seabeach Amaranth
(Amaranthus pumilus) (PBO). This Tier 2 (streamlined) consultation covers only the
remainder of the 2013 Stone Harbor re-nourishment event, including potential direct and
indirect effects to federally listed species that may occur during and after construction.
Subsequent re-nourishment events will be considered separate Federal actions and will
require individual Tier 2 consultations.

AUTHORITY

This response is provided pursuant to Section 7 of the Endangered Species Act of 1973
(87 Stat. 884, as amended; 16 U.S.C. 1531 ef seq.) (ESA) to ensure the protection of
endangered and threatened species and does not address all Service concerns for fish and
wildlife resources. Additional comments are provided in regard to the Coastal Barrier



Resources System (CBRS) or Otherwise Protected Area (OPA) (as defined pursuant to
the Coastal Barrier Resources Act of 1982 (P.L. 97-348; 96 Stat. 1653) (CBRA), as
amended by the Coastal Barrier Improvement Act of 1990 (P.L. 97-101-591; 104 Stat.
2931).

COASTAL BARRIER RESOURCES ACT

The purposes of CBRA are to minimize the loss of human life; wasteful expenditures of
Federal revenues; and damage to fish, wildlife, and other natural resources associated
with coastal barriers along the Atlantic, Gulf of Mexico, Great Lakes, U.S. Virgin
Islands, and Puerto Rico coasts of the United States. To accomplish this purpose, CBRA
established the John H. Chafee Coastal Barrier Resources System (CBRS), a system of
relatively undeveloped coastal barriers and associated aquatic habitat that is delineated on
a set of official maps that are maintained by the Service. Most new Federal expenditures
and financial assistance, including Federal funding for dredging and beach nourishment
projects, are prohibited within System units of the CBRS (16 U.S.C. 3504).

It came to our attention that, according to the official CBRS map for the area (Stone
Harbor Unit NJ-09/NJ-09P dated July 12, 1996), the proposed sand borrow area
(Hereford Inlet) is located within System Unit NJ-09 of the CBRS. Therefore, it was
necessary to clarify the issue of federally funded beach nourishment activities in relation
to CBRA; specifically the removal of sand materials from within a System unit of the
CBRS for placement outside of the CBRS for erosion control. Section 6 of the CBRA
(16 U.S.C. 3505) provides exceptions to the general prohibitions in Section 5 of the
CBRA (16 U.S.C. 3504) for Federal expenditures within or affecting the CBRS. The
exception in Section 6(a)(6)(G) of CBRA is for “nonstructural projects for shoreline
stabilization that are designed to mimic, enhance, or restore a natural stabilization
system” within the CBRS that are also consistent with the purposes of CBRA (i.e., to
minimize the loss of human life, wasteful Federal expenditures, and damage to natural
resources). According to a review by the Department of the Interior’s Office of the
Solicitor, this exception applies only when the shoreline stabilization project falls within
the CBRS.

The Service’s New Jersey Field Office is required to submit any activity within 500 feet
of CBRS to our Washington Office for a final determination. On April 22, the
Washington Office determined that proposed action to nourish beaches located outside of
the CBRS (e.g., Stone Harbor beaches) using sand material taken from within the CBRS
(e.g., Hereford Inlet) did not meet the criteria for this exception under CBRA. Please
find attached the Service’s letter to the Corps’ Directorate of Civil Works dated June 2,
1994, which explained the Washington Office’s determination on this matter.

Additional information is provided in the attached memorandum signed by FEMA and
the Corps in January 2013 outlining the Federal Interagency Floodplain Management
Task Force’s (FIFM Task Force) Consensus Recommendations and Actions from a
Federal Floodplain Management Policy Analysis. Please note that the FIFM Task Force



identified enhancing CBRA compliance across all Federal agencies as a recommended
action on page 2 of the memorandum.

During an April 26 conference call regarding the proposed beach re-nourishment for
North Wildwood, Dr. Farrell of Stockton College provided an electronic copy of a CBRS
determination dated December 24, 1996 by the Service Region 5 Headquarters on the use
of Hereford Inlet as a sand borrow area by the Corps’ Planning Division. In this letter,
the Service approved the use of Hereford Inlet as a sand borrow area for the restoration of
Stone Harbor Point and re-nourishment of Stone Harbor beaches in 1997. We provided
this information as well as additional information from our files to the Washington Office
for review. The Washington Office requests that the Corps Planning Division consult
again with the Service pursuant to the CBRA pending a final determination on the use of
Hereford Inlet as a sand borrow area. Federal agencies are required to consult with the
Service prior to committing funds for projects or actions within or affecting the CBRS.

Finally, the Service developed an online mapper that depicts the approximate boundaries
of the CBRS to assist Federal agencies in complying with the provisions of CBRA. The
CBRS mapper and additional information on the CBRA consistency consultations
process for proposed projects can be found on the Service’s CBRA website at:
http://www.fws.gov/cbra.

CONSULTATION HISTORY

A chronology of key correspondences among the Service, Corps, and the Conserve
Wildlife Foundation of New Jersey (CWFENYJ) in partnership with the New Jersey
Division of Fish and Wildlife — Endangered and Nongame Species Program (ENSP)
regarding the subject re-nourishment event. A chronology of key correspondences is
provided below.

January 28, 2013 Via e-mail, the Corps advised the Service of conducting beach
nourishment activities in Avalon, Stone Harbor, Brigantine, and
Ocean City. The Corps indicated that activities in Stone Harbor
would occur within the piping plover nesting season and that
piping plover monitors would be present.

February 2, 2013 The Service requested that the Corps provide in their Tier 2 letter
request all conservation measures to be implemented.

February 19,2013  The Corps notified the Service that the Avalon portion of project
was completed. The Corps also stated that the Stone Harbor
portion of the project would begin in mid-April and end by
Memorial Day.

February 25,2013  The Service advised the Corps that modification to project plans
should be evaluated by the Service with modified Tier 2 letters.



March 21, 2013 The Service received an electronic copy of the scanned
coordination letter from the Corps for the project.

March 25, 2013 The Service received the Corps’ coordination letter via regular
mail.
April 11, 2013 The Corps notified the Service that the Stone Harbor project would

extend to June 15, re-nourishing for the terminal groin north to
79" Street. The Corps also provided information on piping plover
monitoring activities.

PROJECT DESCRIPTION

The Corps re-nourished the Borough of Avalon beach between 9™ and 22™ Streets. The
Borough of Stone Harbor beach re-nourishment is ongoing between 79™ Street and the
terminal groin. A maximum of 450,000 cubic yards of sand is proposed to be placed on
the Stone Harbor beaches from a borrow area within Hereford inlet. The Corps began
construction on April 15,2013 and proposes to complete the project by June 15, 2013.

ADHERENCE TO MEASURES TO MINIMIZE IMPACTS TO FEDERALLY
LISTED SPECIES

Relevant conservation measures proposed by the Corps for protection of federally listed
species, and reasonable and prudent measures imposed by the Service to minimize take of
federally listed species, are specified within the PBO and are applicable to all Tier 2
projects carried out under the Corps' program. All applicable measures to protect piping
plovers will be followed during the 2013 re-nourishment of Stone Harbor:

¢ The beach nourishments will be conducted during the nesting season. No attempts
to nest have been documented by the designated piping plover monitor in the fill
area in Stone Harbor. The fill area is also outside the designated species
protection areas in the Borough’s Beach Management Plans.

¢ The southern extent of the beach nourishment in Stone Harbor is close enough to
the designated/recent nesting area (Stone Harbor Point) to raise some minor
concerns about disturbance to piping plovers.

There have been no known occurrences of seabeach amaranth in the proposed areas to be
re-nourished.

STATUS OF THE SPECIES

Relevant biological and ecological information for the piping plover and seabeach
amaranth was provided to the Corps in the PBO. That information remains pertinent and
was considered by the Service in formulating this Tier 2 Biological Opinion.



ENVIRONMENTAL BASELINE

The environmental baseline for the Corps' overall program for Federal beach
nourishment, re-nourishment, stabilization, and restoration activities along the Atlantic
Coast of New Jersey within the Philadelphia District was established and fully described
within the PBO. New information regarding the status of the piping plover and seabeach
amaranth within the project area since issuance of the PBO has become available.
Specifically, no piping plovers have nested within the proposed re-nourishment areas in
recent years, and no seabeach amaranth plants were found during surveys. All other
information described within the PBO remains pertinent and was considered by the
Service in formulating this Tier 2 Biological Opinion.

EFFECTS OF THE ACTION

Following review of the information provided by the Corps regarding the Stone Harbor-
nourishment project, the Service has determined that the potential effects of the project
are consistent with those addressed in the PBO and are hereby incorporated by reference.
Beach habitats within the Stone Harbor project area have been degraded by beach
erosion, and no piping plover or seabeach amaranth were present within the project area
in the past three years. The proposed re-nourishment area does not presently provide
suitable piping plover nesting habitat. Therefore, no direct adverse impacts to these
species are anticipated.

Following beach nourishment in other areas of New Jersey, piping plovers have
established nesting in previously unoccupied sites, and seabeach amaranth has colonized
suitable habitats created by beach re-nourishment. However, piping plover nesting and
productivity on such stabilized beaches (where no habitat enhancement occurs) is
generally lower than on un-stabilized beaches where over-wash zones and or tidal pools
are available. Therefore, it is likely that at least one pair of piping plovers may nest or
attempt to nest within the Avalon/Stone Harbor project area following the fill, and
productivity is anticipated to be lower than on un-stabilized beaches or stabilized beaches
with habitat enhancement.

Past shoreline stabilization within the Avalon/Stone Harbor project area has interfered
with formation and maintenance of natural habitats for piping plover and seabeach
amaranth. The project perpetuates shoreline stabilization that has essentially stopped the
natural process of shoreline retreat and, consequently, prevents the natural formation of
optimal habitats for piping plovers and seabeach amaranth (e.g., inlets and overwash
areas). Further, the beach re-nourishment plan selected for the project area will result in
creation of sub-optimal beach habitat for piping plover and seabeach amaranth.
Therefore, the Avalon/Stone Harbor re-nourishment project will preclude formation of
natural habitats and create sub-optimal beach habitat for piping plover and seabeach
amaranth along approximately 16,100 linear feet of Atlantic coast shoreline.



CONCLUSION

Actions and effects associated with the Avalon/Stone Harbor re-nourishment permit are
consistent with those identified and discussed within the PBO. After reviewing the size
and scope of the project, the environmental baseline, the status of federally listed species
within the project area, and the effects of the action, it is the Service's Biological Opinion
that the 2013 Avalon/Stone Harbor re-nourishment permit is not likely to jeopardize the
continued existence of the piping plover or seabeach amaranth. No Critical Habitat has
been designated for these species within the project area; therefore, no Critical Habitat
will be affected.

INCIDENTAL TAKE STATEMENT

Section 9 of the ESA and the Federal regulation pursuant to section 4(d) of the ESA
prohibit the take of endangered and threatened species, respectively, without special
exemption. Take is defined as to harass, harm, pursue, hunt, shoot, wound, kill, trap,
capture, or collect, or attempt to engage in any such conduct. Harm is further defined by
the Service to include significant habitat modification or degradation that results in the
death or injury to listed species by significantly impairing essential behavioral patterns
such as breeding, feeding, or sheltering. Harass is defined by the Service as intentional or
negligent actions that create the likelihood of injury to listed species to such an extent as
to significantly disrupt normal behavior patterns, which include, but are not limited to,
breeding, feeding, or sheltering. Incidental take is defined as take that is incidental to,
and not the purpose of carrying out an otherwise lawful activity.

Under the terms of section 7(b)(4) and section 7(0)(2), taking that is incidental to, and not
intended as part of the agency action is not considered a prohibited taking under the ESA,
provided that such taking is in compliance with the terms and conditions of this
Incidental Take Statement. The indirect effects of the 2012-13 Avalon/Stone Harbor re-
nourishment project are anticipated to result in harm in the form of reduced habitat
quality along approximately 16,100 linear feet of Atlantic coastal shoreline. The type
and amount of anticipated incidental take is consistent with that described in the PBO and
does not cause the total annual level of incidental take in the PBO.

REASONABLE AND PRUDENT MEASURES AND TERMS AND CONDITIONS

To be exempt from the take prohibitions of Section 9 of the ESA, the Corps must
implement all pertinent reasonable and prudent measures and terms and conditions, as
stipulated in the PBO, to minimize the impact of anticipated incidental take of plovers.
The Service has determined that the following new reasonable and prudent measures
beyond those specified in the December 2005 Tier I Programmatic Biological Opinion
are needed to minimize the impact of incidental take anticipated for the Avalon re-
nourishment project:

e A piping plover monitor shall be present until the project is completed.



The Corps has a continuing duty to regulate the activity covered by this incidental take
statement. If the Corps (1) fails to demonstrate clear compliance with the RPMs and their
implementing terms and conditions in this Biological Opinion; or (2) fails to require
Corps staff, contractors, cooperators, and/or permittees to adhere to the terms and
conditions of the incidental take statement; and/or (3) fails to retain oversight to ensure
compliance with these terms and conditions, the protective coverage of Section7(0)(2) of
the ESA may lapse.

REINITIATION - CLOSING STATEMENT

This concludes Tier 2 formal consultation on the effects of the Corps’ proposed 2013
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