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Attachment

Guidance for Complying with Section 106 of the National Historic Preservation Act for the Issuance of Endangered Species Act Section 10(a)(1)(B) Permits

(24 August 2005)

Compliance with the National Historic Preservation Act (NHPA) is required by law for all Federal undertakings.  Undertaking is defined in 36 CFR 800.16(y) of the NHPA’s implementing regulations as (a project, activity, or program funded in whole or in part under the direct or indirect jurisdiction of a Federal agency, including those carried out by or on behalf of a Federal agency; those carried out with Federal financial assistance; and those requiring a Federal permit, license or approval.  Under this definition, the U.S. Fish and Wildlife Services (Service) issuance of ESA section 10(a)(1)(B) incidental take permits for activities covered in a habitat conservation plan (HCP) constitutes an undertaking.  

Policy addressing the management and protection of cultural resources (including historic properties) is found in the Service Manual, Chapters 614 FW 1-5.  Detailed requirements for complying with section 106 of the NHPA are addressed in regulations promulgated by the Advisory Council on Historic Preservation (ACHP) under 36 CFR 800.  
The Advisory Council on Historic Preservation’s (ACHP) regulations require that agencies follow a compliance process described at 36 CFR 800, Subpart B, to fulfill their obligations under section 106 of the NHPA, unless alternative procedures have been successfully negotiated with the ACHP and others.  The Service does not have alternative procedures at this time.  The following guidance supplements general Service policies addressed in 614 FW 1-5 and should be used in conjunction with the Section 106 compliance process covered under 36 CFR 800, Subpart B.  This guidance is not intended to replace the regulatory steps outlined in 36 CFR 800, but rather to clarify and interpret key elements of the regulations as they apply to the development of HCPs and issuance of section 10(a)(1)(B) incidental take permits.  

Initiation of the NHPA Section 106 Process
Each HCP coordinator must involve their Regional Historic Preservation Officer (RHPO) as early as possible in the development and review process for proposed HCPs.  Under Service policy, the RHPO is the primary point of contact for working with the AHCP, SHPO, Native American tribes, Native Hawaiian organizations, and other interested parties involved in the Section 106 compliance process.  The RHPO is responsible for working closely with each project leader to complete necessary surveys, assess potential effects to historic properties resulting from undertakings, and devise mitigation strategies meeting the intent of NHPA.  The Service may use the services of applicants, consultants, or designees to prepare information, analyses, and recommendations.  However, the Service remains legally responsible for all required findings and determinations associated with the NHPA review and compliance process.  

Define the Area of Potential Effects (APE)

A key step in the process is determination of the “area of potential effects” associated with a potential undertaking (i.e., proposed HCP).  Section 800.16(d) of the ACHP regulations defines the APE as “the geographic area or areas within which an undertaking may directly or indirectly cause changes in the character or use of historic properties, if any such properties exist.  The area of potential effects is influenced by the scale and nature of the undertaking and may be different for different kinds of effects caused by the undertaking.”  As applied to the issuance of Section 10(a)(1)(B) permits, we interpret this definition to be the specific locations where ground-disturbing activities would occur and may affect historic properties.

Section 800.16(l)1 of the ACHP regulations defines “historic property” as “any prehistoric or historic district, site, building, structure, or object included in or eligible for inclusion in the National Register of Historic Places maintained by the Secretary if the Interior.”  The phrase “eligible for inclusion in the National Register of Historic Places” includes properties formally determined as such in accordance with regulations and all other properties that meet the National Register’s eligibility criteria.

Identifying Historic Properties

If the Service determines that any activities associated with the proposed HCP have the potential to cause effects on historic properties, it will be necessary to gather information from existing sources and may be necessary to complete surveys in order to identify historic properties within the APE.  The ACHP regulations do not specify a particular level of survey that must be completed for undertakings.  Section 800.4(1) of the regulations directs the Service to make a “reasonable and good faith effort to identify historic properties in consultation with the SHPO, taking into consideration the magnitude and nature of the undertaking and degree of Federal involvement.”  This important provision acknowledges that some federal programs, such as the Section 10(a)(1)(B) permitting program, are based upon the voluntary participation of land owners and that the scope of Federal involvement beyond the issuance of a permit is very limited.

Decisions on the necessary levels of survey should take into consideration factors such as the amount and quality of existing information, the nature and density of historic properties within the APE, the stage of project planning and the magnitude and nature of permitted activities.  Under the regulations, the Service must consult with the SHPO in reaching this decision, but retains final decision-making authority.

For undertakings affecting large areas, it may be appropriate to employ a phased survey approach.  In such cases, the first phase would focus on a thorough review of completed studies, recorded sites and other background information.  Once this initial survey has been completed and the APE boundaries established, the RHPO, after consulting with the SHPO, decides whether a more intensive level of survey is needed.  This approach is consistent with the intent of the regulations and helps minimize the need for and scope of costly pedestrian surveys.

Assessment of Adverse Effects

The Service’s HCP coordinator will work with the RHPO to determine if any activities associated with the proposed HCP have the potential to cause effects on historic properties.  A brief description of the possible findings and the Service’s requirements are described below.  However, this guidance is not intended to replace the regulatory steps outlined in 36 CFR 800, and the HCP coordinator must work with the RHPO to ensure compliance with section 106 of the NHPA.

If the RHPO determines the proposed HCP has (no effect,( document this analysis in the administrative record for the HCP.  The RHPO will notify the appropriate parties.

If the RHPO determines the proposed HCP may have an effect, but has “no adverse effect,” or the proposed HCP has been modified to avoid adverse effects, the RHOP will submit a determination of no adverse effect to the SHPO and notify all consulting parties of the determination and provide them with the documentation for the finding.  Unless the SHPO or the ACHP object, proceed with the proposed action.  Document this analysis and finding in the administrative record for the HCP.

If the RHPO determines the activity will have an “adverse effect,” the RHPO will begin the consultation process with the appropriate SHPO and other affected parties to resolve the adverse effects.  Consultation means, “the process of seeking, discussing, and considering the views of other participants, and, where feasible, seeking agreement with them regarding matters arising in the section 106 process” (36 CFR 800.16(f).  The consulting parties consist of all affected parties including Tribes; Native Hawaiian organizations, representatives of local and state governments; HCP applicants; and certain individuals and organizations that have a legal or economic interest in the undertaking or affected properties, or concern for the effects of the undertaking on historic properties.  

Details on the process for the assessment of adverse effects are found at 36 CFR 800.5. 

Resolution of Adverse Effects

The Service will consult with the SHPO and other consulting parties to develop and evaluate alternatives or modifications to the proposed HCP that could avoid, minimize, or mitigate adverse effects on historic properties.  The Service must notify the ACHP of the adverse effect finding in writing.  The ACHP may or may not participate in the consultation.  Resolution of adverse effects may be completed with or without the ACHP.

If resolution is reached the Service, SHPO (and ACHP if involved) will develop and execute a memorandum of agreement.  All other consulting parties may be invited to concur in the memorandum of agreement.  Failure of other consulting parties to sign the memorandum of agreement does not invalidate the agreement.  The Service must document the resolution process and include it in the administrative record for the HCP.

Details on the consultation process for resolution of adverse effects are found at 36 CFR 800.6.  This process includes a requirement to involve the public.  Coordinating the public process required under NHPA with the National Environmental Policy Act (NEPA) public participation requirement is addressed in 36 CFR 800.8. 

Failure to Resolve Adverse Effects

If resolution is not reached and the Service, SHPO, or ACHP determine that further consultation will not be productive, consultation may be terminated.  Any party that terminates consultation must notify the other consulting parties and provide reasons for terminating in writing.  Below is a brief summary of the responsibilities of each party.  Details on this process are found at 36 CFR 800.7.

If the Service terminates consultation, the Director, the Assistant Secretary, or other officer designated by the Assistant Secretary, will request that the ACHP comment pursuant to 36 CFR 800.7(c).  The ACHP will provide an opportunity for public participation.  The Service will take into account the ACHP’s comments in reaching a final decision on the undertaking.  The Service must document its final decision through a summary containing the rationale for the decision and evidence of consideration of the ACHP’s comments and submit the summary to the ACHP prior to issuance of an incidental take permit.  The Service must submit a copy of the summary to all consulting parties and notify the public, making the record available for public inspection.

If the SHPO terminates consultation, the Service and the ACHP may execute a memorandum of agreement without the SHPO’s involvement.

If the responsibilities of the SHPO has been transferred to a Tribal Historic Preservation Officer (THPO) and the THPO terminates consultation regarding an undertaking occurring on or affecting historic properties on its tribal lands, the THPO will request that the ACHP comment pursuant to ' 800.7(c).  

If the ACHP terminates consultation, it will notify the Service and all consulting parties and comment pursuant to ' 800.7(c).  

The ACHP may also comment upon an undertaking for which a memorandum of agreement will be executed.  The comments will be provided when the ACHP executes the memorandum of agreement.  

Summary

The Service must comply with the NHPA when authorizing the take of listed species through the issuance of Section 10(a)(1)(B) permits that result in ground-disturbing actions that could adversely affect cultural resources.  The Service must consult with the ACHP, SHPOs, Indian Tribes, and Native Hawaiian organizations, and other interested parties (including permit applicants) during various stages of the compliance process, and make a good faith effort to consider and incorporate their comments into project planning.  The regulations at 36 CFR 800 encourage agencies to develop reasonable, flexible, and phased approaches in fulfilling their NHPA requirements, including the coordination of the section 106 review with other comparable reviews such as those conducted for the National Environmental Policy Act (NEPA).  HCP coordinators should involve their RHPO early and assist HCP applicants development conservation plans that avoid, minimize and mitigate any adverse effects on cultural resources.  The Service should plan its public participation, analysis, and review in such a way that it can meet the purposes and requirements of the NHPA in a timely and efficient manner.

This guidance may be revised as appropriate.  
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