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Department of the Interior Wind Turbine Guidelines Advisory Committee
WHITE PAPER
The Charter for the U.S. Department of the Interior (“DOI”) Wind Turbine Guidelines
Advisory Committee (the “Committee”) directs the Committee to provide advice and
recommendations to the Secretary of the Interior (the “Secretary”) concerning wind turbine
guidelines that “avoid and minimize impacts to wildlife and their habitat related to land-based
wind energy facilities.” The Charter describes the authority of the Committee to act in
furtherance of the Migratory Bird Treaty Act (“MBTA”),1 the Bald and Golden Eagle Protection
Act (“BGEPA”),2 the Endangered Species Act (“ESA”),3 and the National Environmental Policy
Act (“NEPA”).4 The Charter also directs the Committee to consider wildlife impacts, costs of
information acquisition, scientific approaches, and compliance with State and Federal laws.
In order to assist the Committee with regard to these directives, the Legal Subcommittee has
prepared and the full Committee has unanimously adopted5 this memorandum summarizing:
(1) the authority under the above-noted environmental laws to protect wildlife and habitat and
regulate the impacts of land-based wind energy facilities; (2) the consequences of noncompliance
with these laws; and (3) the means by which a person or entity may avoid or reduce liability and
avoid, minimize, and mitigate adverse effects on wildlife or habitat under these laws.

I.

SCOPE OF AUTHORITY TO PROTECT WILDLIFE AND HABITAT
UNDER FEDERAL LAW AND CONSEQUENCES OF
NONCOMPLIANCE

A.

Endangered Species Act

By delegation of authority from the respective Secretaries of the Interior and Commerce,
the ESA is administered by the U.S. Fish and Wildlife Service (“FWS”) and the National Marine
Fisheries Service (“NMFS”), with the former having primary responsibility for terrestrial and
freshwater species and the latter having primary responsibility for marine life. The purpose of
the ESA is to “provide a means whereby the ecosystems upon which endangered species and
threatened species depend may be conserved, to provide a program for the conservation of such
endangered species and threatened species, and to take such steps as may be appropriate to
achieve the purposes of [certain] treaties and conventions . . . .”6 In furtherance of this purpose,
Sections 7 and 9 of the ESA contain independent provisions that may set species- and habitatrelated standards relevant to wind energy projects.
1.

Section 7(a)(2) Requirements

Section 7(a)(2) requirements relate to Federal agency actions. Section 7(a)(2)
requires that:
each Federal agency shall, in consultation with . . . the Secretary,
insure that any action authorized, funded or carried out by such
agency . . . is not likely to jeopardize the continued existence of
any endangered species or threatened species or result in the
destruction or adverse modification of [designated critical] habitat
of such species.7

The broad statutory description of agency action means that the Section 7(a)(2) standards apply
to private actions that require Federal permits, licenses, or other forms of authorization, or that
receive federal grants or other forms of federal funding.
Section 7(a)(2) contains two relevant standards: the “jeopardy standard” and the “critical
habitat standard.” FWS has defined both standards in terms of “survival and recovery” of the
endangered species or threatened species (“listed species”).8 However, several courts have
described as invalid the regulatory definition of the critical habitat standard.9 Critical habitat—as
with listed species—is designated by rulemaking under Section 4 of the ESA. Section 3 defines
critical habitat in terms of conservation (“features” or “areas” that are “essential to the
conservation of the species”).10 Section 3 also defines “conservation” in terms of recovery of the
listed species to the point that it no longer needs the protection of the ESA.11 Based on those
statutory definitions, some courts have opined that the way in which the regulation defining the
critical habitat standard uses “survival” in the critical habitat standard is inappropriate. Although
the courts have not provided a substitute definition for the standard, they have determined that,
where a listed species’ critical habitat is involved in an agency action,12 the FWS must at least
consider the effect of the action on conservation (and not just survival) of that species (even
though, when designating critical habitat, the FWS can exclude all habitat for economic or other
reasons up to the point that extinction would result from a failure to designate).13 The FWS also
has not adopted a new or modified definition of the critical habitat standard; instead, it has
declared it will not use its existing regulatory definition of the standard and will apply the
standard solely in accordance with the statutory wording (i.e., “destruction or adverse
modification”).14
2.

Section 9 Requirements

Section 9 sets a standard applicable to all persons, whether they are subject to any Federal
agency action.15 Section 9(a)(1)(B) prohibits the “take” of endangered species of fish and
wildlife within the United States or its territorial waters.16 A “take” is defined with extraordinary
breadth to mean “harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to
attempt to engage in any such conduct.”17 In addition, as discussed below in Section II.B.9,
Section 4(d) authorizes the FWS to apply the Section 9 prohibitions to threatened species. The
FWS has by regulation applied those prohibitions to most threatened species.18 Therefore, a
“take” of individual members of a listed endangered or threatened species of fish or wildlife
(“wildlife”) constitutes a violation of the ESA.
With regard to the impacts of habitat modification on listed species covered by the
Section 9 take prohibition, the FWS has by regulation defined “harm” as “an act which actually
kills or injures wildlife,” which “may include significant habitat modification or degradation
where it actually kills or injures wildlife by significantly impairing essential behavioral patterns,
including breeding, feeding or sheltering.”19 Injury or death to a listed wildlife species can be
the direct or indirect result of habitat modification or degradation, such that the act “impair[s]
essential behavioral patterns, including breeding, feeding or sheltering.”20 To be actionable,
habitat modification or degradation must be “significant,”21 and land use activities that result in
habitat modification or degradation are not sufficient in themselves to constitute a “take” of
listed wildlife under Section 9 and the “harm” regulation.22 Instead, only a land use activity that
“actually kills or injures wildlife” will constitute a “take” of a listed wildlife species.23
Accordingly, “harm” requires proof of actual injury—the mere potential for injury to listed
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wildlife is not “harm.”24 Moreover, the regulation determines “harm” by reference to an
individual member of a listed wildlife species.25
The FWS also by regulation defined “harass,” but has—unlike the regulatory definition
of “harm”—excluded consideration of habitat modification in the context of “harass.”26 While
“harm” requires “actual” injury to wildlife, the definition of “harass” includes a “negligent act or
omission which creates the likelihood of injury to wildlife by annoying it” to a significant extent.
Under the regulatory intent, instead of covering physical modifications of habitat, the “harass”
rule addresses the annoying effects of persistent noise, light, or motion. In promulgating the
definition, the FWS stated:
The concept of environmental damage being considered a “taking”
has been retained but is now found in a new definition of the word
“harm” . . . . By moving the concept of environmental degradation
from the proposed definition of “harass” to the definition of
“harm,” potential restrictions on environmental modifications are
expressly limited to those actions causing actual death or injury to
a protected species of fish or wildlife.27
The only role that habitat modification might play in the “harass” form of take might be the act
of habitat modification (where the presence of, and noise from, heavy equipment and
construction crews are involved). However, courts have been extremely reluctant to find
violations of the “harass” form of take.
There are three notable differences between the standards of Section 9 and
Section 7(a)(2). Unlike the Section 7(a)(2) jeopardy standard, the Section 9 take standard only
considers injuries to an individual member of a listed species. The take standard applies only to
listed wildlife species, while the Section 7(a)(2) standards apply to all listed species, plants as
well as wildlife. Moreover, the Section 9 standard applies to any habitat of listed wildlife
species, while the Section 7(a)(2) critical habitat standard applies only to designated critical
habitat of listed species.
As discussed in Section II, because most methods of compliance—or securing immunity
for noncompliance—with the Section 9 take standard require at least some form of permit from,
or agreement with, the FWS, and because that FWS permit or agreement itself constitutes a
Federal agency action subject to Section 7(a)(2), the standards of Section 9 and Section 7(a)(2)
are often applied together when private land uses or projects are involved.28
3.

Enforcement

Three general types of enforcement actions are available under Section 11 for violations
of the ESA. First, Section 11(a) authorizes the government to pursue civil penalties against
violators, and Section 11(b) authorizes the government to seek criminal penalties.29 Second,
Section 11(e)(6) authorizes the government to bring suits to enjoin violations.30 And third,
Section 11(g) authorizes private citizens to bring actions to enjoin violations of the ESA by any
person and to force certain compliance with the ESA by the Secretary.31 The ESA provides
significant penalties only for “knowing” acts,32 but it is a general intent statute which requires
only that a violator knew that it was taking a particular action and not that the action was
illegal.33 Anyone who violates the ESA generally may be fined up to $25,000 for a civil
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violation and up to $100,000 ($200,000 for an organization) and/or imprisoned for not more than
one year for a criminal violation.34

B.

Migratory Bird Treaty Act

The MBTA is a criminal environmental law which implements four international treaties
that the United States has entered into in order to protect over eight hundred species of birds that
migrate across the United States and its territories.35 The MBTA states as follows:
Unless and except as permitted by regulations . . . it shall be
unlawful at any time, by any means, or in any manner to pursue,
hunt, take, capture, kill, attempt to take, capture, or kill, possess,
offer for sale, sell . . . offer to purchase, purchase . . . ship, export,
import…transport or cause to be transported…any migratory bird,
any part, nest, or eggs of any such bird, or any product . . .
composed in whole or in part, of any such bird or any part, nest, or
egg thereof.36
FWS regulations broadly define “take” to mean “pursue, hunt, shoot, wound, kill, trap, capture,
or collect, or attempt to pursue, hunt, shoot, wound, kill, trap, capture, or collect.”37 An
unauthorized “take” of any one of the protected bird species constitutes a violation of the MBTA.
By delegation of authority from the Secretary, the FWS administers the MBTA.
The MBTA’s applicability to habitat modification and destruction is unclear. Unlike the
ESA, the definition of “take” in the MBTA does not include “harm” (or “harass”). And the
MBTA itself is silent in regard to habitat modification and destruction. In Seattle Audubon
Society v. Evans,38 which involved a claim that the MBTA prohibited the U.S. Forest Service
from logging activities that may provide habitat for a protected bird, the Ninth Circuit Court of
Appeals concluded that the MBTA covers only direct, though unintended, bird deaths, and that
habitat destruction leading indirectly to bird deaths was not a take for purposes of the MBTA.39
In contrast to this and similar cases involving timber activities, there are several cases which
have found MBTA liability in connection with the discharge of extra-hazardous materials or the
misapplication of pesticides.40
Reconciling these cases or determining what may constitute prohibited direct harm to
migratory birds from habitat modification or destruction is not easy.41 A case which attempted to
provide some order to the evaluation of claims under the MBTA is United States v. Moon Lake
Elec. Ass’n,42 which is noteworthy for the wind energy industry because the court found the
defendant electrical association liable under the MBTA and the BGEPA for the killing of
protected birds resulting from its failure to install inexpensive protective equipment on its power
poles. In Moon Lake, the district court disagreed with the distinction in Seattle Audubon
between direct and indirect take, finding that the MBTA’s misdemeanor provision may apply to
unintended bird deaths which are a probable consequence of a defendant’s actions. The court
also ruled that the MBTA is not limited simply to physical conduct associated with hunting or
poaching.43 Although Moon Lake did not involve habitat modification, the court’s extensive
analysis of incidental take under the MBTA could influence subsequent decisions. Based on the
case law and other precedent,44 it appears that incidental take of a protected bird can subject one
to liability under the MBTA in some contexts, but the precise scope of the MBTA in connection
with habitat modification or destruction and wind energy projects remains to be determined.
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Unlike the ESA, the MBTA has no provision which expressly authorizes the issuance of
permits by the FWS authorizing incidental take. The MBTA does authorize the Secretary to
determine when, to what extent, if any, and by what means it is compatible with the terms of the
related treaties “to allow hunting, taking, capture, killing, possession, sale, purchase, shipment,
transportation, carriage, or export of any . . . [protected] bird, or any part, nest, or egg thereof”
and to adopt regulations governing the same.45 Pursuant to this authority the FWS has
promulgated regulations which set forth requirements for the issuance of permits for a wide
variety of specific purposes, including falconry, scientific collecting, conservation education,
taxidermy, and waterfowl sale and disposal, as well as for the hunting of migratory waterfowl.46
To date, however, the FWS has not issued rules expressly providing for a permitting program for
incidental take (although the FWS, in very limited circumstances, has granted individual
permits). As discussed in Section I(C), the FWS recently began—and has partially completed—
a rulemaking under a similar statute, the BGEPA, which authorizes incidental takes of bald and
golden eagles in certain circumstances. As discussed in Section II(C)(2), the FWS believes it has
the authority to do the same under the MBTA.
The MBTA is enforced by the FWS through the U.S. Department of Justice (“DOJ”) and
there is no private cause of action enabling others to bring suit to enforce this law.47 The MBTA
imposes only criminal penalties on those who violate the MBTA. The general misdemeanor
provision of the MBTA is likely to be the most applicable provision in a wind energy context.
Under this provision, a violator may be fined up to $15,000 and/or imprisoned for up to six
months for an unauthorized take of a protected bird, regardless of intent. Under the felony
provision of the MBTA, anyone who “shall knowingly (1) take by any manner . . . any protected
bird with intent to sell, barter or offer to barter such bird, or (2) sell, offer for sale, barter or offer
to barter, any protected bird” is subject to a felony violation and may be fined up to $250,000
($500,000 for organizations) and/or imprisoned for up to two years. Neither this provision, nor a
misdemeanor provision which imposes fines and/or penalties for placing or directing the
placement of bait for a protected bird, is expected to be applicable in a wind energy context.48
To date no actions under the MBTA or the BGEPA have been brought against the
developer of a wind energy project. The FWS has stated that it carries out its mission to protect
migratory birds through investigations and enforcement and by fostering relationships with
individuals, companies, and industries that have programs to minimize their impacts on
migratory birds.49 Because, the FWS has not promulgated regulations expressly providing for
the issuance of permits for unintentional take, the FWS exercises enforcement discretion and
focuses on those individuals, companies, or agencies that take migratory birds without regard for
their actions and the law, especially when conservation measures have been developed and not
implemented.50 Although two authors recently questioned whether the exercise of enforcement
discretion and lack of enforcement by the FWS and State agencies effectively results in an
exemption from the MBTA for wind energy developers,51 it is possible that in the appropriate
circumstances the FWS would pursue an action against a wind energy developer under the
MBTA or the BGEPA.52

C.

Bald and Golden Eagle Protection Act

The BGEPA provides specific protections to bald and golden eagles. Under the BGEPA,
it generally is unlawful for anyone to “take, possess, sell, purchase, barter, offer to sell, purchase
or barter, transport, export or import, at any time or in any manner, any bald eagle . . . or any
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golden eagle, alive or dead, or any part, nest, or egg thereof . . . .”53 As defined in the BGEPA,
“take” for this purpose includes “pursue, shoot, shoot at, poison, wound, kill, capture, trap,
collect, molest or disturb.”54 Recently, the FWS clarified the meaning of the word “disturb” in
the BGEPA in anticipation of the ultimate removal of the bald eagle from the list of threatened
species and thus loss of protection under the ESA.55 Under the new regulation, “disturb” means
to agitate or bother a bald or golden eagle to a degree that causes,
or is likely to cause, based on the best scientific information
available, (1) injury to an eagle, (2) a decrease in its productivity,
by substantially interfering with normal breeding, feeding, or
sheltering behavior, or (3) nest abandonment, by substantially
interfering with normal breeding, feeding, or sheltering behavior.56
Although there are differences in the meaning of these terms, as noted by the FWS, the term
“disturb” in the BGEPA significantly overlaps with the terms “harm” and “harass” in the ESA.57
An unauthorized “take” of any one of the protected eagles constitutes a violation of the BGEPA
and MBTA. By delegation of authority from the Secretary, the FWS administers the BGEPA.
The United States Supreme Court has described BGEPA as both “exhaustive” and
“consistently framed to encompass a full catalog of prohibited acts.”58 Relying on this language,
one court has held that the BGEPA prohibits electrocutions of eagles.59 Such a decision suggests
that the “taking” of a bald or golden eagle by a wind turbine could be prosecutable under the
BGEPA.
Unlike the ESA—but like the MBTA—the definition of “take” in the BGEPA does not
include “harm” or any other term that has been interpreted by the FWS to encompass death or
injury arising from habitat modification.60
The BGEPA provides that the Secretary may authorize certain otherwise prohibited
activities through promulgation of regulations. Specifically, the Secretary is authorized to
prescribe regulations permitting the
taking, possession, and transportation of [bald and golden
eagles] . . . for the scientific or exhibition purposes of public
museums, scientific societies, and zoological parks, or for the
religious purposes of Indian tribes, or . . . for the protection of
wildlife or agricultural or other interests in any particular locality
[provided such permits are] compatible with the preservation of the
bald eagle or the golden eagle.61
Unlike the ESA but like the MBTA, the BGEPA does not contain an express incidental take
permit program. In connection with the removal of the bald eagle as a listed species under the
ESA, however, the FWS recently adopted regulations that authorize incidental takes of eagles
under the BGEPA which had previously been or in the future are authorized under the ESA, and
has indicated that it intends to adopt an additional regulation that would provide for authorization
of certain incidental takes of eagles under BGEPA.62
Like the MBTA, the FWS enforces the BGEPA through the DOJ and there is no private
cause of action enabling others to bring suit to enforce this law. The BGEPA imposes both civil
and criminal penalties on those who violate the BGEPA. In order to be criminally liable, a
violator “shall knowingly, or with wanton disregard for the consequences of his act take, possess,
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sell, purchase, barter . . . transport . . . at any time or in any manner any [eagle] . . . or any part,
nest, or egg thereof.” If convicted of a criminal violation under the BGEPA, the first offense is a
misdemeanor for which the violator may be fined up to $100,000 ($200,000 for an organization)
and/or imprisoned for up to one year, and in the case of a second or subsequent conviction for
such a violation the offense becomes a felony for which the violator may be fined up to $250,000
($500,000 for an organization) and/or imprisoned up to two years. Civil penalties may be
imposed regardless of intent up to a maximum of $5,000 for each violation.63

D.

National Environmental Policy Act

NEPA and its implementing rules require that before any discretionary major Federal
agency action with significant environmental consequences can be adopted, an environmental
impact statement (“EIS”) that assesses the environmental effects of the proposed action and
alternatives must be prepared.64 Additionally, NEPA rules require an environmental assessment
before a Federal agency can take many actions that do not rise to the level of environmental
significance requiring an EIS.65 NEPA is an information-disclosure law that is procedural only,
and does not limit the agency’s substantive range of decision.66 But NEPA compliance process,
by obtaining and disclosing environmental impact information and allowing public comment,
often affects the substance of the agency’s decision. If a wind power project needs any federal
permit (such as a Clean Water Act Section 404 permit, a permit for use of federal lands, or an
ESA incidental take permit), this can trigger NEPA analysis duties. NEPA can be useful in
analyzing the impacts of a proposed wind power project, and potential alternatives, on species
and habitat, and in providing mitigation recommendations. That is, NEPA can add to the
analytic rigor in considering wind power impacts.

E.

Laws Relating to Native Americans

In contrast to the straightforward application of Federal and State wildlife laws to private
land or public (State or Federal) land, the application of such laws to Indian land is more
complex. Not only are the general rules applicable to jurisdiction in Indian country different, but
Congress has also passed specific legislation for particular reservations or States that change
even those general rules. Federal law applies everywhere in Indian country just as it does across
the rest of the United States. State regulatory law generally does not apply on land held by the
United States in trust for Indian tribes or individual Indians, unless Congress has provided
otherwise. The major exceptions are in portions of Oklahoma and lands of certain tribes in the
Northeast, especially in Maine. If a State is administering Federal law elsewhere, e.g., a
delegated program under the Clean Water Act, the Federal agency will generally still administer
that law on trust land within the State. Tribal law applies within the boundaries of the tribe’s
reservation (which is not necessarily the same as the land held in trust for the tribe or
individuals). Tribal law also applies to non-Indians doing business with the tribe (e.g., lessees),
and to air and water flowing across the reservation.

II.

METHODS FOR COMPLIANCE OR AVOIDANCE/REDUCTION
OF LIABILITY FOR NON-COMPLIANCE

The Committee charged the Legal Subcommittee with identifying all existing methods
for compliance and avoidance or reduction of liability for noncompliance with these four
statutes. For each of the primary wildlife statutes identified in the Committee’s Charter—the
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ESA, MBTA, and the BGEPA—we have identified all potentially relevant statutory, regulatory,
judicial, and informal techniques.

A.

Compliance with Section 7(a)(2) of the Endangered Species Act

Except in the extremely rare circumstance where a specially convened committee of
cabinet members excuses compliance,67 there is no method for avoiding compliance with
Section 7(a)(2), although typically only the relevant Federal agencies are liable for
noncompliance. As noted above, Section 7(a)(2) addresses Federal agency actions, but private
landowners or project proponents frequently encounter Section 7(a)(2)’s requirements in the
context of federal permitting or licensing actions, particularly “wetland permits” issued under
Section 404 of the Clean Water Act.
Regulations establish three different processes for compliance with Section 7(a)(2) based
on the degree of impact the Federal agency action may have on listed species or designated
critical habitat. The FWS and NMFS also have published comprehensive guidance on the
Section 7(a)(2) processes in the form of a detailed handbook.68 If the Federal agency finds that
the proposed agency action (in the case of federal permits, both the permit issuance and the
private land use or project authorized by the permit) will not affect a listed species or critical
habitat, the action may proceed without involvement of the FWS in a consultation process.69
Otherwise, the Federal agency typically prepares a biological assessment to determine the effects
of the proposed agency action. If the Federal agency finds that the action is “not likely to
adversely affect” a listed species or critical habitat, the action may proceed if the FWS concurs in
writing (termed “informal consultation”).70 If the Federal agency determines that the action is
likely to affect adversely a listed species or critical habitat (or the FWS does not concur in the
agency’s not-likely-to-adversely-affect determination), the Federal agency and the FWS engage
in what is termed “formal consultation” as prescribed in Section 7(b).71 The formal consultation
process begins with submission of the biological assessment to the FWS and proceeds under
statutory and regulatory deadlines.72
The initial product of formal consultation is a biological opinion issued by the FWS. If
the FWS finds that the proposed action passes the Section 7(a)(2) standards (jeopardy to the
species or adverse modification of critical habitat is not likely), it will so advise the Federal
agency in the biological opinion and then typically suggest “reasonable and prudent measures” to
minimize any impacts of “takes” that might occur. Unlike the voluntary mechanisms for
avoidance of take liability discussed below, the FWS is limited under Section 7(a)(2) to
proposing measures to “minimize” take impacts and may not propose measures to mitigate for
those impacts.73 If the FWS finds instead that the action would result in jeopardy or adverse
modification, it will suggest to the Federal agency “reasonable and prudent alternatives” to the
proposed agency action. 74 FWS regulations limit the degree to which the reasonable and
prudent measures or alternatives may alter the agency action.75
Federal agencies engaged in formal consultation are not required to follow the biological
opinions and reasonable and prudent measures or alternatives;76 however, the agencies seldom
depart significantly from them. If the Federal agencies incorporate reasonable and prudent
measures or a reasonable and prudent alternative in permits, licenses, and the like, then the
authorized parties and certain other affected parties (e.g., the owner of land leased to a permitted

8

project) are also covered (including, as discussed below, granted immunity from certain possible
take of listed species).77
Regulations require reinitiation of the Section 7(a)(2) process for a Federal agency action
in certain circumstances.78 The principal circumstances calling for reinitiation occur: (1) when
the scientific understanding of the action’s impacts on listed species or critical habitat covered by
the original Section 7(a)(2) process changes significantly and results in harsher impacts than
those analyzed in that process; (2) when a new species is listed or new critical habitat is
designated that would be impacted by the agency action; or (3) when (described in
Section II(B)(1) below) the amount of incidental take allowed by an incidental take statement is
exceeded. The reinitiation of the Section 7(a)(2) process may lead to the FWS proposing new
reasonable and prudent measures or alternatives for the proposed agency action.

B.

Avoidance of Liability for Noncompliance with the Section 9 “Take”
Prohibition in the Endangered Species Act

The ESA has a well-developed array of techniques for avoidance of liability for certain
types of “take” otherwise prohibited under Section 9. Because the Section 9 standard is violated
if an agency action or private land use or project takes even a single member of a listed wildlife
species, it is quite stringent. Because the standard applies to all persons, it is also quite pervasive.
In 1982 Congress enacted amendments to the ESA that established the basis for these takeliability-avoidance techniques. In so doing, Congress recognized that few agency actions or
private land uses or projects that occur in the vicinity of a listed wildlife species could be
designed to avoid entirely the possibility of take of even a single member of that species. The
FWS has developed several additional techniques by regulation or practice. These statutory
provisions, regulations, and practices apply to takes that are “incidental” to an otherwise lawful
activity—commonly referred to as an “incidental take.”79 In the following ten subsections, the
subcommittee has described one technique under Section 7(b)(4) for avoiding take liability in
connection with Federal agency actions and multiple techniques under Sections 10(a)(1)(A)
and (B) for avoiding take liability for private land uses or projects.
1.

Incidental Take Statements

The single technique for take liability avoidance for Federal agency actions under
Section 7 is limited to those actions that undergo formal consultation (i.e., actions for which a no
effect or “not likely to adversely affect” listed species or critical habitat finding cannot be made).
Section 7(b)(4) provides that, if the biological opinion issued by the FWS concludes that the
proposed Federal agency action complies with the Section 7(a)(2) jeopardy and critical habitat
standards, the FWS will issue an incidental take statement (“ITS”) to the agency.80 The ITS will
allow a specified amount of incidental take (stated either in number of species members or in
acreage or other measurement of occupied or suitable habitat) over a specified term, if the
Federal agency complies with the reasonable and prudent measures recommended by the FWS.
Should the biological opinion find that the Federal agency action would violate either the
jeopardy standard or the critical habitat standard, the FWS may still issue an ITS if the agency
adopts a reasonable and prudent alternative offered by the FWS. In the case of federal permits,
licenses, or other authorizations, the ITS will grant immunity for the specified incidental takes
not only to the applicable Federal agencies, but also to the permittees, licensees, and certain other
associated parties (e.g., the owner of land leased to the permitted or licensed project).81
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The principal differences between the ITS for Federal agency actions under
Section 7(b)(4) and the permits and agreements with private landowners or project proponents
under Section 10(a)(1)(A) and (B) of the ESA described in the next sections below, are that:
(1) the latter techniques provide critical “No-Surprises” assurances (also described below) and
the ITS does not; (2) the ITS has statutory and regulatory deadlines and the latter techniques do
not; and (3) the Federal agencies assume more of the costs in the formal consultation process that
produces the ITS (even when private land or projects are involved) than in the latter techniques.
2.

Habitat Conservation Plans and Incidental Take Permits

Section 10(a)(1)(B) of the ESA82 authorizes the Secretary to issue an Incidental Take
Permit (“ITP”) that will authorize take of a listed wildlife species by a non-federal landowner
engaged in an otherwise lawful activity covered by a Habitat Conservation Plan (“HCP”). The
ITP will allow a specified amount of incidental take (stated either in number of wildlife species
members or in acreage or other measurement of occupied or suitable habitat) over a specified
term, if the permittee continues to comply with the ITP. The incidental taking of a listed species
must be covered by the HCP and identified in the ITP. An HCP must be included in every
application for an ITP.
In approving an HCP and issuing an ITP, the FWS or NMFS, as applicable, must find
that the taking will be incidental, that the applicant will minimize and mitigate to the maximum
extent practicable the impacts of the taking, that the applicant will ensure proper funding for the
plan, and that the taking will not appreciably reduce the likelihood of the survival and recovery
of the species in the wild.83 The FWS and NMFS have published comprehensive guidance on
HCPs and the incidental take permitting process in the form of a detailed handbook, including an
addendum which sets forth a five-point policy that provides clarifying guidance of these agencies
for those applying for an incidental take permit under Section 10 of the ESA.84 The so-called
“No-Surprises” rule allows a permit holder to negotiate assurances that additional mitigation in
the form of land, property interests, or financial compensation will not be required beyond the
level of mitigation provided for under the HCP, regardless of a change in circumstance during
the period covered by the ITP.85 However, the trade-off for these regulatory assurances is that
the ITP/HCP application process is lengthy. Because granting an ITP is a final Federal agency
action subject to the Section 7 consultation requirement and NEPA, the FWS must consult with
itself and comply with NEPA.86 This may add significant time to the period it takes for a
landowner to submit a HCP and obtain an ITP.
3.

General Conservation Plans

A general conservation plan (“GCP”) allows the FWS to develop a Section 10(a)(1)(B)
conservation plan suitable for the needs of a local area, complete all NEPA requirements for a
Section 10(a)(1)(B) ITP issuance, and then issue individual permits to landowners who wish to
apply for an ITP and demonstrate compliance with the terms and conditions of the GCP. The
development of a GCP is undertaken by the FWS, rather than an individual applicant, and is
ideally based upon a conservation strategy for the species and addresses the needs of the local
community. Basically, the GCP has everything that is contained in a traditional HCP, including
No-Surprises assurances, except the names of the applicant and future permittees. The GCP is
not a substitute for a regional multiple action HCP which a county or other jurisdiction may use.
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Such a large-scale effort would be better developed using the traditional HCP approach because
of the complexity of fully analyzing all activities under a regional multiple action HCP.87
4.

Safe Harbor Agreements

A safe harbor agreement is a voluntary agreement in which a non-federal landowner
works with the FWS to develop management actions that will contribute to the recovery of a
listed species for an agreed-upon time period.88 Management actions can include habitat
maintenance and reintroduction of listed species onto the land. In exchange for implementing
these management actions, the FWS provides regulatory assurance to the landowner by issuing
an enhancement of survival permit pursuant to Section 10(a)(1)(A) of the ESA.89 This permit
provides that property that is part of a safe harbor agreement can be altered and returned to
agreed-upon baseline conditions at the end of the agreement time period, even if it involves the
taking of listed species.90 This permit also may include No-Surprises assurances similar to those
discussed under Section II(B)(2).91
5.

Candidate Conservation Agreements

A candidate conservation agreement is a formal agreement between a non-federal
landowner and the FWS that addresses the conservation needs of candidate or at-risk species.92
The goal of candidate conservation agreements is to prevent the listing of these species. A nonfederal landowner that enters into a candidate conservation agreement with the FWS typically
receives certain regulatory assurances.93 In the case of a candidate conservation agreement with
assurances, the agreement provides incentives for the non-federal landowner to voluntarily
implement conservation measures for candidate or at-risk species. In exchange for implementing
conservation measures that will remove or reduce the threat to candidate or at-risk species, the
FWS provides regulatory assurances (similar to the No-Surprises assurances) to the landowner
by issuing an enhancement of survival permit pursuant to Section 10(a)(1)(A) of the ESA.94 This
permit provides that no additional conservation measures will be required of the landowner if the
species becomes listed in the future, even if it involves the taking of listed wildlife species.95 In
addition, this permit allows permit holders to take wildlife species and modify habitat conditions
to those baseline conditions agreed upon and specified in the agreement.96
6.

Conservation Agreements and Memoranda of Understanding

A few FWS Regions have experimented with a basic contract between the FWS and a
landowner—called a “conservation agreement” or memorandum of understanding (“MOU”)—
which describes land use activities the landowner intends to take and methods the landowner will
use to provide protection for potentially affected listed species. The FWS’ signing of a
conservation agreement or MOU constitutes an agency action which permits the FWS to issue a
biological opinion and ITS which provides incidental take immunity to the landowner as well as
the FWS.97 This technique to secure incidental take immunity was found valid by the Ninth
Circuit Court of Appeals in a citizen suit challenge to the Plum Creek conservation agreement.98
Recently, as a matter of practice, Region 8 of the FWS has settled on the “net conservation
benefit” standard for conservation agreements identical to the standard applied by rule to safe
harbor agreements.99 This technique benefits the landowner by requiring significantly less time
and fewer procedural steps to secure the incidental take immunity than does an ITP, but it lacks
the No-Surprises assurances landowners obtain with an ITP.
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7.

Conservation Banking

Conservation banks are lands that are permanently protected and managed for listed or atrisk species, with the concept modeled on the concept of wetland mitigation banking.100 The
FWS approves these banks to sell mitigation credits to developers who need to offset adverse
environmental impacts elsewhere. Thus, conservation banking utilizes traditional concepts of
supply and demand to facilitate the buying and selling of mitigation credits. By selling
mitigation credits, landowners can generate income, preserve their property, and participate in
conservation management plans. Developers who purchase these habitat or species mitigation
credits are able to offset their negative environmental impacts in one simple transaction.
One instance in which conservation banking can be utilized is to assist in the obtainment
of incidental take permits pursuant to Section 10 of the ESA. In applying for an incidental take
permit, a landowner must submit an HCP that reports actions that will be taken to minimize and
mitigate any adverse impacts on listed species. This mitigation may involve the purchase of
mitigation credits from a conservation bank.101
8.

Section 6 State Cooperative Agreements

Section 6 of the ESA provides for substantial federal funding of State conservation
programs benefiting listed species. Section 6(c) of the ESA authorizes the Secretary to enter into
a cooperative agreement with any State or territory which establishes and maintains an adequate
and active program for the conservation of endangered species and threatened species.102 States
with cooperative agreements approved by the FWS are eligible to receive funds from the
Cooperative Endangered Species Conservation Fund (“CESCF”) established pursuant to
Section 6 of the ESA up to specified limits.
The “adequate and active programs” established by the States to secure funding under the
CESCF are usually skeletal in substance and do not contain provisions for the protection of any
specific listed species. These State programs provide no basis for securing take liability
immunity. However, Section 6(c) does provide for cooperative agreements with States when
“plans are included under which immediate attention will be given to those resident species of
fish and wildlife [and, in a similar provision, for resident species of plants] which are determined
by the Secretary [of the Interior] or the State agency to be endangered or threatened and which
the Secretary and the State agency agree are most urgently in need of conservation programs.”103
If such a species-specific cooperative agreement is developed, the State, and private landowners
or project proponents who enroll in the program, can secure incidental take immunity through an
incidental take statement issued by the FWS. The FWS’ decision to approve the species-specific
cooperative agreement is a Federal agency action that is subject to the Section 7(a)(2) process; if
that process includes formal consultation, the FWS issues an ITS. For example, the State of
Idaho and the Federal government (the FWS and NMFS) are working on a cooperative
agreement specific to listed salmonids in the Snake River basin in which irrigators and private
timberland owners could voluntarily enroll and obtain certificates of inclusion that would secure
for them the immunity of the ITS if they abide by the agreement’s salmon protection provisions.
9.

Section 4(d) Rules

Section 4(d) of the ESA gives the Secretary authority to issue regulations to conserve
threatened species or apply in whole or in part the take prohibition to threatened species. As
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previously mentioned, this authority has been delegated to the FWS and NMFS. While the FWS
has adopted a general blanket rule that extends the Section 9(a)(1) take prohibition to all
threatened wildlife species, it has also retained the authority to remove or alter this general
prohibition for certain threatened species on a species-specific basis.104 Thus, it is within the
jurisdiction of the FWS to provide exemptions for conservation efforts, for example, by
providing species-specific take protection for landowners who pursue certain habitat
conservation measures. However, a 4(d) rule is not easy to obtain, and it is generally very
specific. Moreover, a 4(d) rule only applies to threatened species, as noted above.
10.

Bird Letters

Landowners are encouraged to engage in open communication with the FWS on how to
avoid a Section 9 violation, and the FWS has a history of providing advice and recommendations
to landowners.105 Historically, this advice has been rendered in the form of letters providing
guidelines to avoid take of listed wildlife species or simple declarations of the FWS that it
“believes” the landowner’s property would not provide suitable habitat for particular listed
species or that the landowner’s activity would not likely result in a take of listed wildlife species.
Although these so-called “bird letters” do not as a legal matter preclude future liability, the
expectation is that the government will use enforcement discretion regarding landowners who
have cooperated with the FWS in avoiding the taking of a listed species.106

C.

Liability Avoidance and Mitigation under the Migratory Bird Treaty
Act

1.

Bird Letters and Avian Protection Plans

Like the ESA bird letters, MBTA bird letters are generally enforcement discretion
documents that outline the FWS’ willingness not to recommend prosecution for MBTA takings
if a project proponent agrees to follow certain “best management practices.”107 This enforcement
discretion approach can take several forms, including project-specific letters, general guidance,
and the proffer of enforcement/prosecutorial discretion in avian protection plans. In particular, it
has been used for avian protection plans for power lines prepared by electric utilities and
acknowledged by the FWS.108
2.

Incidental Take Authorizations Pursuant to a Possible New Regulation

The language of the MBTA gives the FWS authority and discretion to adopt regulations
to permit reasonable activities that result in the taking of birds. Congress, in Section 704 of the
MBTA, expressly authorizes the promulgation of regulations that permit the taking of migratory
birds in a broad grant of authority to the FWS.
Pursuant to Section 704, the FWS has promulgated a series of regulations that permits the
taking of migratory birds in many circumstances. For example, as discussed under Section I(B)
above, current regulations authorize the issuance of permits and season limitations for migratory
bird hunting, as well as for a number of other activities that would otherwise be proscribed by the
MBTA, such as falconry, raptor propagation, scientific collecting, take of depredating birds,
taxidermy, take of overabundant birds, and waterfowl sale and disposal. Special purpose
permits, for activities outside the scope of the specific permits, are also available.109
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From this broad Congressional grant of authority in Section 704(a), the FWS may have
the authority to promulgate regulations establishing a new permit that would allow for the taking
of birds at wind energy developments under certain conditions. Although the FWS does not
have express authorization in the MBTA to issue “incidental take permits” as provided in the
ESA, the broad grant of authority in Section 704 seems to allow issuance of such permits should
the FWS choose to exercise this authority in the wind energy and other contexts. This would
require the promulgation of a new regulation by the FWS.
3.

Special Purpose Permits

As an alternative to a new regulation, under current MBTA regulations at 50 C.F.R.
Part 21, “special purpose permits” may be granted when an applicant makes a sufficient showing
of an activity’s benefit to the migratory bird resource or other compelling justification.
FWS regulations provide for migratory bird permits for special purpose activities which
are otherwise outside the scope of standard permits available for such activities as falconry,
raptor propagation, scientific collecting, taxidermy, control of depredating birds, control of
overabundant bird populations, etc.110 According to 50 C.F.R. § 21.27, “permits may be issued
for special purpose activities related to migratory birds, their parts, nests, or eggs, which are
otherwise outside the scope of the standard form permits of this part.” A special use permit may
be issued to an applicant who submits a written application and “makes a sufficient showing of
benefit to the migratory bird resource, important research reasons, reasons of human concern for
individual birds, or other compelling justification.”111
The FWS in very limited circumstances has issued special purpose permits to authorize
incidental take. This approach potentially could be used to authorize incidental take caused by
wind energy projects. For example, a wind energy project theoretically could apply to the FWS
for a special use permit for an incidental take of birds based on a showing that the wind facility
was providing an overall positive benefit to the migratory bird resource, perhaps through
accompanying mitigation measures, or constitutes a situation of compelling justification due to
the benefits of renewable energy generation. To date, however, the FWS has not endorsed such
an interpretation of the special-purpose activity regulation.
4.

FWS Interagency Memoranda of Understanding

Pursuant to Executive Order 13186,112 FWS has worked with over twenty Federal
agencies over the last few years in developing Memoranda of Understanding (“MOUs”) to deal
with possible violations of the MBTA by addressing migratory bird conservation in a proactive
manner and to minimize take of migratory birds. There are currently two official MOUs
between the FWS and Federal agencies, and the FWS hopes to enter into approximately eighteen
more in the future. An MOU does not authorize a take, but it can establish a good faith effort of
interagency communication, give agencies more certainty in their practices, and aid conservation
in the long term. To date, the FWS has not entered into this type of MOU with the private
sector.
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D.

Liability Avoidance and Mitigation under the Bald and Golden Eagle
Protection Act

1.

Special and Incidental Take Permits

As discussed under Section I(C), the Secretary may authorize otherwise prohibited
activities by regulation and the Secretary recently proposed a permit program under the
BGEPA.113
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