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MEETING PURPOSE

For the U.S. Fish and Wildlife Service (FWS) and the Federal Advisory Committee (FAC)
members to provide advice and recommendations regarding revisions to the FWS revised Draft
Land-Based Wind Energy Guidelines (Draft Guidelines), dated September 13, 2011.

MEETING OBJECTIVES

e To discuss the September 13 version of the FWS Draft Guidelines.

e To hear advice and recommendations from the FAC on effective measures to develop
land-based wind energy guidelines.

e To offer the FAC members and the public an opportunity to provide comments on the
FWS revised Draft Guidelines

e To inform the FAC members and the public on next steps, including how they might
prepare written comments to the FWS on the revised Draft Guidelines.
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U.S. FISH AND WILDLIFE SERVICE WELCOME

David Cottingham (U.S. Fish and Wildlife Service [FWS]), welcomed members of the Wind
Turbine Guidelines Federal Advisory Committee (FAC) and thanked them for attending. He
noted that the FAC Charter expires in October and this would be the last FAC meeting. There
were a series of subcommittee meetings held following the July FAC meeting. The full FAC met
via public teleconference August 23 and discussed the various proposals developed by the
subcommittees before offering recommendations to FWS. Revisions were made to the Draft
Guidelines based on public comment and on the FAC recommendations. The revised Draft
Guidelines were posted online on September 13, 2011. D. Cottingham noted that FWS did not
accept the FAC recommendations word for word, and would explain the rationale for doing so.
D. Cottingham also noted that FWS will go to FWS Regional offices for final review. The
Guidelines will then be submitted to the Office of Management and Budget (OMB) for
interagency review and approval.

SERVICE PRESENTATION OF COMMENTS ON DRAFT GUIDELINES
D. Cottingham presented a summary of the major changes made in the September 13, 2011,
Revised Draft Guidelines in response to public and FAC comments (See Appendix C).

D. Cottingham announced that public comment on the September 13 Draft Guidelines will be
accepted until September 23, 2011. Given the need to finalize the Guidelines by the end of the
year, and the extensive opportunities for public comment that have already been provided, the
comment period will not be extended. D. Cottingham then asked the FAC for any clarifying
questions before beginning an in-depth discussion of specific topics. Topics raised by the FAC
included:

o Clarification of FWS position on Avian and Bat Protection Plans (ABPPs). Concerns
were raised regarding a FWS ABPP guidance document that is being considered by some
as mandatory. Jerome Ford (FWS) clarified that FWS is no longer using the document,
as it caused confusion and was never meant to be a regulatory instrument. FWS will
resolve any remaining confusion in Field Offices.

o Clarification of Table 1, including the definition of “communicate” and what information
would be made available to the public. D. Cottingham noted that communication is
meant to be two-ways between developers and FWS. Regarding information disclosure,
the FWS would like to see the results of wildlife studies conducted at project sites.

o Distributed wind energy definitions, Tier 4b, and indirect impacts. The FAC agreed that
these would be discussed in greater detail later in the meeting.

DEPUTY INTERIOR SECRETARY DAVID HAYES & FWS DIRECTOR DAN ASHE

Opening remarks (D. Hayes & D. Ashe):
D. Hayes greeted the FAC and conveyed the greetings of Secretary Salazar. He thanked the FAC

for their efforts and contributions. He noted that the Department of the Interior (Department) was
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looking forward to finalizing the Guidelines and expressed his desire to know the FAC’s views
on the new draft. D. Ashe echoed the Deputy Secretary’s thanks. He noted that the Guidelines
would be enduring and will be the foundation for establishing the wind energy industry
sustainably in the United States.

Opening Remarks (FAC):

Rob Manes (The Nature Conservancy, Kansas) thanked D. Hayes and D. Ashe for their
attendance. He noted that FWS has been commendable in focusing on this issue and working
with the FAC. He noted that issues remain ranging from minor concerns such as carcass
possession permits, to larger issues of habitat studies and communication/coordination with FWS.
R. Manes stated his confidence that these issues can be resolved. He urged FWS to robustly
consider the common viewpoints on these issues within the FAC and consider its
recommendations. The FAC recognizes that the Guidelines are an FWS document, but in
addition, the Guidelines are also the people’s document.

Michael Azeka (AES Wind Generation) echoed his thanks to D. Hayes, D. Ashe, and the FWS,
for working with the FAC. M. Azeka noted that he was encouraged that FWS would finalize the
Guidelines soon and was not aware of any remaining issue that was fundamentally irresolvable.
While he remains encouraged he expressed concern that federal lands have become the most
expensive and risky route to pursue wind energy. He cited several reasons, including new
policies and legal risks, why developers have begun to avoid federallands. Additionally,
developers have found that voluntary tools such as ABPPs, while sometimes helpful, have
become required regardless of the level of risk at a proposed project.

Response (D. Hayes & D. Ashe):

D. Hayes thanked the FAC for their presentation. He agreed that the process needed to reach a
conclusion and while he hoped for consensus, the important point is that FWS has the benefit of
the FAC’s advice. D. Hayes agreed that the Guidelines are the people’s document, in that the
Guidelines will set the tone for all wind energy projects in the United States. The Department
and FWS are eager to get final Guidelines out to create certainty and end this period of anxiety
for all parties. However, it’s important to note that the Guidelines canbe changed and improved
as we go forward.

In response to M. Azeka’s concerns, D. Hayes emphasized the Department’s interest in
developing renewable energy on public lands. Last year the Department approved 4,000 MW of
renewable energy and plans for similar installation this year. However, there are legal
requirements when managing the public’s land. Where the Department is committing the
public’s resources, a degree of scrutiny is necessary. Likewise, taxpayers are owed appropriate
rents for the use of public lands. D. Hayes indicated that he and the Secretary truly value the
FAC’s mput and encourage responsible renewable energy development on public and private
lands.

D. Ashe agreed that the process to develop energy on public lands is appropriate. The Guidelines
should help bring certainty to wind energy development on public lands.
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Further Discussion (FAC, D. Hayes & D. Ashe)

ABPPs: The FAC discussed ABPPs and their perceived regulatory burden for wind energy
developers. Some FAC members felt that the issue was rooted in terminology. Because ABPPs
are currently required by the Bureau of Land Management for wind energy projects on their
lands, there is confusion when the same term is used to describe voluntary plans on private lands.
There was concern that ABPPs are becoming an approval process, even on private lands.

D. Hayes stated that some projects would benefit from an ABPP, while others may not. D. Ashe
stated that training on implementation of the Guidelines will be important. FWS agrees that
ABPPs are voluntary on private lands. There are examples of other “plans” that FWS does not
approve and have not become regulatory, e.g., Migratory Bird Conservation Plans. FWS staff are
able to make the distinction between regulatory and non-regulatory plans.

Implementation: It was noted that after discussions with FWS, the most important factor in
renewable energy development is the need to know the rules of the game. An ombudsman or
other leadership involvement would be helpful in implementation. A hope was expressed that
future guidance-developing processes for other renewable energies would be accomplished in a
shorter time frame. Much of the Guidelines can be applicable to other industries.

D. Hayes responded that he agreed that the general process outlined in the Guidelines should be
applicable to other forms of renewable energy development on public and private lands.

Sage grouse and prairie chickens: A concern was raised about the public’s perception that the
listing of sage grouse and prairie chickens is the only way to protect it.

D. Ashe noted that FWS will protect these species on private and public lands. The species has
been a candidate for listing for over 10 years and only now are conservation efforts becoming
organized across state boundaries. FWS doesn’t view listing a species as the preferred way or the
only way to protect a species and we hope to catalyze an effort to address this. D. Hayes agreed
and added that these Guidelines will help all avian species that have potential interactions with
wind turbines.

Recognition of past leaders: A FAC member acknowledged the contributions of Dave Stout,
U.S. Fish and Wildlife Service, and Abby Arnold, American Wind Wildlife Institute.

Closing Remarks (D. Hayes & D. Ashe):

D. Hayes hoped the FAC would continue to provide their valuable input into this process. D.
Ashe echoed D. Hayes’s appreciation and agreed that FWS needs the FAC’s and the public’s
feedback on the implementation process. He thanked the FAC for their public service.
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DISCUSSION OF ISSUES

Adaptive Management

Summary: Some FAC members expressed concern that adaptive management makes wind
energy projects exceptionally hard to finance because of the unpredictability of adaptive
management measures.

Discussion:

Specific concerns of wind energy developers regarding adaptive management include:

* Those applying the Guidelines must understand that adaptive management should not
be commonplace.

=  The open-ended nature of adaptive management could be abused. Developers need
to have an understanding of what measures may be asked of them post-construction,
otherwise projects cannot be financed.

The term “adaptive management” has different meaning to developers and to FWS, and
the term is not used consistently within the draft Guidelines. For example, the glossary
uses the passive adaptive management definition but the term as used in the Guidelines is
active adaptive management. This leads to confusion and will need to be addressed.

FWS field staff want wind energy developers to commit to adaptive management before
the project is constructed. Developers are looking for triggers as to when adaptive
management measures will be required.

Suggestions:

Add a statement in addition to page 22 stating that adaptive management is not typically
recommended across the board. Capitalize the term to send people to the glossary or
refer to the definition. Further characterize adaptive management throughout the
document.

Where the Guidelines indicate concern over mitigation, identify 1) that mitigation is
uncertain when there are potential significant impacts; and 2) who should contributing to
adaptive management and how.

FWS should fund adaptive management.
Wind energy developers should consider adaptive management “insurance”.

Training of FWS staff'is necessary. Atthe moment, field staff are requesting upfront
mitigation and consider adaptive management later.
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Suggested rewording on Page 78, Line 27: “adaptive management or additional
mitigation as necessary” (as opposedto “and”).

FWS Response (J. Ford, D. Cottingham): FWS responded that it needs to retain flexibility in
how adaptive management is applied. FWS agreed that operational modifications should not
generally apply when projects are well sited.

Mitigation

Summary: The FAC raised questions regarding defining mitigation and how it relates to
adaptive management, and discussed how best to characterize the relationship in the Chapter 8
language.

Discussion:

It was noted that adaptive management is a process and mitigation is anaction. The
Guidelines represent a “passive” adaptive management approach.

It was noted that the Endangered Species Act separates “minimize” and “mitigate” into
two distinct terms. The FAC decided to use the term “compensatory mitigation” because
you could speak of minimization and mitigation as separate terms. There are sections of
the Draft Guidelines where the terms are used inconsistently.

A FAC member recalled that the FAC did not want the concept of mitigation to be
constrained to the FWS 1981 Mitigation Policy definition. Page 104, lines 4-11 focus on
mitigation occurring on-site. However, the same paragraph discusses starting with on-
site mitigation, and then considering off-site.

Suggestions:

It was suggested that adaptive management only be mentioned once where the term is
defined and described how it should be used and how it relates to the implementation of
the Guidelines. Clarify that because the tiered process is an expression of passive
adaptive management, the decision made at various points throughout the process is
whether or not mitigation is needed. Another FAC member suggested going back to the
FAC’s original discussion of the 1981 Mitigation Policy found in the March 2010
recommendations on page 104 lines 4-11, and 17-18.

Line 6 of the introduction: include reference to avoid, minimize, and mitigate.
A suggestion was made to add “significant” on page 104, line 21.

The 1981 Mitigation Policy does not address situations where species are in peril, but
their habitats aren’t at risk (e.g., Indiana bat). Research into migration patterns of the
Indiana bat cannot be considered mitigation according to the 1981 Policy. The
Guidelines should include this type of illustrative example.
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e It was suggested that Lines 13-17 be removed, but, keeping lines 4-11 is important for the
states and is a succinct summary of compensatory mitigation concepts.

FWS Response (D. Cottingham): FWS agrees that adaptive management is a process as
opposed to an activity. The beginning of Chapter 8 explains mitigation with the appropriate
amount of detail.

Salvage Permits

Summary: Some FAC members expressed concern over the mention of salvage permits for
wind energy into the Guidelines. Some members of the FAC did not see the benefit of
specifically referencing these permits and not others. Additionally, some had never heard of the
specific permit named in the Draft Guidelines. Concerns were raised as to how the permits and
the self-reporting involved would be regarded by law enforcement officials.

Discussion:

e [t was asked why salvage permits and no other permits are discussed in the document. It
could appear as though it’s the only permit required.

e The requirement that developers send fatality data to law enforcement officials without
knowing how it is being interpreted is self-incriminating.

e [t was explained that post-construction monitoring can be done without picking up
carcasses. Inthe event that a fatality is discovered, the local game agency is typically
contacted to remove the carcass.

Suggestions:

e The section could be edited to explain that if a developer plans to pick up carcasses, a
permit is necessary.

e Add somewhere early in the Guidelines that “appropriate permits should be obtained”.

e Remove the permit reference from the Guidelines given that the Communications
Protocol includes developers sharing post-construction monitoring results.

FWS Response (J. Ford, D. Cottingham): The permit mentioned on page 73, line 24 was
created as a special purpose permit for wind energy so developers can pick up carcasses. From
the law enforcement standpoint, developers and FWS need to trust one another. FWS realizes
that wind energy facilities are going to result in take. FWS does not intend to use information
given in good faith as incriminating evidence.

Community Scale and Distributed Wind Energy

Summary: The FAC asked whether or not distributed and community scale wind energy should
remain under the purview of the Guidelines, and if so, to what extent.
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Discussion:

e All developers have obligations under federal law; however, distributed wind energy
should not be subject to the full purview of the Guidelines.

e Tiers 1 and 2 may be reasonable for distributed wind, but the cost of Tiers 3 and 4 may
become prohibitive.

e Even one poorly sited turbine could have significant wildlife impacts. Distributed wind
should not be exempt from the Guidelines.

Suggestions:

e Replace “may also apply” with “would be to the benefit of”.

e Edit section to reflect that in most situations, distributed wind energy projects would only
need to go through Tiers 1 or 2.

e Leave the language asis. The Guidelines are voluntary and are designed to lead to the
appropriate level of evaluation.

e FWS staffand distributed generators should be trained in the appropriate applicability of
the Guidelines.

FWS Response (D. Cottingham, J. Ford): The Guidelines are mainly intended for industrial
scale wind energy development. FWS cannot provide an exemption from following statutory
requirements. Because the Guidelines are not regulations and are voluntary, there is nothing to
force those considering distributed wind energy to adhere to the Guidelines. FWS will ensure
that distributed wind energy will be discussed in training.

Avian and Bat Protection Plans (ABPPs)

Summary: The FAC remained concerned with the ABPP section due to the fact that although the
Guidelines refer to ABPPs as voluntary, they have been made mandatory by others in certain
situations (e.g.,on Bureau of Land Management land).

Discussion:

e Concern was expressed that as long as there are ABPPs that are regulatory and ABPPs
that are non-regulatory, the regulatory policy is going to be applied in all cases. It’s
unclear whether this can be prevented from happening through training.

e [t was noted that FWS routinely asks for ABPPs. Regardless of what the document is
named, developers should be able to provide documentation, in whatever format, of
adherence to the Guidelines.
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Suggestions:

e ABPPs should have limited use and, at the earliest, should be considered after project
proponents have developed a study agenda and access to the proposed site.

e Renaming the document would help, especially removal of the term “plan”.

e The document ought to describe how the developer has and will adhere to the Guidelines.
On page 106, line 21, include the means by which a developer describes the
documentation, as opposed to specific examples.

e Tier 2 is too early in the process to use the word ‘likely’.

e Retain elements of ABPPs in Tier 2 in the case that preliminary data show that a project
site may have significant adverse impacts.

FWS Response (D. Cottingham, J. Ford): FWS could choose an alternate name for the
document, but the content will remain the same. On private lands, FWS does not require
developers to present a comprehensive package of documentation before you move from Tier 3 to
development. However, on public lands, other agencies may have additional requirements that
include FWS approval on the strategy a developer employs to mitigate for wildlife impacts,
including habitat impacts. In those cases, it may behoove a developer to present such a
comprehensive package for documentation purposes.

Plant Communities of Concern

Summary: The FAC discussed the inconsistent references to “plant communities of concern”
throughout the Guidelines, the definition of the term, and what developers might be asked to do in
cases where a project may impact “plant communities of concern”.

Discussion:

e [t was noted that the second bullet under Tier 2 references plant communities that may
provide habitat for species of concern. Itis unclear how this section related to species of
habitat fragmentation concern.

e It was noted that the Guidelines need to be consistent when discussing plant
communities. The term was intended to include species of state or federal interest. The
terminology is being confused between some official status for a plant, habitats that are
for species, and wide-range habitats.

e A FAC member recalled that the intent was for “plant communities™ to describe a
collection of interactive species.

e FWS was urged to give serious consideration to this section, as it could lead to projects
being abandoned. In Tier 2, the reader needs to realize that there are some communities
that should be avoided as opposed to those for which compensation is a possibility.
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e The term “species of concern” will capture other important plants not considered as
“plant communities of concern”.

Suggestions:

e Define “plant communities of concern” in the Guidelines where it is introduced in Tier 2,
Question 3.

e Return to the FAC recommendations language and leave the reference only in Tier 2,
Question 3, and remove similar but inconsistent terms from the Guidelines. The question
should retain reference to the Natural Heritage Database rankings.

e [t is unnecessary to include plant communities of concernin Tier 4 because questions
relating to avoiding or mitigating for plant communities of concern should already be
answered.

e ‘“Plant communities of concern” doesn’t need to be an official, defined term.

e Page 64, line 22: The use of the word “coordinate” in the Role of the Service section
implies moving together in hand-in-hand. This is inconsistent with the rest of the
Guidelines. “Coordinate” should be replaced with “communicate.”

e Page6l,line 11: The sentence should read, “if the indirect impacts resulted from habitat
fragmentation.”

FWS Response (D. Cottingham, J. Ford): FWS will address any confusing or inconsistent use
of terms related to “plant communities of concern” and will consider how that term might be
defined. FWS intentionally used “coordinate” at Page 64, line 11. It is appropriate for the
developer to work more closely with FWS once pre-construction studies are completed and the
project is ready to move forward with construction. The process will remain developer-driven.

Eagle Conservation Plan Guidance

Summary: The FAC discussed the relationship between the Draft Eagle Conservation Plan
Guidance (ECPG) and the Guidelines, and to what extent the Guidelines should reference the
Draft Guidance.

Discussion:

e Page 52, lines 16-17: Some felt that it is premature to discuss the Draft ECPG in the
Guidelines.

e A FAC member found it alarming to have to follow the Draft ECPG, when developers
don’t yet know what the permit looks like. Developers are getting mixed messages from
FWS field offices.

e A concern was raised about the ECPG requirement for seven years of monitoring. To ask
a fully permitted developer to go back and do seven years of monitoring is unreasonable.
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e The ECPG and the Guidelines do not align.

Suggestions:
e Remove reference to the Draft ECPG.

e Ifthere is likely use of an area around an eagle nest, available literature should be used as
opposed to the ECPG. A biological justification for the radius around the eagle nest is
necessary.

e The literature for the one mile radius has already been developed with the ECPG.

FWS Response (D. Cottingham, J. Ford): Ifthe Guidelines are to be an enduring document,
they need to refer to relevant permits. The Draft ECPGis currently effective and is in use. FWS
canissue Incidental Take Permits and provide information about obtaining such permits. FWS is
developing training that will improve consistent implementation of the ECPG. FWS also intends
to amend the regulations to extend the term of the permit from five to 30 years. Until these
changes are made and training is complete, an FWS Strike Team at the national level works with
FWS Regional offices to ensure that permits are issued consistently.

TIER 4a — Fatality Monitoring

Summary: The FAC discussed the fatality monitoring durations provided in Table 2. Opinions
expressed included that the duration and intensity of fatality monitoring should be based on
apparent risk, and that in most circumstances where there were no unanticipated significant
impacts, two years of monitoring is sufficient.

Discussion:

e [t was noted that the duration of monitoring depends on confidence in the monitoring.
Two years should be enough if the results are consistent. If, after two years of
monitoring, impacts remain that mitigation efforts haven’t adequately reduced, Tier 5
studies will be the next step to experiment into how to reduce impacts.

e Another FAC member further agreed that the table locks in three years of monitoring
where instead it may be best begin mitigation. The purpose of monitoring is to confirm
the accuracy of predicted impacts. If the prediction was accurate, developers need to
determine whether mitigation is adequate.

e [t was noted that the nature of the risk is also important. For example, duration of
monitoring might vary given the possibility of risk to large numbers of birds and bats,
versus the possibility of take of a rare species, which might happen only once every five
years.

Suggestions:

e Page 71, add citation to Strickland et. al.
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e Pages 69— 70 refer torisk as identified in Tier 3, but the Tier 3 decision points are
framed in terms of probability rather thanrisk. This should be made consistent.

FWS Response (D. Cottingham): FWS agrees that the success of monitoring depends on the
intensity and frequency and the subject species. There are instances where more than two years
are appropriate and possibly instances where fewer years are needed.

DAY ONE PUBLIC COMMENT

Kelly Fuller (American Bird Conservancy)

The American Bird Conservancy (ABC) is interested to see that there is a new FAC member,
despite the fact that we were told that the FAC would not be accepting any new members. We
consider ourselves on the outside and we’re watching what’s going on and it will affect more
people whom are not at the table. Our concerns are as follows:

1) Since the agency needs to wait on interagency review, extend the public comment. It
looks bad and it makes FWS look bad.

2) ABCremains concerned about the legal assurances language. More comments will be
provided after the discussion tomorrow.

3) Will the FWS comment on the statement about the ECPG being replaced/renamed?

4) How will the eagle permits be changed from five years to 30 years? Will it be a
rulemaking with public comment?

5) Apparently people are thinking about unthinkable sites and there are irresponsible
developers who are going to do bad things. We want these guidelines to prevent projects
in sites that are just not good. The most effective way to deal with this is simply to not
site in inappropriate places.

FWS Response: FWS will seek to change the permit duration from five to 30 years via a
proposed rule that will be opened to public comment.

Mark Skolnicki (Black Swamp Bird Observatory)

We are already seeing evidence that less responsible wind companies may stain the wind
industry. Small scale turbine projects in highly sensitive habitats have been anissue. There are a
number of these projects that could be really bad for the reputation of the wind industry and for
wildlife. There are examples of projects where there were repeated problems regardless of state
involvements, because there are no standards. Iagree that all developers should have to involve
FWS early, atleast at Tier 1 or 2. There are a few minor suggested edits that we’ll propose. In
the meantime, we agree that larger companies may be able to exert peer pressure to keep their
peers in line in order to minimize impacts to birds and bats. We want to expand renewables, but
in non-sensitive areas.
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Ned Dikmen (Great Lakes Boating Federation)

I represent 4.3 million Great Lakes boaters. also serve as a member of the Sportfishing and
Boating Partnership Council (SFBPC) with the Department of the Interior. I wish to inform you
of our grave concerns for the planned initiatives involving the installation of hundreds of wind
turbine farms along the shores of many coastal municipalities around the Great Lakes. Even
though all designs are still under review, it is our understanding that these farms will be installed
within 7 miles from the shoreline of large-scale municipalities where the majority of boaters
venture out from their marinas on their summer outings.

I have had some conversations with wind turbine manufacturers who seemed more than eager to
pacify recreational boaters' voice of opposition to the wind turbine farms planned to be staged on
Lake Erie and Lake Michigan. We have informed wind turbine manufacturers that it is not the
intent of the boating community to accept piecemeal developments. This particular development
should be resolved and agreed upon by the governors of all the 8 member states of the Great
Lakes Basin Compact.

There is a huge body of boaters between the U.S. and Canada numbering more than 4.3 million
who contribute an economic impact of $9 billion on an annual basis. Under adverse conditions,
boaters have been known to pick and abandon their mooring harbors and host cities en masse and
situate elsewhere, as it happened in Chicago in mid-'80s during the Harold Washington
administration. This scenario can easily happen when boaters are exposed to adverse conditions
of sound and visual pollution, from the wind turbine farms in their outings.

The Great Lakes have been recognized as sanctuaries and boaters who have chosen this
recreational lifestyle on these bodies of water that comes with a hefty price tag. It remains their
last bastion in the arena of freedom havens, where there are no obstructions to set limits. The
sound pollution, coupled with that of sight, can be very foreign and intimidating to the joy of this
sport and family recreation. Another consideration is that these turbines may jeopardize the $7
billion sport fishing industry. 73% of these boaters sportfish.

I will conclude my remarks by stating that as much as the boating community is aware of the
environmental benefits in this renewable energy resource of wind turbines, they will have to be
convinced that no available land is left near and adjacent to water's edge for the staging of these
wind turbines on offshore locations.

DAY 2: CONTINUATION OF DISCUSSIONS OF ISSUES

TIER 4b - Habitat

Summary: The FAC discussed whether habitat monitoring should focus on species of habitat
fragmentation concern or the habitats of species of concern. Some FAC members were
concerned about broadening this category due to significant cost increases. Discussions included
how to clarify what monitoring would be expected of developers and the scope of Tier 4b.

Discussion:

e [t was noted that in Tier 4b, Questions 1 and 2 are inconsistent with the description found
n the section.
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e Page 80: It was noted that Question 1 is more consistent with a Tier 5 study. The
question may lead readers to think a Tier 5 study is necessary.

e Page 78: It was noted that “species of concern” are mentioned, but the section goes on to
discuss “species of habitat fragmentation concern”.

e Some FAC members recalled that Tier 4b was intended by the FAC to include
consideration of species of habitat fragmentation concern, and not habitat for species of
concern. The focus should be on those species that are most susceptible. There is no
legal requirement for developers to study habitat fragmentation impacts for any non-
listed species.

e The FAC discussed the list of species of habitat fragmentation concern. It was noted that
the list should not be created ad hoc, but must be a pre-existing list. Others noted that the
State Wildlife Action Plans would be a good starting point for such lists.

Suggestions:

e The text should be conformed to the table.

e Tier 4 should include monitoring to assess mitigation that has been conducted for
significant adverse impacts.

e Page 79, line 7: Add: “if significant adverse impacts were predicted for species of
concern, and a project was altered to mitigate for adverse impacts, were those efforts
successful?”

e Recognize that some species may suffer habitat loss that is significant to that population,
even if they aren’t species of habitat fragmentation concern.

e Page 80, line 7: Should be “species of concern”, not just federally listed species.

FWS Response (D. Cottingham): FWS split fatality monitoring and habitat fragmentation into
two sections, Tiers 4a and 4b. FWS expects that in Tier 4b, the developer would conduct
monitoring when species of habitat fragmentation concern are present, and explain how they have
been affected. Tier 4 is designed to assess if mitigation is adequate, and if so, then Tier 5 studies
should be unnecessary. FWS will seek out existing lists from state and federal agencies that
discuss species affected by habitat fragmentation.

Tier 5

Summary: The FAC discussed the inconsistency between the instructions of Tier 3 and Tier 5.
Some FAC members sought clarity on what studies are expected in each Tier (e.g., demographic
data collection and monitoring vs. research and landscape scale monitoring).
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Discussion:

Page 78, line 24: An inconsistency was noted. The Guidelines state that Tier 4b studies
should be conducted if Tier 3 studies indicate significant indirect impacts to species of
concern. However, Tier 3 indicates that further studies are unnecessary unless you
expect the project to have any significant impacts.

Suggestions:

Page 83, line 27: Strike “Tier 3” and instead use “post-construction mitigation measures”
because habitat fragmentation studies are not conducted in Tier 3.

Pages 81-83 and Page 84, line 11: Pages 81-83 discuss Tier 5 studies, however Page 84
line 11 focuses on demographic effects. Clarify that developers should conduct
demographic studies when appropriate. Many Tier 5 studies will not require
demographic information.

Page 84, lines 2-10: Retain the first sentence and the last two sentences as a reference to
Tier 4b and remove the example on lines 4-7.

FWS Response (D. Cottingham): FWS will address the noted inconsistencies and will qualify
the circumstances when demographic information is relevant.

Definitions

Summary: A number of changes were suggested in the glossary. In particular, the FAC
discussed the definitions of “species of habitat fragmentation concern” and “significant”. The
FAC suggested a modified version of the National Environmental Policy Act (NEPA) defmition
of significant.

“Species of Habitat Fragmentation Concern’

>

Discussion:

Page 33, Question 5: It was one FAC member’s understanding that the FAC had
recommended removing “developer or”.

Another FAC member indicated that some federal funding requires states to have a State
Wildlife Action Plan (SWAP) that includes a discussion of risks to certain species. This
was supported by an attendee with the Association of Fish and Wildlife Agencies, who
further indicated that SWAP species lists could be narrowed to species of habitat
fragmentation concern, subject to change as new research becomes available.

It was indicated that developers are most likely seeking an explicit list of species of
habitat fragmentation concern.

Suggestions:
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¢ Recommend using “determined” instead of “found”.

e  The use of the term “independently” was important and it has been deleted in the current
draft. The intent of use of the term was to avoid ad hoc findings.

e The term “independently” could also be taken to mean that states must conduct research
on their own and should not be added back to the defmition.

e There may needto be a method identified for updating lists as time goes on and impacts
to habitat increase.

“Significant”
Discussion:

e One FAC member recalled the history of the development of the definition of
“significant.” Originally, FWS indicated that they needed to follow the NEPA definition.
FWS has now indicated that they can’t use the NEP A definition, however NEP A
definitions are used throughout other parts of the Guidelines. The newly proposed
definition, in this FAC member’s opinion, is nonsensical. There is an existing
understanding of the NEPA definition through jurisprudence.

e It was opined that the NEPA definition is also unclear and not much more helpful than
the newly proposed defmition.

e It was noted that the newly proposed definition fails to mention who will determine
significance. The lack of clarity in the definition will lead to disagreement between
parties.

Suggestions:
e Retain the NEPA definition. “As it relates to species” could be added.
“Species of Concern”

Suggestions:

e Page 120, line 5: Delete second to the last word, “and”. \

‘“ »
Sage grouse

Suggestions:

e Page 118, line 36: End the sentence at “grouse” — the information regarding distribution
is inaccurate.

FWS Response (D. Cottingham, J. Ford): Itis apparent that lists of species of habitat
fragmentation concern are currently not consistently available. FWS will work with states to
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develop these lists. FWS cannot use the NEP A definition of “significant” in part because it is
used in the Guidelines as a modifier of impacts to species of concern, which includes federally
listed species and migratory birds. NEPA is focused on significance for a variety of impacts,
however the ESA and MBTA have different standards. Regional comments also note that data do
not exist to determine population scale impacts for most species. The newly proposed definition
describes the term as it is used in the Guidelines. However, FWS will consider use of the NEPA
definition.

Best Management Practices

Suggestions:

e Page 96, lines 21-22: Add “consistent with landowner agreements” because landowner
agreements sometimes require that developers not remove newly installed roads upon
decommissioning.

e Page 100, line 12: In agreements with landowners, developers are typically obligated to
remove foundations to 3 feet below grade so the pedestal for the turbine tower can be
removed easily. This is sufficient for future agricultural use of the area.

Role of the Service (Enforcement Discretion)

Summary: A FAC subcommittee met in the morning to discuss the enforcement discretion
language on pages 12 and 13. The language was then presented to the full FAC and the public for
discussion. The FAC agreed to recommend the language to FWS. The full language read aloud
at the meeting is as follows:

Consideration of the Guidelines in MBTA and BGEPA Enforcement

The Service urges voluntary adherence to the guidelines and communication with the Service
when planning and operating a facility. While it is not possible to absolve individuals or
companies from MBTA or BGEPA liability, the Office of Law Enforcement focuses its resources
on investigating and prosecuting those who take migratory birds without identifying and
implementing reasonable and effective measures to avoid the take. The Service will regard a
developer’s or operator’s adherence to these guidelines, including communication with the
Service, as appropriate means of identifying and implementing reasonable and effective measures
to avoid the take of species protected under the MBTA and BGEPA. The Chief of Law
Enforcement or more senior official of the Service will make any decision whether to refer for
prosecution any alleged take of such species, and will take such adherence and communication
fully into account when exercising discretion with respect to such potential referral. Each
developer or operator will be responsible for maintaining internal records sufficient to demonstrate
adherence to the guidelines and response to communications from the Service. Examples of these
records could include: studies performed in the implementation of the tiered approach; an internal
or external review or audit process; an avian and bat protection plan; or a wildlife management
plan.
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Discussion:

e A member of the subcommittee reported to the full FAC that the revised language that
the subcommittee developed is language that they felt would be acceptable to the
Department. The new language was read aloud.

e No concerns or further edits were raised by FAC members.

FWS Response (D. Cottingham): FWS enforces MBTA and BGEP A but this document is also
a statement of fact as to how law enforcement will setup its priorities. This language urges
voluntary adherence to the Guidelines, and this should be a strong signal to encourage
cooperation. FWS will consider the proposed language.

Communications Protocol

Summary: The FAC discussed whether the Communications Protocol adds responsibilities to
the developer. Clarity regarding the “on-ramps” language was requested.

Discussion:

e Multiple FAC members felt that the language on page 72 of the March 2010 FAC
recommendations is clearer than Page 15 of the current draft Guidelines.

e [t was noted that “advise project operator on study design” should mean FWS providing
feedback on a plan proposed by the developer, and not the FWS developing the plan
themselves.

Suggestions:

e Ensure that the textis consistent with the table in use of “communicate” versus
“coordinate”.

e Page 15, line 19: Add applicable BMPs.

e Page 13, line 13: Reincorporate the language from the March 2010 FAC
recommendations.

e Insert the concept of “on-ramps” before Table 1.

e Page 13, line 13: This section on voluntary adherence is limited only to projects
commencing after the effective date of the Guidelines. Reinsert two lines regarding
voluntary adherence from page 72 of the FAC recommendations.

FWS Response (D. Cottingham, J. Ford): FWS will clarify that the intent of the
Communications Protocol is not to burden developers, but to create opportunities for
collaboration. FWS will make clear that operating projects can adhere to the Guidelines should
they so choose. FWS used the verb “advise” in the Communications Protocol because FWS has
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the biological expertise that many companies may lack. FWS is able to provide advice or
feedback on project plans.

Implementation & Training

Summary: FAC discussions included implementing a phase-in period, timing of the Guidelines’
finalization, and training.

Discussion:

e It was noted that developers need time to digest and interpret the Guidelines. States and
counties may adopt the Guidelines immediately. Financers of wind energy projects are
going to hold developers to the Guidelines as well.

e [t was also noted that the process of developing the Guidelines has been well publicized
and most wind energy developers are aware that they will be coming out soon.

e Communication with FWS and preparedness to implement the Guidelines is a concern.

e [t was noted that the process remains developer-driven and is not different from what
developers have been doing all along. FWS already responds and provides feedback.
The Guidelines are more for industry than for FWS because they provide the questions to
ask and direction on how to do the work.

Suggestions:

e Training will be necessary to ensure FWS staff provide appropriate feedback. Field staff
should not focus on interpreting the Guidelines, but on providing feedback and advice on
the questions asked by industry.

FWS Response (D. Cottingham): The Guidelines will be implemented upon publication and
training will begin within six months. It behooves all practitioners to begin using the Guidelines
as soon possible. Multiple entities have offered to assist FWS with training. FWS staff are
knowledgeable and will be ready to implement the Guidelines. The Communications Protocol
was developed to aid the reader in ascertaining what interactions with FWS to expect. FWS will
consider language changes with regard to ministerial requests.

Eagle Permits

Summary: The FAC sought clarification on what will trigger the need to seek a permit for eagle
take. There was also concern that this section was misplaced in the Guidelines.

Discussion:

e Page 13, lines 3-7: Some felt the FAC recommended language more clearly distinguishes
between those projects that should apply for eagle permits and those that should not. The
current language on page 13, line 6, “is not anticipated,” is unclear. It would be better to
use the same language used in the 2009 eagle permit rule.
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e Two differing concepts related to eagles that need to be harmonized were noted. First,
the Guidelines say that if take is likely to occur, you should seek a permit. The
Guidelines also say that if eagles are present and likely to be affected, developers should
create an Eagle Conservation Plan and perhaps seek a permit.

Suggestions:

e Page 13, line 3: Suggested language was provided to replace current paragraph, “These
considerations are inapplicable if take of eagles by a wind energy project is likely to
result, in which case the developer should refer to the take permit requirements of CFR
22.26 and 22.27.”

e Use the term “likely to result” consistently throughout the Guidelines.

e Following the same logic used in the organization of the Endangered Species Act section,
the discussion should be moved to page 10.

FWS Response (D. Cottingham, J. Ford): FWS will edit the Guidelines to mirror the language
from the 2009 eagle rule, and will consider where best to include this information within the
Guidelines. FWS will provide further clarification that if a project is likely to take eagles,
developers should apply for a permit.

Other Topics

Summary: FWS addressed any remaining concerns raised by the FAC. For the purpose of
clarity, the FWS response has been included under each discussion point below.

e The FAC’s recommended communications protocol made clear that the nature of
discussions between FWS and the developer should be productive back-and-forth rather
than semi-threatening law enforcement statements. FWS should ensure that key concepts
such as this are not left out of the Communications Protocol.

FWS Response: FWS will review the FAC recommended protocol to see whether any
additional concepts should be added to the FWS Communications Protocol.

e Page 13, Line 26: A FAC member recommended inserting “insufficient adherence to
Guidelines” to replace “compliance with Guidelines.”

FWS Response: FWS will ensure that the term “compliance” is not used in any
mappropriate context throughout the Guidelines.

e Page2l, lines 16 and 24: The term “coordinate” is used in several instances where the
term “communicate” should be used instead.

FWS Response: FWS understands the sensitivities related to using the term
“coordinate” and will evaluate the appropriateness of its use throughout the Guidelines.
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e Page 23: Ensure that the section on coordinating with other federalagencies clarifies that
this should be done by developers when applicable.

e Page 35, lines 19-28 and page 36, lines 1-6: The first potential outcome of Tier 2 is
problematic because most of the information needed would not be available at Tier 2.
May be more appropriate to include at Tier 3.

FWS Response: FWS will consider whether to move this discussion.

DAY 2 PuBLIC COMMENT

Kelly Fuller, American Bird Conservancy (ABC)

Thank you to FWS and DOI for this opportunity to comment. Thank you to both entities for the
current eagle guidance which ABC largely supported in its public comments. Regarding best
management practices, my organization recommended we go back to the FWS version rather than
the FAC version and we were glad to see those changes. Listening to what was said about that
today, we’re going have to think about what the ultimate use of the land it’s going back to
regarding BMPs, as well as private versus public lands. For instance, if the land is going back to
corn and soybeans, then it’s not as important that you have the foundation come out. Ifthe intent
is for land to go to conservation use, you wouldn’t be able to revegetate if you only go down three
feet. We should give flexibility and be sensitive to costs, but you don’t want the only option after
decommissioning to be conversion to agricultural land. I have two questions: 1) What feedback
have you received from the Department of Justice (DOJ) in regards to the enforcement discretion
language; and 2) What metrics will FWS use to determine whether these Guidelines are
successful?

FWS Response: FWS intends to circulate the enforcement discretion language that was agreed
upon on our website as soon as possible.

FINAL FWS REMARKS (D.COTTINGHAM, J.FORD)

D. Cottingham described the Land-Based Wind Energy Guidelines as voluntary, but setting
comprehensive standards in terms of process and substance. He thanked the FAC and the
members of the public who have been involved in the development and review of these
Guidelines over the past four years. He explained that the Department and FWS have gone
beyond the typical process of releasing a single draft for public comment and then coming out
with a final. FWS has engaged closely with the FAC and the public. He expressed his belief that
the Guidelines, implemented by FWS with our partners, will benefit bird and bat conservation
and maintain FWS conservation standards.

He reiterated that FWS will be on a fast track to finalizing the Guidelines, and will take public
comments and notes from this meeting to develop the final draft that will be submitted to OMB
for interagency review. Prior to submission to OMB, FWS will request a final internal review.
FWS anticipates that the final review will result in few substantive changes.
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J. Ford also thanked the FAC for their kindness, friendship, and diligence in completing a
collaborative effort that was rocky at times. He also thanked FWS staff. He expressed his belief
that the Guidelines are workable and ready to put into practice.

The meeting adjourned after FAC members also expressed their support for the final product, and
exchanged thanks and well-wishes to FWS and one another.
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Appendix A - Agenda

AGENDA FOR
WIND TURBINE FEDERAL ADVISORY COMMITTEE
September 20-21, 2011

Savoy Suites Hotel, 2505 Wisconsin Ave, NW, Washington, DC, 20007

Tuesday September 20"

8:00

8:30

8:45

9:15

9:45

10:15

10:30

Registration and Coffee

Welcome and Introductions —David Cottingham, Fish and Wildlife
Service

Review of Agenda—Dr. Jonathan Raab, Facilitator

Overview of subcommittee process and results, and other comments
received —David Cottingham, FWS

Overview of FWS Changes to Draft Wind Guidelines—David Cottingham,
FWS

Clarifying Questions from Committee

Break

FACopportunity tointeract with Deputy Secretary David Hayes

e Openingcomments by the Deputy Secretary
e Commentsfromselected Committee members
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e Dialogue

12:00 Lunch

1:30 Initial Discussion of Specificlssues:

e Adaptive Management

e Mitigation

e AvianandBat ProtectionPlans
e Tiers1-3

o Tiers4-5

e Definitions/Glossary Changes

3:00 Break

3:15 Initial Discussion of Specificlssues

e Roleof Service
o Enforcement Discretion Language
o Communications Protocol
o Implementation of Guidelines (including training)

4:45 PublicComment

5:00 Discuss Priorities for Day 2 Morning Agenda
5:15 Adjourn

Wednesday September21
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8:00 Registration and Coffee

8:30 to 12:00 Agendafor Morning TBD (at end of 20™)
12:00 Lunch

2:00 Discuss any additional issues of concern
3:45 Break

4:00 PublicComment

4:30 Wrap-up and next steps — David Cottingham
5:00 Adjourn
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Background

3/4/10: FAC submitted recommendations to DOI

2/8/11: FWS published draft Wind Energy Guidelines
(WEG) for public comment

7/12/11: FWS releases 2" Draft WEG in advance of
7121-22 FAC meeting

8/23/11: FAC Subcommittees formed at the July
meeting present recommendations to full FAC

9/13/11: FWS releases 3™ Draft WEG in advance of
9/21-22 FAC meeting




Changes from July 12 Draft WEG

« FWS developed the September 13 Draft
WEG based on:
— Public comment
— FAC recommendations
— Internal FWS review
— DOl review



Changes from July 12 Draft WEG

 FWS addressed the following comments raised:
— Role of FWS
— Definition of “Significant”
— Adaptive Management
— Mitigation
— Phase-In of Guidelines
— Habitat Fragmentation
— Avian and Bat Protection Plans
— Scale of Wind Energy Projects



Role of FWS

Comments Recelved:

FAC - “Communications Protocol”

Public comment:

— Avoid “quasi-regulatory” requirements (e.g.,
FWS verification of developer plans or
decisions)

— FWS should adopt mandatory measures



Role of FWS

Revision Made:

« FWS has developed Table 1

» Qutlines suggested communication
between developer and FWS in each Tier



Definition of “Significant”

Comments Recelved:

FAC - retain CEQ definition: delete references to
federal wildlife laws

Public comment:
— Support for use of “significant” as a modifier
— References to federal wildlife laws should be retained

FWS Regions - CEQ regulatory definition is
unclear in the context of these guidelines



Definition of “Significant”

Revision Made:

* Definition has been rewritten to better describe
what will be taken into consideration when
determining whether an impact is “significant”




U.S. Fish & Wildlife Service

Adaptive Management (AM)

Comments Recelved:

FAC — Reinsert language from FAC
recommendations emphasizing that AM would
not be applied to most projects

Public Comment:

— AM should only be applied when impacts are greater
than anticipated, and are significant

— Greater clarity as to when AM would be applied is
needed

— FAC recommendations water down language



Adaptive Management (AM)

Revision Made:

« Used FAC recommended language, with
modifications

» Tiered approach used in the Guidelines is
adaptive management

* Further adaptive management, such as changes
In operation, should be rare if proponents follow
the Guidelines (i.e., select low-risk sites and use
best management practices in project design,
construction, and operation)
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Mitigation

Comments Recelved:

 FAC - Insert introduction to Chapter; clarify that
tools other than FWS 1981 Mitigation Policy are
available

Public Comment:

— Clarify that mitigation is necessary only to avoid or
minimize “significant adverse impacts”

— FAC recommendation to adopt mitigation measures
“to the greatest extent practicable for that project”
weaken Guidelines
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Mitigation

Revision Made:

« FWS did not accept FAC recommended
language in full, but did clarify that:

— Mitigation should address avoiding or minimizing
significant adverse impacts, and when appropriate,
compensating for unavoidable significant adverse
Impacts

— Tools other than the FWS 1981 Mitigation Policy are
available
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Implementation of Guidelines

Comments Recelved:

« FAC — FWS should train staff and interested
parties within 6 months of finalization of
Guidelines

 Public Comment:

— Phase-in period of at least one year needed to adjust
to unforeseen challenges with implementation
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Implementation of Guidelines

Revision Made:

 FWS will commit to beginning training within six
months of finalization of Guidelines

 Decision stands that Guidelines will become final
upon publication

 Term “phase-in" has been removed from text;

training discussion moved under
“Implementation”
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Habitat Fragmentation

Comments Recelved:

« FAC — Reorganize Tiers 3, 4, and 5 so that Tier 4
addresses habitat fragmentation in addition to direct
fatalities, rather than including habitat impacts in Tier 5.
Add tables depicting decision process for conducting
fatality and habitat studies.

 Public Comment:

— Fatality monitoring should be kept in a Tier separated from
habitat-related studies and research

— Habitat studies appropriate for any project with a species of
habitat fragmentation concern should be delineated from in-

depth, research-type questions
15



Habitat Fragmentation

Revision Made:

* Accepted FAC recommendation to split Tier 4 into Tier
4a — fatality monitoring; and Tier 4b — habitat studies,
with modifications

 Include consideration of rare plant communities (e.g., tall
grass prairie) even when no species of habitat
fragmentation concern are present
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Avian and Bat Protection Plans

Comments Recelved:

e FAC recommended use of alternate term “Guidelines
Performance Documentation” that could include, but not
be limited to, ABPPs

 Public Comment:

— Reference to “formal” documents such as ABPPs should be
replaced with “wildlife and habitat due diligence records”

— ABPPs are useful tools but their use should be at the discretion
of the developer

— FAC recommendation of “GPD” and its definition are problematic
and weak the Guidelines
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Avian and Bat Protection Plans

Revision Made:

« FWS retained use of the term ABPPs in the Guidelines
because it is already in use and using a new term would
create confusion

« Language added that clarifies that ABPPs are voluntary
and that other materials may be provided to FWS as
long as they contain relevant information
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Next Steps

FWS will accept public comment on the September 13
draft until September 23

A final draft of the Land-Based Wind Energy Guidelines
will be submitted to the Office of Management and
Budget (OMB) by mid-October

OMB will conduct an interagency review

After addressing interagency comments, FWS will
publish the final Guidelines in the Federal Register by
the end of the calendar year.
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