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MEETING PURPOSE

For the U.S. Fish and Wildlife Service (FWS) and the Federal Advisory Committee (FAC) members to provide
advice and recommendations regarding revisions to the FWS revised Draft Land-Based Wind Energy
Guidelines (Draft Guidelines), dated July 12, 2011.

MEETING OBJECTIVES

e Todiscuss the July 12 version of the FWS Draft Guidelines.

e To hear advice and recommendations from the FAC on effective measures to develop land-based
wind energy guidelines.

e To offer the FAC members and the public an opportunity to provide comments on the FWS revised
Draft Guidelines.

e To inform the FAC members and the public on next steps, including how they might prepare written
comments to the FWS on the revised Draft Guidelines.



WELCOME AND INTRODUCTIONS

U.S. Fish and Wildlife Service Welcome

David Cottingham (U.S. Fish and Wildlife Service [FWS]), welcomed members of the Federal Advisory
Committee (FAC) and thanked them for attending. D. Cottingham stated that the FWS has heard the
FAC’s concerns and the issues highlighted during the public comment period, and has developed a
second draft in response to those concerns and issues. The Draft Guidelines were published in the
Federal Register on February 18, 2011, for public comment. The public comment period closed on May
19, 2011. The revised Draft Guidelines were posted online on July 12, 2011. Dan Ashe, FWS Director,
thanked the FAC for its hard work and commitment to implementing the Guidelines. D. Ashe then
introduced Secretary of the Interior Ken Salazar and Deputy Secretary David Hayes.

Secretary Salazar’s Opening Remarks — See Attachment C for full remarks

Secretary Ken Salazar thanked the FAC and the members of the audience for attending the meeting. He
highlighted the importance of collaborative efforts, such as that of the FAC, that bring together
stakeholders with varying interests to effect a positive conservation outcome. The Secretary described
the actions that the Administration, including the Department of the Interior, has undertaken to meet goals
for renewable energy development in the U.S. on public lands. Specifically, the Secretary mentioned that
he met personally with several individuals from the wind industry and from conservation organizations,
and that he understood the concerns he heard. He then asked that the FAC work over the next day and
a half to resolve these concerns and stated that he would return on the second day of the meeting for a
report on their progress.

Deputy Secretary Hayes’ Opening Remarks

Deputy Secretary David Hayes thanked the FAC and reiterated the importance of their work. D. Hayes
noted that the FAC’s concerns have reached the Department’s leadership and hoped that the
leadership’s presence at the meeting and the hard work of the FWS, demonstrate the Department’s
commitment to hear the FAC’s and the public’s concerns. He hopes that the FWS will develop the
Guidelines in such a way that will meet the needs of the FAC. D. Hayes expressed his confidence that
the outstanding issues that remain in the document are within a workable area that could ultimately be
resolved. He committed that the DOI and FWS leadership team will stay on this issue because of its
importance to the President’s and the Secretary’s agenda.

Federal Advisory Committee Opening Remarks

Kathy Boydston (Texas Parks and Wildlife Department) presented opening remarks on behalf of the FAC.
She stated what an honor it was to be at the meeting with the Secretary and appreciated FWS taking the
FAC recommendations under consideration. She noted that the FAC believes that implementation of the
Guidelines is the most important issue and that the Guidelines must remain voluntary, parallel to other
processes. The FAC believes that its remaining concerns can be resolved effectively with the FWS.

The FAC introduced themselves to the Secretary. Members noted that while the FWS has taken steps to
bridge the gap between the FAC’s recommendations and the revised draft Guidelines, there are still a few
issues to be discussed. The FAC also expressed a desire to be a resource for the FWS in moving ahead
with the Guidelines.

Opening Discussion

Topics discussed with Department of the Interior leadership in attendance included: A. Regulatory vs.
Voluntary Nature of the Guidelines; and B. Scope of the Guidelines. See Appendix A for the full meeting
agenda.
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A. Regulatory vs. Voluntary Nature of the Guidelines

D. Hayes asked the FAC how it envisioned striking a balance between developers wanting concrete
evidence of assurances and the need for FWS to be able to take a careful look at whether developers
had done an adequate job of protecting and mitigating the impacts of wind developments to wildlife.
Responses included the following opinions:

e The Guidelines should be non-prescriptive in areas of scientific uncertainty and prescriptive
where we have certainty to give developers direction.

e Requiring developers to have multiple check-ins with the FWS would make the Guidelines
ineffective, decrease their use, and would hinder development.

D. Ashe indicated that it is the developer’s decision to move from tier to tier. However, to gain FWS
enforcement discretion, the FWS would have to review the developer’s plans and have an affirmative
voice at some stage. Because the Guidelines are voluntary, developers may elect to ignore FWS advice,
though they do so at their own risk. D. Ashe stated that implementing the Guidelines, while not
incorporating the affirmative voice of the FWS, would not be enough for the FWS to grant enforcement
discretion. He also noted that FWS intended to limit the number of “check-ins” in the Guidelines.

D. Hayes stressed that the Guidelines are a work in progress. For example, the use of Avian and Bat
Protection Plans (ABPPs) is a work in progress and may need clarification. He offered that one purpose
of the few remaining check-in points with the FWS is to provide a platform for developers to confirm that
there is low impact, or that impacts have been adequately mitigated or compensated.

FAC Member responses to the comments made by D. Ashe and D. Hayes included the following:

e Developers are not seeking FWS approval to proceed. The wind industry should have the
freedom to make that choice about proceeding.

o If developers need FWS approval, investors will expect it. The need for FWS approval can
prevent banks from offering loans because developers will be asked for written confirmation that
they may not be able to get.

e Developers want communication, not coordination, with FWS.

e FWS has moved in the right direction in the current (July 12) Guidelines.

B. Scope of Guidelines

D. Ashe clarified FWS jurisdiction under applicable statutes (e.g., FWS does not have authority over
insects not listed under the Endangered Species Act [ESA]) and that the Guidelines do not preclude
developers from applying these statutes. FAC Member responses to these clarifications included the
following:

e The FAC appreciates FWS statutory responsibilities.

e The FAC’s recommended guidelines attempted to narrow the scope while still including federal
trust species by using the term “species of concern”.
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SERVICE PRESENTATION OF COMMENTS ON DRAFT GUIDELINES

D. Cottingham presented a summary of the comments received on the draft Land-Based Wind Energy
Guidelines (See Appendix D for power point presentation). A representative selection of the comments
received is available at www.fws.gov/windenergy. The comments, with brief responses from D.
Cottingham in italics, included:

e The Role of the FWS: how/when will the FWS be involved in implementing the Guidelines
e Mandatory vs. Voluntary
- Guidelines will remain voluntary
e Phase-in period
- Needs discussion but FWS does not envision a phase-in period
e Terminology
“Coordinate” was specifically used at certain points as opposed to “communicate”, returned to
use of “species of concern”
e Community Scale Wind
- The voluntary Guidelines will remain available to community scale wind projects, should they
choose to use them
e Feedback timeline:
- FWS will respond or request additional time within 60 days
e Coordination with states and tribes:
- Reworked section from FAC recommendations added
e Conflict Resolution:
- FWS chain of command will be maintained
e Tiered Approach:
- Tier 3 communication — FWS needs to coordinate and be provided with information about
studies and what developers intend to do. Tier 4 kept the same format but added a questions
regarding habitat fragmentation.

RESPONSES TO CLARIFYING QUESTIONS

The FAC discussed clarifying questions posed by the FWS regarding the Draft Guidelines. These
guestions are included as comments in the margins of the July 12 version of the Draft Guidelines,
available at www.fws.gov/windenergy.

Q1: pg. 38, lines 6-19: “Tier 3 questions do not ask a developer to predict fatality rates. Yet Tier 4
specifically calls for a comparison between predicted fatality rates in Tiers 2 and 3 and actual
fatality rates as determined in Tier 4. How does the FAC recommend the Service address this?”

e FAC assumed that risk assessments should be performed at the end of Tier 3.
e The terms “risk” and “impact” are sometimes misused in FAC recommendations and Draft Guidelines.

e FWS will add language to clarify that risk assessments include assessment of predicted fatality rates
based on data collected in Tiers 2 and 3, and will correct any misuse of the terms “impact” and “risk”.

Q2: pg. 60, line 14 — pg. 61, line 13: “How does a project developer design studies to answer this
question [‘If significant adverse impacts are predicted to species of concern, can these impacts
be mitigated?’]? The information in the FAC Recommendations doesn’t answer this question.

e FWS field offices interpret mitigation differently, and industry may need to verbalize what it will do to

mitigate. Clarification is needed on what is considered adequate compensatory mitigation (e.g.,
offsite vs. onsite mitigation).
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Q3:

This question should focus on siting, rather than post-construction modifications.

A revision was suggested: “Tier 3 studies can or might show how to avoid adverse impacts®, after
which developers return to question 6 if there are potential significant adverse impacts and to identify
mitigation measures.

Guidance is needed on interpreting results of Tier 3 studies to understand how to mitigate impacts.

Explaining the connection between Tier 3 studies which contribute to Tier 5 evaluations is important.

Concerns were expressed regarding standardization of mitigation requirements. Mitigation should be
left to the developer to work out with FWS field offices.

pg. 61, line 1: “This [reference] was in FAC Recommendations. Is there published literature

we can now reference?”

Q4.

A new citation will be available; however, the study is ongoing and won’t be complete until 2012.

pg. 82, lines 9-10: “See added language; is this what the Committee meant to say?” (Added

language in italics): In some situations, the timeline for the development of a wind energy facility
does not allow for the collection of preconstruction data that are useful for research purposes...”

Q5:

FWS interpreted the FAC language to mean that typical pre-construction data may not be useful for
Before-After Control Impact (BACI) studies or other research, but wanted to verify this.

The FAC agreed that FWS edits to this language appropriate. Additionally, on pg. 82, line 14,
language should be added to clarify that projects should not begin construction without some pre-
construction data.

It is possible to be in Tier 5 without being a high risk or “bad” site.

It was suggested that FWS replace “preconstruction data are available...” with “prerequisites for a
BACI design.”

pg. 115, line 31: “We request further discussion regarding [the definition of ‘significant’].
The FAC had agreed that a flexible, open-ended definition was the best approach.

A consistent standard for “significant” adverse impacts is important because a variety of individuals
will use the Guidelines.

The FAC as a whole agreed that it was important to use the term “significant” but that it may require
additional work to define most appropriately.

The FAC prepared to break for caucus meetings. D. Cottingham reiterated that the Draft Guidelines is an
interim document that FWS will continue to develop. He stressed the importance of using the FAC’s input
while recognizing that ultimately the Guidelines are a FWS document. Before being finalized, the
Guidelines will need to undergo interagency review. The FAC expressed a hope that their comments be
considered fully, clearly, and with transparency, so there would be no surprises when final guidelines are
issued.

July 20-21 2011 5



TOPICS FOR DISCUSSION

After the break and caucus meetings, the following issues were discussed (items are grouped by topic
and may not represent the order they were discussed): A. Voluntary v. Regulatory Nature of the
Guidelines; B. Phase-in of Implementation of the Guidelines; C. Avian and Bat Protection Plans; and D.
FWS Review Period and Chain of Command.

A. Voluntary v. Regulatory Nature of the Guidelines

Summary: The FWS maintained that in order for FWS to provide enforcement discretion (“assurances”),
the Guidelines must include a point at which the FWS has an opportunity to provide input to and
coordinate with the developer. In addition, the developer must provide documentation that the advice
was implemented, or if it was not implemented, the developer must provide an explanation of why it was
not and describe any alternative action taken. FWS will determine whether enforcement discretion is
appropriate based on the description of the alternative action. Some members of the FAC understood
that assurances would be granted if a developer had a record to show they followed the Guidelines and
documented how FWS suggestions were or weren’t implemented. In addition, some FAC members
stated that developers do not want the FWS to make judgments on their mitigation measures that would
equate to approval or disapproval of a project.

The FAC discussed specific examples of language in the Draft Guidelines that illustrated their concern
and warranted further discussion and clarification.

Pg. 23, Chapter 2, lines 21-26. FAC Comment: The word choice of ‘verification’ and ‘agreement’ makes
the Guidelines appear to be regulatory by requiring a kind of approval. FAC discussion of this comment
included the following:

e If a developer wants assurances from FWS, they should accept FWS input.

e Developers do not want a pre-construction letter that acts as a de facto permit. No assurances
would be requested or expected from FWS until post-construction.

o |If FWS provides advice, developers need to document that they followed it or explain why they
did not. The documentation should help FWS decide whether to apply or revoke enforcement
discretion should impacts arise post-construction.

e The majority of characterization studies (Tier 2) don’t move beyond Tier 3 to development, and
therefore it is a waste of resources for the FWS to be involved with every early project plan.

e FWS should describe how risk analyses will be standardized. Developer and FWS estimations of
risk may differ. If a developer uses their estimate instead of FWS’s, have they adhered to the
Guidelines?

e FWS should consider segregating language for developers that want assurances from those who
do not. The Guidelines set a higher standard, even if the developer does not want assurances.

FWS Response (D. Cottingham): There is a difference between FWS’s desire for coordination and
developers’ desire to keep FWS at arm’s length. FWS used “coordinate” to be clear that FWS needs an
opportunity to provide input. If a developer chooses to proceed, they should implement FWS suggestions
if they seek enforcement discretion. FWS indicated that developers who do not want assurances do not
have to follow the Guidelines or heed the advice of the FWS. For those that do want assurances, FWS
will require the developer to follow the Guidelines and meet the FWS standard of adequacy for mitigation.
Page 36 includes more substance than the Introduction on when the FWS will be involved. In response
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to concerns about risk analyses, D. Cottingham stated that it is the FWS’s intention that developers must
come to the FWS to discuss whether mitigation plans are adequate in order to gain enforcement
discretion.

Pg. 19-23. FAC Comment: This language is quasi-approval language as opposed to the language on
pg. 36. FAC discussion on this comment included the following:

e Some FAC members disagreed with the characterization of “voluntary adherence” on page 12,
lines 19, 22, 26, and 27, with developers responsible for maintaining sufficient records, and FWS
review of records to determine adherence. Sufficiency is not defined.

e Developers prefer “adherence” as opposed to “compliance” with the Guidelines.

e Developers are mindful of the FWS’s role, but they want to be able to move forward at their own
risk without seeking FWS’s approval.

e FWS has the right to identify “species of concern”; however, it is the responsibility of the
developer to devise a solution (e.g., changing where a turbine is sited).

e FWS should decide whether it wants “command and control”, or to just have the option to decide
whether developer adherence is adequate.

e There are four absolutes: 1) Developers must talk with FWS; 2) FWS must respond in writing; 3)
Developer must document response to FWS comments; and 4) Developer accepts the risk of
either following FWS comments, or electing to do something different with documentation as to
why.

o If developers must seek FWS approval, it seems to parallel permitting processes, not voluntary
guidelines.

e Page 8 states that FWS retains the authority to execute its authority under other statutes. The
language here is too similar to language on page 12 such that it feels regulatory in the context of
how it is used on pg. 8. Page 12 should illustrate that developers have listened, responded, and
chosen to incorporate or reject FWS’s suggestions.

FWS Response (Jerome Ford, Jeff Underwood, D. Cottingham): FWS maintains the right to
determine whether mitigation measures are sufficient based on anticipated impacts in order to provide
enforcement discretion. The developer can reject the FWS’s opinion, or even elect to not consult the
FWS, because the Guidelines are voluntary. However, if a developer seeks enforcement discretion and
rejects the FWS’s advice with no explanation or other sufficient action taken, no assurances will be
granted. The word “communicate” may have been misused in some places in the document. The
Guidelines discuss communication with FWS early in the tiered process to encourage discussions. FWS
wants to talk with developers as early in the process as possible, and will expect it in cases where the
developer wants assurances.

B. Phase-in of Implementation of the Guidelines

Summary: Developers remain concerned that a phase-in period is needed. Some FAC members agreed
that the period could be less than two years. Some of the reasons for concern highlighted include: 1) staff
training; 2) financial uncertainty; and 3) project planning/timing.

Staff Training
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e |t will take time to train FWS staff in implementing the Guidelines.

e The FAC is mindful of other audiences who would use the Guidelines (e.g., industry, consultants,
financers, state agencies). These groups may also require time to train their staff.

e FWS should ensure that the Guidelines are implemented consistently across the Regions.

Financial Uncertainty

e For projects currently in Tier 3, financial institutions will treat the Guidelines as mandatory once they
are finalized. Projects are on short time lines and may not have time if in later stages of planning to
fully adhere to the guidelines.

e Federal funding for wind developments expires in December 2012. Developers can live with less
than two years for a phase-in period, but would like some kind of a phase-in time frame.

Project Planning/Timing

e Greater than 30 days, or 6 months, for a phase-in would be acceptable.

e The lack of a defining line between phases is problematic. Time to address transitional points is
important for developers. Developers don’t fully understand all risks, e.g., non-ESA small mammal
species. Developers want time to consider how best to address these species in our plans.

e |t was asked whether currently operating facilities would be eligible for enforcement discretion if they
met the guidelines.

e The FAC avoided using the term “projects commencing” because of the ambiguity in defining when a
project commences.

Other Concerns

e On pg. 13 line 9, the definition of voluntary adherence should be edited.

FWS Response (D. Cottingham, J. Underwood): The FWS understands the concerns of the FAC with
regard to training staff. FWS has talked to the National Conservation Training Center in Shepherdstown,
West Virginia, where we will be training our staff, including through video conferences. FWS is reluctant
to implement the Guidelines two years after they are finalized. Developers already in construction phases
may still gain assurances by following the Guidelines. Projects that are already operational should
adhere to Tiers 4 and Tier 5 if they seek assurances. Developers should monitor and sit down to talk with
us. If monitoring shows that there’s a problem, adaptive management may be an option. FWS will make
the edits suggested on pg. 13, line 9.

C. Avian and Bat Protection Plans (APBBSs)

Summary: The FAC expressed concerns regarding the ABPP language in the Guidelines. Some
members of the FAC were concerned that the language added another layer of quasi-regulation. The
members noted the intent of the FAC in its recommendations was adequate documentation of adherence
to the Guidelines, not specific kinds of plans. The FAC discussed a few specific examples of a language
within the Draft Guidelines that they felt illustrated their concerns and warranted further discussion and
clarification:

Pg. 15 Line 25.
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e Clarification is needed on pg. 15 line 25, which states that it is important that developers “share”
ABPPs and/or other plans with the FWS prior to construction. This implies an expectation that a
plan be prepared and delivered to FWS for consideration. Developers were under the impression
that they wouldn’t have to seek FWS approval on ABPPs.

Pg. 34, Line 19: ABPPs are listed concurrent to sentences where the FWS discusses its regulatory
jurisdiction. The FAC felt that this may lead the reader to believe that ABPPs are regulatory, which is
beyond the scope of the FWS’s authority.

e ABPPs are ared flag for developers. If a developer follows the tiered process and develops a
plan using the Guidelines, that plan should be adequate and an ABPP would be redundant.

e FWS may craft new guidance on ABPPs, creating another quasi-regulatory standard. Region 8
has already issued guidance on developing ABPPs.

e Page 12 states the Guidelines are voluntary and each operator will maintain internal records.
However, pgs. 15 and 34 refer only to ABPPs, which limits the options for developers.

e The ABPP language becomes very prescriptive and FWS field staff are going to feel that they
need to approve ABPPs. FWS staff already request developers provide ABPPs.

FWS Response (D. Cottingham, J. Ford): ABPPs are not required; rather, FWS simply wants
developers to consider them as an option. With respect to pg. 15, FWS wants to be able to concur that a
developer plan, ABPP or otherwise, adequately presents information on potential impacts and steps
taken to minimize and mitigate. FWS wants to know what developers are going to do to mitigate impacts
on birds. The plan needs to make sense and be comprehensive. It’s critical to note that ABPPs are
industry initiated. If FWS staff is asking for ABPPs, then we need to fix this within the FWS. FWS
shouldn’t be asking for ABPPs because we do not have the authority to require them. FWS will revise
this section and make clear that the important thing is that the FWS has access to developer plans, we
discuss the risks with developers, and we have an opportunity to comment.

D. FWS 60-Day Review Period and Chain of Command

Summary: Some FAC members preferred for the FWS response period length to be varied between
tiers, others wanted the response period language removed entirely. FAC concerns included: 1) the
review period language appears regulatory in nature; 2) the possibility for FWS to extend the review
period at 59 days; and 3) chain of command in conflict resolution.

e FWSresponse time in Tiers 1 and 2 is generally quick and therefore 60 days is very generous.
Tiers 3 and 5 may require more time. Developers would benefit from a timeframe goal wherein
FWS must respond. A shorter period for Tiers 1, 2, and 4, and a longer period for Tier 3 was
recommended.

e FWS should appoint field level staff familiar with renewable energy issues.
e The 60-day response period sounds regulatory in nature. The possibility remains that on day 59
the FWS requests more information before providing a response. What does that mean for

developers?

e Developers should just be able to take their chances, while communicating throughout the
process. The concept of a defined review period should be removed.

FWS Response (D. Cottingham, J. Ford): FWS included the review period language in response to
public comments about timeliness. The 60 day period was intended to provide a timeframe for FWS staff
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to plan within to return calls and resolve issues. FWS staff have a lot of material on their desks, and
some projects are more complicated than others. The length of the review period is open for discussion.
If the FWS assigns different length review periods for different tiers, won’t that start to sound regulatory,
too? The point of this section is that if developers don’t hear back from the FWS in a certain timeframe,
they are free to proceed to the next tier without waiting any longer.

With regard to resolution of conflicts, the FWS structure is such that each Region has an energy
coordinator. The chain of command within the FWS should address developers concerns. Those up the
chain do not blindly support their field office’s opinions. These individuals in managerial positions weigh
the concerns of developers against those of their field staff and provide reasonable analyses. A regional
office will ask for assistance from the Washington office and other partners if they need information on a
particular issue. We do our best to get the best answers possible.

PuBLIC COMMENT

Kelly Fuller, American Bird Conservancy

Thank you FAC members and FWS for putting forth a serious effort to develop workable guidelines that
fulfill FWS mandate to protect wildlife. | have questions, as a group that is not part of the FAC, but as a
group that has been following this since the beginning and is also in touch with the public who is also
closely following this but is not in the room. What is the role of public comment at this point in the
process? This July draft is a new document compared with what the public has seen. This new public
comment period is only 23 days. What do you hope to get out of the public comment? Are there specific
guestions that commenters should address?

Michael Fry, American Bird Conservancy

We’'re very gratified with the seriousness of the FWS effort to develop workable guidelines. We are
concerned that the staff at FWS are underfunded. It would be very difficult to respond substantively to all
projects proposed within 60 days. It would be nice if there were a permit structure with funding provided
that allowed staff to move forward. Perhaps fees could be built-in and paid by the permittee. Thank you
very much.

D. Cottingham responded to K. Fuller’s questions regarding public comment. FWS is trying to finalize
guidelines very quickly. It is unusual to put out an interim draft as we did on July 12. FWS felt that it
needed to show that we heard the public comments we received on the February draft, and that we were
being responsive to them. We’'ll take further comments for a couple of weeks, but FWS will not extend
the public comment period.

He then responded to M. Fry’s comments about staff funding. He indicated that the voluntary guidelines
are very different from a fee-for-permit type of set up.

The FAC adjourned for the day. Patrick Field asked the FAC members to identify potential
subcommittees to further discuss any remaining issues.

DAY TwoO:

REVIEW OF REMAINING ISSUES & COMMENTS

Patrick Field welcomed the group back and reviewed the agenda with the group before moving into the
substance of the day’s discussion. The FAC discussed additional issues identified, including: A. Tier 4
and 5 Studies & Habitat Fragmentation; B. Adaptive Management; C. Monitoring Table 1, Tier 4; and D.
Role of the Fish and Wildlife Service.

A. Tier 4 and 5 Studies & Habitat Fragmentation
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Summary: Several FAC members believed that Tier 5 was mischaracterized as a ‘general research tier’.
Instead, the FAC envisioned Tier 5 to include site specific studies as opposed to general research.
Additionally, the role of who should identify species of habitat fragmentation concern was discussed.
Several clarifying edits were also proposed in this section.

FWS believes that habitat fragmentation studies should be included in Tier 4 and tried to
incorporate habitat fragmentation impacts in addition to impacts to species of concern.

Tier 4 was intended by the FAC to be purely fatality monitoring that is conducted at every site.
The FAC didn’t want to get this section confused with ‘optional’ studies for particular projects. It
was suggested that FWS take research out of Tier 5, and separate it into a new tier.

There are two different kinds of habitat questions in this section: what actual changes in habitat
are occurring, and more detailed research questions. Splitting these two between Tiers 4 and 5
may be helpful. Tier 5 was intended to apply to specific sites. General research of broad value to
the industry (e.g., noise studies) was not intended for Tier 5.

On pg. 67 items 7 and 8, there are bullets, but no discussion.
Page 76 lines 22 and 23 call for a characterization of habitat. This seems quite open ended.

The question is about a specific set of species that should have been identified in previous tiers
as being of habitat fragmentation concern. This should be clarified.

Page 29, line 5 in Tier 2 suggests that the developer may identify species of habitat fragmentation
concern. The FAC recommended that the states and FWS would identify a list of species of
habitat fragmentation concern. Developers would be responsible for monitoring these species
but not have to identify species of habitat fragmentation concern because that would be a
broader, complex, and extensive effort.

States have Natural Heritage databases and State Wildlife Action Plans that are required to
include a species of concern list. Lists should also include species of habitat fragmentation
concern. The burden has always been on the state, not the developer, to provide those lists and
is being done already.

FWS should add language on pg. 67 that clarifies this section isn’t for every project.
Habitat impacts is a more important issue than direct mortalities and should remain as a factor to
be monitored in Tier 4, not relegated to an issue to be researched in Tier 5. It is essential that

habitat fragmentation be characterized as both research and monitoring.

The FWS edit is a clarifying change that doesn’t put more of an onus on the developer.

FWS Response (D. Cottingham): FWS will make clarifications to this section. It was intentional to have
developers provide information regarding species of habitat fragmentation. FWS does not always have
high-quality distribution maps and the private sector may have information that could be helpful to all
parties. FWS wanted to create options for collaborative efforts. However, if the states are amenable to
bearing the entirety of the burden, FWS will agree to their responsibility for providing the information.

B. Adaptive Management

Summary: The FAC supports the concept of adaptive management. However, several FAC members
expressed concern about the overuse of adaptive management in the Guidelines. Specifically, some
FAC members are concerned about meeting power purchase agreement terms if adaptive management
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were considered commonplace for wind projects because of the possible open-ended and uncertain
financial commitments that come with the inherent uncertainties of adaptive management. Other FAC
members felt that adaptive management needed to remain a tool for the FWS to use when appropriate.

e The language is open ended and does not provide a framework for how adaptive management
measures should be used.

e The FAC factored in costs when considering adaptive management. It was recommended that
cost be included on pg. 79 in the list of considerations when deciding if adaptive management is
appropriate.

e The Draft Guidelines make adaptive management a recommendation for virtually every project.
Under current laws and policy, adaptive management is generally not applied to species of
fragmentation concern and other species. While adaptive management is an important tool, FWS
should find a way to ensure that it’s not an expectation for every project.

e Adaptive management is mentioned in six or seven instances (pg. 21, 60, 70, 97, 100).
Developers fear that organizations applying the Guidelines will conclude that all wind projects
have to implement adaptive management. In reality, adaptive management is applied to the
minority of projects.

e FWS uses adaptive management to manage habitats or special areas in order to accomplish
wildlife goals. This is different than how wind farms apply adaptive management.

¢ ltis hard to finance around adaptive management, especially in regard to meeting the
requirements of power purchase agreements. Adaptive management can exceed $10 million
over the life of a project. The Guidelines shouldn’t say that expensive measures should be
avoided, but developers do want to help the FWS understand when adaptive management is
appropriate.

e To many developers, adaptive management means curtailment and cuts in turbine speed.

e Generators under power purchase agreements have an obligation to provide kilowatt hours at a
certain price and regularity. If developers can’t meet those agreements, they are legally at risk.

e FWS must have the freedom to use adaptive management when it's appropriate.
e FWS should consider the original FAC recommendations, pg. 11.

FWS Response (D. Cottingham): When the FWS approves 30- to 40-year permits in other settings,
there are almost always adjustments made along the road after review. For these voluntary guidelines, if
developers are relatively close to their fatality estimates after communicating with the FWS in pre-
construction and gathering adequate data, FWS probably won'’t request adaptive management. FWS
can'’t predict when or what appropriate adaptive management measures would be. The Department of the
Interior has a policy on how to adaptive management should be applied. FWS understands that adaptive
management may not be appropriate for every project.

C. Monitoring Table 1, Tier 4

Summary: The FAC generally agreed that Table 1 requires significant editing and clarification.
Questions raised included: 1) questions regarding differentiation between nocturnal and diurnal
monitoring; 2) clarification on duration of studies and levels of risk; 3) habitat studies vs. fatality
monitoring.
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Nocturnal vs. Diurnal Monitoring

Some FAC members interpreted the table as all carcass searches are to occur at night.

Uncertainty why carcass searches are recommended both during the day and at night.

Duration of Studies

Table is vague and open-ended. For example, there is no explanation of the durations given.

Level of Risk

FWS should define the trigger that determines the different categories of risk. Why would
certainty of risk vary between categories? The FAC Tier 4 table included conditions to evaluate
the data to drive a decision. Data needs to drive the decision making process.

FWS uses terms such as “mortality greater than predicted”, where the FAC used terms like
“significant” or “acceptable”. Significant is subjective, however the intent of using the term was to
identify the kind of impacts developers should consider. In the absence of “significant”, a
developer who exceeds estimated fatalities by a trivial amount could be required to do adaptive
management. Clarity about what kinds of impacts trigger further evaluation is necessary.

The removal of the term “comparable studies” from this table is an issue with the states. State
agencies feel that studies that are used to make determinations about risk should include studies
from comparable sites. This term should be reincorporated.

Habitat Studies vs. Fatality Monitoring

The table reads as though it applies exclusively to fatality monitoring.

There are many places where the reader is lead to believe the FWS is referring to fatality studies
only. FWS should return to the FAC’s Tier 4 table, with edits to incorporate habitat monitoring.
Tier 5 should include other studies for developers specific to the project. General research
contributing to the industry, while important, should be moved to another section.

FWS Response (D. Cottingham): In response to concerns about conducting carcass searches both
during the day and at night, this table also applies to habitat surveys and behavioral studies in response
to questions 7 and 8. In this context nocturnal monitoring is appropriate. FWS did not want to dictate the
duration of studies so we used “less than a year” or “multiple years”. FWS will continue work on this table
with the Committee’s advice.

D. Role of the Fish and Wildlife Service

State agencies are typically the lead and the FWS takes a back seat unless there are
endangered species issues. Sometimes FWS chooses to not participate, and that should be
made clear in the Guidelines.

Does FWS see its involvement in implementation of the Guidelines as routine? The Guidelines
address more than FWS trust species and federal lands. FWS sometimes comments on every
project regardless of a federal nexus.

Cooperation is important; it is necessary to make sure developers are aware of any state
processes and species that aren’t federal trust species.
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FWS Response (D. Cottingham): Sometimes states are more stringent and sometimes the FWS is
more stringent in wildlife requirements. FWS intended that states and counties could also use the
Guidelines. FWS field office staff would defer to state colleagues with particular expertise when they
don’t have the time to review a project. That working relationship at the field level will vary from office to
office. Agencies with relative expertise help one another out when appropriate.

SECRETARY SALAZAR & DEPUTY SECRETARY DAVID HAYES DiscussioN WITH FAC

The Secretary returned to the meeting mid-morning on the second day. D. Cottingham reported to the
Secretary and Deputy Secretary that the FAC identified ten issues that they agreed bear further work.
Topics identified for further clarification include: 1) adaptive management; 2) mitigation measures; 3)
definition of “significant”; 4) phase-in of guidelines; 5) habitat fragmentation; 6) Table 1 post-construction;
7) ABPPs; 8) role of the FWS; 9) voluntary nature of the guidelines; and 10) small-scale and distributed
wind concerns. FWS will work with subcommittees of the FAC on these issues. FWS will develop the
next draft by late September or early October.

FAC Closing Remarks

K. Boydston spoke on behalf of the FAC. She agreed that the FAC and the FWS made tremendous
progress to get the job done. The FAC identified subcommittees to work with the FWS with the goal of
increasing joint understanding of these issues and narrowing differences wherever possible. The FAC
volunteered to help coordinate these activities.

René Braud (EDP Renewables) highlighted that one of the great successes of the FAC is that the 2010
recommendations were agreed to by consensus with all FAC members aligned, and they remain aligned
on the remaining issues.

Secretary Salazar’s Remarks — See Attachment B for full remarks

The Secretary restated the Department of Interior’s, the President’s, and his personal commitment that
the issue of renewable energy would will remain a priority within the Department of the Interior and that
the Department and its associated agencies would continue to work to bolster renewable energy in all of
its forms, including wind energy, in the United States. The Secretary also reiterated that he appreciated
the FAC for the tremendous amount of work done over the years. He noted the tremendous potential that
the United States has in producing renewable energy, citing his experience in Colorado in passing the
first Renewable Portfolio Standard for the State. The Secretary closed with three points: 1) the FAC
should aim to meet again mid-September as opposed to October; 2) the FAC must be cognizant that the
FWS must be able to perform its statutory responsibilities to protect eagles, bats, and other avian species
in addition to its other statutory responsibilities and the role of FWS should not be undermined in the
Guidelines; and 3) ABPPs, in his view, ought to be a part of what becomes one of the best practices that
we have with respect to wind energy development.

Deputy Secretary’s Closing Remarks:

D. Hayes shared the Secretary’s delight that this group has worked so well together and has come as far
as it had. The interpretation of the Draft Guidelines published in February shows that we unintentionally

had ships passing in the night. Indeed, the FWS took the FAC recommendations very seriously and yet

the first iteration of the Guidelines shocked the FAC. Since then, good progress has been made. We're

now in the fine-tuning stage of the Guidelines. He closed with two thoughts:

First, the final product will have to be a FWS document and FWS Guidelines. The FWS will own this

document while getting as close as we can to the FAC document. In this process we’ve done a very
good job of narrowing the field of disagreement.
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Secondly, this is going to be an interim process. Nothing should be written in stone and there should be a
feedback loop in continuing to promote open dialogue. Let’s continue to progress in siting wind
developments on public and private lands in a way that respects wildlife.

PuBLIC COMMENT

The Secretary then opened the floor for public comments. These comments are summarized below by
speaker:

Michael Powelson, The Nature Conservancy

Thank you Mr. Secretary. I'd like to state that this is a good move towards implementing renewables. We
hope that the final Guidelines reflect the consensus of the FAC and that they be no less rigorous than the
FAC in protecting species. We want compliance to the law in protecting wildlife species.

Shruti Suresh, Meyer Glitzenstein & Crystal

Thank you Mr. Secretary. We have several concerns about the Guidelines. We believe that voluntary
compliance is not going to be effective. We tried that in 2003 and it hasn’t worked. The FWS has rarely
exercised its prosecutorial authority. This could lead to future litigation. The Guidelines should be made
mandatory. Additionally, there’s too much back and forth between the FAC and the FWS. The FWS has
a mandate to protect wildlife that it must adhere to.

Bill Miller, Power Company of Wyoming

Thank you to the FAC and thank you Mr. Secretary for your follow-through. | couldn’t agree with you
more regarding your three points. Additionally, | appreciate you pushing the September 15 date; the
faster this is resolved the better.

Peggy Jelen, Avian Power Line Interaction Committee (APLIC)

Thank you Mr. Secretary. | appreciate this meeting as the chair of APLIC. | see this is going to be
effective. Even though APLIC is not involved on the turbine side, we want you to know that our staff has
a connection to the Electric Power Research Institute (EPRI), and we work in partnership with resource
agencies, and we partner to mitigate bird fatalities. We provide suggested practices and will soon release
several manuals. | want to add that the FWS is a member of APLIC and that we have a great
relationship. We worked in collaboration to establish APP guidelines. Every utility is different in how it
prepares APPs. APPs are prepared regarding the environmental issues specific to the technology; they
aren’t project based. Lastly, we look forward to working on BGEPA and offering our expertise.

Michael Fry, American Bird Conservancy

Thank you Mr. Secretary. I've participated in every FAC meeting and would like to make two points. 1)
Adaptive management in areas of high risk is critical. Short-term cutting of turbine speed will have to be
done. This is analogous to water release at hydroelectric plants, and short-term shut down at some
plants. The wind industry needs to understand they aren’t being picked on. 2) Funding for the FWS. It's
critical that this agency get funding for review of mitigation plans with short-term turn-arounds. What
happened with Minerals Management Service and the Bureau of Ocean Energy, Management and
Regulation was a consequence of funding shortages resulting in incomplete oversight. Wind projects will
disrupt 20,000 square miles of habitat and the risks need to be addressed.

John Graham, BP Wind Energy

Thank you Mr. Secretary. I'd ask you to look at the financial market and the retrospect it provides. Our
investors want to mitigate risks and get evidence that we’ve adhered to the Guidelines. We understand
that the FWS gives us letters for assurance but these Guidelines as written don’t actually meet our
financial needs. We have proposed language that would accommodate our financial markets.

Abby Arnold, American Wind Wildlife Institute (AWWI)
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Thank you Mr. Secretary. | was a mediator for the FAC and now I'm with AWWI. | appreciate your
commitment to this process. AWWI and its many partners stand ready to work with Interior to implement
the Guidelines. AWW!I can help get wind on the ground. We thank the FWS in being willing to
accommodate the FAC recommendations. FWS field staff will need resources and training about why we
have made revisions to the FAC document and moved away from the original Guidelines.

Julie Falkner, Defenders of Wildlife
Thank you Mr. Secretary. We want to help with this approach by gathering the best scientific information
available and promote transparency for all projects moving forward.

Genevieve Thompson, Audubon and AWWI

Thank you Mr. Secretary. | represent Audubon and AWW!I and have a unigue vantage point because |
head the program in the Dakotas and at the national level. I've seen the opportunities on how we can
develop wind and protect wildlife. | commend the FWS for its open communication and | believe our
goals are achievable. We are prepared to provide the FWS with sound science and partnership
continuance. We are at the starting point, not the finish line, of this process.

Jan Blittersdorf, AWWI/American Wind Energy Association (AWEA)

Thank you Mr. Secretary. | speak as a CEO of a wind company and | work with AWWI and AWEA. It
sounds like a lot of the issues have been resolved within the Guidelines and the few remaining issues will
be worked on. | want to remind you that you’re working with an industry that cares about wildlife. This is
important to note in looking forward. We would not be happy with 30 years of looking the other way and
seeing wildlife go by the wayside.

Mike Farr, American Bird Conservancy

Thank you Mr. Secretary. There are many people that want to participate in this process that deeply care
about birds and wildlife. They place their trust in the Department of the Interior. This trust is well placed.
ABC has stood for mandatory guidelines; however, we are encouraged by the progress that was made
here today and yesterday. Our main focus now is siting. If we get that right we can go a long way to
dealing with many of the issues. We see a lot of project proposals that we think are in the wrong places.
In addition, while we are encouraged by multistate HPCs, we don’t think there are enough whooping
cranes left for incidental take permits. We do not want to see the golden eagle or the sage grouse listed
under the ESA. As a result, we believe ABPPs are important and should be included in the Guidelines.

Chris Chapel, Florida Power & Light

It's important to simply say thank you to the Secretary from Florida Power and Light. We want to do more
with wind. At the micro level we've learned a lot; many projects are being dismantled and repowered.
And much of what we’ve learned is done in cooperation with NGOs and at the macro level. We are
pleased that the political continuum is dedicated to get this issue right. | take umbrage where individuals
complain that none of us are going to be entirely happy; that’s to be expected. We’re looking to get to a
good conclusion.

Tom Vinson, AWEA

Thank you Mr. Secretary. We're close to having a workable document with conservation benefits, and
there are only a few outstanding issues left which we believe we’re going to get to a resolution on.
Industry looks forward to implementing these guidelines voluntarily and would like to note that we’re going
out of our way to do more than the law requires. Additionally, we’re looking to find a workable resolution
on eagles.

Stu Webster, Iberdrola

Thank you Mr. Secretary. Firming up certainty in our investments has been important so thank you for
your understanding. We feel that this current draft is a great meeting of common ground, but our
colleagues feel that the FWS still needs to define what responsible wind energy is going to be. We still
have some concerns we will address and work through with the FWS. Ultimately, while we have an
energy shortage, we’re going to have conflict with wildlife and there will be a feeding frenzy of
applications before short term policy incentives expire.
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Eric Meyers, Duke Energy

Thank you Mr. Secretary. The FAC has not only created a great document, but it built a tremendous
amount of trust. This trust needs to be captured in moving forward. The terms of art that they reached
within this document have been changed and the ambiguities of choice were left in the FAC document for
a particular reason. The only way that we can get something practical out of this document is that we
need more trust from the FWS in implementing these Guidelines. The burden is on industry, we will need
to walk the talk. Your reaction will be based on how we successfully build our trust with you. While this
language doesn’t sound like regulatory certainty, we can build certainty further down the road.

Secretary Salazar’s Response — See Appendix B for full response

NEXT STEPS
The FAC listed other key topics that hadn’t been covered:

e The flow chart - terms that apply a universal approach to should reexamined.
e Pg. 20 should discuss who is responsible for cumulative impacts analysis.

Members of the FAC are willing to engage the FWS in further dialog to focus on specific language and to
address options for the remaining issues.

The FWS has put this iteration of the draft Guidelines out for comment. Comments are due no later than
August 4. D. Cottingham asked that reviewers please keep in mind that this must be a FWS document.
The FWS will work with the FAC on the outstanding issues described and have a revised draft to discuss
at an upcoming meeting. The revised draft will be provided at least 10 days in advance to allow for
advance review. Additionally, FWS will accept comments for 30 days following the meeting.

D. Cottingham adjourned the meeting by stating he believes strongly that the work the FAC has done will
work for all parties involved and will get us over the finish line.
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APPENDIX A—MEETING AGENDA

AGENDA FOR
WIND TURBINE FEDERAL ADVISORY COMMITTEE
JULY 20 -21, 2011
Holiday Inn, Arlington

Wednesday July 20
8:30 to 8:45 Welcome and Introductions — Dan Ashe, Fish and Wildlife Service
Review of Agenda — Patrick Field, Facilitator
8:45 to 10:00 FAC opportunity to interact with Secretary Kenneth Salazar
e  Opening comments by the Secretary
e Comments from selected Committee members
e Dialogue
10:00 to 10:15 Break
10:15 to 10:45 Overview of comments received — David Cottingham, FWS
10:45t0 11:15 Comparison of new draft and FAC key recommendations — David
Cottingham, FWS
11:15to0 12:00 Clarifying Questions from Committee
12:00 to 2:00 Lunch and Caucus Meetings to Detail agenda for remainder of Meeting
2:00 to 3:30 Discussion of specific issues as determined by lunch time caucus(es)
3:30 to 3:45 Break
3:45 Continued Discussion
4:45 to 5:00 Public Comment
5:00 Adjourn
6:30 to 9:00 Room available for Caucus(es) if needed
Thursday July 21
8:30t0 9:30 Discussion of specific issues continued
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9:30 - 10:00 Identify key issues requiring further work and Inter-meeting
communication with FAC (who, what format, how often) — David

Cottingham

10:00 to 10:30 Status Report to the Secretary -- Secretary Kenneth Salazar and the
Committee (Tentative)

11:30 - 11:45 Public Comment — Secretary Salazar (Tentative)

11:45 Worap-up and next steps — David Cottingham

12:00 Adjourn
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APPENDIX C—FULL REMARKS OF SECRETARY KEN SALAZAR

DAY ONE

Thank you all for being here today, particularly members of the FAC. The work you’ve done has been
extremely helpful to the Nation as we move forward with the development of renewable energy, especially
wind energy. It's important to stress how important it is that we have a coalesced effort to uphold

conservation values, while at the same time, making sure we move forward with the new energy frontier.

We see it in places like Kansas. Over the last week, Dan Ashe and | have been all over, including in
Wisconsin and Montana. In Montana we went to the Blackfoot, Swan Valley, and Rocky Mountain Front
conservation areas. One of the responsibilities which the Department’s leadership, Deputy Secretary David
Hayes, Director Dan Ashe, and | have on behalf of the American people, the President and the Congress is
upholding the conservation values and conservation legacy of this country. When | look at the Flint Hills and
the Tall Grass Prairies of Kansas, I'm mightily proud of the Kansas Livestock Association, the ranchers who
have been there for four or five generations, two Republican Senators, and the Republican Governor who are
working with Democrats and conservation organizations to preserve the last of the remaining tall grass

prairies, over 1.1 million acres.

That kind of a coalition of effort makes good things happen. In Montana, the crown of the continent, we’re
dealing with 250 miles north-south and 150 miles east-west that includes some of the most iconic places on
the entire planet, including Glacier National Park, and other places up there. [Right now] we have ranchers
that are helping us to reforge a new way of conservation in America where the government does not just buy
the land and own it in fee title, it instead works with the ranchers who place their land in conservation areas,
and by so doing, several things happen. Ranchers keep their way of life and pass those traditions on to their
children and their grandchildren, six generations in many cases. We’'re able to keep local governments happy

because we’re not taking property off of the tax roll, it remains on the tax roll as agricultural land.

It is important for us to create the kind of connectivity for wildlife that is so important for the conservation
interests which are represented here today as well. When you think about the migration corridors, whether
it's the grizzly bear or other kinds of wildlife that we care so much about, we’re doing that both at the Flint Hills
and the crown of the continent, and other places around the United States of America. That kind of an effort is
what this FAC has been working on with the wind industry and the conservation community, as we move

forward with the development of wind energy here in our Nation.
I am hopeful and optimistic that this Committee’s recommendations, along with the public input that we

received, from thousands and thousands of people on the proposed Guidelines of the FWS will lead us to that

kind of coalesced effort. It will take that kind of coalesced effort to make sure that wind energy is a part of our
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new energy frontier and not just a flash in the pan for three, four, five, or ten years, but rather, is a part of the

fabric of America’s energy equation.

Let me back up and say that from day one, when we were working on our priorities for the Department, |
defined the way forward relative to the highest priorities of my Administration relative to the Administration on
behalf of President Obama. One of those areas that | focused on and continue to focus on a great deal is
renewable energy. It is a part of the President’s energy blue print for the future, and it's a part of what I'm
significantly proud of [and pleased] that we’'ve done a lot of in the last two and a half years with the leadership
of this team and the leadership of Bob Abbey, Janea Scott, Steve Black and others who have been involved

in this effort.

Now, when | started at Interior, we had lots of conversations about how we were going to do this, but the one
thing we were committed in doing was that we would succeed in making believers out of the skeptics who
didn’t think we could get it done. I’'m proud that two and a half years into this tour of duty, we have licensed
and permitted over 4,000 MW of renewable energy power in the United States. Much of that, admittedly, has
been in the solar arena where we are constructing a number of solar energy projects on public lands, which
includes the largest solar energy facility in the world. We have also done as much as we can with geothermal
power, hydro power, and to wind power. What we recognize as we’ve moved forward is in order for us to

succeed, transmission need to be addressed.

We’ve probably had ten meetings in the last two and a half years with me, Secretary of the Department of
Energy Steven Chu, Federal Energy Regulatory Commission Chairman Jon Wellinghoff, and others to work
out how we can go about setting up transmission. It doesn’t do you any good to have great wind energy in
Wyoming or the Dakotas and have it stranded because we can’t get that electricity to the markets where it's
going to be consumed. We have permitted, and the construction has begun, on some 5,000 miles of
transmission around the country. This is all work that I'm very proud of. However, | also believe we have a
lot of work left to do. On the solar end, we’re trying to develop the long term blue print for programmatic
environmental impact statements that will allow us to create solar energy zones on public lands, where we
know in the Southwestern part of America, we have the best solar opportunities. With wind energy, we’re
working with [the National Renewable Energy Laboratory] and the Department of Energy [to determine] where
the best opportunities for wind energy are located and what the possibilities are in connecting [these
resources] up to the grid. It's important that as we move forward with wind energy, and we see the huge
potential of wind energy, that we implement it in the right way. Last week | announced the permit approval for
two wind energy projects, and there will be others announced in the near future. It's important that as we
move forward in this effort that we have the kind of road-map that will withstand scrutiny and the criticism and
challenges that are to come over the next several decades. That's why we have put the amount of energy

and effort into this initiative that we have.
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Now, | met with members from both the conservation community and the wind industry about a month ago.
At that point, | knew that there were flash points and concerns about the proposed voluntary Guidelines
published by the Fish and Wildlife Service. After hearing the comments that day over an hour to an hour and
a half, | said that | would ask the Service to reconvene the FAC so that we could take a look at those issues
and figure out whether we could come to agreement on how to move forward. These are tough issues, you
can’t solve them simply by saying this is a good thing and we’re going to solve them; these are issues that we
actually have to work through. In some cases, | think that the FWS and the criticism of its Guidelines
essentially had a lot to do with misunderstandings. There wasn’t really a clear sense of what the Service was
doing and this may have been caused by the terminology that was being used. However, Dan Ashe and his
team have worked very hard to come up with a set of revisions that were published ten days or so ago. This
meeting today is an opportunity for the FAC to provide some feedback to the FWS relative to the [newly]

proposed Guidelines.

Let me in conclusion say three things:

1) In my view, and the President’s view, wind energy is a big part of the energy future for the United States of
America, we need to make sure that we make it happen. The permitting is only one aspect of it. There’s also
a whole host of other issues including the financial issues that you are all so well aware of. But we ought to at
least have a permitting process that works both for industry and also protects the conservation values which

this country is so proud of.

2) | want to say thank you again to the FAC. | know the members of this committee have worked very hard
for a long period of time, to come up with the best recommendations. What's good about these
recommendations is that they aren’t just wind industry recommendations. You had the input of great
conservation leaders in the community as you’ve developed your recommendations. The FWS is sure, and |
will make sure this happens, to take into account the views, concerns, and suggestions that the FAC

members have.

3) Let me also say that | know this is about the voluntary Wind Energy Guidelines on land. But since | have
so many of you here in this room whom are leaders in the industry, leaders in conservation, and leaders from
government agencies and NGOs, that we ought not to forget the offshore wind energy opportunities that we
have in the United States. We have worked very hard with the Bureau of Ocean Energy Management
Regulation and Enforcement and the states along the Atlantic to look at the possibility of offshore wind
development. We’ve spent a lot of time in permitting of what will hopefully be the first operating offshore wind
energy facility in the Atlantic - Cape Wind off Nantucket Sound. We have moved forward with the
development of Wind Energy Areas in many of the states off the Atlantic and we [additionally] have great

interest from states not off the Atlantic; states like Oregon whom want to move forward with offshore wind

July 20-21 2011 29



energy development. The challenges there are different; the fiscal challenges are different. None the less, |
do think that we have a great opportunity here. If the UK, Denmark, and other countries have been able to do
it, there’s no reason why we shouldn’t be able to do it here in the United States. There are many advantages,

though | won’t go into them today, for developing wind energy off those coasts.

With that I'm going to turn it over to David Hayes because he has been a key player in these efforts with all of
us. Dan Ashe may also have some comments. | also want to hear some comments from the FAC and then |

have to go and deal with some other issues at the Department of the Interior.

Before | go | want to conclude with four quick points:

1) I want to thank the FAC again for all of the hard work you’ve done, because | know how much you all get
paid, and it's nothing from us. Thank you again for lending us your expertise as we try to move forward with

renewable energy, and particularly wind energy, in the country.

2) | want to say thank you to Dan Ashe and David Hayes along with the entire FWS team. | know you've
been working literally night and day to get these Guidelines into a form that would be presentable. When they
published these guidelines about a week ago or so, it really was a herculean effort on their part taking into

account many of the comments which you had sent in to them.

3) I want to congratulate Dan Ashe, after having been unanimously confirmed by the Senate is now officially
the Director of the FWS. He now has the full responsibility of making sure we get across the finish line here.

4) Last, while David will be here for a while longer, | intend to come back tomorrow at 10:00 a.m. and
hopefully you'll all tell me you’ve reviewed the changes and that we're ready to move forward. | look forward

to seeing you all tomorrow morning at 10:00. Thank you.

DAY TWO

Let me make a few comments and then see whether there are some points that you all want to make to me
and to Deputy Secretary, David Hayes. | know there are some of you in the audience today who weren’t here
yesterday, for those of you who were here from the FAC, this may be a repetition. First, let me recommit to all
of you the President’'s commitment and my personal commitment, that the Department of Interior with all of
our agencies, the BLM, the Fish and Wildlife Service, USGS, and all of the other agencies that have a role in
renewable energy, that this issue will remain a cornerstone of our priorities within the Department of the
Interior and that we will continue to work to bolster renewable energy, in all of its forms including wind energy,

here in the United States. | want to state that up front.
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Secondly, let me again say that this Committee has done a tremendous amount of work over the years and |
appreciate the work that you did before the first Service Guidelines came out.
| appreciate the issues you have raised and the fact that you spent all of the day yesterday and today

grappling with some of these issues, trying to isolate them down to these last remaining issues.

I'll have a comment on a few of these issues in just a minute. Before that though, I'm pleased to note that
besides the membership of the Committee that we have here, there are also a number of CEOs from the

conservation community and the wind industry who are here as well.

| understand Justin Allegro is here from the National Wildlife Federation, Dr. Ed Arnett of course from Bat
Conservation, Eric Meyers from Duke Energy, Chris Chapel from Florida Power and Light, Abby Arnold with
AWWI, Stu Webster with Iberdrola, John Graham with BP Wind Energy, Jan Blittersdorf with NRG, Tom
Vinson with AWEA, John Anderson with AWEA, Chris Long with AWEA, Gene Grace with AWEA, Kelly Fuller
with the American Bird Conservancy, Genevieve Thompson with National Audubon, Julie Falkner with
Defenders of Wildlife, see Aimee, they came to watch you, making sure you were doing a good job on the
Committee here, and Bill Miller who is here from the Power Company of Wyoming, and looking at the names
on this list | was given, and the names on this Committee, | recall having seen many of you throughout the

time we’ve been working on these issues over the last several years.

| remember, | think it was in Wyoming, having a conversation at the Western Governors Association with Bill
Miller and some of the other wind advocates who are here. | appreciate the fact that all of you have seen this

as a great opportunity for the United States.

| believe we have huge potential to develop wind power while protecting our Nations wildlife. We need to
make sure that we stay on track and that we ensure both the Congress, as well as the executive branch,
continue to support renewable energy for the imperatives which Rene, Kathy and others spoke about
yesterday. At the end of the day, this is about national security via our own energy supply here in the United
States. It's also about addressing the need to tackle the challenges of climate change and making sure that
we’re producing the kind of energy that will get us to the new energy frontier first. We don’t want the United
States to play second fiddle here. We want to make sure that we continue to move forward. It’s in this
context that the Fish and Wildlife Service Guidelines are so important to the work of the wind industry and of
the conservation advocates; if we don’t get it right, we’ll end up getting ourselves wrapped around the axle of
litigation and controversy, that frankly, could stop the wind industry from becoming what it can be here in the

country.
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I’'m proud of the progress that has been made. Indeed, | need only look at the number of megawatts that are
now being produced. | remember in Colorado, when we first passed the Renewable Portfolio Standard for the
State, | think it was 10% by [2015], the campaign that we put to the ballot actually had on the other side my

wonderful and good friend, Dick Kelly, whom some of you know from Xcel.

He was opposed to our initiative, and he campaigned against it around the state of Colorado. We obviously
won the campaign at the end of the day and therefore we had an RPS for renewable energy in the State. So
wind farms were developed (many of your companies are part of those wind farms on the Eastern Plains up in
the Northern part of Colorado) and within two years, we had made believers out of the skeptics. | remember
so well that my wonderful good friend and colleague Dick Kelly, testifying in front of the Colorado General
Assembly saying that it was time to double the RPS from 10 to | think 20, | don’t remember the exact numbers
but it was to double the RPS for the state of Colorado. All this happened because we made believers out of

the skeptics.

That's what you’re doing here. Kathy, the dialogue that you’ve had here and the progress which you reported
on from members of the FAC Committee over the last several days is something that | think is important. It's
important for you to have identified these remaining issues. That said, I'm going to have David make a few

comments here in conclusion but I, before | do that | want to just address three quick points.

1) Time is our most difficult challenge and enemy and in our defense, we set deadlines. What
this does is it drives people to work together produce results. With this in mind, the reconvening of the
FAC Committee is something that we ought to aim for doing by mid-September as opposed to
October. Everybody here should have reviewed the latest version of the Fish and Wildlife Service
proposed voluntary guidelines and you’ve had a robust discussion about them for now a day and a
half. The subcommittee groups that you have set up should work together through the sultry days of
August, and get back together in September to see if we have come to conclusion on these issues.

So push - put the pedal to the metal to try to get it done as quickly as possible.

2) Second, let me comment on the role of the Service. You have all been students of
government and students of regulation. The complaint | hear from industry more often than anything
else is that what you need is regulatory certainty, or certainty about what the guidelines are going to
be. | agree that’s very important; you don’t want to have changing milestones and you want to be able
to know that the project you're investing in is ultimately going to be built. However, it also is important
that the Service not be sidelined in these efforts. You’ve seen other examples in the Department of
Interior, for 30 years the oil and gas world of the Minerals Management Service essentially sidelined
that agency. The consequence of that was a 30 year legacy of, frankly, looking the other way at what

was happening with respect to oil and gas production in the Nation’s oceans. When bad practices like
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this happen here in the United States, it creates bad practices throughout the world because people
look to us as a standard for development. As we move forward with a new generation of dealing with
oil and gas production in our Nation’s oceans, we also move forward with international protocols.
We're working with Mexico, the Arctic countries, and a whole host of other countries to develop one
set of standards on development of oil and gas in the oceans, making sure we have the best
practices in place. My point is that we need to make sure that the Fish and Wildlife Service is
performing its statutory responsibilities to protect eagles, bats, and other avian species in addition to
its other statutory responsibilities. And so as you debate the question of the role of the Service, make
sure that you have the robustness that is necessary to be able to tell the story 5 or 10 years from now
that the United States still has the best land and wildlife conservation agency on this Earth. Don't

undermine the Service as you have your discussions about the role of the Service.

3) The last point that | wanted to comment on is Avian and Bat Protection Plans where | think
there has been some conversation about what those should be. In my view, it doesn’t seem to me to
be all that difficult to file an application and have an Avian and Bat Protection Plan as part of it.
ABPPs in my view ought to be a part of what becomes one of the best practices that we have with
respect to wind energy development. As a part of my role as Secretary of the Interior, yesterday |
spoke about our conservation agenda at some length which | take very seriously. We have Habitat
Conservation Plans that work in the Dakota Grasslands and in other places where they deliver good
things for conservation. | similarly believe that Avian and Bat Protection Plans can be drawn up in a
way to be helpful for developers and also advance our conservation agenda to protect the bats and

the avian creatures that we care so much about.
So, with that, what | want to do is to hopefully suggest to you that you convene this meeting again in mid-

September and hopefully we get some conclusion of these Guidelines for the wind industry and for

conservation. Now I'll hand it over to David Hayes.

REPONSE TO PUBLIC COMMENTS

Let me make six quick points:

First, to Stu and others, you all know that one of the big things missing is the fact that we don’t have the long
term policy in the United States of America. We don’t have a national Renewable Portfolio Standard which is
something which we would all very much support. At present, we kind of move forward with these state by
state RPSs. However, it would be good if we could move forward into that kind of a national legal framework.
But in all candor, it doesn’t seem to be something that’s going to happen in this Congress, at least this year.

But it's something maybe Congress will somehow find to be important once they get beyond the debt
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ceiling/budget debate where we may be able to move forward with an energy bill that creates a long-term
framework which | had been fighting for as U.S. Senator and as the attorney general from my own state. I've
worked with renewable energy companies for years on this public policy issue, and yet it remains one of my
greatest frustrations. Developers don’t have a certainty with production tax credit, nor do they have certainty
with respect incentives; everybody has to think short term. It'd be a hell of a lot better for the country, for
industry, and for all of us involved, if we had a long-term framework in place. So let us hope that the United
States and its leadership in the Congress recognize the importance of this issue and that in the not too distant

future we can put something together.

Secondly, Michael, you raised a question with respect to funding. | have the entire budget of the Department
of the Interior in front of the U.S. House of Representatives probably on Saturday or Sunday for their vote. |
have said this before publically and I'll say here today again, this is a very sad day for conservation. The Land
and Water Conservation Fund, wetlands funds for NACWA, and everything else that | believe in in
conservation has essentially been decimated. In this budget, you have a 22% cut just to the operations of the
U.S. Fish and Wildlife Service. So query to all of you, how can we expect this agency, which is a small
agency, to continue to do its job? We’re working with good people to see whether or not they can come to
some sense of reality with respect to how we invest in conservation and how to support the Fish and Wildlife

Service in the future. It's an important issue and it's an issue that is here and now.

Third, | want to say is we have spent a lot of time working with all of you and many of the CEOs here and
those who represent their respective organization from the AWEA conference in Chicago, to the meetings in
California, Cheyenne, Wyoming, and Washington D.C. in my office, you know the commitment that our entire
team at Interior has on this issue and trying to resolve challenges and problems as they arise. In the meeting
that | had at Interior about a month ago, the request made by those who attended to the Fish and Wildlife
Service was to reconvene the FAC Committee. We've received tremendous support in the last couple of days
after my coming here yesterday morning and my coming back here to receive this report at the end of this
meeting. | appreciate the commendations we’ve received. As I've said before, this is something we strongly

believe in and we want to get done.

| want to thank the CEOs from both the non-profit world and those from the wind industry who have really
leaned into this process to find the sweet spots. In sharing this table with members of the Audubon Society,
Defenders of Wildlife as well as NextEra and Duke and all of the other companies that are here, it seems to

me that there is a huge common ground that we can work on.
| take a lesson here from my own history book of Ted Kennedy and Mike Henzy from Wyoming; Mike Henzy,

the conservative republican and Ted Kennedy who was probably known as the most progressive liberal U.S.

Senator at least in the last 50 years. | remember often sitting down with Ted Kennedy and Mike Henzy and
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having conversations with them about how dysfunctional the Senate is in Washington, DC. However, what
Ted Kennedy and Mike Henzy believed in was the 80% rule. They recognized that between the two of them,
on 20% of the issues they had some fundamental disagreement, but on 80% they could agree. And so they
defied the approach in Washington, DC which is to concentrate on the 20% of what you disagree on, and
spend all your time on that. Instead they decided that they were going to focus in on the 80% that they agreed
on. Because of that, they were able to pass some of the most important legislation in the last decade and a
half. In our case here, between the Fish and Wildlife Service, conservation interests and the wind industry, |
think we’ve already gone to a place where we’re about 90% agreement. With this in mind, | encourage you to
move forward and grapple with these 9 issues which David Cottingham outlined at the beginning and try to

get them to the point where we have these guidelines into the end-zone.

Finally, | want to reiterate what | said. | think we ought to try to have another meeting of the FAC, probably
September 15, and try to see how many of these issues can be worked out so then we can move forward.
The quicker we do it, the better off we’re going to be, and | think that, you know, this is not one of those things
we’re going to get through today. This is an issue that this Committee with the great minds who sit on this
Committee have been grappling with for 3 years. This is an issue which David and the Fish and Wildlife
Service have been involved for a very long time. So | think given this history, it's something that is imminently

doable.

| also want to let you know that our entire staff is very committed to the work that you’ve done and that’s why
we spend the kind of time on this effort that we have. In light of this, | want to say a special thank-you to David
Hayes, the Deputy Secretary of the Interior who has not only worked on renewable energy, but on matters
relating to Native Americans where we probably have done more in that arena in 2 years than has been done
in 200 year. He works tirelessly, probably 100 hours a week on behalf of the American public and takes these

initiatives very seriously.

To Steve Black, my counselor and his very able assistant Janea Scott who last year were in California helping
get permitted thousands of megawatts of solar power which is now under construction there. They were
given an award recently as the champions of solar last year. This year, | want them to be the champions of
wind. Steve and Janea just do a great job on your behalf.

To Michael Bean who is in the back. When | was looking around to try and find somebody that could help us
work through the thorniest issues that we have in the Fish and Wildlife Service, Secretary Babbit and | had a
conversation, and | said “what kind of advice would you give to me as the Secretary of Interior?” — this was
almost two and a half years ago — and he said “well,” you know, in his own humble way, and Bruce can be
humble...occasionally, he said “well, Ken, | don’t know that | can give you much advice, but | do have one

piece of advice,” he says, “You know, these wildlife and endangered species issues are so, so tough. So the
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one recommendation | would give to you is that you hire the smartest man on the planet”. And he said “and
his name is Michael Bean.” | was happy to report to Secretary Babbit that | had already hired Michael Bean.

So he will be very helpful to us as we move forward with these issues and to all the Fish and Wildlife Service.

Last night we had a reception for Dan Ashe in the Secretary’s Office, to welcome him as the 16™ Director of
the U.S. Fish and Wildlife Service. He comes from a proud tradition of a family who has been involved in fish
and wildlife issues for more than a generation. His father was a Fish and Wildlife Director in the Northeast
Region of the United States for a long time in the 80’s and he was there last night and spoke about the proud
tradition of the Fish and Wildlife Service.

In sum, how we deal with this confluence of circumstances — wind energy and protection of the bald and
golden eagle and protection of birds and the protection of bats — is a very important for all of us. It’s critical
that we make sure that the storied legacy of the Fish and Wildlife Service is one that we’re going to be proud
of 10 and 15 years from now. Thank you very much for this great meeting and | look forward to the meeting
in mid-September. Thank you.
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General Overview

Service received ~ 30,000 comments
This summary is not all-inclusive

Phrases used are those of commenters, not the
Service

For any given topic, comments included full
spectrum of stakeholder concerns



FAC Recommendations

Adopt FAC recommendations in full

Adopt FAC recommendations as much as
possible

Explain reasons behind differences in FAC
recommendations and draft Guidelines

Keep the draft guidelines



“Assurances”

Deviation from FAC language negates assurances
Assurances needed to ensure voluntary use
Requirements to gain assurances too onerous

Impossible to avoid take and to obtain an incidental take
permit under MBTA

Assurances should not be provided for voluntary
adherence to Guidelines



Mandatory vs. Voluntary

Guidelines should remain voluntary

Guidelines should be made mandatory

As presently written, Guidelines are mandatory de facto
Service lacks regulatory authority to require compliance

Wherever a federal nexus exists, lead federal agency
needs to work with project proponents to integrate
Guidelines



FWS Role

* |n Project Planning

— Intense coordination with the Service should be
limited to projects with high risk

— Guidelines should be developer driven

— Service, or oversight organization, should be involved
In decision making at certain steps

— Service should be involved at every step/tier

— Service should develop timelines as to when it will
respond to developers

 With Respect to Staffing and Resource Needs

— Service lacks resources to respond to developers’
concerns in a timely manner

— Service staff will need time to be trained




FWS Role

 |n Data Collection

— Developers should maintain own records and collect
own data

— Service should be responsible for data collection and
processing

« Regarding a Cohesive Agency Approach to Wind
Development

— DOI should revoke all prior related documents
« Superseded by new stand alone document

— Service must ensure consistency and clarity in
applying Guidelines




Methods and Metrics

Guidelines must incorporate standardized
surveys and protocols

Methods and metrics should be maintained In
document and not on website

Greater detail/information should be included In
methods and metrics section

Adopt FAC's version of Methods and Metrics



Phase-in (on-ramps)

Projects should not be expected to go back to any tier
already passed by

Phase-in language needs clarification

— how and when will projects already planned and operating
apply Guidelines

— at what tier will they start

Guidelines should be finalized and implemented as soon
as possible

Immediate effective date creates uncertainty in costs and
risks to projects since, in all likelihood, advanced staged
projects will be out of compliance with Guidelines

Adopt FAC proposal for phase-ins 9



Scope of Species Covered

Guidelines unreasonably propose broader scope for
research and mitigation efforts than is envisioned in FAC
recommendations (i.e. species of concern)

Scope and magnitude of draft Guidelines is out of
proportion to impacts of wind energy on wildlife

Guideline’s scope should include effects to local
populations and species as a whole

Guidelines switch between addressing all species to
focusing on birds and bats; clarify what species, and
effects to such species, are to be considered

10



Monitoring

Low level monitoring should be continued
iIndefinitely, even after post-construction
monitoring has been completed

Monitoring should be required and not a rare
occurrence

Monitoring must be based on best available
science

Monitoring requirements should be risk-based
and site-specific as recommended by FAC

11



Cumulative Impacts

Adopt FAC wording regarding cumulative
Impacts

Cumulative impact assessments should be
required

Cumulative impacts are important and should be
afforded more attention

Cumulative impact assessments are costly,
resource intensive, and often do not yield
iInformation that would change project
determinations 12



Community Scale Wind

» Guidelines should apply to all turbines

« Small-scale projects (<1MW) should be
excluded

» Application of Guidelines to small projects
will prevent development

13



Eagles

Service should explain how WEG and ECPG
relate to one another

ECPG is too stringent or scientifically
unsupported

ECPG not stringent enough
Guidelines do not take into account the benefits

of wind energy for eagles

14



Conflict Resolution

Service’'s chain of command should be used to
resolve disputes

Use Service’'s chain of command with specified
point persons identified in Guidelines for
consistency

All stakeholders should be involved in conflict
resolution

‘Wind guru’ should be appointed for conflict
resolution matters 15



Coordination

Maintain state coordination section from FAC
recommendations

Conflicts with existing state guidelines must be
addressed

Guidelines should emphasize need to
coordinate with stakeholders

Differentiate between coordination requirements
on public and private land

16



Sound Impacts

« Noise impact evaluations should be required

— If noise impact evaluations are required, criteria must
be established and clarified

* Noise impact evaluations should not be required
and/or moved to the research tier

 Singling out the relative impact of noise, as

opposed to other factors, including avoidance of
tall structures, is impossible

17



Native American Involvement

» Guidelines fall to provide information or
guidance as to how Service will accept
tribal input regarding BGEPA
programmatic eagle take permits

18



Audience

 Audience for Guidelines should be
developers

* Guidelines should clearly state intended
audience

19



Legal Authority

Service has overreached its legal authority to require
compensation for non-statutorily protected species or to
veto projects

Service must adhere to its existing legal authorities

Guidelines are inconsistent with existing authorities (i.e.
states)

Guidelines should distinguish between requirements of
laws that provide for ITPs and apply to harm through
habitat alteration (e.g., ESA), and those with criminal
penalties for intentional take (e.g., MBTA)

20



