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PARTICIPATING AGREEMENT No. 04-PA-11041701-078
between
USDA, FOREST SERVICE, HUMBOLDT-TOIYABE NF

and

NEVADA DIVISION OF FORESTRY (includes State, Private Landowners, and City of Carson City, Nevada), 

and

CITY OF RENO

This PARTICIPATING AGREEMENT is hereby entered into by and between the USDA FOREST SERVICE, Carson Ranger District, Humboldt-Toiyabe National Forest, hereinafter referred to as the Forest Service (FS), the Nevada Division of Forestry (includes State lands, Private Landowners, and City of Carson City, Nevada), hereinafter referred to as the NDF, and the City of Reno of Nevada and California, hereinafter referred the City of Reno under the authority of the Cooperative Funds and Deposits Act of December 12, 1975, Pub. L. 94-148, 16 U.S.C. 565a1 – a3, Wyden Amendment, Section 323(a) of the Department of Interior and Related Agencies Appropriations Act, 1999 as included in P.L. 105-277, Div. A., Section 101 (e) as amended by P.L. 107-63, Sec. 330, and the Granger-Thye Act of April 24, 1950.
A. PURPOSE
:

Implement emergency treatment on lands burned by the Wally Fire in accordance with the Wally Fire Burned Area Emergency Response (BAER) Plan.  Treatments include aerial seeding and mulching, drill seeding and mulching, log erosion barriers, straw wattles, road drainages, signing and gates to control recreational use and access.
  
B. STATEMENT 
OF MUTUAL BENEFIT AND INTERESTS:

Rehab of burned areas on all treatment areas identified in the BAER Plan in an effort to:
1. Reduce implementation costs for all parties, and provide for most efficient and timely application of treatment.
2. Reduce risk from increased watershed run-off, rock fall and debris flows directly downstream of the Wally Fire.
3. Reduce wind blown soil erosion.
4. Protect streams, including Carson City’s and City of Reno’s municipal water systems.
5. Reduce impacts to Carson City’s and City of Reno’s municipal water supply and water quality.
6. Reduce sedimentation and loss of soil productivity.
7. Protect aquatic ecosystem integrity.
8. Reduce evasion of noxious weeds and cheat grass.
9. Reduce threat to human life and property.   
C. THE FOREST SERVICE 
SHALL:

1. Issue solicitation, award and administer contract(s) for aerial seeding and aerial straw mulching for all treatment areas, includes FS, State land, private landowners, City of Carson City, and City of Reno land identified in the BAER Plan.  

2. Collect funds from NDF (includes costs for State lands, private landowners, and City of Carson City, NV) for NDF’s portion of the aerial seeding and aerial straw mulching contract costs per acre, including contract administration, as outlined in the BAER Plan.
1. C
3. ollect funds from City of Reno for their portion of aerial seeding contract costs per acre, including contract administration, as outlined in the BAER Plan.
3. 
4. The FS will reimburse NDF for seed mix, straw wattles, and associated application costs for FS Drill Application, Log Erosion Barriers (LEB), and Straw Wattle Treatment costs.
5. Provide Cultural Site Protection on applicable FS treatment areas. 
6. Provide signing plan, define locations, and locate placement of gates on FS, City, and private land in accordance with the BAER plan and in cooperation with City of Carson City.
7. Provide materials for production of signs and gates to NDF for the City of Carson City to produce and install gates and signs in accordance with the BAER Plan and as authorized by the Wyden Amendment. 

8. Reimburse NDF for the City of Carson City’s production and installation of gates and signs in accordance with the BAER Plan and as authorized by the Wyden Amendment.   

9. Reimburse NDF for City of Carson City’s drainage installation on 4 miles of road in Kings Canyon and 2 miles of road in Ash Canyon in accordance with the BAER plan and funding authorized by the Wyden Amendment.    




    
D.  THE NDF (includes State lands, Private Landowners, and City of Carson City) SHALL
:

      1.  
Provide seed mix for all aerial treatment areas (FS, NDF, and City of Reno).  The rice straw mulch will be contractor-furnished supplies in the FS aerial seeding and mulching contract .  
2.   Provide seed, straw, straw wattles, and associated application costs for Drill Application, Log Erosion Barriers and Straw Wattle Treatment areas for the FS and NDF.  
3.   NDF will bill the FS for actual cost of seed, straw wattle and application costs for Drill Application, Log Erosion Barriers and Straw Wattle Treatment for FS treatment areas. 
4.   Reimburse the FS for costs associated with aerial seeding and mulching contract, including contract administration costs, for treatment of State land, private landowners, and City of Carson City.  

5.  City of Carson City will be responsible to notify private landowners of treatment operations on affected private lands.
6. State of Nevada will provide helispot located at Township 15N, Range 19E, Section 12, as a contributing portion to all parties for the FS to conduct the aerial seeding and mulching contract operations.  State of Nevada will provide a letter of authorization to the FS for this use.
7.  Bill City of Reno for seed mix for aerial seeding.  
Provide Cultural Site Protection for own ownerships within treatment areas.
8. Perform and bill FS for City of Carson City’s labor to produce and install gates and signs in accordance with the BAER plan and funding authorized by the Wyden Amendment.   

9. Perform and bill FS for City of Carson City’s drainage installation on 4 miles of road in King’s Canyon and 2 miles of road in Ash Canyon in accordance with the BAER plan and funding authorized by the Wyden Amendment.    

E. 
CITY OF RENO SHALL:
1. Provide access to the FS and NDF for all treatment areas on tribal lands identified in the BAER Plan and provide access to other land treatment areas.   

2. Reimburse the FS for costs associated with aerial seeding contract for tribal treatment areas identified in the BAER Plan.    
3. Reimburse NDF for seed mix for aerial seeding for treatment on tribal lands identified in the BAER Plan.
4. Tribe is not liable for personal injury or actions by FS, NDF or federal contractor’s personnel during treatment operations on Tribal land, unless through willful negligence of the Tribe.     
F.  
IT IS MUTUALLY UNDERSTOOD AND AGREED BY AND BETWEEN THE PARTIES THAT:

1. FOREST SERVICE ACKNOWLEDGED IN PUBLICATION AND AUDIOVISUALS.  
Forest Service support shall be acknowledged in any publications and audiovisuals developed as a result of this instrument.

2. COLLECTION OF AMOUNTS DUE THE FEDERAL GOVERNMENT.
.  Pursuant to 31 U.S.C. 3716 and 7 CFR, Part 3, Subpart B, any funds paid to a cooperator in excess of the amount to which the cooperator is finally determined to be entitled under the terms and conditions of the award constitute a debt to the Federal Government.  If not paid within a reasonable period after the demand for payment, the Federal awarding may reduce the debt by:

a. Making an administrative offset against other requests for reimbursements.

b. Withholding advance payments otherwise due to the cooperator.

c. Taking other action permitted by statue.

Except as otherwise provided by law, the Federal awarding agency shall charge interest on an overdue debt.  

3. TAXPAYER IDENTIFICATION NUMBER
.  The cooperator shall furnish their tax identification number upon execution of this instrument.

4. FUNDING EQUIPMENT.  Federal funding under this instrument is not available for reimbursement of recipient/cooperator purchase of equipment.

 
5. FREEDOM OF INFORMATION ACT (FOIA).  
Any information furnished to the Forest Service under this instrument is subject to the Freedom of Information Act (5 U.S.C. 552).

6. RETENTION AND ACCESS REQUIREMENTS FOR RECORDS
.  The Forest Service, Inspector General, or Comptroller General, through any authorized representative, shall have access to and the right to examine all records related to this instrument.  As used in this provision, “records” includes books, documents, accounting procedures and practices, and other data regardless of type and regardless of whether such items are in written form, in the form of computer data, or in any other form.  All records pertinent to this agreement shall be retained for a period of 3 years.

7. MODIFICATION
.  Modifications within the scope of the instrument shall be made by mutual consent of the parties, by the issuance of a written modification, signed and dated by all parties, prior to any changes being performed.  The Forest Service 
is not obligated to fund any changes not properly approved in advance.  

8. NONDISCRIMINATION
.  The recipient/cooperator shall comply with all Federal statutes relating to nondiscrimination and all applicable requirements of all other Federal laws, Executive orders, regulations, and policies.  These include but are not limited to:  (a) Title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d, 2000e-16), which prohibits discrimination on the basis of race, color, disability, or national origin; (b) Title IX of the Education amendments of 1972, as amended (20 U.S.C. 1681-1683, and 1685-1686), which prohibits discrimination on the basis of sex; and Section 504 of the Rehabilitation Act of 1973 as amended (29 USC 794) which prohibits discrimination on the basis of disabilities.  The nondiscrimination statement which follows shall be posted in primary and secondary recipient/cooperator offices, at the public service delivery contact point and included, in full, on all materials regarding such recipients'/cooperators' programs that are produced by the recipients/cooperators for public information, public education, or public distribution: 

"In accordance with Federal law and U.S. Department of Agriculture policy, this institution is prohibited from discriminating on the basis of race, color, national origin, sex, age, or disability.  (Not all prohibited bases apply to all programs.) 

To file a complaint of discrimination, write USDA, Director, Office of Civil Rights, Room 326-W, Whitten Building, 1400 Independence Avenue, SW, Washington, DC  20250-9410 or call (202) 720-5964 (voice and TDD).  USDA is an equal opportunity provider and employer."

If the material is too small to permit the full statement to be included, the material will at minimum include the statement, in print size no smaller than the text, that "This institution is an equal opportunity provider."

9. PROPERTY IMPROVEMENTS
.  Improvements placed on National Forest System land at the direction of either of the parties, shall thereupon become property of the United States, and shall be subject to the same regulations and administration of the Forest Service as other National Forest improvements of a similar nature.  No part of this instrument shall entitle the cooperator to any share or interest in the project other than the right to use and enjoy the same under the existing regulations of the Forest Service.  

10. LEGAL AUTHORITY
.  The cooperators have the legal authority to enter into this instrument, and the institutional, managerial and financial capability (including funds sufficient to pay nonfederal share of project costs) to ensure proper planning, management, and completion of the project.

11. PARTICIPATION IN SIMILAR ACTIVITIES
.  This instrument in no way restricts the Forest Service or the Cooperator(s) from participating in similar activities with other public or private agencies, organizations, and individuals.

12. TERMINATION
.  Any of the parties, in writing, may terminate the instrument in whole, or in part, at any time before the date of expiration.

Neither party 
shall incur any new obligations for the terminated portion of the instrument after the effective date and shall cancel as many obligations as possible.  Full credit shall be allowed for each Party’s expenses and all non-cancelable obligations properly incurred up to the effective date of termination.

Excess funds 
shall be refunded within 60 days after the effective period.
13. PRINCIPAL CONTACTS
.  The principal contacts for this instrument are:

	Forest Service Project Contact
	Cooperator Project Contact

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	


	Forest Service Administrative Contact
	Cooperator Administrative Contact

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	



14. 
15. DUNS NUMBER 
(5/04):  The cooperator shall furnish their DUNS number upon execution of this instrument. You may obtain a DUNS number by contacting Dun and Bradstreet at 800-234-3867 or 866-794-1580.  A DUNS number will be provided immediately by telephone at no charge.

16. ELECTRONIC FUNDS 
TRANSFER (EFT) (5/04):  The cooperators shall designate a financial institution or an authorized payment agent through which a federal payment may be made in accordance with US Treasury Regulations, Money and Finance at 31 CFR 208, which requires that federal payments are to be made by EFT to the maximum extent possible.  A waiver may be requested and payments received by check by certifying in writing that one of the following situations apply:

1. The payment recipient does not have an account at a financial institution.

2. EFT creates a financial hardship because direct deposit will cost the payment recipient more than receiving a check.

3. The payment recipient has a physical or mental disability, or a geographic, language, or literacy barrier.

In order to receive EFT payments, the cooperators shall register in the Central Contractor Registry (CCR).  You may register by going to www.ccr.gov and following the instructions provided on line.  For assistance, contact the CCR Assistance Center at 888-227-2423 or 269-961-4725

17. DAVIS-BACON OR SERVICE CONTRACT ACT.  
Federal wage provisions (Davis-Bacon or Service Contract Act) are applicable to any contract developed and awarded under this instrument where all or part of the funding is provided with Federal funds.  Davis-Bacon wage rates apply on all public works contracts in excess of $2,000 and Service Contract Act wage provisions apply to service contracts in excess of $2,500.  The Forest Service will award contracts in all situations where their contribution exceeds 50 percent of the costs of the contract.  If a cooperator is approved to issue a contract it shall be awarded on a competitive basis.

18. COPYRIGHTING
.  The cooperators are granted sole and exclusive right to copyright any publications resulting from this agreement
, including the right to publish and vend throughout the world in any language and in all media and forms, in whole or in part, for the full term of copyright and all renewals thereof in accordance with this instrument.  However, the cooperator shall not sell, or grant copyrights to a third-party designee who intends to sell, the document as a profit-making venture.  No original text or graphics produced and submitted by the Forest Service shall be copyrighted.  The Forest Service reserves a royalty-free, nonexclusive, and irrevocable right to reproduce, publish, or otherwise use, and to authorize others to use, the work for Federal government purposes.  This right shall be transferred to any sub-agreements or subcontracts.  This provision includes:

a. The copyright in any work developed by the NDF or the City of Reno under this instrument.

b. Any rights of copyright to which the NDF or the City of Reno purchases ownership with any Federal contributions.

19. PUBLICATION SALE
.  The cooperator may sell any publication resulting from the project.  The publication may initially be sold at fair market value which is defined in this instrument to cover costs of development, production, marketing, and distribution.  After the costs of development and production have been recovered, fair market value is defined in this instrument to cover the costs of marketing, printing, and distribution only.  Fair market value must exclude any in-kind or Federal government contributions to the total costs of the project.

20. PAYMENT/REIMBURSEMENT
.  Reimburse the, Cooperator, NDF, for the Forest Service's share, of actual expenses incurred by the City of Carson City, NV, to produce/install gates and signs, and install drainages on Kings Canyon and Ash Canyon Roads, not to exceed $50,000.  Bill the City of Reno for aerial seeding (FS) and seed costs (NDF), not to exceed $15,000.  In addition, reflect any differences for actual contract and seed mix costs for NDF and City of Reno as shown in the incorporated Financial Plan.  The cooperator is approved to submit one billing for each cooperator.  The Forest Service will make payment for its share of project costs upon receipt of an invoice.  Each invoice shall display the cooperator's actual expenditures to date on the invoice (not just the Forest Service share of actual expenditures), displayed by separate cost elements as documented in the Financial Plan.  The invoice should be forwarded as follows:

	Send original to:
	Send copy to:
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22. ENDORSEMENT
.  Any cooperator contributions made under this instrument do not by direct reference or implication convey Forest Service endorsement of the cooperator’s product or activities. 

23. ALTERNATE DISPUTE RESOLUTION
.  In the event of any issue of controversy under this Agreement, the parties may pursue Alternate Dispute Resolution procedures to voluntarily resolve those issues.  These procedures may include, but are not limited to, conciliation, facilitation, mediation, and fact finding.

24. BAER PLAN/FINANCIAL PLAN.  The attached BAER/financial plan are hereby incorporated and become a part of this agreement.

25. COMMENCEMENT/EXPIRATION DATE
.  This instrument is executed as of the date of last signature and is effective through September 30, 2005, at which time it will expire unless extended.  

26. 24.  AUTHORIZED REPRESENTATIVES.  By signature below, the cooperators 
certify that the individuals listed in this document as representatives of the 
cooperator are authorized to act in their respective areas for matters related to this 
agreement.
25.  BUDGET AUTHORIZATION.  The Forest Service’s performance under this instrument is contingent upon receiving Budget Authority.  Once Budget Authority is obtained, Forest Service performance under the terms of this instrument may commence.  Budget Authority is limited to the Fiscal Year (October 1 through September 30).  Amounts authorized, but not obligated or expended will expire on September 30 of the Fiscal Year in which Budget Authority was obtained.  No further obligations or charges may occur under the instrument until the Forest Service obtains Budget Authorization for subsequent Fiscal Years.
26.  REIMBURSABLE BILLING – GRANGER-THYE.  Bill the cooperator(s) lump sum for funds sufficient to cover the actual costs for the specific treatment areas identified in the Financial Plan.  All billings shall be completed within the same fiscal year as the Forest Service expenditures and overhead will be assessed at the rate of 2.5 percent on non-cash contributions.
Billings shall be sent to:  (Cooperator’s addresses).
(1) 







(2)  






27.  FOREST SERVICE LIABILITY.  The Forest Service shall not be liable to the depositor or landowner for any damage incident to the performance of this agreement.  

This agreement will become executed in counterparts and will become effective for each party upon their signature and date.  


	NEVADA DIVISION OF FORESTRY

State Forester

	
	USDA FOREST SERVICE

Forest Supervisor, Humboldt-Toiyabe NF

	     

	
	     


	
	
	     



	
	
	

	     
    
	DATE
	
	     
    
	DATE

	     

	
	     




NEVADA DIVISION OF FORESTRY 
NEVADA DIVISION OF FORESTRY
CAROL ENGLISH



BOARD OF EXAMINERS
Administrative Services Officer

_________________________________
_____________________________





DATE





DATE

NEVADA DIVISION OF FORESTRY 

DEPUTY ATTORNEY GENERAL FOR

THE ATTORNEY GENERAL

___________________________________




DATE
CITY OF CARSON CITY, NEVADA

CITY OF RENO





City Manager





Chairman, City of Reno 
_________________________________
_______________________________




DATE





DATE

	The authority and format of this instrument has been reviewed and approved for signature.

	

	     
        DATE

	FS Grants and Agreements Specialist                     


Job Code - H4A7VK      
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