
From: Deibert, Pat
To: Theodore Stein; Dana Jacobsen; Kris Tita
Subject: Fwd: Hollard & Hart Law Review article on the sage-grouse listing decision
Date: Monday, October 05, 2015 2:58:10 PM
Attachments: The National Law Review - Four Questions You May Have About the Sage-Grouse &quot;Not Warranted&quot;

 Decision - 2015-10-05.pdf

fyi
---------- Forwarded message ----------
From: Tom Christiansen <tom.christiansen@wyo.gov>
Date: Mon, Oct 5, 2015 at 2:39 PM
Subject: Fwd: Hollard & Hart Law Review article on the sage-grouse listing decision
To: Scott Talbott <scott.talbott@wyo.gov>, John Kennedy <john.kennedy@wyo.gov>, Renny
 MacKay <renny.mackay1@wyo.gov>, Bob Lanka <bob.lanka@wyo.gov>, Scott Smith
 <scott.smith1@wyo.gov>, Scott Edberg <scott.edberg@wyo.gov>, Brian Nesvik
 <brian.nesvik@wyo.gov>, "Flanderka, Mary" <mary.flanderka@wyo.gov>, Amanda
 Withroder <amanda.withroder@wyo.gov>, Linda Cope <linda.cope@wyo.gov>, Scott Gamo
 <scott.gamo@wyo.gov>, Bob Budd <bob.budd@wyo.gov>, Jerimiah Rieman
 <jerimiah.rieman@wyo.gov>
Cc: Leslie Schreiber <leslie.schreiber@wyo.gov>, Alyson Courtemanch
 <alyson.courtemanch@wyo.gov>, Dan Thiele <dan.thiele@wyo.gov>, Dean Clause
 <dean.clause@wyo.gov>, Greg Hiatt <greg.hiatt@wyo.gov>, Jenny Morton
 <j75morto@blm.gov>, "Jensen, Brian" <brian.m.jensen@wy.usda.gov>, Justin Binfet
 <justin.binfet@wyo.gov>, Mark Zornes <mark.zornes@wyo.gov>, Nyssa Whitford
 <nyssa.whitford@wyo.gov>, Patrick Burke <patrick.burke@wyo.gov>, Stan Harter
 <stan.harter@wyo.gov>, Will Schultz <will.schultz@wyo.gov>, Willow Hibbs
 <willow.hibbs@wyo.gov>, "Deibert, Pat" <pat_deibert@fws.gov>

All,

Please see the below/attached. I recommend this article be distributed as a "Sage Grouse Update" in the
 near future.

Regards,
Tom

Tom Christiansen
Sage-Grouse Program Coordinator
Wyoming Game & Fish Department
351 Astle Ave
Green River, WY  82935
307.875.3225 ext. 18610 
tom.christiansen@wyo.gov 
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From: Tom Christiansen <tom.christiansen@wyo.gov>
Date: Mon, Oct 5, 2015 at 2:32 PM
Subject: Hollard & Hart Law Review article on the sage-grouse listing decision
To: Leslie Schreiber <leslie.schreiber@wyo.gov>, "Abernathy, Tom"
 <abernathytl@hotmail.com>, "Acri, Armond" <anacri_wy@msn.com>, Alyson Courtemanch
 <alyson.courtemanch@wyo.gov>, "Asbell, Mickey" <fremontdist@wyoming.com>, "Baer,
 Dave" <baerdavid7@gmail.com>, "Barrett, Bob" <bbinwyo@hotmail.com>, "Berger, Jack"
 <bergerdiana@yahoo.com>, Bill Alldredge <alldredge@tctwest.net>, "Binfet, Justin"
 <justin.binfet@wyo.gov>, "Bird, Vearl" <vwbird@bvea.net>, "Blomquist, Frank"
 <frank_blomquist@blm.gov>, Brian Strampe <brian.strampe@fmc.com>, "Brown, Jim"
 <barbarb@bresnan.net>, "Brug, Robert" <robertlbrug@gmail.com>, "Byer, Tim"
 <tbyer@fs.fed.us>, "Call, Matt" <mcall@wyoben.com>, "Carrico, Gene"
 <gcarrico@bresnan.net>, "Chong, Geneva" <Geneva_Chong@usgs.gov>, "Clause, Dean"
 <dean.clause@wyo.gov>, "Clayson, Tom" <tclayson@samson.com>, "Cole, Eric"
 <eric_cole@fws.gov>, "Collett, Amy" <acollett@tcweed.org>, Cory Hatch
 <cory@jhwildlife.org>, "Dahlke, John" <johnd@wyowildlife.com>, Dan Thiele
 <dan.thiele@wyo.gov>, "Davison, Aimee" <bluewing.adavison@gmail.com>, Erik Norelius
 <enoreliu@blm.gov>, Erika Tokarz <etokarz@ultrapetroleum.com>, "Espy, John"
 <jespy@tribcsp.com>, "Faber, Colleen" <colleen.faber@anadarko.com>, "Garrett, Pete"
 <garrett3607@gmail.com>, "Guernsey, Pete" <peter.guernsey@qepres.com>, "Hamilton,
 Keith" <hri@tctwest.net>, "Harshbarger, Robert" <harshbarger@agristar.net>, "Harter, Stan"
 <stan.harter@wyo.gov>, "Haverkamp, Jim" <jim.haverkamp@wy.usda.gov>, "Hayward,
 Jennifer" <jennifer.hayward@wy.usda.gov>, "Hnilicka, Pat" <Pat_Hnilicka@fws.gov>,
 "Holloran, Alison" <aholloran@audubon.org>, "Jachowski, Kathleen"
 <guardians@hughes.net>, "Jones, Steve" <joneslightningc@tctwest.net>, "Jones, Tracy"
 <tracyj@precorp.coop>, Justin Garrison <justin@medbowcd.org>, "Kaiser, Rusty"
 <Rusty_Kaiser@blm.gov>, "Karhu, Rory" <rory.karhu@wy.usda.gov>, Kenny Wolfley
 <kenneth.wolfley@wy.usda.gov>, Kerry Murphy <kmmurphy02@fs.fed.us>, "Kot, Mark"
 <kotm@sweet.wy.us>, "Krumm, Bob" <rkrumm@fiberpipe.net>, Larry Heiser
 <Larry@westernsagecpas.com>, "Lawson, Bruce" <brucelawson@bhbentonite.com>,
 "Leavengood, Glen" <gleavengood@gmail.com>, "Lovell, Gavin" <g75lovel@blm.gov>,
 "Lutz, Julie" <julie.lutz@tronox.com>, "Maechtle, Tom" <tom@bighornec.com>, Mark
 Zornes <mark.zornes@wyo.gov>, "Martin, Steve" <stmartin@wyoming.com>, Marvin
 Blakesley <marvinb@gga-inc.com>, "McGinnis, Corby" <diamondhranch@wildblue.net>,
 "McKenzie, Allison" <Allison.McKenzie@wy.usda.gov>, "Ostheimer, Bill"
 <bostheim@blm.gov>, "Parsons, Barbara" <Parsons82@msn.com>, Paul Jibson
 <Paul.Jibson@questar.com>, "Pfister, Chris" <lasher@wildblue.net>, "Phibbs, Hank"
 <phibbslaw@icloud.com>, "Philp, Rob" <robbiephilp@gmail.com>, "Phipps, Randy"
 <phippsrj@bp.com>, "Pinter, Tracy" <tpinter@blm.gov>, "Platt, Steve"
 <falconstrike1@live.com>, "Purcell, Melanie" <mpurcell@sublettecd.com>, "Raynes, Bert"
 <braynes@bresnan.net>, Roger Cox <cox.saratoga@gmail.com>, "Schultz, Will"
 <will.schultz@wyo.gov>, "Scott, Stacey" <hustace@gmail.com>, "Sgroi, Robb"
 <robb@tetonconservation.org>, "Shirley, Mark" <Mark.Shirley@wy.usda.gov>, "Skelton,
 Bill" <bill.skelton@dvn.com>, "Sommers, Albert" <albert@sommersranch.com>, "Spurrier,
 Margo" <spurrierms@yahoo.com>, "Stebner, Ken" <kstebner@bresnan.net>, "Stephens,
 Tim" <t75steph@blm.gov>, "Stephenson, John" <John_A_Stephenson@nps.gov>, "Taylor,
 Meredith" <metaylor@wyoming.com>, Todd Heward <todd@medbowcd.org>, "Vicklund,
 Laurel E." <LVicklund@peabodyenergy.com>, "Vosburgh, Tim" <tvosburgh@blm.gov>,
 "Welch, Jack" <jcwelch620n@gmail.com>, "Wright, Jim" <jim_wright@blm.gov>
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Dear WY Sage-Grouse Local Working Group members,

The attached article is short and to the point and offers, I think, good information about what the recent
 listing decision for sage-grouse means.  Feel free to distribute.

The link to the source is: http://www.natlawreview.com/article/four-questions-you-may-have-about-sage-
grouse-not-warranted-decision

Regards,
Tom

Tom Christiansen
Sage-Grouse Program Coordinator
Wyoming Game & Fish Department
351 Astle Ave
Green River, WY  82935
307.875.3225 ext. 18610 
tom.christiansen@wyo.gov 

E-Mail to and from me, in connection with the transaction 
of public business, is subject to the Wyoming Public Records 
Act and may be disclosed to third parties.

-- 
Pat Deibert, PhD
National Sage-grouse Coordinator
Certified Wildlife Biologist® 
U.S. Fish and Wildlife Service
5353 Yellowstone Road, Suite 308A
Cheyenne, WY  82009
307-772-2374, ext. 226

got leks?

http://www.natlawreview.com/article/four-questions-you-may-have-about-sage-grouse-not-warranted-decision
http://www.natlawreview.com/article/four-questions-you-may-have-about-sage-grouse-not-warranted-decision
tel:307.875.3225%20ext.%2018610
mailto:tom.christiansen@wyo.gov


Article By
Thomas C. Jensen

Sandra A. Snodgrass
Holland & Hart LLP

Publications

Environmental, Energy & Resources
All Federal

Four Questions You May Have About the Sage-Grouse
"Not Warranted" Decision

posted on: Monday, October 5, 2015

It would have been hard to miss the news earlier this
week that the U.S. Fish and Wildlife Service (USFWS)
decided against listing the sage-grouse as threatened
or endangered under the Endangered Species Act
(ESA).1 As the hubbub of the announcement and the many
reactions subsides, it is a good time to consider some
lingering questions about the impact and import of the
USFWS decision (Decision). This article addresses four
of those questions.

What does the Decision mean for activities on
private lands?

As a result of the Decision, sage-grouse on private land are not afforded the protections of the
ESA, such as the statute’s prohibition on “take” of listed species. However, because almost all of
the 11 states inhabited by the sage-grouse have a state-led sage-grouse conservation plan, it will
be important for landowners and project developers to understand the scope and requirements of the
applicable state plan before undertaking actions that may affect the sage-grouse. Activities on
private land may still be subject to avoidance, minimization, and compensatory mitigation
requirements to benefit the sage-grouse, despite the USFWS Decision. The nature and extent of those
requirements will vary by state and will depend on the type of activity proposed, the potential
impacts of the proposed action on the sage-grouse, and the authority underlying the state plan. In
addition, projects in federal-private checkerboard areas may be subject to multiple, and potentially
inconsistent, obligations for sage-grouse conservation.

Is the Service’s Decision the final word on the issue?

While the Decision fulfills the USFWS court-ordered obligation to issue a listing decision regarding
the sage-grouse by September 30, 2015, it likely will not be the final word on the status of the
sage-grouse for several reasons. First, some environmental interest groups have indicated their
dissatisfaction with the not-warranted finding, expressing concern that the conservation efforts
upon which the USFWS based its Decision—namely the sage-grouse land use plan amendments issued by
the Bureau of Land Management (BLM), the U.S. Forest Service (Forest Service), and some of the state
plans—are not sufficiently robust to halt the species’ decline. These dissatisfied groups may
challenge the Decision. If such a challenge were successful, the USFWS would need to reconsider its
Decision and could reach a different conclusion.

Second, many industry groups have indicated their intent to challenge some, if not all, of the BLM
and Forest Service sage-grouse land use plan amendments, asserting that the measures in those plans
are too restrictive and violate the Federal Land Policy and Management Act or other applicable laws.
If those challenges are successful, and BLM and Forest Service are required to reconsider their land
use plans, the USFWS would then need to evaluate whether its Decision is still valid based on any
changes to the agencies’ plans, since those plans are a significant underpinning of the USFWS not-
warranted finding.

Third, the efficacy of the federal agencies’ land use plans and state sage-grouse plans remains to
be determined. If those plans are not implemented as originally anticipated, or if their

1
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http://www.natlawreview.com/organization/holland-hart-llp
http://www.hollandhart.com/publications/


implementation is not as effective in conserving the sage-grouse as originally anticipated, the
USFWS may determine that it must revisit its Decision, or it may be petitioned to do so by an
environmental group.

Fourth, some Members of Congress have indicated that they will work to enact legislation to roll
back the sage-grouse protections included in the revised federal land use plans and bar the USFWS
from listing the bird. The structural, temporal, and political constraints facing this Congress
suggest that any such proposals are unlikely to find their way into law, but there is some small
chance that Congress will figure out a way to amend the law to change various aspects of the land
use plans or USFWS’ authorities under the ESA. Thus, the USFWS Decision, while an important one, is
likely not the last we will hear about the legal status of the sage-grouse or its habitat.

What happens if the state plans and federal agency land use plans are implemented
effectively, but other threats, like wildfire, increase?

The ESA requires the USFWS to evaluate whether listing of a species as threatened or endangered is
warranted based on five factors: (1) the present or threatened destruction, modification, or
curtailment of its habitat or range; (2) overutilization for commercial, recreational, scientific,
or educational purposes; (3) disease or predation; (4) the inadequacy of existing regulatory
mechanisms; or (5) other natural or manmade factors affecting its continued existence.2 Even if BLM,
Forest Service, and state plans prove to be effective in reducing some of these threats—such as
habitat destruction from infrastructure and development and other natural and manmade factors—it may
not be feasible for these plans to effectively address other threats, such as wildfire and invasive
species (e.g., cheatgrass). If those other threats increase in the future despite effective
implementation of the sage-grouse plans, the USFWS may be compelled to revisit its Decision. The ESA
requires listing of a species that qualifies as threatened or endangered, regardless of whether the
listing would be able to address the underlying threats.

What are the main legal and institutional challenges to making these conservation
initiatives work?

The answer to this question lies in the context of the Decision. The USFWS Decision rests on an
unprecedented assemblage of commitments from federal, state, and non-government entities to manage
sage-grouse habitat across a vast area of North America in new, different ways. Some of the
commitments will take the form of legal requirements in state or federal natural resource management
schemes. Some rely on voluntary, market-based systems of compensatory mitigation. Some are
combinations of mandatory and voluntary measures. All of the new commitments rest on scientific,
regulatory, and economic assumptions that are, at best, only partly proven. It is worth noting in
this regard that the USFWS conspicuously did not cite certain state-sponsored conservation
initiatives as bases for the Decision, suggesting that the uncertainties tied to those initiatives
were so substantial that they could not be relied upon in making the listing Decision.

Perhaps the most challenging aspect of the plans on which the Decision was made is found in the
various “exchanges” or similar market-based mitigation systems. These habitat credit-trading regimes
represent a new realm of property law, with new markets for property rights, new managers and users
of the rights, considerable uncertainty about the cultural and institutional compatibility of state
wildlife management agencies and free-market entrepreneurs, all in a context where the regulatory
environment is unresolved, the natural environment is changing and, in some respects, unpredictable,
and the stakes are enormous. There will be years of work ahead for policymakers, scientists and, to
be sure, lawyers, before this is all worked out.

1The Department of the Interior’s press release is available
at https://www.doi.gov/pressreleases/historic-conservation-campaign-protects-greater-sage-grouse.
216 U.S.C. § 1533(a)(1).

Copyright Holland & Hart LLP 1995-2015. 

Source URL: http://www.natlawreview.com/article/four-questions-you-may-have-about-sage-grouse-not-
warranted-decision
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implementation is not as effective in conserving the sage-grouse as originally anticipated, the
USFWS may determine that it must revisit its Decision, or it may be petitioned to do so by an
environmental group.

Fourth, some Members of Congress have indicated that they will work to enact legislation to roll
back the sage-grouse protections included in the revised federal land use plans and bar the USFWS
from listing the bird. The structural, temporal, and political constraints facing this Congress
suggest that any such proposals are unlikely to find their way into law, but there is some small
chance that Congress will figure out a way to amend the law to change various aspects of the land
use plans or USFWS’ authorities under the ESA. Thus, the USFWS Decision, while an important one, is
likely not the last we will hear about the legal status of the sage-grouse or its habitat.
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schemes. Some rely on voluntary, market-based systems of compensatory mitigation. Some are
combinations of mandatory and voluntary measures. All of the new commitments rest on scientific,
regulatory, and economic assumptions that are, at best, only partly proven. It is worth noting in
this regard that the USFWS conspicuously did not cite certain state-sponsored conservation
initiatives as bases for the Decision, suggesting that the uncertainties tied to those initiatives
were so substantial that they could not be relied upon in making the listing Decision.
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environment is unresolved, the natural environment is changing and, in some respects, unpredictable,
and the stakes are enormous. There will be years of work ahead for policymakers, scientists and, to
be sure, lawyers, before this is all worked out.

1The Department of the Interior’s press release is available
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It would have been hard to miss the news earlier this
week that the U.S. Fish and Wildlife Service (USFWS)
decided against listing the sage-grouse as threatened
or endangered under the Endangered Species Act
(ESA).1 As the hubbub of the announcement and the many
reactions subsides, it is a good time to consider some
lingering questions about the impact and import of the
USFWS decision (Decision). This article addresses four
of those questions.

What does the Decision mean for activities on
private lands?

As a result of the Decision, sage-grouse on private land are not afforded the protections of the
ESA, such as the statute’s prohibition on “take” of listed species. However, because almost all of
the 11 states inhabited by the sage-grouse have a state-led sage-grouse conservation plan, it will
be important for landowners and project developers to understand the scope and requirements of the
applicable state plan before undertaking actions that may affect the sage-grouse. Activities on
private land may still be subject to avoidance, minimization, and compensatory mitigation
requirements to benefit the sage-grouse, despite the USFWS Decision. The nature and extent of those
requirements will vary by state and will depend on the type of activity proposed, the potential
impacts of the proposed action on the sage-grouse, and the authority underlying the state plan. In
addition, projects in federal-private checkerboard areas may be subject to multiple, and potentially
inconsistent, obligations for sage-grouse conservation.

Is the Service’s Decision the final word on the issue?

While the Decision fulfills the USFWS court-ordered obligation to issue a listing decision regarding
the sage-grouse by September 30, 2015, it likely will not be the final word on the status of the
sage-grouse for several reasons. First, some environmental interest groups have indicated their
dissatisfaction with the not-warranted finding, expressing concern that the conservation efforts
upon which the USFWS based its Decision—namely the sage-grouse land use plan amendments issued by
the Bureau of Land Management (BLM), the U.S. Forest Service (Forest Service), and some of the state
plans—are not sufficiently robust to halt the species’ decline. These dissatisfied groups may
challenge the Decision. If such a challenge were successful, the USFWS would need to reconsider its
Decision and could reach a different conclusion.

Second, many industry groups have indicated their intent to challenge some, if not all, of the BLM
and Forest Service sage-grouse land use plan amendments, asserting that the measures in those plans
are too restrictive and violate the Federal Land Policy and Management Act or other applicable laws.
If those challenges are successful, and BLM and Forest Service are required to reconsider their land
use plans, the USFWS would then need to evaluate whether its Decision is still valid based on any
changes to the agencies’ plans, since those plans are a significant underpinning of the USFWS not-
warranted finding.

Third, the efficacy of the federal agencies’ land use plans and state sage-grouse plans remains to
be determined. If those plans are not implemented as originally anticipated, or if their
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implementation is not as effective in conserving the sage-grouse as originally anticipated, the
USFWS may determine that it must revisit its Decision, or it may be petitioned to do so by an
environmental group.

Fourth, some Members of Congress have indicated that they will work to enact legislation to roll
back the sage-grouse protections included in the revised federal land use plans and bar the USFWS
from listing the bird. The structural, temporal, and political constraints facing this Congress
suggest that any such proposals are unlikely to find their way into law, but there is some small
chance that Congress will figure out a way to amend the law to change various aspects of the land
use plans or USFWS’ authorities under the ESA. Thus, the USFWS Decision, while an important one, is
likely not the last we will hear about the legal status of the sage-grouse or its habitat.

What happens if the state plans and federal agency land use plans are implemented
effectively, but other threats, like wildfire, increase?

The ESA requires the USFWS to evaluate whether listing of a species as threatened or endangered is
warranted based on five factors: (1) the present or threatened destruction, modification, or
curtailment of its habitat or range; (2) overutilization for commercial, recreational, scientific,
or educational purposes; (3) disease or predation; (4) the inadequacy of existing regulatory
mechanisms; or (5) other natural or manmade factors affecting its continued existence.2 Even if BLM,
Forest Service, and state plans prove to be effective in reducing some of these threats—such as
habitat destruction from infrastructure and development and other natural and manmade factors—it may
not be feasible for these plans to effectively address other threats, such as wildfire and invasive
species (e.g., cheatgrass). If those other threats increase in the future despite effective
implementation of the sage-grouse plans, the USFWS may be compelled to revisit its Decision. The ESA
requires listing of a species that qualifies as threatened or endangered, regardless of whether the
listing would be able to address the underlying threats.

What are the main legal and institutional challenges to making these conservation
initiatives work?

The answer to this question lies in the context of the Decision. The USFWS Decision rests on an
unprecedented assemblage of commitments from federal, state, and non-government entities to manage
sage-grouse habitat across a vast area of North America in new, different ways. Some of the
commitments will take the form of legal requirements in state or federal natural resource management
schemes. Some rely on voluntary, market-based systems of compensatory mitigation. Some are
combinations of mandatory and voluntary measures. All of the new commitments rest on scientific,
regulatory, and economic assumptions that are, at best, only partly proven. It is worth noting in
this regard that the USFWS conspicuously did not cite certain state-sponsored conservation
initiatives as bases for the Decision, suggesting that the uncertainties tied to those initiatives
were so substantial that they could not be relied upon in making the listing Decision.

Perhaps the most challenging aspect of the plans on which the Decision was made is found in the
various “exchanges” or similar market-based mitigation systems. These habitat credit-trading regimes
represent a new realm of property law, with new markets for property rights, new managers and users
of the rights, considerable uncertainty about the cultural and institutional compatibility of state
wildlife management agencies and free-market entrepreneurs, all in a context where the regulatory
environment is unresolved, the natural environment is changing and, in some respects, unpredictable,
and the stakes are enormous. There will be years of work ahead for policymakers, scientists and, to
be sure, lawyers, before this is all worked out.

1The Department of the Interior’s press release is available
at https://www.doi.gov/pressreleases/historic-conservation-campaign-protects-greater-sage-grouse.
216 U.S.C. § 1533(a)(1).
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the sage-grouse by September 30, 2015, it likely will not be the final word on the status of the
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implementation is not as effective in conserving the sage-grouse as originally anticipated, the
USFWS may determine that it must revisit its Decision, or it may be petitioned to do so by an
environmental group.

Fourth, some Members of Congress have indicated that they will work to enact legislation to roll
back the sage-grouse protections included in the revised federal land use plans and bar the USFWS
from listing the bird. The structural, temporal, and political constraints facing this Congress
suggest that any such proposals are unlikely to find their way into law, but there is some small
chance that Congress will figure out a way to amend the law to change various aspects of the land
use plans or USFWS’ authorities under the ESA. Thus, the USFWS Decision, while an important one, is
likely not the last we will hear about the legal status of the sage-grouse or its habitat.

What happens if the state plans and federal agency land use plans are implemented
effectively, but other threats, like wildfire, increase?

The ESA requires the USFWS to evaluate whether listing of a species as threatened or endangered is
warranted based on five factors: (1) the present or threatened destruction, modification, or
curtailment of its habitat or range; (2) overutilization for commercial, recreational, scientific,
or educational purposes; (3) disease or predation; (4) the inadequacy of existing regulatory
mechanisms; or (5) other natural or manmade factors affecting its continued existence.2 Even if BLM,
Forest Service, and state plans prove to be effective in reducing some of these threats—such as
habitat destruction from infrastructure and development and other natural and manmade factors—it may
not be feasible for these plans to effectively address other threats, such as wildfire and invasive
species (e.g., cheatgrass). If those other threats increase in the future despite effective
implementation of the sage-grouse plans, the USFWS may be compelled to revisit its Decision. The ESA
requires listing of a species that qualifies as threatened or endangered, regardless of whether the
listing would be able to address the underlying threats.

What are the main legal and institutional challenges to making these conservation
initiatives work?

The answer to this question lies in the context of the Decision. The USFWS Decision rests on an
unprecedented assemblage of commitments from federal, state, and non-government entities to manage
sage-grouse habitat across a vast area of North America in new, different ways. Some of the
commitments will take the form of legal requirements in state or federal natural resource management
schemes. Some rely on voluntary, market-based systems of compensatory mitigation. Some are
combinations of mandatory and voluntary measures. All of the new commitments rest on scientific,
regulatory, and economic assumptions that are, at best, only partly proven. It is worth noting in
this regard that the USFWS conspicuously did not cite certain state-sponsored conservation
initiatives as bases for the Decision, suggesting that the uncertainties tied to those initiatives
were so substantial that they could not be relied upon in making the listing Decision.

Perhaps the most challenging aspect of the plans on which the Decision was made is found in the
various “exchanges” or similar market-based mitigation systems. These habitat credit-trading regimes
represent a new realm of property law, with new markets for property rights, new managers and users
of the rights, considerable uncertainty about the cultural and institutional compatibility of state
wildlife management agencies and free-market entrepreneurs, all in a context where the regulatory
environment is unresolved, the natural environment is changing and, in some respects, unpredictable,
and the stakes are enormous. There will be years of work ahead for policymakers, scientists and, to
be sure, lawyers, before this is all worked out.

1The Department of the Interior’s press release is available
at https://www.doi.gov/pressreleases/historic-conservation-campaign-protects-greater-sage-grouse.
216 U.S.C. § 1533(a)(1).
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addition, projects in federal-private checkerboard areas may be subject to multiple, and potentially
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the sage-grouse by September 30, 2015, it likely will not be the final word on the status of the
sage-grouse for several reasons. First, some environmental interest groups have indicated their
dissatisfaction with the not-warranted finding, expressing concern that the conservation efforts
upon which the USFWS based its Decision—namely the sage-grouse land use plan amendments issued by
the Bureau of Land Management (BLM), the U.S. Forest Service (Forest Service), and some of the state
plans—are not sufficiently robust to halt the species’ decline. These dissatisfied groups may
challenge the Decision. If such a challenge were successful, the USFWS would need to reconsider its
Decision and could reach a different conclusion.

Second, many industry groups have indicated their intent to challenge some, if not all, of the BLM
and Forest Service sage-grouse land use plan amendments, asserting that the measures in those plans
are too restrictive and violate the Federal Land Policy and Management Act or other applicable laws.
If those challenges are successful, and BLM and Forest Service are required to reconsider their land
use plans, the USFWS would then need to evaluate whether its Decision is still valid based on any
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warranted finding.

Third, the efficacy of the federal agencies’ land use plans and state sage-grouse plans remains to
be determined. If those plans are not implemented as originally anticipated, or if their

1

http://www.hollandhart.com
http://www.natlawreview.com/author/thomas-c-jensen
http://www.natlawreview.com/author/sandra-snodgrass
http://www.natlawreview.com/organization/holland-hart-llp
http://www.hollandhart.com/publications/


implementation is not as effective in conserving the sage-grouse as originally anticipated, the
USFWS may determine that it must revisit its Decision, or it may be petitioned to do so by an
environmental group.

Fourth, some Members of Congress have indicated that they will work to enact legislation to roll
back the sage-grouse protections included in the revised federal land use plans and bar the USFWS
from listing the bird. The structural, temporal, and political constraints facing this Congress
suggest that any such proposals are unlikely to find their way into law, but there is some small
chance that Congress will figure out a way to amend the law to change various aspects of the land
use plans or USFWS’ authorities under the ESA. Thus, the USFWS Decision, while an important one, is
likely not the last we will hear about the legal status of the sage-grouse or its habitat.

What happens if the state plans and federal agency land use plans are implemented
effectively, but other threats, like wildfire, increase?

The ESA requires the USFWS to evaluate whether listing of a species as threatened or endangered is
warranted based on five factors: (1) the present or threatened destruction, modification, or
curtailment of its habitat or range; (2) overutilization for commercial, recreational, scientific,
or educational purposes; (3) disease or predation; (4) the inadequacy of existing regulatory
mechanisms; or (5) other natural or manmade factors affecting its continued existence.2 Even if BLM,
Forest Service, and state plans prove to be effective in reducing some of these threats—such as
habitat destruction from infrastructure and development and other natural and manmade factors—it may
not be feasible for these plans to effectively address other threats, such as wildfire and invasive
species (e.g., cheatgrass). If those other threats increase in the future despite effective
implementation of the sage-grouse plans, the USFWS may be compelled to revisit its Decision. The ESA
requires listing of a species that qualifies as threatened or endangered, regardless of whether the
listing would be able to address the underlying threats.

What are the main legal and institutional challenges to making these conservation
initiatives work?

The answer to this question lies in the context of the Decision. The USFWS Decision rests on an
unprecedented assemblage of commitments from federal, state, and non-government entities to manage
sage-grouse habitat across a vast area of North America in new, different ways. Some of the
commitments will take the form of legal requirements in state or federal natural resource management
schemes. Some rely on voluntary, market-based systems of compensatory mitigation. Some are
combinations of mandatory and voluntary measures. All of the new commitments rest on scientific,
regulatory, and economic assumptions that are, at best, only partly proven. It is worth noting in
this regard that the USFWS conspicuously did not cite certain state-sponsored conservation
initiatives as bases for the Decision, suggesting that the uncertainties tied to those initiatives
were so substantial that they could not be relied upon in making the listing Decision.

Perhaps the most challenging aspect of the plans on which the Decision was made is found in the
various “exchanges” or similar market-based mitigation systems. These habitat credit-trading regimes
represent a new realm of property law, with new markets for property rights, new managers and users
of the rights, considerable uncertainty about the cultural and institutional compatibility of state
wildlife management agencies and free-market entrepreneurs, all in a context where the regulatory
environment is unresolved, the natural environment is changing and, in some respects, unpredictable,
and the stakes are enormous. There will be years of work ahead for policymakers, scientists and, to
be sure, lawyers, before this is all worked out.

1The Department of the Interior’s press release is available
at https://www.doi.gov/pressreleases/historic-conservation-campaign-protects-greater-sage-grouse.
216 U.S.C. § 1533(a)(1).
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