
Federal Register I Vol. 58, No. 143 / Wednesday, July 28, 1993 / Rules and Regulations 40539

Dated:July 10, 1993,
RichardN, Smith,
Acting Director, Fish andt%’iidlife Seriice.

IFR Doc. 93—17932Filed 7—27—93; 8:45 am]
5lLU~4G000�43IO-56—~

50 CFR Part 17

~N 101&—AB52

Endangered and Threatened Wildilfe
end Pianta; The Plant Eutrema
penlandli(Penland Alpine Fen
Mustard) Determtned to re a
Ti~aatenedSpecies

AGENCY: Fish andWildilfo Service,

4C’T10~.Fina~rAe.

SUHl~lA~Y:The US. Fic~endW1ldlife
.‘T~rviceaeterminesthat Eutrerna
pr:n!nndii ~Penlandsloine fan musterd)
is athreatenedspeciesunderthe
~da:igered SpeciesAct (A~:t)of 1973,
es amended.Fve to four’~ensmall
:opu’Tationsc~theplant aredistributed

a40-km (25 ml) stretch of the
‘T~’::jnentaiDivioe in centralColorado.
‘Total abundanceof thespeciesis
- :::c~atedat about10,000to 16.400

~n~sthat g~won about200 hectares
~oct 5~0acres)of alpinetundra.The

~pemesgrowson southerlyto easteriy
~acingslopesabove3,703 m (12,150ft)
in elevation.Its habitatis restrictedto
wetlandsthat areirrigatedby melting
~r1owfieIds.This wetlandhabitatis
fragile andsensitiveto watershed
aherationsthat divert flowsof surface
water.Direct impactsto plantsand
habitatsoccurfrom mining,off-road
vehicles,andotheractivitiesof man.
Federalland is intermingledwith
privateland (patentedmining claims)in
areaswhereE. penlandiigrows.butthe
largestpopulations.about80 percentof
theplants.areon public land.Listing E
penlandiias threatenedimplementsthe
Federalprotectionandrecovery
provisionsprovidedby theAct.
EFFECTIVE DATE: August 12, 1993.

ADDRESSES: Thecompletefile for this
rule is availablefor inspection,by
appointment,duringnormalbusiness
hoursat theU.S. FishandWildlife
Service.ColoradoStateOffice, 730
S~mmsStreet,room290,Golden,
Colorado80401, or WesternColorado
Suboffica,529—25½Road,suiteB—113,
GrandJunction,Colorado81505—6199.
FOR FURTHER INFORMATION CONTACT: Dr.
Lucy A. Jordan, Botanist, at theabove
Grand Junction address(303/243—2778).

SUPPLEMENTARY INFORMATiON:

Background
ThePenlandalpinefen mustardhas

beenfound in 14 differentareas
(Schwendingerat al. 1991).It wasfirst
collectedin 1935at HoosierRidgein the
Mosquito Range,Park County, Colorado,
by the late Colorado Collegeprofessor
C.W.T.Penland.He recollectedit in the
sameareain 1949(Rollins 1950:
Johnson1981).Theplant wasdescribed
by R. Rollins (1950), an experton
speciesin themustardfamily. Thetype
specimenwasfoundbelowa snowbank
on HoosierRidge.nearHoosierPass
(Johnson1981:WeberandShushan
1955). This areacontainsabout2,000
plants.and it is oneof three populations
with morethan 1.000plants.Theother
11 areasidentified by Schwendingerat
a). t1991) havefewerthan 900 plants
each(Table 1).

TABLE 1.—NAME AND S~ZES OF
EXTANT P3PULATIONS OF EUTREMA
PENLA.NDH (FC0M JOHNSTON I ~31).

= YEAR DISCOVERED

Popula6on
Popuiationname
and year discov-

ered

Nuirberof
~

~

I 1-icosier Ridge
(1935).

2.000

2 Penns~1vania
Creek (1985).

200

3 Mount Silverheels
(1988).

100

4 CameronAmphi-
theater (1988).

700

5 Mosquito Pass-
London Mt.
(1967).

3.250

6 Mount BuckskIn
(1988).

850

7 CooneyLake
(1988).

200

8 Hilltop Mine (1967) 750
9 Kite Lake (1991) .. 200
10 Mount Evans

(1991).
6,900

11 Sacramento Creek
(1991).

500

12 Dauntless Mine
(1991).

200

13 Peerless Mt.-
Horseshoe
(1991).

610

14 LovelandMoun-
tam__(1991).

unknown

EutrernapenIandiiis asmall.
herbaceousperennial plant that grows
to 3—8 cm (1.2—3.2 in) in height.It is a
shiny-greenglabrous(hairless)plant
with long-petioled (long-stemmed).
heart-shapedbasalleavesthat grow up
to 35 mm (1.4 in) long. It also has
clustersof small, white flower’s atop the
stemsthatgrow 2—3.5 mm (about0.1 in)
in length.Thegenericnamerefersto its

smallandroundedhollow fruits that are’
1.5 mm (0.06 in) wide, and4—8 mm
(0.2—.0.3’in)dbng(Johnstonet ai. 1981~
Rollins 1950).

This taxonis closelyrelatedto
Eutremaedwordsii,a circumboreal
(inhabitingnorthernregionsof North
AmericaandEurasia)speCiesin the
Arctic whoserangealsoextendsinto the
mountainsof centralAsia (Weberand
Shashan1955). Rollins (1982)
recognizedE. penkridii at thespecies
level,but Weber(1987)treatedit as a
subspeciesof E. edwordsii~E.edwarthdi
ssp.peniandi[l.

TheFish andWildlife Sc:-vine
(Service)recognizesE. penJan:1iI as a
species.If it is laterrecognizedas a
subspeciesof E. edwordsii,its
designationasa tr’.rea’~enedspecieswifl
remainvalid because saction3(10) of
the EndangeredSpeciesA::t (Ac) of
19’T3, as amended,(10 U.S.C. 1531 e~
sea.)permitstile l;st~n~cf sob~i’~c~es.

A plant oiColoraJ.~aiijinn tundra,
paniondiigrowsin a harsh
environment.Alpine we’teN
Coloradomay last S mc•cthsor a:Jre,
andsummertemperazcrerareusuciiy
beljw 16 C (00~F). Crowingseasons
‘na~’only lastfrum 0 to 7d da,spery’.;
~CoioradoNauva?i.int Soci~t~’I
Thus,in its nativeheLi~at,~heplant
grows the limd; of fl.’JSL picut
adaptationsdueto )oiv terc~oiratures
arid shortgrowing seasJns.Pce�izir:cland
thawingsoil isahfluctio;), drvir~
winds,andwindblo~sT~snowandice
crystalsalsoresultin low plant
productivity on thetundra(Zwingercad
Williard 1972).

E. peniandii is habitat-specific,
growingonly in oligotrophic.
rheotrophicalpinemarshes(Weberand
Shushan1955). It growsin a
macroclimateof long, cold, wetwinters
andcool, windy summers,anda
microclimateof relativelyprotected.
wet, springybogs (Johnstonet al. 19811.
Majorcomponentsof its
microenvironmentinclude moss-
coveredpeatfens,perennial
subirrigation,andhigh elevation(above
3.703 m; 12,150ft). Peat mats on which
it grows form on small, flat-to-gently
slopingbenchesin leeward cirques (i.e..
steep-walledroundedglacialvalleys).
Water required for the developmentand
sustenanceof thesepeat mats comes
from snowfieidswhich persist through
the summer. Conditions for maintaining
thesepersistentsnowfieldsexist along
this east-westtrending portion of the
ContinentalDivide, wheretheplant is
found on slopesthatvaryfrom
southerly to easterly (Schwendingeret
al. 1991). Most portions of the
Continental Divide do not support the
plant, presumably due to a north-south
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trendwhichexposesslopesto blowing
andsnow-meltingwinds (Weber1965;
Naumann1988).

Eutremapen)andiiis found on deep
organicsoils in moist areasthatare
usuallyadjacentto clear,runningwater
from snowmelt.Johnstonetal. (1981)
notedarelationshipbetweenthe
emergenceof E. penlo.ndii and
snowmelt,i.e., that plant emergenceat
a sitedependedon theavailability and
timing of sufficient waterto
continuouslymoistenthe mossesin
which theplantswererooted,but not so
muchwaterasto flood them.
Presumably,it is this phenomenonthat,
in part, affectsstandingcropsduring a
particularyear.Johnstonet al. (1981)
alsostatedthat floweringwas
apparentlysubjectto this samecontrol.

The biogeographyandphylogenetic
history of E. penlandii is unusual
(Rollins 1982).As theonly
representativeof itsgenusin the lower
48 States,it is an extremelydisjunct
species.Its rangeis separatedbymore
than 1,600km(1,000mi)from its
nearestrelative,E. edwardsii,an Arctic
circumborealspecies.All otherspecies
of Eutreinaoccurin Asia.This
biogeographicpattern(i.e., disjunct
speciesin centralAsia andtheinterior
of westernNorth America)couldhave
beencausedby oneof severalpossible
historic conditions.E. penlandii
populationsmaybeglacia’ relictsfrom

thePleistoceneepochthat migrated
southof theArctic with glaciationan’d
were left strandedas theglaciers
retreated.Alternatively,populationsof
E. penlandiimayberelictsof amore
widespreadTertiaryflora (Weber1987).
Thosescenariosaresupportedby the
existenceof otherrarealpinetaxawith
Arctic affinitiesthatalsooccurin the
MosquitoRange,either asseparate
species(e.g.,Saussureaweberi) or
disjunct populationsof species(e.g.,
Armeria scobraSSp. sibirico. Braya
glabella,andBrayahumilis;Weber
1987).

As previouslyindicated,Penland
discoveredthefirst standof E. penlandii
in 1935.He recollectedit in 1949
(Rollins 1950).This populationwas
sampledagainby WA. Weberand
othersin 1951and1959. Weber
discoveredtwo newpopulationsin
1967(Johnstonetal. 1981).Thetwo
newpopulationswerelocatedsouthof
HoosierRidge,oneatMosquitoPassand
LondonMountain Saddle,andthe other
aboveHilltop Mine on theslopesof
Mount Sherman(Naumann1988) in the
Four Mile Creekcirque (betweenMount
SheridanandMount Sherman).
Johnstonet al. (1981)found and
mappedall threepopulationswithin 4
km (2.5 mi) of theContinentalDivide.

In additionto thethreepopulations
above,Johnstonet al. (1981)reported
nineothercollections(in 1977, 1978,

and1980),which includedfivenew
sightingsof theplant.Naumann(1988)
revisedandexpandedJohnstonet al.
(1981)andreportedsightingsin eight
extantpopulations(in 1985and1988).
Thesesightingsincludedfive new
populationsof F. peniandii.

Studiesby Schwendingeret al (1991)
andKelsoetal. (1991)furtherclarified
thedistribution andhabitatpreferences
of E. penlandi!.Schwendingeret al.
(1991)reportedsix additional
populationswhereE. penlandii
previouslyhadnot beendocumented.
Theyalsoreportedextensionsof four of
theeight populationsdescribedby
Naumann(1988). Schwendingeret a)
(1991)reportedsevennewstands
(subpopulations)in areaswherethe
speciespreviouslyhadbeenknown to
occurand16 moreat newsites.

Johnston(1991)summarizedhis
earlier findingsandthoseof Naumann
(1988)andSchwendingeretal. (1991)to
report thetotal numberof F. penlandii
populationsas 14. This total includes29
distinct stands,with atotal numberof
individualsestimatedat about16,400
(Table2). All of thesediscoveriesare
within theoriginal40-km (25-mi) range
of thespecies,andServicebiologists
estimatethattheareaactuallyoccupied
by E. penlandii plantsis about200
hectares(about500 acres).

TABLE 2.—SIZE AND LANDOWNERSHIP STATUS OF KNOWN EUTREMA PENLANDII POPULATIONS AND SUBPOPULATIONS
(JOHNSTON 1991; SCHWENDINGER 1991). (NO.=NuMBER; USFS=U.S. FOREST SERVICE; BLM=BUREAU OF
LAND MANAGEMENT; PAT=PATENTED MINING CLAIMS; PPAT=PRESUMED PATENTED BUT NOT SURVEYED)

Population Subpopulation No. 01 plants Federal State Pnvate

1 2,000 USFS
2 200 PAT
3 100 USFS
4 A

B
C

500
100
100 USFS

PAT
PAT

5

6

A—D
E
F
G
A—B
C
D

2,000
1,000

200
~
50

500
300

BLM

BLM

USFS

USFS

PPAT

PPAT
PAT
PAT

7 200 USFS CO
8 A-C 750 PAT
9 200 USFS
10 A—G

H
I

5,000
1,800

100

BLM
BLM
BLM

11 500 BLMI
12 200 PAT
13 A

B
C

10
100
500 USFS

PAT
PPAT

14 <100 USFS

Landownershipuncertain.
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Federalandpri~’ctaloud ~s
irt~rrningledin theelpirteareaswher’~
F. pen fandi is found,and~‘xact
boondariesoftan havenot been
determinedo~ithe ground.Most of the
o’~vateland wesonceFederalland it’s’

as(:Jnvertecito patentedm~ntng
cirirris under provisionscf theGeneral
M’ning Law of 1872.

Theknownel’s’~atio:ialZone occuuied
~v F p~niondiiha’. besaextendedby
‘,chwendtna”ret a~.(19~41j.who
reoonedE oenian’iii p~puiat~oriset
~.733 m 112,159 R) in a ve’:oil. This
‘~en’dits known growth z no aboi!t

l~i)ro (328 It). HoweversC F. per~n’f~i
~ rs~tr~n’e’ito tl.~Ctosq’’itci
on r~o~rit~ina of

OOtOflf!Fi) hahitst n: .Snnirntt,Gcnnisoii,
anciCho’zC.r~~okCoontinsto

C !nrado, rod jO the Wi:.d R.’:er R,in’.e
in Wvaoiirg fa~1edto 6nd F p’nland.i
fS,.hwendiri~ere)al ~Y6; ~~alter
Ferlig. RockyMountain Hba~’m.
pars,comet.,1991).Previoussearcie’i

otherbotanistsalso failed to locateF.
peniandii outsideof theMosquito
Range.

Federalactioninvolving E. pcnland:i
beganin 1973 with section12 of the
Act, whichdirectedtheSecretaryof the
SmithsonianInstitution to preparea
report on thoseplantsconsideredto be
endangered.threatened,orextinct.This
report,designatedasHouseDocument
No. 94—51,waspresentedto Congress
on January9, 1975. OnJuly L 1973. th~
Servicepublishedanotice(40FR
27847)of its acceptanceof this reportas
a petitionwithin thecontextof section
4(c)(2)of the Act, now section
41hJ(3)(A).andof its intentionthereby¶o
ra~’iewthestatusof thoseplants. F.
penlandiiwasincludedfor reviewas
endangeredin the)uly 1. 1975 petition.

In 1976.theServiceproposedE.
pen!andiifor endangeredstatus,along
with 1,700otherplant species(41 FR
24335), but this proposalwas
withdrawnin 1979 becausea final rule
hod not beenpreparedwithin thetime
limits requiredunderthe 1978
a~nendmentsto theAct. On December
tS, 1980 (45 FR 82485), theService
included theplant asa category2
speciesin an updatednoticereviewing
nativeplantsunderconsiderationfor
classificationasthreatenedor
endangered.Category2 consistsof taxa
~orwhich thereis someevidenceof
vutnerability,hut for which therewas
not enoughdata to supportlisting
proposalsat thattime.

Seotton4(b)(3RB) of the Act, as
antendedin 1982, requiredtheSecretary
of theInterior to makefindings on
certainpetitionswithin 1 yearof their
roceipt.Section2(bl(1)of the1982
amendmentsfurtherrequiredthat all

oehdor.st~ndingon Octobe—fl.1982.
be treatedas havtngbeennewiy

on tr:at dale Becausethe
1975Smitbsnianreucrtwasaccepted
asa tie~n~jn.all the taxar.ornaine:i in
the 2C~1:-.inclodtogE. peniaridii, were
Ireatel ‘ss petitionedon
October13. 1982.

Cc Nove~noer28, 1383 148 FE 53665).
lbs ServtcechacgedF. pen!andifrom
Gate~ory2 to Category3C basedon
re’.a.nmondaticnsTram Jahtistoiiat a)
I ~B1). ~ 30 consjstsof taxa

c~.1o~~’roe.ngcor.sideredfor
“ng bonsucetheyaremoreabundint

aru!!nr dacp:eaithan previously
‘t:’.~c~. in a notice publishec on

:~ca~v24. ‘1964 (49 FR 2435),the
~ arinonricoda “itot warranted”
6r;d.n~for :~~ti,3E. penicndiiduet~
retdassflcat.onto Category3C.This
~.nding terniinatedtheneedfor 1-year
petition f)ndingson thespecies.F.
pcoinnthi remainedas aCategorySC
speciesin. theSeptember27. 1985.
Notice of Review(50FR 39552).

In a 1085—1966reconnaissance
survey.O’Kane (1989)found onenew,
sicali populatmnof F.pnnlandii
consistIngof 200plantson a 0.4 hect?ro
(1-acre)plot at PennsylvaniaCreek.
However, hesearchedsix sitesthatwore
previouslyoccupiedby theplant and
wasabieto locatetheplant or. only two
of :hese(O’Kane 1988).He observed
ditchingassociatedwith gold mining
operationsandexpressedconcernthat
th~s~operationscoulddisruptthe
hydrologicregime of peat flies and
ttireatenrho plant by desiccatingits
hubttat.

In 1983. the Servicefundeda new
statussurveyandreport undera Section
6 Con.erativeAgreementwith the
ColoradoNaturalAreasProgram.Only

new populations were found
during the 1988statussurvey. Each
consistedof about0.4—0.8hectares(1—
2 acres)andall werewithin the
previouslydocumentedrange.Total
numbersestimatedfor eight populations
of thePeniairdalpinefan mustardin
1986 were 5.200 individuals from 25
hectares(62 acres;Naumann1988).No
plantswere found in two previously
known locations,oneatLondon
Mountain SaddlebelowMosquitoPass
andtheother at theDauntlessMinesite
below Mount Sherman.Desiccating
effectsof ditchtngfrom off-roadvehicle
ruts and mu-ongactivitieswereobserved
at severalof thepopulations.For these
reasons,Naumenn(1988)recommended
thatE. penlandlihereturnedto the
candidatelist. On February21. 1990,
w~saddedto the 1990 Notice ofReview
(55FR 6205)asa Category1 candidate
species,a speciesfor which the Service
hassubstantialinformationto supporta

prcposa!In astnrni;’’r”l
enuengered.

Eutrarn~r
1~

ynlcrio’.‘,vce l’r ~ fr
a.; a threatenedsn’c’-’, on

Cctu~’er15. 1990 155 FR 41’20). :~i!
ir” reste~partiesware ra c’es:’~d
sc6’n~tcct:,,l ranortsor ;;.i’,n:’
that n: :gb cnntr;bute to

a F,n~)rot

Ir~ng lb~’puh:~.ci t:’n;t”it c-

do’.OOttttS ‘,‘, 10
1

t~’) ian 0.’ ,)‘O!’ti~ 0,

~ Lnndon Jio.t V~ci.r-. at::.

cocpartv wi.icl. haa ci ‘:o ~.‘ H al
u; ti-ie .‘~.0OOi. ~

d,~c..treedwith the Sar’.ita’ a -.cc’ .cr”y of
Loi.t~crequiret~

1
ontstOt .H~&,:0110,,

oart.nularly with rosOectto rep. ris that
it taco tred calcaruous ~uh~ra~~fir
i~r~wth.The Servicecadl.,:o’l 1’;
‘aut*’-r.tnati~jnth~itjn~p;-c: cia ‘il
catcareousSOtoStrC1eso:i it.;

~:c’.rrcnce with naloiph:ies(otatitstrot
ti-a cajOuireocs .s.t~stra*ea).end it

).cn stralil;ed its suorclt f,,r p.~ien~ci 2.
pen’ ,‘mdii hobitat by i ~r.ko~xfor
coicsreoussubstrates.

Thent in i ng coinpany. hia’.ed on
goologtcmopping,statedthat saverul
sttesoccupiedby the plant d;d not
occurin areaswith significantamounis
of cdrhonaterock fragments.They
suggestedthat new piantsmight be
foundif searcheswerebroadenedto
includenor.caicareoossubstrates.If so,
theybelievedthat abro,id~r.tidsearch
might showthespeciesto beton
commonto qualify for listing. They
r”questeda 6-monthextensionbeforea
final decisionwasmadeon thelisting
to allow themto look for F. peolcindii
in additional areas.Tue company
developeda1991 studyPlan to search
about50 ~dditi~n~l areasin the
IslosquitoandSawatch(Inc next
mountainsto thewest)rangeswhore
other rare alpine plantsoccur. Alma
Londonjoint Venturealsobelievedthe
pmpoceCirulecverstatedacidmine
cirainageas a threatto theplant.

TheService,theColoradoNatural
.~reasPregram.andthemining
companyagreedthat the plant’s
subs’rate preferencesshouldbe further
evaluated.The Servicethendecided
that substantialdisagreementexisted
amongscientistsregarding
interpretationof availabledataandthat
a 6-month extensionwould be
appropriate to resolve habitatore~erance
and .-h;stributionalquestions.The
S’~rvicealsoworkedwith Colorado

in a study to:
(11 DeterminepH tucidit,j 0: 2.

cen:ndc habitatand
(2) Exam;neexchangcabiecalcium ifl

sjd~whereE. pemcndiigrows.
To allow tune to resolve various

;saues.theServicepublisheda iio’ice of
a 6-month extensionon October28,
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1991(56 FR 55487),extendingthe
listing deadlineto April 15, 1992.A 30-
daycommentperiodwasgrantedfrom
October28, 1991,to November27, 1991.

Alma AmericanMining Corporation
(Schwendingeret al. 1991)and
ColoradoCollege(Kelsoat al. 1991)
preparedandsubmittedreportsto the
Servicefor usein thefinal listing
decision.Thesereportswere of interest
to others,andnumerousrequestswere
receivedto extendthecommentperiod
to allow reviewandcommenton them.
TheServiceextendedthecomment
perioduntil February7, 1992, an
additional 45 days.Notice ofreopening

- thecommentperiodwaspublished
December24, 1991 (56FR 66614).
Resultsfrom thetwo reportsare
presentedanddiscussedin this rule.

Summaryof Commentsand
Recommendations

Sevencommentswere received
during theinitial commentperiod.Five
of thesewere in supportof the proposed
listing. Thesecommentswereprovided
by oneStateagency,oneFederal
agency,andthreeprofessionalbotanists
(from abotanicalgarden,aplant
conservationcenter,andauniversity,
respectively).The othertwo comments
were receivedfrom a miningcompany
andopposedlisting. Onecommentfrom
thecompanyrequestedapublic hearing.
butindicatedthat this requestwould be
withdrawn if furtherstudieswere
agreedto. Theothercommentfrom the
companyquestionedsomeof the
informationusedto determinethestatus
of thespeciesandsuggestedthat further
listing actionbedelayedso that
additionalstudiescouldheconducted.

Subsequentto the initial comment
period, severalletterswereexchanged
betweentheService,themining
company,anda private conservation
organization.Theseletters discussedthe
purpose andobjectivesof proposed
studies,andconsequencesthatthis
delayin thelistingprocessmight have
on the species.

Notice of theavailability of thetwo
1991 studyreportsandasolicitation for
commentsweresentto appropriate
Stateand Federal agencies,scientific
organizations,andother interested
parties.Fifteen written and three oral
commentswere received(one
individual respondedbothin writing
andorally, andonegroupresponded
twice in writing). Commentswere
receivedfrom FederalandState
agencies(7), local government(I).
botanical gardens (1),universities (3),
andprivate firms (6). Fifteen comments
were in support of listing E.penlandii
asthreatened, onewasneutral,andtwo

commentsfrom onegroupopposedth8
listin~.

Written commentsandoral
statementsreceivedduring the comment.
periodareaddressedin thefollowing
summary.Commentsof asimilar nature
orpoint aregroupedinto generalissues.
Theseissuesandthe Service’sresponse
to eacharediscussedbelow.

Issue1: Is Eutremapenlandii rare
enoughto warrant listing asthreatened?

a. Comments claiming Eutremo
penlandii is not rare

The sponsors(AlmaMining
Company)andauthors(Schwendinger
et al. 1991)ofa 1991 studyof the
distributionand habitatpreferencesof
E. penlaridii pointedout thatthey found
its habitatspecificitywasbroaderthan
originally thought, i.e., that E. perilandii
doesnot appearto requirecalcareous
substratesassuggestedby others.They
statedthatmorepotentialhabitatmay
exist thanpreviouslyestimatedandthat
prior searcheshadbeeninappropriately
designed.Theyalsonotedthatbriefbut
intensesearchesby trainedamateurs
duringthe 1991survey succeededin
expanding population sizesand
numbers,leadingthem to conclude that
the speciesis not uncommon in
appropriatehabitats.Theyspeculated
that similar efforts in other mountain
rangesmay well result in the same
success.Theyconcludedthatthe
speciesis not as rare aspreviously
thought and not sufficiently rareto
qualify asathreatenedspecies.

b. CommentsclaimingEutrema
penlandii is rare

Regardingthe 1991survey
(Schwendingeret al. 1991)and
commentsprovided by its proponents,
severalbotanistsnotedthatE. peniandii
is diminutive,difficult to identifyin the
field, and that it can often be confused
with similar-looking speciesthat grow
with it. They expressedconcernthat
voucherspecimenswere collectedat
only two locationsandthatphotographs
were taken as documentation in the
study in lieu of taking voucher
specimens,particularly becausemostof
the survey workers were amateursand
the principal investigatorsdid not visit
everysite. -

Severalcommentersdisagreedwith
the estimatesgiven by Schwendingerat
at. (1991). Onebiologist commentedthat
the number of E. peniandiiat one
locationwasoverestimatedby 1991
surveyworkers, and he estimatedthe
total number of plantsto be about
10,000rather than the 16,400reported
by Schwendingeroral. (1991). Another
group of biologistsfound significant
discrepanciesbetweennumbersin

populationsthattheycountedin the
sameyearthatcountsweremadeby
Schwendingeratal.{~991).They
suggestedcautionwhenusingestimated
numbersand thatnumbersprovidedby
Schwendingeret at. (1991)betakenas
possibleoverestimations.Another
commenterstatedthatthedelineationof
discretepopulationswasarbitraryand
riot based on suffIcient examination of
biogeographicalconditionsand
ecologicalparameters.This commenter
statedthat just as defensibleacase
couldbemadefor 5 populations,or 2
rriajor populationsusingexistingdata
ratherthan the14 populationsdescribed
by theminingcompanyandits
contractors.

Somereviewerswereconcernedthat
theprocedureusedto estimate
populationsizeswasnot describedin
thestudyreport.All professional
botanistswerepleasedthatadditional
plantswere found.However, they
pointed out that evenif theestimateof
16,400individualswereaccurate,this
shouldnot beconstruedasalarge
populationor sufficientfor long-term
viability of this species.Furthermore,
populationsweregenerallyquite small
in numbers(mostnumberinglessthan
900 individuals)andsmallareasof
habitat were occupied.Thus, they were
consideredvulnerable to extirpation
from any number of potential natural or
human-causedthreats.

Reviewersstated that E. pen)andii
requires special habitat conditions,
including clear, runningwaterfrom
melting, persistentsnowfields.These
habitatconditionsarerestrictedin the
Mosquito Range(andelsewhere),and
theyserveto limit the number and size
of the plant populations andtheir
potentialdistribution.Furthermore,
thesehabitatconditionswouldbe
virtually impossibleto artificially
produceshouldthespeciesrequire
propagationto bolsterthe declining
populations.Whetheror not theplant is
limited by calcareoussubstrates,
reviewersmaintained that the speciesis
highly specializedand restricted to
sensitiveand vulnerable habitats,
Therefore, it wasjudgedimportantto
protectE. pen)andii populations by
listing theplant.

Somereviewersconsideredit
significantthat, eventhough additional
plants and populationswere discovered.
1991 surveysdid not extendthe range
of E. penJandii.Small standsof the
plant were found scatteredin sensitive
habitats in high elevationsofthe east-
westtrending portion of the Mosquito
Range.Reviewersbelieved that this
relict plant, a rare and disjunctspecies,
shouldbe consideredan important
evolutionary resourceand that its
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distribution patternmandates
preservingthefull geneticcomplement
of thespecies(i.e., all thepopulations).
Thosesupportinglisting indicatedthat
lossof evena singlepopulationcould
compromisethe ability of thespeciesto
adaptto changingconditionsor threats.

Reviewersrepeatedthat several
trainedbotanistshadsearchedsuitable
habitatsin manymountainrangesover
manyyearswithout discovering
additionalE. penlandilpopulations.
Therefore,despitetheapparentsuccess
of the1991 study in locatingadditional
plantsandexpandingthenumberof
populationswithin theMosquito Range.
~tis unlikely thatother populationswill
befoundoutsidethis range.Searchesby
botanistswerenot limited to known
caicarecussubstrates,andthustheir
surveyswerenotbiased.

ServiceResponse
The Servicefinds that E. peniandii is

ararespeciesoccupyingsmall areasof
specializedhabitatwithin alimited
range.Despiteyearsof search,its
documenteddistributionremains
restrictedto the MosquitoRange.
Computationsby Servicebiologists and
othersfrom surveymapsindicatethat
mostsubpopulationsidentifiedin Table
2 occurin tractsof a few hectares(2.47
acres)or lessin size,andthetotal area
of all documented,occupiedhabitatis
about200 hectares(500 acres).

Thereis disagreementregardingthe
total populationsizeforE. peniandii.
Threefield botanistshaveestimatedthe
numbersat 5,200,10,000,and16,400,
respectively.Themost recentestimates
are10,000and16,400plants.andthe
Servicebelievesthattheactualnumber
of plantsis likely to besomewhere
betweenthesetwo estimates.The
Servicepointsout thatno statistically
basedestimateexistsfor thenumberof
E. penlandilplants,andthusthe
significanceor absolutestatistical
validity of either“estimate”remains
opento question.However,eventhough
theexactnumberis not known, it is
apparentfrom theestimatesthatthe
total populationsizeof this speciesis
relativelysmall.

The Servicealsoacknowledgesthat
thenumberof E. penlandiipopulations
or subpopulationsis opento question.
The 14 populationsthathavebeen
identified maynot warrantpopulation
statusbasedon valid principlesof
biogeographyandgenetics.It hasbeen
suggestedthat thereis no valid
scientificreasonwhy thenumberof
populationsis 14. andthenumbermay
he2 or 5. Thecloseproximity of some
of thepopulationsandmanyof the
subpopulations warrants further
investigation.It is likely that theextent

of manyof thestandsof theplant is a
functionof theamountof annual
precipitation,andthus someoverlap
maybe expectedin yearsof favorable
hydrologicconditions.Thus,the
relianceon oneyear of surveywork to
delineatepopulationsand
subpopulationsis considered
scientifically inadequate.

The Servicehasmappedand
examinedthelocationsof various
standsof E. penlandiiandfinds that
designationof subpopulationsand
populationsis somewhatarbitrary. Only
a few feet or lessseparatesomeof the
subpopulationsdelineatedby
Schwendingeret a!. (1991). As an
example,subpopulations10 a, c, d, e,
andg (Table2)ell occurin an arealess
thanabout16 hectares(40acres),andit
is arguablewhethertheseshouldbe
construedas six oronly one
subpopulation.As anexampleof
questionablepopulationdesignations,it
is debatablewhetherpopulations5 and
10 characterizedby Schwendingerare2
populationsor only I population.The
Servicebelievesthatthepresentnumber
of populationsis between5 and14, and
that this doesnot constitutea diverse
andcommonspecies.

Eutremapenlandiiprimarily growsin
soilsthat overlaytheLeadville
limestoneformation. Its requirements
for or relationshipwith thesecalcareous
substratesareunknown,but the roleof
substratehasbeendebated(Kelso, at al.
1991; Schwendingerat al. 1991). The
Servicefinds thatregardlessofwhether
E. peniandli is associatedwith
calcareoussubstrates,theplant is
otherwisehighly restrictedin its habitat
use.Many questionsaboutthelife
history andhabitatrequirementsof the
plant remainunresolved,but its habitats
areuncommonandtheamountof
availablehabitatis highly dependent
upon hydrology.

Issue2: Are Eutremapenlandii
populationsor its habitatsufficiently
threatenedto warrantdesignationasa
threatenedspecies?

a. CommentsIndicating Minima]
Threatsto PopulationsorHabitat

Thesponsorsandauthorsof the
Schwendingeret al. report (1991)
reiteratedthat therewere no visible
signsof ongoingmining activities where
E. penlandiiwasfoundand, exceptfor
oneinstance,off-roadvehicletravel
appearedto berestrictedto existing
roads.Also, they found E. penlandii in
areasthatrecentlyhadbeendisturbed
(within thepastfew years),indicating
theplant hadsometolerancefor habitat
disturbance.They concludedthat the
magnitudeof threatstoE.peniandii

populationshasbeenexaggerated
(Schwendingeret a). 1991).

b. CommontsIndicatingSignificant
Threatsto Populationsor Habitat

Thereviewerssupportinglisting E
penlandiiemphasizedthatthe habitat
requiredby thespeciesis createdby
specifichydrologicconditionsthat can
easilybe altered.Any activity that
divertswaterflow cr changesthe
quality of waterflowing toE. penlandii
habitatscouldplacean entire
populationat risk. Although reviewers
acknowledgedthatE. penlandiican
found wherethereis somehabitat
disturbance,it would not tolerate
disturbancethat is frequent.repeated.or
of largemagnitude.

Although thereis little currentmining
activity in areaswhereE. penlandiiis
established,muchof the areaoccupied
by theplant is stakedfor mining claims,
andreviewerswereconcernedthat
mining activity couldbecomea serious
problemfor thespeciesif market
conditions change.Even thoughE.
penlandiimaybe somewhattolerantof
acidic soil andwaterconditions,this
doesnot diminish threatsdueto actual
destructionof populationsandchanges
in thewatershedandits hydrology.

Halfof theE. penlandiipopulations
occur, at leastpartially, on privateland
(patentedminingclaims).Reviewers
suggestedthat listing would increasethe
incentivesto createcooperative
protectionagreementswith landowners.

Reviewersobservedthatrecreationis
growingin popularityin alpineareas
alongtheContinentalDivide andthat
manyE. penlandilsites areaccessible
andnearexisting or proposedtrails.
Theystatedthat listing thespeciesas
threatenedwould encourageFederal
land managersto moreadequatelytake
into accounttherequirementsof the
speciesin their recreationalandland-
useplanning.

ServiceResponse
The Servicefinds that E. penlandii

andits restrictedhabitatareunder
sufficientthreatthatthespeciesis likely
to becomean endangeredspecieswithin
theforeseeablefuturethroughoutall or
a significantportion of its range.E.
penlandilpopulationsexist in alpine
habitatsin which plant growingseasons
may varyfrom 0 to 70 daysdepending
on annualclimaticchanges.Plant
growth is alreadyreducedin someyears
by naturallyextremeconditions
characteristicof thealpinetundra,and
human-inducedchangescaneasilyand
quickly affect this sensitiveecosystem.

Threatsfrom mining activitiesand
recreationcandestroypopulationsby
modifying habitatthroughsurface
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disturbanceor changesin hydrology,
suchthat thehabitatno longer supports
thespecies.The Servicenotesthat most
of thepopulationsandsubpopulat.ions
of the plant arevery small, andsomeare
only a few squaremeters (yards) in size.
Thesesmall plant standsarehighly
vulnerable to human-inducedchanges
in surfacetopography,especiallyin
upsiopeareas.Specific threatsposedby
anthropogenicimpactsarediscussedin
detaillaterin this documentunder the
five listing factors.

Summaryof FactorsAffecting the
Species

Section4(a)(1)ofthe Act and
regulations(50 CFR part424)
promulgatedto implementthelisting
provisionsof theAct setforth the
proceduresfor addingspeciesto the
Federallists.A speciesmaybe
determinedto be anendangeredor
threatenedspeciesdueto oneormore
of the five factorsdescribedin section
4(a)(1).Thesefactorsandtheir
applicationto Eutremapenlandii
Rollins (Penland alpine fen mustard) are
asfollows:

A. Thepresentor threatened
destruction,modification,or
curtailmentof its habitator range.The
Servicefinds that E.penlandiiis arare
speciesoccupyingasmall area.Despite
yearsof search,its documented
distribution remains limited to a
restrictedrangein specializedand
uncommonhabitat,Most
subpopulationsoccurin smalltracts
andthetotal areaofall documented,
occupiedhabitatis about200hectares
(500acres).Only afew meters(yards) or
lessseparatesomeof theE. penlandii
subpopulations,andsomepopulations
do not appearto bebiogeographically
distinct.However, regardlessof the
numberof populationsand
subpopulations,theServicebelieves
that the areasoccupiedby E. penlandii
aretoo small to provideahigh degree
of geneticdiversityor to reducethe
threatsof endangermentto thespecies.

Evidently,becauseof its high degree
of habitatspecificity, whichrequiresthe
combinationof several
microenvironmentalfactorsas described
earlier, thePeniandalpinelen mustard
is found only in theMosquitoRangein
Colorado,wherethis combinationof
conditionsoccurs.Suitablehabitatfor
theplant is rare,andmost areasin
Colorado and elsewherethat have a high
potentialas habitathavebeensurveyed
by botanists.E.penlandii neverhas
beencollectedoutsidetheMosquito
Rangein Colorado,andit appears
unlikely that theplantexistsoutsideof
this area.

The mostfragile aspectof th~Pen~and
alpinefen mustard’shabitatis the
continuoussupply of water neededto
maintainpeatlens in whichthespecies
grows.E. perilandiigrowsin peat
moundsalong saturatedstreammargins
andsmall hummockswithin streams,
andit rarelyoccursmorethan0.5 m
(0.55 yd) awayfrom flowing sneitwater.
Populationsof E.penlandiiaresmall,
andsomearefound on areasof lessthan
about 0.4 hectares(1 acre).Some
subpopulationsoccupyonly a few
squaremeters(yards).Becausestandsof
the plant are so small, theyare
vulnerableto surfacedisturbancesthat
reroute the neededwatersupply. This
can occur from ditching, d.iking, orother
watershedperturbationsthatalter
surfacewater flow (e.g.,roads,trails,
rutsof vehicle tracks,footpaths, or
mining construction)to a peat fen in
which thePenlandalpinefen mustard
grows. Desiccationand lossof a peatfen
cancausea lossof E. penlandilplants.
aridreductionin theamountof its
highly specializedhabitat.

Old minesoccurneareveryE.
penlandiipopulation,but theplant is
not foundin habitatsthathavebeen
significantly alteredby mining.Records
showthat most mining claimson public
land areactive (i.e., claims have not
beenallowedto lapse).Virtually all of
thepublic land in thearea,includingE.
penlandii habitat,is stakedfor mining
claimsundertheMining Act of 1872.
For example,thereare2,500mining
claims on the SouthPark RangerDistrict
of the U.S.Forest Service(SteveCurrey,
Clint Kyhl; U.S.ForestService,peTs.
comm., 1992).

Mining activity includessuch
activitiesasprospecting.annual
assessmentwork to validate a claim,
andactualmineralextraction.
Prospectingarid assessmentwork are
currentlyoccurringin andnearareas
occupiedby E. penlandii, andmineral
extractionmayresumewhenevermarket
andotherconditionsarefavorable,The
HoosierRidgearea;thetype location
andlargestpopulationof E. penlandii,
is underintensescrutinyfor mining, if
mining occursthereasplanned,
extirpationof thatpopulationappears
imminent.

In arecentappealto the
establishmentof aHoosierRidge
ResearchNaturalArea(HRRNA), St.
MaryMinerals,Incorporated,stated:

Theproposedboundaryof theHRRNA
overlapssevenactivelodeminingclaims
• * * stakedbetween1980and1987 *

we havebothgoldanomaliesandhightrace
metalconcentrations,whichtogether
indicatethe possiblepresenceof amineral
depositin theareawherethethree
watershedsoriginate(theHRRNA) * *

Samplingandanalysesof rocksalongthe
ridge which constitutestheeasternboundary
of theproposedHRRNA * revealzones
of mineralizedrbckw*th elevatedgold
values,someof whichareof ore-grade
(economicconcentrations).

TheHoosierRidgeareais oneof the
largestpopulations of E. penlanduand
thetype locality. Active prospecting and
establishmentof new claimshas
continued in this areathrough1992.
Threatsto this populationareimminent
at this locality andat others as well.
Thus,theServicebelievesthatmining
activities, includingprospectingand
annualassessments,threatenE.
penlandiipopulations.

Full-scalemineral extraction is not
necessaryfor mining to constitutea
threat to E. penlandii. One trip by a
drilling rig on theway to drilling a
prospecthole couldalterthe hydrology
of sensitiveareassufficiently to
decimate a subpopulation or evena
populationofE. penlondii. In addition,
Servicebiologists find thatseveralE.
penlandiisubpopulationsarein such
closeproximity thatmore thanone
could be severelyimpacted and perhaps
lost due to a single upslopedisturbance,
suchas a road, trail, or mine that would
alter surfacedrainage patterns.
Extensivemining activity will likely
increaseif economicconditions become
more propitious.In thatcase.it is likely
that severalsubpopulationswould be
impacted andperhapsextirpated.

Half of theE. penlandiipopulations
occuron private land (patentedmining
claims) thatwasonce Federal land.
Although mineral extractionis not
currently occurringon theseclaims,it
could resumeif market conditions
becomefavorable. If public opinion
favors reformof the 1872mining law,
manyclaimantsmay expeditepatenting
miningclaims and thusconvert even
more Federal land andE. penlandii
populations to private land. Under
currentlaw, only afew stipulations
needbe met to transfer public lands to
private ownership at costsas low as
$2.50to $5 per0.4 hectare(1 acre).E.
penlo.iidii plantson private land arenot
protected by Federal or Statelaw, nor
will theybe after the speciesis listed as
threatened.

Recreationalactivities areincreasing
in alpine areasof theMosquito Range.
Although manyformsof outdoor
recreation,suchas hiking, appear
benign,participationby enoughpeople
can leadto braidedtrail formation,soil
compaction,arid disruptionof water
flow from snowfieidsandin wetlandsas
peoplehike around or throughthem.
Hiking hasincreasedin theMosquito
Rangeandupto 4,000peoplearenow
hiking duringtheshortwildflower
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seasonin somelocationsnearE.
penlondiipopulations(SharonKyhi.
U.S. ForestService.pers.comm., 1992).
The plant occurson gentleterrainbelow
steepslopes,andtheseareasattract
hikersbecausetheyappearaslush
wildflower gardensthat areadjacentto
weter.

Motorcycles.4-wheeldrive vehicles,
andotheroff-roadvehiclesareadversely
impactingalpineareasof theMosquito
Range.Numerousroadsassociatedwith
tractsof privatelyownedmining claims
provide vehicularaccessto mostalpine
areas.TheServicefinds that 8 of the 14
areasoccupiedby E. penlandlihave
roadsor off-road vehicletrails that lead
to them.The primaryauthorof this rule
observeddirect impactsto E. penlandii
plantsat MosquitoPassdueto off-road
vehicleuse, indicating thatmotorized
vehiclescan,andin manyinstancesdo,
go anywhere.Surfacedisturbancesby
vehiclescancrushplantsanddirectly
impact E. penlandiipopulations,and
rutting andotherdisturbancecan
degradeanddestroythealpinewetlands
in which the plant grows.

B. Overutiljzationfor commercial,
recreational,scientific,or educational
purposes.No overutilizationof E.
penlandii hasbeendocumented.
However,the existenceof a threatened
plant on Federallandscouldbe
perceivedby claimholdersandothers
asa potentialobstructionthat could
causecurtailmentof theassessment
work neededto retain a mining claim
andconvertFederalland to private
ownership.Listing theplant alsocould
placefurther environmental
requirementson mining extraction.
Thus, claimholdersandothersmay
destroyplants.

This speciesis arelict plant whose
closestrelativeoccursin theArctic.
Listing thespeciescouldincreaseits
value to plant collectorsandleadto
more taking.To help minimize these
threats,theServicehasriot proposed
critical habitatas this action requires
delineationof thespecies’specific
habitats(see“Critical Habitat” section
of this rule).

C. Diseaseor predation. No serious
threatsareknown.Thereis evidence
that pika andmicrotinerodentsfeed on
theplants,but theseinteractionsare
consideredpartof thenaturalhistory of
E. penlandii (Naumann1991).The
significanceof suchherbivoryis
unknown;however,pikasmay assistin
seeddispersalby movingthem to
storageareas(Naumann1991).

D. Theinadequacyof existing
regulatorymechanisms.No Federalor
State laws protect E. penlandii.A
ResearchNatural Areawas proposedfor
theHoosierRidgepopulationon U.S.

ForestServiceland.However,.several
mining companiesappealedthis
proposalbecauseof their intent to
conductfuturemining operationsin the
area.The U.S. ForestServicethen
withdrewits proposal.Sincethat time.
thesemining companieshavefiled
claimsandareprospectingfor minerals
over theentire proposedarea.

Theresearchareaproposalfor
HoosierRidgewasdevelopedover a 10-
yearperiodby severalcooperating
agencies,including the U.S. Forest
ServiceandtheColoradoNaturalAreas
Program.The proposedHoosierRidge
arearepresentedoneof themost
floristically completeandpristine
alpineareasremainingin the Nation.
Abandonmentof this proposedresearch
areaconceptin responseto the appeal
by mining companiesleavesthe type
locality, oneof thelargestpopulations
of E. penlandii,without protectionand
underimminent threat.BecauseRegion
2 of theForestServicedoesnot include
theplant asa sensitivespecies,E.
penlondlihabitatdoesnot haveany
regulatory,planning,or policy
protection.

The Bureau of Land Management
treatsE. penlandiias asensitivespecies
for managementplanningpurposes.
However,the speciesandits habitatare
not necessarilygiven priority in
multiple-useconsiderations.Thearea
aroundMosquitoPasshasbeen
nominatedasan Areaof Critical
EnvironmentalConcern(ACEC).
DesignationasanAtEC flagsan area
andthevaluesfor which the ACECwas
establishedso that managerscantake
thosevaluesinto considerationwhen
developingresourcemanagementplans.
However,a managerhastheprerogative
of disregardingor not giving high
priority to thosevaluesif othervalues
appearto havemore importance.It is
questionablewhetherthenominated
areawill becomeanAcEC. Even if it
does,designationof E. peniandiihabitat
asan ACEC will not necessarilyconfer
the level of protectionthe Service
deemsnecessary,becausenot all E.
penlandiipopulationsareincludedin
thenominatedarea.TheAct would
provideadditional protectionand
encourageactivemanagementthrough
the Available ConservationMeasures
discussedbelow.

E. Othernatural or manmadefcictor.c
affectingits continuedexistence.E.
penlandiihasapatternof rarity (i.e.. a
few small populationson small areasof
specializedhabitat)that makesit
particularlyvulnerableto thethreats
describedabove,as well as to localized
environmentalcatastrophessuchas
fungalblight, drought,or insect
infestations.Alpine tundrais a harsh

environmentfor plant growth. if
climaticchanges(local or global) reduce
theamountotpersistentsnowfields.E.
pen!andiihabitatmight be further
reduced,andtheplant maybecome
morerarethan it is at present.In
addition,theServicefinds that several
of thesubpopulationsandpopulations
arelocatedin sucha small areathat
theyarevulnerableto perhapsasingle
upslopesurfacedisturbance.

The Servicehascarefullyassessedthe
bestscientificandcommercial
information availableregardingthe past.
present.andfuture threatsto this
speciesin determiningto makethis
final rule. Basedon this evaluation,and
cognizantof thedebateaboutthe
imminenceandmagnitudeof threatsto
E. penlandlipopulationsandhabitat
posedby activitiesin alpineareas,the
ServicebelievesEutremapenlandii
warrantslisting as threatened.

Eutremapenland,’i is arestricted
endemicspecies,arelict of past
glaciationwhosefragile wetlandhabitat
is beingthreatenedby anthropogenic
development.Threatsinclude mining
andrecreationalactivities,Mining is
presentlyat a low level,but the area
supportingtheplant is being
extensivelyprospected,convertedto
mining claims,andpatentedto private
mining lands,Miners arecontinuing
assessmentwork on public lands,and
they arenot allowing their mining
claimsto lapse.Mining companieshave
indicatedthateconomicallyviable
depositsof variousmineralsoccurand
that thesecanbe mined,As mining
becomesmoreprofitable, morepublic
land will bepatentedandtransferredto
privateownership.BecauseE. penlandii
populationsarepredominantly
associatedwith areasunder
considerationfor mining, it appears
only a matterof time beforeextensive
areasof its habitatarealtered.

Recreationalactivities thatare
potentiallydisruptiveto alpinewetland
hydrology,suchasbackpacking,hiking.
mountainbiking, trail riding with horse
andburro,andoff-road vehicleuseare
gainingin popularityandincreasingin
thealpineareaswhereE. penlandii
occurs.Roadsnow provideaccessto
mostE. penlandiipopulations.Many of
thesepopulationsarevery small and
vulnerableto changesin local
topographythat would affect their water
supply.

At presentlevels, theseidentified
threatsto E. penlandiiandits habitatare
not likely to resultin the species’
extinction in the foreseeablefuture.
However,threatsareactingonE.
penJandii’ssmall populationsand
limited range.andthis speciesis likely
to becomeendangeredwithin the
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foreseeablefuturein all orasignificant
pothon of itsrange.Thus, E. pe.nlo.ndii
is athreatenedspeciesasdefinedby the
Act. Forreasonsgivenbelow,it is not
consideredprudent to designatecritical
habitat.

Critical Habitat
Section4(a)(3)ofthe Act, as

amended,requiresthat,to themaximum
extentprudentanddeterminable,the
Secretarydesignatecritical habitatat the
time the speciesis determinedto be
endangeredor threatened.The Service
finds thatdesignationof critical habitat
is not presentlyprudentfor E. penlandii
becausepossibleadverseconsequences
from vandalismwould likely outweigh
theminimalbenefitsaccruingfrom
criticalhabitatdesignation.

As notedunderFactorB, E. penlandil
is vulnerableto taking.Publicationof
precisemapsanddescriptionsof critical
habitat in the Federal Registerwould
makethis plant morevulnerableto
incidentsof vandalismandcould
contributeto thedeclineof the species.
This hasbeendocumentedwith other
listedspecies(e.g.Hudsoniamontana;
N. Murdock,U.S. Fish andWildlife
Service,pars.comm..1991).Lacking
mobility, plantsaremorevulnerableto
vandalismthananimals.A listing of E.
penlandiiasthreatenedwould also
publicizetherarity of this plantand
encouragetakingby researchersor
collectorsof rare plants.E. pen!andil is
arelict plant,andit is theonly
representativeof its genusin thelower
48 States.Its rarityandbiogeographic
statuswould likely stimulategreater
interestfor collectorsthanmostother
species.Theft of anentire small
populationof anotherlistedplant,
Asclepiasmeadji(Mead’smilkweed), in
Illinois exemplifiestheproblem (U.S.
Fish and Wildlife Service1991).

Fewadditionalbenefitswouldbe
providedto thespeciesby designating
critical habitatthatwould not already
be provided by listing the speciesas
threatened.Any Federalaction(e.g.,
approving a newroad, etc.) that would
impacttheplant’shabitatwould also
affectrootedplants;therefore,this
impactwould be addressedthrough
Section 7 consultation.In addition,
Section9(a)(2)(B)of theAct makesit
unlawful to removeand reduceto
possessionanythreatenedspeciesof
plant from areasunderFederal
jurisdiction.The ForestServiceandthe
Bureau of LandManagementareaware
of the occurrenceof E. penlandii on
their landsandof their obligations
undertheAct.

Theadversemodificationstandardfor
critical habitatunderSection7(a)(2)of
theAct doesnot applyto privateland

if thereis no Federalinvolvement. -

Thus,if FederalAgencieshaveno
jurisdiction overactivitieson private
land,designationof critical habitaton
privatelanddoesnot affordadditional
protectionto listedspecies.

Forthe reasonsdiscussedabove,it
would notbeprudentto designate
critical habitatfor E. peniandii.

AvailableConservationMeasures

Conservationmeasuresprovided to
specieslistedasendangeredor
threatenedunderthe Endangered
SpeciesAct includerecognition,
recoveryactions,requirementsfor
Federalprotection,andprohibitions
againstcertainactivities.Recognition
throughlistingencouragesandresults
in conservationactionsby Federal,
State,and privateagencies,groups,and
individuals. The EndangeredSpecies
Act providesforpossibleland
acquisitionandcooperationwith the
Statesandrequiresthat recoveryactions
becarriedout for all listedspecies.The
protectionrequiredofFederalAgencies
andthe prohibitions againstcertain
activitiesinvolving listedplantsare
discussed,in part,below.

Section7(a)of the Act, asamended,
requiresFederalAgenciesto evaluate
their actionswith respectto proposedor
listedspeciesandwith respectto
critical habitat, if anyis being
designated.Regulationsimplementing
this interagencycooperationprovision
of theAct arecodifiedat 50 CFRpart
402.Section7(a)(4) requiresFederal
Agenciestoconferinformally with the
Serviceon anyactionlikely to
jeopardizethe continued existenceof a
proposedspeciesor resultin
destructionor adversemodification of
proposedcriticalhabitat. If a speciesis
listed subsequently,section7(a)(2)
requiresFederalAgenciesto insurethat
activitiestheyauthorize,fund,or carry
outarenot likely to jeopardizethe
continued existenceof suchaspeciesor
to destroyor adverselymodify its
criticalhabitat.If aFederalactionmay
affecta listed speciesor itscritical
habitat,theresponsibleFederalAgency
mustenterinto formalconsultationwith
theService.

The largestpopulations of Eutrema
penlandii occuron Federalland
administeredby theForestServiceand
Bureau of Land Management.Their
involvementcould include section7
consultationon mining activitiesand
landexchanges.A recreationalplanis
neededto manageoff-road vehicleand
other recreational use.On both Federal
andprivateland, theServiceexpects
that listing would elevatethe awareness
of this plant’s statusandfosterefforts
for its conservation.

TheAct andits implementing
regulationsfoundat5OCFR 17.71and
17.72satforth a seriesof general
prohibitionsandexceptionsthatapply
to all threatenedplants.All takingand
tradeprohibitionsof section9(a)(2)of
theAct, implementedby 50 CFR 17.71,
apply. Theseprohibitions,iripart,make
it illegal for anypersonsubjectto the
jurisdiction of theUnited Statesto
importor export,transportin interstate
or foreign commercein thecourseof a
commercialactivity, selloroffer for sale
listedspeciesin interstateor foreign
commerce,orto removeandreduceit
to possessionfrom areasunderFederal
jurisdiction.Seedsfrom cultivated
specimensareexemptfrom these
prohibitionsprovidedthat astatement
of “cultivatedorigin” appearson their
containers.In addition,forendangered
plants,the1988 amendments(Pub.L.
100—478)to the Act prohibit the
maliciousdamageor destructionon
Federallandsandtheremoval,cutting
up,diggingup,or damagingor
destroyingof endangeredplantsin
knowingviolation of anyStatelawor
regulation, including Statecriminal
trespasslaw. Section4(d) of the Act
allows for theprovisionof such
protectionto threatenedspeciesthrough
regulations.Thisprotectionmay apply
to Penlandalpinefenmustardonce
revisedregulationsarepromulgated.
Certainexceptionstothe prohibitions
apply to agentsofthe ServiceandState
conservationagencies.

The Act and 50 CFR 17.72also
provide for theissuanceof permitsto
carryout otherwiseprohibitedactivities
involvingthreatenedplantsunder
certaincircumstances.With regardto E.
penlandii, it is anticipatedthat few, if
any,tradepermitswould everbesought
or issuedbecausethis speciesisnot in
cultivation orcommonin thewild.
Requestsfor copiesof theregulationson
listedplantsandinquiries regarding
prohibitionsandpermitsmaybe
addressedtothe Office of Management
Authority, U.S. Fish and Wildlife
Service,room 432, 4401North Fairfax
Drive, Arlington,Virginia 22203(703/
358—2104).

NationalEnvironmentalPolicyAct

The Servicehas determined that an
EnvironmentalAssessment,asdefined
undertheauthorityof theNational
EnvironmentalPolicy Act of 1969,need
not be preparedin connectionwith
regulationsadoptedpursuantto section
4(a) of theEndangeredSpeciesAct of
1973, asamended.A noticeoutlining
theService’sreasonsfor this
determinationwaspublishedin the
Federal Registeron October 25, 1983
(48 FR49244).
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List of Subjectsin 50 GIlt Part 17

Endangeredand threatened specwti.
Exports,Imports. Reportingand
recordkeepingreauirements,
Transportation.

RegulationPromulgation

Accordingiy. part 17, subchapter3 of
chapter I. title 50 -of the Codeo! Federui
Regulationsis i~ocded.asct~~frtr.h
below:

PART 17—~AStEt~DED

1. TheauthoritydIal: Oil br Part IT
continuesto readas

Autharitv: It- USC. ~3fi1—1ifl” 1ff nC-
IfCi—it-44; ~b U.S.C. 0.. ~ L. Q~.
825, 100 SIct. 35t’>C. unui&s :~-wIs~’n:Um:

2. Amen.. ~ 1~’. 2~I-.ib o-ir~ t~:
if: a:::oanei:,’R ord’;~.~::c!.’r

iine ~dr1uiIy Ercss::.~..eae:he. Li~
~~ni:ngere3 andTiirer.te:.cdPicn’~.

~ 17.12 En’srd C-tO 3~seute-oedpZa~rta

Sp~nes
.~_. histoncroige Status Wreso listed Critical t’.athta~ Specialr’JlOC

ScAen~dlcnme Comroooname

fami~y:

Eutrernapar~andii Pentanda~’pine
ten mustard.

U.S.A (GO) T 509 NA NA

Dated: June 24, 1993.

RichardN. Smith,
ActingDirector.Fish and Wildlife Service.
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50CFR Part17
RIN 1018—AB56

EndangeredandThreatenedWildlife
and Plants; Determination of
Endangered Status for thePlant
Astragalus applegatel (Applegate’s
Ulik-vetch)

AGENCY: Fish and Wildlife Service.
Interior.

ACTION: Final rule.

SU~ARY:The U.S. Fish andWildlife
Service(Service)determinesthe plant
Astragalusapplegatel(Applegate’s
milk-vetch) to be an endangeredspecies
under the authority containedin the
EndangeredSpeciesAct of 1973, as
amended (Act). This specieshastwo
extant populations in Kiamath County,
Oregon.The largestpopulation is found
on 6 acresof private land estimatedto
containup to 30.000individuals. The
NatureConservancyhas leasedthis land
on a year-by-year basisfor Astragalus
app!egateimanagement.However,it is
zonedfor commercialdevelopment.The
secondsite,on Stateof Oregonland.

acpportsapproximately 30 to 80 plants
in three patchesscatto~edover I acre(J.
Kagan, Oregon HeritageProgram, pers.
comm.. 1992). Survival of this speciesis
threatenedprimarily by the lossof
habitatfrom pastandpotential
developmentand road construction.
The increasednumberof plants
observedin recont surveysis believed to
bea resultof studiesmorequantitative
in nature, not an expansionor
improvement of the specieshabitat.
Wildlife grazinghas beendetermined to
be anotherseriousthreat to the two
remaining populations.This plant’s
palatability to cattle is an additional
factor contributing to its currentstatus.
This rule implementsthe protection and
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