
  

 

  If ESA-listed  
species may be  

 taken, FWS and 
applicant (if Federal) 

must initiate Section 7 
consultation with  

ESA Branch. 

If applicant is a 
Federal agency,  

FWS may request a draft 
NEPA document before     
 Federal Register notice  

     (to determine if we  
          can adopt). 

FWS analyzes 
materials and 
information; 
Makes preliminary 
determinations (e.g., 
small numbers, 
negligible impact,  
no unmitigable 
impact on 
subsistence) – 
Prepares and clears 
proposed rule and 
supporting 
documents. 

FWS  
determines if  
information is 

complete. 

 
Applicant submits 
request for LOA 
as outlined in 
ITRs.  

Yes (IHA) 

Yes (ITRs) 

30-day Wait  
(APA) 

Applicant submits 
requested information 
for Incidental Take 
Regulations (ITRs) and 
Associated Letters of 
Authorization (LOA). 
 

FWS requests needed 
 information from applicant. 

FWS publishes Final Rule,  
which includes preamble, 
response to comments, and 
regulations. 

ITR Effective 
Date. 

FWS issues or 
denies LOA 
(depending on 
scope of request).  

No 

Contact FWS if activity 
may result in take of 

marine mammals. 
 

Can take be 
avoided through 
modification or 

protective 
measures? 

Is it a  
multiyear,  
complex 
 activity? 

Potential  
for mortality  

of marine  
mammals? 

Applicant submits 
materials and/or 
requested 
information for 
Incidental 
Harassment 
Authorization  
(IHA). 

FWS makes preliminary 
determinations (e.g., small 
numbers, negligible 
impact, no unmitigable 
impact on subsistence) - 
Prepares and clears 
Federal Register Notice 
and supporting documents. 

Within 45 days of receipt  
of a complete application, 
FWS publishes notice of 
proposed IHA (as long as 
required standards  
are met). 
     

FWS makes final 
determinations necessary for 
issuance of IHA based on 
following: 
1-Review and analysis of 
public comments 
2-Final findings of ESA 
consultation, if listed (e.g., 
Biological Opinion) 
3-Final findings of NEPA 
process (e.g., EA, EIS, 
FONSI) 
4-Applicant’s ability to 
implement necessary 
mitigation to comply with 
MMPA and ESA 
(modifications to IHA or 
additional mitigation may be 
required at this time) 
5-Consistency with 
requirements of any other 
applicable law (e.g., PRA, 
Gov-to-Gov, etc.). 
 

FWS issues or denies 
 IHA within 45 days 
of  close of 
comment period. 

    FWS publishes   
    Proposed Rule;      
  Solicit comments. 
       

FWS makes final 
determinations necessary 
for issuance of regulations 
based on following: 
1-Review and analysis of 
public comments 
2-Final findings of ESA 
consultation, if listed (e.g., 
Biological Opinion) 
3-Final findings of NEPA 
process (e.g., EA, EIS, 
FONSI) 
4-Applicant’s ability to 
implement necessary 
mitigation to comply with 
MMPA and ESA 
(modifications to rule or 
additional mitigation may 
be required) 
5-Consistency of rule with 
requirements of any other 
applicable law and EOs 
(e.g., RFA, PRA, UMRA, 
E.O. 12866, E.O. 12630, 
E.O. 13132, Gov-to-Gov, 
etc.). 

MMPA 
authorization may 
not be necessary, 
FWS may issue 
letter. 

30-day 
Comment Period 

 

Yes Yes Yes 

No No No 

30- to 60-day 
Comment 

Period 

FWS General 
MMPA 
Incidental Take 
Authorization 
Process 

FWS evaluates 
request to 
determine whether 
activity falls under 
level analyzed in 
finalized ITRs. 

Start Here 


