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DORCHESTER COUNTY, MARYLAND

1.0 INTRODUCTION AND BACKGROUND
1.1 Purpose and Need

This Habitat Conservation Plan (“HCP”) addresses the subdivision, development and subsequent
occupancy of a 29.6-acre property near the Town of Secretary, Dorchester County, Maryland, together
with the effects of these activities on the Delmarva fox squirrel (Sciurus niger cinereus), a species listed
as endangered under the Endangered Species Act of 1973, as amended (“ESA”). The subject property is
set within a mosaic of surrounding developed, undeveloped, and agricultural lands and consists of 19.8
acres of forestland (including 1.75 acres of forested wetlands), 7.4 acres of agricultural land, and 2.4 acres
of emergent marshland bordering Secretary Creek, which forms the property’s eastern boundary
(“Property”). Upon completion of the project, the Property will consist of 13 single-family residential
lots, a county road to service the development (Deer Run Drive), various associated infrastructure (e.g.,
individual, on-site sewage facilities and a storm water management area), and one lot will have a pier on
Secretary Creek (collectively the “Project”).

According to the U.S. Fish and Wildlife Service (“USFWS”), the Property represents habitat likely to be
occupied by the endangered Delmarva fox squirrel, and the Pleasant Rifts HCP (the “PRHCP”) is needed
because the Project is considered likely to “take” fox squirrels in the course of Project construction and
subsequent human occupancy and use of the Property (see Section 1.2.1 below). The purpose of the
PRHCP is therefore threefold: (1) to establish a program for the conservation and protection of Delmarva
fox squirrels and their habitats in the course of proposed Project activities (both short-term and long-
term); (2) at the same time, to allow the Project to be undertaken and the resulting 13 residential
properties to be developed and used; and (3) to support issuance by the USFWS of an Incidental Take
Permit (“ITP”) for the Delmarva fox squirrel pursuant to Section 10(a)(1)(B) of the ESA authorizing take
of fox squirrels that may occur over the course of the 50-year permit term.

The PRHCP thus seeks to ensure that the Project is in compliance with the regulatory requirements of the
ESA, to provide regulatory coverage and assurances to the current owners of the Property as well as
future owners of individual residential lots and community area on the Property, and to balance ESA-
related conservation goals with reasonable and lawful land use activities.

1.2 Applicable Law
1.2.1  Federal Endangered Species Act

(1) Federal Endan ered S ecies Act. The Endangered Species Act of 1973, as amended, establishes
programs for the conservation of fish, wildlife, and plants that are threatened with extinction and purposes
and policies which, among other things, provide a means whereby the ecosystems upon which endangered
and threatened species depend may be conserved. Generally, the ESA is administered with respect to
terrestrial and freshwater fish by the USFWS, and with respect to marine species and anadromous fish by
the National Marine Fisheries Service (“NMFS”). The following briefly summarizes ESA provisions that
are pertinent to the PRHCP.

(a) The “Take” Prohibition. The ESA and federal regulations (50 CFR 17.21 and 17.22) prohibit
the “take” of endangered and threatened species of fish and wildlife. Section 3 of the ESA defines
“take” to mean “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect or to
attempt to engage in any such conduct.” Federal regulation (50 CFR 17.3) further defines the term
“harm” in the take definition to include “significant habitat modification or degradation where it
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actually kills or injures wildlife by significantly impairing essential behavioral patterns, including
breeding, feeding, and sheltering.” The term “harass” in the definition of take means “an intentional
or negligent act or omission which creates the likelihood of injury to wildlife by annoying it to such
an extent as to significantly disrupt normal behavioral patterns which include, but are not limited to,
breeding, feeding or sheltering.” Thus, take as defined by the ESA with respect to fish and wildlife
can include direct killing or injury, indirect killing or injury as a result of habitat modification (under
the “harm” definition), and disruption of essential behavioral patterns (under the “harass” definition).

In the case of the Project, the USFWS anticipates that take of Delmarva fox squirrels may occur
through direct injury and mortality (as a result of vehicle strikes), harm (as a result of project-related
forest clearing), and harassment (as a result of disturbance) (see Section 4.0).

(b) Section 10/HCPs. During the 1983 ESA reauthorization process, Congress amended section
10(a) of the ESA to provide for the issuance of Incidental Take Permits (or ITPs) with respect to
projects occurring on non-federal lands that result in take of listed species. Section 10(a)(1}(B) of
the ESA defines incidental take as take that “is incidental to, and not the purpose of, the carrying out
of an otherwise lawful activity,” and section 10(a)(2)(A) requires an application for an ITP to include
a “conservation plan” detailing, among other things, the impacts of the taking on affected species and
how those impacts will be addressed. Such plans have come to be known as Habitat Conservation
Plans (or HCPs) and represent the supporting document and biological basis for an ITP. Under
Section 10(a)(2)(B) of the Act, to be approved an HCP must be found to, among other criteria,
minimize and mitigate the impacts of the taking allowed by the plan to the maximum extent
practicable, to provide for adequate funding, and to ensure that the permitted taking will not
appreciably reduce the likelihood of the survival and recovery of the species in the wild.

1.2.2 State Law

(1) Ma land Non- ame and Endan ered S ecies Conservation Act. Similarly to the federal ESA,
Maryland’s Non-game and Endangered Species Conservation Act (“NESCA”) mandates that the
Maryland Department of Natural Resources (“MDNR”) maintain a list of species that are in danger of
extinction in the state; requires that Maryland State agencies to use their authorities to maintain and
enhance non-game wildlife and endangered species populations; and directs the Secretary of MDNR to
establish programs to conserve such species. MDNR’s Wildlife and Heritage Service’s Natural Heritage
Program (“NHP”) has primary responsibility for implementing and administering NESCA, and, pursuant
to the statute, NHP officially recognizes 607 species and subspecies (455 plants and 152 animals) as
“endangered,” “threatened,” “in need of conservation,” or “endangered extirpated,” and works to
conserve these species through monitoring, habitat conservation, protection and acquisition, and other
programs.

(2) Chesa eake Ba “Critical Area” Law. Most of the Property (29.1 acres) occurs within the
Chesapeake and Atlantic Coastal Bays Critical Area Protection Program as designated by Maryland’s
Chesapeake Bay Protection Act (also known as the “Critical Area Law”). The purpose of the Critical
Area Law is to mitigate the damaging impact on Chesapeake Bay of water pollution and loss of natural
habitat resulting from adjacent and nearby development, agricultural practices, and forestry activities,
while also accommodating future growth in the area. The law defines the “Critical Area” as all land
within 1,000 feet of the mean high water line of tidal waters or the landward edge of tidal wetlands and all
waters of and lands under the Chesapeake Bay and its tributaries. It also establishes three categories of
land within the Critical Area—Intensely Developed Areas (IDAs), Limited Developed Areas (LDAs), and
Resource Conservation Areas (RCAs)—as well as resource conservation requirements suitable to ecach
such area. The Property is designated L.DA.
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The primary requirements of the Critical Area Law for development in LDAs and relevant to the Property
are: (1) the establishment, preservation, and maintenance of a 100-foot, naturally vegetated, forested
buffer between the mean high water line of tidal waters or the edge of tidal wetlands or tributary streams
and the developed portions of a property; (2) an upper limit of 30 percent on allowable clearing of
forested areas occurring on a project site prior to development; (3) mitigation for the loss of any such
forest cleared at specified ratios; and (4) an upper limit of 15 percent of a project site that may consist of
“lot coverage” (e.g., structures, asphalt, concrete, tile, and other man-made surfaces).

1.3 Role/Relationships of These Laws under the Plan

The Delmarva fox squirrel is listed as endangered under the ESA and NESCA and is protected by both
statutes. Effective June 1, 2008, MDNR is authorized to adopt regulations to implement a state incidental
take permit for Delmarva fox squirrels (2008 Md. Laws, Chap. 55). While such regulations have not yet
been adopted, the statue requires an applicant for a State ITP to have first “obtained the required federal
authorization for the incidental taking of the Delmarva fox squirrel.” The ESA, however, as seen above,
is the statutory basis for the PRHCP and its effect under the plan is to provide for protections for
Delmarva fox squirrels and their habitat on the Property and for protection of off-site habitat in
compensation for on-site impacts to the species (e.g., see Sections 5.2 and 5.3, respectively).

One effect of the Critical Area Law is the protection of on-site forest lands. As will be discussed,
compliance with the Critical Area Law for this project requires that 13.86 acres of forest be retained on-
site. This acreage will be conserved through a declaration of covenants and restrictions that will govern
subsequent homeowners’ use of the area. Although required under the Critical Areas Law, the nature of
these restrictions will also minimize the effect of DFS take resulting from construction and occupancy,
and therefore on-site retention of forest lands is appropriately incorporated into the project description and
HCP.
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2.0 Overview of the PRHCP

The action proposed by the PRHCP consists of the subdivision, residential development, and subsequent
occupancy and use of a 29.6-acre property near the Town of Secretary, Dorchester County, on Maryland’s
“Eastern Shore.”' Because the USFWS has determined that the Project may cause “take” of the
Delmarva fox squirrel, a species listed as endangered under the federal ESA, the purpose of the PRHCP is
to address the potential effects of take on the fox squirrel and to support issuance by the USFWS of an
ITP for the species with respect to the Project. This section of the HCP describes the Property and the
Project, the environmental setting in which they occur, what is included (i.e., “covered”) within the
regulatory authorities of the proposed PRHCP and ITP, and the proposed permit term.

2.1 Description of the Planning Area
2.1.1  Environmental Setting

(1) General Description. The Property lies along State Route 14 about one-half mile north of its
intersection with State Route 16, one mile south (by road) of the Town of Secretary, and one mile east of
the Choptank River, a large tributary of Chesapeake Bay (see Map 1). The Warwick River, an east-west
flowing tributary of the Choptank lies approximately one mile north of the Property and Secretary Creek,
a south-north flowing tributary of the Warwick borders the east side of the Property. Secretary, with a
population of about 500, lies at the confluence of the Warwick River and Secretary Creek one-half mile
north of the property (line-of-sight); the City of Cambridge, with a population of about 11,000 lies about
10 miles southwest (by road); and Annapolis, the nearest large city, is 40 miles to the northwest across
Chesapeake Bay. Immediately surrounding the Property and extending in all directions is a mosaic of
inter-mixed developed, undeveloped, agricultural, forested, and other lands, much of which is incised by
the numerous inlets and waterways of the Bay. Forestland in the area, which often provides Delmarva
fox squirrel habitat (see Map 3 and Section 3.0), occurs in scattered, individual tracts and along river and
stream corridors and is often interconnected by agricultural land. The Property thus lies within a highly
variegated landscape that is rural in character and significantly influenced by the waters of Chesapeake
Bay.

(2) Dorchester County. Dorchester County is one of nine Maryland counties lying east of Chesapeake
Bay known collectively as the Eastern Shore, which, together with two Virginia counties to the south
(which are also east of the Chesapeake) and the State of Delaware’s three counties to the east, make up
the Delmarva Peninsula. It is also one of four counties (along with Wicomico, Somerset, and Worcester)
making up the “lower” Eastern Shore (which, generally, have less development and agriculture, but more
forestland, than the upper Shore counties). Dorchester is the largest of the nine Eastern Shore counties,
encompassing about 355,000 acres of land and 71,000 acres of water, and is the most interconnected with
Chesapeake Bay; with 1,700 miles of shoreline, including islands, it is almost surrounded by water and
much of the southern part of the county consists of tidal wetlands and freshwater marsh. Dorchester
County is fifth of the nine counties in the amount of forestland it contains (36%), seventh in the amount
of agricultural land (34%), ninth in the amount of developed land (5%), and second in the amount of
“other” land such as wetlands and waterways (25%) (Weller and Edwards 2001). In 2000, the population
of Dorchester County was reported as 30,674; this was up 1.4 percent from the population reported in
1990 (30,236), while another 3 percent increase is projected by 2010.° Economic activity centers on
manufacturing (accounting for 28% of employment) and the agricultural, service, and tourism sectors.

' The Property occurs in an area zoned as Suburban Residential and is designated by Dorchester County as Parcel 57 of Tax Map
21, Grid 16.
* Source: Dorchester County Department of Economic Development website.
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Map 1: Project Vicinity and Site Map
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Dorchester County is thus the largest and least developed on the Eastern Shore and has a substantial
amount of forestland. Its forestlands are changing, however. From 1986 to 1999, for example, the total
amount of timberland in the four lower Shore counties (defined as forestland capable of producing
commercial crops of wood) declined by 1.1 percent (Frieswyk 2001); while, from 1990 to 1997,
forestland overall in these counties declined by 0.46 percent (Weller and Edwards 2001). Also changing
are the stand-size classes of lower Shore forests (an indicator of tree size and age) and forest-type groups
(an indicator of dominant trees present). Thus, from 1986 to 1999 the amount of forest acreage in
saplings and seedlings in the lower Shore counties increased by 10.5 percent, in poletimber acreage
decreased by 18.7 percent, and in sawtimber acreage increased by 7.2 percent; during the same period, the
amount of forest acreage in these counties in the oak/hickory and oak/gum/cypress forest-type groups
decreased by 16.1 percent and 23.3 percent, respectively, while acreage in the loblolly/shortleaf pine
group increased by 19.9 percent (Frieswyk 2001). These data suggest, in the first case, that forestlands in
the four lower Shore counties generally are in a maturing phase (i.e., the trees are getting older and
larger); and, in the second case, that pine-dominated forestland to some extent is increasing on the lower
Shore and hardwood-dominated forestland is decreasing.

(3) Vegetation and Wildlife. Vegetation on and near the Property is typical of Eastern Shore forests and
wetlands and consists of several vegetation types, including upland forest, deciduous forested wetlands,
and emergent marshland. Upland forest (both on-site and regionally) consists of hardwood species such
as oaks (Quercus spp.), maple (Acer spp.), sweetgum (Liquidambar styracifua), black gum (Nyssa
sylvatica), dogwood (Cornus florida), American beech (Fagus grandifolia), and sycamore (Platanus
occidentalis), and several conifer species such as Virginia pine (Pinus virginiana) and loblolly pine
(Pinus taeda). In addition, understory vegetation in these forests includes poison ivy (Toxicodendron
radicans), bayberry (Myrica cerifera), cinnamon fern (Aronia arbutifolia), blueberry (Vaccinium spp.)
and blackberry (Rubus sp.). Regional forested wetlands (such as the non-tidal wetlands on the Property)
include red maple (Acer rubra), green ash (Fraxinus pensylvanica), black willow (Salix nigra), willow
oak (Q. phellos), swamp white oak (Q. bicolor), and tulip poplar (Liriodendron tulipifera). On-site and
regional marshlands include smooth cordgrass (Spartina alterniflora), saltgrass (Distichlis spicata),
grassworts (Salicornia spp.), and black needlerush (Juncus roemericanus).

Wildlife common in Dorchester County includes whitetail deer (Odocoileus virginianus), eastern gray
squirrel (Sciurus carolinensis), eastern cottontail (Sylvilagus floridanus), muskrat (Ondantra zibethica),
and red fox (Vulpes fulva). Common birds include wading birds such as the great blue heron (Ardea
herodias) and other herons and egrets; a variety of ducks and geese such as mallards (A4nas
platyrhynchos), wood ducks (4ix sponsa), and Canada geese (Branta canadensis), hawks and owls such
as the osprey (Pandeon haliaetus), broad-winged hawk (Buteo platypterus), Kestrel (Falco sparverius),
and great-horned owl (Bubo virginianus); and numerous passerine (i.e., perching) birds. Reptiles and
amphibians common in the area include the black rat snake (Elaphe absoleta), eastern box turtle
(Terrapene carolina), mud turtle (Kinosternon subruberum), and American toad (Bufo americanus).

Dorchester County supports a healthy population of the recently delisted bald eagle (Haliaeetus
leucocephalis). Bald eagles occur throughout the Chesapeake Bay region, however, there are no known
nests in the vicinity of the project and this project is not considered to have any effects on the Bald Eagle.
In addition to the above, Dorchester County supports two species of federally listed wildlife and plants.
These are the Delmarva fox squirrel (Sciurus niger cinereus) (listed as endangered) and the swamp pink
(Helonius bullata) (a plant listed as threatened). The swamp pink occurs in a variety of wetland habitats
in six states and occurs in Maryland 1n six known populations in Anne Arundel, Cecil, and Dorchester
counties; however, so far as is currently known, it has not been documented within or near the Property.
The status of the Delmarva fox squirrel with respect to the Property is discussed in Section 3.0.
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2.1.2  Project Description

(1) Site Description. The Property, which is the site of the Project, is 29.6 acres with 19.8 acres
consisting of mature mixed-hardwood forest and forested wetlands bordering Secretary Creck (Map 1).
This forested area, is part of a single, contiguous or nearly-contiguous corridor of forestland which begins
at the confluence of Secretary Creek and the Warwick River, continues through the Property and
terminates in other forested blocks. Also included on the Property are 7.4 acres of agricultural land
(forming a strip along the west side of the Property adjacent to State Route 14), and 2.4 acres of emergent
marshland bordering Secretary Creek. The surrounding area includes agricultural lands); two small,
lightly developed parcels (at the northwest corner); a retired county landfill (along the south side), and a
sand and gravel mining facility (to the east). Topography on the site consists of flat to mildly rolling
upland terrain which slopes downhill to Secretary Creek along the entire east side of the property.

(2) Project Description. RB & JH Properties, LLC, current owner of the Property (“Project Proponent™),
proposes to subdivide the Property into 13 individual lots and obtain necessary approvals for the
construction and ultimate occupancy of one single-family residence on each lot (see Map 2). Individual
lot sizes under the Project will range from one acre to approximately five acres. A reduced scale copy of
the Pleasant Rifts subdivision plat entitled “FINAL, Pleasant Rifts Subdivision, P&Z #1023” dated FEB.
2005, Revised 07/30/08, is attached hereto as Appendix D and referred to hereinafter as the “Plat”

(a) Construction-related Forest Clearin ~ Forest clearing to accommodate the Project will not
exceed 4.83 acres and will be limited to that necessary for: (i) construction of Deer Run Drive; and
(i) within Lots 3-9 and 11-12, construction of a house, driveway, yard, and sewage reserve area
(construction within Lots 1, 2, 10, 13, and Outparcel A will occur in the area currently in agriculture
and require no forest clearing).” Remaining forestland on the site will be retained.* Retention of
these woods is provided, in part, to comply with the Critical Area Law, which prohibits clearing of
more than 30% of the woods. However, the Project Proponent has further minimized the amount of
clearing on the Property to reduce loss of habitat for Delmarva fox squirrels.

(3) Pro’ect Com onents/Site Ownershi . As defined, the Project includes a short-term component and a
long-term component—the short-term component consisting of subdivision of the Property and Project
construction, the long-term component of occupancy and use of the completed residences and associated
facilities—and, because of this timeframe, ownership of the Property will change over time. The site is
currently owned by the Project Proponent. This owner plans to obtain necessary approvals for the Project
and, at a minimum, will undertake construction of Deer Run Drive and the storm water management
facilities. At that point, it will either sell the entire Property to a homebuilder (who would construct the
remainder of the Project) or sell lots individually (in which case individual lot owners would be
responsible for construction on their respective properties) (the “Lot Owners”) (R. Showalter, pers.
comm.). The Project Proponent also plans to establish the Pleasant Rifts Homeowners Association
(“PRHA”), which will own and manage project areas held by all lot owners in common (e.g., Outparcel
A). Throughout the life of the Project, the Property will actually or potentially be owned or jointly owned
by the Project Proponent, the PRHA, and/or 13 or more unspecified Lot Owners.

% Source: Pleasant Rifts Subdivision Final Plat, revised July 30, 2008

* For purposes of the PRHCP, “conserved” forestland or Delmarva fox squirrel habitat or “conservation” of such land or habutat
refers to forestland on the Property that will be retained (i.e. will not be cut or removed) primarily under the authorities of the
Critical Area Law (see Sections 1.2.2 and 5.2.1(3); while “protected” forestland or Delmarva fox squirrel habitat or “protection”
of such land or habitat refers to forestland not on the Property (i.e., off-site habitat) that has been protected by a conservation
easement as mitigation for on-site Delmarva fox squirrel impacts under the authorities of the ESA (see Sections 1.2.1 and 5.3)
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2.2 Covered Species/Covered Area

(1) Covered Species. The term “Covered Species” refers to the species for which the PRHCP provides
specific conservation measures and to which the regulatory authorities of the plan and its associated ITP
apply. The PRHCP so covers a single species, the Delmarva fox squirrel (Sciurus niger cinereus).

(2) Covered Area. The term “Covered Area” refers to the geographic area to which the PRHCP and its
associated ITP apply. That area consists of the entire 29.6-acre Property described in Sections 2.1.1 and
2.1.2 on which the Project is to be constructed and subsequently occupied and used. The PRHCP and ITP
cover no lands outside the boundaries of this Property.

2.3 Covered Activities

The term “Covered Activities” refers to activities included in the Project to which the coverage of the
HCP’s associated ITP apply (i.e., to those activities covered by the ITP should take of Delmarva fox
squirrels occur while they are being carried out). Two categories of activities are covered by the PRHCP:
(1) project construction activities; and (2) post construction occupancy and use of the developed Property.

(1) Pro’ect Construction Activities. These include any and all on-site, Project-related construction
activities undertaken by site owners or hired or contracted personnel including, but not limited to, clearing
and grading; materials stockpiling; car, truck, and heavy equipment use; installation and removal of
erosion control devices and structures; seeding and planting, and construction of homes, roads, driveways,
access roads, associated sewage, drainage, and stormwater facilities, and any and all other facilities and
structures associated with completion of the proposed development

(2) Occu anc and Use Activities. Upon completion of development of the Property or any individual
lot, these activities include any and all activities likely to result in take of Delmarva fox squirrels and
undertaken by the PRHA in the course of carrying out its on-site responsibilities or by Lot Owners in the
course of normal and customary occupancy and use of their properties and homes. Such activities
include, but are not limited to, operation, maintenance and repair of lots, lawns, roads, drainage facilities,
stormwater management facilities, homes, driveways, and all other facilities and structures held by Lot
Owners (individually or in common); vehicle use of on-site roads, driveways, and access roads; the
keeping of all animals and pets allowed by local law or regulation; and any and all similar activities
actually or potentially resulting in take of Delmarva fox squirrels.

2.4 Permittees

The permittees under the PRHCP are the individuals and organizations who will hold the HCP’s
associated ITP; will be responsible for implementing the terms and conditions of the PRHCP, as
applicable; and will be subject to the PRHCP’s and ITP’s regulatory benefits and authorities. In light of
expected ownership of the Property as described in Section 2 1.2, Subsection (3), the PRHCP’s associated
permit will be held jointly and, possibly, sequentially as follows.

(1) B the Pro’ect Pro onent. RB & JH Properties, LLC will hold the ITP from the time of its issuance
throughout the period during which it is legal owner of all or any part of the Property with respect to any
Covered Activities undertaken by RB & JH Properties, LLC on any such part of the Property. RB & JH
Properties, LLC’s status as permittee under the PRHCP will terminate for a particular portion of the
Property immediately upon conveyance of such lot or parcel to the PRHA or one of the Lot Owners
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(defined below) and the ITP and its obligations with respect to that portion of the Property will
automatically be transferred to the PRHA or Lot Owners.

(2) B anUns ecified Lot Owners. The ITP will also be held by unspecified lot owners (“Lot Owners™)
commencing upon transfer of legal title for all or a portion of the Property to such individual(s) or entity
throughout the period during which it (or they) is (or are) legal owner(s) of all or any part of the Property
with respect to any Covered Activities undertaken on the portion of the Property owned by such
individual or entity.

(3) By the PRHA. The Pleasant Rifts Homeowners Association, Inc. will hold the ITP from the time of
its issuance throughout the specified ITP term (see Section 2.5), with respect to the following matters:

(i) operation, maintenance, and repair activities as described in Section 2.3, Subsection (2) and
undertaken on portions of the Property for which it is legal owner (e.g., Outparcel A) and on any and all
other portions of the Property held by the Lot Owners in common, and

(i1) any and all Covered Activities undertaken or carried out on individual lots by Lot Owners, which
are subject to the Declaration of Covenants, Conditions, and Restrictions of the PRHA.

(4) Enforcement. The terms and conditions of the PRHCP, which are comprised of the Delmarva fox
squirrel conservation and protection measures described in Section 5.0, will be made binding and
enforceable on the above-described permittees through the authorities of its associated ITP and as
described in Section 8.1 of the PRHCP’s associated Implementing Agreement (“IA”) (see Section 2.6).
Contractors, subcontractors, agents and licensees (collectively, “Agents™) of the permitees shall be
entitled to the regulatory benefits of the HCP and ITP provided that they act, at all times, 1n compliance
therewith, however, each permitee shall be remain responsible for any violation of the PRHCP or ITP
caused by its Agents.

2.5 Permit Term
The term of the PRHCP and its associated ITP is fifty (50) years.
2.6 Implementing Agreement

In addition to the PRHCP, the Project Proponent has prepared an Implementing Agreement which is
associated with and part of the HCP and in effect extends the authorities of its associated ITP. AnIA is a
contract which, among other things, provides: (1) a means for identifying the responsibilities of the
parties to the PRHCP; (2) a mechanism through which parties to the PRCHP unspecified at the time of
HCP preparation can be identified and commitments under the PRHCP voluntarily accepted by such
parties can be formalized and made binding (e.g., see Section 2.4); and (3) for a variety of legal
understandings and remedies. The IA for the PRHCP is attached to the plan as Appendix A.
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2.7 Summary of Project — Property, Proposed Impacts and Mitigation
A summary of the Property, proposed impacts and related mitigation is as follows:

Pro’ect Site Information
Parcel Size
Land within Critical Area
Land Cover

- Agricultural field

- Forestland

- Emergent marsh

Pro osed Im acts
Forest/Habitat Clearing
Forest/Habitat Degradation (total)
- within 150° of Deer Drive
- within 175’ of building pads (includin » overlapping areas of Deer Drive degradation)

Proposed Minimization and Conservation Measures On-site)
Minimize forest clearing and retain as much forest as possible:

1 Retention of 14.97 acres of forested Delmarva fox squirrel habitat on-site
- 8.11 acres of habitat will be retained but degraded
- 6.76 acres of undegraded habitat will be retained on-site.
While 13.86 acres of existing forest must be retained under the Critical Area Law
(13.86 acres), the Project Proponent has retained 1.11 additional acres and all
retained forest will benefit Delmarva fox squirrels.

2. Clearing will only occur outside the breeding season (not during January 1- May 15)

3. Construction will only occur within building envelopes and construction workers
will have information to report any injured or dead Delmarva fox squirrels.

4. Residents will have information that enables them to report sightings of Delmarva
fox s uirrels to monitor their persistence after construction and occu ancy.

Pro osed Miti ation (On-site and Off-site)
Of -Site Habitat Protection

- Permanent protection of Delmarva fox squirrel habitat (See Ap endices C and H)
On-site Afforestation

September 2008

Acres
29.6
29.1

7.4
19.8
24

4.83
8.11
(0.38)
(7.73)

35.92
1.65
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3.0 Biology of The Delmarva Fox Squirrel

Unless otherwise indicated, the information in this section is adopted from the USFWS’s Delmarva Fox
Squirrel Recovery Plan (USFWS 1993).

The fox squirrel (Sciurus niger) is a large, heavy-bodied squirrel found throughout the eastern U.S. from
western New York south to Florida, and west to Texas, Oklahoma, Kansas, northeastern Colorado,
Nebraska, and the Dakotas. Ten subspecies of fox squirrels are recognized. The Delmarva fox squirrel
(Sciuris niger cinereus), first described in 1758, is typically whitish gray dorsally with white underparts
and feet and weighs an average of 2.5 to 3.0 pounds. It resembles the gray squirrel (Sciurus carolinensis)
but is larger, has a fuller tail, and a uniformly colored dorsum. The Delmarva fox squirrel was listed as
endangered under the Endangered Species Act in 1967,

(1) Distribution/Status. The Delmarva fox squirrel originally occurred throughout the Delmarva
Peninsula and into southeastern Pennsylvania and southern New Jersey. At the time it was listed as
endangered, the remnant natural populations persisted only 1n portions of three counties in Maryland
(Queen Anne’s, Talbot, and Dorchester), which represents approximately 10 percent of the species’
former range. However, in the 1980°s and 1990’s, the Delmarva fox squirrel was reintroduced into 16
locations in its former range where it had previously been extirpated. These reintroductions were
undertaken in Caroline, Cecil, Kent, Somerset, Wicomico and Worcester Counties, Maryland; Chester
County, Pennsylvania; Sussex County, Delaware; and Accomack and Northhampton Counties, Virginia.
Reintroduced squirrels generally displayed a high degree of fidelity to their release sites (Bendel and
Therres 1994), and, of 16 original reintroduction sites, 11 currently have established populations of
squirrels (Therres and Willey 2002; USFWS website). In addition, evidence suggests that natural
expansion has occurred in both original and reintroduced Delmarva fox squirrel populations (USFWS
2007); for example, fox squirrels have expanded naturally into Caroline County (Glenn Therres, MDNR,
pers. comm.) and into Sussex County, Delaware (USFWS 2007). Today, Delmarva fox squirrels occur in
eight of the nine Delmarva Peninsula counties in Maryland (all except Cecil County), in Sussex County,
Delaware, and in Accomack County, Virginia, and the species’ status is characterized as stable or
increasing rangewide under current conditions (Therres and Willey 1988; Dueser 1999; USFWS 2007).

(2) Reproduction. In Delmarva fox squirrels, most breeding occurs in the late winter/early spring period
and most young are born in February, March, and April, although a secondary birth peak occurs in July
and August. On Chincoteague National Wildlife Refuge (NWR), however, only 15 percent of litters or
lactating females were observed in the fall, suggesting that the spring breeding period is most important
for recruitment of young into the population (Larsen 1990). Gestation in fox squirrels lasts about 44 days
and young are dependent on their mothers for about three months.

(3) Habitat/Food Preferences. Generally, Delmarva fox squirrels are opportunistic in their habitat
preferences and are typically found in open, park-like forests of mature loblolly pine, oak-pine, and mixed
hardwoods. Both upland and bottomland forests are occupied.

In 1988, Dueser et al. (1988) developed a habitat suitability model designed to define important Delmarva
fox squirrel habitat parameters (this model was used to select Delmarva fox squirrel translocation sites
after 1988). The model indicates that forest sites where Delmarva fox squirrels are present generally have
a higher percentage of large trees (12” or greater dbh), a lower percentage of shrub ground cover, and a
lower understory density than sites where squirrels are not present. These authors concluded that forest
habitat structure (e.g., large trees and an open understory) was a better indicator of Delmarva fox squirrel
habitat than either forest composition (e.g., pine versus mixed hardwood) or landscape dimension (e.g.,
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proximity to next forest tract). Paglione (1996) also concluded that stand structure is a better such
indicator than forest cover type. Smith and Folimer (1972) and Taylor (1976) suggested that Delmarva
fox squirrels thrive in open, mature forests because forage time is reduced (since mast is concentrated in
large trees) and because large trees contribute to an open understory (as a result of shading by the
canopy). Delmarva fox squirrels may also prefer open understory because they often forage on the
ground and a relatively clear understory is critical to spotting and escaping mammalian predators.
Delmarva fox squirrels also appear to show a preference for edge habitat (e.g., woodland edges) or
habitats where several ecotones exist (e.g., forested strips in association with grasslands or agricultural
lands) (Flyger and Smith 1980, Taylor 1976).

Delmarva fox squirrels use a variety of food sources including hard mast (primarily oak, hickory, beech,
and walnut), soft mast (e.g., loblolly pine seeds and tree and flower buds), fungi, insects, and occasionally
bird eggs and young. Unlike gray squirrels, Delmarva fox squirrels also feed on agricultural crops and
forage in agricultural fields (Brown and Yeager 1945, Taylor 1976, Flyger and Smith 1980). Taylor
(1976), for example, found marked Delmarva fox squirrels in fields 15 percent of the times observed, and
observed fox squirrels in crop fields up to 800 meters from the nearest forest edge. Corn appears to be
particularly exploited, along with soybeans, wheat, oats, apples, and other field and orchard crops (Taylor
1976, Brown and Yeager 1945). The Delmarva fox squirrel’s diet is somewhat seasonal, depending on
the availability of particular foods at particular times. Generally fox squirrels feed extensively on soft
mast and fungi in the spring, rely more on green pine cones in the late summer and early fall, and feed
heavily on hard mast when it becomes available in the fall (Wiegl et al. 1989, USFWS 1993). Pine cones
may be particularly important to fox squirrels in years of mast shortages, and soft mast and fungi may
also be important as buffers when hard mast is not available.

For shelter, fox squirrels utilize hollows or cavities in trees and nests constructed of leaves and twigs
Leaf nests vary from small day shelters and feeding platforms to large, well-insulated winter nests (Weigl
et al. 1989). In Delmarva fox squirrels, however, cavity dens appear to be preferred, especially during
breeding periods and winter, as they provide maximum safety for young and protection from cold or wet
weather,

To summarize, the attributes of optimal Delmarva fox squirrel habitat appear to be: (1) mature forests
with relatively large trees (12" or more in diameter); (2) an open, easily traversed understory; (3) presence
of ecotones or edge habitat (e.g., forested land mixed with agricultural land); and (4) presence of suitable
nest site locations (e.g. cavities) and a variety of nut and seed-bearing trees.

(4) Reasons for Decline. Although the exact causes of the Delmarva fox squirrel’s decline are unknown,
habitat loss (i.e., forest clearing) and fragmentation as a result of agriculture, timber harvest, and
development since approximately the 1850s are thought to have been primary factors (Taylor 1976,
USFWS 1993). Over-hunting during the decades prior to the squirrel’s listing under the ESA may also
have been a factor. Potential continuing threats to the subspecies include timber harvest activities and
conversion of forestlands to agriculture and residential and commercial development. Mortality as a
result of vehicle strikes, predation by pets, and competition with gray squirrels within habitats altered in a
fashion that favors that species may also be factors (Taylor 1976, Dueser 1999).

These factors likely have varied in importance over time. Large-scale loss and conversion of forestland
as a result of timber harvest and agriculture were probably more important historically than they are now,
while the greatest current threat to the species may be residential, commercial, and industrial development
as a result of population growth (Therres and Willey 1988). Human population on the Eastern Shore
increased by 15% between the years 1990 and 2000 (MFTF 2000), and similar population growth in the
future can be expected (e.g., see Section 2.1.1, Subsection 2). Such increases bring with them a host of
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land use changes (e.g., deforestation), habitat changes (e.g., fragmentation) and other factors (e.g.,
introduction of domestic predators) that can adversely affect Delmarva fox squirrels.

(5) Recove Criteria/Benchmark Sites. The Delmarva Fox Squirrel Recovery Plan, approved by the
USFWS on June 8, 1993, specifies certain recovery criteria, the satisfaction of which will permit the
species to be either reclassified as “threatened” under the ESA or delisted (i.e., removed from the
endangered species list). Reclassification criteria are: (1) sufficient understanding of the species’
ecological requirements and distribution to permit effective management; (2) a determination that seven
“benchmark” populations (see below) are stable or expanding, based on at least five years of data; and (3)
establishment of ten new Delmarva fox squirrel colonies within the species’ historical range. Delisting
criteria are, in addition to the above: (4) establishment of five post-1990 Delmarva fox squirrel colonies
outside the species’ remaining natural range; (5) periodic monitoring that shows (i) persistence of 80
percent of translocated populations over the full recovery period and (ii) that at least 75 percent of these
populations are not declining; (6) that mechanisms are in place that ensure perpetuation of suitable habitat
at a level sufficient to allow for desired distribution, based on criteria (1), within all counties in which the
species occurs; and (7) that mechanisms are in place to ensure protection and monitoring of new
populations, to allow for expansion, and to provide inter-population corridors to permit gene flow among
populations.

(6) Presence in the Pro’ect Area. Although to date, Delmarva fox squirrels have not been documented
on the Property, they are present in suitable habitat in the general area and assumed to be present and
breeding on the site. The site contains 19.8 acres of mature mixed-hardwood forest generally possessing
the characteristics of Delmarva fox squirrel habitat and is part of a forested corridor bordering Secretary
Creek. (see Map 3)
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Map 3: Forest Habitat in the Project Vicinity
Known to be Occupied by DFS
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These data represent the ongoing efforts of the U.S. Fish & Wildlife Service, Maryland Department

of Natural Resources, and Delaware Department of Natural Resources and Environmental Conirol to consolidate,
summarize, and regularly update and correct information regarding Delmarva Fox Sguirrel occurrence. Comprehensive
field surveys have not been conducted and changes in this map are expected to occur in the future. This map should
be used as a tool to assist decision makers, but cannot produce a definitive statement on the presence, absence, or

condition of Delmarva Fox Squirrel populations.

The U.S. Fish & Wildlife Service makes no warranty as to the suitability of this map, for any use, and
assumes no hability for its appropriate use or misuse. USFWS CEFO July 2006
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4.0 Effects of the Take

A summary of potential impacts and mitigation resulting from the Pleasant Rifts project is as follows:

Impacts
e Forestland cleared 4.83 acres
e Habitat degradation 8.11 acres

Minimization Measures

e Minimizing the amount of forest clearing to a small building envelope allows retention of 14.97
acres of forest, especially along Secretary Creek, along with 2.4 acres of adjacent marsh.

e C(Clearing of forest will only occur outside the Delmarva fox squirrel breeding season to avoid
clearing den trees.

Mitigation
e  On-site afforestation 1.65 acres
e Off-site habitat protection  35.92 acres

4.1 Anticipated Take

(1) Types/Sources of Take. Delmarva fox squirrels might be taken over the course of the Project in
three ways (see Section 1.2.1): (a) they might be killed or injured as a result of direct Project-related
effects; (b) they might be indirectly killed or injured as a result of habitat-related effects (under the
“harm” definition); and (c) they might be indirectly killed or injured as a result of disturbance-related
effects (under the “harassment” definition). Delmarva fox squirrels might also be taken as a result of both
categories of the PRHCP’s Covered Activities (i.e., Project Construction Activities and Occupancy and
Use Activities) and as a result of numerous individual project-associated activities and actions. Overall,
the USFWS has described five categories of activities and impacts relating to development that actually
or potentially can result in take of Delmarva fox squirrels; these are: (a) direct impacts; (b) habitat loss
and degradation (c) vehicle strikes; (d) harassment and/or predation by pets and feral animals; and (e)
barriers to dispersal and mobility (USFWS 1999).

(a) Direct Impacts. Direct impacts under the Project (as distinct from indirect impacts) consist
specifically of any take (i.e., killing or injury) of Delmarva fox squirrels that occurs or could occur as
a direct and immediate result of any project-related activity or action. Examples of such impacts
include, but are not necessarily limited to:

(i) Inadvertent striking of (and, likely, death or injury to) Delmarva fox squirrels by both
construction-related and post-construction-related cars, trucks, and other types of vehicles and
equipment being operated on the site (see Subsection ¢ below);

(ii) Felling of trees and/or clearing of forestland, if Delmarva fox squirrel adults, juveniles,
pups, or active nest sites should be present in affected trees at the time they are felled or
otherwise removed; and

(iii) Pursuit of or predation on fox squirrels by dogs, cats, or other pets belonging to Pleasant
Rifts homeowners, or by stray or feral such animals (see Subsection d below); and,
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(b) Habitat Loss/De radation.

Of the 19.8 acres of forestland on the Property, up to 4.83 acres will be permanently cleared to
accommodate the Pleasant Rifts subdivision and 8.11 acres of forestland is within 150 feet of
developed portions of the site and would be degraded by proximity to homes and roads.’” The
specific effects of these impacts are as follows:

(i) Clearing of up to 4.83 acres of mature, on-site forestland to accommodate project-related
development, will result in permanent loss of approximately 24% of the 19.8 acres of existing
forestland on the site. This can cause DFS to move into new areas resulting in lower survival
due to increased predation and competition for resources.

(i) Habitat degradation (i.e., loss of habitat value) is considered to occur on 8.11 acres of
mature, on-site forestlands lying within 150 feet of homes and roads. Indirect adverse effects
occur within 150° of homes through disturbance from pets and homeowners. This can cause
harm to Delmarva fox squirrels living in this habitat and can ultimately cause squirrels to not
use the habitat adjacent to homes. Most of the degradation (7.82 acres) is degradation from
homes. A small amount of the habitat degradation (0.38 acres) is from proximity to the
entrance road. Squirrels that live in habitat that is within 150’ of roads have an increased
chance of vehicle strike and thus lower probabilities of survival. While this type of habitat
degradation is present at Pleasant Rifts, it is not extensive.

(iii) Conservation of the remaining 6.76 acres of mature forestlands and associated 2.4 acres of
emergent marshland on the Property (totaling 9.16 acres) and consisting of all such lands
situated between the eastward edge of the development impact areas described above and the
west side of Secretary Creek. These forestlands will be conserved under the authorities of the
PRHCP and PRHA, will ensure a substantial area of forestland (and, in effect, Delmarva fox
squirrel habitat) on the Property that is relatively free of development-related impacts; and will
maintain the integrity of the east side of the Property along Secretary Creek as forested
Delmarva fox squirrel habitat and a forested habitat corridor.

(c) Vehicle Strikes. Vehicle strikes of Delmarva fox squirrels are a clear source of mortality for this
species in several areas. While it is not considered to be a rangewide threat to the species (USFWS
2007), it is a visible source of mortality and has been quantified on Refuges where DFS populations
are high and reporting of roadkills occurs. However, vehicle strikes are not considered to be the
major source of take by the Project and this is reflected in the small amount of degradation of habitat
within 150° of the entrance road. No additional consideration of vehicle strikes is needed for the
following reasons. First, the entrance road to this subdivision, Deer Drive, ends in a cul-de-sac (not a
through street) and is thus not likely to have vehicles traveling at high speeds, and will be mostly
limited to the traffic associated with the residents of the subdivision. Second, there is limited habitat
on the west side of Deer Drive, all of which is near homes and thus not as likely to be attractive to
DFS. Thus DFS that are on the east side of Deer Drive are more likely to stay in the forested habitat
along Secretary Creek and have limited reasons for crossing the road to the degraded habitat on the
west side of Deer Drive. The degradation from homes and the road in this subdivision overlap in
most areas, and the mitigation provided for this overall degraded habitat will compensate for any

3 Conststent with USFWS recommendations, the 8 [ 1-acre figure was derived by measuring 150 feet from Deer Drive and [75
feet out from the center of the building pad of each residence to be constructed within forested areas on the project site. For
convenience, forested areas within 150” of Deer Drive and/or the 175 radius are referred to collectively throughout the document
as being within 150 feet of developed areas on the site
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take from Deer Drive vehicle strikes, which is anticipated to be very small (Cherry Keller, pers.
comm.).

(d) Harassment/Predation b Pets/Feral Animals. Information concerning the effects on Delmarva
fox squirrels of domestic and feral animals is limited but the following can generally be said. First,
Delmarva fox squirrel morphology (i.e., its relatively large, heavy body) and habits (its tendency to
travel within and between habitat areas on the ground rather than in treetops) all make the species
susceptible to attacks by domestic or feral dogs and cats. An employee of Blackwater NWR, for
example, reported observing dogs pursue and tree Delmarva fox squirrels on a number of occasions
and, on one occasion, observed a domestic dog pursue and kill a fox squirrel (USFWS 1998).
Generally, attacks on adult Delmarva fox squirrels likely involve dogs more frequently than cats, and
apparently are unsuccessful more often than they are successful Domestic cats, on the other hand,
are more likely to pursue and/or take Delmarva fox squirrel pups or juveniles than adults (Taylor
1976), although no documentation of cats actually killing Delmarva fox squirrels is currently known.

Thus, the presence of domestic and feral animals in and in the vicinity of Delmarva fox squirrel
habitats can affect the species through: (i) predation attempts (in the event fox squirrels are chased or
pursued); (ii) mortality or injury (in the event they are caught); and (iii) disturbance impacts (e.g., by
eliciting flight responses and/or interrupting or inhibiting fox squirrel foraging, travel, and migration.

(e) Barriers to Dis ersal/Mobili  The presence of a new development can also impact Delmarva
fox squirrels by creating a barrier to movement and dispersal of squirrels through the forested areas
on and off site. However, this is not viewed as a major problem at Pleasant Rifts, because the
majority of forest clearing is along the western edge of the forest near the agricultural field. The
retention of the forest along Secretary Creek to the east enables Delmarva fox squirrels to continue to
use this riparian corridor to move north and south. The retention of the forest along Secretary Creek
results from compliance with the Critical Area Law plus additional forest retention provided by the
Project Proponent as a mitigation measure and results in a subdivision plan that minimizes the extent
to which this community creates a barrier.

(2) Estimatin»/Determinin Take. A key task for the PRHCP and its associated ITP is estimating what
levels of take of Delmarva fox squirrels are likely to occur over the course of the 50-year term of the
PRHCP; and what such levels can be authorized by the plan while ensuring that the ESA’s statutory
requirements for HCPs are satisfied. For several reasons, however, the number of individual fox squirrels
that might be taken in the course of the PRHCP is difficult to predict. This is because, first, specific
population numbers of the species within and near the Property are not known nor can be determined in a
cost-effective manner; and, second, because even if such numbers were known, it remains difficult in
some cases to predict how many individuals might be taken as a result of this or that particular covered
activity. In light of this it is customary in HCP’s to employ the number of habitat acres likely to be
affected by Covered Activities as a “surrogate” for expressing take levels, and authorized take is then
given as the number of habitat acres that may be developed and/or used under the plan. The PRHCP
therefore expresses anticipated and allowable take under the PRHCP in this fashion, as follows.

(3) Take Authorized under the Plan. In light of the preceding discussion, and with respect to activities
undertaken on the Property in the course of Project-related construction and occupancy and use of the

Property, the PRHCP and its associated ITP authorize all take of Delmarva fox squirrels associated with:

(a) Up to 4.83 acres of existing forestland on the Property to be cleared and removed to
accommodate Project-related construction as designated in the Pleasant Rifts Subdivision Final Plat;
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(b) 8.11 acres of existing forestland to be retained on the Property but which are expected to be
subject to development-related degradation impacts as designated in the Pleasant Rifts Final Plat;

4.2 Effects of the Take

In summary, the proposed 29.6-acre Pleasant Rifts Project will result in the permanent loss of up to 4.83
acres of forested Delmarva fox squirrel habitat on the Property (representing approximately 24% of the
19.8 acres of existing forestland on the site, and about 1% of the 440 acres of existing forestland in the
forested corridor of which the Property is a part); and degradation of 8.11 acres of forest habitat because
of ongoing development-related impacts within 150 feet of developed portions of the Property.

However, to address the effects of such take as required by the ESA, the Project Proponent proposes:

(1) To implement numerous measures to minimize take of individual Delmarva fox squirrels in the
course of both project-related construction activities and ongoing occupancy and use of the Property (as
described in Sections 5.2.1 and 5.2.2 of the PRHCP, respectively); and,

(2) To mitigate for remaining Project-related take and forestland impacts through:

(a) Off-site protection (through a conservation easement) of 35.92 acres of forested Delmarva fox
squirrel habitat at a suitable location (as described in Section 5.3, Subsection 1); and,

(b) On-site afforestation on 1.65 acres of currently unforested land (as described in Section 5.3,
Subsection 2)),

These measures will have the effect, respectively, of:
(1) Reducing Project-related take of individual Delmarva fox squirrels to minimal levels;

(2) Protecting a substantial area of off-site forest habitat (35.92 acres) within an area of relatively
unfragmented forestland primarily for use by Delmarva fox squirrels. The easement on this habitat
prevents loss from development or timber harvest and ensures that this area will remain in mature forest
in perpetuity.

(3) Retaining a substantial portion of existing forestland along Secretary Creek as a relatively
undisturbed state and in relatively full function for Delmarva fox squirrel use, migration, and dispersal
and,

(4) Creating new forestland on site that may, ultimately, represent actual or potential Delmarva fox
squirrel habitat.

For these reasons, the Project Proponent believes that the adverse effects of the Project on Delmarva fox
squirrels, including any direct Project-related take of squirrels as well as habitat-related impacts, will be
fully minimized, mitigated, and offset by conservation measures undertaken on behalf of this species;
and, therefore, that the Project will not jeopardize the survival and recovery of the Delmarva fox squirrel
in the wild either rangewide or in the specific vicinity of the Project.

September 2008 Page 19



HABITAT CONSERVATION PLAN FOR THE PROPOSED PLEASANT RIFTS HOUSING DEVELOPMENT
DORCHESTER COUNTY, MARYLAND

5.0 Conservation/Mitigation Program

Sections 10(a)(2)(A) and 10(a)(2)(B) of the ESA and federal regulation (50 CFR 17.21 and 17.22),
require, among other things, that an HCP specify the steps that will be taken to minimize, mitigate, and
monitor the effects of any taking allowed by the plan, and the funding that will be made available to
implement the plan. These requirements are addressed for the Project in this Section 5.0 (which specifies
the measures that will be implemented to protect and conserve the Delmarva fox squirrel in the course of
carrying out of the PRHCP’s Covered Activities) and the following Section 6.0 (which describes the
PRHCP’s funding mechanisms).

5.1 Goals and Objectives

In addition to the above, the USFWS’s “5-Point Policy” (USFWS 2000) requires that an HCP establish
explicit biological goals and objectives that, among other things, clarify the purpose of the plan and
provide a basis for developing its conservation measures. Biological goals are defined by the policy as
the broad, guiding principles for an HCP’s operating conservation program, while biological objectives
represent specific, measurable criteria designed to implement and/or achieve the biological goals. The
biological goal of the PRHCP is therefore to establish a program that protects and conserves Delmarva
fox squirrels and Delmarva fox squirrel habitat present on the Property to the maximum extent practicable
in the course of project-related activities and to ensure regulatory compliance with the ESA. The
biological objectives of the PRHCP are:

(1) To minimize take of Delmarva fox squirrels in the course of Project-related construction activities
and long-term occupancy and use of the Property;

(2) To minimize and mitigate forestland clearing and loss resulting from Project-related construction;
and,

(3) To minimize the effects of long-term occupancy and use of the Property on remaining on-site
forestland and maintain such forestland in a fashion suitable for Delmarva fox squirrel nesting, foraging,
and migration and dispersal

5.2 Take Minimization Measures

Take minimization measures typically consist of adjustments or modifications to the design of a project or
activity or to the way in which the project is carried out for the purpose of reducing the amount or extent
of take of affected species that occurs as a result of the project to minimal levels.

The following Sections 5.2.1 and 5.2.2, specify take minimization measures proposed by the PRIICP to
minimize take of Delmarva fox squirrels in the course of carrying out the two categories of activities
included in the Project and covered by the PRHCP as described in Section 2.3: (1) Project Construction
Activities; and (2) Occupancy and Use Activities. Any take of Delmarva fox squirrels that may still occur
(i.e., that cannot practicably be avoided) over the course of the Project will be authorized by the PRHCP’s
associated ITP.

5.2.1  Project Construction Activities

(1) Contact Re resentative/Notification. Prior to the commencement of on-site construction activities
relating to the Project, the applicable or appropriate permittee (see Section 2.4) shall designate a contact
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representative who will be responsible for coordinating with the USFWS and ensuring compliance with
the PRHCP and its associated ITP throughout the construction period. In addition, a minimum of 30 days
prior to planned or anticipated commencement of Initial Construction Activities (as defined in Subsection
3 below) and planned or anticipated commencement of individual home construction activities, the
contact representative(s) shall notify the USFWS in writing of the approximate date that construction is to
begin. This contact representative shall receive a copy of the information packages attached as
Appendices E (which describes minimization measures that must be implemented on the Property) and F
(which provides USFWS contact information and information regarding Delmarva fox squirrels).

(2) Timun of Forest Clearin . All forest clearing (i.e., cutting or permanent removal of forestland
currently extant on the Property) for purposes of Project-related construction as specified in Section 2.1.2,
Subsection (2)(a) of the PRHCP shall be undertaken outside the Delmarva fox squirrel’s primary breeding
season, or from May 16th to December 31st (i.e., shall not be undertaken during the fox squirrel’s
primary breeding season, which is January 1st to May 15th).

(3) Minimizin forest clearin /Delineation of Construction Arcas.  The Critical Area Law minimizes
the clearing that is allowed within the Critical Area buffer (see plat) and restricts the extent of clearing to
5.94 acres. However, to minimize adverse impacts to the Delmarva fox squirrel, the Project Proponent
has further reduced the clearing to 4.83 acres. This overall retention of 14.97 acres (the “Conserved Forest
Lands™) of the original 19.8 acres of forest on site (even though some is required for the Critical Area
Law) has the effect of retaining habitat along Secretary Creek and enabling movement of Delmarva fox
squirrels along the wooded corridor, thus minimizing impacts to fox squirrels using the area. This
retained habitat will be delineated by sign posts and retained through the CCRs, and the Critical Area
Law. Initial clearing of lots will include the building envelope and the initial requirement of one-third of
the septic reserve area, although the total mitigation provided under this HCP is sufficient for the clearing
of the entire septic reserve area. Construction areas on the Property, as well as forested areas that are not
to be disturbed during construction on or occupancy and use of the Property, shall be designated as
follows.

(a) Delineation o Construction Areas. Prior to the commencement of Initial Construction Activities
(as that term is defined below):

(i) The applicable permittee (see Section 2.4) or its designated agent shall designate and isolate
via appropriate temporary fencing planned construction areas on the Property from that portion
of the site’s extant forestland which is to remain conserved and undisturbed. All initial
construction-related activities shall occur within this fenced disturbance area and shall not
encroach into the Conserved Forestlands.

(i) The line(s) along which such fencing shall be established consist of those delineating and
separating the 4.83 acres of forestland currently present on the Property which are designated
for removal as identified in the recorded Pleasant Rifts Subdivision Final Plat and in Section
2.1.2, Subsection (2)(a) of the PRHCP, from forestland currently present on the Property that is
to be retained and conserved as described above.

(iii) Construction fencing necessary to implement this subsection shall consist of wooden stakes
driven into the ground (with 2 to 3 feet showing above ground), situated not more than 10 feet
apart (or, if necessary, at a lesser distance dictated by individual circumstances), and connected
by brightly-colored construction tape; or of any similar fencing so long as it is expressly
designed to meet the purposes of this subsection.
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(iv) For purposes of this subsection, “Initial Construction Activities” are defined to mean all
construction and related activities—such as land clearing, cutting and grading, and nstallation
of road surfaces and pipelines—necessary for the establishment of project-related infrastructure
(including Deer Run Drive and specified stormwater management facilities) and for Dorchester
County to issue building permits for individual lots within the Property.

(b) Delineation o Conserved Forestlands. After the completion of Initial Construction Activities
(as defined above) or prior to the commencement of home construction on individual lots within the
Property, as appropriate:

(i) The applicable permittee (see Section 2.4) or its designated agent shall use appropriate
permanent signs to delineate the area of forest that must be retained from those areas in each
individual lot that can eventually be cleared (this includes the building envelope, septic field
and septic reserve) or modified and used consistently with construction needs, the PRHA CCRs,
and otherwise at the discretion of individual lot owners. All such modifications and uses
thereafter (i.e., throughout the period of site occupancy and use) shall occur within this
indicated arca and shall not encroach into the Conserved Forestlands.

(i1) These signs delineate the outer boundaries of the total clearing indicated by the Plat (i.e.,
the outer boundaries of the “Clearing Limits” and the “10,000 S.F. + Sewage Reserve Area”),
and will be posted along the forest margin except in the area of the uncleared two-thirds of the
septic reserve areas, in which location the signs will be posted along the edge of the approved
septic reserve area and within the remaining forest.

(iii) Indicators or delineators necessary to implement this subsection shall consist of permanent
signing and/or posts, the design of which shall be developed by the Project Proponent and
submitted to the USFWS for approval prior to the commencement of Initial Construction
Activities. In addition, such posting or signing shall be put into place within thirty (30) days
following completion of Initial Construction Activities or prior to the commencement of home
construction on each individual lots within the Property, as appropriate.

(c) Con wrmation o Cleared Area. Following completion of clearing activities on each lot, a survey
of the cleared area shall be prepared at the expense of the permittee who conducted the clearing
depicting the area and location of the clearing on such lot and the fence line delineating the total
boundaries of possible clearing discussed above. The cleared area survey shall be delivered to the
USFWS Annapolis Field Office, the Maryland Critical Areas Commission and Dorchester County
Planning & Zoning.

(4) Information and Education/Re uest for Observations. Prior to the commencement of Initial
Construction Activities, the Delmarva fox squirrel fact sheet and USFWS contact information attached as
Appendix F should be provided to all construction-related contractors and supervisors working on the
Property.

(5) Speed Limits. Upon the commencement of any and all construction-related activities on the
Property, a 15 mph vehicle speed limit shall be posted and enforced starting at the point where Deer Run
Road enters the site and continuing along this road and throughout the Property where Project-related
vehicles will be operated. The 15 mph speed shall be observed by all construction-related vehicles and
equipment throughout the construction period except in emergencies. Upon the completion of Initial
Construction Activities, a vehicle speed limit consistent with state or local requirements for residential
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neighborhoods in Dorchester County shall be posted at the beginning of Deer Run Drive, along the road
as necessary, and elsewhere on the Property as necessary.

(6) On-site Activities Restrictions To minimize mortality, harm, or harassment of Delmarva fox
squirrels during the construction period, all construction-related personnel working on the Property:

(a) Shall be prohibited from dumping trash except into specified disposal containers, igniting open-
air fires within 150 feet of the forested area of the Property, and having unrestrained pets on-site;
and,

(b) With the exception of authorized security and law enforcement personnel, shall not use firearms
on the site except: (i) when hunting legal waterfow] species over the waters of Secretary Creek or
other upland or migratory birds in accordance with state and federal regulations; and (ii) when
hunting deer with a legal weapon firing a slug, bullet, or arrow during any legal deer hunting season.
No small game hunting, trap or skeet shooting, target practice, or casual plinking shall be permitted
on the Property except as noted above.

(7) Re ortin Dead In'ured or Sick Delmarva Fox S uirrels. The appropriate permittee (see Section
2.4) or its designated agent shall ensure: (a) that the contact representative described in Subsection (1)
above is notified immediately of the discovery of any dead, injured, or sick Delmarva fox squirrel on the
Property in the course of construction activities and the circumstances surrounding the discovery of any
such animal; and (b) within 24 hours of such notification, the contact representative shall notify the
USFWS’ Annapolis Law Enforcement Office (177 Admiral Cochrane Drive, Annapolis, Maryland 21401,
(410) 573-4514) of the discovery of the animal In conjunction with these actions: (a) the appropriate
permittee and/or the contact representative have the responsibility to preserve any dead Delmarva fox
squirrel and to ensure that evidence intrinsic to determining the cause of death of the animal is also
preserved to the maximum extent practicable; and (b) within five (5) calendar days of the discovery of a
dead, injured, or sick fox squirrel, the contact representative shall provide a written report to the USFWS
describing, to the maximum extent practicable, the circumstances, location, etc. of any such finding, the
cause of the death, injury, or sickness of the animal, if known, and the measures, if any, that will be taken
to avoid further death or injury of fox squirrels during Project—related construction.

(8) Ri ht of USFWS Access. Throughout the construction period, each permittee, as appropriate, shall
grant USFWS employees right of access to the Property at any reasonable time for the inspection and
monitoring purposes specified in 50 CFR 13.21(e)(2), and for the specific purposes of monitoring the on-
site Delmarva fox squirrel population and monitoring compliance with the PRHCP and its associated ITP.
For entry within individual lots pursuant to this paragraph, however, USFWS employees shall provide
prior notification to affected homeowners in accordance with provisions described in Section 5.2.2,
Subsection (2)(c)(i) below.

(9) Notification of Sale. From the effective date of the PRHCP (defined as the date of issuance of its
associated ITP) until the conclusion of the Project’s construction period (defined as the time at which
home construction on the last of the Project’s 13 lots has been completed), each applicable permittee
under the PRHCP (see Section 2.4) shall inform the USFWS in writing of the pending sale of all or any
part of the Property a minimum of ten (10) calendar days prior to the planned conclusion of any such sale.
This is necessary to ensure that the USFWS knows to whom the PRHCP’s associated ITP applies.
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5.2.2  Occupancy and Use Activities

(1) Establishment/Covenants of the PRHA  Prior to approval of the PRICP and issuance of its
associated ITP, or prior to the commencement of Initial Construction Activities as defined in Section
5.2.1, Subsection (3) undertaken within 150 feet of forested habitat on the Property, whichever occurs
first, the Project Proponent shall complete and record in the land records of Dorchester County a
Declaration of Covenants, Conditions and Restrictions (“CCRs”) for the purpose of creating the Pleasant
Rifts Homeowners Association (“PRHA”), which, among other things, will specify the responsibilities of
the PRHA and individual homeowners established under the PRHCP and its associated ITP to protect
Delmarva fox squirrels from mortality, harm, and harassment in the course of occupancy and use of the
Property. In addition, each individual homeowner on the Property shall, upon purchase of any individual
lot, be required to join and agree to maintain membership in the PRHA prior to being allowed to occupy
on-site housing. The PRHA’s Declaration of Covenants, Conditions and Restrictions is shown in
Appendix B.

(a) Descri tion o the CCRs. The PRHA’s CCRs for the Property concerning Delmarva fox
squirrels shall include, but not necessarily be limited to, a description of: (i) the responsibilities of
the PRHA in implementing fox squirrel conservation and protection measures specified by the
PRHCP and its associated ITP; (ii) the responsibilities of individual homeowners on the Property in
implementing fox squirrel conservation and protection measures specified by the PRHCP and its
associated ITP; (iii); the PRHA’s authorities to enforce Delmarva fox squirrel-related CCRs with
respect to individual homeowners and the mechanisms of such enforcement; (d) the penalties, if any,
under the CCRs for violation of its terms and conditions by the PRHA or individual homeowners;
and (e) requirements for monitoring activities undertaken (or not undertaken) by the PRHA and
individual homeowners under the PRHCP and its associated ITP (as described in Section 5.4 of the
PRHCP) and reporting such activities and actions to the USFWS (as described in Section 5.5).

(b) USFWS Review and A roval. Prior to recordation of the PRHA’s Covenants, Conditions and
Restrictions, the Project Proponent shall submit a draft of the CCRs to the USFWS for review and
approval.

(2) Roles/Res onsibilities of the PRHA/Individual Homeowners. Following completion of project-
related planning and construction and throughout the remainder of the permit term, the PRHA shall have
primary responsibility for administering the PRHCP’s associated ITP; for implementing Delmarva fox
squirrel conservation and protection measures under the PRHCP, ITP, and the PRHA’s CCRs applicable
to areas on the Property owned or managed by the PRHA (i.e., held by individual homeowners in
common, such as Outparcel A); and for ensuring implementation of Delmarva fox squirrel conservation
and protection measures under the PRHCP, ITP, and CCRs applicable to individual lots on the Property
and compliance with such measures by Lot Owners. Lot Owners, in turn, shall have the responsibility for
implementing Delmarva fox squirrel conservation and protection measures under the PRHCP, ITP, and
CCRs applicable to them. These measures are described in Subsections (2)(a)-(c) and (3) of this section,
in Section 5.4, Subsection (2), and 1 Section 5.5, and all such measures shall be incorporated into the
PRHA’s CCRs and thereafter shall be implemented by the PRHA and Lot Owners, as applicable, for the
purpose of protecting Delmarva fox squirrels throughout the permit term.

(a) Res onsibilities/Measures A licable to the Pro’ect Pro onent and PRHA
(1) Contact Representative. The PRHA shall designate a contact representative who will

coordinate with the USFWS concerning Delmarva fox squirrel-related issues and shall ensure
implementation of and compliance with the terms and conditions of the PRHCP, its associated
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ITP, and the PRHA’s CCRs. This representative may be an employee or an agent of the PRHA,;
if the latter, however, the responsibility for compliance and ensuring compliance with the terms
and conditions of the PRHCP, ITP and CCRs will ultimately remain with the PRIHA.

(ii) In ormation and Education. Education and public awareness are essential to appropriate
implementation of the terms and conditions of the PRHCP and ITP and to maintenance of
Conserved Forestlands on the Property. Appendix F provides information regarding Delmarva
fox squirrels. Appendix G was prepared to inform Lot Owners of the terms and conditions of
the PRHCP, ITP, and the PRHA’s CCRs and means of minimizing the impacts of occupancy
and use of the Property on Delmarva fox squirrels. The PRHA shall provide Appendices F and
G to each Lot Owner in the Project at the time such purchaser becomes a PRHA member; the
PRHA shall also provide these materials to each subsequent purchaser of such lots at the time of
re-sale of any individual on-site lot or lots. Residents of the Project should note that Appendix
F requests residents to send any photographs of Delmarva fox squirrels taken in the vicinity of
their homes to the USFWS Chesapeake Bay Field Office, as described by Subsection 5.4(2)(c)
below.

(iii) Maintenance o Line o Demarcation. The PRHA shall maintain any and all permanent
signs required by and installed pursuant to Section 5.2.1, Subsection (3)(b) above (delineating
the line of demarcation between the Conserved Forestlands and areas permitted to be cleared)
that occur in areas of the Property not located within individual lots (i.e., located in areas held
by all lot owners in common).

(iv) On-site Activities Restrictions. To minimize mortality, harm, or harassment of Delmarva
fox squirrels or loss of habitat, throughout occupancy and use of the Property, the PRHA and its
CCRs shall ensure:
(1) That Lot Owners and their contractors and guests are prohibited from igniting open-
air fires except for cooking or dumping trash except into containers;

(2) That, if needed, appropriate containers for trash are provided in common areas and
emptied frequently to reduce the attraction of feral animals; and,

(3) That, with the exception of authorized security or law enforcement personnel, Lot
Owners and their contractors and guests are prohibited from firearms use on the site except
when hunting legal waterfowl species over the waters of Secretary Creek in accordance
with state and federal regulations, and when hunting deer with a legal weapon firing a slug,
bullet, or arrow during any legal deer hunting season. No small game hunting, trap or
skeet shooting, target practice, casual plinking, or other firearms use of any type shall be
permitted on the site except as noted above.

(v) Enforcement. The PRHA’s CCRs shall provide and the PRHA shall implement
mechanisms for the PRHA to monitor and enforce implementation by Lot Owners of its CCRs
relating to Delmarva fox squirrel issues or requirements. In addition, the PRHA shall notify the
USFWS (and, where appropriate, Dorchester County) of any violation of such CCRs. Specific
measures under the PRHCP, its associated ITP, and the CCRs, or areas subject to such
measures, which the PRHA is responsible for enforcing are:

(1) Measures described in Paragraph (b)(i) below concerning restraint of domestic pets on
the Property; in addition, the PRHA and its CCRs shall encourage Lot Owners to report
any observations of feral or stray dogs or cats on the Property to either the PRHA or the
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appropriate Dorchester County Animal Control Officer or Agency, and, in the event such
observations are made by or reported to the PRHA, the PRHA will report the observation
to the appropriate County Animal Control Agency;

(2) Conserved Forestlands on the Property. This is necessary to ensure that no structures,
construction, or other activities or features prohibited in these areas as set forth in
Subsection (3)(c) below are conducted or put into place; and,

(3) Any and all other measures implementation of which is required by the PRHCP and
ITP, and any and all activities prohibition of which is required by the PRHCP and ITP,
except for those typically enforced by state or local authorities (such as speed limits).

(vi) Re ortin Dead/In ured/Sick Delmarva Fox S uirrels. Upon establishment of the PRHA,
with respect to all or part of the Property, as applicable, and continuing throughout the 50-year
term of the PRHCP and its associated ITP, the PRHA and its CCRs shall ensure immediate
notification to the USFWS of the discovery of any dead, injured, or sick Delmarva fox squirrel
on the Property in accordance with provisions described in Section 5.2.1, Subsection (7) above.

(vii) No Conditions/Chan es in Con ict with the PRHCP or Recorded Plat. The PRHA shall
not approve any conditions or changes to any portion of the Property which are in conflict with
the PRHCP, its associated TP, or the recorded plat.

(viii) PRHA Not to Be Dissolved. The PRHA shall not be dissolved without the express written
approval of the USFWS. Such approval must specify that sufficient alternative procedures and
funding mechanisms have been established to ensure implementation of the terms and
conditions of the PRHCP and its associated ITP (see Section 8.4). The PRHA shall not approve
any conditions or changes to the CCRs that are in conflict with the PRHCP, ITP or IA.

(b) Res onsibilities/Measures A licable to Lot Owners.

(i) Domestic Pets. To minimize mortality or harassment of Delmarva fox squirrels, Lot
Owners shall implement the following measures with respect to domestic pets:

(1) No domestic pets shall be allowed within Conserved Forestlands on the Property (i.e.,
beyond the permanent signs described in Section 5.2.1, Subsection (3)(b)) unless they are
leashed, chained, or otherwise restrained. This measure is not designed to prohibit
domestic pets but rather to ensure that they are kept out of Conserved Forestlands on the
Property, or, if present in such forestlands, that they are restrained and controlled;

(2) No Lot Owner or person associated with a Lot Owner on the Property shall provide
food or shelter for feral, free-roaming domestic animals (i.e., "strays") unless such animals
are also restrained and controlled as described above; and,

(3) Any Lot Owner who observes feral or stray dogs or cats on the Property is encouraged
to report such observation(s) to either the PRHA or the appropriate Dorchester County
Animal Control Officer or Agency.

(i) Maintenance o Line o Demarcation: Forest Clearin Restriction. Lot Owners shall

maintain any and all permanent signs required by and installed pursuant to Section 5.2.1,
Subsection (3)(b) above (delineating the line of demarcation between Conserved Forestlands
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and areas permitted to be cleared) that occur along or within their individual properties. The
location and area of clearing permitted on each lot is depicted by the plat and delineated by
signs installed by the Project Proponent. Lot Owners may not cut or clear any forest vegetation
beyond these signs.

(iii) On-site Activities Restrictions. To minimize mortality, harm, or harassment of Delmarva
fox squirrels throughout occupancy and use of the Property, Lot Owners shall observe all
activities restrictions described in Subsection (2)(a)(iv) above and all activities prohibitions
described in Subsection (3)(¢) below.

(iv) Re ortin  Dead/In ured/Sick Delmarva Fox S uirrels. Upon the beginning of occupancy
of individual home sites and throughout the period of such occupancy, all Lot Owners shall
immediate notify the PRHA of the discovery of any dead, injured, or sick Delmarva fox squirrel
on the Property in accordance with provisions described in Section 5.2.1, Subsection (7) above.

(v) Re ortin  Live Delmarva Fox S uirrels. Upon the beginning of occupancy of individual
home sites and throughout the period of such occupancy, all Lot Owners shall immediate notify
the PRHA of the observation of any live Delmarva fox squirrel on the Property in accordance
with provisions described in Section 5.4, Subsection (2)(c) below.

(¢) Res onsibilities/Measures A licable to the PRHA and Lot Owners.

(i) Ri ht o USFWS Access. The PRHA and Lot Owners shall grant the USFWS right of
access to the Property by:

(1) USFWS employees at any reasonable time for the inspection and monitoring purposes
specified in 50 CFR 13.21(e)(2) and for the purposes of monitoring and observing the on-
site Delmarva fox squirrel population, monitoring implementation of the PRHCP, and
undertaking such other activities as it may see fit to protect and conserve on-site Delmarva
fox squirrel populations; provided, however, with respect to entry onto individual lots on
the Property, that USFWS employees have given notification to affected Lot Owners by
phone, e-mail, regular mail or by leaving notification at the Lot Owner’s front door a
minimum of 48 hours prior to such entry; and,

(2) USFWS contractors or cooperators acting pursuant to a contract or agreement issued
by the agency’s Chesapeake Bay Field Office and relating specifically to the Property;
provided, however, with respect to entry onto individual lots on the site, that such
contractors or cooperators have given prior notification to affected Lot Owners by phone,
e-mail, regular mail or by leaving notification at the Lot Owner’s front door Such
notification shall be given not less than two weeks 1in advance of such entry or the
commencement of any subject activity and a copy of the subject contract or agreement
shall be provided to the PRHA also not less than two weeks in advance of such entry or
commencement of activity.

(if) Speed Limits. When driving on the Property, all PRHA personnel and Lot Owners shall
observe posted speed limits.

(3) Permitted/Prohibited Activities. In addition to the above, the PRHA’s CCRs shall contain language
establishing specific permitted activities and uses and prohibited activities and uses on the Property,
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especially within all Conserved Forestlands on the Property remaining after Project-related construction.
Such activities and uses are as follows.

(a) Activities Permitted Within Conserved Forestlands. Subject to state and local laws, activities
and uses permitted within Conserved Forestlands on the Property (i.e., within the area delineated by
the permanent indicators described in Section 5.2.1, Subsection 3 above) are as follows.

(i) Construction and use of one pier over Secretary Creek on Lot 7;

(ii) Subject to state and local laws, clearing of a path not more than three (3) feet wide from any
residence on the Property to Secretary Creek using hand tools; and,

(iii) Active and passive recreation not resulting in significant damage to or degradation or
alteration of Conserved Forestland on the site or its vegetation and substrates.

(b) Activities Permitted Outside Conserved Forestlands. Activities and uses permitted outside
Conserved Forestlands on the Property (i.e., within the existing agricultural field and area delineated
by the permanent indicators described in Section 5.2.1, Subsection 3 above) are as follows.

(i) Construction, placement, and/or occupancy of residences, accessory structures, driveways,
drainage structures and septic disposal systems as specified herein;

(i) Establishment of agricultural fields or pasture; and,

(ii1)) Growing of trees, plants and flowers as part of a retail or wholesale operation using best
management practices for areas of wildlife habitat.

(c) Activities Prohibited Within Conserved Forestlands. Activities and uses prohibited within
Conserved Forestlands on the Property (i.e., within the area delineated by the permanent indicators
described in Section 5.2.1, Subsection 3 above) are as follows.

(i) Presence of domestic pets unless they are physically restrained;

(ii) Construction, development, and associated grading or clearing activities including clearing
of existing natural vegetation, tree-cutting, erection of structures, construction of new roads,
parking areas, or other impervious surfaces, altering the slope of the land surface, and the
placement of sewage disposal systems, except as provided herein;

(iii) Placement of any structures attached to or in addition to an existing structure except as
depicted by the Plat, including, without limitation, detached garages, accessory dwellings,
sheds, barns, tennis courts, swimming pools, children's play houses or recreational structures or
equipment, fences, dog kennels, clotheslines, fuel tanks, garbage cans, incinerators, and
gardens; in addition, no construction activities, excavation, grading, clearing, cutting,
installation of infrastructure or similar activities shall take place except as depicted by the Plat;

(iv) Cutting or clearing of individual trees except: (1) to prevent trees from falling and blocking
waterways or roadways, causing damage to dwellings or other structures, or causing
accelerated erosion of the shoreline or streambank of Secretary Creek; (2) in conjunction with
horticultural practices used to maintain the health of individual trees; (3) to install or construct a
shoreline erosion protection device or measure subject to necessary governmental approval; (4)

September 2008 Page 28



HABITAT CONSERVATION PLAN FOR THE PROPOSED PLEASANT RIFTS HOUSING DEVELOPMENT
DORCHESTER COUNTY, MARYLAND

to protect on-site Conserved Forestland from extensive pest or disease infestation or threat from
fires if approved by the USFWS and MDNR or the Maryland Department of Agriculture; and
(5) to enhance the habitat of the Delmarva fox squirrel, if authorized by the USFWS and
provided any such actions are approved by relevant state and/or county authorities; and,

(v) Placement of dredged spoil except as necessary for: (1) backfill for permitted shore erosion
protection measures; (2) use in approved vegetated shore erosion projects; (3) placement on
previously approved channel maintenance spoil disposal areas; and (4) beach nourishment.

53 Mitigation Measures

Unlike take mimmization measures, which are designed to reduce the amount or extent of take occurring
as a result of a project, mitigation measures are designed to mitigate or compensate for the effects of take
that actually occurs, particularly take resulting from modification or loss of habitat under the ESA’s
“harm” definition (see Section 1.2.1). Conservation measures established under an HCP to mitigate for
such take typically consist of long-term protection of intact on-site or off-site habitats of species affected
by a project.

The USFWS has found, with respect to the Delmarva fox squirrel, that habitat loss and fragmentation
throughout the species’ range have contributed significantly to its endangered status (USFWS 1993), and,
with respect to the Project, that the Project is likely to result in take of Delmarva fox squirrels, primarily
through loss and degradation of on-site forested habitats (see Section 1.1). It has also been determined,
with respect to the 19.8 acres of forestland currently present on the Property, that some of this must be cut
and removed for construction-related purposes (4.83 acres), which is less than the maximum 30% clearing
(5.94 acres) permitted by the Critical Area Law (see Section 1.2.2). Consequently, to mitigate for the
effects of the Project on Delmarva fox squirrels under the ESA, the Project Proponent proposes three sets
of measures, respectively: (1) off-site habitat mitigation, consisting of the protection of off-site Delmarva
fox squirrel habitat to compensate for the on-site impacts of 4.83 acres of forest clearing (the total
clearing permitted by the Plat) and 8.11 acres of forest degradation resulting from the Project; and (2) on-
site forestland mitigation, consisting of 1.65 acres of on-site afforestation.” Each of these measures is
described in detail in the following subsections.

(1) Off-site Habitat Miti ation. As seen in Section 4.1, Subsection (1)(b), the Project will result in two
types of impacts to Delmarva fox squirrel habitat currently present on the Property: (a) forest clearing (or
the permanent removal of on-site forestland to accommodate Project-related construction); and (b) forest
degradation (or the reduction 1n habitat value of forestlands retained on-site as a result of proximity to and
the impacts of developed portions of the Property).” As also seen, the size or extent of on-site forestlands
subject to these impacts are, respectively: (a) 4.83 acres of forest clearing (representing the maximum
area of on-site forestland to be removed to accommodate construction); and (b) 8.11 acres of forest
degradation (representing the area of on-site forestland that, upon completion of construction, will be
retained but will occur within 150 feet of roads and developed areas of the site).

To compensate for the effects on Delmarva fox squirrels of such forest loss and degradation, the Project
Proponent has secured 35.92 acres of off-site forested Delmarva fox squirrel habitat (representing
mitigation for 4.83 acres of forest clearing at a 3-to-1 ratio and mitigation for 8.11 acres of forest

® See Footnote 4.
7 See Footnote 5.
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degradation at a 2.5-to-1 ratio, as required by the USFWS)® and provided for the long-term protection of
those lands. The specific means through which this commitment has been effected, and the specific
location of the proposed mitigation lands, are as follows.

(a) Methods and Means. To satisfy this obligation, the Project Proponent purchased mitigation
credits equal to the 35.92-acres in Dorchester County. This forestland has been protected over the
long-term through a perpetual conservation easement placed on and attached to the title of the lands
and approved by the USFWS. Under this arrangement, ownership of the lands (and all prerogatives
of ownership not otherwise negated by the easement) are retained by the owners; title to the
easement is held by the North American Land Trust (a suitable conservation entity or organization
approved by USFWS). The off-site mitigation obligation incurred as a result of the Project is
considered to have terminated and been discharged upon the later of: (i) approval of the PRHCP, (ii)
issuance of the I'TP, and (iii) payment by the Project Proponent for mitigation credits equivalent to
that obligation and receipt by the USFWS of documentation of that purchase.

The conservation easement agreement, which is dated March 3, 2008 and recorded among the Land
Records of Dorchester County, Maryland at Liber 865, folio 645, is attached as Appendix H.

(b) Site Description. The mitigation site consists of three parcels of mature forestland comprising
approximately 45.7 acres bordering the east side of Maple Dam Road and located 8.9 miles south of
the City of Cambridge, 1.8 mile southeast of the town of Seward, and 12.85 miles south of the
Property.” The site lies within and is part of a larger, contiguous tract of forestland exceeding 2,500
acres in size and lying between Maple Dam Road and Bespitch Ferry Road Surrounding the
proposed mitigation site on the north and east are the other forestlands within this tract, while the
lands immediately west and south of the site and across Maple Dam Road are agricultural and low-
density residential. Most of the forestlands located east of the tract itself are part of Blackwater
National Wildlife Refuge. A map showing the location (and to some extent, the characteristics) of
the mitigation site, its associated forest tract, and approximate areas of Blackwater National Wildlife
Refuge (“BNWR?”) are provided in Appendix C. No other previous easements or obligations are in
effect on the site.

The Project Proponent believes the forested mitigation site described above to be highly suitable as a
Delmarva fox squirrel mitigation site for several reasons.

*  First, it consists of mature forestland (the essential condition of Delmarva fox squirrel habitat;
see Section 3.0); occurs within a larger, contiguous forested tract; and the mitigation site and
forest tract both are bordered by agricultural lands (which are known to support fox squirrel
foraging);

*  Second, Delmarva fox squirrels have been observed and their presence confirmed in the forest
tract of which the mitigation site is part; and,

*  Third, a significant portion of the adjacent forest tract is owned and managed by the USFWS as
part of the BNWR. BNWR is managed to provide and protect habitat for over 270 species of
rare, federal and state threatened and endangered, and other species, including the Delmarva fox

¥ The off-site Delmarva fox squirrel habitat protected by the Project Proponent totals 35.92 acres, which is approximately 1.15
acres more than required for the clearing and degradation impacts resulting from the project.

? The parcels comprising the mitigation site are designated by local tax records as Dorchester County Tax Map 71, Parcels 3, 28,
and 38.
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squirrel. One objective of a draft Comprehensive Conservation Plan that includes BNWR
(USFWS 2006) is contributing to delisting of the Delmarva fox squirrel from the endangered
species list, and lands within BNWR are managed, in part, to benefit Delmarva fox squirrels.

In summary, the Project Proponent concludes that the lands proposed under the PRHCP to meset its
off-site mitigation requirements (together with the immediate environs of those lands) meet all
reasonable requirements of Delmarva fox squirrel habitat suitability; actually support Delmarva fox
squirrels; and, in addition, occur in the context of forest management scenarios that are highly
favorable to Delmarva fox squirrels (as a result of proximity to BNWR lands) and can be expected to
be implemented on a long-term basis.

(2) On-Site Afforestation. The Project Proponent is planting 1.65 acres of forest on the Property.
While this afforestation is provided, in part, to satisfy requirements under the Critical Area Law, the
Project Proponent designed a significant portion (21,517 sq. ft.) on Outparcel A and contiguous to
existing forest to expand existing Delmarva fox squirrel habitat

5.4 Monitoring

(1) By the USFWS. The USFWS is statutorily responsible for monitoring compliance by the PRHCP’s
permittees with the terms and conditions of the PRHCP. To allow this: (a) throughout the construction
period, all permittees under the PRHCP agree to allow USFWS employees to enter the Property at any
reasonable time for monitoring and inspection purposes (see Section 5.2.1, Subsection 8); and (b)
following construction, the PRHA and all Lot Owners agree to allow USFWS employees, and contractors
and cooperators, as applicable, to enter the Property and individual properties on the Property at any
reasonable time for similar purposes throughout the 50-year permit term (see Section 5.2.2, Subsection
2.c.1). Conditions and purposes of such entry are described and detailed in the subsections cited above.

(2) B Permuttees/Lot Owners. The primary monitoring responsibilitics of the PRHCP’s permittees and
Lot Owners are threefold: (a) monitoring to ensure compliance with the terms and conditions of the
PRHCP and its associated ITP; (b) monitoring of the presence or discovery of dead, injured, or sick
Delmarva fox squirrels (e.g., as a result of construction-related actions, vehicle strikes, pet depredations,
etc.); and (c) monitoring of the presence of live Delmarva fox squirrels.

(a) Compliance Monitoring. Monitoring compliance with the PRHCP’s terms and conditions shall
be the responsibility: (i) during the construction period, of each permittee (see Section 2.4) with
respect to the activities and actions of construction-related contractors and personnel; and, during the
period of post-construction site occupancy and use: (ii) of the PRHA with respect to the activities
and actions of Lot Owners and agents, contractors, or personnel hired by the PRHA; (iii) of Lot
Owners with respect to agents, contractors, or personnel they may hire; and (iv) of the PRHA and
Lot Owners with respect to their own activities and actions (i.e., through self-monitoring).

(b) Monitorin o Dead/In ured/Sick Delmarva Fox S uirrels. Monitoring of the presence of dead,
injured, or sick Delmarva fox squirrels under the PRHCP is not required to be undertaken
systematically but shall occur opportunistically (e.g., during day-to-day construction or site
occupancy and use activities) and episodically (e.g., during activities relating to a specific event or
circumstance, such as the inadvertent escape of a pet into on-site Conserved Forestland).
Nevertheless, all Pleasant Rifts permittees shall be responsible for exercising due diligence in such
monitoring (i.e., for being generally alert to the presence of dead, njured, or sick Delmarva fox
squirrels on the Property overall or on individual lots on the site, as applicable). In addition, in the
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event that a dead, injured, or sick Delmarva fox squirrel is found or discovered on the Property at
any time, the measures described in Section 5.2.1, Subsection (7) and Section 5.1.2, Subsections
(2)(a)(vi) and (2)(b)(iv) shall be implemented.

(c) Monitorin o Live Delmarva Fox S uirrels. Monitoring the presence of live Delmarva fox
squirrels on the Property is important for the purpose of determining presence and status of the
species within on-site Conserved Forestlands (see Section 5.3, Subsection 2) and the success of the
HCP and CCRs in maintaining these forestlands as suitable fox squirrel habitat. To accomplish this,
Lot Owners are requested to cooperate with the USFWS in documenting on-site Delmarva fox
squirrel occurrences; whenever possible and as opportunity arises, to photograph Delmarva fox
squirrels observed on or in the vicinity of their properties (e.g., if fox squirrels are observed at bird
feeders, in yards, during walks into wooded portions of a property, etc.); and to submit such
photographs to the USFWS. Accordingly, Lot Owners should be alert to Delmarva fox squirrel
photo opportunities, and, in the event any such homeowner photographs a Delmarva fox squirrel (or
any squirrel believed to be a Delmarva fox squirrel), should submit the photograph to the Branch
Chief, Endangered Species Habitat Evaluation and Protection Division, U.S. Fish and Wildlife
Service, Chesapeake Bay Field Office, 177 Admiral Cochrane Drive, Annapolis, Maryland 21401,
together with a description of the date, location, and time the photograph was taken. Delmarva fox
squirrels observed but not photographed need not be reported.

5.5 Reporting

Except as provided below for Lot Owners, each permittee, as applicable (see Section 2.4), shall submit to
the USFWS at the beginning of each calendar year a written annual report describing relevant activities
under the PRHCP that it undertook or oversaw in the previous calendar year. This report will be due,
with respect to the previous calendar year, by February 15 of each year throughout the PRHCP’s 50-year
term, except that if the PRHCP is approved after July 1 of its first calendar year, activities implemented
in that year may be reported in the following year’s report. The PRHA shall compile responses from the
Lot Owners and submit one annual report applicable to the PRHA and all of the Lot Owners. Each report
submitted by the permittees under this section will include a summary of:

(1) Throughout the construction period, any and all known sale or sales of land occurring with respect to
the Property in the preceding calendar year, including sale of the entire Project or sale of unimproved
individual lots on the Property;

(2) Any events, occurrences, or circumstances in the preceding calendar year, if any, in which the
PRHCP’s terms and conditions were not fully or adequately implemented and what measures, if any,
were taken to correct such events or circumstances or to prevent their recurrence in the future;

(3) Occurrences of Delmarva fox squirrel sightings, if any, on the Property in the previous calendar year,
and, with respect to any such sighting(s): (a) the date(s) the sighting(s) occurred; (b) the location of the
sighting(s); (c¢) the number of individual animals observed; (d) the age-class of animals observed, if
known (i.e., adult or juvenile); and (e) the events or circumstances surrounding the sighting(s).

(4) Occurrences of incidental take of Delmarva fox squirrels, if any, or of the finding or discovery of any
dead, injured, or sick Delmarva fox squirrels, if any, in the previous calendar year, together with a
description of: (a) the date(s) any such taking or discovery of a fox squirrel occurred; (b) the number of
specimens taken or found, if known; and (c) the activity or activities being conducted or carried out when
the taking or discovery occurred or the events or circumstances surrounding the take or discovery; and,
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(5) Any other pertinent or available information concerning the carrying out of the PRHCP’s Covered
Activities and conservation program activities, the status of the Delmarva fox squirrel or its habitat on the
Property, or other relevant or important information.

In addition, with respect to Paragraph (4) above, reporting of any dead, injured, or sick Delmarva fox

squirrel or squirrels shall be undertaken in accordance with Section 5.1.1, Subsection (7) and Section
5.2.2, Subsections (2)(a)(vi) and (2)(b)(iv).
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6.0 Funding

Section 10(a)(2)(B) of the ESA requires that an HCP ensure that funding adequate to implement all
conservation commitments and measures established by the plan will be provided. Accordingly, funding
will be required for the performance of the following Delmarva fox squirrel conservation, protection, and
mitigation measures described in Section 4.0 of the PRHCP and will be ensured as follows.

(1) Take Minimization Measures Pro’ect Construction . The PRHCP’s take minimization measures
with respect to project-related construction activities (see Section 5.2.1) consist primarily of relatively
low-cost notification and reporting requirements, an information and education program, activities
restrictions, fencing, speed limits, and the like, and will be undertaken primarily by the appropriate
permittee (see Section 2.4) and/or bonded construction contractors. Funding for such measures will be
provided through the liquid assets of such permittees and contractors and ensured through the bonds such
permittees and contractors carry.

Est. Annual Cost

Estimated Costs (2" year through
First-Year end of reporting
Take Minimization Measures (Pro’ect Construction) period)

Designation of Contact Representative. USFWS notification of
construction commencement Delivery of Appendices E & F to

contact representatives, construction contractors and su ervisors $75 $0

Timin » and minimization of clearing $0 $0

Delineation of Clearing Limits (survey & construction fencin ) $6,000 $0

Permanent signs to delineation Conserved Forestlands $400 $0

Confirmation of cleared area “as-cleared” survey) $2,000 $0

Speed Limit Signage $75 $0

Reporting dead, injured or sick Delmarva fox squirrels Nominal Nominal

Ri-ht of USFWS Access $0 $0

Notification of Sales $150 $150 (years 2-3)
Total $8,700 $150 ( ears 2-3)

(2) Take Minimization Measures Site Occu anc and Use . The PRHCP’s take minimization measures
with respect to post-construction site occupancy and use also consist primarily of relatively low-cost
requirements such as notification and reporting, information and education, access provisions, activities
restrictions, and the like, and will be undertaken by both the PRFA and Lot Owners. The PRHA will also
be responsible for enforcing the PRHA’s CCRs. The PRHA will be funded initially (i e., upon its
establishment) by the Project Proponent and eventually (i.e., upon sale of individual on-site lots) through
the annual dues of PRHA homeowner-members, whose membership in the Association is mandatory (see
Section 5.2.2, Subsection 1). Funding for such measures will therefore be provided through the liquid
assets of the Project Proponent and the PRHA and will be ensured: (a) with respect to initial PRHA
operation, through payment or payments by the Project Proponent necessary to support the PRHA until
such time as it is self-supporting; and (b) with respect to ongoing PRHA operation (i.e., from the point at
which the PRHA is self-supporting and throughout the ITP term), through the guaranteed annual dues of
the Lot Owners. Payment of dues or annual assessments by the Lot Owners is guaranteed by provisions
of the CCRs that make such payment obligations enforceable as liens against each Lot in the Project.
Take minimization measures for which Lot Owners are responsible are relatively few—see Section 5.2.2,
Subsections (2)(b), (2)(c), and (3)—and involve little to no cost.
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Est. Annual Cost
Estimated Costs (2" year through
First-Year end of reporting

Take Minimization Measures (Site Occu ancy and Use) period)
Establishment of PRHA and recordation of CCRs $300 $0
Designation of Contact Representative. Delivery of Appendices
F&G. $50 $15
Maintenance/replacement of permanent signs delineating
Conserved Forestlands (by PHRA and/or Lot Owners) $0 $40
Compliance with On-Site Activity Restrictions (by PHRA and
Lot Owners) $0 $0
Compliance monitoring and enforcement of CCR provisions
regarding Delmarva fox squirrels (cost of enforcement are an
obligation of violating Lot Owner per CCRs) $0 Nominal
Re ortin dead, injured or sick Delmarva fox squirrels Nominal Nominal
Monitoring and reporting live Delmarva fox squirrels Nominal Nominal
Right of USFWS Access $0 $0
Annual Re orting $450 $300

Total $800 $355

(3) Mitigation Measures. As seen in Section 5.3, Subsections (1)-(3), respectively, the PRHCP requires
that: (a) 35.92 acres of off-site Delmarva fox squirrel habitat be protected through purchase of USFWS-
approved mitigation credits; and (b) that additional on-site (1.65 acres) forestland be planted and
conserved through appropriate means. Measure (a) above is complete and was funded by the Project
Proponent. Documentation of the Project Proponent’s mitigation credit purchase is on file with the
USFWS-Chesapeake Bay Field Office. Since no construction has occurred on the Property, this
mitigation occurred prior to the anticipated impacts for which it is required. Measure (b) above will be
satisfied via on-site afforestation, which will be funded by the Project Proponent.
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7.0 Changed and Unforeseen Circumstances
7.1 Unforeseen Circumstances/”No Surprises”

The PRHCP incorporates provisions of the "No Surprises” rule for HCPs as promulgated by the USFWS
in the Federal Register on February 23, 1998 (63 FR 8859) and codified in federal regulation at 50 CFR
17.22(b)(5) and 17.32(b}(5) with respect to changed and unforeseen circumstances. ‘“Unforeseen
circumstances” are defined by Federal regulation to mean “changes in circumstances affecting a species
or geographic area covered by [an HCP] that could not reasonably have been anticipated by plan
developers and the [USFWS] at the time of the plan’s negotiation and development, and that result in
substantial and adverse changes in the status of the covered species” (50 CFR 17.3). The No Surprises
assurances specifically limit the regulatory effects such circumstances can have on an active and ongoing
HCP and its associated permittee or permittees.

With respect to the PRHCP, it is acknowledged that the purpose of the PRHCP and its associated ITP is
to set forth the rights and obligations of the parties with respect to the PRHCP and to provide for the
conservation of Delmarva fox squirrels and the mitigation and compensatory measures required in
connection with anticipated incidental taking of Delmarva fox squirrels in the course of otherwise lawful
activities within the Property. Accordingly, in the event that unforeseen circumstances occur in the
Property the following specific regulatory assurances and provisions will apply, as provided for under the
No Surprises regulations and except as otherwise required by law and/or provided for under the terms of
the PRHCP:

(1) No additional mitigation for the effects of the Project on the Delmarva fox squirrel shall be required
from any PRHCP permittee provided that the terms of the PRHCP are being "properly implemented" as
defined in 50 CFR 17.3; and,

(2) In the event that the unforeseen circumstances result in changes not provided for by the PRHCP, and
if additional conservation and mitigation measures are deemed necessary to respond to the effects of the
circumstances, the USFWS may require additional measures of a PRHCP permittee where the PRIICP is
being properly implemented, but only if such measures are limited to modifications within conserved
habitat areas, if any, or to the PRHCP’s “operating conservation program” for Delmarva fox squirrels as
defined in 50 CFR 17.3 and maintain the original terms of the conservation plan to the maximum extent
possible.

(3) However, additional conservation and mitigation measures will not require the commitment of
additional land, water, or financial compensation or restrictions on the use of land, water, or other natural
resources otherwise available for development or use under the original terms of the PRHCP beyond the
level otherwise agreed upon for the species without the consent of the permittees under the PRHCP; and,
in addition, in the event that unforeseen circumstances affecting populations of Delmarva fox squirrels or
their habitats that are beyond the control of the PRHCP’s permittees result in the status of the Delmarva
fox squirrel unexpectedly worsening, the primary obligation for implementing additional conservation
and mitigation measures shall be the responsibility of the USFWS.

(4) Thus, in summary, provided that the terms of the PRHCP are being properly implemented, no
adjustments or changes to the obligations of the PRHCP as a result of unforeseen circumstances are
allowed by the No Surprises assurances without the consent of the affected permittee or permittees. For
example, failure to properly delineate on-site construction areas by construction-related personnel or the
improper use of firearms on the Property by Lot Owners would represent a failure to properly implement
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the PRHCP; and unforeseen circumstances in the project area could include, for example, an outbreak of
rabies among the area’s Delmarva fox squirrel population. However, if the PRHCP and its associated ITP
are being properly implemented, and a change in the PRHCP should become warranted as a result of
unforeseen circumstances of an environmental or biological nature: (a) the USFWS would have the
responsibility for documenting the subject circumstances; (b) any such change or changes would be
limited to the PRHCP’s operating conservation program for the Delmarva fox squirrel and would
maintain the original terms of the PRHCP to the maximum extent possible; (¢) no such change or changes
would require the commitment of additional land, water, or financial compensation or additional
restrictions on the use of land, water, or other natural resources otherwise available for development or
use under the PRHCP beyond the level agreed on under the plan without the consent of the PRHCP’s
permittees; and (d) any such additional compensation or related measures needed to respond to the effects
of the unforeseen circumstances would be the responsibility of the USFWS.

7.2 Changed Circumstances

Federal regulation defines the term “changed circumstances” in the “No Surprises” rule to mean “changes
in circumstances affecting a species or geographic area covered by [an HCP] that can reasonably be
anticipated by plan developers and the [USFWS] and that can be planned for (e.g., the listing of new
species, or a fire or other natural catastrophic event in areas prone to such events” (50 CFR 17.3). The
specific terms of the “No Surprises” regulations with respect to changed circumstances are as follows:

(1) Chan ed Circumstances Provided for in the Plan. If additional conservation and mitigation measures
are deemed necessary to respond to changed circumstances and were provided for in the [HCP’s]
operating conservation program, the permittee will implement the measures specified in the plan.

(2) Chan ed Circumstances not Provided for in the Plan. If additional conservation and mitigation
measures are deemed necessary to respond to changed circumstances and such measures were not
provided for in the [HCP’s] operating conservation program, the USFWS will not require any
conservation and mitigation measures in addition to those provided for in the plan without the consent of
the permittee, provided the plan is being properly implemented.

These provisions mean that any changed circumstances (as distinct from unforeseen circumstances) that
may occur over the life of an HCP, and that have been provided for in the plan, will be addressed as
specified in the plan. However, any changed circumstances that may occur that were not provided for in
the HCP would be addressed (i.e., additional conservation and mitigation measures could be imposed)
only with the consent of the permittee. In other words, the exception provided for under the “No
Surprises” regulations with respect to unforeseen circumstances (as described above) does not apply to
changed circumstances.

(3) Chan ed Circumstances Under the PRHCP. No provisions for changed circumstances are provided
for under the PRHCP.
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8.0 Permit Administration

Permitees under the PRHCP may, from time to time, find it necessary or desirable to amend the plan or its
associated ITP or to terminate or modify their commitments under the plan. In addition, although not
necessarily anticipated, procedures may periodically be needed to address failure by one party or another
to fully implement the PRHCP’s requirements. This section addresses these and other procedural issues.

8.1 Amendments

(1) Amendment of the PRHCP and ITP. The PRHCP may occasionally require amendment to: (a) add
or remove a species to or from its Covered Species list; (b) revise the PRHCP’s Covered Area or list of
Covered Activities; (c) modify or extend the permit term; or (d) otherwise revise the PRHCP in a manner
that is significantly beyond its scope as originally written and approved and therefore beyond the
assumptions about the effects on the Delmarva fox squirrel upon which the original PRHCP was based.
Any plan amendment of this type—i.e., which affects key or substantive PRHCP provisions or results in
new or significantly different effects on the fox squirrel—would also require amendment of its associated
ITP. The PRHCP and permit may therefore be amended for any such reason in accordance with federal
statutory or regulatory requirements applicable or in force at the time of any such amendment.

Under current permit regulations (50 CFR Parts 13 and 17), amendment of an ITP is treated in much the
same manner as a permit application, and requires, at a minimum: (a) preparation of a revised HCP or
HCP addendum incorporating the desired changes and analyzing their effects on the covered species, or,
at a minimum, a written description of the amendment, an explanation of why it is needed, and an
analysis of its effects on the covered species; (b) publication of a Federal Register notice announcing the
proposed HCP and permit amendment; and (¢) a 30-day public comment period. Whether or not a
proposed permit amendment would also require a new or revised NEPA (National Environmental Policy
Act) document would be at the discretion of the USFWS.

(2) Amendment of the PRHCP Onl  Notwithstanding the above, amendment of the PRHCP may in
certain circumstances be accomplished without amending its associated ITP, provided that: (a) any such
amendment is of a minor or technical nature and is not expected to result in effects on the Delmarva fox
squirrel or the environment, or 1n changes to the PRHCP’s operating conservation program, that are
significantly different from those analyzed in the original PRHCP and NEPA document; (b) the permittee
(or, as applicable, permittees) submits to the USFWS a written description of the proposed amendment,
an explanation of why it is needed, and an explanation of why the amendment is not expected to result in
such significantly different effects; and (c) the USFWS concurs with any such finding in writing.

8.2 Permit Termination

(1) Voluntar Termunation of the Permit Any permittee (or, as applicable, permittees) under the PRHCP
may terminate its (or their) obligations under the PRHCP and the associated ITP at any time if, in its (or
their) view, the PRHCP is no longer necessary, desirable, or applicable. Such permittee (or permittees)
may terminate the ITP by providing to the USFWS and any and all Lot Owners (who, under the
Covenants, Conditions and Restrictions of the PRHA, are beneficiaries of the permit) written notice and a
written explanation of the reason for termination a minimum of 90 calendar days prior to the proposed
effective date of termination. Upon such notification, any affected Lot Owner may request a meeting
with the permittee requesting the termination to discuss pertinent issues that may be raised by the
termination announcement, and the permittee will honor any such request within the 90-day notification
period. The PRHCP and its associated ITP will then be considered terminated as of the end of the 90-day
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period, provided that all obligations under the PRHCP have been satisfied as described in paragraph (2)
below. In addition, the permittee requesting the termination will, in writing and within 30 days of the
effective date of permit termination, notify all affected Lot Owners that the permit is to be terminated and
that all rights and obligations attendant to the permit will be considered terminated as of the effective date
of termination.

(2) Re uirements for Volunta, Permit Termination. Any permittee, should it request termination of the
ITP, and any affected Lot Owners, understand that voluntary termination of the ITP is allowable only if
all obligations and measures required by the PRHCP and incumbent upon the permittee and homeowner
or owners at the time of the proposed effective date of termination have been fully implemented or
satisfied, and that the USFWS is not obligated to terminate the permit or to consider the permit terminated
unless or until this is the case. For example, if forestland habitat of the Delmarva fox squirrel has already
been removed, disturbed, or otherwise affected as a result of activities covered by the ITP, the permit may
not be terminated until all mitigation obligations connected with such habitat losses or effects have been
met. Any permittee requesting termination of the ITP, and any affected Lot Owners, further understand
that the regulatory authorities and benefits provided by the PRHCP also cease as of the effective date of
termination of the permit,

8.3 Permit Suspension/Revocation

All permittees under the PRHCP understand that the USFWS may suspend or revoke the PRHCP’s
associated ITP for cause—i.e., for failure by any permittee to satisfy any specific PRHCP responsibility
or requirement—in accordance with Federal regulations applicable or in force at the time of the
suspension or revocation (such regulations are currently codified at 50 CFR Parts 13 and 17; see, also,
Sections 10.4 and 10.5 of the Implementing Agreement). However, the USFWS will not suspend or
revoke the permit unless: (1) 1t has made reasonable, good faith efforts to work cooperatively with the
affected permittee(s) to correct the deficiency; (2) the deficiency remains uncorrected, despite the
USFWS’s good faith efforts; and (3) the USFWS has provided written notice to the affected permittee(s)
alerting the permittee(s) of the pending suspension or revocation a mimimum of 30 days prior to the
effective date of the suspension or revocation. In addition, the permittee(s)’ obligations under the
PRHCP, the ITP, and/or the CCRs of the PRHA may continue beyond the suspension or revocation if the
USFSW determines that any such obligations were unsatisfied at the time of the suspension or revocation.

8.4 Permit Transfer/Succession/Extension

(1) Permit Transfer/Succession. Although not anticipated, in the event the PRHA should cease operation
or otherwise be unable to carry out its responsibilities as permittee under the PRHCP with respect to
Occupancy and Use Activities (see Sections 2.4 and 5.2.2, Subsections b and c¢), the PRHA’s ITP may be
transferred to another entity in accordance with Federal or state regulations applicable or in force at the
time of the transfer (such regulations are currently codified at 50 CFR 13.24 and 13.25). An appropriate
successor 1 the event of such a transfer could include another homeowners association or similar
organization. The PHRA’s CCRs provide that any owner of a portion of the Property shall be subject to
the ITP, this HCP and the Implementing Agreement, Accordingly, each Lot Owner’s status as a permittee
shall terminate upon such owner’s conveyance of all of the property it owns within the Project and the
new Lot Owner shall be deemed to be a permittee and subject to the PRHCP and ITP.

(2) Permit Extension. In addition, the PRHCP and ITP may be extended beyond their current 50-year
term in accordance with provisions specified in Section 10.6 of the Implementing Agreement.
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9.0 Alternatives Considered

Section 10(a)(2)(A) of the ESA requires that an HCP specify alternatives to the taking (i.e., to take levels
provided for in the plan) that the HCP applicant considered and the reasons why such alternatives were
not utilized. Accordingly, this section of the PRHCP describes two alternatives to the Project as currently
proposed that were considered but not adopted: (1) a “No Action” alternative (in which the proposed
project would not be undertaken); and (2) a “Reduced Take” alternative (in which the project would be
undertaken but at a reduced size or scale).

9.1 No Action

Under the No Action Alternative, the proposed Project would not be built or subsequently occupied; the
Property would remain in its current, undeveloped condition (in the near-term, at least); no take of
Delmarva fox squirrels or loss or modification of forested Delmarva fox squirrel habitat would occur as a
result of the Project; no long term on-site or off-site habitat protection would be established; and no ITP
would therefore be issued or HCP implemented.

For several reasons, the No Action Alternative would be significantly at odds with the desires and needs
of the Project Proponent, and, as with the Reduced Take Alternative, would result in substantial financial
losses. It would specifically: (1) result in loss to the Project Proponent of investment costs already
expended in land acquisition and project planning; (2) deny the Project Proponent an economic return on
its investment in the Property and thwart desired use of its own privately-owned property; and (3) deprive
them of much of the economic value of their land (since the Property would not be developed to its
highest and best use). It would also leave open the question of the ultimate fate of the Property, since,
under the circumstances associated with no action, the Project Proponent might continue to hold the
Property in its undeveloped state (temporarily or permanently), consider other development or land-use
options for the site, or simply sell the land (perhaps to another development-minded entity). The No
Action Alternative would not therefore guarantee that the Property would not ultimately be developed,
and future land-use proposals for the site might be less, not more, favorable to the status of Delmarva fox
squirrels in the area. Conversely, the Project as proposed under the PRFICP is sensitive to on-site
biological resources (see Section 4.0 of the PRHCP), is consistent with Dorchester County’s zoning for
the Property (Suburban Residential), and is consistent with existing land uses both immediately
surrounding and 1n the general vicinity of the site (see Map 3 of the PRHCP).

Thus, while potentially favorable from a biological and environmental standpoint (in the short term, at
least), the No Action Alternative would be highly unfavorable economically for the owners of the
Property; would nevertheless leave the fate of the site and other off-site habitat unresolved as no long
term habitat protection would be established; would interrupt progress on a project (as described in the
PRHCP) that would leave much of currently-existing Delmarva fox squirrel habitat on the site intact; and,
ultimately, could lead to future proposals for the site that would result in greater, not lesser, biological
and/or environmental impacts than the action as proposed. For these reasons, the No Action Alternative
has been rejected.

9.2 Reduced Take Alternative

Under the Reduced Take Alternative (as with the PRHCP), the proposed Project would be carried out;
would consist of a construction phase and an occupancy-and-use phase; and an ITP for the Project would
be issued, the PRHCP implemented, and conservation measures similar to those described in the PRHCP
undertaken or carried out. The difference is that the Project would be re-designed for the purpose of
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reducing the amount, extent, and/or impacts of take of Delmarva fox squirrels likely to occur as a result of
the Project. This could be accomplished in a number of ways, including: (1) modifying proposed
subdivision of the site to reduce the number of residential lots; (2) modifying proposed development of
the site to reduce the amount of forestland clearing needed to accommodate the Project; and/or (3)
designating and protecting a portion of the site as an on-site Delmarva fox squirrel reserve. Such
modifications, taken individually or in combination, would benefit Delmarva fox squirrels in a number of
ways including reduction of the amount of vehicle traffic on the site, the number of domesticated pets
present, and the degree of forestland loss and/or degradation likely to occur as a result of development.
Similarly, reducing the amount of forestland clearing on the site would leave more fox squirrel habitat in
place, which, in turn, would increase the amount of on-site habitat that would be buffered by distance
from developed portions of the site.

However, these benefits must be considered in terms of their costs and of the magnitude or importance of
those benefits relative to their costs. Generally, the importance of potential benefits to Delmarva fox
squirrels represented by the Reduced Take Alternative hinges on two factors—the amount or extent to
which take of fox squirrels likely under the PRHCP would actually decrease under the Reduced Take
Alternative (which would determine the relative value of the latter compared to the former); and the
tmportance of the Property to local fox squirrel populations (which, in part, would determine the
importance of achieving the benefits represented by the Reduced Take Alternative). Furthermore, if any
of these factors should prove to be significant or substantial, this would represent justification for
implementing the Reduced Take Alternative.

This does not appear to be the case, however, for several reasons. First, the acreage of forested Delmarva
fox squirrel habitat that would be removed under the PRHCP is relatively small (just 4.83 acres). Second,
the amount or extent to which loss of fox squirrel habitat would actually decrease under the Reduced
Take Alternative must therefore itself be relatively small. And, third, except to the extent that they are
part of a habitat corridor, forestlands on the Property appear to carry no particular or special importance to
local fox squirrel populations. The latter conclusion is based on the facts that i) the particular tract of
habitat located on the Property is not deemed any more or less critical than other tracts of habitat, and ii) a
number of forested habitat blocks occur in the project area that are substantially larger than the Property
and have been documented to support fox squirrels (see Map 3). In addition, the value of the Property as
a Delmarva fox squirrel habitat corridor is substantially conserved under all Pro’ect alternatives (i.e., the
PRHCP, the No Action Alternative, and the Reduced Take Alternative). In light of these considerations,
the magnitude or importance of Delmarva fox squirrel benefits under the Reduced Take Alternative
appear to be limited at best.

However, the economic costs of the alternative (i.e., if one or more of the revisions described above were
to be implemented) would be numerous and substantial and include the following: (1) the costs (in time
and money) of re-designing the Project, preparing a new plat and associated engineer’s drawings, and re-
initiating the local Project approval process; (2) losses associated with the costs of work already
completed for the current Project design, much of which would have to be discarded; (3) the costs of
revenue foregone as a result of establishing an on-site fox squirrel reserve (since the reserved portion of
the site probably could not be sold); and (4) the costs of reduced return on investment generally, since
most revisions under a Reduced Take Alternative would have the effect of reducing the financial returns
that would be generated from the site and that would return a profit commensurate with the investment.
Such revisions could even destroy or significantly undermine the economic feasibility of the Project. For
these reasons, the Reduced Take Alternative has also been rejected.
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Implementing Agreement
By and Between

the U.S. Fish and Wildlife Service,

RB & JH Properties, LL.C,

and the Pleasant Rifts Homeowners Association, Inc.

TO ESTABLISH A CONSERVATION PROGRAM FOR THE DELMARVA FOX SQUIRREL, A
FEDERALLY LISTED ENDANGERED SPECIES, IN THE COURSE OF CONSTRUCTION
AND POST-CONSTRUCTION OCCUPANCY AND USE OF THE PROPOSED PLEASANT
RIFTS HOUSING DEVELOPMENT, DORCHESTER COUNTY, MARYLAND.

This Implementing Agreement (“Agreement”), made and entered into as of the day of

2008, by and between the U.S. FISH AND WILDLIFE SERVICE (“USFWS”), RB & JH PROPERTIES

LLC (“Project Proponent”), and the PLEASANT RIFTS HOMEOWNERS ASSOCIATION, INC.
(“PRHA?”), hereinafter collectively called the "Parties," defines the Parties’ roles and responsibilities and
provides a common understanding of actions that will be taken under the Pleasant Rifts Habitat
Conservation Plan (“PRHCP”), which has been prepared pursuant to section 10(a)(1)(B) of the
Endangered Species Act of 1973, as amended (“ESA™), to protect and conserve the federally endangered
Delmarva fox squirrel in the course of project construction and post-construction occupancy and use of
the proposed Pleasant Rifts housing development in Dorchester County, Maryland.

1.0 RECITALS
This Agreement is entered into with regard to the following facts and considerations:

WHEREAS, the Project Proponent proposes to subdivide the 29.6-acre Property into 13 individual
residential lots and to undertake Initial Construction Activities on the Property; currently unknown
homebuilders will then construct homes on those lots, and homeowners (“Lot Owners”) will
subsequently purchase, occupy, and use the resulting residential properties; and the PRHA, pursuant
to its Declaration of Covenants, Conditions, and Restrictions (“CCRs”) will then carry out
management actions on those areas of the Property held in common by such Lot Owners and will
otherwise enforce CCRs of the Association throughout the Property;

WHEREAS, the Delmarva fox squirrel (Sciurus niger cinereus) is listed as an endangered species
under the ESA, 16 U.S.C. §§ 1531 et seq.:

WHEREAS, the USFWS has determined that the Property represents actual or potential Delmarva
fox squirrel habitat and that “take” of Delmarva fox squirrels may therefore occur in the course of
construction on and subsequent occupancy and use of the Project;
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WHEREAS, the USFWS is also the agency of the Department of Interior of the United States of
America authorized and empowered by Congress to enforce the terms of the ESA with respect to
terrestrial wildlife and to issue permits to allow the “incidental take” of endangered and threatened
species pursuant to Section 10(a)(1)(B) of the ESA: and,

WHEREAS, procedures to obtain such permits require submission of a Habitat Conservation Plan
for the species for which such an Incidental Take Permit (“ITP”) is sought, together with a binding
agreement committing the parties to the HCP to implement specified conservation measures on
behalf of such species;

NOW, THEREFORE, the Parties hereto do hereby understand and agree as follows:
2.0 LEGAL REQUIREMENTS

2.1 Pursuant to the provisions of Section 10(a)(1)(B) of the ESA, the Project Proponent has
prepared the PRHCP and submitted it to the USFWS with a request that the USFWS issue an ITP
to allow Delmarva fox squirrels to be incidentally taken within the Permit Area in the course of
carrying out the Project.

2.2 In order to fulfill the requirements for issuance of the Permit, the PRHCP sets forth measures
intended to ensure that any take occurring within the Permit Area will be incidental; that the impacts
of the take will, to the maximum extent practicable, be minimized and mitigated; that procedures to
deal with Unforeseen Circumstances will be provided; that adequate funding for the PRHCP will be
provided; and that the take will not appreciably reduce the likelihood of the survival and recovery of
the Delmarva fox squirrel in the wild. It also includes measures that have been suggested by the
USFWS as being necessary or appropriate for the purposes of the PRHCP.

2.3 The USFWS finds that the PRHCP as implemented pursuant to this Agreement does provide
such measures and that it does satisfy the legal requirements necessary for it to issue an ITP under
Section 10(a)(1)(B) of the ESA.

3.0 DEFINITIONS
The following terms as used in this Agreement shall have the meanings set forth below:

3.1  Terms defined and utilized in the PRHCP and the ESA shall have the same meaning when
utilized in this Agreement, except as specifically set forth in this section.

3.2 “Agreement” means this Implementing Agreement, which has been prepared in association
with the PRHCP pursuant to the requirements of Section 10(a)(2)(B) of the ESA.

3.3 “Building Pad” means the limits of disturbance for each individual lot in the Project as
depicted by the Pleasant Rifts Subdivision Plat.

3.4 “Covered Activities” refers to two categories of activities encompassed by the Project to
which the coverage of the PRHCP’s associated ITP apply, which are: (a) Project Construction
Activities (including Initial Construction Activities and Home Construction Activities; see
Subsections 3.27 and 3.9 below, respectively); and (b) Occupancy and Use Activities associated with
the developed project site (see Subsection 3.13 below).

September 2008 o o . Page 2




HABITAT CONSERVATION PLAN FOR THE PROPOSED PLEASANT RIFTS HOUSING DEVELOPMENT
DORCHESTER COUNTY, MARYLAND

3.5 “Critical Area Law” means Maryland’s Chesapeake Bay Protection Act, which, among other
things: (a) establishes the Chesapeake Bay “Critical Area” (defined as all land within 1,000 feet of
the mean high water line of tidal waters or the landward edge of tidal wetlands and all waters of and
lands under the Chesapeake Bay and its tributaries); and (b) provides for measures to mitigate the
impact on the Bay of water pollution and loss of natural habitat resulting from development,
agricultural practices, and forestry activities within the Critical Area. The Critical Area Law works
complementarily with the ESA and, under the CCRs of the PRHA, has the effect of conserving
forestland on the Property representing actual or potential Delmarva fox squirrel habitat.

3.6  “Declaration of Covenants, Conditions, and Restrictions” or “CCRs” refers to the legal
document and conditions establishing the PRHA, setting forth the responsibilities and obligations of
the PRHA and individual Homeowners in managing the Property during the period of post-
construction site occupancy and use, and describing the conditions under which the Property will be
managed during that period.

3.7 “ESA” means the federal Endangered Species Act (16 U.S.C. §§ 1531-1544), including all
regulations promulgated pursuant to that Act, which, among other things: (a) prohibit “take” of
federally listed threatened and endangered species (see Subsection 3.29 below); (b) provide for
measures allowing preparation of HCPs and issuance of associated permits for “incidental take” of
such species (see Subsections 3.10 and 3.20 below); and (c) provide for measures addressing
Unforeseen Circumstances in the course of implementing HCPs (see Subsection 3.30 below).

3.8 “Forest Clearing Area” refers to a maximum of 4.83 acres of existing forestland on the
Property that will be cleared to accommodate Project Construction Activities and Occupancy and
Use Activities, as described in Section 5.2 of the PRHCP and depicted on the Pleasant Rifts
Subdivision Plat. The line of demarcation between this area and the On-site Development Impact
Area will be delineated in accordance with Section 5.2.1, Subsection (3)(b) of the PRHCP.

3.9 “Home Construction Activities” refers to construction of residences, accessory structures and
related facilities (e.g., driveways, sewage systems, etc.) on those individual lots.

3.10 “Incidental take” means the take of an animal species listed as endangered or threatened
pursuant to the ESA that would otherwise be prohibited under section 9 of the Act where such take is
incidental to, and not the purpose of, the carrying out of an otherwise lawful activity.

3.11 “Initial Construction Activities” refers to initial ground-disturbing activities such as land
clearing and grading and construction of infrastructure (e.g., Deer Run Drive, stormwater
management facilities, etc.) necessary to allow Dorchester County to issue building permits for
individual lots on the Property.

3.12 “Lot Owner” or “Lot Owners” refers to the person or persons who purchase one or more
individual lots on the Property. Lot Owners may: (a) hold such lot(s) for investment purposes, (b)
construct residences on those lots; (¢) occupy and use residences constructed on those lots; or (d) do
any combination of the foregoing (see Sections 3.9 and 3.13).

3.13 “Occupancy and Use Activities” refers to any and all activities that could potentially result in
take of Delmarva fox squirrels after Initial Construction Activities have been completed and that are
undertaken by the PRHA in the course of carrying out its responsibilities on the Property and by Lot
Owners in the course of post-construction occupancy and use of their properties and homes, such
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activities to include, but not to be limited to, operation, maintenance and repair of roads, drainage
facilities, stormwater management facilities, and other facilities held by Lot Owners in common;
vehicle use of on-site roads, driveways, and access roads; the keeping of all animals and pets allowed
by local law or regulation; and any and all similar activities actually or potentially resulting in take of
Delmarva fox squirrels and not otherwise prohibited by the PRHCP and the CCRs of the PRHA.

3.14 “Off-site Habitat Mitigation Area” refers to 35.92 acres of off-site Delmarva fox squirrel
habitat in Dorchester County which has been secured and protected via a conservation easement
granted to North American Land Trust, will be managed as habitat for the fox squirrel in perpetuity
pursuant to the requirements of the ESA and the PRHCP, and is intended to mutigate for: (a) the loss
of 4.83 acres of Delmarva fox squirrel habitat within the Forest Clearing Area; and (b) degradation
of 8.11 acres of fox squirrel habitat within the On-site Development Impact Area.

3.15 “On-site Development Impact Area” refers to 8.11 acres of existing forestland on the Property
that will be retained on-site pursuant to the Critical Area Law and conserved through the CCRs of
the PRHA, but, because they will occur within 150 feet of developed areas on the Property, will be
subject to habitat degradation associated with the impacts of nearby development. This area is
described in Section 4.1, Subsection (2)(b)(i1) of the PRHCP.

3.16 “On-site Forestland Conservation Area” refers to 6.76 acres of forestland and 2 4 acres of
emergent marshland on the project site (totaling 9.16 acres) that will be retained on-site pursuant to
the Critical Area Law and conserved through the CCRs of the PRHA, but, because it occurs outside
the On-site Development Impact Area, will be relatively free of development-related impacts. This
area is described in Section 4.1, Subsection (2)(b)(i1i) of the PRHCP.

3.17 “On-site Conserved Forestland” refers to the 8.11 acre On-site Development Impact Area and
9.16 acre On-site Forestland Conservation Area (totaling 17.37 acres), collectively.

3.18 “On-site Forestland Mitigation Areas” refers to unforested land 1.65 acres of currently
unforested land on the Property) on which the Project Proponent will establish or provide for the
establishment of new forestland, the purpose of which, pursuant to the requirements of the Critical
Area Law, will be to partially mitigate for the loss 4.83 acres of existing forestland on the Property
as result of clearing for the Project. This area of afforestation, a portion of which is contiguous to
existing forest, may provide benefits to Delmarva fox squirrels as it matures. Additional
afforestation will be provided by the Project Proponent through payment of a fee-in-lieu, which may
provide additional off-site habitat for Delmarva fox squirrels, but is not proposed as mitigation for
the anticipated impacts.

3.19 “Parties” as used m this Agreement refers to the signatories to the Agreement: RB & JH
Properties, LL.C, Pleasant Rifts Homeowners Association, Inc., and the U.S. Fish and Wildlife
Service.

3.20 “Permit” or “ITP” means an Incidental Take Permit to allow take of Delmarva fox squirrels
incidental to the carrying out of the Covered Activities as requested by the Project Proponent
pursuant to Section 10(a)(1)(B) of the ESA and as proposed to be issued by the USFWS pursuant to
Section 10(a)(2)(B) of the ESA.

3.21 “Permuttee(s)” means any or all of the following. (a) the Permuttee shall be the Project

Proponent and its contractors and assigns throughout the period during which 1t is legal owner of all
or any portion of the Property; (b) currently unspecified lot owners (“Lot Owners”) and their
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contractors and assigns throughout the period during which they own any portion of the Property;
and (c) after the PRHA has been created and assumed all obligations assigned to it under its
Declaration of Covenants, Conditions, and Restrictions, the Permittee shall also include the PRHA

3.22  “Permut Area” and “Property” as used in this Agreement have the same meaning as the term
“Covered Area” in the PRHCP and means the geographic area on which the proposed Project will be
built and to which the PRHCP and its associated ITP will apply, consisting, specifically, of the 29.6-
acre properly owned by the Project Proponent near the Town of Secretary, Dorchester County,
Maryland as described in Section 2.2 of the PRHCP and depicted in the Pleasant Rifts Subdivision
Final Plat and Map 2 of the PRHCP. ’

3.23 “Pleasant Rifts Homeowners Association” or “PRHA” refers to an