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LIST OF EXHIBITS
Documents referred to in this Agreement as “Figures™ are located in the Figures
Volume of the NCCP/HCP; “Appendices” are Appendices to the NCCP/HCP: “Tables™ are

Tables within the NCCP/HCP; and the Exhibits listed below are attached to this Agreement. The

Figures, Appendices, Tables and Exhibits identified herein are incorporated by reference in this

Agreement.

Exhibit A Maps of Alton Parkway alignment and a portion of MCAS EI Toro
Exhibit B Form of Conservation Easement

Exhibit C  Form of Dedication

Exhibit D  Form of Donation

Exhibit E ~ Map of Bonita Creek Special Linkage Area
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IMPLEMENTATION AGREEMENT

THIS IMPLEMENTATION AGREEMENT ("Agreement") dated as of the
Effective Date is made by and among the CALIFORNIA RESOURCES AGENCY (“Resources
Agency”), an agency of the State of California, the CALIFORNIA DEPARTMENT OF FISH
AND GAME ("CDFG"), a department of the Resources Agency, the CALIF ORNIA
DEPARTMENT OF FORESTRY AND FIRE PROTECTION ("CDF"), a department of the
Resources Agency, the CALIFORNIA DEPARTMENT OF PARKS AND RECREATION
("CDPR"), a department of the Resources Agency, the UNITED STATES FISH AND
WILDLIFE SERVICE ("USFWS"), an agency of the Department of the Interior of the United
States of America, the COUNTY OF ORANGE ("County"), a political subdivision of the State
of California. the SAN JOAQUIN HILLS TRANSPORTATION CORRIDOR AGENCY and
FOOTHILL/EASTERN TRANSPORTATION CORRIDOR AGENCY (collectively. "TCA").
joint powers authorities, the ORANGE COUNTY FIRE AUTHORITY (“OCFA™), a joint
powers authority, the ORANGE COUNTY FLOOD CONTROL DISTRICT (“OCFCD™) a
special district. the REGENTS OF THE UNIVERSITY OF CALIFORNIA (“Regenté"), CITIES
WITHIN THE CENTRAL/COASTAL SUBREGION THAT BECOME SIGNATORY
(collectively, "Cities"), the SANTIAGO COUNTY WATER DISTRICT (“SCWD”), a County
water district, the IRVINE RANCH WATER DISTRICT (“IRWD”), The METROPOLITAN
WATER DISTRICT OF SOUTHERN CALIFORNIA ("Metropolitan"), SOUTHERN
CALIFORNIA EDISON (“SCE"), the M.H. SHERMAN COMPANY, the CHANDIS
SECURITIES COMPANY, the SHERMAN FOUNDATION (collectively “Chandis-Sherman™)
and THE IRVINE COMPANY.
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The County and the Cities may be referred to as "Local Governments.” “County”
includes OCFCD and all other special districts governed by the Orange County Board of
Supervisors. IRWD, SCWD, Metropolitan, and SCE may be referred to as "Utilities." All of the
above-described entities may be referred to collectively as "Parties" and each individually as a
"Party".

The County has approved the NCCP/HCP, pursuant to Resolution No. 96-254A
(April 16, 1996). The execution of this Agreement constitutes the formal approval of the
NCCP/HCP by USFWS, CDFG, TCA and the Cities. The execution of this Agreement

constitutes the legal commitment by all of the signatory Parties to implement the NCCP/HCP.

1.0 NITIONS.
1.1 ive Ma t.

"Adaptive Management" shall mean a flexible, iterative approach to long-term
management of biotic resources that is directed over time by the results of ongoing monitoring
activities and other information. Biological management techniques and specific objectives are
regularly evaluated in light of monitoring results and other new information. These periodic
evaluations are used over time to adapt both the management objectives and techniques to better
achieve overall management goals.

Pursuant to the Conservation Guidelines, this approach involves managing CSS
and adjacent habitats in a manner designed to support a broad range of species over the long
term. Under Adaptive Management, a reserve system that consists of smaller, appropriately
managed habitat areas could have a greater likelihood of maintaining CSS biodiversity than a
system of larger habitat areas that are unmanaged or ineffectively managed.
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1.2 aptiv r
“Adaptive Management Program” shall mean the program set forth in the

NCCP/HCP for Adaptive Management of the Reserve System.

1.3 r licy.

The “Assurances Policy” shall mean the policy statement titled “Assuring
Certainty for Private Landowners in Endangered Species Act Habitat Conservation Planning.™
issued by the Secretary of the Interior and the Secretary of Commerce on August 11. 1994,
(Appendix 4).

1.4 Cactus Wren.

"Cactus wren" shall mean the coastal cactus wren (Campylorhynchus
brunneicapillus), including the eggs and all other life stages thereof.

1.5 alifornia at h

"California gnatcatcher" or "gnatcatcher" shall mean the coastal California
gnatcatcher (Polioptila californica californica), including the eggs and all other life stages
.thereof.

1.6 n ization.

“CDFG Management Authorization™ shall mean the authorization to Take

Identified Species in conjunction with Planned Activities established by this Agreement puréuam

to Section 8.4.1.

1.7 CESA.

"CESA" shall mean the California Endangered Species Act, Fish and Game Code

section 2050 gt seq.

EXECUTION COPY
7/14/9¢€
OC\961420002



1.8 idat ecies.

“CESA Candidate Species” shall mean those species designated as candidates for
listing as endangered species or threatened species pursuant to Fish and Game Code section
2074.2.

1.9 CEQA.

“CEQA” shall mean the California Environmental Quality Act. California Public
Resources Code sections 21000 et seq.

1.10 Central/Coastal Subregion.

The "Central/Coastal Subregion” refers to the Central/Coastal Subregion of the
CSS NCCP Program within Orange County as described in the NCCP/HCP, and shown on
Figures 1 and 4.

1.11 handis-Sherman Prope
“Chandis-Sherman Property” refers to property in the City of Dana Point
headlands area owned by Chandis-Sherman, as shown on Figure 7‘1.
1.12  Conservation Guidelines.
“Conservation Guidelines™ shall mean the Southern California Coastal Sage Scrub
Conservation Guidelines issued by CDFG in November 1993 as Attachment A to the Natural
Community Conservation Planning Process Guidelines.
1.13  Corridors.
“Corridors™ shall mean the San Joaquin Hills Transportation Corridor, Eastern

Transportation Corridor and Foothill/North Transportation Corridor.
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1.14  Corridor Biological Opinions.

“Corridor Biological Opinions™ shall mean the biological opinions issued by
USFWS pursuant to consultation under section 7 of FESA with regard to the San Joaquin Hills
Transportation Corridor, Foothill Transportation Corridor/North and Eastern Transportation
Corridor, set forth in Appendix 8.

1.15  Covered Habitats.
“Covered Habitats™ shall mean those habitat types protected by the NCCP/HCP in

a manner comparable to the protection of CSS. The Covered Habitats are:

. Oak woodlands;

o Tecate cypress:

. cliff and rock; and

. within the coastal subarea only, chaparral.
1.16 CSS.

“CSS” shall mean coastal sage scrub habitat.

1.17 ram.

“CSS NCCP Program™ shall mean the statewide effort under the NC CP Act to
address conservation planning for CSS. The Central/Coastal Subregion is one of sevefal

subregions within the overall CSS NCCP Program.

1.18 CSS Species.

“CSS Species™ shall mean those Identified Species found predominantly in CSS
habitat, as follows:

coastal cactus wren (Campylorhynchus brunneicapillus)

coastal California gnatcatcher (Polioptila californica californica)
coastal western whiptail lizard (Cnemidophorus tigris multiscutatus)
orange-throated whiptail lizard (Cnemidophorus hyperythrus beldingi)
San Diego desert woodrat (Neotoma lepida intermedia)

San Diego homned lizard (Phrynosoma coronatum blainvillei)

-5.
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¢ red diamond rattlesnake (Crotalis ruber ruber)
e Southern California rufous-crowned sparrow (dimophila ruficeps canescens)

1.19 Effective Date.

“Effective Date” shall mean the date on which the provisions of this Agreement
take effect. as established by Section 11.1, and is the date on which the CDFG Management

Authorization takes effect and Section 10(a) Permits are issued with respect to signatory Parties.

1.20 EIR.

“EIR™ shall mean an Environmental Impact Report pursuant to CEQA.

1.21 EIS.

“EIS” shall mean an Environmental Impact Statement pursuant to NEPA.

1.22  Existing Use Areas.

“Existing Use Areas” shall mean those portions of the Central/Coastal Subregion,
owned by Non-Participating Landowners and public agencies identified on Figure 22. and
subject to the provisions of Chapter 4.4.1 of the NCCP/HCP. Existing Use Areas comprise areas
with important populations of Identified Species but which are géographical]y removed from the
Reserve System (i.e. these areas exist as “islands™ of Identified Species populations) such that
they do not provide primary connectivity functions. These areas include existing open space
maintained by community and homeowner associations, other privately owned lands, and some
public parklands. The provisions governing Existing Use Areas apply only to existing natural
habitat areas within the designated Existing Use Areas.

1.23 FESA.
"FESA" shall mean the Federal Endangered Species Act of 1973, as amended, 16
U.S.C. § 1531 et seq.
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1.24 Habitat.

"Habitat" shall mean the area occupied by or suitable for occupation by particular
wildlife species, including areas capable of enhancement or restoration.

1.25 Harass.

"Harass" shall have the same meaning as provided in FESA.

1.26 Harm.

"Harm" shall have the same meaning as provided in FESA.

1.27 HCP.

“HCP” shall mean a Habitat Conservation Plan pursuant to section 10 of FESA.

1.28 Headlands Plants.

“Headlands plants™ shall mean those plant species present on the Chandis-
Sherman Property, including all life stages thereof, which shall be treated as and considered to be
Identified Species for all purposes under this Agreement. The Headlands plants are:

Blochmans dudleya (Dudleya blochmaniae)
Western dichondra (Dichondra occidentalis)
Cliff spurge (Euphorbia misera)

Palmer’s grappling hook (harpagonella palmeri)
Prostrate spine-flower (Chorizanthe procumbens)

129 Identified Species.

"Identified Species" shall mean those species, including all life stages thereof,

identified in Chapter 4.5.1 of the NCCP/HCP which the NCCP/HCP addresses as if they were
listed as endangered species under FESA and CESA, and whose conservation and management is
provided for in the NCCP/HCP. Except as provided in Section 8.8, Identified Species are:

e arboreal salamander (4neides lugubris)
e black-bellied slender salamander (Batrachoseps nigriventris)
e Catalina mariposa lily (Calochortus catalinae)
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1.30

coastal cactus wren (Campylorhynchus brunneicapillus)

coastal California gnatcatcher (Polioptila californica californica)
coastal rosy boa (Lichanura trivirgata rosafusca)

coastal western whiptail lizard (Cnemidophorus tigris multiscutatus)
Coronado skink (Eumeces skiltonianus interparietalis)

Coulter’s matilija poppy (Romneya coulteri)

coyote (Canis latrans)

foothill mariposa lily (Calochortus weedii)

golden eagle (Aquila chrysaetos)

gray fox (Urocyon cinereoargenteus)

heart-leaved pitcher sage (Lepichinia cardiophylla)

Laguna Beach dudleya (Dudleya stolonifera)

least Bell’s vireo (Verio belli pusilius)

northern harrier (Circus cyaneus)

Nuttal’s scrub oak (Quercus dumosa)

orange-throated whiptail lizard (Cnemidophorus hyperythrus beldingi)
Pacific pocket mouse (Perognathus longimembris pacificus)
peregrine falcon (Falco peregrinus)

Prairie falcon (Falco mexicanus)

Quino (Wright’s) checkerspot (Euphidryos editha quino)

red diamond rattlesnake (Crotalis ruber ruber)

red-shouldered hawk (Buteo lineatus)

Riverside fairy shrimp (Streprocephalus woottoni)

rough-legged hawk (Buteo lagopus)

San Bernardino ringneck snake (Diadophis punctatus modestus)
San Diego desert woodrat (Neotoma lepida intermedia)

San Diego fairy shrimp (Branchinecta sandeigonensis)

San Diego horned lizard (Phrynosoma coronatum blainvillei)
Santa Monica Mts. Dudleya (Dudleya cymosa spp ovatifolia)
sharp-shinned hawk (4ccipiter striatus)

small-flowered mountain mahogany (Cercoccrpus minutifolio)
Southern California rufous-crowned sparrow (Adimophila ruficeps canescens)
southwestern arroyo toad (Bufo microseaphus californicus)
southwestern willow flycatcher (Empidonax trailli extimus)

Tecate cypress (Cupressus forbesii)

western spadefoot toad (Coastal Subarea) (Scaphiophis hammondi)

ncidental Take.

"Incidental Take" shall mean any taking of an endangered species or threatened

species that is incidental to, and not the purpose of, the carrying out of otherwise lawful activity.
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1.31 tur

"Infrastructure” shall mean all public and quasi-public service facilities and
structures, including. but not limited to roads, landfills, flood control facilities, water

transmission lines and facilities, electric utility lines and sewer facilities.

1.32  Listing.

"Listing" shall mean the listing of a species as an endangered species or

threatened species pursuant to FESA, or as an endangered species or threatened species or CESA

Candidate Species pursuant to CESA.

1.33  Mitigation.

“Mitigation” shall mean all measures to avoid. minimize, reduce, or offset
impacts of any activities resulting in Incidental Take, or habitat disturbance, of Identified

Species. including. but not limited to:

o avoiding the impact altogether by not taking a certain action or parts of an
action;
. minimizing impact by limiting the timing, degree or magnitude of the

action and its implementation;

) rectifying the impact by repairing. rehabilitating, or restoring the impacted
environment;
o reducing or eliminating the impact over time by preservation and

maintenance operations during the life of the action;

. compensating for the impact by payment of fees or by providing
permanent replacement resources or environments through the acquisition
and preservation of land and the provision of funding for conservation,
protection, or enhancement of Identified Species;

. dedication of lands or interests in lands including. but not limited to, the
granting of conservation easements.
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1.34 Mitigation Fee.
“Mitigation Fee™ shall mean that fee established by the NCCP Non-Profit

‘Corporation which may be paid by Non-Participating Landowners. as set forth in section 7 of

this Agreement.

1.35  NCCP.

“NCCP" shall mean the Natural Community Conservation Plan, developed
pursuant to the NCCP Act, for the Central/Coastal Subregion.

1.36 NCCP Act.

“NCCP Act” shall mean the Natural Community Conservation Planning Act of
1991, California Fish and Game Code section 2800 et seq.

1.37 NCCP/HCP.

“NCCP/HCP™ shall mean the plan for conservation of the CSS natural community
and associated habitat types in the Central/Coastal Subregion approved by the County. CDFG
and USFWS. prepared pursuant to the Planning Agreement. The NVCCP/HCP has been
developed to meet the requirements of section 7 and sectioﬁ 10(a) under FESA, sections 2081

and 2084 under CESA and sections 2810, 2825(c). 2830 and 2835 under the NCCP Act.

1.38 NCCP Non-Profit Corporation.

“NCCP Non-Profit Corporation” shall mean the non-profit corporation
established for the management of the Reserve System as set forth in Section 5.1.

1.39 NEPA.

“NEPA™ shall mean the National Environmental Policy Act, 42 U.S.C. section

4321 et seq.
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1.40 Nop-Participating Landowners.

“Non-Participating Landowners™ shall mean landowners in the Central/Coastal

Subregion other than Participating Landowners.
1.41 - Whiptail Lizar

"Orange-throated whiptail lizard" shall mean the orange-throated whiptail lizard
(Cnemidophorus hyperythrus beldingi), including the eggs and all other life stages thereof.

1.42 icipati andowners.

“Participating Landowners™ shall mean those Parties that have committed to make
land contributions to the Reserve System or monetary contributions to the NCCP Non-Profit
Corporation pursuant to this Agreement. and are as follows:

TCA

The Irvine Company
Chandis - Sherman
Metropolitan

SCE

IRWD

County

Regents

SCWD

CDPR

1.43 Planned Activities.

“Planned Activities” shall mean (1) development on land or interests in land
owned or controlled as of the Effective Date by one or more of the Participating Landowners in
the Central/Coastal Subregion outside the Reserve System, including development of
communities and Infrastructure, as shown on Figures 27, 28, 31 and 71, (2) uses and activities
permitted within the Reserve System described in the NCCP/HCP and listed in Section 5.3.3 of

this Agreement and Chapter 5.3 of the NCCP/HCP, (3) interim uses, described in the
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NCCP/HCP, permitted on lands designated for inclusion in the Reserve System prior to transfer
to public agencies. or approved non-profit entities, and (4) modification of CSS owned by
Non-Participating Landowners outside the Reserve System when such landowners have paid
Mitigation Fees pursuant to Section 7 of this Agreement. Planned Activities are described in
Chapter 5 of the NCCP/HCP and the physical extf;nt of Planned Activities is generally shown on
Figures 20, 27, 28, 42, 46, 47, 48, 49, 50, 58, 61, 65 and 71. USFWS has issued the Corridor
Biological Opinions under section 7 of FESA with regard to the San Joaquin Hills, Eastern and
Foothill/North Transportation Corridors. Since these biological opinions apply only to certain
species and only with regard to USFWS authority, the Corridors are included as Planned
Activities in this Agreement for all impacts to Identified Species other than such impacts
addressed by the Corridor Biological Opinions. The terms and conditions of the Corridor

Biological Opinions shall continue to apply as to those impacts to species evaluated in the

Corridor Biological Opinions.

1.44 Planning Agreement.

"Planning Agreement" shail mean that certain Agreemern by and among the
California Resources Agency, the California Department of Fish and Game, the United States
Fish and Wildlife Service, the County of Orange, cities within Orange County, the
Transportation Corridor Agencies and The Irvine Company, effective June 25, 1993, setting forth
the process for development of the NCCP/HCP.
1.45  Policy Plan Area. -
“Policy Plan Area” shall mean that portion of the Central/Coastal Subregion

identified on Figures 12 and 24.
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1.46  Proposed Listing.

"Proposed listing" shall mean the proposed listing by USFWS of one or more of
the Identified Species as either an "endangered species” or a "threatened species." pursuant to
FESA or the proposal to list an Identified Species as an “endangered species’™ or “threatened
species.” or to designate a species as a CESA Candidate Species. by the California Fish and

Game Commission pursuant to CESA.

1.47 Reserve Owners/Managers.

“Reserve Owners/Managers” shall mean the individual owners and/or managers
of land within the Reserve System, including both non-profit entities owning or managing land
in the Reserve System where approved by USFWS and CDFG. and public agency owners or

managers.

1.48 Reserve System.

"Reserve Svstem" shall mean the area identified in the NCCP/HCP as a
permanent reserve of CSS and other associated habitat types, as generally identified on Figure
12. and more precisely identified on Appendix 25, and subject to the use restrictions identified in
Chapter 4 (sections 4.1-4.3) and Chapter 5 (sections 5.1-5.3) of the NCCP/HCP. Any restrictions
upon Reserve System land shall take effect upon inclusion in the Reserve System as set forth in
Section 5.2. Interim use restrictions apply to private lands pending inclusion in the Reserve
System. The Reserve System does not include lands described by the NCCP/HCP as Special

Linkage Areas or Existing Use Areas.

-13-
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1.49 Section 4(d) Rule. ‘
“Section 4(d) Rule™ or “4(d) Rule” shall mean the final rule issued by USFWS

under section 4(d) of FESA, on December 10, 1993 (58 FR 65088), regarding the conditions

under which Incidental Take of the gnatcatcher is authorized.

1.50  Section 10(a) Permit.

"Section 10(a) Permit" shall mean any permit issued by USFWS pursuant to
section 10(a)(1)(B) of FESA (16 U.S.C. § 1539) to permit Incidental Take of Identified Species
which may occur as a result of the Planned Activities.

1.51  Section 10(a)(1}(A) Permit.

“Section 10(a)(1)(A) Permit” shall mean any pen;rlit issued by USFWS pursuant

to section 10(a)(1)(A) of FESA (16 U.S.C. §1539) to permit the take df the Péciﬁc pocket mouse

for scientific and propagation/population enhancement purposes.

1.52 Special Linkage Areas.

“Special Linkage Areas™ shall mean those bortions of the Cemral/éoastal
Subregion owned by Participating Landowners identified on Figure 22, and subject to the
restrictions identified in Chapter 4.1 of the NCCP/HCP. Special Linkage Areas comprise lands
which contain CSS. Target Species or provide connectivity functions between habitat areas
within the Reserve System, between the Central/Coastal Subregion and other subregions, orA
between the Reserve System and outlying Identified Species populations such as those around
Upper Newport Bay. Special Linkage Areas are shown on Figures 22 and 23 and include
existing and future golf course development. Special Linkage use provisions are discussed in
Section 6.1 and are defined for certain Special Linkage Areas in the NCCP/HCP.

-14 -
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1.53  Species.

“Species” shall mean a plant or animal species and shall include subspecies and

populations.
1.54 Taking.
| "Taking" or "Take" shall have the same meaning as provided in FESA with regard
to any activities subject to FESA, and shall have the same meaning as provided in state law with
regard to activities subject to CESA. For purposes of FESA, and except as provided for in a
Section 10(a)(1)(A) Permit, “Take™ under this Agreement is limited to Incidental Take pursuant
to FESA. and includes harm, harass, modification of habitat and any other activity prohibited or

otherwise limited in a manner comparable to current Take provisions of FESA in then-applicable

provisions of law.

1.55 Target Species.

"Target Species" shall mean those species identified in the Planning Agreement as

the focus of NCCP planning. The Target Species are:

o California gnatcatcher (Polioptila QQ[[’L’Q;'H{'QQ californica).
e Cactus wren (Campylorhynchus brunneicapillus).

e Orange-throated whiptail lizard (Cnemidophorus hyperythr
beldingi).
20 RECITALS.
2.1 The Natural Community Conservation Planning effort is established by California
law under the NCCP Act. CDFG is the trustee agency implementing the NCCP Act.

2.2 On December 10, 1993, USFWS issued a final rule under section 4(d) of FESA.

The 4(d) Rule provides:

-15 -
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Incidental take of the coastal California gnatcatcher “.1'11 not be
considered a violation of section 9 of the Endangered Species Act
of 1973, as amended (Act), if it results from activities conducted
pursuant to the State of California's Natural Community
Conservation Planning Act of 1991 (NCCP), and in accordance
with a NCCP plan for the protection of coastal sage scrub habitat.
prepared consistent with the State's NCCP Conservation and
Process Guidelines, provided that: |

(1) The [NCCP/HCP] has been prepared, approved. and |
implemented pursuant to California Fish and Game Code sections
2800-2840: and

(11) The Fish and Wildlife Service (Service) has issued
written concurrence that the [NCCP/HCP] meets the standards set
forth in 50 C.F.R. 17.32(b)(2).

2.3 The purpose of the statewide natural community c_oflser;\'alion effort is to provide
for regional protection and perpetuation of natural wildlife diversity while allowing compatible
and appropriate development and growth. The NCCP Act intends that these goals be achieved
through the development and implementation of Natural Community Conservation Plans. These
plans are designed to provide an alternative to current single species conservation efforts by
formulating regional, natural community based habitat protection programs to protect the

numerous species inhabiting the targeted natural communities. The Parties believe that the shift
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in focus from single species to natural communities will enhance the effectiveness of ongoing
species preservation efforts and facilitate economic development.

2.4  The CSS NCCP Program is the first effort to be undertaken pursuant to the NCCP
Act. It is intended to be undertaken as a pilot project to develop a process for accelerated
conservation planning at a regional scale. and it is contemplated that the planning process for
CSS may serve as a model for other efforts elsewhere in the State. This planning process has
been sponsored jointly by the Resources Agency and CDFG. and conducted in cooperation with
USFWS, pursuant to a Memorandum of Understanding between CDFG and USFWS dated
December 4, 1991 (Appendix 2), as well as the Plahning Agreement (Appendix 5).

2.5  The CSS NCCP Program creates a regional effort that focuses on a sub-regional
planning and management system designed to protect CSS and associated habitats and to
reconcile conflicts between long-term protection of CSS and associated habitats and new
development within Southern California. The CSS NCCP Program includes existing CSS in
portions of five counties, including Orange County.

2.6 This Agreement is intended to implement the terms of the NCCP/HCP for the
Central/Coastal Subregion of the CSS NCCP Program. Pursuant to the Planning Agreement. the
Parties have determined that the Central/Coastal Subregion forms an effective planning area for
NCCP purposes consistent with the Conservation Guidelines incorporated into the 4(d) Rule.
This determination reflects the amount of existing habitat and species populations and diversity
within the Coastal and Central subareas. The Coastal and Central subareas are addressed in a
single NCCP/HCP because (1) one Participating Landowner owns the majority of undeveloped

acreage in both the Coastal and Central areas, (2) most undeveloped land in both areas is within
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the jurisdiction of the County. and (3) the Parties have determined that planning for both areas in
a single NCCP/HCP will expedite the protection and long-term management of CSS.

2.7  Planning for the NCCP/HCP focused on protection of the CSS species identified
by the Scientific Review Panel under the Conservation Guidelines, including the Target Species.
Establishment of the Reserve System will protectoldentiﬁed Species. including Target Species.
which utiiize CSS and related habitat types.

2.8 The Participating Landowners own certain real property situated in incorporated
and unincorporated territory in the County, within the Central/Coastal Subregion. This property
is currently used for a variety of purposes including, but not limited to, recreation. conservation.
agricultural, residential, utility and commercial purposes.

2.9  The Participating Landowners and Local Governments have participated in long-
term regional planning efforts to conserve contiguous open space, recreational and wildlife
habitat areas. At present in the Central/Coastal Subregion. there are approximately 31.160 acres
of large-scale habitat areas in dedicated regional parks and open vspace and land that is planned to
be dedicated or reserved as regional parks and open space as a condition of approval of
development projects or donated as provided in this Agre‘ement. These regional planning efforts
have been conducted to reduce and mitigate the impacts of development on natural resources,
and have been coordinated with regional planning of development to meet housing and
employment goals and the infrastructure needed to support those goals. USFWS and CDFG
acknowledge that they have reviewed the location of planned roadways with regard to their
effects on the habitats of Identified Species and on Covered Habitats. The Local Governments

acknowledge that the coordinated regional planning efforts include the cooperative planning of

EXECUTION COPY
7/14/9¢
0C\961420002



public parks/open space and transportation improvements set forth on the County Master Plan of
Arterial Highways in a manner consistent with the cooperative planning provisions of section
4(f) of the Department of Transportation Act, and associated regulations. The NCCP/HCP is
integrated with regional open space planning which has already taken place to identify and
ensure appropriate mitigation for impacts on fish and wildlife and to promote the conservation of
broad-based natural communities and species diversity. Major regional open space planning that
has occurred includes the extensive open space identified by the City of Irvine General Plan and
the large open space areas established in conjunction with the Newport Coast (formerly Irvine
Coast) development as well as Limestone regional park and open space in the East Orange
General Plan area, and the Weir Canyon and Windy Ridge phased dedication areas provided for
pursuant to the Mountain Park Plan and development agreement.

2.10  The NCCP/HCP is intended to avoid, minimize and mitigate for CSS and
Covered Habitats alterations constituting "harm," or "harass." and therefore Take under FESA
incidental to Planned Activities, so that the Planned Activities will %101 appreciably reduce the
likelihood of the survival and recovery of the Identified Species. The NCCP/HCP includes
preservation and management mitigation measures, and restoration and enhancement
opportunities to further the long-term survival of the Identified Species, and to allow land within
the Central/Coastal Subregion to be developed consistent with the requirements of FESA, CESA
and the NCCP Act.

2.11  The NCCP/HCP and associated joinf programmatic EIR/EIS have been prepared
under the supervision of USFWS and CDFG. The Parties acknowledge that regular discussions

have been conducted with conservation representatives, in addition to the mandated public
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involvement procedures required by CEQA and NEPA, to solicit their views on the NCCP/HCP

and increase participation in the process.

2.12

The NCCP/HCP has concluded, and USFWS and CDFG concur. that the

development of Planned Activities, which may constitute Take as identified in the NCCP/HCP.

as mitigated by implementation of the NCCP/HCP in a manner consistent with the Conservation

Guidelines, will not appreciably reduce the likelihood of survival and recovery of the Identified

Species pursuant to CESA or section 10(a)(1)(B) of FESA.

2.13

USFWS policy on unlisted species and unforeseen circumstances has been set

forth by the Office of the Solicitor, as follows:
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"The issuancé of 'incidental take' permits which allow the
taking of species listed under the federal FESA incidental to. émd
not the purpose of, otherwise lawful activities. is expressly
authorized under Section 10(a)(1)(B) of the Act. 16 U.S.C.
1539(a)(1)(B). While the language of Section 10(a)(1)(B) does not
explicitly address unlisted species, the legislative histox"y of the
section clearly indicates that Congress contemplated that the
Service would approve habitat conservation plans that protect
unlisted species as if they were listed under the Act and provide
Section 10(a)(1)(B) assurances for those unlisted species. The
following excerpt from the House Report on the amendment of the

Act creating the incidental take permit authority evidences that

1ntent:
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‘The Secretary [of the Interior] . . . may approve commitments
regarding the conservation of listed as well as unlisted species and
long-term assurances to the proponent of the conservation plan that
the terms of the plan will be adhered to and that further mitigation
requirements will only be imposed in accordance with the terms of
the plan. In the event that an unlisted species addressed in an
approved plan is subsequently listed pursuant to the Act, no further
mitigation requirements should be imposed if the conservation plan
addressed the conservation of the species and its habitat as if the
species were listed pursuant to the Act.” (H.R. Rep. 97-835, 97
Cong., 2nd Sess. 30-31 (1982).)

The Fish and Wildlife Service has routinely approvéd
HCPs that cover both listed and unlisted species.

The Secretary's recent "Assuranc,;es Policy" (issued jointly
with the Secretary of Commerce on August 11, 1994) [and set
forth in Appendix 4] is a further expression of the Department's
commitment to follow Congress' intent regarding both listed and
unlisted species as reflected in the above passage from the House
Report. Under the Assurances Policy, if Subregional Plans p:rotect
identified unlisted species as if they were listed. no additional
mitigation that requires the expenditure of money or land set asides

from the plan proponents will be sought.
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The Assurances document also establishes Departmental
policy for interpreting and applying the provisions of 50 C.F.R.
17.22(b)(2)(iii) which requires that the applicant for an incidental
take permit provide in the plan procedures to deal with unforeseen
circumstances. The Assurances Policy assures plan proponents
that if the plan is implemented as proposed, no additional land or
financial compensation will be sought from them if "unforeseen”
or "extraordinary" circumstances should arise with respect to either
listed or unlisted species.
The Solicitor's Office of the Department of the Imerioxf has
reviewed the Assurances Policy as described above . . . and has
determined that the policy is authorized under the FESA. including
the provisions and legislative history set out above."
(Memorandum dated December 8, 1994 from Lynn Cox. Office of the Solicitor, Pacific
Southwest Region. U.S. Department of the Interior.)
2.14  USFWS has entered into this Agreement pursuant to FESA, the United States
Fish and Wildlife Coordination Act (16 U.S.C. §§ 661-666¢), the Fish and Wildlife Act of 1956
(16 U.S.C. 742(f) et seq.) and the Planning Agreement. In connection with the enactment of
section 10(a)(1)(B) of FESA (16 U.S.C. § 1539(a)(1)(B)). the United States Congress expressed
its legislative intent that USFWS cooperate in the development of conservation plans that protect
both listed and unlisted species over the long term, while providing assurances regarding the

limits of any mitigation required, stating that:
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> . 0 - . .
Application to Unlisted Species

“Although the conservation plan is keyed to the permit provisions
of the Act which only apply to listed species, thé Committee
intends that conservation plans may address both listed and
unlisted species.™

AY 1pS
“To the maximum extent possible, the Secretary should utilize this
authority under this provision to encourage creative partnerships

”

between the public and private sector . . . .

“The Secretary, in determining whether to issue a long-term permit
to carry out-the conservation plan should consider the extent to
which the conservation plan is likely to enhance the habitat of the
listed species or increase t'he long-term survivability of the species
or its ecosystem.” . . . “Permits of 30 or more years duration may
be appropriate in order to provide adequate assurances to the
private sector to commit to long-term funding for conservation
activities or long-term commitments to restrictions on the use of

land.”



2.15

“The Committee intends that the Secretary may utilize this
pro.vision to approve conservation plans which provide long-term
commitments regarding the conservation of listed as well as
unlisted species . ...” (H.R. Rep. No. 97-835, 97th Cong., 2d
Sess. 30 (1982).) (‘

CDFG has entered into this Agreement pursuant to NCCP Act sections 2810.

2820. 2825, 2830 and 2835 and CESA sections 2081 and 2084. In 1991 the California

Legislature enacted the NCCP Act. The Legislature found and declared as part of the NCCP Act

that “there is a need for broad-based planning to provide for effective protection and

conservation of the state’s wildlife heritage while continuing to allow appropriate development

and growth.” Included in the legislative findings for the NCCP Act were the following

declarations:
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(a) The continuing population growth in California will result
in increasing demands for dwindling natural resoufces and result in
the continuing decline of the state’s wildlife.

(b) There is a need for broad-based planning to provide for
effective protection and conservation of the state’s wildlife heritage
while continuing to allow appropriate development and growth.

(c) Natural community conservation planning is an effective
tool in protecting California’s natural diversity while reducing
conflicts between protection of the state’s wildlife heritage and

reasonable use of natural resources for economic development.
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(d)  Natural community conservation planning is a mechanism
that can provide an early planning framework for proposed
development projects within the planning area in order to avoid.
minimize, and compensate for project impacts to wildlife.
(e) The purpose of natural community conservation planning 1s
to sustain and réstore those species and their habitat identified by
the Department of Fish and Game which are necessary to maintain
the continued viability of those biological communities impacted
by growth and development.
The above legislative findings of purpose are carried out by means of the NCCP Act.
Additionally, the 4(d) Rule indicates that: (1) the NCCP planning process can serve as a
means of comprehensively addressing CSS conservation concemns; (2) an NCCP plan for the
protection of coastal sage scrub habitat consistent with the State’s Conservation Guidelines and
the requirements of the NCCP Act will be the basis for addressing the requirements of the FESA
section 10(a)(1)(B) regulations; and (3) the 1991 USFWS/CDFG MOU will serve as the guiding
document for USFWS involvement in the review and approval of NCCP plans. Thus, the special
rule under section 4(d) of FESA provides the regulatory bridge for integrating the state’s CSS
NCCP Program with the HCP/Incidental Take requirements of section 10(a)(1)(B) of FESA.
2.16 This Agfeemem and the NCCP/HCP have been structured and designed in
cooperation with, and to the satisfaction of, USFWlS and CDFG to avoid any conflicts with the
reuse planning process for MCAS El Toro. as well as to accommodate any future reuse of MCAS

El Toro. as described in Section 8.11.
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3.0 FINDINGS.
USFWS and CDFG have found and determined that the NCCP/HCP, as

implemented by this Agreement, meets the requirements for a habitat conservation plan for
purposes of FESA, CESA, and the NCCP Act, and specifically for purposes of 16 U.S.C. § 1539.
50 C.F.R. § 1732(b)(2), and sections 2825(c), 2830 and 2835 of the NCCP Act, and in this
regard, USFWS and CDFG have found and determined the following:

(a) The Taking of Identified Species in accordance with the NCCP/HCP. in
connection with the Planned Activities, will be incidental to an otherwise lawful activity.

(b) The minimization and mitigation measures of the NCCP/HCP and this
Agreement, to the maximum extent practicable, minimize and mitigate the impacts of the Taking
of Identified Species.

(c) This Agreement assures the funding required to implement the
minimization and mitigation measures specified in Chapters 4 and 5 of the NCCP/HCP.

(d) This Agreement and the NCCP/HCP provide adequate procedures for
addressing unforeseen circumstances.

(e) The Taking of Identified Species as contemplated by the NCCP/HCP and
as provided for in this Agreement will not appreciably reduce the likelihood of the survival or
recovery of 1dentified Species in the wild.

® All measures required by USFWS and CDFG as necessary or appropriate
for purposes of the NCCP/HCP have been provided for in the NCCP/HCP as implemented by

this Agreement.
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(g)  The funding contribution by TCA to the Reserve System and Adaptive
Management Program, together with the specific mitigation measures required by the Corridor
Biological Opinions, constitute complete mitigation for impacts to the gnatcatcher resulting from
construction of the San Joaquin Hills Transportation Corridor, Eastern Transportation Corridor
and Foothill/North Transportation Corridor for purposes of state law pursuant to the NCCP Act.
and for the gnatcatcher and other Identified Species pursuant to the NCCP Act, CESA. FESA.
CEQA and NEPA.

(h) USFWS and CDFG have received such other assurances as deemed
necessary to ensure that the NCCP/HCP and this Agreement will be implemented.

(1) Although the affirmative management obligations with respect to the
Reserve System lands are limited to the term of this Agreement, the Parties acknow.ledge that the
loss of specific habitat areas authorized in accordance with the NCCP/HCP and this Agreement
will be permanent.

) Based on the deed restrictions, graht restrictions, provisions of dedication
offers. commitments pursuant to adopted CEQA mitigation measx;res and other encumbrances
against those current and future public lands which are to be included in the Reserve System and
Special Linkage Areas as established by the NCCP/HCP, USFWS and CDFG have detemiped
that the habitat protection afforded under those encumbrances and by commitments of lands for
Reserve System or Special Linkage Area purposes pursuant to this Agreement constitute
commitments in perpetuity to uses consistent with the purposes of the NCCP/HCP as set forth

herein.
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(k)  USFWS and CDFG also find that assurances pfovided pursuant to Section
5.2.2(b) address habitat protection in the event of certain contingencies provided in existing
dedication programs and that assurances provided pursuant to Section 5.2.2(c) and (d) provide
for habitat protection on lands to be committed to open space as a result of the NCCP/HCP and
this Agreement. USFWS and CDFG also find that the lands owned by The Irvine Company
described in Sections 5.2.2 (b), (c¢) and (d) will be included in the Reserve‘ System and will be
protected in perpetuity as habitat for the Identified Species.

)] Based on the Participating Landowners’ contributions to the preparation
and implementation of the NCCP/HCP, no further CDFG or USFWS approvals andfor mitigation
measures directed at impacts to Identified Species, CSS and Covered Habitats. except as
provided in this Agreement, on lands in the Central/Coastal Subregion owned or controlled by
Participating Landowners as of the Effective Date located inside or outside the Reserve System.
including Special Linkage Areas. will be required pursuant to CESA, the NCCP Act. or CEQA
or required for protection of species pursuant to FESA or NEPA.

(m)  If additional mitigaéion is required in order to méet the standards for
issuance of Section 10(a) Permits to Participating Landowners for species within CSS and
Covered Habitats described in Section 8.3.4(d), USFWS has the authority under federal law,
including Sections 35, 6 and 10 of FESA. to provide such mitigation such that no further land or
funds beyond that required by the NCCP/HCP and this Agreement will be required on the part of
Participating Landowners.

(n) USFWS and CDFG have considered the anticipated duration and

geographic scope of the Planned Activities, as described in the NCCP/HCP, and the degree to
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which such impacts affect the Identified Species, and have considered the assurances to be
provided to the other parties under this Agreement and have determined (1) that the foregoing
findings and determinations are in accordance with FESA, CESA and the NCCP Act. (2) that.
consistent with the 4(d) Rule. the NCCP/HCP has been prepared and approved pursuant to Fish
and Game Code sections 2800-2840 and is consistent with the Conservation Guidelines. and

(3) that the NCCP/HCP meets the standards set forth in 50 C.F.R. §17.32(b)(2).

4.0

This Section 4 summarizes the measures which mitigate the impacts of Take of
Identified Species under the NCCP/HCP, and the rbles and responsibilities of the Parties to this
Agreement. To the extent that other sections of this Agreement include more specific provisions
regarding mitigation measures or roles and responsibilities of the Parties which conflict with the
following summary. the more specific provisions shall prevail.

4.1 mmary imary Mitigati r

The mitigation measures which mitigate the impacts of Take allowed by-this
Agreement consist of the following primary elements:

(1) creation of a habitat Reserve System that will include CSS and
representative habitat of virtually all of the major habitat types currently existing within the
Central/Coastal Subregion;

(2) creation and funding of an NCCP Non-Profit Corporation to coordinate
management of the Reserve System; |

(3) designation of Special Linkage Areas and Existing Use Areas to enhance

biological connectivity within the Reserve System and Central/Coastal Subregion;
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4) implementation of the Adaptive Management Program, including specific
management plans; defined by the NCCP/HCP, within the Reserve System, including provisions
for restoration and enhancement funded both by Participating Landowners and Non-Participating
Landowners as provided herein.

4.2 igati icipatin w

(a) Mitigation measures and other measures on the part of Participating
Landowners. intended to address the impacts of Take authorized under this Agreement. are
summarized as follows:

(1) funding for preparation of the NCCP/HCP, contributed by The
Irvine Company, TCA, Metropolitan, SCE. IRWD, SCWD and the Cvounty, totaling more than
$1 million.

(2) prior agreements on the part of The Irvine Company to dedicate
17.887 acres of land located within the Reserve System;

3) agreement on the part of The Irvine'Company to transfer an
additional 3.001 acres to the Reserve System, and commitments for protection of Special
Linkage Areas as provided for in this Agreement; |

4) funding for supporting biological and planning studies by The
Irvine Company and other Participating Landowners;

(5)  commitment on the part of the TCA to fund cowbird trapping,
construct wildlife corridors, undertake 314 acres of vegetation restoration on Corridor sideslopes
and 318 acres of CSS restoration within the Reserve System, pursuant to the Corridor Biological

Opinions;
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(6) maintaining availability of SCE lands for acquisition for inclusion

in the Reserve System and commitments regarding Special Linkage Areas as provided for in this

Agreement;

(7 funding for the $10.665,000 endowment for the Adaptive
Management Program, including more than $6.6 million from TCA pursuant to the Corridor
Biological Opinions, $1 million each from the County. Metropolitan and IRWD, $400.000 from
SCE, $500,000 anticipated from Chandis-Sherman and $15,000 from SCWD;

(8) establishment of an eight-year temporary preserve for the Pacific
pocket mouse by Chandis-Sherman;

9) funding of an additional $350,000 by Chandis-Sherman for pocket
mouse research and recovery;
(10)  County is contributing to the creation and implementation of the
Reserve System and to the Adaptive Management Program by:
e compiling and updating the counfy-wide Geographic
Information System to assist in long-term monitoring and
management of the Reserve System:
e commitment of lands owned/managed by the County to the
Reserve System; and
* ongoing commitments of staff and funding to manage the
Reserve System iﬁ a manner consistent with the policies and

programs set forth in the NCCP/HCP.

EXECUTION COPY
7/14/9€
0OC\961420002



(b)  During the “interim” phase (i.e. prior to transfér of designated Reserve
System lands to a Reserve Owner/Manager), Participating Landowners will:

(H) consistent with the allowable use provisions of the NCCP/HCP.
refrain from developing, or allowing others to develop, such lands in a manner that would impair
the suitability of the lands for inclusion in the Reserve System;

(2) permit access to lands designated for inclusion in the Reserve
System, for the purposes of conducting annual speciesvand habitat monitoring and inventories:

(3)  permit fire management planning and implementation activities by
OCFA;

4) permit measures designed to control invasive plant species and
predator animal species as provided for in approved Adaptive Management aciivities;

(%) at the discretion of the landowner, allow other management,
restoration. or enhancement activities; and

(6) prepare and implement a grazing management plan.

4.3  Non-Participating Landowners. |
(a) For development resulting in Take of CSS Species listed as endangered
species or threatened species under FESA or CESA, Non-Participating Landowners have the
option of addressing such impacts by means of either (1) providing acceptable mitigation through
separate permits or authorizations under FESA or CESA. or (2) paying a Mitigation Fee to the
NCCP Non-Profit Corporation, as allowed by this Agreement.
(b) A Non-Participating Landowner who selects the Mitigation Fee option to

address impacts on CSS Species, will be covered under the terms of the NCCP/HCP Section
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10(a) Permit and CDFG Management Authorization granted to the Local Government with
jurisdiction over the proposed activity. with regard to all CSS Species. and no additional
approvals pursuant to FESA. CESA and the NCCP Act will be required by USFWS and CDFG.
(c) The Mitigation Fee option will not be available for Take by Non-
Participating Landowners on lands located within Existing Use Areas unless (1) located within

signatory Local Government jurisdictions, and (2) specifically authorized by USFWS and

CDFG.
4.4  Summary of Roles and Responsibilities.
4.4.1 icipati ndow ’ itmen uthorijzati
Take.
(a)  County.

o 390 acres of Take authorized within the Reserve System

o Take authorized outside the Reserve System, presently constituting
334 acres (including 46 acres within Special Linkage Areas)

o $1 million funding for NCCP Non-Profit Corporation (if federal
funding is provided)

e contribution to preparation of NCCP/HCP

e commitment of lands owned/managed by the County to the Reserve
System

¢ ongoing commitments of staff and funding to manage the Reserve
System

(b)  ICA.
e Take authorization within right-of-way of Corridors
e $6.6 million for NCCP Non-Profit Corporation endowment
¢ commitment to 318 acres of CSS restoration
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(d)

(e)

)

commitment to 314 acres of revegetation on Corridor sideslopes

commitment to cowbird trapping

contribution to preparation of NCCP/HCP

Metropolitan.

45.3 acres of Take authorized within the Reserve System

Take authorized outside the Reserve System, presently constituting 13
acres

$1 million funding for NCCP Non-Profit Corporation endowment

contribution to preparation of NCCP/HCP

SCE.

2.4 acres of Take authorized within the Reserve System
contribution to preparation of NCCP/HCP
commitments regarding Special Linkage Area

provision of $400,000 to fund NCCP Non-Profit Corpdration
endowment

maintaining availability for purchase of 99-acre SCE parcel

IRWD.

60 acres of Take authorized within the Reserve System

Take authorized outside the Reserve System, presently constituting 27
acres

$1 million to fund the NCCP Non-Profit Corporation endowment
contribution to preparation of NCCP/HCP

commitments regarding Special Linkage Areas

The Irvine Company.
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(2)

(h)

e 2 acres of Take authorized within the Reserve System

e Take authorized outside the Reserve System, presently constituting
4.420 acres (including 60 acres within Special Linkage Areas)

e prior agreements to dedicate 17,877 acres of land within the Reserve
System

e agreement to transfer an additional 3.001 acres to the Reserve System
e commitments regarding Special Linkage Areas

e contribution to preparation of NCCP/HCP

e commitment to interim management measures

Regents (UC]).

e 3 acres of Take authorized within the Reserve System

e commitment of 135 acres to the Reserve System

SCWD.

e 9 acres of Take authorized within the Reserve System
¢ contribution to preparation of NCCP/HCP

e $150.000 to fund NCCP Non-Profit Corporation endowment

¢ Take authorized outside the Reserve System, presently constituting 30
acres

e $500.000 to fund the NCCP Non-Profit Corporation endowment,
subject to grading permit conditions of Section 8.3.2

e $350,000 to fund Pacific pocket mouse population propagation,
enhancement, relocation and recovery efforts upon issuance of Section
10(a)(1)(A) permits for pacific pocket mouse

e contribution to preparation of NCCP/HCP
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e commitment to transplant, at CDFG’s request, any Blochman's
dudleya populations at Chandis-Sherman expense which would be
directly impacted by Chandis-Sherman Planned Activities

e commitment to set aside the eight-year. approximately 22-acre Pacific
pocket mouse preserve

e commitment to offer up.to four, one-year extensions as set forth in
Section 8.3.2(a)(1)(F)

e commitment to negotiate an option agreement to provide opportunity
for USFWS and CDFG to purchase approximately 22-acre Pacific
pocket mouse reserve area at end of eight-year preserve period

Gy  CDPR.

e Take authorized for impiementation of Crystal Cove State Park
General Plan

¢ commitment of Crystal Cove State Park to Reserve System
4.4.2 al Gov nts (Citi

The Central/Coastal Subregion includes 13 cities that will be affected by the
NCCP/HCP. Each city which signs this Agreement will be responsible for conducting some or
all of the following actions. depending on whether portions of their jurisdictions are included
within the Reserve System or Take of Idc;ntiﬁed Species will occur witﬁin their jurisdiction or
both. Signatory Cities will be expected to address the following responsibilities with regard to
actions of the signatory Cities and landowners subject to the jurisdiction of such Cities:

(1) consideration of amendments to the general plan. zoning. or other
implementing ordinances to comply with state planning and zoning requirements;

(2)  adopting fuel modification ordinances/standards consistent with the
NCCP/HCP fuel modification policies that will be applicable to areas bordering the Reserve

System, and within Special Linkage Areas and Existing Use Areas;
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3) in cooperation with the individual reserve owner/manager. reviewing
project proposals within the Reserve System on lands managed by the particular Local
Government to assure consistency with the NCCP/HCP;

4) assuring that Non-Participating Landowners provide evidence of payment
~ of the Mitigation Fee to the NCCP Non-Profit Corporation where the landowner elects to use the
Mitigation Fee option for Take of listed CSS Species;

(5) recording/compiling Identified Species, CSS and Covered Habitats
impacts within its jurisdiction annually and reporting losses/mitigation to the County EMA to
enable the County, as the lead agency. to compile subregional data for transmittal to CDFG and
USFWS;

(6) ensuring that NCCP construction-related minimization measures set forth
in the NCCP/HCP EIR/EIS are enforced:

(7) making best efforts to acquire conservation easements over privately
owned Existing Use Areas owned by Non-Participating Landowners:

(8) for those Local Governments owning land within the Reserve System.
formally committing such lands to the Reserve System. and managing such lands in accordance
with the NCCP/HCP and this Agreement;

%9) accepting and using the NCCP/HCP EIRJEIS as the CEQA program EIR,
defining the mitigation program and covering all Take allowed for CSS, Identified Species and
Covered Habitat impacts of Planned Activities;

(10)  recognizing the mitigating values of preservation of non-CSS resources in

the Reserve System in acting on specific Planned Activities; and.
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(11)  committing to the CSS, Identified Species and Covered Habitat mitigation

assurances.

4.4.3 County of Orange EMA as the .ead Agency.

County Environmental Management Agency will serve as the principal agency
implementing the NCCP/HCP until the NCCP Non-Profit Corporation is formed and assumes its
functions as set forth in this Agreement. In this capacity the County will be responsible for the
items described below in section 4.4.4. The County will have ongoing functions, after the NCCP
Non-Profit Corporation is operating, as follows:

(D updating the county-wide GIS program; ..

(2) preparing annual reports regarding management activities within the
County’s portion of the Reserve System for submittal to the NCCP Non-Proﬁt Corporation for
inclusion in the annual report to CDFG and USFWS; and

(3) coordinating fire management programs with CDF and, through OCFA.
cooperating with CDF to implement fire management measures within the Reserve System
consistent with the NCCP/HCP.

4.4.4 NCCP Non-Profit Corporation. “

The NCCP Non-Profit Corporation is the body responsible for coordinating the
assembly of the Reserve System and implementation of the Adaptive Management Program
within the Reserve System as provided in Chapter 5 of the NCCP/HCP. The NCCP Non-Profit
Corporation shall be directed by a Board of Dir.ectors consisting of representatives of major

public and private landowners and participating local jurisdictions that own lands within the

Reserve System, Chandis-Sherman and USFWS and CDFG. The duties of the NCCP Non-Profit
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Corporation will include coordinating and monitoring management of the Reserve System.
During the conduct of its duties, the NCCP Non-Profit Corporation will not have enforcement
powers or authority over local jurisdictions, or over the individual Reserve Owners/Managers.
The responsibilities of the NCCP Non-Profit Corporation will include:

(H providing staff support to the NCCP Non-Profit Corporation Board of
Directors to coordinate the management of the Reserve System;

(2) hiring staff and consultants to carry out Board directives;

(3) coordinating activities of the individual Reserve Owners/Managers:

4) preparing annual reports for the overall Reserve System for subminal to
CDFG. USFWS, participants. and interested parties;

(5) collecting Mitigation Fees for development of CSS located oﬁtside the
Reserve System where Non-Participating Landowners elect this option as provided in this
Agreement:

(6) receiving other funding for reserve managefnem and. if necessary,
accepting lands for inclusion in the Reserve System:;

(7) disbursing funds to individual Reserve Owners/Managers to carry out the
Adaptive Management Program;

(8) hiring and managing biologists to conduct annual species and habitat
monitoring. inventory and enhancement efforts within the Reserve System; -

%) compiling and analyzing biological data obtained during monitoring and
inventories for inclusion in the annual report; and

(10)  preparing and updating land acquisition‘prioriry list.
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4.4.5 ivi erve Owner anager

Although the NCCP Non-Profit Corporation will coordinate and oversee creation
of the Reserve System and implementation of the Adaptive Management Program. the actual
management of lands in the Reserve System will be conducted by the individual Reserve
Owners/Managers. The number of Reserve Owners/Managers may change; however. at this time
the Reserve Owners/Managers of lands proposed to be included in the Reserve System are
identified on Figure 21. Upon signing this Agreement, these Reserve Owners/Managers will be
responsible for the following activities:

e} coordinating management activities with the NCCP Non-Proﬁt
Corporation and assuring that such activities on their respective ownerships are consistent with
the annually-approved work program;

(2) in consultation with the NCCP Non-Profit Corporation, preparing the
work program component for its ownership for the following vear activities;

(3) providing an annual progress report on the current year work proéram to
the NCCP Non-Profit Corporation for inc'lusion in the overall annual répon submitted to CDFG
and USFWS;

4) accepting ownership and management responsibility for Reserve System
lands upon transfer by private owners to the Reserve System; and

(5)  conducting, or allowing the NCCP Non-Profit Corporation or other
appropriate public agency or non-profit to conduct specific Adaptive Management measures
within their respective ownerships required under the NCCP/HCP and the then current work

program. including the following activities:
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restoration

enhancement

habitat management

public access/recreational management

Reserve System and public access facility maintenance
grazing management

cooperation in fire management including prescribed burns
cooperation in invasive plant and animal species control
Pacific pocket mouse research and recovery

4.4.6 Resource Agencies.
Subject to the availability of appropriated funds. CDFG and USFWS will provide

funding. staff support, and program oversight functions as defined in this Agreement and by law
during the long-term implementation of the NCCP/HCP. Pursuant to tﬁis Agreement. these
agencies have the authority to assure. as provided herein. that the NCCP/HCP is implemented
consistent with the provisions of the 4(d) Rule. FESA, the NCCP Act, the Conservation
Guidelines. and CESA. The functions of the resource agencies will include the following:

() to the extent available, providing annual funding contributions consistent
with the NCCP funding program:

(2)  supporting the transfer of 1.033 acres of El Toro MCAS to the Reserve
System:

(3) reviewing annual reports submitted by the NCCP Non-Profit Corporation
and providing comments/recommendations as required by this Agreement;

(4) addressing Take. in accordance with applicable law, where Non-
Participating Landowners do not elect the Mitigatidn Fee option provided for in this Agreement;

and
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(5) monitoring landowner and Local Government compliance with the
provisions of the NCCP/HCP.

5.0 RESERVE SYSTEM.
5.1 P Non- fi rporation.

5.1.1 Formation.

Within one year of the Effective Date of this Agreement, or as soon as practicable
thereafter, the Parties shall establish a non-profit public benefit corporation pursuant to
California Corporations Code section 5100, et seq., (referred to herein as the NCCP Non-Profit
Corporation) to coordinate the ongoing administration of the Reserve System. Responsibilities
assigned to the NCCP Non-Profit Corporation shall be carried out by the County pending
formation of the NCCP Non-Profit Corporation and in the event that, for any> reason and at any
time. the NCCP Non-Profit Corporation is unable to carry out its obligations under this
Agreement.

5.1.2  Directors.
(a) The Board of Directors of the NCCP Non-Profit Corporation shall be

comprised of one representative designated by each of the following: (1) each Local

Government owning land in the Reserve System and signatory to this Agreement, (2) SCWD,

(3) IRWD, (4) SCE. (5) Metropolitan, (6) TCA, (7) CDPR, (8) CDFG, (9) USFWS,

(10) Regents, (11) Chandis-Sherman, until such time as the temporary Pacific pocket mouse

preserve is dissolved, (12) The Irvine Company, until such time as all of The Irvine Company

land designated for inclusion in the Reserve System is transferred to a public agency or an

approved non-profit entity and formally included in the Reserve System, (13) each non-profit
-42 -

EXECUTION COPY

7/14/96
OC\561420002



entity owning land within the Reserve System, (14) a non-voting ex-officio member. designated
by and representing CDF, and (15) three public representatives appointed by the other members
of the Board of Directors. Each member of the Board of Directors shall exercise one vote.

(b) Additionally, the Parties recognize that the Coastal Greenbelt Authority.
formed by the Agreement between the County and the City of Laguna Beach dated June 25.
1991, provides advisory functions with respect to planning and management of certain open
space areas which the NCCP/HCP designates as part of the Reserve System. The Parties agree
that the goals of the NCCP Non-Profit Corporation and the Coastal Gfeenbelt Authority are |
generally consistent, and should be coordinated to the maximum extent feasible. In order to
facilitate such coordination. an additional non-voting member of the Board of Directors of the
NCCP Non-Profit Corporation may be designated by the Coastal Greenbelt Authorit'_\'.

(c) The articles or bylaws of the NCCP Non-Profit Corporation shall provide
for changes in the Board of Directors as changes occur in the ownership of land within the
Reserve System. Notwithstanding paragraph (a). upon transfer of all of The Irvine Company
lands designated for inclusion in the Reserve System to public ager;cies or approved non-profit
entities the County shall exercise a second vote. Notwithstanding transfer of TCA lands
designated for inclusion in the Reserve System to another public agéncy or approved non-profit,
TCA has an ongoing concern with implementation of the Corridor Biological Opinions, and shall
retain voting authority on the Board of Directors until TCA elects to resign. Notwithstanding
paragraph (a), the County shall succeed to the voting authority of the TCA if TCA resigns from

the Board of Directors.
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(d) While a representative designated by Chandis;Sherman remains on the
Board of Directors and the City of Dana Point remains a signatory to this Agreement, Chandis-
Sherman shall consult with the City of Dana Point on a periodi?: basis with respect to USFWS
and CDFG activities within the temporary preserve area established on the Chandis-Sherman
Property and with respect to pending actions of the NCCP Non-Profit Corporation regarding the
Pacific pocket mouse or activities identified by the City of Dana Point affecting the City of Dana
Point.

(e) The Board of Directors shall appoint a technical advisory committee
consisting of scientists knowledgeable in the field of ecology, cqnservation biology. reserve
management, habitat restoration or other appropriate disciplines. Meetings of the Board of
Directors shall be public meetings, subject to any relevant notice requiremenfs of state law.

5.1.3 Authority.

The NCCP Non-Profit Corporation shall have the authority required by this
Agreement. and established by its articles of incorporation or bylaws and shall carry out the
management coordination functions idem.iﬁed in Chapter '4 of the NCCP/HCP, consistent with
the management plans approved by USFWS and CDFG as set forth in Section 5.3.2. The bylaws

or articles of incorporation shall provide for an annual independent financial audit.

S.1.4  Annual Report.
(a) The NCCP Non-Profit Corporation shall prepare an annual report which

shall include, at a minimum, the following information: (1) recommended modifications to
management policies and programs consistent with Adaptive Management and the specific

management plans referenced in Section 5.3.2, (2) preparation of a specific management
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program/budget for the following year, (3) updates of prior budgets and ongoing funding
recommendations and priorities, (4) a summary of activities undertaken by all participants in
management of the Reserve System, (5) the amount and location of Take of Identified Species
and habitat loss that occurred in the Reserve System during the prior vear, (6) restoration and
enhancement actions, (7) an accounting of Mitigation Fees and related loss of habitat in the
Central/Coastal Subregion by amount and location outside the Reserve System, and (8) an
accounting of all other funds received and dispersed to participating agencies for management
and acquisition activities related to the NCCP/HCP, and (9) an accounting of land added to the
Reserve System.

(b) Annual reports shall be approved by the Board of Directors of the NCCP
Non-Profit Corporation and submitted to CDFG and USFWS for review and comment no later
than December 1 of each year. commencing December 1, 1996. CDFG and USFWS ‘shall review
and provide written comments on the annual report by February 1. or within sixty (60) days of
submittal. whichever occurs last.

(c) If CDFG and USFWS reviews of the annual report ;eveal significant
disagreements concerning the status or effectiveness of management efforts (e.g. disagreements
concerning reported habitat quality. recreation impacts, progress on phased activities, or
management activities proposed to be undertaken during the following year), then CDFG and
USFWS shall meet and confer with the NCCP Non-Profit Corporation to discuss those portions
of the annual report which raise issues, and attempt to determine whether mutually acceptable
resolution of issues is feasible. In the event there is a disagreement between CDFG and USFWS

concerning the findings and/or recommendations contained in the annual report, the two agencies
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shall resolve their dispute in a manner that does not impact the ability of the NCCP Non-Profit
Corporation to implement the NCCP/HCP.

5.2 rmati € rv

5.2.1 General.
(a) The NCCP/HCP designates a Reserve System, shown on Figure 12.

Approximate acreage of Reserve System lands currently in public ownership are as follows:

e 8,377 acres already owned by the County of Orange and managed by the
County’s Harbors Beaches and parks Department (EMA HBP);

e 2.807-acre Crystal Cove State Park owned by the State of California and
operated by CDPR;

e 135= acres owned or managed by the Regents, located at the University of
California, Irvine, including the existing 63-acre habitat reserve that UCI now
manages (when and if the University receives fee title to the land areas
indicated in the Landscape License of the February 10. 1993 UCI/TCA
Purchase Agreement located within the Reserve System. this land shall be

included in the Reserve System):

e 1,033-acre portion of the existing El Toro Marine Corps Air Station owned by

the U.S. government and presently operated by the Department of Defense

(DOD);

e 678-acre Upper Newport Bay Reserve, 953-acre Coal Canyon Reserve and 82-

acre Laguna Laurel Preserve owned by the State of California and managed by

CDFG;
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e 1.662 acres owned/managed by the City of Laguﬂa Beach; and

e 318 acres owned by TCA.

(b) The execution of this_ Agreement by eacﬁ public owner of designated
Reserve System and Special Linkage Area lands, both currently owned and acquired in the
future. shall represent the owner's formal commitment of the lands to the Reserve System and
Special Linkage Areas and agreement to manage the lands for the protection of the wildlife, plant
and habitat values of the lands in accordance with the NCCP/HCP and this Agreement.
Consistent with the findings in Section 3, notwithstanding the term of this Agreement. if at any
time following the end of the term of this Agreemént, a public owner ﬁroposes to modify the
encumbrances on the Reserve System and Special Linkage Area lands under its ownership. the
proposed modification must be consistent with the purposes of the NCCP/HCP such. that there is
no net loss of habitat value for Identified Species, CSS and Covered Habitats. The public owner
shall notify USFWS and CDFG, or their respective successor agencies, and explain how the
proposed modifications are consistent with the purposés of the NCCP/HCP such that there is no
net loss of habitat value for Identified Sp;:cies. CSS and Covered Habitats.

(c) For designated Reserve System and Special Linkage Area lands or
interests in lands owned as of the Effective Date of this Agreement or subsequently acquired by a
public owner, the public owner shall promptly record a notice or memorandum with the office of
the County Recorder in the chain of title of each such Reserve System or Special Linkage Area
land parcel. The notice will include the date that the Parties entered into this Agreement, a
summary statement of the purpose of the NCCP/HCP, a statement that the NCCP/HCP and this

Agreement have provisions which will affect and restrict the use of the subject parcel, and an
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announcement that the full text of these documents are available for public inspection at a

specific location.

(d) Notwithstanding (b), above. the 318 acres owned by the TCAs. will be
included in the Reserve System at a later date pursuant to the terms of the Corridor Biological
Opinions. The rights of way for the San Joaquin Hills Transportation Corridor, Eastern
Transportation Corridor, and Foothill Transportation Corridor/North are not included within the
Reserve System as shown on Figure 12.

(e) Notwithstanding any other provision of this Agreement, the alignment for
Alton Parkway, as shown on Exhibit A, is expressiy excluded from the Reserve System. The
remainder of the “triangle” portion of MCAS EI Toro, as shown on Exhibit A, although not a
part of the aforementioned 1,033 acres, is also designated for inclusion in the Reserve System.
Failure to include this portion of MCAS El Toro in the Reserve System, shall not be deemed a
breach of this Agrsement or the basis for suspension. revocation. or termination of any Section
10(a) Permits or CDFG Management Authorization.

H Lands in private ownership shall be included in ’the Reserve System upon |

transfer of the lands in accordance with Section 5.2.2 through 5.2.5.

5.2.2 Phased Dedication of .and Owned by The Irvine Company.
(a) 17,877 acres of lands designated for inclusion within the Reserve System

are owned by The Irvine Company and are required to be dedicated to public ownership over
time in accordance with existing development approvals granted by local governments. Those
lands owned by The Irvine Company, and committed to dedication within the Reserve System in

accordance with such approvals, are set forth in Figure 20. The specific dedication documents
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for dedication agreements entered into prior to the Effective Date of this Agreement are on file
with USFWS and are incorporated herein by reference. A summary of each of these previous
dedication agreements, including the location and acreage of dedication areas. status of
dedications and the basic requirements of the agreements, is set forth in Appendix 19. Prior to
dedication. such lands shall be managed pursuant to the interim management provisions of
‘Chapter 4 of the NCCP/HCP. At the time a particular dedication of any increment of the
aforesaid lands to public ownership is required to occur in accordan;e with existing developmem
approvals. as listed in Appendix 19, The Irvine Company, at its discretion. will either
(1) dedicate such lands to a then signatory public agency, (2) dedicate to a non-profit entity. and
on terms, approved by USFWS and CDFG, (3) execute and record a conservation easement in
the form set forth in Exhibit B-l,.in favor of CDFG, or (4) through other means approved by
USFWS and CDFG assure that the lands will be protected and managed in accordance with the
NCCP/HCP and this Agreement.

(b) In the event that a necess<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>