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Meelings:
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RULES

Oranges (Valencia) grown in Ariz. and Calif,
Winter squash, grade standards

PROPOSED RULES

Tomatoes grown in Fla.

Agriculture Department
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Meetings:
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Meetings:
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NOTICES
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NOTICES
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applications:

Aluminum Co. of America
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Graduate and professional opportunity
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Meetings; Sunshine Act

Energy Cepartment

See also Economic Regulatory Administration;
Energy Information Administration; Energy
Research Office; Federal Energy Regulatory
Commission.

RULES

Classified matter or special nuclear material,
access; criteria and procedures for determining
eligibility

Energy Information Administration
NOTICES

Agency information collection activities under
OMB review

Energy Research Office
NOTICES
Meetings:
Energy Research Advisory Board
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See Fish and Wildlife Service; Land Management
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Reclamation and Enforcement Office.

International Development Cooperation Agency
See Agency for International Development.
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having
effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 tities pursuant to 44
US.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
frst FEDERAL REGISTER issue of each
month,

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
7 CFR Part 51

United States Standards for Grades of
Fall and Winter Type Squash

AGENCY: Agricultural Marketing Service,
USDA.

AcTiON: Final rule.

SUMMARY: This rule amends the
voluntary U.S. Standards for Grades of
Fall and Winter Type Squash to include
pumpkin. Currently there are no U.S.
standards for pumpkin. Adding pumpkin
lo the standards will provide indus
with official levels of quality. This
also includes minor changes in
procedures and standards format.

The Agricultural Marketing Service
has the responsibility, to maintain grade

standards in line with current marketing
practices.

EFFECTIVE DATE: October 13, 1983,

FOR FURTHER INFORMATION CONTACT:
Philip C. Eastman, Fresh Products
Branch, Pruit and Vegetable Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, Washington,
D.C. 20250 (202) 447-5024.

SUPPLEMCNTARY INFORMATION: This rule
has been reviewed under USDA
procedures and Executive Order 12291
and has been designated as a “non-
major” rule, It will not result in an
annual effect of $100 million or more.
There will be no major increase in cost
or prices for consumers: individual
industries; Federal, State, or local

government gfn.ndu. or geographic
regions, It not result in significant
effects on competition, employment,
Investments, productivity, innovations,

or the ability of United States-based
enlerprises to compete with foreign-

based enterprises in domestic or export
market.

William T. Manley, Deputy
Administrator, Agricaltural Marketing
Service, has certified that this action
will not have a significant economic
impact on a substantial number of small
entities, as defined by the Regulatory
Flexibility Act, Pub. L. 986-354 (5 U.S.C.
601), because it reflects current
marketing practices.

This amendment makes the following
changes in the standards:

(1) Adds pumpkin to the standards to
provide official levels of quality.

(2) Rewords the definitions for
“similar varietal characteristics,” “fairly
well matured” and “well matured” in
the interest of clarity and application of
standards to

(3) Provides for de
percentages on the basis of count when
squash or pumpkin are fairly uniform in
size.

(4) Establishes a constant sample size
to maintain uniformity in
procedures when in bulk or bulk bins.

Lacking official standards for
pumpkin, industry members have
frequently indicated an interest in
standards for pumpkin similar to those
for grades of fall and winter type
squash. Pumpkin belong to the same
biological family and have similar
physical characteristics.
pumpkin to the U.S. Standards for
Grades of Fall and Winter Type Squash
will permit grade certification of official
levels of quality.

A proposal to amend the U.S,
Standards for Grades of Fall and Winter
Type Squash was published in the
Federal Register on July 11, 1963 (48 FR
31658-31659) with a comment period
ending September 9, 1983. Copies of the
proposal were widely distributed to
interested persons for review and
comment. No comments were received.

The U.S. Department of Agriculture
has determined that the issuance of
these amended standards will benefit
industry by providing a means for a
more uniform basis for tra

It is found that it is contrary to public
and industry interests to postpone the
effective date until 30 days after
publication in the Federal Register [5
U.S.C. §33] end good cause exists for
making this amendment effective upon
publication in that:

(1) The harvesting of fall and winter
type squash, as well as pumpkin,

generally begins the latter part of
September.

(2) This rule remains the same as the
proposed rule.

List of Subjects in 7 CFR Part 51
Agricultural commodities.

PART 51—{AMENDED]

Accordingly, the Subpart United
States Standards for Grades of Fall and
Winter Type Squash is revised to read
as follows:

Subpart—United States Standards for
Grades of Fall and Winter Type Squash and
Pumpkin

Sec.

51.4030 Ceneral.

514031 Crades.

514032 Size.

51.4033 Tolerances.

514034 Application of tolerances,
51.4035 Definitions,

Subpart—United States Standards for
Grades of Fall and Winter Type Squash
and Pumpkin*

§51.4030 General.

These grade standards apply to
squash and pumpkin, both of the
cucurbit family (Cucurbita pepo, C.
moshata, C. maxima, C. mixsta), having
a hard shell and mature seeds.

§51.4031 Grades.

(&) “U.S. No. 1" consists of squash or
pumpkin which meet the following
requirements:

(1) Basic requirements:

(i) Similar varietal characteristics;

(ii) Well matured; and,

(iii) Not broken or cracked.

(2) Free from: Soft rot or wet
breakdown.

(3) Free from damage by:

(i) Scars;

(v) Disease;

(vi) Insects; and,

(vii) Mechanical or other means.

{4) Tolerances (See § 51.4033).

(b) "11.S. No. 2" consists of squash or
pumpkin which meet the following
requirements:

'Compliance with the provisions of these
standards shall not excuse failure to uom&ly with
provisions of applicable Federal or State laws.
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{1) Basic requirements:

(i) Similar varietal characteristics;

(ii) Fairly well matured; and,

{iii) Not broken or cracked.

(2) Free from: Soft rot or wet
breakdown.

(3) Free from serious damage by:

(i) Scars; B

(ii) Dry rot;

(iii) Freezing:

(iv) Dirt;

(v) Disease;

(vi) Insects; and,

(vii) Mechanical or other means.

(4) Tolerances (See § 51.4033).

§51.4032 Size,

Minimum and/or maximum size of
any lot of squash or pumpkin may be
specified in connection with the grade in
terms of whole pounds and/or fractions

_thereof.

§51.4033 Tolerances.

In order to allow for variations
incident to proper grading and handling
in each of the foregoing grades, the
following tolerances, by weight or by
count when fairly uniform in size, are
provided as specified:

(&) Defects. Ten percent for specimens
in any lot which fail to meet the
requirements of the specified grade:
Provided. That included in this amount
not more than 2 percent shall be allowed
for soft rot or wet breakdown or serious
damage by dry rot.

(b) Size. Five percent in any lot for
specimens which are smaller than a
specified minimum weight, and 15
percent which are larger than a
specified maximum weight.

§51.4034 Application of tolerances.

When packed in containers the entire
contents shall be sample or when in
bulk or bulk bins, the sample shall
consist of approximately 50 pounds or
25 specimens when fairly uniform in
size. Samples are subject to the
following limitations:

(a) For a tolerance of 10 percent or
more, individual samples in any lot may
contain not more than one.and one-half
times the tolerance specified, except
that when the individual sample
contains 15 specimens or less, individual
samples may contain not more than
double the tolerance specified: Provided,
That at least two defective or off-size
specimens may be permitted in any
individual sample: And Provided
Further, That the average for the entire
lot is within the tolerance specified for
the grade.

(b) For a tolerance of less than 10
percent, individual samples in any lot
may contain not more than double the
tolerance specified: Provided, That at

least one defective or off-size specimen
may be permitted in any individual
sample: And Provided Further, That the
average for the entire lot is within the
tolerance specified for the grade,

§51.4035 Definitions.

(a) “Similar varietal characteristics"
means having the same general
characteristics, such as shape, texture
and color.

(b} “Well matured” means reaching a
stage of development which is indicative
of good handling and keeping quality for
the variety.

(¢) “Fairly well matured” means
reaching a stage of development in
which the outer skin (shell) is not
tender.

(d) “Cracked" means split open,
exposing the flesh.

(e) “Damage' means any specific
defect described in this section or an
equally objectionable variation of any
one of these defects, any other defect or
any combination of defects, which
malerially detracts from the appearance
or edible or marketing quality. The
following specific defects shall be
considered as damage:

(1) Scars, except stem scars caused by
rodents or other means, which are not
well healed and corked over, or which
cover more than 10 percent of the
surface in the aggregate, or which form
depressions or pits that materially affect
the appearance.

(2) Stem scars which are unhealed on
varieties which normally retain their
stems after harvesting.

(3) Dry rot which affects an area more
than 1 inch (2.5cm) in diameter in the
aggregate on a 10 pound (4.5kg)
specimen or correspendingly smaller or
larger areas depending on the size of the
specimen.

() “Serious damage" means any
specific defect described in this section;
or an equally objectionable variation of
any one of these defects, any other
defect or any combination of defects
which seriously detracts from the
appearance or the edible or marketing
quality. The following specific defects
shall be considered as serious damage:

(1) Scars, excep! stem scars, caused
by rodents or other means which are not
well healed or corked over, or which
cover more than 25 percent of the
surface in the aggregate, or which form
depressions or pits that seriously affect
the appearance.

(2) Dry rot which affects an area more
than 2 inches (5cm) in diameter in the
aggregate on a 10 pound (4.5kg)
specimen, or correspondingly smaller or
larger areas depending on the size of the
specimen.

{Agricultural Marketing Act of 1946, secs. 203,
205, 60 Stat. 1087, as amended, 1090, ss
amended (7 U.S.C. 1622, 1624))

Done at Washington, D.C., on October 6,
1983, »

Eddie F. Kimbrell,

Depuly Administrator, Commodity Services.
[FR Doc. 83-277%2 Filed 10-12-83; 8:46 )

BILLING CODE 3410-02-M

7 CFR Part 908

[Valencia Orange Regs. 321 and 320,,
Amdt. 1)

Valencia Oranges Grown in Arizona
and ed Part of California;
Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of fresh California-Arizona
Valencia oranges that may be shipped
to market during the period October 14~
October 20, 1983, and increases the
quantity of such oranges that may be so
shipped during the period October 7-
October 13, 1083. Such action is needed
to provide for orderly marketing of fresh
Valencia oranges for the period
specified due to the marketing situation
confronting the orange industry.

DATES: This regulation becomes
effective October 14, 1983, and the
amendment is effective for the period
October 7-October 13, 1983.

FOR FURTHER INFORMATION CONTACT:
William J. Doyle, 202-447-5975.

SUPPLEMENTARY INFORMATION:
Findings

This rule has been reviewed under
USDA procedures and Executive Order
12291 and has been designated a
“non-major” rule, William T. Manley,
Deputy Administrator, Agricultural
Marketing Service, has certified that this
action will not have a significant
economic impact on a substantial
number of small entities. This action is
designed to promote orderly marketing
of the California-Arizona Valencia
orange trop for the benefit of producers
and will not substantially affect costs
for the directly regulated handlers.

This regulation and amendment are
issued under the marketing agreement,
as amended, and Order No. 908, as
amended (7 CFR Part 908), regulating the
handling of Valencia oranges grown in
Arizona and designated part of
California. The agreement and order are
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674). The action
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Lmnew v
is based upon the recommendation and (a) District 1: 550,000 cartons; Regulatory Commission, Washington,
information submitted by the Valencia (b) District 2: 700,000 cartons; D.C. 20555 Telephone: (301) 492-8690.
Orange Administrative Committee and (c) District 3: Unlimited cartons SUPPLEMENTARY INFORMATION: The

upon other available information. It is
hereby found that this action will tend
to effectuate the declared policy of the
Act.

This uction is consistent with the
marketing policy for 1982-83. The
marketing policy was recommended by
the committee following discussion at a
public meeting on February 22, 1983. The
committee met again publicly on
October 11, 1983, at Los Angeles,
California, to consider the current and
prospective conditions of supply and
demand and recommended a quantity of
Valencia oranges deemed advisable to
be handled during the specified weeks.
The committee reports the demand for
Valencia oranges is slightly improved
but slow,

It is further found that it is
impracticable and contrary to the public
interest lo give preliminary notice,
engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), because of insufficient
time between the date when information
became available upon which this
regulation and amendment are based
and the effective date necessary to
effectuate the declared policy of the Act.
Interested persons were given an
opportunity to submit information and
views on the regulation at an open
meeting, and the amendment relieves
restrictions on the handling of Valencia
oranges. It is necessary to effectuate the
declared purposes of the Act to make
these regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective time.

List of Subjects in 7 CFR Part 908

Marketing agreements and orders,
California, Arizona, Oranges (Valencia).

PART 908—[AMENDED]
1. Section 908,621 is added as follows:

§908.621 Valencia orenge regulation 321.
The quantities of Valencia oranges
grown in California and Arizona which

may be handled the period
October 14, 1083, th October 20,
1583 are established as follows:

(a) District 1: 462,000 cartons;

(b) District 2: 588,000 cartons:

(c) District 3: Unlimited cartons.

2, § 908,620 Valencia Orange
Regulation 320 (48 FR 45528), is hereby

amended by revising paragraphs (a), (b).
and (c) to read:

§908.620 Valencia orange regulation 320.

(Secs. 1-19, 48 Stat. 31, as amended; 7 US.C.
601-674)

Dated: October 12, 1983.
Charles R. Brader,

Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
IFR Doc. 83- 28146 Filed 10- 12-53: 1208 pm)

BILLING CODE 3410-02-M

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 2 and 50

'Tmmm

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Commission is adopting
amendments to its “Rules of Practice for
Domestic Licensing Proceedings” in 10
CFR Part 2 and to its regulations in 10
CFR Part 50, "Domestic Licensing of
Productiox; an:i'll Utilization :}adlﬂies.“
providing for the issuance of temporary
operating licenses for nuclear power
reactors. Pub. L. 97-415, enacted on
January 4, 1983, amended section 192 of
the Atomic Energy Act of 1854 (the Act),
to authorize the NRC to issue such
licenses. Section 192, initially added to
the Act on June 2, 1972, authorized the
Atomic Energy Commission (AEC) to
issue temporary operating licenses for
nuclear power reactors under certain
prescribed circumstances. (The AEC’s
licensing authority was transferred to
the NRC in 1975.) The authority under
the original section 192 expired,
however, on October 30, 1973. To the
extent that the amended section 192 is in
substance the same as the original
section, the implementing regulations in
the amendments to Parts 2 and 50 are
also similar in substance to the now
expired regulations which were initially
published in 1872 to implement the
section. The amendments to Parts 2 and
50 set out below are designed to
conform Commission regulations and
procedures to the new temporary
operating licensing authority.

EFFECTIVE DATE: November 14, 1983.

ADDRESSES: Copies of comments
received on the amendments and of the
documents described below may be
examined in the Commission’s Public
Document Room at 1717 H Street, NW.,
Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Thomas F. Dorian, Esq., Office of the
Executive Legal Director, U.S, Nuclear

supplementary information below is
divided into three sections. The first sets
out the background for the rule. The
second responds to the comments on the
proposed rule. And the third section
describes the provisions of the final rule.

1. Background

After the March 1978 accident at the
Three Mile island nuclear power plant,
the NRC focused its attention on
evaluating the accident and its
implications for the safe regulation of
nuclear power in this country and on
developing the necessary regulatory
improvements for continued operation
of nuclear power plants. During this
period, construction continued on those
nuclear power plants with construction
permits, although NRC applied only very
limited effort to preparing and meeting
the necessary safety reviews and
hearing requirements for the issuance of
operating licenses for these facilities.
Largely as a result of this state of
affairs, in late 1980 it was argued that
there was a possibility that delays
would occur between the time when
construction of some of these plants
would be sufficiently completed to allow
fuel loading and the start of operations
and the time when all requirements for
the issuance of operating licenses
(including the hearing requirements of
the Atomic Energy Act would be met.

Under the Atomic Energy Act of 1954,
as amended (the Act), no person may
operate a nuclear power plant without
first obtaining an operating license from
the NRC. A formal on-the-record
evidentiary hearing must be held—and a
decision rendered on the basis of that
record—if requested by any person
whose interest may be affected, before
the Commission may issue an operating
license. Before the enactment of Public
Law 97-415, in a case where a hearing is
held, the Commission lacked the
authority to authorize fuel loading and
low-power operation and testing on the
basis of its safety and environmental
evaluation; a utility was required
instead to await authorization in the
course of the h process, See 10
CFR 50.57(c).

It was argued that, notwithstanding

the administrative changes to the ¢
. licensing process designed to reduce the
complel

time required to te the licensing
of these plants, there remains a
possibility that some licensing delays
might occur for some of the plants
scheduled to be completed in the near
futures. In order to obviate the
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possibility of such delays ever occurring,
on March 18, 1981, the Commission
submitted a legislative proposal to
amend the Act so as to authorize the
Commission to issue a temporary
operating license for a nuclear power
plant, allowing operation and testing, in
advance of the conduct or completion of
an on-the-record evidentiary hearing on
contested issues relating to the final
operating license. Public Law 97-415 is
the final legislative product of the
Commission's proposal. Il is an
“extraordinary and temporary cure for
an extraordinary and temporary
situation."” Conf. Rep. No. 97-884, 97th
Cong., 2d Sess, at 35 (1982).

IL. Responses to Public Comments on
Proposed Rule

The Commission published a
proposed rule in the Foderal Register on
April 18, 1983 for 30-days public
comment (48 FR 14928). Thirteen
commenters commented on the
proposed rule. Six of the 13 commenters
generally supported the rule and seven
opposed it. The strongest and principal
opposition came from commenters that
thought that Long Island Lighting
Company's Shoreham nuclear power
plant is perhaps the sole candidate for a
!et’;n{orary operating license.

e comments and responses can be
separated into the categories discussed
below (a fuller analysis is provided in
the response to comments available in
the Public Document Room):

A. Ex Parte and Separation of Functions

One of the most controversial topics
was the Commission’s position on the
application of the ex parte rule and
separation of functions to the temporary
operating licensing process.

As proposed, Subpart C to 10 CFR
Part 2, "Procedures Under Section 192
for the Issuance of Temporary Operating
Licenses," would simply have added
procedural requirements to 10 CFR Part
2 needed to implement the temporary
operating licensing authority in section
192 of the Act, as provided for in a new
§ 50.57(d) of 10 CFR Part 50. Unlike the
hearing process on the final operating
~ license, the legislation makes clear that
the temporary operating licensing
process would not be subject to the
hearing requirements of section 189a. of
the Act; thus, the process need not be
subject to the requirements of Subpart A
or to all the requirements of Subpart G
of the Rules of Practice in 10 CFR Part 2,
As explained in the preamble of the
proposed rule, the Commission decided,
however, that certain sections of
Subpart G would be applied to resolve
needless controversy about such items
as the filing of papers, service on

parties, and s0 on. These were 10 CFR
2,701, 2.702 and 2.708-2.712, relating to
service and filing of documents,
mainteining a docket, and time
computations and extentions: § 2.713,
relating to appearance and practice
before the Commission; § 2.758,
generally prohibiting challenges to the
Commission’s rules; and § 2.772,
generally granting the Commisson's
Secretary the authority toruleon  »
procedural matters.

It was noted in the preamble of the
proposed rule that 10 CFR 2,719 and
2.780, relating to separation of functions
and ex parte communications, would not
apply. However, the Commission also
noted that it is sensitive to the concern
that the informal contacts that would be
allowed thereby should not be extensive
and that they should not result in
significant data or argument that are
both relied on by the Commission in its
temporary operating licensing decision
and unavailable to the parties for
comment before the decision. It was
thus stated that, if informal contacts do
take place which provide significant
data or argument and which are both
relied on by the Commission and
unavailable to the parties, then that data
or argument will be made available for
comment before the decision. The
Commission's decision not to apply
separation of functions and ex parte
rules to temporary operating licensin
reflected a preference not to apply rules
intended for formal, trial type
proceedings, and was based on the
belief that operating licensing and
temporary operating licensing
proceedings on a given plant are
separate proceedings for the purpose of
application of the formal hearing
requirements of the Administrative
Procedure Act (APA). It was argued that
the amendment to section 192 of the Act
states that section 189a. of the Act does
not apply to a temporary operating.
licensing procee: thus, if section
189a. does not apply, then the APA’s
formal hearing requirements do not
apply either. It was also noted that the
Commission's consideration of informal
communications with the parties in an
informal temporary operating licensing
proceeding would not prevent the
Commission from eventually
considering. as necessary, issues arising
from the formal operating licensing
proceeding. And it was stated that
information provided in the informal
proceeding would not be used in the
formal proceeding, unless it is formally
included in the record.

In this context, the Commission also
noted the Conference Committee’s
statement that, under section 192, the
Commission cannot issue a temporary

operating license before “all significant
safety issues specific to the facility in
question have been resolved to the
Commission's satisfaction.” Sge Conf.
Rep. No. 97-884, 97th Cong., 2d Sess., at
35 (1982).

Two Commissioners disagreed with
the Commission's position.
Commissioner Asselstine stated in
additional views to the Federal Register
notice:

I strongly disagree with the Commission
majority's decision not to apply the
provisions of 10 CFR Sections 2.719 and 2.780,
relating to soparation of functions and ax
parte communications, as part of the
procedural requirements for implementing the
temporary operating license authority in
Section 192 of the Atomic Energy Act of 1934,
as amended.

In all likelthood, the {ssues that will be
raised before the Commission in the
temporary operating license proceedings
under the provisions of Section 192 will be
similar to, or the same as, the issues being
adjudicated in the hearing in the final
opetating license proceedings. By permiiting
the NRC staff and the applicant, among
others, to make informal off-the-record
contucts with the Commission on these issues
during the temporary operating license
proceedings, the Commission majority’s
proposed rule presents a grave risk of
contaminating the forma! on‘the-record
operating license proceeding. { do not belleve
that this risk of contaminating the final
operating license proceeding ean be avoided
easily If informal, off-the-record contacts on
similar issues arising in the temporary license
proceedings are permitted. In order to assure
procedural fairness in our operating license
proceedings. | would apply our regulations
relating to separation of functions and ex
parte communications to lemporary operating
license proceedings, just as we now do for
final operating license proceedings.

Commissioner Gilinsky also stated his
separate views in the Federal Register
notice:

I have voted against the Temporary
Operating License nile because of the
Commission’s decision to exempt Temporary
Operating License proceedings from the ex
parte and separation of functions rules. “This
would mean that the Commission's staff,
applicants and intervenors would be free to
contact Individual Commissioners as well as
the Commission's Office of Ceneral Counsel
and Office of Policy Evaluation to argue their
respective position on the temporary
operating license.” (A sentence of
explanation which appeared in the
penultimate draft and which the Commission
was too modest to leave in the final version.)

This decision is but another example of the
Commission's deep-seated hostility toward
informing the public and involving it in NRC's
proceedings. The decision is incompatible
with the basic notions of fairness which
underline the ex parte rules since the
temporary operating license issues will
inevitably be quite similar to the issues in the
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operating license hearing which will be going
on 4t the same time, As has so often
happened, the course chosen by the
Commission i8 likely to be self-defeating: it is
bound to result in endless litigation.

Comments. Three commenters
supported the Commission's position.
I'hey argued that the decision was in
accord with the legislation, that it would
permit the Commission direct access to
its staff, and that it would prevent
delays,

Five commenters opposed the
Commission’s position. They argued,
among other things, that it was a
violation of due process, citing Home
Box Office, 567 F. 2d 8 (D.C. Cir. 1977),
cert. denied, 434 U.S. 809 (1977), and
United Stales Lines v. Federal Maritime
Commission, 584 F. 2d 519 (D.C, Cir.
1978); that the Commission's proposed
safeguards o prevent tainting of the
process were inadequate; that the
operaling license proceeding inevitably
would be contaminated, since the issues
and parties are likely to be identical;
that the Commission’s justification for
suspending the ex parte rule was
inadequate, being at best a vague
preference for avoiding formal rules;
that the Commission's assertion that it
may permit ex parte contacts because
the temporary operating license
proceeding is not governed by the
formal hearing requirements of the APA
was unsound and illegal under such
cases as Home Box Office; and, finally,
that, though section 11 of the legislation
specifies that a notice and comment
format is to be used for temporary
operating licenses, precluding argument
about such hearing procedures as cross
examination, its legislative history
emphasizes the need for a “detailed
procedural framework’ to govern the
process; this point, tied to the fact that
the legislation expressly subjects the
Commission's decision to judicial
review, underscores the importance of
strict adherence 1o all prevailing rules of
administrative law except those
expressly waived by the Act; in turn,
this means that the APA's ex parte
prohibitions should apply.

Response. The Commission has
reviewed carefully both sides of the
1ssue. Though it believes that the
legislation gives it adequate flexibility to
avoid subjecting the temporary
operating licensing process to the
formal, trial type hearing requirements
of section 189a, of the Act, the
Commission has decided to modify
slightly its position about not applying
the ex parte rule (§ 2.780) and
separation of functions requirements
(§ 2.719) to the temporary operating
licensing proceeding,

The Commission's position, as set
forth in § 2.305 of the final rule, is that,
for the purpose of expeditiously acting
on the petition for a temporary operating
license, it continues to believe that it
may need to communicate with its staff.
However, oral communications between
the Commission's staff and the
Commissioners, members of their
immediate staffs, or other NRC officials
who advise the Commissioners, in the
exercise of their quasi-judicial functions,
on the merts of any substantive matter
at issue in the temporary operating
licensing proceeding will be distilled
promptly in & fair, written summary,
placed in the Commission's Public
Document Room, and quickly made
available to the parties in the
proceedings. A co;:{ of any written
communication will also be placed in
the Public Document Room and,
similarly, quickly made available. These
procedures will not apply to
communications not prohibited by 10
CFR 2.780, such as status reports and
discussions about generic health or
safety problems.

Turning to the issue of
communications from persons outside
the Commission about substantive
matters at issue in a temporary
operating licensing proceeding, the
Commission believes that the comments
above as to the need for
communications with the staff do not
apply with equal force to
communications with parties outside the
Commission. Thus, the prohibitions of
§ 2.780 apply in the latter case.
Therefore, the Commission will not
entertain ex parte communications in
this context, and persons outside the
Commission wishing to communicate
with the Commission will be required to
use the normal comment procedures
outlined in the final rule. If oral or
written communications do occur,
however, they will be treated using the
procedures described in this comment
response. The parties will be afforded
an additional opportunity to comment to
the extent that informal contracts do
take place as described above, and such
contacts provide significant new data or
argument which the Commission
proposes to rely upon in making its
decision.

B. Emergency Planning

Section 50.57(d)(2) of the proposed
rule provided, among other things, that
the initial petition for a temporary
operating license may be filed after the
filing of a State, local or utility
emergency prepardness plan for the
facility.

Comments. Emergency planning was
also a controversial topic. One

commenter supported the proposed rule.
This commenter first noted that the
proposed rule does not directly address
emergency planning requirements.
Citing Cong. Rec. E 5057 and E 5060-61
(Dec. 10, 1982), the commenter then
stated that the proposed rule is
consistent with the legislation’s history
and with existing § 50.47(d).

Three commenters opposed the
proposed rule. One commenter argued
that the final rule should (1) explicitly
state that a full Commission review of
on-site and off-site emergency
preparedness is-a necessary prerequisite
for issuance of a temporary operating
license, (2) explains how the
Commission will conduct its review, and
(3) should set forth explicitly that the
findings of the Federal Emergency
Management Agency (FEMA), called for
under § 50.47(a)(2), also must be
received and evaluated by the
Commission before it considers issuance
of the temporary operating license.

Another commenter stated that NRC's
existing regulations require the adoption
of a local off-site radiclogical emergency
response plan and that, in the absence
of such a plan, no operating license
could be issued simply on the basis of a
utility plan. The commenter argued that,
to the extent that the new § 50.57(d) is
contrary to that existing regulatory
requirement, the tempt to issue a
temporary operating license would be
directly at odds with the unavoidable
fact that no operating license could be
issued where no local off-site emergency
plan exists, Thus, the “extraordinary
remedy” of the temporary operating .
license would be useless and any
altempt to use it would only result in a
greater degree of litigation—not the
expeditious licensing of a nuclear
facility whose future is certain.

A third commenter argued that the
proposed rule should specifically require
(1) the filing of an off-site plan, (2) a
finding that such a plan ige
implementable, and (8) require the
performance of an acceptable exercise
before operation above 5 percent power.

Response. The Commission believes
that the proposed rule need not be
modified. Neither the text of section 192
itself nor the legislative history cited by
the commenters prohibits the
Commission from applying 10 CFR
50.47(d) to temporary operating licenses
for fuel loading and operation under 5
percent power, Further, more is involved
in its decision to grant or deny a
temporary operating license than, under
new § 50.57(d)(2), the simple filing of a
State, local, or utility emergency
preparedness plan for the facility. Before
the Commission can grant such a
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license, it must determine, inter alia,
that “all requirements of law, other than
the conduct or completion of any
required hearing on the final operating
license, are met" and that, “in
accordance with such requirements,
there is reasonable assurance that
temporary operation of the facility, in
accordance with the terms and
conditions of the license, will provide
adequate protection to the public health
and safety and the environment.” This
means that 10 CFR 50.47(d) will apply to
temporary operating licenses for fuel
loading end operation under 5 percent
power, and that § 50.47(a) will apply to
temporary operating licenses for
operation over 5 percent power. The
Commission believes that it is
unnleff:essary to repeat this in the rule
itse

C. Deadline for Requesting a Temporary
Operating License

The proposed rule provided in § 2.301
that, because NRC's authority to issue
new temporary operating licenses
expires on December 31, 1983, an
applicant seeking such &' license must
file its written petition by November 23,
1983.

Comments. Two commenters stated
that the proposed filing deadline date is
too near the expiration of NRC's
authority to allow for publication of the
petition in the Federal Register, for full
response 1o the petition by interested
persons, and for a fair and reasoned
decision by NRC based on the
information before it. One commenter
therefore requested that the Commission
change the deadline for filing a petition
to October 15, 1983, and a second to
October 1, 1983,

Response. ‘The Commission agrees
with the commenters that a more
reasonable deadline date is needed for
the filing of the applications, to include
more time for its decision and to make
more time available for the necessary
procedural steps. The Commission
debated whether to include a deadline
based on a fixed amount of time before
the applicant's need date, thereby
guaranteeing adequate time for the
necessary staff and Commission
reviews. However, because its authority
‘to issue a temporary operating license
will expire relatively soon, it decided to
sel a fixed and certain date. The
deadline of November 23, 1983 in
§ 2.301(a) has been changed to
November 14, 1983, thereby allowing
more time for the requisite activities and
decisions. (See discussion below for
additional reasons for extending the
deadline.) It should be noted that
proposed legislation is pending in
Congress which would extend the

Commission's authority to issue
temporary operating licenses to
September 30, 1985. {See H.R. 96-103,
Part 2, at 1 and 17.) If the legislation is
enacted, this rule will be changed

accordingly.
D. Affidavits and Responsive Affidavits

The proposed rule provided for the
filing of a petition by an applicant,
accompanied by affidavits, and for
responsive affidavits by interested
parties. §§ 2,301, 2.302, 2.304, and
50.57(d}(3). Proposed §§ 2.303 and
50.57(d)(4) also provided that any person
may file affidavits in support of, or in
opposition to, the petition within 30 days
after the publication of such notice in
the Federal Register. This language is
identical to that found in amended
section 192a. of the Act. These
provisions proved somewhat
contentjious and elicited various
comments in four areas,

1. Possible NRC Staff Responsive
Affidavils

Comment. One commenter noted that
the staff is not required to file affidavits
and stated that the final rule should
specifically state whether or not the
staff would file any documents (except
the Safety Evaluation Report). The
commenter also argued that, if the staff
does file responsive affidavits,
interested parties—including both the
applicant and intervenors—should be
permitted to respond to those affidavits,

Response. The Commission has
rejected the comment. The staff may or
may not wish to file a responsive
affidavit under §§ 2.303, 2.304, and
50.57(d). It is not required to file one,
though, if it does, it is required, just as
any other party, to serve it on the parties
to the proceeding.

As a separate matter, the Commission
has clarified in §§ 2.303 and 2.304 that
“responsive affidavits" can be filed
either in support of or in opposition to
:he petition for a temporary operating

icense.

2. Thirty-day Response Period

Comments. The same commenter
pointed out that the 30-day response
period may not allow interested persons
a real opportunity in some
circumstances to participate in the
temporary operating licensing
proceeding. The commenter requested
that the final rule should provide
explicitly that the 30-day period for the
filing of responsive affidavits may be
extended where justified by factors such
as the number or complexity of issues
raised by the petition or the length of the
affidavits involved.

In this same vein, another commenter
requested the Commission either to
forbid the applicant from submitting
affidavits and other material in support
of its application during the 30-day
comment period (thereby perhaps
flooding the Commission with
supporting affidavits on the last day of
the comment period and precluding
public comment thereon) or to extend
the comment period to allow 30
additional days in which post-
application submissions by the
applicant may be rebutted.

A third commenter believed it a
mistake, as a matter of policy, that
§ 2.711, involving extensions and
reductions of time limits, would apply,
and requested the Commission to
prescribe specifically the time within
which a responsive affidavit may be
filed, as it has with respect to affidavits
in § 2.308.

Response. The three comments are
rejected. The regulation simply follows
the legislation which specifically
provides for the 30-day comment period.
The Commission expects an applicant to
submit all relevant supporting
information with its petition, to allow
the Commission and its staff time to
review that information and to provide
an adequate response time to the public.
Aside from the 30-day response period,
the Commission would apply § 2711 to
the extent it believes necessary in the
circumstances. It wishes to make clear
though, and has modified the final rule
accordingly, that the last 30-day
response period will be initiated only
after the applicant has filed its last
document which provides substantive
data or argument material to the
granting of its application. If the
applicant files such additional
documents after it has filed its petition,
these and the petition will be renoticed
in the Federal Register, for the purpose
of initiating a new 30-day period.

3. Responsive Affidavits: Material Facts
and Necessary Findings

In describing the contents of affidavits

that may be filed in response to a
etition for a temporary operating

Ecense. proposed § 2.304 provided that
such affidavits should state the
“material facts as to which it is
contended that there exists a substantial
issue regarding the issuance of the
temporary operating license."

Comments. A commenter requested
the Commission to make clear that an
opponent of the petition should be
required to make a prima facie showing
that the issues it seeks to raise involve
“significant safety issues specific to the
facility in question,” and, similarly,
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requested that the Commission amend
propesed § 2.304 to provide that the
responsive affidavits be limited to those
significant safety issues which have
been raised in the final operating
licensing proceeding.

Another commenter argued that the
affidavits should do no more than repeat
the contentions and the evidence at
issue in the concurrent Atomic Safety
and Licensing Board (ASLB) hearings,
stating its belief that the ASLB is the
proper forum to resolve the contentions
before it in the first instance and that it
would defeat the intent of Congress for
th;z Commission to duplicate the ASLB's
roie,

Response. Both requests are rejected.
The Commission believes that the
prescribed standard is restrictive
enough, considering the informal nature
of the hearing. Any higher standard
would cast the proceeding in the mold of
an adjudicatory, trial type hearing. With
respect to the second point raised by the
commenter, the Commission expects
that most and perhaps all of the
responsive affidavits will involve
significant safety issues previously
raised; nevertheless, it does not wish to
preclude anyone from raising new safety
issues, if these concern material facts
that are relevant to issuance of the
temporary operating license and that
must be resolved before the Commission
can make the requisite three findings in
§ 50.57(d)(5).

4. Deadline on Commission Action.

On a related matter, proposed § 2.303
provided that the Commission will act
“as expeditiously as possible"” following
the receipt of responsive affidavits to
reach a determination on the petition.

Comment. A commenter argued that
the Commission impose upon itself
deadline of December 31, 1883, for
acting on such petitions.

_Response. The request is rejected. The
Commission has moved the applicant's
deadline for submitting its petition to
October 15, thereby allowing everyone,
including itself, time to take the
necessary aclions and to make the
requisite decisions.

E. Definition of Requirements of Law

Proposed § 50.57(d)(5) set forth the
findings that the Commission must make
lo issue or, subsequently, to amend a
'emporary operating license, The first
required finding is that “in all respects
othep thup the conduct or completion of
any required hearing, the requirements
of law are met."

Comment. A commenter noted that
this provision simply repeats the
:;nauage ot amended section 192b.{i) of

€ AcL. The commenter requested that

the final rule make clear that the
requirements of law include the Act,
other applicable statutory provisions
regarding nuclear power, and the NRC's
regulations, particularly those in 10 CFR
Part 50, promulgated pursuant to those
laws.

Response. The request is rejected. The
cited provision appears in many places
in the Commission's regulations, e.g.,

§ 50.12{a). It is clear that the phrase
refers to all applicable statutes and
regulations.

F. Public Disclosure

The proposed rule excluding § 2.790
from being applied to a temporary
operating licensing proceeding. That
section provides, among other things,
that NRC documents, in general, will be
made available for inspection and
copying. )

Comment. A commenter argued that
the Commission had made no attempt to
justify exempting NRC documents
concerning temporary operating licenses
from disclosure and that the policy
reasons behind the requirements of
public disclosure embodied in § 2.790
should apply with equal or greater force
to a temporary operating licensing
proceeding.

Response. The comment is accepted.
The Commission sees on valid reason
for exempting NRC documents
concerning temporary operating licenses
from disclosure under the provisions of
§ 2.790.

G. Availability of Information

Proposed § 2.305(b) excluded NRC's
rules regarding discovery from being
applied to & temporary operating
licensing proceeding. Instead, proposed
§ 2.302 provided for exchanges of
information limited to affidavits,
exhibits, and a list of documents relied
upon to support the facts stated in the
affidavit. The documents themselves
would be made available only at a
particular location.

Comment. A commenter stated that
this list of documents may not provide
adequate information to interested
parties and requested that the rules
should provide an expeditious
mechanism by which interested parties
can obtain documents, other than those
listed by the applicant, which are
important to the issues involved.

Response. The request is rejected. The
Commission expects the applicant to
submit or refer to all the necessary
information for it to make an informed
decision and for the public to be able to
comment reasonably. Thus, all
supporting documentation shall be
available for inspection. Failure of the
applicant do do so will result in denial

of its application. (See also the response
at paragraph D(2) above.) The
commenter's request is simply another
way of saying that it would like some
form of discovery. Though the request
appears reasonable, at first glance, the
attendant administrative requirements
would be too complex and would
conflict with the need for expeditious
proceedings.

H. Oral Argument

Proposed § 2.308 provided that,
ordinarily, informal procedures will be
used to resolve particular issues as they
arise, i.e., ordinarily formal adjudicatory
procedures would not be used,

Comments. A commenter requested
that the final rule provid that the
Commission will not deny an
application for a temporary operating
license without first giving the applicant
a chance to make an oral presentation to
the Commission.

Another commenter requested that the
final rule should provide the
Commission with discretion to order

* oral argument, where a major legal issue

might be in controversy and the
Commission would benefit from hearing
parties” views on the matter and where
the parties, having filed extensive
affidavits, might comment orally on each
other’s filings.

A third commenter requested that the
Commission delete the term “ordinarily™
from the final rule, arguing that section
192b. provides that the requirements of
section 189a. of the Act “shall not apply
to the issuance or amendment of a
temporary operating license" and that,
therefore, Congress clearly intended that
the Commission not use formal
adjudicatory procedures in the issuance
of temporary operating licenses.

Response. The three requests are
rejected. Section 2.308 as proposed
contained ample flexibility for the .
Commission to order oral argument, if it
believes that it is necessary to the
proper disposition of the proceeding.
Moreover, under the legislation the
Commission retains authority to choose
among the procedures it wishes to apply
to a temporary operating licensing
proceeding. The term “ordinarily” was
added to show that the Commission
could use adjudicatory procedures to
resolve particular issues.

I Consideration of Comnussion
Findings in Finol Operating Licensing
Proceeding

Proposed § 2.306 provided that no
party shall argue the issuance or denial
of a temporary operating license in
support of its position in a proceeding
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for the issuance of a final operating
license,

Comment. A commenter requested the
Commission to clarify this provision to
provide that, while the issuance of such
a temporary operating license per se
may not be used by a party in support of
its position in a proceeding for the
issuance of the final operating license,
some Commission rulings contained in
the final order authorizing the issuance
of a temporary operating license may be
used by any party in the final operating
licensing proceeding.

Response. The request is rejected. A
presiding ASLB in a formal, on-the-
record adjudication should not be held
to the Commission's findings in a short
and expedited informal proceeding in
which the issues may not have been
fully briefed and argued.

J. Notification to the Commission

Proposed § 2.307 provided that any
party to a hearing required pursuant to
section 189a. of the Act shall promptly
notify the Commission of any
information that the terms and
conditions of the temporary operating
license are not being met or that those
terms and conditions are not sufficient.

Comment. A commenter requested
that the Commission require that such
notice be made by affidavit and that it
be accompanied by a statement of the
material facts supporting the assertion.
The commenter also requested that this
provision afford the licensee an
opportunity to respond by affidavit to
any information provided to
Commission pursuant to.this provision.

Response. The request is accepted in
part. The Commission agrees that a
notification under § 2.307 should be
accompanied by a statement of material
facts and that a holder of a temporary
operating license should be able to
respond. Section 2.307 has been changed
accordingly. The Commission, however,
has rejected the request that the
notification and response take the form
of affidavits, because this requirement
would add unnecessary formality.

K. Duration of License

Proposed §§ 2.301 and 50.57(d) (1) and
(7) provided, among other things, that
the Commission will limit the duration
of a temporary operating license or an
amendment to & “specified time."

Comment. A commenter stated that
the specified time should in all cases be
the date a full operating license is
issued, arguing that issuance for a
duration less that the time of the
issuance of a full power operating
license would only create a need to
amend the license solely for the purpose
of extending its duration,

Response, The reques! is rejected. The
Commission agrees with the commenter
that it could issue a temporary operating
license that would continue in effect
until a full power operaling license is
granted. The proposed section would
not have barred the Commission from
doing so. However, the rule does
provide the Commission with the
flexibility to issue the temporary
operating license for a shorter time, if
particular circumstances indicate that
that is desirable or necessary.

I1L. Final Rule
A. Framework

A person applying for an operating
license for a nuclear power plant, which
is licensed under sections 103 or 104b. of
the Act and as to which a hearing is
otherwise required under section 189a.
of the Act, could apply for a temporary
operating license, pending final action
by the Commission on the application
for the final operating license. The
temporary operating license for the
facility would authorize fuel loading,
testing and operation at a specific power
level to be determined by the
Commission. The initial petition would
have to be limited to power levels not to
exceed 5 percent of the nuclear
facililty's rated full thermal power, and
the Commission could not initially
authorize a higher power level. After the
temporary operating license is issued,
the licensee may file one or more
additional petitions with the
Commission to allow facility operation
up to full power in staged increases in
power level beyond the initial § percent
limitation. All authorizations for
temporary operating licenses under
section 192 and these implementing
regulations must be pursuant to a vote
and a final order of the Commission
itself and cannot be delegated to the
NRC staff. The authorizations
themselves lie within the discretion of
the Commission. This means, among
other things, that the Commission in a
temporary operating license would
authorize both a given power level and
the time it deems appropriate for
operation at that level before issuance
of the full power license.

The present authority and procedures
in § 50.57{c) of the regulations (under
which & presiding ASLB may, on motion,
and after a decision based on the
evidentiary record or upon agreement of
the parties to the contested proceeding,
authorize the issuance of a fuel load or
low-power and testing license) remain
available and are not affected at all by
these regulations implementing section
192 of the Acl. Thus, temporary
operating licensing authority is not

coupled to the present § 50.57(c), and a
licensee proceeding under § 50.57(c)
may also proceed separately under

§ 50.57(d) without any rights being
waived under § 50.57(c). If a licensee
already has a low power license and
wishes to go 1o higher or full power
using the temporary operating license
procedure (that is, it wants to translate
its low power authority under § 50.57(c)
to low power authority under § 50.57(d)
and then to go 1o higher power under

§ 50.57(d) for some specified time
period), it need simply petition the
Commission for an initial temporary
operating license. In its petition it should
show that it is in satisfactory
compliance with § 50.57(d) and that the
temporary operating license for low
power would be in all respects the same
as or more restrictive than the low
power license. Although the
Commission does not wish to require
pro forma acts, a licensee in the
situation described above should show
that the time periods and authorized
power level for both types of licenses
are compatible. Additionally, if the
licensee wishes the Commission to act
more quickly and to simplify the
Commission’s considerations, it may
want to show that the parties affected
by this situation (ordinarily the parties
in the proceeding under § 50.57(c)) have
not waived their rights and agree 1o its
proposed course of action; consequently,
to make sure that there truly is an
agreement and that everyone's rights are
being protected, in these circumstances
the Commission expects the licensee 1o
demonstrate to it (under the procedures
described in § 2.301 et seg.. described
later) that affected parties were on
notice of and have not objected to the
licensee's proposed action. The licensee
need not make such a showing:
however, if it does not wish to or can
not make such a showing, though the
Commission may still issue the
temporary operating license, it may have
to use additional procedures to make its
decision.

In delineating the circumstances
under which petitions may be filed and
conditions under which the Commission
may exercise its authority, ithas
carefully followed the prescriptions in
section 11 of Pub. L. 97-415. These
provisions are reflected in the
amendments to Parts 2 and 50. In
essence, these amendments would
establish a detailed procedural
framework for considering and issuing
temporary operating licenses. Section
192, as amended, and its accompanying
legislative history clearly contemplate
that the procedural framework is both
useful and needed to govern the
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Commission’s actions in exercising the
new authority and to preserve for the
public its right to participate in licensing
decisions,

B. Final Subpart Cto 10 CFR Part 2—
“Procedures Under Section 192 for the
Issuance of Temporary Operating
Licenses™

Subpart C provides all of the
necessary procedural guidance on
requests for, and Commission
authorization of, temporary operating
licenses. Briefly, subpart C provides:

* For the application for a temporary
operating license or for an amendment
to that license to be filed in the form of a
written peltition, The written petition
with supporting affidavits, must be
served on all parties to the proceeding
for the issuance of the final operating
license, J

* The initial petition must be limited
to power levels not to exceed 5 percent
of rated full thermal power. After the
issuance of the femporary operating
license, the licensee may file and serve
subsequent petitions to amend the
temporary operaling license by
incremental increases in power levels in
excess of the initial 5 percent limitation.
Fach new petition can request only one
incremental increase.

* The subpart provides general
guidance on the contents and
requirements for affidavits which may
be filed in support of or in opposition to
petitions for the issuance, or the
amendment, of temporary operating
licenses.

* The Commissioners and their
advisors will be able lo communicate
with the regulatory staff, provided that
summaries of such communications, if
oral, and copies of such
communications, if written, are promptly
made available to the parties and the
public,

* The final rule provides for prompt
publication of notices of petitions for
lemporary operating licenses as well as
for amendments to such licenses and
also provides for a 30-day period for
public comment for each se! of
applicant’s filings which provides
substantive data or argument material to
the granting of its application. The
notice will inform interested persons
aboul the way they can obtain access to
the petition and its supporting affidavits.
Such access is needed so that such
persons might, as the rules also provide,
file and serve responsive affidavils to
the petition.

* The final rule does not specily a
lime after the 30-day public comment
period for Commission action on the
petition. In keeping with the purpose of
the temporary operating license

authority, the rule provides that the
Commission will act as expeditiously as
possible on petitions for temporary
operating licenses and for amendments
to such licenses.

* Issuance of a temporary operating
license or an amendment must be
pursuant to a final order of the
Commission itseif, which recites the
reasons called for in section 192 of the
Actand in § 50.57(d) of the regulations.
As called for by the legislation, the
order would be transmitted upon its
issuance to the Committees on Interior
and Insular Affairs and Energy and
Commerce of the House of
Representatives and the Committee on
Environment and Public Works of the
Senate, The final order of the -
Commission would be subject to judicial
review under section 189b. of the Act.
As discussed before, pursuant to the
legisiation, the requirements of section
189a. of the Act would not apply to the
issuance or amendment of a temporary
operating license. Thus, the legislation
authorizes the Commission to use
procedures other than formal
adjudicatory procedures in issuing a
lemporary operating license. In this
regard, the Commission will develop
informul procedures case-by-case to
resolve particular issues as they arise.

* The final rule restates the
procedural constraints in section 192 to
assure that the issuance of a temporary

" operating license does not prejudge the

outcome of the licensing hearing for the
final operating license for that nuclear
power plant or prejudice the rights of
any party to the hearing to raise any
proper issue in that hearing and to have
that issue decided.

* As discussed above, the rule
requires, as does section 192, that any
party to the final operating license
hearing, or any licensing board member
conducting the hearing, promptly notify
the Commission about any information
made available as part of that hearing:
(1) That the terms and conditions of the
temporary operating license are not
being met or (2) that they are insufficient
to provide reasonable assurance that
operation of the facility during the
period of the temporary operating
license will provide adequate protection
to the public health and safety and to
the environment. The notification must
be accompanied by a statement of
material facts supporting the assertion,
and it must be served on all the parties
to the proceedings.

* The rule states that a temporary
operaling license is subject to
modification, suspension or revocation,
or to the imposition of civil penalties
pursuant to sections 186 and 234 of the
Act and subpart B of 10 CFR Part 2.

* Finally, the Commission notes that,
pursuant to section 192d. of the Act, it
will exert its best efforts to adopt
appropriate administrative remedies to
minimize the need for the issuance of
temporary operating licenses. This is in
keeping with the conferees’ agreement
in the Conference Report that a
temporary operating license should be a
“last resort remedy, to be employed only
when no other alternative is available.”
Conf. Rep. No. 97-884, 97th Cong., 2d
Sess. at 36 (1982). The Commission will
also ensure that any administrative
remedies it adopts will not themselves
infringe upon the right of any party to &
full and fair hearing under the Act, again
in keeping with the conferees’
expectations. /d. And, lastly, the
Commission will notify the Committees
on Interior and Insular Affairs and
Energy and Commerce of the House of
Representatives and the Committee on
Environment and Public Works of the
Senate of all administrative remedies it
proposes to adop!, also in keeping with
the conferees’ intentions. Jd.

C. Final § 50.57(d) of 10 CFR Part 50

Under the final rule, new § 50.57(d)
would be added to reflect the substance
of the temporary operating licensing
authority granted by Pub. L. 97-415 and
the special provisions which must be
satisfied before the Commission
exercises this authority. Pursuant to
section 11 of that law and § 50.57{d), the
following requirements would be
applicable to a petition for and the
issuance of a temporary operating
license and amendments to that license:

* A petition for the issuance of a
temporary operating license could not
be filed with the Commission until the
Advisory Committee on Reactor
Safeguards (ACRS) report, the NRC
staff's initial safety evaluation report
(SER) and the staff's supplement to this
report [SSER) prepared in response to
the ACRS repart for the plant, the NRC
staff's final environmental statement,
and. as discussed above, a State, local
or utility emergency plan have been
filed.

* The initial petition for a temporary
operating license and amendments to
that license would be handled as
described above.

* After the issuance of a temporary
operating license, subsequent petitions
from the utility for increased power
levels, notice and pubic comment
periods on each new petition, and the
determinations by the Commission
called for by section 192 {and
implemented in this new § 50.57(d))
would be required before the
Commission could allow operation at
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power levels beyond the initial 5 percent
low-power testing level.

* Before issuing a temparary
operating license or amending the
license to allow operation at an
increased power level, NRC must
provide notice of the request for such
authority and a 30-day period for public
comment,

* Upon the expiration of the 30-day
comment period, the Commission could
issue the temporary operating license, or
amend the license to allow temporary
operation at a power level in excess of
the initial license limitation, as the case
may be, if the Commission itself
determined that: (1) All requirements of
law, other than the conduct or
completion of any required hearing on
the final operating license, are met; (2) in
accordance with such requirements,
there is reasonable assurance that
temporary operation of facility, in
accordance with the terms and
conditions of the license, will provide
adequate protection to the public health
and safety and the environment; and (3)
denial of the temporary operating
license will result in delay between the
time when the facility is sufficiently
completed, in the judgment of the
Commission, to permit issuance of the
temporary operating license, and the
time when a final operating license for
the facility would otherwise be issued.
For a petition to amend the temporary
operating license to permit operation at
a power level in excess of 5 percent of
the facllity's rated full thermal power.
the Commission's findings must, of
course, be directed to operation at the
increased power level which would be
authorized by the amendment.

* Any final Commission order
authorizing the issuance of a temporary
operating license pursuant to section 192
{.e., as distinguished from an order
which may be issued by a presiding
ASLB under paragraph (c) of § 50.57) of
the Act must recite with specificity the
reasons justifying the findings required
by that section and § 50.57(d). The order
mus! be sent upon Issuance to the
Committees described above.

* The temporary operating license
would contain such terms and
conditions as the Commission may deem
necessary, including the duration of the
license and any provision for its
extension,

¢ The Commission would suspend the
temporary operating license if it finds
that the applicant is not prosecuting the
application for the final operating
license (and on which a hearing under
section 189a, is being conducted) with
due diligence. The Commission could. of
course, suspend the license for other

reasons, such as in the interest of public
health and safety.

* As discussed above, the
Commission also wishes to note that
section 192 provides that the
Commission’s authority to issue new
temporary operating licenses will expire
on December 31, 1883, Since the
Commission cannot issue new
temporary operating licenses after
December 31, 1883, it expects any
licensee that wishes to apply for such a
licensee to do so before November 14,
1983, to allow it to act before its
authority expires. See § 2.301. Licensees
should also note that their licenses will
not expire on that date; section 182
simply states that the Commission's
authority to issue a8 new temporary
operating license will expire on
December 31, 1883, It is also clear that
the Commission retains its authority to
suspend the temporary cperating
license, if it finds that the applicant is
not prosecuting its application for the
final operating license with due
diligence. See § 2.306. Finally, where the
Commission has issued a new
temporary operating license before
December 31, 1883, and, subsequently,
the licensee requests an amendment to
that license, this provision does not
preclude the Commission from
amending that license after December
31, 1983.

Paperwork Reduction Act Statement

This rule containg no new or amended
requirements for recordkeeping,
reporting, plans or procedures,
applications or any other type of
information collection reviewable by the
Office of Management and Budget under
the Paperwork Reduction Act.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1880, 5 U.S.C. 605(b),
the Commission cerlifies that this rule
does nol have a significant economic
impact on a substantial number of small
entities, This rulé affects only the
licensing and operation of nuclear
power piants. The companies that own
these plants do not fall within the scope
of the definition of “small entities" set
forth in the Regulatory Flexibility Act or
the Small Business Size Standards set
out in regulations issued by the Small
Business Administration at 13 CFR Part
121. Since these companies are
dominant in their service areas; this
final rule does not fall within the
purview of the Act.

Regulatory Analysis

The Commission has prepared a
Regulatory Analysis on these
smendments, assessing the costs and

benefits and resource impacts. It may be
found in SECY-83-16, 16A and 16B, and
examined at the address indicated
above.

Accordingly, pursuant to the Atomic
Energy Act of 1954, as amended, the
Energy Reorganization Act of 1874, as
amended, and sections 5562 and 553 of
Title 5 of the United States Code, the
following amendments to 10 CFR Parts 2
and 50 are published as & document
subject to codification.

List of Subjects
10 CFR Part 2

Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,
Environmental protection, Nuclear
materials, Nuclear power plahts and
reactors, Penalty, Sex discrimination,
Source material, Special nuclear
material, Waste treatment and disposal.

10 CFR Part 50

Antitrust, Classified information, Fire
prevention, Incorporation by reference,
Inter-governmental relations, Nuclear
power plants and reactors, Penalty,
Radiation protection, Reactor siting
criteria, Reporting requirements.

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

1. The authdrity citation for Part 2 is
revised to read as follows:

Authority: Secs. 161,181, 83 Stal. 848, 953,
as amended (42 U.S.C. 2201, 2231}; sec. 18, as
amended, Pub. L. 87-615, 76 Stat. 400 (42
U.S.C. 2241); sec. 201, B6 Stal. 1242, as
amended (42 U.S.C. 5841); 5 U.S.C. 552.

Section 2.101 also issued under secs. 53, 62
63, 81, 103, 104, 105, 88 Stal. 930, 9§32, 933, 935,
036, 937, 938, as amended (42 U.S.C. 2073,
2002, 2003, 2111, 2133, 2134, 2135); sec, 102,
Pub. L. 91-190, 83 Stat. 853, as amended (42
U.S.C. 4332); sec. 301, 58 Sta. 1248 (42 US.C.
5871). Sections 2.102, 2.103, 2104, 2105, 2.721
also issued under secs. 102, 103, 104, 105, 183
189, 68 Stat. 938, 937, 938, 854, 055, as
amended (42 U.S.C. 2132, 2133, 2134, 2135,
2233, 2239). Section 2.105 also issued under
Pub. L. 97415, 96 Stat. 2073 {42 U.S.C. 2239].
Sections 2.200-2.200 also issued under secs
166, 234, 68 Stat. 955, 83 Stat, 444, a8 amended
(42 U.S.C. 2238, 2282); sec. 208, 88 Stat. 1246
(42 U.S.C. 58406), Sections 2.300-2.309 also
issued under Pub. L. 97-415, 86 Stal. 2071 (42
U.S.C. 2133}, Sections 2.600-2.606 plso {gsued
under sec. 102, Pub, L. 61-190, 83 Stat. 853 as
amended {42 U.S.C. 4332). Sections 2.7004.
2719 also issued under § U,S.C, 354, Secllu_ns
2754, 2.760, 2.770 also issued under 5 US.C.
857, Section 2.780 also issued under sec. 103,
68 Stat. 836, as amended (42 U.S.C. 2133) and
5 11.5.C. 552. Sections 2.800 and 2.808 also
issued under 5 U.S.C. 553. Section 2.809 also
issued under 5 U:5.C. 553 and sec. 20, Pob. L
85-258, 71 Stat. 579. as amended (42 usc
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2039). Appendix A also issued under sec. 8,
Pub. L. 91-580, 84 Stat 1473 (42 US.C. 2135).

2. A new subpart C is added 10 10 CFR
Part 2 to read as follows:

Subpart C—Procedures Under Section 192
for the Issuance of Temporary Operating
Licenses

Sec

2300 Scope of subpart.

2301 Filing of petition and sccompunying
affidavits.

Contents of affidavits.

Notice of petition.

Responsive affidavits,

Commission authorization.

Hearing on final operating license.

Notification to the Commission.

Use of informal procedures.

Enforcement.

Subpart C—Procedures Under Section
192 for the Issuance of Temporary
Operating Licenses

§2.300 Scope of subpart.

This subpart prescribes the
procedures for issuing a temporary
operating license and specifies the
lramework for Commission
determinations. These procedures apply
in any proceeding where an applicant
has applied for a final operating license
for a utilization facility (licensable under
sections 103 of 104b. of the Atomic
Energy Act (Act) and otherwise
requiring a licensing hearing pursuant to
section 189a.) and the applicant,
pursuant to section 192 of the Act and
§ 50.57(d) of this chapter, petitions the
Commission for a temporary operating
license authorizing fuel loading, testing,
and initial low power operation (ar for
an amendment to a temporary operating
license authorizing operation at an
increased power level), pending action
by the Commission on the application
for the final operating license.

§2.301 Filing of petition and
accompanying atfidavits.

(a) Before November 14, 1983, an
applicant for an operating license may
file a written petition for a temporary
operating license with the Commission
for each such facility. At the same time
that the applicant files with the
‘Commisaion for its temporary operating
!icense, it must serve the petition,
including the accompanying affidavits,
on all parties to the proceeding for the
suance of the final operating license.
The applicant may file any such petition
alany time after the documents called
for by section 192 of the Act and
§ 50.57(d) of this chapter are issued.

(b) The initial petition for a temporary
Operating license for each such facility
shall, in accordance with section 102 of
lhe’Act and § 50.57(d) of this chapter, be
limited initially to a specified time and

2.302
2.303
2304
2.305
2.300
2.007
2308
2.309

to a power level not to exceed 5 percent
of the facility’s rated full thermal power
for that specified time. After the
Commission issues a temporary

* operating license for any such facility,

the licensee may file subsequent
petitions with the Commission, using the
procedure described in paragraph (a),
which request the Commission to amend
the temporary operating license to allow
facility operation at incremental stages
beyond the initial 5 percent level for
specified times, up to and including
operation at full power, pending
completion of the proceeding on the
final operating license.

(c) The Commission has full discretion
to determine the initial power level up to
5 percent and the incremental increases
in power levels it will authorize and the
period for which the authorization is
granted. It will not grant a temporary
operating license or an amendment to
that license for a period lasting beyond
the date the final operating license is
framedz and the temporary operating
icense and any amendments to that
license will expire when the final
operating license is issued.

§2.302 Contents of affidavits.

The applicant’s petition for a
temporary opemtln? license or an
amendment to that license shall be
accompanied by an affidavit or
affidavits setting forth the specific facts
upon which the petitioner relies to
justify issuance of the temporary
operating license or the amendment to
that license. Any such affidavit and any
affidavit filed in response shall state
separately the specific facts and
arguments and include the exhibits upon
which the person relies. The facts
asserted in any affidavit filed shall be
sworn to or affirmed by persons having
knowledge of thoge facts, and a
statement to this effect shall
affirmatively appear in the affidavit.
Except under unusual circumstances,
such persons should be those who
would be available to substantiate
orally the facts asserted, as the
Commission deems appropriate. Any
such affidavit shall be accompanied by
a list of documents relied on to support
the facts stated in the affidavit and such
documents shall be or have been
provided to the Commission so that they
can be made available for inspection.

§2.303 Notice of petition.

(a) The Commission will promptly
publish notice of each petition for
issuance of a temporary operating
license and any subsequent petitions for
amendments to that license in the
Federal and is such trade or
news publications as the Commission

.-

deems appropriate in order to give
reasonable notice to persons who might
have & potential interest in the grant of
such a temporary operating license or an
amendment to that license. The notice
will inform such persons of the
arrangements for their access to the
petition and supporting affidavits. Any
person may file responsive affidavits in
support of, or in opposition to, the
petition within 30 days after the
publication of such notice in the Federal
Register. The Commission thereafter
will act as expeditiously as possible to
reach a determination on such petitions.

(b) If, after it has filed its petiton, the
applicant files additional documents
which provide substantive data or
argument material to the Issuance of its
temporary operating license, these and
the petition will be renoticed to initiate
a new 30-day period.

§2.304 Responsive atfidavits.

Responsive affidavits in support of an
application for a temporary operating
license shall be accompanied by a short
and concise statement of the material
facts which support the issuance of that
license. Responsive affidavits in
opposition to the petition shall be
accompanied by a short and concise
statement of the material facts as to
which it is contended that there exists a
substantial issue concerning the
issuance of the temporary operating
license or an emendment to that license.
Any responsive affidavit and any
accompanying statement shall be served
on all parties to the proceeding for the
issuance of the final operating license.
Any document referenced in support of
a responsive affidavit shall be or have
been provided to the Commission so
that it can be made available for

inspection.

§2.305 Commission authorization.

(a) Issuance of a temporary operating
license or an amendment to that license
shall be pursuant to a final order of the
Commission itself which recites the
reasons for such authorization as called
for in section 192 of the Act and
§ 50.57(d) of this chapter.

(b) The requirements of section 189a.
of the Act with respect to the issuance
of or an amendment to a utilization
facility license shall not apply to the
issuance of or an amendment to a-
temporary operating license. Except as
provided in paragraphs (b) (1) and (2) of
this section, Subparts A and G of this
part, shall not apply.”

(1) Sections 2.701, 2.702, 2.708-2.713,
2.758, 2.772, and 2.790 of subpart G of
this part shall apply to the consideration
of a petition for the issuance of or an




46498

Federal Register / Vol. 48, No. 199 / Thursday. October 13, 1983 / Rules and Regulations

amendment to such a temporary
operating license;

(2) That portion of § 2.780 of Subpart
G of this part which prohibits
communications with persons outside
the Commission shall apply.
Communications between the
Commissioners, their immediate staffs
and other NRC officials who advise the
Commissioners in the exercise of their
quasi-judicial functions, and the
regulatory staff, shall be permitted,
Copies of any such written
communications and summaries of any
such oral communications, excep!
communications not prohibited by
§ 2.780, shall be placed promptly in the
public document room and served on the
parties to the proceedings.

§2.306 Hearing on final operating license.

(a) Issuance of a temporary operating
license under section 192 of the Act and
§ 50.57(d) of this chapter shall not
prejudice the right of any party in a
proceeding for the issuance of the final
operating license to pursue properly
admitted issues in a hearing required
pursuant to section 188a. of the Act.
Failure to assert any ground for denial
or limitation of such a temporary
operating license shall not bar the
assertion of such ground in connection
with the issuance of a subsequent final
operating license. No party shall argue
the issuance or denial of a temporary
operating license by the Commission as
support for its position in a proceeding
for the issuance of the final operating
license.

{b) Any hearing on the application for
the final operating license for a facility
required pursuant to section 189a. of the
Act shall be concluded as promptly as
practicable. The Commission will
suspend the temporary operating license
if it finds that the applicant is nol
prosecuting the application for the final
operating license with due diligence.
The Commission may suspend the
license for other public health and
safety or common defense and security
reasons.

§2.307 Notification to the Commission

{a) Any party to a hearing required
pursuant to section 188a. of the Acton
the final operating license for a facility
for which a temporary operating license
has been issued under section 192 of the
Act and § 50.57(d) of this chapter, and
any member of the Atomic Safety and
Licensing Board (ASLB) conducting such
a hearing, shall promptly notify the
Commission of any information that:

(1) The terms and conditions of the
temporary operating license are not
being met; or that

{2) Such terms and conditions are not
sufficient to provide reasonable
assurance that operation of the facility
will provide adequate protection to the
public health and safety and to the
environment during the period of the
facility's temporary operation.

(b) The notification shall be
accompanied by a statement of material
facts supporting the assertion, and it
shall be served on all the parties to the
proceedings.

(¢) The holder of a temporary
operating license may respond to the
notification. Any response shall be
served on all the parties to the
proceedings.

§2.308 Use of informal procedures.

The Commission ordinarily will not
use formal adjudicatory procedures in
issuing a temporary operating license
and will develop informal procedures
case-by-case to resolve particular issues
as they arise.

§2.309 Enforcement.

The Commission may modify, suspend
or revoke a temporary operating license,
or impose a civil penalty pursuant to
sections 186 and 234 of the Act and
Subpart B of this parl.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

3. The authority citation for Part 50 is
revised to read as follows:

Authority: Secs. 103, 104, 161, 182, 183, 180,
189, 68 Stat. 936, 937, 948, 953, 954, 955, 956, as
amended, sec. 234, 83 Stat. 1244, as amended
(42 US.C. 2133, 2134, 2201, 2232, 2233, 2238,
2230, 2282): secs. 201, 202, 206, 88 Stal. 1242,
1244, 1246, as amended (42 U.S.C. 5841, 5842,
5846}, unless otherwise noted,

Section 50,7 also issued under Pub, L. 95~
6801, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851).
Sections 50.57(d), 50.58, 5091, and 50.92 also
issued under Pub. L. 97.415, 96 Stal. 2071, 2073
(42 U.S,C. 2133, 2239). Section 50.78 also
issued under sec. 122, 68 Stat. 938 (42 US.C,
2152). Sections 50.80-50.81 also fssued under
sec. 184, 68 Stal. 954, as amended (42 U.S.C.
2234). Sections 50.100-50.102 also issued
under sec. 186, 68 Stat. 8565 (42 U.S.C. 2236).

For the purposes of sec. 223, 68 Stal. 958, as
amended (42 U.S.C, 2273), §§ 50.10 (a). (b),
and (c), 50.44, 50.46, 50.48, 50.54, and 50.80(a}
are [ssued under sec. 161b, 68 Stal. 948, as
amended (42 U.S.C. 2201(b)); §§ 50.10 (b) and
(¢) and 50.54 are issued under sec. 161i, 68
Stat. 840, as amended {42 U.S.C. 2201()): and
§§ 50,55(e), 50.58(b), 5070, 50.71, 50.72, 50.73,
and 50.78 are {ssued sec. 1610, 88 Stat. 950, 83
amended (92 U.S.C. 2201(0)).

4. In § 50.57 of 10 CFR Part 50, a new
paragraph (d) is added to read as
follows:

§ 50,57 Issuance of operating

(d)(1) Temporary operating license.
An applicant for an operating license, in
a case where a hearing is required in a
pending proceeding for the final
operating license for a facility required
to be licensed under sections 103 or
104b, of the Act, pending final action by
the Commission on the application for
the final operating license, may petition
the Commission in writing, pursuant to
section 192 of the Act, to § 2.305 of this
chapter, and to this paragraph for (i) a
temporary operating license for the
facility authorizing fuel loading, testing,
and operation al up to 5 percent rated
full thermal power for a specified time
and (ii) an amendment to the temporary
operating license requesting for a
specified time an incremental increase
of the power level beyond that initially
granted by the Commission up to full
power. The Commission has full
discretion to determine the initial power
level up to 5 percent and the incremental
increases in power levels it will
authorize and the period for which the
authorization is granted. It will not gran!
a temporary operating license or an
amendment to that license for a period
lasting beyond the date the final
operating license is granted; and the
temporary operating license and any
amendments to that license will expire
when the final operating license is
issued,

(2) The initial petition for a temporary
operating license for each such facility
may be filed at any time after the filing
of:

(i) The report of the Advisory
Committee on Reactor Safeguards
(ACRS) required by subsection 182b. of
the Act;

(ii) The initial safety evaluation report
(SER) on the application by the
regulatory staff and the staff's first
supplement to the SER prepared in
response to the ACRS report;

(iii) The staff's final detailed
statement on the environmental impact
of the facility prepared pursuant to
section 102{2)(C) of the National
Environmental Policy Act of 1969; and

(iv) A State, local, or utility emergency
preparedness plan for the facility.

(3) Each petition for the issuance of a
temporary operating license, or for an
amendment to that license allowing
operation at a specific power level
greater than that authorized in the initial
temporary operating license, shall be
accompained by an affidavit or
affidavits setting forth the specific facts
upon which the petitioner relies to
justify issuance of the temporary
operating license or the amendment to
that license.
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(4) The Commission will publish a
notice of each such petition in the
Federal Register and in such trade or
news publications as it deems
appropriate to give reasonable notice to
any persons who might have a potential
interest in the grant of such & temporary
operating license or amendment. The
notice will inform such persons of the
arrangements for their access to the
petition and supporting affidavits. Any
person may file affidavits in support of,
or in opposition to, the petition within 30
days after the publication of such notice
in the Federal Register.

(5) With respect to any such petition,
the Commission may issue a lemporary
operating license, or subsequently
amend the license to authorize
lemporary operation at a specific power
level greater than that authorized in the
initial temporary operating license, as
determined by the Commission, upon
finding that:

(i) In all respects, other than the
conduct or completion of any required
hearing, the requirements of law are
mel;

(ii) In accordance with such
requirements, there is reasonable
assurance that operation of the facility
during the period of the temporary
operating license in accordance with its
lerms and conditions will provide
adequate protection to the public health
and safety and to the environment
during the period of temporary
operation; and

(iii) Denial of the temporary operating
license will result in delay between the
date on which construction of the
facility is sufficiently completed, in the
judgment of the Commission, to permit
issuance of the temporary operating
license and the date on which a final
operating license for such facility would
otherwise be issued under the Act.

(6] Any final Commission order
authorizing the issuance of any
lemporary operating license or an
amendment to that license pursuant to
section 192 of the Act and this
paragraph will recite with specificity the.
reasons justifying the findings required
by that section and this paragraph, and
will be transmitted upon its issuance to
the Committees on Interior and Insular
Affairs and Energy and Commerce of
the House of Representatives and the
Committee on Environment and Public
Works of the Senate,

{7) The temporary operating license
will become effective upon its issuance
and will contain such terms and
conditions as the Commission may deem
recessary, including the duration of the

license and any provision for its
Extension,

(8) The Commission will suspend the
temporary operating license if it finds
that the applicant is not prosecuting the
application for the final operating
license with due diligence.

(9) The authority to issue new
temporary operating licenses under
section 192 of the-Act and this
paragraph expires on December 31, 1083,

Dated at Washington, D.C., this 6th day of
October, 1983.

For the Nuclear Regulatory Commission.
Samue! J. Chilk,
Secretary to the Commission.

Additional Views of Commissioner Gilinsky

The Commission's decision to apply more
relaxed ex parte and separation of functions
rules to the Temporary Operating License
proceeding will very likely raise questions
about the Commission’s motives and result in
more fruitless litigation and delay. The ex
parte and separation of functions rules
should apply uniformly to regular and
temporary licenses, especially since similar,
and possibly identical, issues are involved.

I agree, however, that the present ex parte
and separation of functions rules are unduly
narrow and should be modified to allow the
Commission to communicate directly with the
NRC stalf and non-parties in licensing cases.
To accomplish this, we need to: (1) End the
NRC staff's role as a full party in our
proceedings; and, (2) make some use of the
flexibility afforded to initial licensing by the
Administrative Procedures Act. These
changes would strike a reasonable balance
between the requirements of fairness and the z
Commission’s need to have ready access to
information.

Additional Views of Commissioner Asselstine

When this rule was issued in proposed
form, I disagreed with the Commission
majority’s decision not to apply the
provisions of 10 CFR 2.719 and 2.780, rélating
to separation of functions and ex parte
communications, as part of the procedural
requirements for implementing the temporary
operating license authority in section 192 of
the Atomic Enesgy Act of 1854, as amended. |
pointed out at the time that in all likelihood,
the issues that will be raised before the
Commission in the temporary operating
license proceeding under the provision of
section 182 will be similar to, or the same as,
the issues being adjudicated in the hearing in
the final operating license proceeding. 1
therefore concluded that by permitting the
NRC staff, the applicant and other parties in
the OL proceeding to make informal. off-the-
record contacts with the Commission on
these issues during the temporary operating
licensing (TOL) proce: the proposed rule
presented the grave risk of contaminating the
formal, on-the-record operating license
proceeding. For this reason. I recommended
applying the Commission's separation of
functions and ex parte restrictions to the
tcnlalpoury operating license proceeding as
well.

Alter reviewing the comments received on
the proposed rule, a majority of the
Commission has now agreed to apply the
Commission’s separation of functions and ox

parte restrictions to the applicant and
intervenors in the TOL proceeding: However,
the majority continues to insist upon
preserving the opportunity, during the TOL
proceeding, to consult privately with the NRC
staff on issues that are being contested in the
formal operating license procesding and on
which the staff is advocating a position as a
part to that proceeding. Even though
written summary of these private contacts
would be made, I believe that this approach
with respect 1o the NRC staff has the real
potential lo create at least the appearance of
unfairness in the Commission's role as
ultimate judge on the contested {ssues in the
operating license proceeding. This approach
will almost certainly lead to challenges to the
validity of some Commission decisions in
operating license proceedings, thereby
providing a new source of uncertainty and
unpredictability in our licensing process.
Moreover, I believe that the majority’s
approach is not necessary to assure that the
NRC staff's advice can be made available to
the Commission. Even if the Commission’s
separation of functions and ex parte
restrictions were 1o apply to the TOL
proceeding, the Commission would be free to
consult informally with the staff on general
information, on generic issues and on issues
that are not being contested in the OL
proceeding. In the case of these contested

. issues, the Commission would be free to hear

the advice of the staff in the TOL proceeding
as long as the meeting is public, and other
parties are notified in advance, are given an
opportunity to attend and are given an
opportunity to provide their own comments
orally or in writing. In my view, these
restrictions still permit the Commission to
hear from the staff in a manner that will
avoid the appearance of unfairness in the
Commission’s subsequent decision on the
contested issues in the operating license
proceeding.

[FR Doc. 83-27860 Filed 10-12-53; 45 am]
BILLING-CODE 7560-01-M

DEPARTMENT OF ENERGY
10 CFR Part 710

Defense Programs; Changes in Criteria
and Procedures for Determining
Eligibility for Access to Classified
Matter or Significant Quantities of
Special Nuclear Material

AGENCY: Department of Energy.
ACTION: Final rule.

SUMMARY: The Department of Energy
(DOE) is amending 10 CFR Part 710,
entitled, “Criteria and Procedures for
Determining Eligibility for Access to
Classified Matter or Significant
Quantities of Special Nuclear Material"
to delegate the authority to suspend
DOE access authorization to the
Managers of its Field Operations. Under
the previous regulation, only the
Assistant Secretary for Defense
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Programs had the authority to suspend
an individual’s access authorization in
those cases where information is
received which raises a question
concerning the continued eligibility of
an individual for DOE access
authorization.

DOE is assigning to the Managers of
its Field Operations the preparation of
notification letters, which enumerate the
charges against the individual and
explain the individual's rights under
DOE access authorization procedures.

DOE is establishing a po?lcy wherein
the processing of applications for
security clearance or access
authorization for individuals who have
been convicted of felony crimes and
who are currently serving probation or
parole may be withheld pending the
completion of the probation or parole.

Finally, DOE is imposing time frames
for completion of certain actions
throughout its administrative review
process.

EFFECTIVE DATE: November 14, 1983.
ADDRESSES: Written comments should
be directed to the Director, Office of
Safeguards and Security, U.S.
Department of Energy, Washington, D.C.
20545, Attn: Mr. Martin |. Dowd.

FOR FURTHER INFORMATION CONTACT:
Mr. Martin J. Dowd, Director, Division of
Security, Office of Safeguards and
Security, U.S. Department of Energy,
Washington, D.C. 20545 (301/353-4642).

Mrs. Elayne Bartner, Office of General
Counsel, U.S. Department of Energy,
Room 6A-211, Forrestal Building, 1000
Independence Ave., SW., Washington,
D.C. 20585 (301/252-8618).
SUPPLEMENTARY INFORMATION: The DOE
published its proposed rule in the
Federal Register on August 3, 1963, 48
FR 35343, Public comments were invited
on or before September 2, 1983. Mr. ]. M.
Harden, President of United
Steelworkers of America, AFL-CIO-
CLC, Local Union 8031, Rocky Flats,
Colorado, submitted an objection to the
proposed regulation in general; however,
no specific comments or suggestions
were offered in his response. In
accordance with 501(c)(1) of the DOE
Organization Act, 42 U.S.C. 7101(c), DOE
has determined that these regulations
present no substantial issue of fact or
law, and are not likely to have a
substantial impact on the nation's
economy or large number of individuals
or businesses. Accordingly, no public
hearing was required.

E.O. 12291 Federal Regulation

The Department has determined, in

accordance with Executive Order 12291,

that this is a nonsignificant regulation
for the following reasons: It has no more

than a minimal effect upon the
objectives of national energy policy or
energy statutes, the economy,
competition, the quality of the
environment, state and local
government programs and existing
regulatory programs of DOE or other
executive agencies; it will not impose
new compliance and reporting burdens
nor add to existing requirements; it is
not a matter of major concern to the
President or Congress, it will not require
substantial DOE resources to develop
and enforce it; and substantial public
comments were not received.

Regulatory Flexibility Act

The Department has also certified that
this regulation will not have a
significant economic impact on a
substantial number of small entities;
thus, a small entity flexibility analysis
under the Regulatory Flexibility Act
(Pub. L. 96-354) is not required.

National Environmental Policy Act of
1968

It is hereby determined that this
revision of the regulation does not
constitute a major Federal action
significantly affecting the quality of the
human environment and that no detailed
statement pursuant to section 102(2)(C)
of the National Environmental Policy
Act of 1969 (43 U.S.C. 4332(2)(C)) is
required.

Paperwork Reduction Act of 1980

There are no changes in the
information collection requirements of
the parts of Title 10 as amended. All
reporting locations, forms and content
are un

List of Subjects in 10 CFR 710

Classified information, Security
measures.

Authorities

Authority.—Sec. 145, 68 Stal. 942, as
amended; 42 U.S.C. 2185; sec. 161, 68 Stal.
948, as amended; 42 U.S.C. 2201, E.O. 10450, 3
CFR 1048-1953 comp., p. 398, as amended, 3
CFR, Chap. IV; sec. 204[c), 38 Stat. 1237; 42
U.S.C. 5814; sec. 105{a), 88 Stat. 1238; 42
U.S.C. 5815.

Dated at Washington, D.C., this 3rd day of
October, 1983, y
Herman E. Roser,

Assistant Secretary for Defense Programs.

PART 710—CRITERIA AND
PROCEDURES FOR DETERMINING
ELIGIBILITY FOR ACCESS TO
CLASSIFIED MATTER OR
SIGNIFICANT QUANTITIES OF
SPECIAL NUCLEAR MATERIAL

In consideration of the foregoing, Part
710 of Chapter 1l of Title 10 of the Code

of Federal Regulations is amended as
sel forth below:

1. Section 7104 is revised to read as
follows:

§710.4 Policy.

(a)} It is the policy of DOE to carry out
its responsibility for the security of the
energy research and development
programs in a manner consistent with
traditional American concepts of justice.
To this end, the Secretary has
established criteria for determining
eligibility for access authorization and
will afford those individuals described
in Section 710.2 the opportunity for
sdministrative review of questions
concerning their eligibility for access
authorization.

{b) In instances where the individual
has been convicted of a felony crime,
and is currently serving court ordered
probation or parole, the DOE may
withhold processing applications for
security clearance or access
authorization until such time as the
individual com&letes serving the
probation parole.

2. Section 710.5 is amended to add e
new paragraph (i):

§710.5 Definitions.

(i) Throughout this part the use of the
male gender shall include the female
gender.

3. Section 710.10 is amended by
revising paragraph (c) to read as
follows:

§710.10 Application of the criteria.
(c) When the reports of investigation
of an individual contain information
reasonably tending to establish the truth
of one or more of the items in the
criteria, such information shall be
regarded as substantially derogatory
and create a question as to the
individual's eligibility for access
authorization. The Manager of
Operations may authorize an interview
with the individual, or other
investigation as deemed appropriate,
and on the basis of wchgmmﬂmmand/
or investigation, may au
granting of access authorization. If the
question as to the individual's eligibility
is not resolved through interview,
additional investigation, or when
applicable, thogi a psychiatric
evaluation, the Manager of Operations
will forward the individual's case to the
Director, Office of Safeguards and
Security, DOE. The Director, Office of
Safeguards and Security, DOE, may
authorize (1) the granting of access
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authorization, (2) such other
investigation as the Director deems
appropriate, or (3) the institution of the
procedures set forth in 710,20 et seq. The
Director, Office of Safeguards and
Security, must authorize one of these
options within 30 days from the receipt
of the case from the Manager of
Operations, unless an extension is made
by the Deputy Assistant Secretary for
Security Affairs.

4. Section 710.21 is revised to read as
follows:

§710.21 Suspension of access
authorization.

In those cases where information is
received which raises a question
concerning the continued eligibility of
an individual for DOE access
suthorization, the Manager of
Operations shall determine whether the
individual's access authorization should
be suspended pending the final
determination resulting from the
operations of the procedures provided in
this part, In making the determination,
the Manager of Operations shall
consider such factors as the seriousness
of the derogatory information
developed, the possible access of the
individual to classified information or
significant quantities of special nuclear
material, and the individual's
opportunity by reason of the individual's
position to commit acts adversely
affecting the national security. The
access authorization of an individual
shall not be suspended except by
direction of the Manager of Operations.
Following the decision to suspend the
individual's access authorization, the
Manager of Operations shall
Immediately notify the Assistant
Secretary for Defense Programs through
the Director, Office of Safeguards and
Security. In addition, the Manager,
within 10 days of the date of suspension
shall submit a request for authority to
conduct a hearing to the Director, Office
of Safeguards and Security. This request
should also contain an explanation of
the basis for the suspension,

5. Section 710,22 introductory text is
revised to read as follows:

§710.22 Notice to individual.

_ When the Director, Office of
Safeguards and Security, has directed
thc-.mslituh'on of these administrative
review procedures with respect to an
individual's questioned eligibility for
“ccess authorization (as per Section
710.10(c)), the Manager of Operations
shall prepare a notification letter,
ipproved by the local Office of Chief
Counsel, for delivery to the individual

within 30 days of the receipt of such
directive from the Office of Safeguards
and Security, unless an extension has
been authorized by the Director, Office
of Safeguards and Security. Where
practicable, such letter shall be
presented to the individual in person.
The letter shall state:

8. Section 710.27 is amended by
revising paragraphs (a) and (j) to read as
follows:

§710.27 Conduct of proceedings.

(a) The proceedings shall be
conducted by the Hearing Officer in an
orderly, impartial, and decorous manner
with every effort made to protect the
interest of the government and of the
individual in determining the truth of the
allegations. Hearings shall commence
within 80 days from the date the
individual’s request for hearing is
received. This period can only be
extended with the approval of the
Director, Office of Safeguards and
Security, Headquarters, who will
consider the effect of such extension on
the interests of both the government and
the individual. In performing duties, the
Hearing Officer shall always bear in
mind and make clear to all concerned
that the proceeding is an administrative
hearing and not a trial.

(j) The Hearing Officer shall endeavor
to obtain all the facts that are
reasonably available in order to arrive
at recommendations. If, prior to or
during the proceedings, in the opinion of
the Hearing Officer the allegations in the
notification letter are not sufficient to
cover all matters into which inquiry
should be directed, the Hearing Officer
shall recommend to the Manager of
Operations concerned that, in order to
give more adequate notice to the
individual, the notification letter should
be amended. Any amendment shall be
made with the concurrence of Counsel.
If, in the opinion of the Hearing Officer,
the circumstances of such amendment
may involve undue hardships to the
individual because of limited time to
answer the new allegations in the
notification letter, an appropriate
adjournment shall be granted upon the
request of the individual.

7. Section 710.28 is amended by
revising paragraph (d) to read as
follows:

§710.28 Recommendation of the Hearing
Officer.

{d) The Hearing Officer's
recommendation shall be submitted to

the Manager of Operations,
accompanied by a statement of the
findings and reasons supporting the
Hearing Officer’s conclusions within 30
days of the receipt of the hearing
transcript by the Hearing Officer, or the
closing of the record, whichever is later,
unless an extension is granted by the
Director, Office of Safeguards and
Security.

8. Section 710.30 is amended by
revising paragraph (a) to read as
follows:

§710.30 Actions on the
recommendations.

(a) The signed report of the Hearing
Officer containing findings, supporting
reasons, conclusions and
recommendations, shall be submitted to
the Manager of Operations, together
with the hearing record, within 30 days
of the Hearing Officer’s receipt of the
hearing transcript or the closing of the
record, whichever is later, unless an
extension is granted by the Director,
Office of Safeguards and Security,

9. Section 710.31 is amended by
revising paragraph (d) to read as
follows:

§710.31 Recommendation of the DOE
Personnel Security Review Examiners.

(d) After consideration, each
Examiner shall individually prepare a
report of findings and recommendations
and submit the report in writing to the
Assistant Semta;y jor Defe:'we

ams. These findings an

:gg:nmendatiom shall be fully
supported by stated reasons for their
conclusions, Except in those cases
where the Personnel Security Review
Examiners have requested additional
information as provided for in
paragraphs (a) or (b) of this section, the
Personnel Security Review Examiners
shall submit their report of findings and
recommendations to the Assistant
Secretary for Defense Programs within
45 days of their receipt of each case,
unless an extension is granted by the
Deputy Assistant Secretary for Security
Affairs.

10. A new § 710.39 is added:

§710.39 Time frames.

Statements of time established for
processing aspects of a case under this
part are the agency’s desired time
frames in implementing the procedures
set forth in this part. They shall have no
impact upon the final disposition of an
access authorization by the Assistant
Secretary for Defense Programs, and
confer no rights upon an individual
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whose eligibility for, or suspension of,
access authorization is being
considered.

|FR Doc. 83-27763 Filed 10-13-% 8:45 um|
BILLING CODE 8450-01-M

DEPARTMENT OF THE TREASURY
Comptrolier of the Currency

12CFR Part 7
[Docket 83-44]

Deposits Between Affiliated Banks

AGENCY: Office of the Comptroller of the
Currency, Treasury.

ACTION: Final rule.

SUMMARY: This final rule amends
current Interpretive Ruling 7.7370
concerning deposits between affiliated
banks (12 CFR 7.7370). Section 7.7370
states, among other things, that interest-
bearing deposits made by a member
bank in an affiliated bank are loans or
extensions of credit to the affiliate under
12 U.S.C. 371c. The amended ruling
provides that deposits made by a
member bank in an affiliated domestic
or foreign bank in the ordinary course of
correspondent business are not
considered to be loans or extensions of
credit for purposes of 12 U.S.C. 371¢c.
Additionally, deposits made between
banks as provided in 12 U.S.C. 371c{d)(1)
are not considered to be loans or
extensions of credit for purposes of 12
U.S.C. 371¢. Changes in 12 US.C. 371¢c
resulting from enactment of section 410
of the Garn-St Germain Depository
Institutions Act of 1982, Pub. L. No. 87—
320, 96 Stal. 1469 (October 15, 1982),
make this amendment necessary. The
Comptroller’s Office believes that
amendment of 12 CFR 7.7370 will
harmonize its provisions with revised 12
U.S.C. 371c.

EFFECTIVE DATE: Octlober 13, 1983.

FOR FURTHER INFORMATION CONTACT:
Susan Kay Fetner, National Bank
Examiner, Commercial Examinations
Division (202) 447-1164 or Larry A,
Mallinger, Attorney, Legal Advisory
Services Division (202) 447-1880, Office
of the Comptroller of the Currency, 490
L'Enfant Plaza East, SW, Washington,
D.C. 20219.

SUPPLEMENTARY INFORMATION: Section
410 of the Garn-St Germain Depository
Institutions Act of 1982, Pub. L. No, 97-
320, 96 Sta!. 1469 (October 15, 1982)
(Act), significantly amended section 23A
of the Federal Reserve Act (12 US.C.
371c) relating to member bank
transactions with affiliates. Section 23A

imposes quantitative limitations and
collateralization requirements on
“covered transactions” between a
member bank and its affiliates. The term
“covered transaction” includes, among
other things, transactions such as a loan
or extension of credit to an affiliate; a
purchase of assets, including assets
subject to repurchase, from an affiliate;
and the issuance of a guarantee,
acceptance, or letter of credit, on behalf
of an affiliate. See 12 U.S.C. 37¢(b)(7).

The present version of Interpretive
Ruling 7.7370 (12 CFR 7.7370) defines an
interest-bearing deposit made by a
member bank in an affiliate as a loan or
extension of credit for purposes of 12
U.S.C. 371c. However, under 12 U.S.C.
371c{d){2) an interest-bearing deposit
will no longer be considered a lpan or
extension of credit for 12 U.S.C. 371c
purposes if made in an affiliated
domestic or foreign bank in the ordinary
course of correspondent business.
Noninterest bearing deposits made in
the ordinary course of correspondent
business would also be exempt from
treatment as a loan or extension of
credit under 12 U.S.C. 371¢c(d)(2). In the
case of noninterest bearing deposits,
however, the exemption is merely
carried over from the former statute.

It should also be noted that the 12
U.S.C. 371c{d)(2) exemption applies only
to deposits made in the ordinary course
of correspondent business, Interest
bearing or noninterest bearing deposits
placed in an affiliate not in the ordinary
course of correspondent business would
still be treated as loans or extensions of
credit for purposes of 12 US.C. 371c. As
such, they would be subject to the
aggregale limitations on transactions
with affiliates and the collateral
requirements imposed on such
transactions unless another exemption
applies. See 12 U.S.C. 371c (b), (c).

If interest bearing or noninterest
bearing deposits are not made in the
ordinary course of correspondent
business, they may still be exempt from
12 US.C. 371c if made between banks as
provided in 12 U.S.C. 371c(d)(1) (A)}-C).
For example, deposits made between
affiliated banks each of which is eighty
(80) percent or more owned by the same
bank holding company are not
considered to be loans or extensions of
credit for purposes of 12 U.S.C. 371c. See
12 U.S.C. 371¢(d)(1)(C).

The Comptroller’s Office is amending
12 CFR 7.7370 to reflect the statutory
changes discussed above.

Adoption Without Notice and Comment

In light of the technical nature of the
revision, the lack of the imposition of
any substantive new requirements, and
the need to implement the Act, the

Office for good cause finds that the
procedures prescribed by 5 U.S.C. 553
relating to notice, public hearing and
comment, and deferred effective date
are unnecessary and would serve no
useful purpose.

Regulatory Flexibility Act Analysis
Because the Office has found that
notice and public procedure concerning
this rulemaking are unnecessary and
contrary to the public interest, the
provisions of the Regulatory Flexibility
Act are not applicable. The Act does not
apply when an agency is not required to
issue a notice of proposed rulemaking
under 5 U.S.C. 553 or any other statute,

Executive Order 12291

The Office has determined that the
amendment does not constitute a major
rule within the meaning of Executive
Order 12291. The amendment will not
have an annual effect on the economy of
$100 million or more, will not affect
cos!s or prices for consumers, individual
industries, government agencies or
geographic regions, and will not have an
adverse effect on competition,
employment, investment, productivity,
or the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

List of Subjects in 12 CFR Part 7
National banks, Affiliate transactions.
Authority and Issnance

Accordingly, 12 CFR Part 7 is
amended as follows:

PART 7—INTERPRETIVE RULINGS

1. The authority citation for Part 7—
Interpretive Rulings—reads as follows:

Authority: R.S. 324 et seq,, as amended; 12
U.S.C. 1 et seq., unless otherwise noted.

2. Section 7.7370 is revised to read as
follows:

§7.7370 Deposits between affiliated
banks.

A deposit made by a national bank in
an affiliate is considered to be a loan or
extension of credit to the affiliate under
12 U.S.C. 371c, except for a deposit
made in an affiliated domestic or foreigu
bank in the ordinary course of
correspondent business or as otherwise
provided in 12 U.S.C. 371c{d)(1). Loans
or extensions of credit 1o an affiliate are
required to be secured under 12 USs.C.
371¢. However, 12 U.S.C. 90 and
applicable case law restrict the
authority of national banks to pledge
their assets to secure private deposits.
Similar restrictions on securing deposits
also apply to many state-chartered
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banks. Consequently, a national bank
may not make a deposit in an affiliated
national bank unless made in the
ordinary course of ent
business or as provided in 12 U.S.C.
571c{d){1). A national bank may not
make & deposit in an affilinted State
bank unless made in the ordinary course
of correspondent business or as
provided in 12 U.S.C. 371c(d)(1) ar
unless the affiliated State bank can
legally offer collateral for such deposit
in conformance with the requirements of
12 US.C. 371c. A national bank may not
receive 8 deposit from an affiliated
bank, except in the ordinary course of
correspondent business or as provided n
12U.S.C. 371¢(d)(1), because of its legal
inability to provide the required
collateral,

Dated: September 13, 1983,
C. T. Conover,
Comptroller of the Cursency.
IFR doc. 83-27072 Plled 10-12-5%; 845 am)
BILUNG CODE 4810-33-M

e ———————————————————————————————
DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket Nos. 80-SO-6-AD and 80-S0-44~
AD; Amendment 39-4726]

Alrworthiness Directives:; Piper Modeis
. PA-31, PA-31-325 and PA-31-350
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, rescission.

SUMMARY: Airworthiness Directive {AD)
80-08-05, Amendments 38-3733, 39-3756
and 39-3761, applicable to Piper Mode!
PA-31-350 airplanes, and AD 80-217,
Amendment 39-3938, applicable to Piper
Models PA-31 and PA-31-325 airplanes,
were issued to provide an increased
margin of safety during normal takeoff.
Since issuance, compliance with the
ADs, changes in the airplanes Pilot's
Operating Handbook/Airplane Flight
Manual (POH/AFM) and improved field
wareness of the problems addressed
by the ADnmketboADanolmger
lecessary. Therefore, the ADs are being
rescinded.
DATE: Effective Date: October 18, 1983.
Complience: Not required,
ADDRESSES: Piper Service Bulleting No.
884, dated April 14, 1980, and No. 707,
Cated February 4, 1981, applicable to
Pipe r Model PA-31-350 airplanes, and
Service Bulleting No. 697, dated August
11,1980, and No. 708, dated April 7,
1981, applicable to Piper Models PA-31

and PA-31-325 airplanes, may be
obtained from Piper Aircraft
Corporation, 820 E. Bald Eagle Street,
Haven, Pennsylvania 17745. A
copy of this information is also
contained in the Rules Docket, FAA,
Office of the Regional Counsel, Room
1558, 601 East 12th Street, Kansas City,
Missouri 64108,
FOR FURTHER INFORMATION CONTACT:
R. ]. Sample, Flight Test Branch, ACE-
160A, Atlanta Aircraft Certification
Office, FAA, 1075 Inner Loop Road,
College Park, Georgia 30337, telephone
(404) 763-74486.
SUPPLEMENTARY INFORMATION: AD 80-
08-05, Amendments 39-3733 as revised
by 39-3756 and 39-3761 applicable to
Piper Model PA-31-350 airplanes, and
AD 80-21-07, Amendment 39-3936,
applicable to Piper Models PA-31 and
PA-31-325 airplanes deleted the
marking “takeoff range” fram the flap
position indicator and added POH
revisions which contained 0° flap
takeoff performance data and replaced
the original 15° flap takeoff performance
data. Piper Service Bulletins No. 684 and
687 covered this change. The purpose of
these actions was to encourage takeoff
with 0" flap settings which provide the
pilot an increased margin of safety in
the event of an engine failure
immediately after takeoff,

The FAA recognized, at the time these
actions were taken, that a level of safety
higher than that provided by the
certification basis was being established
for the affected airplanes.

The action required by these ADs has
now been accomplished on all in-service
airplanes. Subsequent to the issuance of
this AD, Piper issued FAA-approved
Service Bulleting No. 707 and 708 which
provided short field takeoff procedures
including appropriate warnings and
performance data using a flap position
other than 0.

The provisions of these service
bulletins were also incorporated in
production airplanes.

: Accordingly, the pur:::: of the i:?a.
€., providing an incre margin
safety during takeoff, has been
accomplished in all aircraft in
production, as well as those serial

changes to the flap position indicator
markings and the POH.

The FAA believes that i the
ahove facts and the configuration of the
affected airplanes that these ADs may
be withdrawn without an adverse effect
on safety.

Therefore, ADs 80-08-05 and 80-21-07
are being rescinded.

Since this amendment has no effect on
airworthiness, cancels existing AD's

which are no longer necessary and
imposes no additional burden on any
person, notice and public procedure
hereon are unnecessary and not in the
public interest and good cause exists for
making this amendment effective in less
than 30 days.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of the Federal Aviation
Regulations (14CFR 39.13) is amended
by rescinding ADs 80-08-05,
Amendments 39-3733, 39-3756 and 39-
3761 and 80-21-07, Amendment 39-38386.

This amendment becomes effective on
October 18, 1983.

(Secs. 313(a), 601 and 603 of the Federal
Aviation Act of 1968, as amended (49 U.S.C.
1354(a), 1421 and 1423); 49 U.S.C. 108(g)
(Revised Pub. L. 97-449, January 12, 1983);
and Sec. 11.89 of the Federal Aviation
Regulations (14 CFR Sec, 11.89)).

Note.—The FAA has determined that this
action does not have any cost effect and does
not adversely affect any person or airplane.
Therefare, I certify that this action (1) is not &
major rule under Executive Order 12291, and
(2] is not a “significant rule” under DOT
Regulatory Policies and Procedures (44 FR
11034: February 26, 1979), and because no
cost effect and few airplanes involved are
owned by small entities, it will not have a
significant economic impact on a substantial
number of small entities under the criteria of
the Regulatory Flexibility Act.

Issued in Kansas City, Missouri, on
September 23, 1983.

Murray E. Smith,

Director, Central Region.

[FR Doc. 83-27767 Piled $0-13-43 845 xm}
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 83-AS0-34]
Alteration of Control Zone and

Transition Area, Gulfport, Mississippi

AGENCY: Federal Aviation
Administration {FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment alters the
Gulfport, Mississippi, control zone and
transition area by revising the
geographical coordinates of the airport,
realigning and reducing the size of two
control zone extensions and revoking
four transition area arrival extensions.
Revisions to instrument approach
procedures permit reducing the size of
the control zone extensions and require
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a slight reslignment of the extensions.
The transition area arrival extensions
are no longer required due to
cancellation of some instrument
approach procedures and revisions to
other currently existing approach
procedures,
DATES: Effective date: 0901 G.m.t.,
January 19, 1984.

Comments must be received on or
before December 1, 1983,
ADDRESSES: Send comments on the rule
in triplicate to: Federal Aviation
Administration, Manager, Airspace and
Procedures Branch, ASO-530, Air

Traific Division, P.O. Box 20636, Atlanta,

Georgla 30320,

The official docket may be examined
in the Office of the Regional Counsel,
Room 652, 3400 Norman Berry Drive,
East Point, Georgia 30344, telephone:
(404) 763-7646.

FOR FURTHER INFORMATION CONTACT:
Donald Ross, Airspace and Procedures
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320; telephone:
(404) 763-7646.

SUPPLEMENTARY INFORMATION:

Request for Comments on the Rule

Although this action is in the form of a
final rule, which involves revising the
coordinates of the Gulfport-Biloxi
Regional Airport, reducing the size of
control zone arrival extensions and
revoking four transition area arrival
extensions, and was not preceded by
notice and public procedure, comments
are invited on the rule. When the
comment period ends, the FAA will use
the comments submitted, together with
other available information, to review
the regulation. After the review, if the
FAA finds that changes are appropriate,
it will initiate rulemaking proceedings to
amend the regulation. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in evaluating the
effects of the rule and determining
whether additional rulemaking is
needed. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental
and energy aspects of the rule that might
suggest the need to modify the rule.

The Rule

The purpose of this amendment to
§ 71.171 and § 71.181 of Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) is to alter the Gulfport,
Mississippi, control zone and transition
area so only that airspace required for
aeronautical activities is designated as
controlled airspace. Sections 71.171 and
71.181 of Part 71 of the Federal Aviation

Regulations were republished in
Advisory Circular AC 70-3A dated
January 3, 1983, Under the
circumstances presented, the FAA
concludes that there is a need to alter
the control zone and transition area by

" reducing the size of control zone arrival
extensions and revoking four transition
area arrival extensions. The changes are
so minor and nonsubstantive I find that
notice or public procedure under 5
U.S.C. 553(b) is unnecessary.

List of Subjects in 14 CFR Part 71

Aviation safely, Airspace, Control
zone, Transition area.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, the Gulfport,
Mississippi, control zone under § 71.171
and the transition area under § 71.181 of
Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) (as
amended) are further amended, effective
0901 G.m.\.,, January 19, 1984, as follows:

Gulfport, MS—[Revised)

By deleting the present description of the
Gulfport, Mississippi. control zone contained
in § 71.171 and substituting the following
therefor; “"Within a S-mile radivs fo Guifport-
Biloxi Regional Airport (Lal. 30°24'25"N,,
Long. 89°04'12"W.); within 3.5 miles each side
of Gulfport VORTAC 129" and 322° radials,
extending from the 5-mile radius zone to 85
miles southeast and northwest of the
VORTAC; excluding that portion within the
Biloxi, MS, control zone. This control zone is
effective during the specific days and fimes
established in advance by a Notice to
Airmen. The effective days and times will
thereafter be continuously published in the
Airport/Facility Directory.”

Gulfport, MS—{Revised]

By deleting the present description of the
Gulfport, Mississippi, transition area
contained in § 71.181 and substituting the
following therefor: “That airspace extending
upward from 700 fee! above the surface
within a 9-mile radius of Gulfport-Biloxi
Regional Airport (Lat. 30°24'25"N., Long,
89°04'12"W.); within an 8.5-mile radius of
Keesler AFB (Lat. 30°24'39"N,, 88°56°28"W.);
within 4.5 miles each side of Keesler TACAN
041" and 203" radials, extending from the 8.5
mile radius area to 12.5 miles northwest and
southwest of the TACAN."

(Secs. 307(a) und 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(4) and 1354(a)); 49
U.S.C. 108(g) (Revised, Pub. L. 87449, January
12, 1983))

Note.—The FAA has determined that this
regulation only involves an established body
of technical regulations for which frequent
and routine amandments are necessary to
keep them operationally current. It, therefore,
(1) is not a "major rule” under Execulive
Order 12291; (2) is not & “significant rule”
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979);
and (3) does not warrant preparation of a

regulatory evaluation as the enticipated
impact is so minimal. Since this is a routine
malier that will only affect ain traffic
procedures and air navigation, it is certified
that this rule will not have a significant
economic impact on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act.

Issued in East Point, Georgla, on September
15, 1983,
George R. LaCaille,
Acting Director, Southern Region.
[FR Doc. 8327780 Filed 10-12-83, 545 am|
BILLING CODE 4010-13-M

14 CFR Part 95
[Docket No. 23795; Amdt. No. 95-313]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR (instrument flight rule)
altitudes and changeover points for
certain Federal airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. These regulatory
actions are needed because of changes
occurring in the National Airspace
System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.
DATE: September 29, 1983,
FOR FURTHER INFORMATION CONTACT:
Donald K. Funai, Flight Procedures
Standards Branch [AFO-230), Air
Transportation Division, Office of Flight
Operations, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone: (202) 426-8277.
SUPPLEMENTARY INFORMATION: This
amendment to Part 95 of the Federal
Aviation Regulations (14 CFR Part 85)
prescribes new, amended, suspended, or
revoked IFR altitudes governing the
operation of all aircraft in IFR flight over
& specified route or any portion of that
route, as well as the changeover points
(COPs) for Federal airwsays, jet routes,
or direct routes as prescribed in Part 95.
The specified IFR altitudes, when used
in conjunction with the prescribed
changeover points for those routes,
ensure navigation aid coverage that is
edequate for safe flight operations and
free of frequency interference. ;
The reasons and circumstances which
create the need for this amendment
involved matters of flight safety,
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operational efficiency in the National
Airspace System, and are related to
published aeronautical charts that are
essential to the user and provide for the
safe and efficient use of the navigable
airspace. In addition, those various
reasons or circumstances require

making this amendment effective before
the next scheduled charting and
publication date of the flight information
lo assure its timely availability to the
user. The effective date of this
amendment reflects those
considerations. In view of the close and
immediate relationship between these
regulatory changes and safety in air
commerce, I find that notice and public
procedure before adopting this
amendment is unnecessary,
impracticable, and contrary to the public

interest and that good cause exists for
making the amendment effective in less
than 30 days.

List of Subjects in 14 CFR Part 85
Aircraft, Airspace.

Adoption of the Amendment

Accordingly and pursuant to the
authority delegated to me by the
Administrator, Part 85 of the Federal
Aviation Regulations (14 CFR Part 95) is
amended as follows effective at 0801
G.m.L. September 29, 1983.

(Secs 307 and 1110, Federal Aviation Act of
1958 (49 U.S.C. 1348 and 1510); 48 US.C.
106(g) (Revised, Pub. L. 97-449, January 12,
1983); and 14 CFR 11.49(h)(3))

Note.~The FAA has determined that this
regulation only involved an established body

of technical regulations for which frequent
and routine amendments are necessary to
keep them operationally current. It,
therefore—(1) is not a “major rule" under
Executive Order 12291; (2) is not a
“significant rule” under DOT Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as the
anticipated impac! is 8o minimal. For the
same reason, the FAA certifies that this
amendment wiil not have a significant
economic impact on a substantial number of
small entities under the criteria of the
Regulatory Flexibility Act.

Issued in Washington. D.C. on October 5,
1983,
Kenneth S, Hunt,

Director of Flight Operations.
BILLING CODE 4910-13-M
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DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Parts 4 and 10

[T.D. 83-214)

Customs Regulations Amendments
::itatlng to the Vessel Documentation

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations to clarify the
documentation procedure for U.S.
vessels engaged in various trades and to
define clearly the types of supplies and
equipment for vessels which are exempt
from the payment of Customs duties and
internal revenue taxes. These
conforming amendments, which are
procedural and technical in nature, are
necessary due to changes in the Vessel
Documentation Act.

EFFECTIVE DATE: November 14, 1983,

FOR FURTHER INFORMATION CONTACT:
Harold Singer, Carriers, Drawback and
Bond Division, U.S. Customs Service,
1301 Constitution Avenue, NW.,
Washington, D.C. 20229 (202-566-5708).

SUPPLEMENTARY INFORMATION:

Background

Pursuant to Pub. L. 96-549, the Vessel
Documentation Act, (“the Act”) the
Coast Guard revised and simplified its
regulations contained in Part 67 of Title
486, CFR, relating to vessel
documentation. Federal documentation
of vessels, a form of national licensing,
is required for the operation of certain
vessels in certain trades, serves as
evidence of vessel nationality, and, with
certain exceptions, permits vessels to be
subject to preferred mortgages.

One of the responsibilities of Customs
in connection with the arrival and entry
of vessels is to ensure compliance with
the Coast Guard documentation
requirements. The new Coast Guard
regulations were published as Coast
Guard Decision 80-107 in the Federal
Register on June 24, 1982 (47 FR 27490),
to amend 48 CFR Parts 66, 67, 68, and 68.
The regulations revise terminology and
simplify the requirements controlling
vessel documentation, administrative
procedures and paperwork without
making substantive changes in the
underlying requirements, The Act and
the revised Coast Guard regulations
became effective July 1, 1982,

This document amends Part 4,
Customs Regulations (19 CFR Part 4), to

clarify the documentation procedure for
U.S. vessels engaged in various trades,
and § 10.59, Customs Regulations (18
CFR 10.59), to define clearly the types of
supplies and equipment for vessels
which are exempt from Customs duties
and internal revenue taxes. These
conforming amendments, which are
procedural and technical in nature, are
necessary due to changes in the Act
which was set forth as T.D. 82-138 on
page 19 of the Customs Bulletin of
August 11, 1982,

Specifically, several changes to the
Customs Regulations are involved. One
change in § 4.0(c), under the heading
“General definitions", would be ta
revise the term "documented™ from a
vessel registered, enrolled and licensed,
or licensed by the Coast Guard, to a
vessel for which a valid Certificate of
Documentation, form CG 1270,
("Certificate") issued by the Coast
Guard, is outstanding. Upon a vessel's
qualification and its owner's proper
application to the appropriate Coast
Guard office, a Certificate will be issued
by the Coast Guard to certify licensing
of that vessel for registry, coastwise
trade, Great Lakes trade, the fisheries,
or pleasure use.

Coast Guard Decision 80-107 contains
information regarding each of these five
trades for which a Certificate may be
endorsed and the privileges acquired
through such endorsements. This
information is as follows:

A registry endorsement is available to
a vessel to be employed in foreign trade;
trade with Guam, American Samoa,
Wake Island, Midway, or Kingman Reef;
and in other employments for which a
coastwise license or Great Lakes license
or fishery license is not required (46 CFR
67.17-3).

A coastwise license endorsement
entitles the vessel To employment in the
coastwise trade, the fisheries, and in
any other employment for which a
registry or Great Lakes license is not
required (46 CFR 67.17-5).

A Great Lakes license endorsement
entitles the vessel to engage in the
coastwise trade and the fisheries on the
Great Lakes and their tributaries and
connecting waters, in trade with
Canada, and in any other employment
for which a registry, a coastwise license,
or a fishery license is not required (46
CFR 67.17-7).

Subject to federal and state laws
regulating the fisheries, a fishery license
endorsement authorizes the vessel to
fish within the fishery conservation zone
as defined in 16 U.S.C. 1811 and
landward of that zone, and to land its

catch, wherever caught, in the United
States (46 CFR 67,17-9). -~

A pleasure license entitles a vessel to
pleasure use only (46 CFR 67.17-11).

Generally, any vessel of at least 5 net
tons and wholly owned by a United
States citizen or citizens is eligible for
documentation. However, a vessel must
also be built in the United States to
qualify for a coastwise, Great Lakes, or
fisheries license.

The Certificate may be simultaneously
endorsed for operation under as many
licenses as the vessel is qualified for
and for which application has been
made. However, where a vessel
possesses a Certificate bearing 2 or
more endorsements, the actual use of
the vessel determines the license under
which it is operating.

The revised term “documented", and
the various “documented”
classifications (registry, coastwise trade,
Great Lakes trade, the fisheries, and
pleasure use) would be inserted in
certain other provisions of Part 4,
Customs Regulations, and in § 10.59(e),
Customs Regulations, to provide clarity
and consistency.

Another change would be to revise
§ 4.80(h), Customs Regulations, to
correspond with the amendment to 46
U.S.C. 318, by increasing the civil
penalty for an undocumented vessel that
arrives at a port without the proper
Certificate. As amended by section
126(e)(1) of the Act, an undocumented
vessel will be subject to a civil penalty
of $500, as opposed to the existing $30
fine, for each port at which it arrives
without a proper Certificate. This
provision applies to any vessel
employed in one of the trades, other
than a trade covered by a registry, for
which a Certificate is issued under the
vessel documentation laws. Further, if
this undocumented or improperly
documented vessel has on board any
foreign merchandise, sea stores
excepted, or any domestic taxable
alcoholic beverages, on which the duty
and taxes have not been paid or secured
to be paid, the vessel and its cargo are
subject to seizure and forfeiture.

The other changes are minor technical
and conforming amendments which
provide clarity and consistency. These
changes are not substantive, but merely
procedural and are necessary to
correspond to the new Coast Gu'tard
requirements. They are conforming
amendments which are being made as
part of Customs continuing program to
obtain more efficient use of its
personnel, facilities, and resources, and
to provide better service to carriers,
importers, and the public.
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List of Subjects
19 CFR Part 4

Customs duties and inspection,
imports, cargo vessels, coastal zone,
fisheries, fishing vessels, harbors,
reporting requirements, vessels, yachts,

19 CFR Part 10

Customs duties and inspection,
imports, fisheries.

Regulations Amendments

To conform the Customs Regulations
to the Vessel Documentation Act and to
changes in the Coast Guard regulations,
Part 4, Customs Regulations (19 CFR
Part 4), and Part 10, Customs
Regulations (19 CFR Part 10), are
amended in the following manner;

PART 4—VESSELS IN FOREIGN AND
DOMESTIC TRADES

1. Section 4.0(c) is revised to read as
follows:

§4.0 General Definitions.

{c) The term “documented" vessel -
means a vessel for which a valid
Certificate of Documentation, form CG
1270, issued by the U.S. Coast Guard is
outstanding. Upon qualification and
proper application to the appropriate
Coast Guard Office, the Certificate of
Documentation may be endorsed for (1)
registry (generally, available to a vessel
lo be employed in foreign trade, trade
with Guam, American Samoa, Midway,
or Kingman Reef, and other
employments for which another
endorsement is not required), (2)
coastwise license (generally, entitles a
vessel to employment in the coastwise
trade, the fisheries, and other
employments for which another
endorsement is not required), (3) Great
Lakes license (generally, entitles a
vessel to engage in the coastwise trade
and the fisheries on the Great Lakes and
their tributary and connecting waters, in
trade with Canada, and in other
employment for which another
endorsement is not required), (4) fishery
license (generally, subject to federal and
slate laws regulating the fisheries,
entitles a vessel to fish within the
fishery conservation zone (16 US.C.

1611) and landward of that zone and to
l;,nq its catch) or (5) pleasure license
(entitles a vessel to pleasure use only).
Generally, any vessel of at least 5 net
'ons and wholly owned by a United
States citizen or citizens is eligible for
documentation except that for a

| Pastwise, Great Lakes, or fisheries
(‘cense endorsement a vessel must also
be built in the United States, Detailed
Coast Guard regulations on

documentation are set forth in title 48,

Code of Federal Regulations, § 67.01-
67.45.
§4.3 [Amended]

2. Section 4.3 is amended by inserting
the words “in accordance with § 4.9" at
the end of paragraph (a).

3. Sections 4.7(d) (1) and (2) are
revised to read as follows:

§4.7 Inward foreign manifest; production
on demand; contents and form.

(d)(1) The master or owner of—

(i} A vessel documented under the
laws of the United States with a registry,
coastwise license, or Great Lakes
license endorsement, or a vessel not so
documented but intended to be
employed in the foreign, coastwise, or
Great Lakes trade, or

(ii) A documented vessel with a
fishery license endorsement which has a
permit to touch and trade (see § 4.15) or
a vessel with a fishery license
endorsement lacking a permit to touch
and trade but intended to engage in
trade—

at the port of first arrival from a foreign
country shall declare on Customs Form
226 any equipment, repair parts, or
materials purchased for the vessel, or
any expense for repairs incurred,
outside the United States, within the
purview of section 466, Tariff Act of
1930, as amended (19 U.S.C. 1466).'® If
no equipment, repair parts, or materials
have been purchased, or repairs made, a
declaration to that effect shall be made
on Customs Form 2286,

(2) If the vessel is at least 500 gross
tons, the declaration shall include a
statement that no work in the nature of
a rebuilding or alteration which might
give rise to a reasonable belief that the
vessel may have been rebuilt within the
meaning of the second proviso to section
27, Merchant Marine Act, 1820, as
amended (48 U.S,C. 883), has been
effected which has not been either
previously reported or separately
reported simultaneously with the filing
of such declaration. The district director
shall notify the U.S. Coast Guard vessel
documentation officer at the home port
of the vessel of any work in the nature
of a rebuilding or alteration, including
the construction of any major
component of the hull or superstructure
of the vessel, which comes to his
attention unless the district director is
satisfied that the owner of the vessel
has filed an application for rebuiit
determination as required by 46 CFR
67.27-3.

4. Section 4.7{d)(4) is removed.

5. Section 4.9(a) is revised to read as
follows:

§4.9 Formal entry.

(a) Section 4.3 provides which vessels
are subject to formal entry and which
are exempt from formal entry
requirements. The formal entry of an
American vessel from a foreign port or
place shall be in accordance with
section 434, Tariff Act of 1930 (19 U.S.C.
1434).» The term “American vessel”
means a vessel of the United States (see
section 4.0(b)) as well as a vessel
entitled to be documented (see section
4.0(c)) except for its size when arriving
by sea (if less than § net tons and
arriving otherwise than by sea, see Part
123 of this chapter). The required oath
on entry shall be executed on Customs
Form 1300,

8. Section 4.9(c) is revised to read as
follows:

§4.9 Formal entry.

- . - - -

(c) The master of any foreign vessel
shall exhibit the vessel's document to
the district director on or before the
enfry of the vessel. After the net tonnage
has been noted, the master may deliver
it to the consul of the nation to which
such vessel belongs, in which event he
shall file with the district director the
certificate required by section 435, Tariff
Act of 1830 (19 U.S.C. 1435). If not
delivered to the consul, the document
shall be deposited in the customhouse.
Whether delivered to the foreign consul
or deposited at the customhouse, the
document shall not be delivered to the
master of the foreign vessel until
clearance is granted under section 4.61.3

7. The first sentence of § 4.14(a)(1) is
revised {o read as follows:

§ 4.14 Foreign equipment purchases by,
and repairs to, American vessels.

(@) Dutiability of foreign repairs and
equipment purchases. (1) ltems subject
to duty. The equipment, or any part
thereof, including boats, purchased for,
or the repair parts or materials to be
used, or the expenses for repairs made,
including the cost of labor incurred,
outside the United States, upon any
vessel documented under the laws of the
United States with a registry, coastwise
trade license, or Great Lakes license
endorsement, or intended to be
employed in such trade, are dutiable at
the rate of 50 percent ad valorem on the
actual cost n the country where the
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items are purchased or the repairs are
made,* * *

8. Sections 4.14(a)(2) (i)-{iv) are
revised to read as follows:

(a) L

(2) Dutiable costs on specific types of
vessels—{i} Fishing vessels.
Documented vessels of the United
States with a fishery license
endorsement having a permit to touch
and trade (see § 4.15) and documented
vessels with a fishery license
endorsement which lack a permit to
touch and trade are subject to this
section.

(ii) Gavernment-owned or chartered
vessels. Vessels owned or chartered by
the United States Government, if
documented with a registry, coastwise
trade, or Great Lakes trade
endorsement, or if undocumented.
intended to engage in foreign, coastwise
or Creat Lakes trade, are subject to this
section. See paragraph (b)(2)(i) of this
section with respect to entry procedures
for Government vessels.

(iil) Special purpose vessels—{A)
Defined, A vessel which is documented
with a registry, coastwise trade, or
Great Lakes trade endorsement, but is
designed and used primarily for
purposes other than transporting
passengers or merchandise, is
considered to be a “special purpose
vessel."

(B) Requirements for declaration and
entry. The owner or master of a special
purpose vessel shall declare and enter
all items purchased, or repairs made,
outside the United States unless
Customs previously has ruled the vessel
is a special purpose vessel and the
vessel arrives in a port of the United
States two years or more after its last
departure from a port of the United
States. Under these circumstances, only
those items (with the exception of fish
nets and netting) purchased and repairs
made, outside the United States during
the first six months after the vessel's
last departure from the United States
shall be declared and entered. Fish nets
and netting purchased or repaired
oulside the Uniled States shall be
declared and entered whether or not
purchased or repaired during the first
six months after departure. A copy of
the applicable Customs ruling and a
certification from the owner or master
that the vessel was used during its last
voyage primarily for purposes other than
transporting passengers or merchandise
shall be furnished with the declaration
and entry.

(C) Dutiable items. 1f the special
purpose vessel is operated in

international or foreign waters two
years or more after its last departure
from the United States, the only dutiable
items are fish nets and netting whenever
purchased and any other items
purchased or repairs made during the
first six months after the vessel’s last
departure from the United States.

(iv) LASH Barges. Lighter-abroad-ship
(LASH) barges (see §§ 4.81 and 4.81a)
and similar vessels documented with a
registry, coastwise trade, or Great Lakes
trade endorsement or; if undocumented,
intended to engage in such trade, are
subject to this section.

9. The first sentence of section 4.15{a)
is revised to read as follows:

§4.15 Fishing vesseis touching and
trading at foreign places.

(a) Before any vessel documented
with a fishery license endorsement shall
touch and trade at a foreign port or
place, the master shall obtain from the
district direclor a permit on Customs
Form 1379 to touch and trade. * * *

10. Section 4.15(b) is revised to read
as follows:

(b) Upon the arrival of a documented
vessel with a fishery endorsement which
has put into a foreign port or place, the
masler shall report its arrival, make
entry, and conform in all respects to the
regulations applicable in the case of a
vessel arriving from a foreign port.

11, Section 4.15(d) is revised to read
as follows:

(d) No permit to touch and trade shall
be issued o a vessel which does not
have a Certificate of Documentation
with a fishery license endorsement.

12. Sections 4.21{b) (11) and (12) are
revised to read as follows:

§4.21 Exemptions from tonnage taxes.

(b] .

(11) It is a tug with a Great Lakes
license endorsement on its vessel
document, when towing vessels which
are required to make entry.

(12) It is a documented vessel with a
Creat Lakes license endorsement which
has touched at an intermediate foreign
port or ports during a coastwise voyage.

13. Sections 4.60(b) (1) and (2) are
revised to read as follows:

§4.60 Vessels required to ciear.

[b) The following vessels are not
required to clear:

(1) A doucumented vessel with a
pleasure license endorsement or an
undocumented American pleasure
vessel (i.e., an undocumented vessel
wholly owned by a United States citizen
or citizens, whether or not it has a
certificate of number issued by the State
in which the vessel is principally used
under 46 U.S.C. 1466-1467 and not
engaged in trade nor violating the
Customs or navigation laws of the
United States and not having visited any
hovering vessel (see 19 U.S.C. 1709(d)).

(2} Any documented vessel with a
Great Lakes license endorsement which
during a voyage on the Great Lakes will
touch at a foreign port only for taking on
bunker fuel.®? (see § 4.82).

14. Section 4.84 is revised to read as
follows:

§4.64 Documentation.

No clearance shall be granted to any
documented vessel bound to & foreign
port or place unless it has a Certificate
of Documentation with a registry or, if
departing for Canada, a Great Lakes
license endorsement.

15. Part 4 is amended by removing
footnote number “102".

16. Section 4.68(a) is revised to read as
follows:

§4.68 Crew,; passengers,

{a) Clearance shall not be granted to
any vessel bound on a foreign voyage or
engaged in the whale fishery until a
crew list has been delivered to the
district director in duplicate on Customs
and Immigration Form 1-418. The district
director shall certify the duplicate copy
and return it to the master {or later
presentation to Customs (see § 4.9(b)).

17. Sections 4.80{a) (2) and (3), (d), and

" (h) are revised to read as follows:

§4.80 Vessels entitied to engage in
coastwise trade.

(a, .

{2) Owned by a citizen, is exemp!
from documentation, and is entitled to
or, except for its tonnage, would be
entitled to be documented witha
coastwise license or, where appropriate,
a Great Lakes license endorsement.

(3) Owned by a partnership or
association in which at least a 75
percent interest is owned by such a
citizen, is exemp! from documentation
and is entitied to or, except forits
tonnage, or citizenship of its owner, or
both, would be entitled to be
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documented for the coastwise trade. The
term “citizen" for vessel documentation
purposes, whether for an individual,
partnership, or corporation owner, is
defined in 46 CFR Subpart 67.03.

(d) No vessel owned by a corporation
which is a citizen of the United States
under the Act of September 2, 1958 (46
U.S.C. 883-1) shall be used in any trade
other than the coastwise trade and shall
not be used in that trade unless it is
properly documented for such use or is
exempt from documentation and is
entitled to or, except for its tonnage,
wauld be entitled to a coastwise license,
or where appropriate, a Great Lakes
license endorsement. Such a vessel shall
not be documented for nor engage in the
foreign trade or the fisheries and shall
not transport merchandise or passengers
coastwise for hire except as a service
for a parent or a subsidiary corporation
as defined in the aforesaid Act or while
under demise or bareboat charter at
prevailing rates for use otherwise than
in trade with noncontiguous territory of
the United States to a common or
contract carrier subject to Part 11l of the
Interstate Commerce Act, as amended
(49 U.S.C. 901-023), which otherwise
qualifies as a citizen of the United
States under section 2 of the Shipping
Act, 1816, as amended (46 U.S.C. 802),
and which is not connected, directly or
indirectly, by way of ownership or
control with such owning corporation.

(h) Any vessel, entitled to be
documented and not so documented,
employed in a trade for which a
Certificate of Documentation is issued
under the vessel documentation laws
[sce § 4.0(c)), other than a trade covered
by a registry, is liable to a civil penalty
0f $500 for each port at which it arrives
without the proper Certificate of
Documentation. If such a vessel has on
board any foreign merchandise (sea
stores excepted), or any domestic
taxable alcoholic beverages, on which
the duty and taxes have not been paid
or secured to be paid, the vessel and its
cargo are subject to seizure and
fnrf@ilul‘e.

18. Section 4.81(a) is revised to read as
follows:

§4.81
e Wmm and departures
(a) No vessel which is documented
with a coastwise license or registry
endorsement or is owned by a citizen
and exempt from documentation, and
which is in ballast or laden only with
dnmles(ic products or passengers being
carried only between points in the

United States shall be required to report
arrival or to enter when coming into one
port of the United States from any other
such port, except as provided for in
sections 4.83 and 4.84, nor to obtain a
clearance, permit to proceed, or
permission to depart when going from
one port in the United States to any
other such port except when
transporting merchandise to a port in
noncontinguous territory.**?

19. The first sentences of § 4.82 (a)
and (c) are revised to read as follows:

§4.82 Touching at foreign port while In
coastwise trade.

(a) A documented vessel with a
registry or, where appropriate, a Great
Lakes license endorsement which,
during a voyage between ports in the
United States, touches at one or more
foreign ports and there discharges or
takes on merchandise, passengers,
baggages, or mail **2 shall obtain a
permit to-proceed or clearance at each
port of lading in the United States for
the foreign port or ports at which it is
intended to touch.* * *

(c) Upon arrival from the foreign port
or ports at the subsequent port in the
United States, a report of arrival and
entry of the vessel shall be made, and
tonnage taxes shall be paid unless the
vessel is properly operating under a
document with Great Lakes license
endorsement.* * *

20. Section 4.83(b) is revised to read
as foilows:

§4.82 Trade between United States ports
on the Great Lakes and other ports of the
United States.

{b) A vessel in the coastwise trade
only, which is proceedin® from a port of
the United States on the Great Lakes via
the Hudson River and otherwise than by
sea, may operate under a document with
a Great Lakes license endorsement and
shall not be subject to the requirements
for clearance, report of arrival, or entry.

21. The first sentence § 4.85(a) is
revised to read as follows:

§4.85 Veassels with residue cargo for
domestic ports.

(a) Any foreign vessel or documented
vessel with a registry or, where
appropriate, a Great Lakes license
endorsement, arriving from a foreign
port with cargo or passengers
manifested for ports in the United States
other than the port of first arrival, may
proceed with such cargo or passengers
from port to port, provided a vessel

bond (Customs Form 7567 or 7569) in a
suitable amount is on file with the
district director at the port of first
eatry.tis* ¢« ¢

22, Section 4.87(a) is revised to read as
follows:

§4.87 Vessels proceeding foreign via
domestic ports,

(&) Any foreign vessel or documented
vessel with a registry or, where
appropriate, a Great Lakes license
endorsement may proceed from port to
port in the United States to lade cargo or
passengers for foreign ports.

* - - . .

23. Section 4.88(a) is revised to read as
follows:

§4.88 Vessels with residue cargo for
foreign ports.

(a) Any foreign vessel or documented
vessel with a registry or, where
appropriate, a Great Lakes license
endorsement which arrives at a port in
the United States from a foreign port
shall not be requred to unlade any
merchandise manifested for a foreign
destination provided a vesse! bond
(Customs Form 7567 or 7569) in a
suitable amount! is on file with the
district director at the port of first

entry. 119
24. Section 4.80(d) is revised to read

as follows:

§4.90 Simultaneous vessel transactions.

(d) A documented vessel may engage
in transactions (2), (4), (5), or (6) only if
the vessel's document has a registry or,
where appropriate, a Great Lakes
license endorsement. Such a vessel shall
not engage in transactions (1) or (3)
unless permitted by the endorsement on
its Certificate of Documentation to do
s0.

25. The first sentence of § 4.94{a) is
revised to read as follows:

§4.94 Yacht privileges and obligations.
(a) Any documented vessel with a
pleasure license endorsement shall be
used exclusively for pleasure and shall
no! transport merchandise nor carry

passengers for pay. * * *

26. Sections 4.96 (b) and (c) are
revised to read as follows:
§4.96 Fisherles.

(b) Except as otherwise provided by

treaty or convention to which the United
States is a party (see paragraphs (d) and
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() of this section), no foreign-flag vessel
shall, whether documented as a cargo
vessel or otherwise, land in a port of the
United States its catch of fish taken on
board such vessel on the high seas or
fish products processed therefrom, or
any fish or fish products taken on board
such vessel on the high seas from a
vessel engaged in fishing operations or
in the processing of fish or fish products.
(46 U.S.C. 251). This prohibition applies
regardless of the intended ultimate
disposition of the fish or fish products
(e.g., it applies to transshipments from
the foreign vessel to another vessel in
United States territorial waters; it
applies to landing for transshipment in
bend to Canada or Mexico; it applies to
landing for exportation under bond; and
it applies to landing in a Foreign Trade
Zone). However, the prohibition is
limited to fish, or fish products
processed therefrom, laken on board the
foreign vessel on the high seas.

{¢) A vessel of the United States to be
e¢mployed in the fisheries must have a
Certificate of Documentation endorsed
with a fishery license. “Fisheries”
includes the planting, cultivation,
catching, taking, or harvesting of fish,
shellfish, marine animals, pearls, shells
or marine vegetation at any place within
the territorial waters of the United
States or the fishery canservation zone
established by 16 U.S.C. 1811,

§4.98 [Amended]

27. Part 4 is further amended by
removing section 4.96(h) and footnotes
131b and 132¢.

(R.S. 251, secs, 2, 3, 28 Stat. 118, as amended,
119, as amended, secs. 309, 317, 46 Stal. 690,
and amended, 606, as amended sec, 624, 46
Stat, 759, sec, 101, 78 Stat. 72, 77A Stal. 14 (6
LU.S.C. 301, 19 U.S.C. 68, 1202, 1306, 1317, 1824,
46 U.S.C. 2. 3: Goneral Headnote 11, 12, Tariff
Schedules of the United States))

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
_RATE, ETC.

The first sentence of § 10.59(e) is
revised lo read as follows:

§10.59 Exemption from customs duties
and internal-revenue tax.**

(e) A documented vessel with a
fisheries license endorsement and
foreign fishing vessels of 5 net tons or
over may be allowed to withdraw
distilled spirits (including alcohaol),
wines, and beer conditionally free under
section 309, Tariff Act of 1830, as
amended (19 U.S.C. 1309), if the district
director is satisfied from the quantity
requested, in the light of (1) whether the
vessel is employed in substantially

continuous fishing activities, and (2) the
vessel's complement, that none of the
withdrawn articles is intended to be
removed from the vessel in, or otherwise
returned to, the United States without
the payment of duty or tax.* * *

(R.S. 251, as amended, secs, 309, 317, 624, 46
Stat. 690 as amended, 898, as amended 759,
77A Stat, 14; 5 U.S.C. 301, 19 US.C. 66, 1202,
1309, 1317, 1624 (G.H. 11, 12, Tariff Schedules
of the United States))

Executive Order 12291

Because these amendments do not
meet the criteria for a “major rule' as
defined by section 1(b) of E.O. 12291, the
regulatory impact analysis prescribed
by section 3 of the E.O, is not required.

Inapplicability of Regulatory Flexibility
Act

This document is not subject to the
provisions of sections 603 and 604 of
title 5, United States Code, as added by
section 3 of Pub. L. 96-354, the
“Regulatory Flexibility Act.” That Act
does nol apply to any regulations such
as these for which a notice of proposed
rulemaking is not required by the
Administrative Procedure Act {5 US.C.
5§51 et seq.) or any other statute,

Inapplicability of Public Notice

Because these amendments merely
clarify existing regulations, only
implement a statutory requirement, and
impose no additional duty or burden on
the public, pursuant to 5 U.S.C.
553(b)(B), notice and public procedure
are UNNecessary.

Drafting Information

The principal author of this document
was James S. Demb, Regulations Control
Branch, Office of Regulations and
Rulings, U.S. Customs Service. However,
personnel from other Customs offices
participated in its development,

Robort P. Schaffer,
Acting Commissioner of Customs.

Approved: September 21, 1583,
John M. Walker, Jr.,

Assistant Secretary of the Treasury.
(PR Doc. 8327827 Filed 10-12-03; 5:45 um]
BILLING CODE 4320-02-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 558

New Animai Drugs for Use in Animal
Feeds; Dichlorvos

AGENCY: Food and Drug Administration.
AcTiON: Final rule.

sUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of supplemental new animal
drug applications (NADA's) filed by SDS
Biotech Corp., providing for use of a 3.1-
percent dichlorvos premix and providing
that the requirements of section 512{m)
of the Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 360b(m)) are
waived for the use of premixes
containing 3.1 and 9.8 percent
dichlorvos.

EFFECTIVE DATE: October 13, 1983,

FOR FURTHER INFORMATION CONTACT:
Adriano R. Gabuten, Bureau of
Veterinary Medicine (HFV-135), Food
and Drug Administration, 5800 Fishers
Lane, Rockville, MD 20857, 301-443-
4013,

SUPPLEMENTARY INFORMATION: SDS
Biotech Corp., 7528 Auburn Rd,, P.O.
Box 348, Concord Township, Painesville,
OH 44077, submitted supplements to
their approved NADA's 40-848 and 49-
032 requesting approval for making a
3.1-percent dichlorvos premix and that
the requirements of section 512(m) of the
act be waived for premixes containing
3.1 percent and 9.6 percent dichlorvos
for use in making finished swine feeds.
The requirements of section 512(m) of
the act are presently waived for finished
feeds made from feed supplements
containing up to 0,768 percent of
dichlorvos. The supplemental
applications are approved, and the
regulations are amended accordingly,

Dichlarvos as the sole drug premix
meets the uniform criteria set forth in
the 1971 Bureau of Veterinary Medicine
memoranda for administrative waiver of
the ministerial requirements of section
512(m) of the act. The pertinent
provisions of the memoranda indicate
that waiver is appropriate if:

1. The feeding of 1.5X to 2X the level
of the product in the finished feed does
not have an impact on the tissue residue
picture, i.e., an impact on an existing
withdrawal period or tolerance.

2. The product is not a known
carcinogen or i§ not classed with a
family of known carcinogens.

3. Appropriate documentation
covering animal safety is on file. This
will not require additional generation of
data in that this documentation is by
definition a part of the new animal drug
application (NADA).

4. The margin of safety to the animal
and safety to the consumer is such that
the product label does not have to
contain a statement such as “Use as the
sole source of * * *".

5. Data are on file to demonstrate that
the product is efficacious over the
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approved range. This data should
generally satisfy current standards for
the demonstration of efficacy.

6. Except under special circumstances,
the product has been used at least 3
years in the target species without
significant complaints related to or
associated with it. Applications of this
criterion require a review of the
available Drug Experience Reports,

The memoranda make explicit that
because waiver of the ministerial
requirements of section 512(m) is
permitted only for specific efficacy
claims or at specific levels of the drugs,
distinct products with corresponding
labeling for those claims or levels
should exist. This is necessary in order
to cover those premixes that can be
made into finished feeds with various
concentrations of drugs.

The foregoing criteria established in
the 1971 memoranda constitute an
interim agency policy, as discussed in
the Federal Register of May 28, 1082 (47
FR 23446). In waiving the ministerial
requirements of section 512(m) of the
act, the agency has not waived the
current good manufacturing practice
regulations under Part 225 (21 CFR Part
225) for feed mills mixing such feeds.

The Bureau of Veterinary Medicine
hus determined pursuant to 21 CFR
25.24(d)(1)(iii) {proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required,

Approval of these supplements is an
administrative action that did not
require the generation of new
effectiveness or safety data. Therefore, a
freedom of information summary is not
required for this action.

List of Subjects in 21 CFR Part 558
Animal feeds, Animal drugs.

Therefore, under the Federal Food,
l?rug. and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5,10) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), Part 558 is
amended in § 558.205 by revising
paragraphs (b) and (d)(4) to read as
fl.)”()“'sl
PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

§558.205 Dichlorvos.

. » - .

(b) Approvals. Premix levels of 3.1
and 9.6 percent granted to No. 052313 in
§ 510.800(c) of this chapter.

(d) . ..

(4) Finished feeds conforming to the
requirements of this section processed
from feed supplements containing up to
0.768 percent dichlorvos, or from
premixes containing 3.1 or 9.8 percent
dichlorvos, are not required to comply
with the provisions of section 512(m) of
the Federal Food, Drug, and Cosmetic
Act.

Effective date, October 13, 1983.
(Sec. 512(i), 82 Stat, 347 (21 U.S.C. 360b(i}))
Dated: October 3,1983.
Robert A. Baldwin,
Associate Director for Scientific Evaluation.
[FR Doc. &3-27761 Filed 10-12-83; 8:45 am)
BILLING CODE 4180-01-M

21 CFR Part 558
New Animal Drugs for Use in Animal
Feeds; Virginiamycin

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
SmithKline Animal Health Products,
providing for a 1.1-percent virginiamycin
premix (5 grams virginiamycin activity
per pound) for use in making medicated
swine feed and broiler rations.
EFFECTIVE DATE: October 13, 1983,
FOR FURTHER INFORMATION CONTACT:
Lonnie W. Luther, Bureau of Veterinary
Medicine (HFV-128), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443-4317.
SUPPLEMENTARY INFORMATION:
SmithKline Animal Health Products,
Division of SmithKline Beckman Corp.,
1600 Paoli Pike, West Chester, PA 19380,
has filed a supplement to NADA 91-513
for Stafac® 11 (virginiamycin 1.1 percent,
5 grams virginiamycin activity per
pound). The supplement provides for a
new premix concentration. The NADA
previously provided for virginiamycin
premix levels of 2.2 percent, 4.4. percent,
and 11 percent (Stafac® 22, Stafac* 44,
and Stafac® 110).

The supplement is approved and the
regulations are amended accordingly.

Approval of this supplement does not
change the approved conditions of use

of the drug. It permits use of a different
premix concentration in addition to
those previously approved. The use
levels for virginiamycin in the feed
remain the same. Approval does not
require new effectiveness or safety data.
Under the Bureau of Veterinary
Medicine's supplemental approval
policy (42 FR 64367; December 23, 1877),
this is a Category II supplemental
approval which does not require
reevaluation of the safety and
effectiveness data in the original
approval. In addition, a freedom of
information summary for approval of the
supplement is not required.

The Bureau of Veterinary Medicine
has determined pursuant to 21 CFR
25.24(d)(1)(iii) (proposed December 11,
1979; 44 FR 71742) that this action is of a
type that does not individually or
cumulatively have a significant impact
on the human environment. Therefore,
meither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 558
Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 12(i), 82
Stal. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10) and
redelegated to the Bureau of Veterinary
Medicine (21 CFR 5.83), § 558.635 is
amended by revising paragraph (b)(1) to
read as follows:

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS
§558.635 Virginiamycin.
(b) Approvals. Premix levels of 1.1
percent (5 grams per pound), 2.2 percent
(10 grams per pound), 4.4 percent (20
grams per pound), 11 percent (50 grams
per pound), and 50 percent (227 grams
per pound) granted to No. 000007 in
§ 510.600(c) of this chapter for use as in
paragraph (f) of this section.

Effective date. October 13, 1983,

(Sew. 512(i), 82 Stat. 347 (21 U.S.C. 360b(i)))
Dated: October 5, 1983.
Richard A. Carnevale,

Acting Deputy Associate Director for
Scientific Evaluation.

[FR Doc. 83-27760 Piled 10-12-83; 8:45 um]
BILLING CODE 4160-01-M
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DEPARTMENT OF JUSTICE SUPPLEMENTARY INFORMATION: manufacturing pmduc;:’ which had
g : previously been granted exempt
Drug Enforcement Administration List of Subjects in 21 CFR Pa: 1308 chemical preparation status. These
Administrative practice an discontinued products are being deleted
21 CFR Part 1308 procedure, Drug traffic control, from the list of exempt chemical
Narcotics, Prescription drugs. preparations set forth in 21 CFR 1308.24.
e A it The Drug Enforcement Administration These mﬂ‘?mha&:’eenfinfmﬂy
ENCY: DEA) h ived licati Scusse e ce 0
2% inis : “8 Enforti:emem ](pursu)an::ore&c:;)e.zg g‘f"l";:leozt;sof the Management and Budget (OMB). It has
B AtOR; Justioe. Code of Federal Regulations (CFR) been determined that they are minor
ACTION: Final rule. internal management matters not

SUMMARY: By this rule, the below listed
chemical preparations and mixtures
which contain controlled substances
have, as indicated, either been added to
or deleted from the list of exempt
chemical preparations set forth in

§ 1308.24 of Title 21 of the Code of
Federal Regulations. Those which are
included in the list are exempted from
the application of various provisions of
the Comprehensive Drug Abuse
Prevention and Control Act of 1970, (21
U.S.C. 801 et seq.), and from certain
Drug Enforcement Administration (DEA)
regulations. This action is a result of
DEA's periodic review of the exempt
chemical preparation list and of
applications for exemptions filed with
DEA, and is consistent with the needs of
researchers, chemical analysts, and
suppliers of these products.

DATES: This rule is effective December
12, 1883, subject to being suspended,
reinstated, revoked, or amended by the
Deputy Assistant Administrator of the
Office of Diversion Control upon
consideration of any comments or
objections filed on or before December
12, 1983, which raise significant issues
on any finding of fact or conclusion of

which ask that several chemical
preparations containing controlled
substances be granted the exemptions
provided for in 21 CFR 1308.24.

It has been determined that each of
the following chemical preparations and
mixtures is intended for laboratory,
industrial, educational, or special
research purposes, is not intended for
general administration to man or animal,
and either (a) contains no narcotic
controlled substances and is packaged
in such a form or concentration that the
packaged quantity does not present any
significant potential for abuse, {b)
contains either a narcotic or nonnarcotic
controlled substance and one or more
adulterating or denaturing agents in
such a manner, combination, quantity,
proportion, or concentration, that the
preparation or mixture does not present
any potentizl for abuse, or (c) the
formulation of such preparation or
mixture incorporates methods of
denaturing or other means so that the
controlled substance cannot in practice
be removed, and therefore the
preparation or mixture does not present
any significant potential for abuse. It
has been further determined that
exemption of the following chemical

requiring formal OMB review.

The Deputy Assistant Administrator
of the DEA Office of Diversion Control
hereby certifies that these matters will
have no significant negative impact
upon small businesses or other entities
within the me and intent of the
Regulatory Flexibility Act, 5. US.C. 501
et seq. The addition of preparations to
the list of exempt chemical preparations
has the effect of exempling them from
certain sections of the Controlled
Substances Act of 1970 and regulations.

Therefore, pursuant to the Controlled
Substances Act, the regulations of the
Department of Justice and the Drug
Enforcement Administration, the Deputy
Assistant Administrator of the DEA
Office of Diversion Control hereby
orders that Part 1308 of Title 21 of the
Code of Federal Regulations be
amended as hereinafter appears. (Sec.
201, 202, 501(b), Controlled Substances
Act, 21 US.C. 811, 812, 871(b)).

Dated: October 4, 1963,

Gene R, Haislip,

Deputy Assistant Administrator, Office of
Diversion Control, Drug Enforcement
Administration.

| ot preparations and mixtures is consistent  PART 1308—SCHEDULES OF
aw supporting this rule. with the public health and safety as well CONTROLLED SUBSTANCES
FOR FURTHER INFORMATION CONTACT: as the needs of researchers, chemical
Howard McClain, Jr., Chief, Drug analysts and suppliers of these products. § 1308:24 [Amended]
Control Section, Drug Enforcement DEA has also received a. Section 1308.24(i) is amended by
Administration, Washington, D.C. 20537, correspondence from companies who removing the following from the table in
Telephone (202) 633-1366. have discontinued marketing or paragraph (i}:
Dste of
Manutacturor or supphar Procuct name and supplers catalog No. Form of product o
Amencan Hospitel Supply Cop. (Dade Dvesion)..—..........| Mom-Trol I-X chomistry controls (evel 1), catalog Nos. ...
85106-1 Viak 5 mb 01-30-75
£5106-5 Viak 10 mi 01-20-78
85106-3. Viak: 25 mi 01-20-75
oo Moni-Trol X chomistry controls lavel i), catalog NOS=. ...
B5106-2 Viat 5 01-20-75
B5106-6. Viak 10 mi 01-20-75
B5108-4 Viak 25 mi 01-20-75
Do. | Monk-Trok 1. chamustry controls lovel 1), BS106-20________| Viak § mi, 10 vsle per ikt —..——| 08-18-99
00— Mors-Trol LX chemstry controls (0wl ), 8510650 —..............| Viak 10 mi, 50 els par il .o 081800
Do. Monk-Trol X chemistry control (level 10, B5106-30 .| Vit 5 mi, 10 viels por Kt oo 081000
Do.. Moni-Trol 11X cheenistry control (ievel 1), B5106-80 ..—.......... Vist 10 mi, 50 viaks par Mt L=t :um
0o, Stratus calbvator A catalog No. BS5700-10____..| Botte: 2 mi 4o
Do PR Statun cesbrator 8 Viak: 2 mi. o
g o Stratus cadbrator g ::i 12-15-81
Do Straus caldraior E o 12-15-81
Do.... Stratus caltator F e s
N T T W Ab : 100 AMPHGLAMING (1250)..... e K 2,500 Or 100 tosts S e
et e IR RSN A s R - Ab (1251) ampt Vial; 500 mi, 20 mi 11-15-82
0o, o amph urine control 100, 250, 500, | Viak 100 mi, 4 mi
1,000, o 2,000 ng/mi.
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S T e - T S —— e—
~ Date of
Marufacturer of suppier Product name and supplier’s catalog No, Form of product oarhmu-
Do. Abx y for barbin (1251) No. 43042 | Viek 30 mi, & mi 07-06-73
Do. Al ChO assay for barbiturates (1251) No. 43043 | Viak 500 md, 100 mi 07-06-73
Do Abx ch ORssay for e matabolite ... ... .| Kit: 100 tosts, 2500 tests ... i .| 02-08-78
Do. Abx radiommunonssay for cocaine motaboiite (1250 |Glass vieh 30 ml, S0Omé ... | 02-06-76
anbgen reagent.
Do.. Abx radiommunoassay fof cocaing mwtabole positive | Glass viak 100 mi, 6 mi 0R-06-76
urine control.
D0 s Ab - Sok y for melthag (125) No. | Via: 20 mi, 6ol ... 01-37-74
s 430
Do. - “‘m rdiciwnunonssay  for methaqualone (1250) No, | Vial: 500 mi, 100 mi 01-17-74
71
Do. Ab radioimmunosssaly Jor morphing (1251) No. 42021 ... | Vial: 30 md, 6 md 09-27-72
g:- — Al radioimmunoassay for morphine (1251) No. 43028 .....| Vil 500 ml, 100 mb, oo | 08.27-72
Abx. radioimmunoassay for phencycic Kt

Do Agglutex amphetaming test kit.. Kit: 25, 100, OF 200 1009 i s] OB-28~81
Do Aggiutex amphetamine iatex Viat 25 md, 5 mi 08-28-81
Do Agghutex amphetlamine positve human unne control ... Viat: S ml 10 08-28-81
Do Aggiutex barbiiurate tost kit KR: 25, 100, of 200 00818 o] OB-28-81
Do Agghsex ate latex Viet 25mi, 5mé 08-28-81
Do Agghex barb POSive human wrine convol .. wf Viak: 5 md, 10 mi 08-28-81
Do—. Aggiutex mothagualone test kit Kit: 25, 100, or 200 tosts 08-28-51
Do Aggiutex mothagualone latox 10ag Vit 2.5 mi, 5 mi 08-28-81
0o Aggiutex mothagualone postive human urine control............ L L)
Do.. AQghutex o Kit: 25, 100, 200, or 200 tests. .| 08-28-81
Do Agghutex - 0ag Viak 25 ml, 5 mi 08-28-81
Do Aggutes P P humen urine control .| Visl 8 ml, 10 mi 06-28-a1

Date of
Manufacturer of supphor Product name and supplier's catalog No Form of product Q::a-
Amencan Hospaal Supply Corp. (Dade Division)..... Stratus phenobarbitsl calitesior B8 Bottle: 2 mi 05-27-83
Do Stratus phenobartital calibrater C Botve: 2 mi 08-27-83
Do Stratus ph al calibentor D Bottec 2 mi 06-27-83
Do Stratus phenobarbilal calibeator E Botte: 2 mi 06-27-83
Do Stratus phenobarbital calibeator F Bottle: 2 mi 06-27-83
Do Mons-Trol lovel 1X special order roquest BS106-5X... .| Viak 10 mi, 10 visis per k. | 08-30-83
Do Moni-Trol leved 11X special ocder request BS106-8X—........| Viak 10 i, 10 visls por k... | 06-30-23
e Protopath factor § assay resger Viak 1 mi 07-06-83
Oo factor 8 Viak 1 mi 07-06-83
Do Moni-Trol. ES fevel | {, assayod Vials (10): 5 mi each, 07-15-83
Do Monk-Trod, £S5 level Il ch control, assay Vigls (10} 5 mi sach 07-15-83
Do Duta-Fi theomd Viat: 5 mt 07-20-83
Tood-Lab b ate rapid screén, barbdizale standard ... ..| Vsl 15 m 03-30-83
Estriol (1251) racer reagent.__. Botthe: 100 mi. 07-12-83
Estriol anti Boftle: 50 mi 07-12-83
Authentiit buMer Mt 1 vial 03-28-83
Authentifitm fm Plates: 16 por kit 03-28-83
aca Theyoning uptake snalytical tost pack | Plastic Pack: 1 test 08-25-83
Titan gol LDH isoenzyme butter Packet: 2279 03-07-83
Abx for amp (1250 Kit: 100 10319 2,500 18IS ......oosiorrs s si| 021585
Ab (1251) amph Viak: 20 mi, 500 mi 02-15-83
positive (amph: ) Viek & mi, 50 mi 02-15-83
Abuscreon positive urine reference standard (amphetamine) .| Vil 4 mé, 50 mi 02-15-83
A o 0ORssay 10 bavts (1260).. Kit: 100 tests, 2500 tosts ... .| 02-15-83
A 125|—~Socobarbital reagont | Viak 20 mi, 500 mi 02-15-83°
Ab Positve rof standerd (bavbaturates) Viak: 4 mi, 50 mi 02-15-83
Abx positve unne standard (bar %) o] Vgl 4 i, 50 mi 02-15-83
A ch y for metabolta {125() .| Kit: 100 tests, 2500 tests. oo | 02-15-83
Ab 1251 benzoylecgon Vial; 20 mi, 500 mi 02-15-83
Al positive referance standard S— 02-15-83
Alx, unne relerence ). Vial: 4 mi, 50 mi 02-15-83
Abuscreen for qualone (1251) Kit: 100 fosts, 2500 10828 ..o csrirond 02-15-83
Ab 125¢—Methaquaione o st oot Vial: 20 mi, 500 mi 02-15-83
ALy i {methagualone)......| Vial: 4 mi, 50 mi 02-15-83
Ab> positive Wrine reference standard (mothagualone)......| Viet: 4 mi 50 mi ... 02-15-83
Ab Uy assay for morphine (1251) Kt: 100 tasts, 2.500 tests i 02-18-83
Abx 1251—Morph o Viat 20 mi, 500 mi 02-15-83
Aby POsI (o (mOpBINg) | Viak 4 i, 50 mi 02-15.83
AbusCrean postive rine reference standard st VIOE 4 Y, 50 el 02-15-83
Ab diod assay for phencyciidine (PCP} (1251) .| Kt 100 16588 2,500 10818 ... oooceoor] 02-15-8F
Ab 1251—Phencyciidene megent..._. .. Viak: 20 mi, 500 s 02-15.83
Ab positve raf {phoncycliding) Vial: 4 mt, 50 mi 02-15-83
Alx positve unna reference standard (phencychding) ......| Viak 4 mi, 50 mi 02-15-83
Aggitex amphetaming lest Kit 20 tosty, 100 tests ... |02-15-63
Agglutex amphetamine latex reagent Viak: 2 mi. 08-27-63
Aggiutex amphetaming positive human usine control Viak: 5 mi. 08-27-83
Agghatax b sl fest kit Kit: 20 tests, 100 tests 06-27-83
Aggiutax bartrurato latex Veak 2 m 08-27-83
AQohutex A6 POsitve human wine control Viak: § mi 06-27-63
Agghutex momphine test kit Kt 20 tests, 100 tests 06-27-83
Aggiutex momp a0 Vial. 06-27-43
Aguiutex monphing postve human wrine control .| Vial 5 md,.. 06-27-43
Aggiutex phancyclidine (PCP) test kit K&: 20 tosts, 100 tests ... . _|06-27-83
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Date of
Marufacturer or suppher Product name and supober's catalog No. Form of product w&:nm
Do = i} AR, PRONCYCHOH 9 Visl: 2 mi 08-27-8)
Do Aggiutex. phancyosiine px human urne control. .| Vital- 5 ml 08-27-83
0. S MU W R v qualone test kit Kt 20 tests, 100 tests 06-27-8)
Co.... Agglutex Methaquatono latex roags Viak 2 mi 06-27-83
Do.... -l Aggiutex math e Posilive human urine control Viak: 5 mi - 08-27.83
Poul == e T knmunging prep No. 1A Viak 10 m, 20 mi, 50 md, 100 Moo | 07-12-83
Do.. - e » 9 P No. 2A Viak: 10 mi, 20 ml, SO ml, 100 ... | 07-12-89
e — . % D No. 3A Viat 10 e, 20 i, 50 ml, 300 e | 07-12-89
o S i = T i S S RS S g B No. 4A Vist 10 mt, 20 mi. SO ol 100 Ao | O7-12-80
Oo ) preparabon No. SA. Viak 10 ml, 20 mi, 50 mi, 100 M | 07-12.83
T = Ting propes No. 6A Viak 10 mi, 20 md, 50 mi, 100.mi | 07+12-83
s s iives -} imenunaing preparation No, 7A, Viat 10ml, 20 . SOl 100 ¥ 07-12-83
e e o], MO PIOD No. 8A, Viak: 10 i, 20 o, 50 enl, 100 M| 07-12-80
0L Sciontif Thempatic dng control |, TDC | (high leved) | Glass ik 10 mi 04-08-83
Do.. ey = i Thermpeutc drug control It TOC Ul (rmad-level) | Glass vk 10 mf 04-08-83
& TR SNCS — s THIRPOURE driig cONrol I, TOC I (low vel) | Gloss viak: 10 mi | O4-08-83
Do Therapeutic drug control 1, 1, I, indovel TOC mestipack .| Glass visls (12): 10 mi 04-06-83
o T IEP Der butfar Bottie: 100 mi 05-18-82
LTI oD - S Agar gol plate 10.2 mi 05-18-53
Miles Laboratodies, inc sl R—— {0 Y T Giass vial. t mi 02-01-82
Nucloar Modical Lab o = TETRA-TUBE RIA T4 dagnostic kit Kit: 100 tests, 500 iosts 06-03-83
Do. TETRA-TUBE acer Boston round ambar bottle: 402..... .| 08-03-83
Do, . TETRA-TUBE diusot Cloar Bottie: 1 & 08-03-83
Onhd Dhage Sy inc. | Ortho tridevel TOM control Glass vial 6 mi 05-12-83
Do Ortho TOM control leved | Glass viat & mi 05-12-83
Do. i /! e et resieere]. OFiG TOM 0N haved § Glass viet 6 mi 05-12-83
O N iy i | Orthio TOM controf laved Bl Glass viat & mi 05-12-33
Orihe D% Sy Inc...... Ortho d PTT roag Glass viat 30 determination se, 100 . | 06-23-83
Do s i dl AACC tox B | Glass viat 25 mi .| 08-17-33
1 TR W AR IR = oy OATHO sorum ELISA fest system for circufating immune | Glass viak 0.5 mi 09-15-83
complexes (Ciaq GL
SIGMA Cremicst Co - A .| Adeosing phosphato substrate, NO. 675-1, .| Bofttho: 4 02 07-25-713
Do_ Giycerop ate 9, 5ub No. 678-2 Botve: 4 oz 07-25-73
Db - = SER—— - CL P TR T R T [ ——— - e 07-25-73
Do. Acki homatoxylin sok No. 285-2 Bottle: 25 mi, 100 mi 08-06-73
s N e — < Mayer's h v sohution, No. MMS-1..o .| Boltie: 25 mi, 100 mi 08-06-73
0o SGOT singie assay vial, No. 55-1 Viat: 3 mi. 05-29-73
Do SGOT single assay vial, No. 55-5 Vist:15 et 05-29-73
D0} i S — e ) T NI Viet: 30 i 05-20-73
Do SGPT sngle assay vial, No, 55-1P. Viat 3 mi - 05-20-73
Do SGPT assay vial, No. 55-5P Viak 15 mi 05-29-73
Co | SGPT 10 a8y vial, No. 55-10P Viat: 30 mi 05-29-73
Do SGOT reagont No. 155-10 Viak: 30 i 05-29-73
Co | SGOT reagent No. 155-100 Viat 100 mi 065-29-73
Do SGOT reagent No, 155-10F Viat: 30 m 05-26-73
Do SGPT roagent No. 155-1009 R P e LU — 05-29-73
Co LOH-P reagant No, 125-10. Viat: 30 05-20-73
0o LOH-Presgont N0, 125100 ... |vst100m 05-26-73
Syva Co. Emit st controfied sutmtance PE—— 3 R W £ 28 <)
[FR Doc. 63-27802 Filed 10-12-4: 45 am) 27 CFR Part 9 Firearms, Washington, D.C. 20226 (202-
TSR O00% L1004 [TD ATE-152; Re: Notice No. 439] 566-7626). b=
SUPPLEMENT INFORMATION:
El Dorado Viticultural Area gt et
AGENCY: Bureau of Alcohol, Tobacco
and Firearms; separtmem of the On August 23, 1978, ATF published
DEPARTMENT OF THE TREASURY Treasury Treasury Decision ATF-53 (43 FR 37672,
: 54624) revising regulations in 27 CFR
Bureau of Alcohol, Tobacco and ACTIONFInal nil@, TreRsdty desibion Part 4 allowing the establishment of
Firearms suMMARY: This final rule establishes a definite American viticultural areas.
viticultural area in El Dorado County of  These regulations also allow the name
27 CFR Part 5 of an approved viticultural area to be

| T.D, ATF-150; Ref: Notice No. 469]

Ingredient Labeling of Wine, Distilled
Spirits and Mait Beverages

Correction

In FR Doc. 83-27386, beginning on
page 45549, in the issue of Thursday,
Qctober 6, 1983, on page 45557, in the
first column, in § 5.32{b}(5). in the last
line, “on or” should read “on or after”.

BILLING CODE 1505-01-M

The Bureau of Alcohol, Tobacco and
Firearms (ATF) believes the
establishment of “El Dorado™ as a
viticultural area and the subsequent use
as an appellation of origin on wine
labels and in wine advertisements will
allow wineries to better designate the
specific grape growing area where their
wines come from and will enable
consumers to better identify the wines
they may purchase.

EFFECTIVE DATE: November 14, 1983.

FOR FURTHER INFORMATION CONTACT:
James A. Hunt, FAA, Wine and Beer
Branch, Bureau of Alcohol, Tobacco and

used as an appellation of origin in wine

labeling and advertising.

Section 9.11, Title 27, CFR, defines an

American viticultural area as &
delimited grape-growing region
distinguishable by geographical
characteristics, Title 27 CFR,

§ 4.25a(e)(2), outlines the procedure for
proposing an American viticultural area.
The El Dorado Wine Grape Growers

Assoclation in Camino, California,
petitioned ATF for the establishment of
an American viticultural area to be
named “El Dorado.” The El Dorado
viticultural area is located within El
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Dorado County, east of Sacramento, the El Dorado viticultural area from the  producers are allowed to claim a
California. surrounding area. distinction on labels and advertisements

In response to this petition, ATF ATF has carefully considered the as to origin of the grapes. Any
published a notice of proposed evidence and comments received and commercial advantage gained can only
rulemaking, Notice No. 439, in the has decided to approve the El Dorado come from consumer acceptance of El
Federal Register on December 14, 1962 viticultural a‘l:: bounda? lines as Dorado wines.
47 FR 55954), proposing the proposed in the notice o
Lstablhhmexi.t%fm Dorado as a rulemaking and found in 27 CFR9.810f ~ List of Subjects in 27 CFR Part 9
viticultural area. A'lf'? received 14 this final rule. Adminhed mcﬁce ;nud
comments strongly favaring the El Geogra Characteristics procedure, protection,
Dorado viticultural area as described in The pzl::‘t:i:lner ul:t < Viticultural areas, and Wine.
;:re e o:dpropo ”‘: ndemakm: a2 boundary l;eprmnl ts the upper mu:".:,:{ Executive Order 12291

istorical and Current Evidence any agricultural activity since y compli Execu Order
Name and mountainous terrain and climate of o SOy Y o

The petitioner submitted evidence to
show that several places within El
Dorado viticultural area carry the
name—such as the towns of El Dorado
and El Dorado Hills, El Dorado Hills
Vineyard, Eldorado Vineyard and
Winery in Camino, El Dorado County
and the El Dorado National Forest.

In the notice of proposed rul
comments were requested as 1o possible
confusion for the consumer since the El
Dorado viticultural area name is also
the name of the county in which it is
located. A county appellation requires
75 percent of the grapes from that
appellation whereas a viticultural area
requires 85 percent. Twelve commenters
supported the name El Dorado as the
viticultural area name and no
commenters stated a potential for
consumer confusion. The comments
stated the name El Dorado is used
widely in the area and that the enfire
viticultural area is within El Dorado
County. The commenters also stated the
name El Dorado has been in existence in
the area for over 100 years and that the
county was later named El Dorado as
was a town, the National Forest, a
vineyard, a winery and many other
businesses.

Boundaries

. S.i(n:l:; the soil, climate and terrain

imi grape growing areas to
between the 1,200-foot to 3.500-foot
elevation levels, the boundaries of the
viticultural area delineate the area at
these elevations. According to the
petitioner, the natural boundaries of £l
Dorado County—the North Fork of the
American River, the Middle Fork of the
American River, and the Rubicon River
o‘nthenonh.andtheSouth Fark of the
Cosumnes River on the south—serve as
the northern and southern boundaries,
respectively, of the El Dorado
viticultural area. Range lines define the
east and west boundaries and are more
elasily located on the maps than are the
tievation contour lines; however, these
range lines generally follow elevation
changes that geographically distinguish

the Sierra Navada Mountains preclude
any farming further east of the eastern
boundary line. The northern and
southern are the same as
those of the El Dorado County.

nights are cooled by breezes originating
from the Sierra Navada Mountains to
the east. The area has none of the
winter fog that is typical of Great
Central Valley and the coastal valleys of
California. Average annual rainfall
ranges from 33 to 45 inches varying with
the elevation. Precipitation increases 3
to 4 inches for every 300-foot rise in
elevation. The higher average elevation
of “El Dorado,"” as opposed to the lower
foothill areas, and thek Centr:l Valley
guarantees it a more favorable growing
climate as far as rainfall is concerned.
Indian summer with cool nights and
warm days extends the growing season
into October. Little rainfall occurs until
late October and November.

The “El Dorado” is located on the
western slope of the central Sierra
Nevada Mountains. It is dominated by
steeply dipping, faulty and folded
metamorphormic rocks that hav; been
intruded by igneous rocks. Overlaying
the bedrock in many places are mantels
of river gravel and volcanic debris. The
soils vary in teXture and depth but are
all formed from common magma
materials which are residual {formed in
place) and igneous in origin. In contrast,
the soils in the lower foothill and
Central Valley regions consist of a
mixture of materials caused by erosion
and are sedimentary (transported
materials of ocean sediments and
stream deposits). Also, the soil is acidic
in the El Dorado viticultural area and
more alkaline in the areas lo the west
and south.

Miscellaneous

ATF does not wish to give the
impression by approving El Dorado as a
viticultural area that it is approving or
endorsing the quality of the wine from
this area. ATF is approving this area as
being distinct and not better than other
areas. By approving the area, wine

12291, 46 FR 13193 (1981), ATF has
determined that this final rule is not a
“major rule” since it will not have an
annual effect on the economy of $100
million or mare; it will not result in a
major increase in costs or prices for
consumers, individual industries,
Federal, State or local government
agencies, or geographic regions; and it
will not have significant adverse effects

-on competition, employment,

investment, productivity, innovation, or
on the ability of the United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a final
regulatory flexibility analysis (5 U.S.C.
604) are not expected to apply to this
final rule because it will not have a
significant economic impact on a
substantial number of small entities. The
final rule is not expected to have
subsequent secondary or incidental
effects on a substantial number of small
entities.

Accordingly, it is hereby certified
under the provisions of Section 3 of the
Regulatory Flexibility Act [5 U.S.C.
605(b)), that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1880, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this final rule because no
requirement to collect information is
imposed.

Disclosure

A copy of the petition and the
comments received are available for
inspection during normal business hours
at the following location: ATF Reading
Room; Room 4407, Office of Public
Affairs and Disclosure, 12th and
Pennsylvania Ave., NW., Washington,
D.C.
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Drafting Information (15) "La_trobe. California," 1949 “Aukum,” and “Fiddletown"
The author of this document is James  (Photorevised 1673); Quadrangles);

A. Hunt, FAA, Wine and Beer Branch,
Bureau of Alcohol, Tobacco and
Firearms.

Authority

Accordingly, under the authority
contained in Section 5 of the Federal
Alcohol Administration Act (49 Stat.
981, as amended; 27 U.S.C, 205), 27 CFR
Part 9 is amended as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

Paragraph 1. The table of sections in
27 CFR Part 9, Subpart C, is amended to
include § 9.61 as follows:

Subpart C—Approved American Viticultural

Areas

Sec.

9.61 El Dorado.

Subpart C—Approved American
Viticultural Areas .

Paragraph 2. Subpart C is amended by
adding § 9.61 to read as follows:

§9.61 ElDorado.

(a) Name. The name of the viticultural
area described in this section is “El
Dorado."

(b) Approved maps. The approved
U.S.G.S. topographic maps (7.5 series;
quadrangles) showing the boundaries of
the El Dorado viticultural area, including
quadrangles showing the area within the
boundaries, are as follows:

(1) “Pilot Hill, California,” 1954
{photorevised 1973};

(2) “Auburn, California,” 1953
(photorevised 1973);

(3) “Creenwood, California," 1949
{photorevised 1973);

(4) "Ceorgetown, California,” 1949
(photorevised 1973);

(5) “Foresthill, California,"” 1949
(photorevised 1973);

(6) “Michigan Bluff, California," 1952
{photorevised 1973);

(7) “Tunnel Hill, California,” 1950
(photorevised 1973);

(8) “Slate Mountain, California,” 1950
{photorevised 1973);

(9) "Pollock Pines, California,” 1950
(photorevised 1973);

(10) “Stump Spring, California,” 1951
(photorevised 1973);

(11) “Caldor, California," 1951
(photorevised 1973);

(12) "Omo Ranch, California," 1952
(photorevised 1973);

(13) “Aukum, California," 1952
(photorevised 1973);

(14) “Fiddletown, California,” 1949;

(16) “Shingle Springs, California,"
1849;

(17) “Coloma, California,” 1949
(photorevised 1973);

(18) “Garden Valley, California,” 1949
(photorevised 1873);

(19} “Placerville, California,"” 1949
{photorevised 1973);

(20) “Camino, California," 1952
(photorevised 1973);

(21) “Sly Park, California," 1952
(photorevised 1973);

(c) Boundaries. The boundaries of the
El Dorado viticultural area which is
located in El Dorado County, California,
are as follows:

(1) The beginning point of the
boundaries is the intersection of the
North Fork of the American River (also
the boundary line between El Dorado
and Placer Counties) and the township
line T, 11 N./T. 12 N.” (*Pilot Hill"
Quadrangle);

{2) Thence northeast along the North
Fork of the American River to its
divergence with the Middle Fork of the
American River, continuing then,
following the Middle Fork of the
American River to its intersection with
the Rubicon River which continues as
the boundary line between El Dorado
and Placer Counties {"Auburn,”
“Greenwood,” "Georgetown,"”
“Foresthill,"” and “"Michigan Bluff"
Quadrangles);

(3) Thence southeast along the
Rubicon River to its intersection with
the range line “R.11 E./R. 12E."”
(*Tunnel Hill" Quadrangle);

{4) Thence south along the range line
through T. 13 N. and T. 12 N,, to its
intersection with the township line “T.
12 N./T. 11 N." (“Tunnel Hill" and "Slate
Mountain" Quadrangles);

(5) Thence east along the range line to
its intersection with the range line “R. 12
E./R. 13 E. ("Slate Mountains” and
“Pollock Pines" Quadrangles);

(6) Thence south along the range line
to its intersection with the township line
“T. 11 N./T. 10 N." (“Pollock Pines"
Quadrangle);

(7) Thence east along the township
line to its intersection with the range
line “R.13 E./R. 14 E." ("Pollock Pines"
and “Stump Spring” Quadrangles);

(8) Thence south along the range line
through T.10N,, T.9N., and T. 8 N. to
its intersection with the South Fork of
the Cosumnes River (also the boundary
line between El Dorado and Amador
Counties) (“Stump Spring" and “Caldor”
Quadrangles);

{9) Thence west and northwest along
the South Fork of the Cosumnes River to
its intersection with range line “R. 11 E./
R.10 E." (“Caldor,” “Omo Ranch,”

(10) Thence north along the range line
to its intersection with the township line
“T,8 N.JT. 9 N." ("Fiddletown"
Quadrangle});

(11) Thence west along the township
line to its intersection with range line
“R.10E./R. 9 E." (“Fiddletown" and
“Latrobe" Quadrangles);

(12) Thence north along the range line
to its intersection with the township line
“T.10 N./T. 11 N." ("Latrobe," “Shingle
Springs,” and “Coloma" Quadrangles);

(13) Thence east along the township
line approximately 4,000 feet to its
intersection with the range line “R.9 E./
R.10 E." (“Coloma" Quadrangle);

(14) Thence north on the range line to
its intersection with the township line
“T.11 N./T. 12 N." (“Coloma"
Quadrangle); and

(15) Thence west along the township
line to the point of beginning (“Coloma"
and "Pilo# Hill" Quadrangles).

Signed: September 13, 1983,

W. T. Drake,
Acting Director.
Approved: October 4, 1983,
David Q. Bates,
Depuly Assistant Secretary (Operations),
[FR Doc. 83271170 Filed 10-12-83; #:45 am)|
BILLING CODE 4810-31-M

27CFR Part9
(T.D. ATF-151; Retf: Notice No. 452)

Potter Valley Viticultural Area

AGENCY: Bureau of Alcohol, Tobacco
and Firearms; Department of the
Treasury.

ACTION: Final rule, Treasury decision.

SUMMARY: This final rule establishes a
viticultural area in Mendocino County,
California, to be known as "Potter
Valley." The Bureau of Alcohol,
Tobacco and Firearms (ATF) believes
the establishment of “Potter Valley" as
a viticultural area and subsequent use
as an appellation of origin on wine
labels and in wine advertisements will
allow wineries to better designate the
specific grape-growing area where their
wines come from and will enable
consumers to better identify the wine
they may purchase.

EFFECTIVE DATE: November 14, 1883,

FOR FURTHER INFORMATION CONTACT:
James A. Hunt, FAA, Wine and Beer
Branch, Bureau of Alcohol, Tobacco and
Firearms, Washington, DC (202) 566~
7628,
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SUPPLEMENTARY INFORMATION:
Background

On August 23, 1978, ATF published
Trcas’ury Decision ATF-53 (43 FR 37672,
54624) revising regulations in 27 CFR
Part 4 allowing the establishment of
definite viticultural areas. These
regulations also allow the name of an
approved viticultural area to be used as
an appellation of arigin in wine labeling
and in wine advertising.

Section 9.11, Title 27, CFR, defines an
American viticultural area as a
delimited grape-growing region
distinguishable by geographical
characteristics. Section 4.25a(e)(2)
outlines the procedure for proposing an
American viticultural area. Any
interesled person may petition ATF to
establish a grape-growing region as a
viticultural area.

The California Wine Company in
Mendocino County, California,
petitioned ATF to establish a viticultural
area to be known as “Potter Valley."
The boundaries of the Potter Valley
viticultural area were developed after a
meeting of @ majority of the growers
who own or operate vineyards in the
area. The petitioner stated that the 12
growers in or near Potter Valley were
contacted and no group or individual
was found to be in opposition to the
boundaries. There are approximately
11,000 acres of vineyards found in all
parts of the Potter Valley viticultural
dareq.

In response to this petition ATF
published a notice of proposed
rFuel;milking. Notice No. 452, in the

cral Register on February 9, 1983 (48
FR 5955), proposing the establishment of
Potter Valley as a viticultural area. No
tomments were received on the Potter
Valley viticultural area.

Geographical Features

Potter Valley is located in the east
central part of Mendocino County and
consists of approximately 27,500 acres
of valley floor surrounded by mountains
on all sides. The floor of Potter Valley
ranges in elevation from about 820’ to
1020" with the surrounding mountains
fanging to over 800" above the valley
floor. The petitioner stated that the
boundaries range into the mountainous
éreas surrounding the valley floor so as
fot to exclude small areas of tillable
land. Within the Potter Valley is a
ransitional climate dominated at times
by the coastal influence of the Pacific
Ocean or by interior continental air
masses. Potter Valley is classified as a
Region Il grape-gro area, The
Pelitioner submitted soil maps showing
e sails of Potter Valley to be primarily
Cole, San Ysidro, Rotella and Pinole

series while the nearby “Redwood

Valley" is predominately Noyo and
Newton sails.

Evidence of the Name

The petition stated that the name
“Potter Valley" is well-known in the
local area and has been used on wine
labels distributed on a national basis.
The petitioner also stated that the
Pacific Gas and Electric Company has
maintained a facility in the area known
as the “Potter Valley Powerhouse.”
Maps published by the U.S. Department
of the Interior identify the Potter Valley
region, and a School District and Fire
District are named Potter Valley.

Miscellaneous

ATF does not wish to give the
impression by approving Potter Valley
as a viticultural area that it is approving
or endorsing the guality of the wine
from this area. ATF is approving this
area as being distinct and not better
than other areas. By approving the area,
wine producers are allowed to claim a
distinction on labels and advertisements
as to the origin of the grapes. Any
commercial advantage gained can only
come from consumer acceptance of
Potter Valley wines,

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a final
regulatory flexibility analysis (5 U.S.C.
604) are not applicable to this final rule
because it will not have a significant
economic impact on a substantial
number of small entities. The final rule
is not expected to have significant
secondary or incidental effects on a
substantial number of small entities.

Accordingly, it is hereby certified
under the provisions of section 3 of the
Regulatory Flexibility Act (5 U.S.C. 805
(b)), that the final rule will not have a
significant economic impact on a
substantial number of small entities.

Executive Order 12291

In compliance with Executive Order
12291, ATF has determined that this
final rule is not a “major rule” since it
will not result in—

(2) An annual effect on the economy
of $100 million or more;

(b) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions; or

(c) Significant adverse effects on
competition, employment, investment,
productivity, or on the ability of United
Stat enlerprises to compete
with foreign-based enterprises in
domestic or export markets.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply 1o this final rule because no
requirement to collecl information is
imposed.

Disclosure

A copy of the petition is available for
inspection during normal business hours
al the following location: ATF Reading
Room, Rm 4407, Office of Public Affairs
and Disclosure; 12th and Pennsylvania
Ave., NW,, Washington, DC.

List of Subjects in 27 CFR Part 9

Administrative practice and
procedure, Consumer prolection,
Viticultural areas, and Wine.

Drafting Information

The principal author of this document
is James A. Hunt, FAA, Wine and Beer
Branch, Bureau of Alcohol, Tobaceo and
Firearms,

Authority

Accordingly, under the authority
contained in Section 5 of the Federal
Alcohol Administration Act (45 Stat.
981, as amended; 27 U.S.C. 205), 27 CFR
Part 8, is amended as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

Paragraph 1. The table of sections in
27 CFR Part 8, Subpart C, is amended to
include the title of § 9.82 as follows:

Subpart C—Approved American Viticultural
Areas

Sec.

9.82 Potter Valley.

Par. 2. Subpart C is amended by
adding § 9.82 to read as follows:

Subpart C—Approved American
Viticuitural Areas

§9.82 Potter Valley.

(a) Name. The name of the viticultural
area described in this section is “Potter
Valley."

{b) Approved map. The approved
maps for the Potter Valley viticultural
area are the U.S.G.S. maps entitled
"Potter Valley Quadrangle, California,”
1960, and "Ukiah Quadrangle,
California," 1958, 15 minute series
(topographic).

(c) Boundaries. The Potter Valley
viticultural area is located in Mendocino
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County, California. The boundaries are
as follows:

(1) From the beginning point at the
southeas! corner of quadrant 36 and
southwest corner of quadrant 32 (a point
where Mendocino and Lake Counties
border on the T, 17 N.-T. 16 N. township
line}, the boundary runs northwest to
the northeastern corer of quadrant 4,
on the T. 18 N.-T. 17 N. township line;

(2) Then west to the northwest corner
of quadrant 1;

(3) Then south to the southwest corner
of quadrant 36;

[(4) Then east to R. 12 W.-R. 11 W,
range line at the southeast corner of
quadrant 36;

(5) Then south to Highway 20;

{6) Then southeast on Highway 20 to
where Highway 20 passes from
quadrant 20 to gquadrant 21; and

(7) Thence northeast, returning to the
point of beginning.

Signed: Seplember 13, 1983,
W. T, Drake,

Acting Director.

Approved: October 4, 1983,
David Q. Bates,

Depuly Assistant Secretary (Operations).
{FR Doc. 83-27677 Filed 10-12-2X 45 am|
BILLING CODE 4810-31-M

27 CFR Part 9
[T.D. ATF-154; Ref: Notice No. 455)

Catoctin Viticultural Area

AGENCY: Bureau of Alcohol, Tobacco
and Firearms, Department of the
Treasury.

ACTION: Final rule, Treasury decision,

SUMMARY: This final rule establishes a
viticultural area in parts of Frederick
and Washington Counties in western
Maryland to be known as “Catoctin."
This final rule is the result of a petition
submitted by Mr. W. Bret Byrd,
proprietor of a bonded winery (Byrd
Vineyards) in the viticultural area. The
Bureau of Alcohol, Tobacco and
Firearms (ATF) believes the -
eslablishment of this viticultural area
and the subsequent use of the name
Catoctin as an appellation of origin on
labels and in advertisements will allow
wineries to belter designate the
derivation of their wines and will enable
consumers {o better identify and
differentiate the wines they may
purchase.

EFFECTIVE DATE: November 14, 1983.
FOR FURTHER INFORMATION CONTACT:
James P. Ficaretta, FAA, Wine and Beer
Branch, Bureau of Alcohol, Tobacco and
Firearms, 1200 Pennsylvania Avenue,

NW. Washington, DC 20226 {202-566-
7626).

SUPPLEMENTARY INFORMATION:
Background

On August 23, 1978, ATF published
Treasury Decision ATF-53 (43 FR 37672,
54624) revising regulations in Part 4,
Title 27, CFR. These regulations provide
for the establishment of definite
viticultural areas. They also allow the
name of an approved viticultural area to
be used as an appellation of origin on

‘wine labels and in wine advertisements,

On October 2, 1979, ATF published
Treasury Decision ATF-60 (44 FR 56692)
which amended Title 27, CFR, by adding
a new Part 9 entitled "American
Viticuliural Areas.” This part lists all
American viticultural areas approved
for use as appellations of origin.

An American viticultural area is
defined in §§ 4.25a{e)(1) and 8.11 as a
delimited grape-growing region
distinguishable by geographical
features. Any interested person may
petition ATF to establish & grape.
growing region as an American
viticultural area. Under the procedures
for proposing a viticultural area outlined
in §§ 4.25a(e)(2) and 9.3(b), a petition
must contain evidence, historical or
current, that the proposed area is—

{a) Locally and/or nationally known
by the name specified;

(b) Encompassed by appropriate
boundaries; and,

(c) Possesses geographical features
(climate, soil, elevation, physical
features, etc.) which distinguish its
viticultural features from surrounding
areas.

ATF was petitioned by Mr. W. Brel
Byrd, preprietor of a bonded winery
known as Byrd Vineyards, to establish a
viticultural area in western Maryland to
be known as “Catoctin.” In response to
the petition, ATF published in the
Federal Register on February 9, 1983, a
notice of proposed rulemaking (Notice
No. 455, 48 FR 5958) concerning the
establishment of the Catoctin
viticultural area and solicited written
comments from the public.

General Description

The viticultural area lies west of the
town of Frederick in western Maryland.
It encompasses an area of 265 square
miles (170,000 acres), in parts of
Frederick and Washington Counties.
The area consists of a large
intermountain valley and upland areas
immediately surrounding the valley, The
eastern and western boundaries are
distinguished by Catoctin Mountain and
South Mountain, respectively. The
northern and southern boundaries are

the Maryland-Pennsylvania State line
and the Potomac River, respectively.
There are approximately 84.5 acres
planted to grapes for commercial
purposes. The acreage devoted to grape-
growing is widely dispersed. In 1980,
approximately 31.5% of the total
commercial grape acreage in Maryland
was planted in the viticultural area. In
addition, scattered throughout, are many
small vineyards, generally under an
acre, which are used by the owners for
private purposes, There Is one bonded
winery, operaled by the petitioner, with
a 30 acre vineyard and six (6)
commercial vineyard operations.

Evidence of the Name

The name of the viticultural area was
documented by the patitioner, The name
“Catoctin” is derived from a word in the
Algonquin Indign language and means
“speckled rock.” This type of rock
abounds in the area. Since the 1700's,
the name has been applied to many
natural and man-made features in the
area, such as Catoctin National Park,
Catortin Creek, Catoctin Mountain, and
Catuctin Valley (a.k.a. Middletown
Valley). After evaluating the petition,
ATF believes “Catoctin” is the most
appropriate name for the viticultural
area.

Boundaries and Geographical Features

The boundaries of the Catoctin
viticultural area roughly approximate
the boundaries of that portion of Land
Resource Area No. 130 which is in
Maryland. Land Resource Areas are
geographic areas of land determined by
the U.S. Soil Conservation Service to be
associated on the basis of particular
patterns of soil, climate, water-
resources, land use, elevation. and
topography.

Average annual rainfall for the
Caloctin viticultural area is 36-42
inches; to the north and east, average
yearly rainfall is 40-42 inches: south of
the Catoctin viticultural area average
annual rainfall is 38-40 inches, and to
the west of the viticultural area average
annual rainfall is 36486 inches.

Soils in the Catoctin viticultural area
are characteristic of those found on
mountains, elevated intermountain
areas, or in intermountain valleys. The
soil in the intermountain valley area is
almost entirely of the Myersville-
Fauquier-Catoctin association. The
surrounding uplands are primarily
composed of the Dekalb, Clymer,
Edgemont, Chandler, Talladega,
Highfield, and Fauquier soil series in
various associations. Soils outside the
viticultural area to the east are mostly
shallow soils of red shale sandstone and
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limestone. West of the viticultural area
the soils are well drained, medium
textured soils,

Comments

No comments were received during
the comment period. Having analyzed
and evaluated the evidence contained in
the petition, ATF is adopting the
Cutoctin viticultural area as proposed.

Regulatory Flexibility Act

I'he provisions of the Regulatory
Flexibility Act relating to an initial and
final regulatory flexibility analysis (5
U.S.C. 803, 604) are not applicable to this
final rule because it will not have a
significant economic impact on a
substantial number of small entities. The
final rule will not impose, or otherwise
cause, & significant increase in the
reporting, recordkeeping, or other
compliance burdens on a substantial
number of small entities. The final rule
is not expected to have significant
secondary or incidental effects on a
substantial number of small entities.

Accordingly, it is hereby certified
under the provisions of Section 3 of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), that this final rule will not have
a significant economic impact on a
substantial number of small entities.

Executive Order 12291

In compliance with Executive Order
12201, ATF has determined that this
final rule is not & “major rule” within the
meaning of Executive Order 12291 since
it will not result in:

(2) An annual effect on the economy
0f $100 million or more;

(b) A major increase in costs or prices
for consumers, individual industries,
Federal, State, or local government
sgencies, or geographic regions: or

(c) Significant adverse effects on
competition, employment, investment,
productivity, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

Paperwork Reduction Act

~ The provisions of the Paperwork
Reduction Act of 1880, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply to this final rule because no
fequirement 1o collect information is
imposed.

Disclosure

A copy of the petition and appropriate
Maps are available for public inspection
turing normal business hours at the
following location: ATF Reading Room,
(}hu:e of Public Affairs and Disclosure,
Room 4405, Federal Building, 1200

Pennsylvania Avenue NW., Washington,
D.C.

Drafling Information

The author of this document is Jim
Whitley, Specialist, Regulations and
Procedures Division, Bureau of Alcohol,
Tobacco and Firearms.

List of Subjects in 27 CFR Part 9

Administrative practice and
procedure, Consumer protection,
Viticultural areas, Wine.

Authority

Accordingly, under the authority
contained in Section 5 of the Federal
Alcohol Administration Act (49 Stat.
981, as amended (27 U.S.C. 205)) 27 CFR
Part 9 is amended as follows:

PART 9—AMERICAN VITICULTURAL
AREAS :

Paragraph 1. The table of sections in
27 CFR Part 9, Subpart C, is amended by
adding the title of § 9.67, reading as
follows:

Subpart C—Approved American Viticultural
Areas

Sec.
. - - » »
9.67 Caloctin,

Par. 2. Subpart C is amended by
adding § 9.67. reading as follows:

Subpart C—Approved American
Viticultural Areas
§9.67 Catoctin.

(a) Name. The name of the viticultural
area described in this section is
“Catoctin.”

(b) Approved maps. The appropriate
maps for determining the boundaries of
the Catoctin viticultural area aré 12
U.5.G.S. maps in the scale 1:24,000. They
are—

(1) “Point of Rocks Quadrangle,
Maryland—Virginia,” 7.5 minute series,
1970;

(2) “Buckeystown Quadrangle,
Maryland,” 7.5 minute series, 1952
(Photorevised 1971);

(3) "Frederick Quadrangle,
Maryland,” 7.5 minute series, 1853
(Photorevised 1980);

(4) "Catoctin Furnace Quadrangle,
Maryland,” 7.5 minute series, 1953
(Photorevised 1978);

(5) "Blue Ridge Summit Quadrangle,
Maryland—Pennsylvania,” 7.5 minute
series, 1953 (Photorevised 1971);

(6) "Emmitsburg Quadrangle,
Maryland—Pennsylvania,” 7.5 minute
series, 1953 (Photorevised 1971);

{7) “Smithsburg Quadrangle,
Maryland—Pennsylvania," 7.5 minute
series, 1953 (Photorevised 1971);

(8) “Myersville Quadrangle,
Maryland,” 7.5 minute series, 1953
(Photorevised 1871);

{9) “Funkstown Quadrangle,
Maryland,” 7.5 minute series, 1953
(Photorevised 1971);

(10) “Keedysville Quadrangle,
Maryland—West Virginia," 7.5 minute
series, 1978;

(11) “Harpers Ferry Quadrangle,
Virginia—Maryland—Waest Virginia,”"
7.5 minute series, 1969; and

(12) “Charles Town Quadrangle, West
Virginia—Virginia—Maryland,” 7.5
minute series, 1978;

(c) Boundaries. The Catoctin
viticultural area is located in western
Maryland and encompasses parts of
Frederick and Washington Counties.
From the beginning point at the point
where U.S. Highway 15 crosses the
Potomac River and enters the land mass
of Maryland on the “Point of Rocks
Quadrangle" map, the boundary runs—

(1) Northerly 1,100 feet in a straight
line to the point of intersection with a
500-foot contour line;

(2) Then northeasterly along the
meanders of the 500-foot contour line on
the “Point of Rocks Quadrangle,”
“Buckeystown Quadrangle,” “Frederick
Quadrangle,” “Catoctin Furnace
Quadrangle,” “Blue Ridge Summit
Quadrangle," and "Emmitsburg
Quadrangle" maps to the point of
intersection with the Maryland—
Pennsylvania State line on the
"Emmitsburg Quadrangle” map;

(3) Then west along the Maryland-
Pennsylvania State line on the
“Emmitsburg Quadrangle," “Blue Ridge
Summit Quadrangle,” and “Smithsburg
Quadrangle” maps to the point of
intersection with the first 800-foot
contour line lying west of South
Mountain on the “Smithsburg
Quadrangle” map;

(4) Then southwesterly along the
meanders of the 800-foo! contour line on
the “Smithburg Quadrangle,”
“Myersville Quadrangle,“Funkstown
Quadrangle,” and "Keedysville
Quadrangle” maps to the point of
intersection with an unnamed light duty
road (known locally as Clevelandville
Road) north of the town of
Clevelandville on the “Keedysville
Quadrangle” map;

(5) Then southerly along the unnamed
light duty road to the point of
intersection with Reno Monument Road;

(6) Then southwesterly 13,500 feet in &
straight line to the point lying at the
intersection of Highway 67 and
Millbrook Road:
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{7) Then westerly along Millbrook
Road o the point of intersection with
Mount Briar Road;

(8) Then northerly along Mount Briar
Road to the point of intersection with a
500-foot contour line;

(9) Then northerly along the 500-foot
contour line to the point of intersection
with Red Hill Road;

(10) Then southerly along the 500-foot
contour line to the point of intersection
with Porterstown Road:

(11) Then south-southwesterly 29,000
feet in a straight line to the most eastern
point on the boundary line of the
Chesapeake and Ohio Canal National
Historical Park lying north of the town
of Dargan;

(12) Then southwesterly 7,500 feet in a
straight line to the point of the "Harpers
Ferry Quadrangle” map lying
approximately 600 feet northwest of
Manidokan Camp at the confluence of
an unnamed stream and the Potomac
River; and

(13) Then easterly along the meanders
of the Potomac River on the “Harpers
Ferry Quadrangle,” “Charles Town
Quadrangle,” and “Point of Rocks
Quadrangle” maps to the point of
beginning.

Signed: September 9, 1983,

Stephen E. Higgins,
Director.
Approved: October 4, 1983,
David Q. Bates,
Deputy Assistant Secretary {Operations).
{FR Doc. 53-27088 Filed 30-12-4& 145 wm|
BILLING CODE 4810-31-M

27 CFR Part 9
[T.D. ATF-153; Ref: Notice No. 441)

The Lake Michigan Shore Viticultural
Area

AGENCY: Bureau of Alcohol. Tobacco
and Firearms, Department of the
Treasury.

AcTion: Final rule, Treasury decision.

suMMARY: This final rule establishes a
viticultural area in the southwestern
corner of the State of Michigan to be
known as “Lake Michigan Shore." The
Bureau of Alcohol, Tobacco and
Firearms {ATF) believes the
establishment of Lake Michigan Shore
as a viticullural area and its subsequent
use as an appellation of origin on wine
labels and in wine advertisements will
allow wineries to better designate where
their wines come from and will enable
consumers to better identify the wines
from this area.

EFFECTIVE DATE: November 14, 1983,

FOR FURTHER INFORMATION CONTACT:
Robert L. White, Regulations and
Procedures Division, Bureau of Alcohol,
Tobacco and Firearms, Washington, DC
20226 (202-566-7531).

SUPPLEMENTARY INFORMATION:

Background

On August 23, 1978, ATF published
Treasury Decision ATF-53 (43 FR 37672,
54624) revising regulations in 27 CFR
Part 4. These regulations allow the
establishment of definite viticu!tural
areas. The regulations also allow the
name of an approved viticultural area to
be used as an appellation of origin on
wine labels and in wine advertisements.

On October 2, 1979, ATF published
Treasury Decision ATF-80 (44 FR 56692)
which added a new Part 9 to 27 CFR, for
the listing of approved American
viticultural areas.

Section 4.25a(e)(1), Title 27, CFR,
defines an American viticultural area as
a delimited grape-growing region
distinguishable by geographical
features. Section 4.25a(e)(2) outlines the
porcedures for proposing an American
viticultural area. Any interested person
may petition ATF to establish a grape-
growing region as a viticultural area.

Mr, Charles W. Catherman, Jr., of St.
Julian Wine Company, Inc., and Mr.
Michael E. Byrne, of Warner Vineyards,
Inc., petitioned ATF to establish a
viticultural area in the southwestern
corner of the State of Michigan to be
known as “Lake Michigan Shore.” The
area consists of about 1,280,000 acres
and totally encompasses the Counties of
Berrien and Van Buren in addition to
portions of Allegan, Kalamazoo and
Cass Counties. In response to this
petition, ATF published a notice of
proposed rulemaking, Notice No, 441, in
the Federal Register on December 14,
1982 (47 FR 55959), proposing the
establishment of the Lake Michigan
Shore viticultural area.

Comments

Five comments were received during
the comment period. Four were from
wineries located within the proposed
viticultural area and one was from the
Van Buren County Extension Office,
Cooperative Extension Service,
Michigan State University and the U.S.
Department of Agriculture, Three of the
four wineries fully support the proposed
Lake Michigan Shore viticultural area. In
addition, the Cooperative Extension
Service (Van Buren County Extension
Office) also fully supports the proposal.

One of the wineries located within the
proposed area stated in their comment
that they oppose the establishment of
the Lake Michigan Shore viticultural
area for the following reasons:

1. The name gives the consumer the
impression that the land in question is
near the shore or close to Lake Michigan
when in fact some of the area is located
30 to 60 miles away [rom the actual
shoreline.

2. The statement in Notice No. 441
that the entire area receives the
tempering “lake effect” of Lake
Michigan is of doubtful validity in that
certain vinifera species cannot be
successfully or commercially grown in
this region.

3. The argument for this proposed
viticultural area is predicated on grape
quantities grown rather than varieties.
This commenter states that he feels the
use of appellations was to help
consumers compare fine wines from
different regions. He feels that the use of
the Concord variety as a basis for a
regional designation would only serve to
confuse consumers when they compare
wines of the Napa Valley to those of
Lake Michigan Shore.

4. Geographically, this area should
probably use the Valporaiso Moraine as
a potential boundary due to its close
lakeshore proximity. Also, parts of
northern Indiana should be included in
the area,

ATF does not agree with the four
reasons given by this commenter for not
establishing a Lake Michigan Shore
viticultural area. In the first place, we do
not feel that the name “Lake Michigan
Shore" is misleading. The western
boundary of this area is the shoreline of
Lake Michigan. The “lake effect” is felt
a good distance inland from the
shoreline which is why grapes can be
grown throughout the Lake Michigan
Shore area. This proximity to Lake
Michigan and the influence that Lake
Michigan exerts on the local climate is
the fundamental factor that permits
commercially successful viticulture in
this area. Consequently, even though the
eastern boundary of this area extends in
some places up to approximately 45
miles away from the Lake Michigan
shoreline, we do not feel that naming
this entire area “Lake Michigan Shore
would be misleading to the consumer.

Secondly, the fact that certain vinifera
species cannot be successfully or
commercially grown in the “Lake
Michigan Shore" viticultural area does
not mean that the area does not receive
the tempering “lake effect” of Lake
Michigan. Viticultural areas are nol
based only on vinifera grapes but on all
grape species capable of producing
wine. Currently, the “lake effect” helps
make it possible to grow about 17
varieties of American, French hybrid.
and vinifera grapes in the “Lake
Michigan Shore" area.
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Thirdly, ATF took both the grape
quantities grown and the grape varieties
grown into consideration before
propesing the "Lake Michigan Shore”
viticultural area. Futhermore, the
purpose of appellations is not
necessarily to help consumers compare
fine wines from different regions but
rather to inform consumers as to where
the grapes used in any particular bottle
of wine were grown. Consequently, the
use of the Concord variety (or any other
grape variely) with a Lake Michigan
Shore appellation would not confuse
consumers when they compare wines of
other viticultural areas to those of Lake
Michigan Shore.

And finally, the Valporaiso Moraine
was not used as a boundary because it
does not extend far enough away from
the shoreline to include all the area
which is influenced by the “lake effect”.
In addition, northern Indiana was not
included in the “Lake Michigan Shore"
viticultural area because Mr. T. Michael
Thomas and Mr. A. Robert Earl of the
Van Buren County Extension Office,
Cooperative Extension Service,
Michigan State University and the U.S.
Department of Agriculture, stated that
the area in northern Indiana that
receives "lake effect” climate
modification is and will continue to be
rather ill-defined. The lake effect is
conditioned by the direction from which
the mass of a front or weather system is
coming from. The lake effect is greatest
when fronts are from the west to
northwest when the whole expanse of
the lake has a chance to moderate the
weather system. When from any other
compass direction, including southwest,
the fronts do not get modified and act
the same as they would in Wisconsin or
lllinais. Southwest to northeast wind
flows are common in spring and fall and
have always made fruit production
outside of the proposed area somewhat
risky. Because of the lack of
predictability of the lake effect and the
economics of wine grape production, it
s unlikely that any substantial acreage
will be established in the areas adjacent
'o the Lake Michigan Shore viticultural
dred as delineated in this final rule.

General Information

The petition and attached documents
show that Lake Michigan Shore is
located in the southwestern corner of
the State of Michigan. The area totally
‘ncompasses the counties of Berrien and
Van Buren in addition to portions of
Allegan, Kalamazoo and Cass Counties.
The western boundary of the area is the
vastern shore of Lake Michigan. Lake
ch}ugan is the feature which is the
basis for the distinct climate and the
fame “Lake Michigan Shore.” This area

includes nine commercial wineries,
approximately 930 grape growers, and
14,472 acres of grapes.

Commercial grape growing within the
State of Michigan first began in 1867 in
Van Buren County, The majority of
grapes grown in Michigan are Concord
grapes which are used in the production
of grape juice and jelly. Approximately
20 percent of the State's grapes are used
in wine and account for 3,330 tons of
grapes. The wine grapes grown in the
“Lake Michigan Shore" viticultural area
comprise 17 varieties of American,
French hybrid, and vinifera grapes. The
counties of Berrien and Van Buren
account for 83 percent of the State’s
grape production, with the three
remaining counties in the area
comprising an additional 14 percent. The
remaining three percent of the State's
grape production primarily comes from
the previously approved Leelanau
Peninsula viticultural area (47 FR 13328,
T. D. ATF-89), 200 miles north along the
Lake Michigan share. The previously
approved Fennville viticultural area (46
FR 46318, T. D. ATF-91) is within the
northwest corner of the Lake Michigan
Shore viticultural area.

Evidence Relating to the Name

The proposed viticultural area has
specifically been known by two names,
“Fruit Belt" and “Lake Michigan Shore,”
while also being generally referred to as
"Southwestern Michigan" or “Western
Counties." Several State and national
books on wine and grapes refer to this
area generally as the area behind the
sand dunes on the Lake Michigan shore.
After carefully evaluating the petition
for this viticultural area, ATF believes
that “Lake Michigan Shore" is the most
appropriate name for this area.

Geographical Evidence

In accordance with 27 CFR 4.25a{e)(2),
the viticultural area should possess
geographical features which distinguish
the viticultural features of the area from
surrounding aress,

The petition and attached documents
contained substantial geographic and
climatic information which show that:

(a) The entire “Lake Michigan Shore"
viticultural area receives the tempering
“lake effect” of Lake Michigan. This
lake effect moderates the winter and
summer temperature extremes, and
delays budding of the vines beyond the
late spring frosts. The lake effect also
causes generally uniform climatic
conditions, since large bodies of water
retain heat and cold and react closer to
temperature fluctuations. The number of
frost-free growing days in this area
ranges from 155 to 175 days, normally
during the period of May 10 through

October 13. Immediately to the north
and east (the cities of Holland and
Jackson, respectively) the dates for last
spring and first fall frosts (frost-free
growing season) are May 25 through
September 24, To the immediate south
(South Bend, Indiana) the frost-free
growing season is May 30 through
September 30. Further, the South Bend
area has consistent January mein
minimum temperatures of 2 to 4 degrees
Fahrenheit lower than the "Lake
Michigan Shore" area. The significance
of the lake effect is shown by the 118
year history of grape growing in the area
and the fact that 97 percent of the
State's grapes are grown in the area.

(b) The composition of the soils within
the area are not a definitive
distinguishing factor. However, the
topography of the area does distinguish
the area because it is of “glacial
moraine” construction as opposed to
“till plain" construction for the
surrounding areas. Glacial moraines are
more conducive to grape growing
because of the creation of needed air
drainage, whereas till plains flatten out
and are unsuitable for grape growing.

(¢) The western boundary, the eastern
shore of Lake Michigan, is a natural
boundary from which the area draws its
name and receives the necessary lake
effect which moderates the climate, The
northern, eastern, and southern
boundaries generally identify the extent
to which the glacial moraine soil
construction changes to till plain.

This viticultural area encompasses a
large area with generally uniform
geographic and climatic features, as
opposed to small microviticultural areas
which exhibit very definitive geographic
and climatic features such as the
“Fennville" viticultural area which is
located within this area in the northwest
corner.

After evaluating the petition for the
Lake Michigan Shore viticultural area,
ATF has determined that due to the
geographical and climatic features of the
Lake Michigan Shore area, it is
distinguishable from the surrounding
areas.

Boundaries

The boundaries proposed by the
petitioner are adopted. An exact
description of these boundaries is
discussed in the regulations portion of
this document. ATF believes that these
boundaries delineate an area with
distinguishable geographic and climatic
features.

Miscellaneous

ATF does not wish to give the
impression by approving the Lake
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Michigan Shore viticultural area that it
is approving or endorsing the quality of
the wine from this area. ATF is
approving this area as being distinct
from surrounding areas, not better than
other areas. By approving the area, wine
producers are allowed to claim a
distinction on labels and advertisements
us to origin of the grapes. Any
commercial advantage gained can only
came from consumer acceptance of Lake
Michigan Shore wines.

Executive Order 12291

It has been determined that this final
regulation is not a "major rule" within
the meaning of Executive Order 12291,
46 FR 13193 (February 17, 1881), because
it will not have an annual effect on the
economy of $100 millicn or more; it will
not result in a major increase in costs or
prices for consumers, individual
industries, Federal, State or local
government agencies, or geographic
regions; and it will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domeslic or export markets.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to an initial and
final regulatory flexibility analysis (5
U.S.C. 803, 604) are not applicable to this
final rule because the final rule will not
have a significan! economic impact on a
substantial number of small entities, The
final rule will not impose, or otherwise
cause, a significant increase in the
reporting. recordkeeping, or other
compliance burdens on a substantial
number of small entities. The final rule
is not expected to have significant
secondary or incidental effects on a
substantial number of small entities,

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub. L. 96-511, 44
U.S.C. Chapter 35, and its implementing
regulations, 5 CFR Part 1320, do not
apply 10 this final rule because no
requirement to collect information is
imposed.

Disclosure

A copy of the petition and comments,
along with the appropriate maps with
boundaries marked, are available for
ingpection during normal business hours
a! the following location: ATF Reading
Room, Room 4407, Office of Public
Affairs and Disclosure, 12th and
Pennsylvania Avenue, NW, Washington,
DC.

Drafting Information

The principal author of this document
is Robert L. White, Regulations and
Procedures Division, Bureau of Alcohol,
Tobacco and Firearms.

List of Subjects in 27 CFR Part 9

Administrative practice and
procedure, Consumer protection,
Viticultural areas, Wine,

Authority and lssuance

Accordingly, under the authority
contained in section 5 of the Federal
Alcohol Administration Act (49 Stat.
981, as amended; 27 U.S.C. 205), 27 CFR
Part 8 is amended as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

Paragraph 1. The table of sections in
27 CFR Part 9, Subpart C, is amended to
add the title of § 8.79. As amended, the
table of sections reads as follows:

Subpart C—Approved American Viticultural
Areas

Sec.

979 Lake Michigan Shore,

Par. 2. Subpart C is amended by
adding § 9.79 to read as follows:

Subpart C—Approved American
Viticultural Areas

§9.79 Lake Michigan Shore.

(a) Name. The name of the viticultural
area described in this section is “Lake
Michigan Shore."”

(b) Approved maps. The appropriale
maps for determining the boundaries of
the Lake Michigan gﬁore viticultural
area are four U.S.G.S. maps, 1:250,000
series. They are entitled: (1) Chicago
(1953, revised 1970); (2] Fort Wayne
(1953, revised 1968); (3) Racine {1958,
revised 1969); and (4) Grand Rapids
(1958, revised 1880),

(¢) Boundaries. The Lake Michigan
Shore viticultural area is located in the
southwestern corner of the State of
Michigan. The boundaries of the Lake
Michigan Shore viticultural area, using
landmarks and points of reference found
on the appropriate U.S.G.S. maps, are as
follows: Starting at the most northern
point, the intersection of the Kalamazoo
River with Lake Michigan, southeast
along the winding course of the
Kalamazoo River for approximately 35
miles until it intersects the Penn Central
railroad line just south of the City of
Otsego; south along the Penn Central
railroad line, through the City of
Kalamazoo, approximately 25 miles until

it intersects the Grand Trunk Western
railroad line at the community of
Schoolcralt; southwest along the Grand
Trunk Western railroad line
approximately 35 miles to the Michigan/
Indiana State line; west along the
Michigan/Indiana State line
approximately 38 miles until it meets
Lake Michigan; then north along the
eastern shore of Lake Michigan
approximately 72 miles to the beginning
point.

Signed: September 13, 1983,
W. T, Drake,
Acting Director.

Approved: October 4, 1883,
David Q. Bates,
Deputy Assistant Secretary (Operations).
(FR Do 53-27887 Filed 10-15-53: 848 usi]
BILLING CODE 4810-31-M

27 CFR Parts 170 and 240
[T.D. ATF-149; Re: Notice Nos. 458 and 320]

Elimination of Subpart XX and
Revision of Sample Requirements for
Formula Wines

AGENCY: Bureau of Alcohol, Tobacco
and Firearms; Treasury.

ACTION: Treasury decision.

SUMMARY: This Treasury decision
eliminates 27 CFR Part 240, Subpart XX,
Calculations for Wine Production, and
requirements for samples of salted wine
and special natural wine submitted with
applications for formula approval in 27
CFR Parts 170 and 240 respectively. The
elimination of Subpart XX and the
sample requirements of 27 CFR 170.666
and 240.441 reduces a regulatory burden
on affected industries.

EFFECTIVE DATE: November 14, 1983.

FOR FURTHER INFORMATION CONTACT:
James A. Hunt, FAA, Wine and Beer
Branch, Bureau of Alcohol, Tobacco and
Firearms, Washington, D.C. 20226 (202~
566-7626).

SUPPLEMENTARY INFORMATION: On May
22, 1979, ATF published Notice No. 320
(44 FR 29691), proposing recodification
and revision of wine regulations
involving 27 CFR Parts 170, 231 and 240,
and requested comment from inler_estcd
parties. The comment period on this
advance notice of proposed rulemaking
was extended twice, allowing a total
time of 15 months for comments. '}‘he
Bureau received comments covering a
wide range of problems concerning wine
regulations.

A few comments received suggested
that the regulation sections in Part 240,
Subpart XX, could be eliminated since
these sections primarily contain tables,
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charts and sample calculations which
are informational and not appropriate as
regulations. Since an elimination of
Subpart XX would be 8 major reduction
in the volume of wine regulations, ATF
published a notics of proposed
rulemaking (48 FR 8088), Notice No. 458,
in the Federal Register on February 25,
1933, In that notice, ATF also proposed
to eliminate a requirement for
submitting samples of salted wine and
special natural wine when applying for
formulas,

In Notice No, 458, comment was
specifically requested on whether a
publication should be done to include

in Sabpart XX. Also, comment was
requested on our proposal to include a
formula and sample calculations in the
amelioration sections instead of the
amelioration tables in Subpart XX.

Comments were received from the
Wine Institute and United Vintners, Inc.
Hoth supported the elimination of
Subpart XX from wine regulations and
requirements for samples. United
Vintners supported having a pamphlet
with the useful tables, charts and
sample calculations. The Wine Institute
did not favor ATF publishing & pamphlet
and opposed including a formula and
sumple calculations in the sections on
amelioration. The Wine Institute sent us
& copy of their letter to the editors of
“Technology of Winemaking” asking
that useful tables, charts, and
calculations now found in Subpart XX
be included in their next edition.

This final rule eliminates Subpart XX
with the 74 sections of tables, charts,
sample calculations and instructions on
how lo use alcohol testing equipment.
Eliminating these sections is the first
major step in reducing the volume of
existing wine regulations to make it
easier for winemakers to comply with
those regulations which are necessary.
Most of the sections in Subpart XX have
been of no use to winemakers for some
time. There are 34 sections in Subpart
XX devoted to a detailed use of several
types of alcohol test instruments. Most
of these instruments are not used by
winemakers today and for those
instruments still available, the
manufacturer's instructions are more up
l\«:wxdate than the instructions in Subpart

~ Winemakers do not have & need for
{or they have available from other
sources) the tables, charts and sample
calculations in Subpart XX. These

tables, charts and sample calculations
do not address specific regulatory
production requirements (those
requirements are contained in wine
production regulations) so these sections
are informational and not regulatory,

For example, there are tables for
determining the maximum allowable
ameliorating material that can be added
to wine with an acid level of 5.0 to 7.69
grams per 1000 milliliters in the juice.
Nearly all wineries which add
ameliorating material have a starting
acid in the juice well above the 7.69
gram level; therefore, the maximum
amount of ameliorating material that
can be added to 1000 gallons of juice,
538.4 gallons, is the only figure
necessary for the winemaker to
remember. Also, many wineries use less
than the maximum allowable of
ameliorating material, so the table in
Subpart XX would be unnecessary in
these instances.

This final rule is one of several to be
issued by the Bureau in revising all wine
regulations, When all the wine
regulations are revised, a Treasury
decision will be issued to recodify the
wine regulations into a new Part 24, Any
problems involved with the
implementation of this final rule or any
suggestions on any wine regulations will
be considered in the recodification
Treasury decision. Send any comments
or suggestions to: Chief, FAA, Wine and
Beer Branch, Bureau of Alcohol,
Tobacco and Firearms, P.O. Box 385,
Washington, D.C. 20044-385,

List of Subjects
27 CFR Part 170

Alcohal and alcoholic beverages,
Autharity delegations, Claims, Customs
duties and inspection, Disaster ‘
assistance, Excise taxes, Labeling,
Liquors, Penalties, Reporting
requirements, Surety bonds, Wine.

27 CFR Part 240

Administrative practice and
procedure, Authority delegations,
Claims, Electronic fund transfers, Excise
taxes, Exports, Food additives, Fruit
juices, Labeling. Liquids, Packaging and
containers, Reporting requirements,
Research, Scientific equipment, Spices
and flavorings, Surety bonds,
&anspoﬂalion. Vinegar, Warehouses,

ine,

Executive Order 12201

It has been delermined that this final
rule is not a “major rule” within the
meaning of Executive Order 12291 of
February 17, 1981, because it will not
have an annual effect on the economy of
$100 million or more; it will not result in
a major increase in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regions: and it
will not have significant adverse effects
on competition, employment,

investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markels.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a regulatory
Rexibility analysis {5 U.S.C. 604) are not
applicable to this final rule because it
will not have a significant economic
impact on a substantial number of small
entities, The [inal rule is not expected to
have significant secondary or incidental
effects on a substantial number of small
entities.

Accordingly. it is hereby certified
under the provisions of Section 3 of the
Regulatory Flexibility Act (5 U.S.C.
605(b)), that this final rule will not have
a significant economic impact on a
substantial number of small entities,

Paperwork Reduction Act

The collection of information
requirements contained in this final rule
have been submitted to the Office of
Management and Budget (OMB) in
accordance with the requirements of the
Paperwork Reduction Act of 1880 (44
U.5:C. 3504(h)). These requirements
have been approved by OMB,

No comments were received on the
notice of proposed rulemaking published
in the Federal Register leading to this
final rule that addressed the collection
of information requirements.

Disclosure

Copies of the written comments
received are available for public
inspection during normal business hours
at: ATF Reading Room, Room 4407,
Office of Public Affairs and Disclosure,
12th and Pennsylvania Avenue, NW.,,
Washington, D.C.

Drafting Information

The principal author of this document
is James A. Hunt, FAA, Wine and Beer
Branch, Bureau of Alcohol, Tobacco and
Firearms.

Authority

Accordingly, under the authority
contained in 26 U.S.C. 7805 [68A Stal.
917, as amended), 27 CFR Parts 170 and
240 are amended as follows:

PART 170—MISCELLANEOUS
REGULATIONS RELATING TO LIQUOR

Paragraph 1. Section 170.686 i5
revised to remove the requirement for
submission of samples of salted wines
with a formula application. As revised.
§ 170.886 reads as follows:
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§170.686 Formulas.

(a) Requirement for formula. Before
producing any nonbeverage wine, the
proprietor must receive approval of the
formula by which the wine, or wine
product made from wine, is to be
rendered unfit for beverage use. The
formula and process shall be described
on Form 5120.29. Each formula filed
under the provisions of this section shall
be numbered in serial order, starting
with No. 1, and shall be prefixed with
the symbol “"NB." Except for salted wine
made in accordance with § 170.613{a)(8),
one 750 milliliter sample of the base
wine or wine product to be used, and
one 750 milliliter sample of the
nonbeverage wine made therefrom shall
be submitted under separate cover at
the time of filing the formula. The
Director may require the submission of
samples of the material to be used in
rendering the wine or wine products
unfit for beverage use. All ingredients to
be used will be shown on the Form
5§120.29 as well as the quantities
required to make 100 gallons of the
nonbeverage wine. The formula should
also show the intended use of the
nonbeverage wine. The process used in
rendering the wine or wine products
unfit for beverage use shall be stated in
detail.

(b) Change in formula. Any material
change in characteristics of the finished
product will require the filing of a new
formula, even though the ingredients
and process may be the same as the
approved formula.

PART 240—WINE

Par. 2. The table of contents is revised
lo remove Subpart XX.

§240.162 [Amended]

Par. 3. Section 240.162 is revised by
removing the last sentence referencing
Subpart XX,

Par. 4. Section 240.441 is revised to
remove the requirement for submission
of samples with formula application. As
revised § 240.441 reads as follows:

§240.441 Formula required.

(&) General. Before producing any
special natural wine, the proprietor shall
receive approval of the formula by
which it is to be made. The formula and
process will be described on Form
5120.29. All ingredients used will be
shown on Form 5120.29 in the quantities
required to make 1,000 gallons of special
natural wine. In the case of roots, herbs,
or similar materials, the quantity need
not be stated, but each ingredient will
be lisied. The process of production will
be stated in detail. The Director may
require that a sample of the special

natural wine be submitted with the
formula, if he deems it necessary for the
proper administration of these
regulations.

(b) Changes in formula. Any material
change in the flavor or other
charactéristics from those of the
approved formula will require the filing
of a new formula, even though the
ingredients may be the same. The
addition or elimination of ingredients,
changes in quantities used, and changes
in the process of production are
permissible only after approval of the
new Form 5120,29. Where & change in
the quantity of ingredients or in the
process of production does not alter the
character of the product, the change
may be accomplished by filing a rider to
the formula with, and obtaining
approval from, the Director, The rider
shall identify the original formula by
number, date of approval, name of the
product, and by name and number of the
wine cellar, shall specify the quantity of
the ingredients or the change in process,
and shall be signed and processed in the
same manner as the original formula. (72
Stal. 1386; 26 U.S.C. 5386).

§§ 240.960-240.1029 [Removed)
Par. 5. Subpart XX, §§ 240.960-
240.1029, is removed.
Signed: August 5, 1983,
Stephen E. Higgins,
Director.
Approved: September 21, 1983,
]- M. Walker, Jr.,
Assistant Secretary, (Eaforcement and
Operations);
{FR Doc. 8325081 Filed 10-11-8%; 110 pr]
BILLING CODE 4810-33-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 913

Approval of Permanent Program
Amendment From the State of lliinols
Under the Surface Mining Reclamation
and Enforcement Act of 1977

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule.

SUMMARY: OSM is announcing the
approval of an amendment to the Hllinois
permanent regulatory program under the
Surface Mining Control and Reclamation
Act of 1977 [SMCRA). The amendment
relates to the authority of the State to
deny an application for a permit or
permit revision unless the applicant

submits proof that all required Federal
reclamation fees have been paid. On
July 27, 1883, OSM received the
regulation amendment from the lllinois
Departmen! of Mines and Minerals
(IDMM), in response lo & June 7, 1983
letter from OSM notifying that State that
a program amendment was required.
Alfter providing opportunity for public
commen! and conducting a thorough
review of the program amendment, the
Director has determined that the
modifications 1o the Illinois program
meet the requirements of SMCRA and’
the Federal permanent program
regulations. Accordingly, the Director is
approving the program amendment.
The Federal rules codifying decisions
concerning the lllinois program are
being amended to implement these
actions.
EFFECTIVE DATE: The decision to
approve the amendment is effective
October 13, 1983,

FOR FURTHER INFORMATION CONTACT:
James Fulton, Director, Springfield Field
Office, Office of Surface Mining, 600 E.
Monroe Street, Room 20, Springfield,
Illinois 62701; Telephone: (217) 492-4495.

SUPPLEMENTARY INFORMATION:
L. Background

The Illinois program was
conditionally approved by the Secretary
of the Interior on June 1, 1982 {47 FR
23858). Information pertinent to the
general background, revisions,
modifications, and amendments to the
proposed permanent program
submission, as well as the Secretary’s
findings, the disposition of comments
and a detailed explanation of the
conditions of approval of the Illinois
program can be found in the June 1, 1962
Federal Register.

Sections 510(b) and 510{c) SMCRA
limit the issuance of new permits and
permit renewals to those applicants who
are in compliance with the requirements
of SMCRA. As specified in section 402
of SMCRA and Subchapter R of 30 CFR,
the operators of coal surface mines are
to pay reclamation fees to the Secretary
of the Interior. Further, section 402(f) of
SMCRA specifically mandates full
cooperation with the Secretary by all
Federal and State agencies in the
enforcement of this provision.

It was brought to the Secretary's
attention that the lllinois program did
not contain regulatory language
consistent with 30 CFR 786.19(h) which
requires the State to deny permit
applications and permit revision
applications unless the applicant has
submitted proof that all Federal
reclamation fees required under 30 CFR
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Subchapter R has been paid. The lllinois
regulation at § 1788.19(h) required that
operators pay sll fees required by the
State's regulations.

To resoive this issue, on February 1,
1983, the Director, OSM, sent a letter to
[llinois to request that llinois confirm
that § 1788.19(h) also requires the
applicant to submit proof that all
required Federal reclamation fees have
been paid, consistent with 30 CFR
766.19(h). As of June 1, 1983, lllinois had
no! formally responded to OSM’s
February 1 letter.

Pursuant to 30 CFR 732.17(e), OSM
notified Hincis by letter of June 7, 1983,
that a State program amendment was
required because conditions or events
indicated that the approved State
program no longer met the requirements
of SMCRA and the Federal regulations.
The letter notified Hinois, pursuant to 30
CFR 73217{f){1), that it must submit to
the Secretary within 60 days of receipt
of notification either a proposed written
emendment or a description of an
amendment to be proposed that meets
the requirements of SMCRA and the
Federal regulations, and a timetahle for
enactment which is consistent with
established administrative or legislative
procedures. OSM also noted that the
Secretary would propose adding a new
condition to the lilinois program
requiring the State to amend its program
by a specified date to incorporate
requirements no less effective than 30
CFR 786.19(h). The proposed rule
innouncing intent to impose a new
condition and requesting public
comment was published June 16, 1983
(46 FR 27550).

II. Discussion of the Amendment

On July 27, 1983, IDMM responded to
OSM's June 7, 1983 letter. The IDMM
enclosed a Notice of
Rulemaking to be published in the
August 12, 1883 Hlinois Register. The
notice includes a proposed amendment
to the Illinois lations at Section
1786.19(h). The full text of the
amendment follows (new language is
underlined):

Section 1786.19 ~ Criteria for permit
approval or denial.

No permit or revision application shall
be approved, unless the application
aifirmatively demonstrates and the
Department finds in writing on the basis
of information set forth in the
application or from information
otherwise available, which is
documented in the approval and made
available to the applicant, that:

(h) The applicant has submitted proof
that all fees required by these
regulations and 30 CER Chapter VI,
Subchapter R have been paid.

OSM published a notice in the Federal
Register on August 12, 1983, announcing
receipt of the amendment and inviting
public comment on whether the
proposed modification was no less
effective than the Secretary’s
regulations. OSM also noted that if the
amendment was approved, there would
no longer be any need to impose a new
condition of approval.

HL Director's Findings

The Director finds, in accordance with
SMCRA and 30 CFR 732.17 and 73215,
that the program amendment submitted
by Illinois on July 27, 1983, meets the
requirements of SMCRA and 30 CFR
Chapter VIL The amended Illinois rule
requires the applicant to affirmatively
demonstrate and the IDMM to find in
writing that the permit applicant has
submitted proof that all Federal
reclamation fees have been paid before
any permil or permit revision
application may be approved. This
requirement is consistent with 30 CFR
786.19(h) which requires that such fees
be paid prior to approving a permit
application.

However, the Illincis rule has not
been published as a final rule in the
1llinois Register. The Director is
approving the rule provided that it is
finally promulgated in identical form to
the rule submitted to and reviewed by
OSM.

IV. Public Comments

No public comments were received on
the program amendment. The disclosure
of Federal agency comments is made
pursuant to Section 503(b){1) of SMCRA
and 30 CFR 732.17{h)(10)(i).

V. Director’s Decision

The Director, based on the above
findings, is approving the July 27, 1983,
lllinois program amendment. Because
the amendment is being approved, the
Director has determined that there is no
longer any need to impose a new
condition of approval. However, as
noted above, because the lllinois rule
has not been fully promulgated, the rule
will not take effect for purposes of the
State program until the revised rule has
been promulgated as a final rule by
Illinois,

VL Procedural Matters

1. Compliance with the National
Environmental Policy Act: The

Secretary has determined that, pursuant

« to Section 702(d) of SMCRA, 30 U.S.C.

1292(d), no environmental impact
statement need be prepared on this
rulemaking,

2. Executive Order No. 12291 end the
Regulatory Flexibility Act: On August
28, 1981, the Office of Management and
Budget (OMB) granted OSM an
exemption from Sections 3, 4, 7, and 8 of
Executive Order 12201 for actions
directly related to approval or
conditional approval of State regulatory
programs. Therefore, this action is
exempl from preparation of a Regulatory
Impact Analysis and regulatory review
by OMB.

The Department of the Interior has
determined that this rule will not have &
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 801 et seg.). This rule will not
impose any new requirements; rather, it
will ensure that existing requirements
established by SMCRA and the Federal
rules will be met by the State.

3. Paperwork Reduction Act: This rule
does not contain information collection
requirements which require approval by
the Office of Management and Budget
under 44 U.S.C. 3507.

List of Subjects in 36 CFR Part 813

Coal mining, Intergovernmental
relations, Surface mining, Underground
mining.

Accordingly, 30 CFR Part 913 is
amended as set forth herein.
Dated: October 6, 1983,
J. R. Harris,
Director, Office of Surface Mining.

PART 913—ILLINOIS

1. 30 CFR 913.15 is amended by adding
a new paragraph (c) as follows:

§9813.15 Approval of regulatory program
amendments.

(c) The following amendment that was
submitted to OSM July 27, 1983 is
approved effective upon promulgation of
the revised rule by the State, provided
the rule is adopted in identical form as
submitted to OSM: llinois revised rule
1786.19(h).

Aathority: Pub. L. 95-87, 30 U.S C. 1201 &f
seq.
[FR Doc. §3-27431 Filed 10-13-33: 845 am| s
BILLING CODE 4310-05-M
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30 CFR Part 935 and the remaining deficiencies by the affected area of @ mine, it must mee!
February 8, 1983, Information pertinent three criteria:

Approval of Amendments and to the general background, revisions,

Removal of Certaln Conditions on the
Approval of the Ohio Permanent
Regulatory Program Under the Surface
Mining Control and Reclamation Act of
1977

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule.

SUMMARY: OSM is announcing the
approval of certain amendments and the
removal of two conditions of the
Secretary of the Interior’s approval of
the Ohio permanent regulatory program
(hereinafter referred to as the Ohio
program) under the Surface Mining
Control and Reclamation Act of 1977
[SMCRA).

On July 18, 1983, OSM received
statutory amendments from the Ohio
Division of Reclamation intended to
salisfy conditions (a) and (1) of the
Secretary’s approval of the Ohio
program concerning (1) the definition of
public roadway and (2) Reclamation
Board of Review appeals.

After providing opportunity for public
review and comment and conducting a
thorough review of the program
amendments, the Secretary has
determined that the modifications to the
Ohio program satisfy the two conditions
of approval and meet the requirements
of SMCRA and the Federal permanent
program regulations. Accordingly, the
Secrelary is removing the two
conditions and approving the statutory
amendments. The Federal rules at 30
CFR Part 935 which codify decisions
concerning the Ohio program are being
amended to implement these actions.
EFFECTIVE DATE: October 13, 1983.

FOR FURTHER INFORMATION CONTACT:
Ms, Nina Rose Hatfield, Director,
Columbus Field Office, Office of Surface
Mining, Room 202, 2242 South Hamilton
Road, Columbus, Ohio 43227; Telephone:
{614) 886-0578.

SUPPLEMENTARY INFORMATION:

L. Background on the Ohio Program

The Ohio program was approved
effective August 16, 1982, by notice
published in the August 10, 1982 Federal
Register (47 FR 34688). The approval
was conditioned on the correction of 28
minor deficiencies contained in 11
conditions—{a}, (b). (c), (d), {e), (B(1)-
(0(10), (g). (h)(1}-(b)(3), ()(1)-{3)(3), ()
and (K)(1)-{k)(5). In accepting the
Secretary's conditional approval, Ohio
agreed to correct deficiencies (a), (b),
(¢), (h)(1) and (k)(1) by August 8, 1983;
deficiency (e] by September 16, 1982;

modifications, and amendments to the
Ohio program submission, as well as the
Secretary's findings, the disposition of
comments, and a detailed explanation of
the conditions of approval of the Ohio
program can be found in the August 10,
1982 Federal Register.

On January 6, 1883, Ohio submitted
materials to OSM intended to, among
other things, satisfy conditions (a), (b),
(c). (d), (e, (). (g), (h), (1), (). (k)(1) and
(k)(2). On May 24, 1983, the Secretary
approved certain of the amendments
and removed conditions (b), (d), (f}(1)
through (f){6), (f)(8) through ({)(10), (g),
(h)(2), (h)(3). (i), (§), (k)(1) and (k}(2). The
Secretary established a deadline of
Augus! 8, 1983, for the State to meet
conditions (a), (c) and (h)(1), and
extended to that same date, the deadline
for the State to meet conditions (f)(7),
(k)(3), (k)(4), and (k)(5). Additionally, the
Secretary imposed two new conditions
(1) and (m) which also carried a deadline
of August 8, 1983.

II. Submission of Revisions

On July 18, 1983, Ohio submitted a
proposed program amendment
consisting of statutory amendments to
salisfy conditions (a) and (1) due August
8, 1983. The statutory amendments are
contained in Am. Sub. H.B. No. 291
which was enacted July 1, 1983, The
changes amend Chapter 1513 of the
Ohio Revised Code (ORC).

Condition (s), as set forth in the
August 10, 1882 Federal Register,
requires the State to enact legislation
amending ORC Section 1513.01(G)(2) to
eliminate the phrase "but not to include
public roadways." As discussed in
Finding 1.2 of the Secretary's approval
(47 FR 34688), the State's definition of
“coal mining operations” included this
phrase, making it inconsistent with
section 701(28)(b) of SMCRA.

The State submitted an amendment
on January 6, 1983, which would have
excluded public roadways, "unless the
roadway has been constructed for
access to or haulage of coal from a coal
mining and reclamation operation or
unless public access to the roadway has
been denied or restricted.” On May 24,
1983, the Secretary found that condition
(a) had not been satisfied because the
proposed Ohio amendment was not as
effective as the Federal rule, OSM had
clarified the issue of when a road will be
excluded from being considered a part
of the affected area of a mine, in final
rules published August 2, 1982 (47 FR
33439) and April 5, 1983 (48 FR 14814).
For a public road to be excluded from

(1) The road has been designated as a
public road pursuant to the laws of the
jurisdiction in which it is located;

{2) The road is maintained with publi
funds, and constructed, in a manner
similar to other public roads of the same
classification within the jurisdiction in
which it is located; and

{3) There is substantial {more than
incidental) public use of the road.

Therefore, the Secratary allowed the
State until August 8, 1983 to submit
revised provisions. Ohio has now
submitted Am. Sub. H.B, No. 291 which
amends ORC § 1513.01(G)(2) and
1513.01(U) to remove from the definition
of “coal mining operation” the language
defining public roadways and adds a
separate definition of public roadway
which is, in substance, the same as the
Federal regulatory definition.

Condition (1) requires the State to
enact legislation amending ORC
sections 1513.13(A)(1) and 1513.13(C) to
provide that:

(1) The time for filing a notice of
appeal is within 30 days after receipt of
a notice, order or decision;

(2) a hearing on a request for
temporary relief shall be held in the
locality of the permit area; and

(3) temporary relief decisions by the
Chairman of the Reclamation Board of
Review are judicially reviewable.

Ohio has submitted Am. Sub, H.B. No.
291 which amends ORC Section 1513.13
in order to satisfy condition (1), Rather
than provide for judicial review of
decisions of the Chairman of the Board,
the State has provided for an appeal to
the Board first before a court may
review a decision on temporary relief.

OSM published a notice in the Federal
Register on August 10, 1883, announcing
receipt of the amendments and
requesting public comment on whether
the proposed amendments are no less
effective than the Secretary's
regulations and whether the
amendments satisfy the conditions of
approval, The public comment period
ended September 9, 1983. A public
hearing scheduled for August 25, 1983,
was not held because no one expressed
a desire to present testimony. The
Administrator of the Environmental
Protection Agency transmitted his
written concurrence on the amendments
on October 5, 1983.

I11. Secretary’s Findings

The Secretary finds, in accordance
with SMCRA and 30 CFR 732.17 and
732.15, that the program amendments
submitted by Ohio on July 18, 1983, me¢!
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the requirements of SMCRA and 30 CFR
Chapter VII, as noted below.

Condition {(a)

The Secretary found that in the Ohio
program conditionally approved on
August 16, 1982, the Ohio statulory
definition of “coal mining operations”
included the undefined phrase “but not
to include public roadways,” thus
making it inconsistent with section
701(28)(b) of SMCRA (Finding 1.2, 47 FR
34688), On May 24, 1983, the Secretary
found that a January 6, 1683, Ohio
amendment defining public roadways
was not consistent with the revised
Federal rules clarifying when roads will
be excluded from being considered part
of the affected area of a mine, The
Secretary now finds that Ohio has
amended its statute at ORC
1513.01(G)(2) to remove from the
definition of “coal mining operation” the
language defining public roadways and
has added at ORC 1513.01(U) a separate
definition of public roadway. The new
statutory definition of public roadway is
no less effective than 30 CFR 700.11 and
701.5,

Condition (1)

The Secretary found that in the
amendments submitted by Ohio on
January 6, 1983 (48 FR 23185, May 24,
1983), the Ohio statute did not provide
that: (1) The time for filing a notice of
appeal is within 30 days after receipt of
a notice, order, or decision: (2) a hearing
on a request for temporary relief shall
be held in the locality of the permit area;
and (3) temporary relief decisions are
judicially reviewable! The Secretary
now finds that Ohio has amended its
statute at ORC §§ 1513.13{A)(1).
1513.13{C){1) and 1513.13(C)(3) to
provide far appeals and temporary relief
procedures consistent with sections
525{a}(1), 525(c](1) and 526 of SMCRA.

IV. Public Comments

No public comments were received on
the proposed program amendments.
Acknowledgements were received from
the following Federal agencies:
Environmental Protection Agency and
Soil Conservation Service. The
disclosure of Federal agency comments
1s made pursuant to Section 503(b)(1) of
SMCRA and 30 CFR 73217(h}{10)(1).

V. Secretary's Degision

The Secretary, based on the above
findings, is approving the July 18, 1983,
amendments to the Ohio program, and is
removing conditions (a) and (1)

Procedural Mattors

1. Compliance with the National
Environmental Policy Act: The

Secretary has determined that, pursuant
to Section 702(d) of SMCRA, 30 U.S.C.
1292(d), no environmental impact
statement need be prepared on this
rulemaking.

2. Executive Order No. 12291 and the
Regulatory Flexibility Act: On August
28, 1981, the Office of Management and
Budget (OMB) granted OSM an
exemption from Sections 3, 4, 7, and 8 of
Executive Order 12291 for actions
directly related to approval or
conditional approval of State regulatory
programs. Therefore, this action is
exempt from preparation of a Regulatory
Impact Analysis and regulatory review
by OMB.

The Department of the Interior has
determined that this rule will not have a
significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 801 et seq.). This rule would not
impose any new reguirements; rather, it
will ensure that existing requirements
established by SMCRA and the Federal
rules would be met by the State,

3. Paperwork Reduction Act: This rule
does not contain information collection
requirements which require approval by
the Office of Management and Budget
under 44 U.S.C. 3507.

List of Subjects in 30 CFR Part 935

Coal mining, Intergovernmental
rc_la}ions. Surface mining. Underground
mining.

Accordingly, 30 CFR Part 935 is
amended as set forth herein.

Dated: September 27, 1983.

William P. Pendley,

Deputy Assistant Secretary for Energy and
Minerals.

PART 935—0HI0

1. 30 CFR 935.11 is amended by
removing and reserving paragraphs (a)
and (1),

2.30 CFR 935.15 is amended by adding
a new paragraph (e) as follows:

§935.15 Approval of regulatory program
amendments.

- . . - -

(e) The following amendments were
approved effective October 13, 1983:

“Ohio Revised Code Sections

1513.01(G){2). 1513.01(U). 1513.13(A)(1),
1513.13(C}{1) and 1513.13(C)(3). as
amended by Am. Sub. H.B. No, 291,
enacled July 1, 1883,

Authority: Pub, L. 85-87, 30 US.C. 1201 !
s8q,

{FR Doc. £3-27512 Filed 10-12-45; 845 am|
BILLING CODE 4310-05-M

DEPARTMENT OF TRANSPORTATION
Coast Guard
33 CFR Part 100

[CGD 11-85-83]

Establishment of Special Local
Regulations for the "Bud Warmington
International Grand Prix"

AGENCY: Coast Guard, DOT.

ACTION: Final rule.

SUMMARY: Special local regulations are
being adopted for the Bud Warmington
Grand Prix an offshore power boat race
in the vicinity of Long Beach, Newport
Beach, and Catglina Island, CA. This
event will be held on 16 October 1983
(17 October inclement weather date).
The regulations are needed to provide
for the safety of life on navigable waters
during the event.

EFFECTIVE DATE: These regulations
become effective on 16 October 1083
and terminate 17 Oclober 1983.

FOR FURTHER INFORMATION CONTACT:
LTJG J. N. ARROYO, Commander{bb),
Eleventh Coast Guard District, 400
Oceangate, Long Beach, California 90822
(213) 590-2331.

SUPPLEMENTARY INFORMATION: A notice
of proposed rule making has not been
published for these regulations and was
impracticable as they are being made
effective in less than 30 days from the
date of publication. Following normal
rule making procedures would have _
been impracticable. The application to
hold the event was not received until 6
September 1983, and there was not
sufficient time remaining to publish
proposed rules in advance of the event
or to provide for a delayed effective
date.

Drafting Information

The principal individuals involved in
drafting this rule are CDR T, A, WELCH,
Chief, Boating Safety Division, Eleventh
Coast Guard District, and LT JOSEPH R.
McFAUL, Project Attorney, Legal Office,
Eleventh Coast Guard District.

Discussion of Regulations

California Offshore Power Boat
Racing Association "Bud Warmington
Grand Prix" will be conducted between
Long Beach. Newport Beach, and
Catalina Island, CA beginning 16
October 1983, This event will have
approximately 50 Special Offshore Class
Race Boats that could pose hazards to
navigation. Vessels desiring to transit
the regulated area may do so only with
clearance from a patrolling law
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enforcement vessel or an event
commitiee boat.

Evaluation

These regulations have been reviewed
under the provisions of Executive Order
12291 and have been determined not to
be a major rule. This conclusion follows
from the fact that the regulated areas
can be opened periodically for the
passage of commercial and recreational
vessels,

List of Subjects in 33 CFR Part 160
Marine safety, Navigation (water).

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

Final Regulations: In consideration of
the foregoing, Part 100 of Title 33, Code
of Federal Regulations, is amended by
adding a temporary section 100.35-11-85
to read as follows:

§ 100.35-11-95 California Offshore Power
Boat Assn./Bud Warmington Grand Prix,

(a) Regulated areas: The following
regulated area will be closed
intermittently to all vessel traffic from
9:00 AM to 3:30 PM on 16 October 1983
(17 October 1983 Inclement weather
date): Area 1: Encompasses a radius of
.75 nautical miles centered on R 4" Bell
Buoy, located 1.7 nautical miles
southwest of Newport Beach Pier, CA.
Area 2; Encompasses a radius of 1
nautical mile centered on Oil Island Eva,
located 2.8 nautical miles west of
Huntington Beach Pier, CA. (closed 10:00
AM 1o 12:00 noon). Area 3: Is bounded
by a line connecting the following
geographical landmarks: The eastern tip
of the Long Beach breakwater; The
Spruce Goose Dome; The northmost side
of Oil Island Grissom; The northmost
side of Oil Island White; Oil Island
Esther; thence back to the eastern tip of
the Long Beach breakwater (closed 10:00
AM to 12:00 noon).

Special Local Regulation

Area 4: Encompasses a radius of .25
nautical miles centered on LAT 33 20
50" N, LONG 118 18'45"W off Abalone
Point, Catalina Is, CA. (closed 9:30 AM
1o 2:30 PM).

(b) Special Local Regulations. (1) No
vessels, other than participants, U.S.
Coast Guard operated and employed
small craft, public vessels, state and
local law enforcement vessels, event
committee boats, and the sponsor’s
vessels shall enter or remain in the
regulated areas during the above hours,
unless cleared for such entry by the
Coast Guard.

{2) When hailed by a Coast Guard or
Coast Guard Auxiliary vessel patrolling

the race areas, a vessel shall come to an
immediate stop. Vessels shall comply
with all directions of the designated
Coast Guard Regatta Patrol.

(3) These regulations are temporary in
nature and shall cease to be further
enforced and in effect at the end of the
periods set forth in (a) above on 18
October 1983. Should weather cause
postponement of this race the above
regulations will be in effect for the same
periods on 17 October 1983.
Postponement information will be
broadcasted by the Coast Guard on
VHF-FM Channel 22.

(46 U.S.C. 454; 49 U.S.C. 1655(b}(1); 33 CFR
100.35; 49 CFR 1.46(b))
Dated: October 3, 1983,
J. F. Culbertson,
Captain, U.S. Coust Guard, Commander,
Eleventh Coast Guard District, Acting.
|FR Doc. 83-27914 Filed 10-12-83: 545 am|
BILLING CODE 4910-14-M

33 CFR Part 117

[CGD3 82-016)

Drawbridge Operation Regulations:
Oceanport Creek, New Jersey

AGENCY: Coast Guard, DOT,
ACTION: Final rule,

SUMMARY: At the request of New Jersey
Transit Corporation and the
Consolidated Rail Corporation, the
Coast Guard is changing the regulations
governing the Oceanport Creek
drawbridge at Oceanport, New Jersey to
provide that the draw need not open
during weekdays (except holidays) from
6 a.m. to 7:45 a.m. and from 5:30 p.m. to
7:30 p.m. The draw will also be required
to open on signal from 15 May through
15 September and will continue to open
upon four hours notice at all other times.
This change is being made to be
responsive to mariners using the
waterway and also to eliminate
openings for recreational vessels during
peak railway commuter periods. This
action will continue to relieve the bridge
owner of the burden of having a person
constantly available to open the draw,
will accommodate current needs of
railway traffic, and will still provide for
the reasonable needs of navigation.
EFFECTIVE DATE: This rule becomes
effective on November 14, 1983.

FOR FURTHER INFORMATION CONTACT:
William C. Heming, Bridge
Administrator, Third Coast Guard
District, (212) 868-70894.
SUPPLEMENTARY INFORMATION: On
January 27, 1983, the Coast Guard
published a proposed rule (48 FR 3782)

concerning this amendment. The
Commander, Third Coast Guard District
also published this proposal as a Public
Notice dated May 10, 1983. Interested
persons were given until March 14 and
June 10, 1983, respectively to submit
comments on these notices.

Drafting Information

The drafters of this rule are Ernest |
Feemster, project manager, and LCDR
Frank E. Couper, project attorney.

Discussion of Comments

Seven responses to the public notice
were received concerning the proposed
action. One had no objection, one
strongly supported the proposed
regulations, and five suggested changes.
Two of the five persons suggesting
changes wanted to eliminate commuter
closure hours on weekends and holidays
during the period the bridge opens on
signal while the other three suggested
various less restrictive regulations (from
a navigational standpoint). The Coast
Guard agrees with the two that
communter closure hours will not be
necessary on weekends and holidays
{May 15-September 15). It is also felt
that requiring the bridge to open on
advance notice, during times the bridge
will not be required to be manned, will
respond to concerns expressed by the
other three respondents. The bridge was
illegally modified in 1976 so as to be
unable to open and has only recently
been put in working condition. Retention
of an advance notice during minimal
traffic periods will be necessary as a
result to allow the Coast Guard to
collect (previously unavailable)
information regarding needs of the
mariner. This Notice of Final
Rulemaking is, therefore, modified to
account for the concerns expressed by
the respondents.

The Notice of Proposed Rulemaking
contained the exception that vessels
with tows would be passed through the
bridge at all times as soon as possible.
Since no commercial vessels use the
waterway, however, and since no
history of such usage has been found,
this final rule is modified to eliminate
this exception but includes the provision
that the bridge shall open as soon as
possible for a vessel in distress since
this is a more likely occurrence.

The Commander, Third Coast Guard
District issued Public Notice 3-523 (Aug.
1, 1983) which implemented these
regulations in the form of temporary
Special Regulations, These temporary
regulations expired September 15, 1983.

No drafl of final economic evn‘lu.alion
has been prepared because of minimal
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economic impact. This is because the
existing regulations will be more
responsive to the mariner and will
provide for needs of rail traffic during
rush hours.

Economic Assessment and Cerlification

These final regulations have been
reviewed under the provisions of
Executive Order 12281 and have been
determined not to be major rules. They
are considered to be nonsignificant in
accordance with guidelines set out in
the Policies and Procedures for
Simplification, Analysis, and Review of
Regulations (DOT Order 2100.5 of 22
May 1980). As explained above, an
economic evaluation has not been
conducted since its impact is expected
to be minimsal. In accordance with
section 605(b) of the Regulatory
Flexibility Act {5 U.S.C. 605(b)), it is also
certified that these rules will not have a
significant economic impacl on a
substantial number of small entities
since no entities will be adversely
affected by the regulations.

List of Subjects in 33 CFR Part 117
Bridges,
Regulations

In consideration of the foregoing. Part
117 of Title 33, Code of Federal
Regulations, is amended by revising
§ 117.225(f)(7) to read as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

§117.225 Navigable waters in the State of
New Jersey; bridges where constant
altendance of draw tenders is not required.

“‘)coo

(7) Oceanport Creek: the New Jersey
Transit bridge, mile 8.4 near Oceanport.
T'he draw shall open-on signal from May
15 through September 15 between 5 a.m.
and 9 p.m. excepl that the bridge need
not open 6 a.m. to 7;45 a.m. and 530 p.m.
10 7:30 p.m. on weekdays (exclusive of
holidays), The draw shall open on signal
upon four hours notice from May 15
through Seplember 15 between 9 p.m.
and § a.m., and from September 16
through May 14 except it need not open
6 a:m. 1o 7:45 a.m. and 5:30 p.m. to 7:30
p-m. on weekdays {exclusive of
holidays). The draw shall open as soon
as possible for a public vessel of the
United States and for a vessel in
distress #1 all times.

(33 US.C. 400: 30 U.S.C. 1655(g)(2): 49 CFR
1.46(c){5): 33 CFR 1.05-1(,2)(3))

Dated: September 27, 1983,
W. E. Caldwell,
Vice Admiral. U.S. Coast Guard, Commander,
Third Coast Guard District.
[FR Doc. 83-27818 Filed 10-123-83; 845 am|
BILLING CODE 4810-14-M

33 CFR Part 165
{COTP San Francisco Regulation 83-3)

Safety Zone Regulations; San
Francisco Bay

AGENCY: Coasl Guard, DOT.
ACTION: Final rule.

suMMARY: The Coast Guard is
eslablishing three temporary safely
zones in San Francisco Bay on 12 and 13
October 1983. These zones are needed to
provide for safety of life on navigable
waters during U.S. Navy activities for
the annual Navy Fleet Week. Entry into
these zones is prohibited unless
authorized by the Captain of the Port.
EFFECTIVE DATES: These regulations are
effective on 12 October 1983 between
1:30 p.m. and 2:30 p.m. PDT and on 13
October 1983 between 11:15 a.m. and
2:00 p.m. PDT,

FOR FURTHER INFORMATION CONTACT:

Lt K. E. Johnson, Marine Safety Officer
San Francisco Bay, (415) 437-3073.
SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking was not
publis‘l)xoc?d#or this regulation and it is
being made effective in less than 30
days after Federal Register publication.
Publishing an NPRM and delaying its
effective date is not feasible because of
time constraints and is contrary to the
public interest because of the necessity
to ensure safety of life on navigable
waters during Navy Fleet Week activity,

Drafting Information

The drafters of this regulation are LT
K. E. JOHNSON, project officer for the
Captain of the Port, and LT C, A. AMEN,
project attorney, Twelfth Coast Guard
District Legal Office.

Discussion of Regulation

‘The events requiring this regulation
will begin at 11:30 a.m. PDTy13 October
1983 with a U.S. Navy Blue Angels aerial
demonstration lasting until 12:00 nocn.
The demonstration will center on a ilight
line between Fort Point and Pier 39, San
Francisco, with the airplanes flying as
low as 100" above the water. The Blue
Angels will stage a practice
demonstration on 12 October 1983
between 1:30 p.m. and 2:30 p.m., PDT in
the same area, The aerial demonstration
will be followed by a parade of 10 11.S.
Nuvy ships proceeding inbound at 4

speed of 12 knots from the Golden Gate
Bridge, along the San Francisco city
front to a point south of the San
Francisco—Oakland Bay Bridge. The
column will then disperse to individual
berths.

The Safety Zones established by this
regulation are necessary to ensure that
vessels remain safely away from the
naval activities, The Blue Angels require
a clear area along their flight line for
navigational reference. Two Coast
Guard vessels will be stationed within
that clear area o serve as navigational
reference points. The airplanes will fly
at extremly low altitudes above the
water, necessilating that vessels be kepl
clear for their own safety. The Navy
ships preceeding through the Bay in
column formation are large, relatively
unmaneuverable vessels, requiring
unobstructed waters for safe navigation
and to maintain a column formation.

The Safety Zone established for the
Blue Angels demonstration will restrict
access lo marinas and commercial
docks. This restriction may result in
some inconvenience to vessels berthed
within the safety zones. All efforts have
been made 1o minimize this
inconvenience by limiting the duration
and size of the zones as much as
possible, consistent with safety
requirements. Additionally, Captain of
the Port permission has been written
into the regulation to allow vessels
berthed within the zones to depart their
berths during the existence of the zones.
Such vessels are nonetheless strongly
advised to depart their berths prior to
the effective times to avoid transitting
the zones.

List of Subjects in 33 CFR Part 165

Harbors, Marine Safety, Navigation
(Water), Vessels, Waterways.

Regulation

In considetation of the foregoing, Part
165 of Title 33, Code of Federal
Regulations is amended by adding &
new Sec. 165. T12-3 to read as follows:

§ 165.T12-3 Safety Zones: San Francisco
Bay Fleet Week Activities.

(a) Locations. The following areas sre
safety zones:

(1) The waters of San Francisco Bay
between Fort Point and Pier 39, San
Francisco, from the shoreline out to
1,000 yards, on 12 October 1983 from
1:30 to 2:30 p.m, PDT and on 13 October
1983 from 11:15 a.m. to 12:00 noon PDT.

(2) The waters surrounding a column
of 10 U.S. Navy ships proceeding
inbound at a speed of 12 knots from the
Golden Cate Bridge alor the San
Francisco city front to a point south of
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the San Francisco-Oakland Bay Bridge,
on 13 October 1983 from 12 noon to 2:00
p.m. PDT. This moving Safety Zone
extends out 200 yards on either side of a
line running from a point 200 yards in
front of the lead ship, through each
succeeding vessel, to a point 200 yards
astern of the last ship in the column,
including all waters between the
vessels.

(b) Regulations, (1) In accordance
with the general regulations in Sec.
165.23 of this part, entry into these zones
is prohibited unless authorized by the
Captain of the Port,

(2) Vessels berthed in the stationary
zones established in paragraph (a)(1) of
this section are authorized to navigate
within 50 yards of the San Francisco city
front in order to exit the zone towards
the easl.

(3) All vessels are prohibited from
passing between the U. S. Navy ships in
formation or otherwise entering the
safety zone established in paragraph
{a}{2) of this section.
{33 U,S.C, 1225 and 1231; 49 CFR 1.46; 33 CFR
165.3)

Dated: October 5, 1983,
K. F. Bishop, Ir.,
Captain of the Port. USCG Marine Safety
Office, San Francisco Bay.

IFR Doc. 15-2m7 Filed 10-12-8%, 845 am |
BILLING CODE 4510-1¢-M

33 CFR Part 165
[CGD8-83-06)

Safety Zone; Mississippl River Gull
Outlet

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is amending
its Safety Zone regulations for the
Mississippi River Gulf Outlet (MRGO),
the Michoud Canal, and the Inner
Harbor Navigation Canal (IHNC) by
modifying the reporting points.

The Safety Zone requires all vessels
meeting cerlain criteria to report to the
New Orleans VTS when passing certain
locations. Based on user inpul, these
reporting points are being modified to
make compliance with the regulation
easier and to improve navigational
safety, The new reporting points are all
on the same side of the channel and are
the checkpoints that the pilots use for
their internal purposes.

EFFECTIVE DATE: This Final Rule became
effective on October 13, 1983,

FOR FURTHER INFORMATION CONTACT:
LCDR R. E. FORD, Port Safety Officer,
or LTJG S. EVANS, Walerways Safety

Officer, ¢/o U.S. Coast Guard, Captsin
of the Port, 4640 Urquhart Street, New
Orleans, Louisiana 70117, Telephone
(504) 589-7108,

SUPPLEMENTARY INFORMATION: On June
4, 1981, the Coast Guard published
interim final rules in the Federal
Register for the regulations {46 FR
29933).

Interested persons were requested to
submit comments and seven comments
were received, The publishing of timely
responses to these seven comments in
Final Rulemaking action was delayed by
the subsequent unanticipated closure of
the New Orleans Vessel Traffic Service
(VTS) in March 1982.

Upaon reactivation of New Orleans
Vessel Traffic Service (VTS) a Final
Rule was published in the Federal
Register on May 31, 1983 (48 FR 24074).
The comments solicited in the Federal
Register on June 4, 1981 were addressed
in that Federal Register of May 31, 1983.
This rulemaking slightly modifies the
Safety Zone.

A Notice of Proposed Rulemaking was
not published for this regulation and it is
being made effective in less than 30
days after Federal Register publication.
Publishing and NPRM and delaying its
effective date would be contrary lo the
public interest since an immediate
modification is needed to facilitate
navigation,

Drafting Information: The principal
persons involved in drafting this rule are
LT T. L. McCARTY, USCG, Project
Officer, c/o Commander, Eighth Guard
District {mps) and CDR R. A. BRUNELL,
USCG, Project Attorney, ¢/o
Commander, Eighth Coast Guard
District (d1), Hale Boggs Federal
Building, 500 Camp Street, New Orleans,
Louisiana, 70130, Telephone (504) 589~
6188,

Discussion of Regulations: The Safety
Zone requires all vessels meeting
certain criteria to report to the New
Orleans VTS when passing certain
locations. Based on user input, these
reporting points are being modified to
make compliance with the regulation
easier and to improve navigational
safety. The new reporting points are all
on the same side of the channel and are
the checkpoints that the pilots use for
their internal purposes, The old
reporting points were Lighted Buoy #1,
MRGO Light 33, and MRGO Light 96.
The new reporting points are Lighted
Bell Buoy #2, MRGO Lighted Bell Buoy
20 and MRGO Light 84. The changes to
this regulation are not substantive and
do not significantly change the features
of the Safety Zone.

In addition, a typographical error is
corrected in § 165.801(b) by adding

commas. The section currently reads
Vessels including tows over * * * The
section should read Vessels, Including
tows, over* * *

Summary of final evaluation: These
regulations are considered to be
insignificant in accordance with
guidelines set out in the Policies and
Procedures for Simplification, Analysis
and Review of Regulations [DOT Order
2100.5 of 5-22-80]. An evaluation under
the Regulatory Flexibility Act of 1880
has not been conducted, The changes to
this regulation are not substantive. For
these reasons, it has been determined
that this action will not have a
significant economic effect on a
substantial number of small entities.

List of Subjects in 33 CFR Part 165
Harbors, Marine safety, Waterways.

In consideration of the foregoing, the
Coast Guard amends Part 185 of Title 33
Code for Federal Regulations as follows:

PART 165—{AMENDED]

33 CFR 165,801 is amended by revising
(b), (c) and (d) to read as follows:

§ 165.601 Mississippl River Gulf Outiet.

- . . . -

(b} Vessels, including tows, over 600
feet in length, or over 80 feet in beam, or
with a draft in excess of 30 feet, and
intending to transit that portion of the
Safety Zone from its seaward entrance
at Lighted Bell Buoy 2 (LLNR 2015] to the
jetty at MRGO Light 62 [LLNR 2068)
must receive permission to enter or
move-within the Safety Zone. Vessels
meeting this criteria will not meet or
overtake each other in this seaward
portion of the Safety Zone unless the
pilots and/or operators of both vessels
consider such passage to be safe and
agree to it. Such an agreement must be
reported beforehand to the VIS,

(c) All inbound vessels meeting the
criteria of paragraph (b) of this section
shall notify New Orleans Vessel Traffic
Service (VTS) two hours prior to :
intended entry into the Safety Zone (in
order to be scheduled), and immediately
prior to entry (in order to obtain
permission to enter), and upon passing
MRGO Lighted Bell Buoy 2, and MRGO
Lighted Bell Buoy 20 (LLNR 2031),
MRGO Light 62, MRGO Light 94 (LLNR
2082.50) and MRGO Light 114 (LLNR
2082).

Notification shall be made on Channel
12 VHF-FM. Notification prior to
intended entry which cannot be
accomplished on Channel 12 VHF-FM
due 1o extreme range, shall be made by
telephone to the VTS at (504) 589-2772
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or 589-2773 by the vessel's agent or via
the marine operator,

(d) All outbound vessels meeting the
criteria of paragraph (b) of this section
shall notify VTS two hours prior to
intended movement within the Safety
Zone (in order to be scheduled), and
immediately prior to movement (in order
to obtain permission to move), and
immediately after heading fair in the
cutbound direction, and as the vessel
passes the junction of the MRGO and
Gulf Intracoastal Waterway (Mile 60.0
MRGOJ, MRGO Light 114, MRGO Light
84, and MRGO Ligh! 62, and MRGO
Lighted Bell Buoy 20 and MRGO Lighted
Bell Buoy 2. Notification two hours prior
to movement shall be made by
telephone to the VTS at (504) 589-2772
or 549-2773, Other notification shall be
msde on channel 12 VHF-FM. Channel
11 VHF-FM may be used in lieu of
Channel 12 by vessels above the Paris
Road Bridge [mile 60.9 MRGO).

(33 U.S.C. 1225, 1231; 48 CFR 1.46{n){4))

Dated: August 18, 1083,

W. H. Stewart,

flear Admiral, US. Coast Guard.

PR Doc. 83-27834 Filed 10-12-83; 845 am]

EILLNG CODE 2910-14-M
\

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[AD-FRL-2443-4)

Standards of Performance for New

Stationary Sources; Delegation to the
State of Or:

AGENCY: Environmental Protection
Agency (EPA),
ACTION: Rule related notice.

SUMMARY: EPA is announcing approval
of  request dated July 8, 1983 submitted
from the State of Oregon Department of
Environmental Quality for delegation of
additional source categories under New
Source Performance Standards [NSPS)
and an amendment to a source category
45 approved in their OAR 340-25-510
through 25-875. These additional source
tategories are: metal furniture surface
toaling, publication rotogravure

printing, large appliance surface coating,
metal coil surfage coating, asphalt
Processing and asphalt roofing and an

A mendment to storage vessels. This
Celegation will amend the November 11,
1975, December 3, 1981 and September 3,
1962 delegations ta the State of Oregon.
OATE: Effective date October 7.1883.
ADDRESSES: The related material in
“upport of this delegation may be

examined during normal business hours
at the following locations:

Central Docket Section (10A-83-15),
Environmental Protection Agency,
West Tower Lobby, Gallery 1, 401 M
Street, SW,, Washington, D.C. 20460

Air Programs Branch, Environmental
Protection Agency, Region 10, 1200
Sixth Avenue, Seattle, Washington
98101

Department of Environmental Quality,
522 S.W. Fifth, Yeon Building,
Portland, Oregon 97207

FOR FURTHER INFORMATION CONTACT:

Mark H. Hooper, Air Programs Branch

M/S 532, Environmental Protection

Agency, Region 10, 1200 Sixth Avenue,

Seattle, Washington 98101, Telephone:

(206) 442-1949, FTS: 399-1949

SUPPLEMENTARY INFORMATION: On
November 11, 1975, the Regional
Administrator of EPA, Region 10,
delegated to the State of Oregon
Department of Environmental Quality
(DEQ) the authority to implement and
enforce New Source Performance
Standards (NSPS] for 13 categories of
slationary sources as promulgated by
EPA prior to January 1, 1975. This
delegation was published in the Federal
Register on February 20, 1976 (41 FR
7749). An additional delegation was
made on December 3, 1981 (46 FR 62066)
and September 3, 1982 (47 FR 38982).

At a July 8, 1883 Environmental
Quality Commission meeting, an
additional request of five source
categories and an amendment under
NSPS was authorized, After EPA review
of the request submitted by DEQ, a
letter dated Septgmber 27, 1983 was sent
to DEQ and is as follows:

William H. Young,

Director, State of Oregon, Department of
Environmental Quality, P.O. Box 1760,
Portland, Oregon 97207

Dear Mr. Young: At the July 8, 1983 EQC
meeting, a request for delegation of authority
to enforce additional source categories under
New Source Performance Standards (NSPS)
was approved. We have reviewed that
request and hereby delegate to the DEQ
authority to enforce five additional categories
in accordance with the original delegation of
NSPS to DEQ on November 11, 1975, Those
sources are: Metal Furniture Surface Coating,
Publication Rotogravure Prin Large
Appliance Surface Coating, Metal Cail
Surface Coating, Asphalt Processing and
Asphalt Roofing.

An amendment to the Storage Vessels {Ka,
60.114a) is hereby approved. This delegation
and amendment is subject to the conditions
outlined in the original letter of delegation
dated November 11, 1975 and published in
the Federal on February 20, 1978 (41
FR 7749). In addition, EPA hereby delegates
to the State of Oregon the authority to
enforce revisions to NSPS which have been
promulgated through June 2. 1683,

A Notice announcing this delegation will
be published in the Federal Register in (he
near future, The Notice will state, among
other things, that effective October 7, 1983, all

*reports required pursuant to the Federal

NSPS from sources located in the State which
were previously sent to EPA will now be sent
to the State agency.

Since this delegation is effective October 7.
1983, there is no requirement that the State
notify EPA of its acceptance. Unless EPA
receives from the State written notice of
objections within 10 days of the date of
receipt of this letter, the State will be deemed
to have accepted all the terms of the
delegation.

An advance copy of this Register is
enclosed for your information.

Sincerely,
Emesta B. Barnes,
Regionol Administretor.
Enclosure
cc: |, Herlihy, 000

This Notice is published to notify the public
that a delegation has taken place.

(Sec. 110, Clean Air Act (42 U.S.C. 7410(n)
and 7502))*
Dated: September 27, 1983,
L. Edwin Coate,
Acting Regional Administrotor.
[FR Doc. 83-27049 Filed 10-13-55: 845 am)
BILLING CODE 6580-50-M

40 CFR Parts 60 and 61
[AD-FRL-2449-7)

Standards of Performance for New
Stationary Sources and National
Emission Standards For Hazardous Air
Pollutants; Delegation of Authority to
the State of New York

AGENCY: Environmental Protection
Agency.
ACTION: Rule related notice.

SUMMARY: This notice announces the re-
delegation of authority by the
Environmental Protection Agency to the
State of New York to implement and
enforce certain portions of the Federal
Standards of Performance for New
Stationary Sources (“NSPS") and the
National Emission Standards for
Hazardous Air Pollutants ("NESHAPs"),
pursuant to Section 111(c){1) and
112{d)(1) of the Clean Air Act. It also
announces the delegation of additional
NSPS source categories.

NSPS and NESHAPs are air pollution
control regulations promulgated under
the Clean Air Act (42 U.S.C. 7401 eL.
seq.). NSPS are applicable to certain
categories of new air pollution sources.
NESHAPs are applicable to certain
categories of sources which emit certain
pollutants considered hazardous.
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EFFECTIVE DATE: This action is effective
October 13, 1983,

FOR FURTHER INFORMATION CONTACT:
Francis W. Giaccone, Chief, Air "
_ Compliance Branch, Air and Waste

Management Division, Region 11 Office,
26 Federal Plaza, New York, New York
10278, (212) 264-9627,
SUPPLEMENTARY INFORMATION: On
August 10, 1883, Commissioner Henry G.
Williams of the New York State
Department of Environmental
Conservation (DEC) accepted authority
from the Environmental Protection
Agency (EPA) to implement and enforce
certain portions of the federally
established Standards of Performance
for New Stationary Sources (NSPS) and
National Emission Standards for
Hazardous Air Pollutants (NESHAPs) as
follows:

NSPS, 40 CFR Part 60, Subparts:

E Incinerators
F' Portland Cement Plants
G Nitric Acid Plants
H  Sulfuric Acid Plants
I Asphalt Concrete Plants
] Petroleum Refineries
K Storage Vessels for Petroleum Liquids
Ka Storage Vessels for Petroleum Liquids
Construcied after 5/18/78
Secondary Lead Smelters
Secondary Brass & Bronze Ingot
Production
Iron & Steel Plants
Sewage Treatment Plants
Primury Copper Smelters
Primary Zine Smelters
Primary Lead Smelters
Primary Aluminum Reduction Plants
Wet Process Phosphoric Acid Plants
Superphosphoric Acid Plants
Di-Ammonium Phosphate Plants
Triple Superphosphate Plants
Granular Triple Superphosphate Plants
Coal Prepuration Plants
Ferroalloy Production Facilities
AA Electric Arc Furnaces in the Stegl
Industry
BB Krafl Pulp Mills
CC Glass Manufacturing Plants
DD Grain Elevators
EE* Metal Furniture Surface Coating
HH Lime Manufacturing Plants
KK* Lead-Acid Battery Manufacturing
Plants
MM Automobile & Light-Duty Truck Surface
Coating Operations
NN*  Phosphate Rock Plants
PP Ammonium Sulfate Manufacture
QQ* Graphic Arts Industry: Production
Rotogravure Printing
Industrial Surface Coating: Large
Appliances
Metal Coll Surface Coating
Asphall Processing and Asphalt
Roofing Manufacture

*Newly Delegated
NESHAPS, 40 CFR Part 61, Subparts:

B Asbestos Jexcepting only §§ 61.22(b)
{Surfacing of Roadways with Asbestos-
Containing Materials); 61.22(d)

NeX2<C—HOEBOTOZ 2

Ssa

™
uu”

[Demolitions and Renovations): 61.22()
{Insulating): and 61.22(j)}(2). 61.22{k}(2).
und 61.25 {all three of which relate to
waste disposal}l.

C Beryllium 4
D Beryllium Rocket Motor Firing
E Mercury

F Vinyl Chloride

EPA's determination that the
delegation reques! should be approved
is based upon the Agency's review of
the New York State Environmental
Conservation Law Article 19 (Air
Pollution Control) and Article 71, Title
21 (Enforcement of Title 19}); and
relevant portions of Title 6 Official
Compilation of Codes, Rules and
Regulations of the State of New York
("NYCRR"), in particular, Parts 200, 201,
202 and 212.

EPA determined that such delegation
is, therefore, appropriate and so notified
the Commissioner of DEC in a letter
dated July 14, 1983. This letter identified
the conditions under which delegation
would be approved. DEC subsequently
accepled delegation in a letter dated
August 10, 1883. Copies of all
correspondence and EPA's delegation
letter are available for public inspection
in the Office of the Air Compliance
Branch, at the Environmental Protection
Agency. Region 11 Office, 26 Federal
Plaza, New York, New York 10278,

Effective immediately, all
correspondence, reports and
notifications required by the delegated
NSPS and NESHAPs should be
submitted to the appropriate regional
office of the New York State Department
of Environmental Conservation or the
central office located at 50 Wolf Road,
Albany, N.Y. 12233, Attention: Division
of Air, Bureau of Source Control.

The Office of Management and Budget
has exempted this action from the
requirements of Section 3 of Executive
Order 12291.

This Notice is issued under the
authority of Sections 111 and 112 of the
Clean Air Act, as amended (42 U.S.C.
Sections 7411 and 7412).

Dated: September 21, 1983.
Jacqueline E. Schafer,
Regional Administrator.
(VR Dot 53-27651 Filed 10-12-83: 445 am)
BILLING CODE 8560-50-M

40 CFR Part 60
|AD-FRL-2449-8]

Standards of Performance for New
Stationary Sources; Delegation of
Authority to the Commonwealth of
Puerto Rico

AGENCY: Environmental Protection
Agency.

ACTION: Rule related notice.

SUMMARY: This notice announces the
delegation of authority by the
Environmental Protection Agency to the
Commonwealth of Puerto Rico to
implement and enforce additional
source categories of the Standards of
Performance for new Stationary Sources
(NSPS). This delegation was requested
by the Puéerto Rico Environmental
Quality Board (EQB).

NSPS is an air pollution control
requirement set under the Clean Air Ac!
NSPS are applicable to certain
categories of new air pollution sources.

EFFECTIVE DATE: This action was
effective Augusl 18, 1983,

FOR FURTHER INFORMATION CONTACT:
Francis W, Giaccone, Chief, Air
Compliance Branch, Air & Waste
Management Division, Region II Office.
26 Federal Plaza, New York, New York
10278, (212) 26499627,

SUPPLEMENTARY INFORMATION: Section
111{c) of the Clean Air Act directs the
Administrator of the Environmental
Protection Agency (EPA) to delegate
EPA's authority to implement and
enforce Standards of Performance for
New Stationary Sources (NSPS) to any
state which has submitted adequate
procedures. Nevertheless, the
Administrator still retains concurrent
authority to enforce the standards
following delegation of authority to a
state.

On May 4, 1983 the Chairman of the
Puerto Rico Environmental Quality
Board (EQB) requested that the EPA
delegate to the Board the authority to
implement and enforce certain
additional source categories of NSPS.
The following is a complete listing of
NSPS delegated to the EQB. The source
categories now being delegated by
today's action are identified with an
asterisk(®).

D Fossil-Fuel Fired Steam Generators for
Which Construction Commenced After
August 17, 1971 (Steam Generators and
Lignite Fired Steam Generators)

Da Electric Utility Steam Generating Units
for Which Construction Commerced
After September 18, 1976

E Incinerators

F Portland Cement Plants

G Nitric Acid Plants

H Sulfuric Acid Plants

1 Asphalt Concrete Plants

] Petroleum Refineries—(Process Gas
Combustion, Catalytic Regenerators)

| Petroleum Refineries—(Sulfur Recovery]

K Storage Vessels for Petroleum Liquids
Constructed After 6/11/73 prior to 5/19/
78.

Ka Storage Vessels for Petroleum Liquids
Constructed After May 18, 1978

L Secondary Lead Smelters
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M Secondary Brass and Bronze Ingot
Production Plants
N Iron and Steel Plants
O Sewage Treatment Plants
P Primary Copper Smelters
Q Primary Zinc Smelters
R Primary Lead Smelters
S Primary Aluminum Reduction Plants
T Phosphate Fertilizer Industry: Wet
Process Phosphoric Acid Plants
U Phosphate Fertilizer Industry:
Superphosphoric Acid Plants
V  Phosphate Fertllizer Industry:
Diammonium Phosphate Plants
W Phosphate Fertilizer Industry: Triple
Superphosphate Plants
X Phosphate Fertilizer Industry: Granular
Triple Superphosphate Storage Facilities
Y Coal Preparation Planis
Z Ferroalloy Production Facilities
\A  Steel Plants: Electric Arc Furnuces
88 Kraft Pulp Mills
CC  Glass Manufacturing Plants
DD Grain Elevators
EE  Surface Coating of Metal Furniture
GG Stationary Gas Turbines
HH Lime Plants
QQ Graphic Art Industry Publication
Rotogravure Printi
UU  Asphalt Processing and Asphalt
Roofing Manufacture

EPA'S Findings

EPA's determination that the
delegation request should be approved
is based on the Agency's review of the
Puerto Rico Public Policy Environmental
Act, Law No. 9 of 1870, 12 LP.R.A. Sec.
1121, et seq. and on the Puerto Rico
Regulation for the Control Atmospheric
Pollution. EPA determined that such
delegation is, therefore, appropriate and
so notified the chairman of the EQB, in a
etter dated July 20, 1983, This letter
identified the conditions under which
delegation would be approved. EQB
subsequently accepted delegation in a
letter dated August 16, 1983, Copies of
all correspondence and EPA’s
delegation letter are available for public
inspection in the Office of the Air
Compliance Branch at the
Environmental Protection Agency,
Region 11 Office, 26 Federal Plaza, New
York, New York 10278,

Consequences of EPA's Action

Effective August 18, 1983, all
torrespondence, reports and
rotifications required by the delegated
NSPS should be submitted to the Offices
of xhg Puerto Rico Environmental
Quality Board located at P.O. Box 11488,
Santurce, Puerto Rico, 00910, Attention:
A Ir Quality Area Director.

T'he Office of Management and Budget
has exempted this action from the
“quirements of Section 3 of Executive
Order 12991,

This Notice is issued under the
authority of Section 111 of the Clean Air

Act, is amendea (42 U.S.C. Section 7411).

Dated: September 14, 1983.
Jacqueline E. Schafer,
Regional Administrator.
[FR Doc- 83-27652 Filed 10-12-82. 845 am|
BILLING CODE 8560-50-84

40 CFR Part 81
[AD-FRL-2448-5; GA-004]

Designation of Areas for Alr Quality

Planning Purposes; Georgila,
Redefinition of SO; and TSP
Attainment Areas

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: On june 6, 1983, the State of
Georgia asked that the designation of
particulate and sulfur dioxide
attainment areas in 40 CFR 81.311 be
changed from the "Rest of State" and
“Statewide" to a listing of individual
counties. This change, according to the
State, will make it easier to track
increment cansumption under EPA's
regulations for the prevention of
significant deterioration of air quality.
EPA is changing the description of sulfur
oxide and particulate matter attainment
areas in Georgia so that every county in
the State is identified by name,
EFFECTIVE DATE: This aclion will be
effective on December 12, 1983 unless
notice is received within 30 days that
someone wishes to submit adverse or
critical comments,
ADDRESSES: Copies of the malerials
submitted by the State may be
examined during normal business hours
at the following locations:
Environmental Protection Agency,
Region IV, Air Management Branch,
345 Courtland Street, NE., Atlanta,
Georgia 30865
Georgia Department of Natural
Resources, Environmental Protection
Division, 270 Washington Street, SW.,
Atlanta, Georgia 30334
FOR FURTHER INFORMATION CONTACT:
Mr. Barry Gilbert, Air Management
Branch, EPA Region IV at the above
address and telephone number 404/881-
3286 or FTS 257-3288.
SUPPLEMENTARY INFORMATION: On June
6, 1983, the State of Georgia asked that
the designation of particulate sulfur
dioxide attainment areas in 40 CFR

§81.311 Georgla.

81.311 be changed from “Rest of State"
and “Statewide” to a listing of
individual counties. This cha
according to the State, will make it
easier o track increment consumption
under EPA's regulations for the
prevention of significant deterioration of
air quality. The Agency finds this
request to be consistent with the
provisions of Section 107 of the Clean
Air Act, and it is granted herewith.

The public should be advised thal this
action will be effective 60 days from the
date of this Federal Register notice.
However, if notice is received within 30
days that someone wishes to submit
adverse or critical comments, this action
will be withdrawn and two subsequent
notices will be published before the
effective date. One notice will withdraw
the final action and another will begin a
new rulemaking by announcing a
proposal of the action and establishing a
comment period.

Under Section 307(b){1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Courl of Appeals for the appropriate
circuit by [60 days from today]. This
action may not be challenged later in
proceedings to enforce its requirements.
(See 307(b)(2).)

Under 5 U.S.C. Section 805(b), the
Administrator has certified that
redesignations do not have a.significant
economic impact on a substantial
number of small entities. (See 46 FR
8709.)

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291.

List of Subjects in 40 CFR Part 81

Air pollution control, National Parks,
Wilderness areas.
[Sec. 107 of the Clean Air Act (42 U.S.C.
7407))

Dated: October 4, 1883.
William D. Ruckelshaus,

Administrator.

Part 81 of Chapter [, Title 40, Code of
Federal Regulations is amended as
follows:

In § 81.311, the TSP and SO,
attainment status tables are revised to
read as follows:

GEORGIA-TSP
Does not moet
Does not meat Setter than nasional
Desgnated area - e Y Cannot be classified
Py stardiacds
Applng County____ = P s R x
Atkingon County ... " VI =l S IR T LA 4
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Tollar County’
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White County
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Wikason County ...
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Worth County.__.....

" Soe FEnena, Reaistem of Seplember 23, 1981

(VR Doc. 5327050 Filod 10-12-63; 895 am|
BILLING CODE 6580-50-M

e —————————————————————————

GENERAL SERVICES
ADMINISTRATION

48 CFRCh.|

Federal Acquisition Regulation;
Federal Agencies’ Ordering Procedure
for FAR Training Manuals

AGENCY: General Services
Administration, Federal Acquisition
Regulation Project Office.

ACTION: Notice of Procedure for Federal
Departments/ Agencies to Order FAR

Training Manuals—Digests and Cross
{n(ie:xea.

Six manuals have been prepared to
introduce users to the Federal
Acquisition Regulation (FAR) and to
serve as training guides during the
implementation period between
Seplember 19, 1983 when the FAR was
published in the Federal Register, and
April 1, 1984, when FAR becomes
effective. These manuals are:

* Digest of the Federal Acquisition
Regulation for Civil Agencies

* Cross Index—Federal Acquisition
Regulation to Federal Procurement

* Cross Index—Federal Procurement
Regulations to Federal Acquisition

SummaRry: This notice sets forth the
procedures for Federal departments/
agencies lo order copies of the initial
printing of the FAR Digests and Cross
indexes from the Government Printing
Office (GPO),

* Digest of the Federal Acquisition
Regualtion for the Department of

* Cross Index—Federal Acquisition
Regulation to Defense Acquisition

* Cross Index—Defense Acquisition
Regulation to Federal Acquisition
Regulation.

The first three books are considered
civilian agency training manuals, and
the second three are considered defense
agency training manuals. Each set of
three will be shrink wrapped as
looseleaf books of approximately 300
pages per book.

ADDRESS: General Services
Administration, Office of Federal
Acquisition and Regulatory Policy, FAR
Project, Room 4010, 15th & F Streets,
NW., Washington, D.C. 20405,

FOR FURTHER INFORMATION CONTACT:
Rusty Olshine or Linda Klein, FAR
Project Office, (202) 696-5180.

SUPPLEMENTARY INFORMATION:
Dcparlme‘pls/ agencies wishing to order
sets of the Digest and Cross Indexes are
required to—

(1) Direct the department/agency
printing officer to submit a printing and
binding requisition (SF-1) to the Central
Office, GPO not later than October 20,
1983; and

(2) Provide written verification to the
FAR Project Office of the quantity
ordered. A duplicate of the SF-1 will
suffice.

The rider requisition must cite GPO
jacket number 419-457 and GSA
requisition number 4-00201, in addition
to specifying quantity and delivery
address. Each department/agency is
limited to one delivery address. All
production costs will bespro-rated to the
Federsal departments and agencies that
participate. Bureaus, commissions, and
regional offices of agencies must submit
requisitions through their headquarters
office only. GPO will bill each agency
directly in accordance with existing
procedures.

Each department/agency will
determine the number of copies needed
by that department/agency.

To aid in prompt adjustment to and
training in the use of the FAR, it is
recommended that each department/
agency order a quantity similar to the
number of copies ordered of the
looseleaf version of the FAR.

Private sector companies,
associations, and businesses may obtain
copies of the FAR training manuals in
sets of six books only by placing orders
for required quantities with the
Superintendent of Documents,
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Covernment Printing Office (202) 783~
3238.

Lawrence ]. Rizzi,

Director, GSA FAR Project Office of Federal
Acquisition and Regulatory Policy.

[FR Doe. %3-24953 Piled 10-12-83; 45 am)

BILLING CODE €020-61-M

S—

INTERSTATE COMMERCE
COMMISSION

49 CFR Parts 1162 and 1307
[Ex Parte No. MC~165 ']

Exemption of Motor Contract Carriers
From Tariff Filing Requirements

AGENCY: Interstate Commerce
Commission.

ACTION: Rule related notice; notice of
lifting of stay pending judicial review.

SUMMARY: By notice of September 8,
1983, 48 FR 40520, we informed the
public of recent cour! actions, pending
judicial review, staying our decisions
granting industry-wide contract carrier
tariff relief in Ex Parte No. MC-165 and
granting individual relief in several
other tariff exemption proceedings. We
also explained in our notice how we
intended to proceed in the future with
respect to individual petitions
requesting relief from the tariff filing
requirements, By decision of September
28, 1983, the United States Court of
Appeals for the District of Columbia
Circuit vacated the stays, pending
review, in the consolidated cases
Central & Southern Motor Freight Tariff
Ass’n. Inc. v. USA and ICC, and The
Eastern Central Motor Carriers Ass'n.,
nc., v. USA and ICC. Docket Nos. 83~
1581 and 83-1761. Accordingly, Ex Parte
No. MC-165, Exemption of Mator
Contract Carriers From Tariff Filing
Requirements, 48 FR 24388 {June 1,
1983), is now effective and all motor
contract carriers of property are
exempted from the otherwise applicable
tariff filing requirements. The
Commission, however, will continue to
process petitions filed by water and
passenger contract carriers which seek
relief from the tariff filing requirements
on an individual basis. Those applicants
are urged to consult the Commission’s
nolice at 48 FR 40520 (September 8,
1683) for guidance as to how the
Commission will handle their petitions.

FOR FURTHER INFORMATION CONTACT:
|ane Morris (202) 275-6434

'This notice also pertaing to No. 38748 (Sub-No,
1) et ul, UTF Carriers. Inc.—Petition for Exemption
From Tariff Filing Requirements, und No. 38808 et
ul. International Transport, Inc.—Petition for
Exemption From Tariff Filing Requirements.

or
Howell L. Sporn (202) 275-7651.

Decided: October 5, 1983,

By the Commisgsion, Chairman Taylor, Vice
Chairman Sterrett, Commissioners Andre and
Gradison.

Agatha L. Mergenovich,
Secretary.

[FR Doc. 83-27708 Filed 10-13-53; 835 am)
BILLING CODE 7035-01-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 611 and 672
[Docket No. 30901-178)

Foreign Fishing, Groundfish of the Gulf
of Alaska

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule: correction.

SUMMARY: This document corrects a
final rule to implement Amendment 11
of the Fishery Management plan for
Groundfish of the Gulf of Alaska that
was published on September 21, 1983, 48
FR 43044. The final rule erroneously
omitted a revised table in the regulatory
text under § 672.20 [Amended].

FOR FURTHER INFORMATION CONTACT:
Ronald J. Berg, Fishery Management
Biologist, 907-586-7230.

The following correction is made in
FR Doc. 83-25768 appearing on page
43050: Table 1 is inserted at the end of
§ 672.20 [Amended].

Dated: October 5, 1983,

Carmen J. Blondin,

Deputy Assistant Administrator for Fisheries
Resource Management, National Marine
Fisheries Service.

TABLE 1. INMIAL (AS OF JANUARY 1, EACH YEAR) OPTIMUM YIELD (OY), DOMESTIC ANNUAL
HARVEST (DAH), DOMESTIC ANNUAL PROCESSING (DAP), JOINY VENTURE PROCESSING (JVP),
RESERVE, AND TOTAL ALLOWABLE LEVEL OF FOREIGN FISHING TALFF), ALL IN METRIC TONS.
OY =DAH 4+ RESERVE + TALFF; DAH =DAP +JVP

Species s"'w"" Aeas oy DAH DAP vp MI TALFF
Guit of Alssics
ﬁ.m
LT — 701 | W ' 57000 | 5775 25| S750| 11400| 39825
Centrad* i 343000 | 100.400 5380 | 104020 | 28600 £.000
Eastornt' . .| 18600{ 225 605{ 15201 38320 11005
Total ....... | 218800 | 117390 | 43320 | 55800
Facifc cod o A LT I — | 16580 1860 ss0| 10s0] 3312 11388
Central 33540 | 6050| «@80| 13| 68| 20762
Eastomn 9900 2070 1480 590{ 1980| s8%
Tolg i 60,000 | 10.000 38,000
Floundars ....... 129 | Western..... . 10,400 700 100 00| 2080 7620
Cental 14,700 1.120 900 820 2940 10540
Castaipcil i ir o} 5400 1,360 900 460 | 1880 | 5360
Totlotm {33500 3100 )i——)—e] G700 :_3_@
Pac#c ocoan 750 | Westem. - 3 2700 348 25 320 540 1815
petchi.
Cortirad, e 1 L3900, 1258 205 960 | 1800|5068
E 875 500 %0 200 75| 200
y T ESs—e—— V7§ [ AL R e 2205 13!:
Other 849 | Tord... . 7,600 900 700 20| 1520 580
rocklish?
Sablefish' _ 703 | Westem— o | 1870 20 100 170 04| 1086
Contrmt .ot | 3060 1,220 1,000 22 612 "Tﬁ
West Yakutat Dsstict' .. 1,680 530 530 o 336 :,A
East Yakutat Distiet' . 850 50 550 0 N/A /
S SIS w| =135 ] 1138 -1,138 L. pi/ﬂ ——
Southeast Outsde' 40 470 470 o /
R BRI R Al —ra38] —1405] 1435 e
Total — F 7730 | 3340 3 1,282 _Jh__}f“
M s e 2 2211 w| -8980]| —a5% N ™
Atica mn_{ | Sesteem— 4678 200 0 290 236 1;;-
(75 — . ] 1,080 0 1,080 4,167 ‘S-M';
(o S AT 3,188 700 0 0 637 _L
YO e 28,700 Y.,y im— e % 2076*?0
Squd... 500 | Total .. e 5000 150 0 150 1,000 g:’ﬁ
Thormyhead 70 | vamE s T e 6 6 0 7%0 ;
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TABLE 1. INITIAL (AS OF JANUARY 1, EACH YEAR) OpTiMuMm YIELD (OY), DOMESTIC ANNUAL
HARVEST (DAH), DOMESTIC ANNUAL PROCESSING (DAP), JOINT VENTURE PROCESSING (JVP),
RESERVE, AND TOTAL ALLOWABLE LEVEL OF FOREIGN FISHING TALFF), ALL IN METRIC TONS.
QY =DAH 4+ RESERVE 4+ TALFF; DAH=DAP + JVP—Continued

Speces e Aveas | or | oan | oap | WP |Resere | TALFE
Other R T ok 75,100 4,200 13680 2840 15020 55,680
Spocies®. t l
See figure 1 of section r;n for ;nmpﬁn. of lhtury aress and districts.
Il category "Pacidfic ocean perch: incluces Subawtoe species S aluluaJMﬂt. voean, ferch), S. polympulous !mmhnn
rockfishl & .xlwrmnul mﬂ: ye rockfisk)l 8. borvelis (shortraker and & uee (shazpoltin rockiish).
"The calegory “other includes all fish of the genus Srbarn ao-u the: calegory: “Bec:fic coean peech’™ as

defined in footnote 4’ above and Sebartolobus (thomyhesd rocklish)

‘Excludes values for thie Souibieast Inside Dietrict, which (s not yoverned' Uy, these. regulatiing

'The calegory, “ather spetios” Includes. sculping, sharks. skates, culecham; mmelts. capelin, and octogus. The OF s sgual
o 2% of the trget species OYs: the high' end of the OY range for satiefivh iy used' it ity cadbulation.

[P} Doe 83-2aasiiled 10-12-4; K4S am)
BALING COOE 3510-22-M
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Proposed Rules

Federal Register
Vol. 48, No. 199
Thursday, October 13, 1983

This section of the FEDERAL REGISTER
contains nofices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
15 1o give interested persons an
opportunity 1o participate in the rule

making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 966

Tomatoes Grown in Florida; Proposed

Amendment No. 2 To Handling
Regulation

AGENCY: Agricultural Marketing Service,
USDA.,

ACTION: Proposed amendment to rule.

SUMMARY: This proposed amendment to
handling regulation § 966.323 would
prohibit the shipment of Florida
tomatoes in used boxes and would
eliminate the commingling of tomatoes
of different sizes. These changes would
promote orderly marketing by upgrading
tomato packs and standardizing
shipments,

DATE: Comments due October 28, 1983,

ADDRESSES: Comments should be sent
to; Hearing Clerk, Room 1077-S, U.S.
Department of Agriculture, Washington,
D.C. 20250. Two copies of all written
comments shall be submitted, and they
will be made available for public
inspection at the office of the Hearing
Clerk during regular business hours.

FOR FURTHER INFORMATION CONTACT:
Anne M. Dec, Vegetable Branch, F&V,
AMS; USDA, Washington, D.C. 20250
(202) 475-3930.
SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

Information collection requirements
contained in this regulation (7 CFR Part
966) have been approved by the Office
of Management and Budget under the
provisions of 44 U.S.C. Chapter 35 and
have been assigned OMB #0581-0073.

This action has been reviewed under
Secretary's Memorandum 1512-1 and
Executive Order 12291 and has been
designated a “nonmajor” rule. William
T. Manley, Deputy Administrator,
Agricultural Marketing Service, has

certified that this proposed action would

not have a significant economic impact
on a substantial number of small
entities. It is designed to promote
orderly marketing of the Florida tomato

crop for the benefit of producers and
consumers, and would not substantially
affect costs for the directly regulated
handlers.

Marketing Agreement No. 125 and
Order No. 966, both as amended (7 CFR
966) regulate the handling of tomatoes
grown in desingated counties of Florida.
The program is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).
The Florida Tomato Committee,
established under the order, is
responsible for its local administration.

Because requirements under this
program have changed infrequently, in
September 1982 the commiltee
recommended, and the Secretary
approved, a regulation which continues
in effect from marketing season to
marketing season unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the committee
or other information available to the
Secretary.

At its annual meeting in Port St. Lucie
on September 9, 1983, the committee
unanimously recommended the
regulation be amended this season.

The committee recommended that the
shipment of tomatoes in used cartons be
prohibited. Several shippers in Florida
pack tomatoes in cartons previously
used by another shipper. This is
currently permitted if the words “"USED
BOX" and the second shipper's identity
appear on the container’s lid. Since the
used containers generally are packed
with lower quality tomatoes, the
reputation of the original shipper suffers
since his label remains on the carton.
The proposed amendment would
eliminate this problem.

The current handling regulation
establishes four tomato size
classifications and prohibits
commingling the different sizes, except
that the largest sizes—the 6 x 6 and the
5 x 6 and Larger—may be commingled.

Containgrs with these commingled sizes,

designated as "6 x 6 and Larger,”
contain almost exclusively lomatoes
which fall into the 6 x 6 size category.
Since this pack competes directly with
the larger tomatoes, returns for the
larger sizes are adversely affected by
this practice. The committee
recommended eliminating this
commingling to increase tomato returns
and to promote more uniformity of pack.
These proposed changes would
standardize and upgrade the pack of

tomatoes shipped from the production
area, thereby promoting orderly
marketing, and would tend to effectuate
the declared policy of the act.

To maximize the benefits of orderly
marketing, the proposed regulation
should become effective as early as
practicable in the marketing season
which begins in mid-October, Interested
persons were given an opportunity to
comment on the proposal at the
commitiee's open meeting on September
9, and tomato handlers have been
apprised of the committee's
recommendation. This proposal is
similar to regulations in effect in past
seasons. For these reasons, it is hereby
determined that the period allowed for
comments is sufficient.

List of Subjects in 7 CFR Parl 966

Marketing agreements and orders,
tomatoes, Florida.

PART 966—{ AMENDED]

It is proposed that § 966.323 (47 FR
58213 and 48 FR 26757) be further
amended by revising (a)(2) (ii) and (iii)
and (a)(3) (ii) and (iii) to read as follows:

§966.323 Handling regulation.
- - » - ‘

(a) Crade, size, container and
inspection requirements.

(2) Size.

(ii) Tomatoes of designated sizes may
not be commingled, and each container
shall be marked to indicate the
designated size.

(iii) Only numerical terms may be
used to indicate the above listed size
designations on containers of tomatoes,
except when tomatoes are at least 2
244-inches in diameter, the containers
shall be marked 5x6 and Larger.

(3) Containers.

(ii) Each container, or its lid, shall be
marked to indicate the designated net
weight and must show the name qnd
address of the registered handler in
letters at least one-fourth (%) inch high.

(iii) The container in which the
tomatoes are packed must be clean and
bright in appearance without marks,
stains, or other evidence of previous use
{Approved by the Office of Management and
Budget under Control No. 0581-0073)
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Secs. 110, 48 Stat. 3% as amended; 7 US.C. Posted £ ™ ~
601-874) ; o S Yo e Frome— _ To—
Dated: Octobes 6, 1983, 0536 - Moy ot Wioieay Ve T~
Charles R. Brader, uS o Eastof L e, | lndtana St Cine. L83 .
Director, Fruit and Vegetabile Division, U3 Bl 5"‘0 US 5t soum ol |72 . :
1gricultural MarReting Service. 10y ) eeani Gl T P E E Srt
: 2 [ O T Rd. ..
i K Doe. K3-27701 Pllod 10-12-8%; 45 am| o :';"ao e
DILLING CODE 3410-02-M L208 o N
: I 204 Saun Tral
= Y s s
2. . US%H,
DEPARTMENT OF TRANSPORTATION 3. .. lks7 .
L3 155
Federal Highway Administration Ly R —
us e w7
23 CFR Part 658
[FHWA Docket No. 83-14)
Truck Size and Weight; Proposed Rule
Correction

sceNCY: Federal Highway
Administration (FHWA), DOT.
AcTiON: Correction o proposed rule:

SUMMARY: This document corrects: the
proposed fulemaking for the final
network of highways in the State of
Illinois on which commercial vehicles
with the dimensions authorized by the
Surface Transportation Assistance Act
of 1982 (STAA] may operate. A portion
of the designated routes for illinois that
appeared at page 41287 in the Federal
Register of Septemben 14, 1983, was
inadvertently omitted,

FOR FURTHER INFORMATION CONTACT:
Mr. Harry B, Skinner, Officer of Traffic
Operations, (202) 426-1993, or Mr. David
C. Oliver, Office of the Chief Counsel,
(202) 426-0825, or Mr. Sheldon G.
Strickland, Office of Highway Planning,
(202) 4280153, Federal Highway
Administration, 400 Seventh Street, SW.,
Washington, D.C. 20590, Office hours
are from 7:45 a.m. to.4:15.p.m., ET,
f‘-‘x;r:jday through Friday, except lagal
noligays,

in FR Doc..83-24908 appearing on
page 41287 in the issue of Wednesday,
September 14, 1983, correct the llinois
route designations to read as set forth
velow,
123 U.8.C, 315; CFR 1.48(b})

Issued on: October 3, 1083,
William L. Merts,
Virector, Office of Program and Policy
Manning, Federal Highway Administration.

Appendix—Other Designated Routes
; '.wi y !
,‘OM | From— To—
: =
ol Alfoutes ...
Highways.
. oo o~ luee
o o RN B
20 | Bsn. US 20 wost of | 1-90.
| Rockford.

IL 5 ennt of Bock
Fafs.

USs 30 e B G e e
Us %0 B —
L . B US 0.
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USias ... -84 nuat Northewoak |
LA Le -
L4 A T s
U R
Us 45 s At s
US A s PR 1P it
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|-294,

1-24 nodr the
Wiscomin St Line
Ik V16

HaCtorsormitator-tralor ¢
requasted on the effect of the Inos Law.

[FR Doc: 8327654 Filed 10-12-A% 4% am|
BILLING CODE 4910-22-M

—POSTAL RATE COMMISSION
39 CFR Part 3001
[Docket No. RM83-6]

Rules of Practice; Contents of Formal
Requests

AGENCY: Postal Rate Commission.
ACTION: Notice proposed rulemaking,

SUMMARY: The Postal Rate Commission
proposes to amend § 3001.5% of its rules
of practice. Section 3001.54 (Rule 54)
describes the data the Postal Service
must submit when it requests a change
in postal rates or classifications. Unless
the Postal Service satisfies certain
conditions, the proposed rule requires
the Postal Service to include in its
formal request for changes in rates
supplemental cost segment
presentations consistent with
methodological precedent in order to
facilitate Commission decisions.
Compliance with the proposed rule is
excused if the Postal Service provides
ninety days in advance notice of data
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system changes which preclude
application of methodological precedent
and the Commission does not reject or
modify the proposed changes.

DATES: Comments responding to this
Notice must be filed on or before
November 18, 1983.

ADDRESSES: Comments and
correspondence relating to this Notice
should be sent to Charles L. Clapp.
Secretary of the Commission, 2000 L
Street, NW., Washington, D.C. 20268
(telephone: 202/254-3880,

FOR FURTHER INFORMATION CONTACT:
David F. Stover, General Counsel, 2000 L.
Street, NW., Washington, D.C. 20268
(telephone : 202/254-3824,

SUPPLEMENTARY INFORMATION: In an
October 25, 1982, Notice of Proposed
Rulemaking the Commission invited
comments addressing various proposed
amendments to Section 54 of its rules of
practice. Except for the proposed new
section 54(h)(10), the proposed
amendments to Rule 54 were adopted by
the Commission in Order No. 478,
January 21, 1983. In companion Order
No. 479, the Commission instituted this
Docket NO. RN83-6 to provide a vehicle
1o obtain further input on proposed
section 54(h)(10).

As background, changes in data
collection systems often result in the
collection of new data and the
combination, reconfiguration or
elimination of data previously available.
On oceasion, this process may result in
data critical to the allocation available
to the Commission. Whether the
changes to the data systems result in
data of greater value for the purpose of
cost allocation, over that previously
provided, frequently is not ascertainable
until it is reviewed by the Commission
in the context of a section 3624
proceeding. However, by this point,
current data comparable to that
previously provided are no longer
available and thus the Commission
becomes incapable of applying
methodological precedents.

In our initial proposed Rule 54(h)(10),
we proposed remedying this problem by
requiring the Service to collect and
provide, at least as supplemental data,
whatever information is necessary for
the Commission to follow its
methodological precedents.? This

* In our Oclober 25, 1682 notice. at p. 8. n. 1. wo
indicated that such precedent would normally be
ostablished in omnibus section 3622 rute cases but
could also be established in limited rate and
classification cases. For purposes of the modified
proposals presented hercin, we have assumed that
precendent arises from omnibus rate cases. To the
extent recedent arises otherwise, we will, as
appropriate. take cognizance thercof in the relévant
opinions and recommended decisions.

information would be required
regardless of whether the Postal Service
sponsored or supported it for the
purpose of attribution and/or assigning
costs.

The Postal Service strenuously
opposed the original proposal claiming
that it would require prohibitively
expensive parallel costing systems. One
system would be designed to
“accommodate the changes, adjustments
and refinements in postal operations
and accounting which naturally evolve
over time"” and another would be "based
on the costing procedures which the
Commission used in its most recent
section 3624 recommended decision
* * * regardless of whether the system
accurately reflects current postal
operations.”* The Service estimates that
duplicate data systems may cost $60
million or more. Additionally, the
Service argues that the initial proposed
rule infringes upon the authority of
postal management, because 39 U.S.C.
401 grants the Service power to
determine and keep its own system of
accounts.?

To support its arguments, the Postal
Service filed prepared testimony of
witnesses Alepa and Alenier. Witness
Alepa's testimony provides a
comprehensive description of the
Service's data systems. More
importantly he attempts to explain the
problems that may arise if the
Commission has to be advised in
advance of proposed changes in the
Service's data systems. These problems
will be discussed infra.

Witness Alenier illustrates the

“difficulties that might be encountered if

the initially proposed rule were adopted
under three different circumstances.
First, he discusses the situation when
the Commission uses one approach to
develop costs, and thus rates, while it
recommends the development of another
approach for the next proceeding.
Second, he discusses the problems that
may arise even when the Commission

*Motion for a Hearing and Preliminary Comments
of the United Postal Service, November 29, 1982, at
2

*The Commission’s proposal does not conflict
with 39 US.C. 401 because it does not constrain
postal management’s discretion to determine how
its financial sccounts used for management
purposes will be structured. Nor does it prohibit
postal management from structuring Iis cost
accounts for ratemaking purposes as it prefers. It
does potentially require the Postal Service to make
certain cost data availuble where the availability of
such data (s y to impl approved
methods of identifying cost causality, Such
authorily is a necessary corollary of the
C fon’s role, defined in National Association
of Greeting Card Publisher's v, USPS, 51 USLW.,
4877, 4881 (NAGCP) as the body primarily
responsible for determining what methods of
identifying cost causality shall be employed in
ratemaking.

adopts the Postal Service's proposal.
And third, he discusses situations where
he is unclear what the Commission
procedents are that the Postal Service is
expected to follow.

While the illustrations dis¢ussed by
witness Alenier are resolvable, for the
most part, during the proceeding stage
under the new proposed rule, it is
nevertheless worthwhile to briefly
describe them in order to have an
insight into the background of our
revised proposals. One of the three
illustrations presented by witness
Alenier, pertaining to the situation
where the Commission recommends one
approach while adopting another,
involves Cost Segment 10—Rural
Carriers, In Docket No. 80-1, the Postal
Service, using a study entitled the Rural
Carrier Study, developed cost
attributions based on pay. Basing cost
attributions on pay, the Postal Service
attributed 35 percent of the costs of

« heavy duty rural carriers. The

Commission did not adopt this
approach, The Commission relied on the
Docket No. MC76-5 Current Cost Study
to employ a functional methodology
similiar to that used for city carriers.
The Commission's approach resulted in
attributing 48 percent of heavy duty
rural carrier costs. In connection with its
recommendations, the Commission also
urged additional data collection elforts
relating to coverage and pieces per
delivery. The fruits of this effort were to
be used in future proceedings. Witness
Alenier indicates that to adopt the
Commission's suggestions the Postal
Service would have to implement a new
data collection system similiar to the
one used for city delivery carriers.
Continuing, witness Alenier notes that
the Postal Service is conducting new
studies which are intended to form the
basis of its costing presentation in the
nex! rate case relating to rural carrier
costs. According to witness Alenier,
implementation of the Commission's
proposal could thus require three
distinct costing systems: (1) One to
provide the data relied upon by the
Commission in Docket No. R80-1, (2)
another to satisfy the Commission’s.
additional data request, and (3) a th!rd
system to develop the data the Service
proposes to use in the next case.
Witness Alenier uses Cost Segment 3.
Supervisors and Technical Personnel to
illustrate the problems which may arise
even when the Commission adopts _the
Service's proposals. The base year in
Docket No. R80-1 was FY 1979, Based
on a FY 1979 base year, the Postal
Service divided the costs for the
component Other Supervisors and
Technicians into five subcomponents.
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The Commission adopted costs based
on these five subcomponents using data
collected in the In-Office Cost System.
However by FY 1982, the Postal Service
had revised its data collection forms to
uge “job title information recorded for
In-Office Cost System observations of
supervisors {o determine the levels of
subcomponent costs.” Testimony of
witness Alenier at 43. To provide the
data which were available in FY 1979
would require the Postal Service to use
forms and cost aggregations or
disaggregations which have not been
used since FY 1978,

Finally, witness Alenier refers to Cost
Segment 1—Postmasters—to present an
example wherein it is unclear as to what
constitutes Commission precedent. In
Docket No. R80-1, the Commission
adopted the Service's costing
methodology for this segment but
indicated that another party's
alternative approach providing greater
disaggregation may “prove useful in
future proceedings.”* Which approach
constitutes Commission precedent is
unclear, according to witness Alenier.

We share the Postal Service's concern
that unnecessary duplication of
activities in the Service's costing
systems is a waste of resources, On the
other hand, we hope that the Postal
Service appreciates that unilateral
changes in data systems potentially
have the effect of emasculating the
Commission's ability to fulfill its
mandate of optimizing cost allocations
‘o insure that each class of mail bears it
own identifiable costs. Only recently the
Supreme Court implored the Postal
Service “to aid the Commission in
fulfilling the 3622(b)(5) requirement that
all costs capable of being considered the
result of providing a particular class of
xi-n'ice’are identified and borne by that
class.”

Instead of of proposing an ongoing
data collection requirement to provide
data consistent with costing
methodological precedents, the modified
proposed rule is essentially a notice
provision coupled with recognition of
the Postal Service's obligation to collect
and have available data necessary for
the Commission to fulfill its
tesponsibility to attribute costs to
classes of mail, The proposed rule
fequires ninety days advance notice of
changes in data systems which would
have the effect of preventing the
Commission from continuing to use prior
¢osting methodology precedents. The
Commission anticipates that normally
such changes will not be controversi °
and will be routinely implemented
\

'PRC Op. R80-1, App. |, p. 10.
'NAGCP ut 4881,

without Commission action. However,
when the Commission believes that the
proposed change threatens the
Commission's ability to identify causal
connactions between a particular
service and particular costs consistent
with previously established precedents,
the Commission may conduct
proceedings to evaluate the proposed
changes.® Depending upon the
ciroumstances, the proceedings may
range from notice and comment
proceedings to more structured hearings
with evidentiary submissions and
possibly cross-examination of
witnesses. At the conclusion of the
proceedings; the Commission may
approve, reject or recommend
modification to the proposed changes
and the attendant unavailability of data
critical to the Commission following its
costing precedents,

Although the proposed rule is drafted
in the form of & waiver of the Rule 54
filing requirements, the effect of a
Commission rejection of the proposed
changes is to require the Postal Service
to collect and provide as supplemental
data, information consistent with the
cosling methodology employed by the
Commission in its most recent omnibus
rate case. Alternatively the Commission
may authorize the Postal Service to
partially dispense with data previously
provided while requiring the provision
of other data which otherwise would
become unavailable because of the
proposed change. Neither the rejection
nor modification options are intended to
preclude the Postal Service from
implementing its data change proposals
insofar as the changes involve collection
of additional data which do not impinge
upon the availability of data previously
relied upon by the Commission. The sole
purpose of the rejection or modification
options is to ensure that critical data
previously availabe remain available for
future proceedings.

Our proposed rule allows the Postal
Service to routinely implement system
changes with a minimum of disruption.
Commenting in response to a notice of
inquiry, the Postal Service expresses
concern that requiring advance notice of
system changes is untenable because
“‘of the large number of changes made
every year, as well as the critical nature
of the data systems involved." We
believe that our requirement for ninety
days advance notice of changes does
not create an undue burden on the
Postal Service. As the Service itself

*Prior to {nitiating a proceeding the proposed rule
permits the Commission to request further
information. solicit comments, hold technical
conferences elc., to oblain 2 thorough understanding
of the data system changes.

notes there is lead time in which
changes are formulated, training takes
place and forms revised to effectuate a
proposed change.” i

During this period of evolution * it is
not burdensome to file a notice with the
Commission of anticipated changes, We
expect thut most changes will be
routinely implemented without the
Commission seeking to review the
changes. With regard to those changes
requiring Commission review because
they threaten the Commission's ability
to fulfill its mandate, the Commission
will attempt to act expeditiously during
all stages of the review process thereby
mitigating any disruption of the Postal
Service's data collecting and processing
procedures. However it should be noted
that pursuant to the proposed rule, if the
Commission issues a notice initiating a
proceeding, said action should preclude
the Postal Service from modifying its
data systems in such a way as to cause
data to become unavailable until the
Commission approves, rejects or
modifies the Postal Service's proposal.

As indicated, the proposed rule
contemplates 90 days advance notice of
changes to allow sufficient time for
analysis and, if necessary, Commission
action on the proposed changes. If the
Commission decides to institute a
proceeding, it intends to act
expeditiously. Although experience will
ultimately determine what time frames
are most appropriate, we contemplate
giving notice of proceedings within 30
days of receipt of a notice of change in
data systems. Assuming cooperation
from all concerned we will strive to
issue an order of approval, rejection or
modification by the end of the 90 days
advance notice period. By this type of
prompt action the Commission will be
able to avoid the difficulties which
pervaded the long-term studies in
Dacket No. MC78-5. See Comments on
the Notice of Inquiry at 8.

Finally, we note that there have been
many changes to the Postal Service data
systems sinoe Docket No. R80-1. See
generally testimony of witness Alenier.
At this stage, it is possible that the
system is not producing the data that
would ellow the Commission to
replicate methodologicel precedents.
Rather than attempt to reconcile the
existing data system with our
recommendations in Docket No. R80-1,
we believe that this rule should take
effect with the next omnibus rate case.
Within three months after the
Commission issues its Opinion in the
next omnibus rate case, the Postal

* Initial Comments on the Notice of Inguiry at 4.
* See testimony of witness Alepa at 3748
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Service should file a reportidentifying
any areas in which its existing data
systems do not generate the date
required to gnplement the
methodologies approved in the
Commission’s Opinion. Thereafter. as
necessary, the Postal Service should
provide notice of changes in ils dota
systems,®

Impact of proposed changes. Pursuant
to Executive Order 12201, the
Commission finds that the proposed rule
changes do not constitute a “major
rule.” The changes deal with procedural
matters and it is nol anticipated that
they could result in an appreciable
change in the costs of participating in
these cases. Nor will the changes have
any adverse effects on competition,
employment or the other factors listed in
E.O. 12291.

The above analysis that the proposed
rule changes do not constitute a major
rule for purposes of E.O, 12291, applies
with equal force to the Regulatory
Flexibility Act. However, we would
welcome comments as to whether the
rule could have a significant economic
impact on a substantial number of small
entities, as well as suggestions as to
how to minimize any such impact.

List of Subjects in 39 CFR Part 3001

Administrative practice and
procedure.

We propose to amend § 3001.54 of our
rules of practice by redesignating
current paragraphs (h) (10}, (11) and (12)
as paragraphs (h) (11), (12) and (13),
respectively, and adding new paragraph
(h)(10) to the category of information
that must accompany the Postal
Service's initial cost presentation, to
read as follows:

§3001.54 Contents of formal requests.

(h) .

(10}){i) Except to the extent waivers
are obtained pursuant to paragraphs
(h)(10) (ii) and (iii), every formal request
shall include, either as primary or
supplemental data, all information
necessary to enable the Commission to
attribute and assign segnient and
component costs to classes and
sitbclasses of mail by the method used
by the Commission to attribute and
assign such costs in the most recent
omnibus rate case.

® It is possible that during the pendancy of a filing
the Service may implement changes which are not
uccounted for in the Commission’s opinjon and
recommended decision. Providing # report within
three manths of the Issunnce of a Commission
opinion reconciling the methodologicu! precedents
adopted by the Commission and the existing dale
systems will avoid any problems which muy arise
because of the histus.

“

(i) As early as possible, and in any
case, no later than 90 days prior to
implementing changes in data collection,
data procéssing, or manner of data
presentation that would preclude the
Commission from attributing and
assigning cost ents consistent with
the methods by the Commission to
attribute and assign costs in the most
recent omuibus rate case, the Postal
Service shall file with the Commission a
notice describing in detail its proposed
changes. Timely filing of this notice will
conditionally waive the requirement
that the Postal Service file the
information described in paragraph
54(h)(10)#). The Commission upon
receipt of the notice may request further
information, solicit comments; hold
technical conferences and take other
steps for the purpose of obtaining a
thorough understanding of the changes
the Postal Service es.

(iif) Within 90 days of receip! of notice
of proposed changes, the Commission, at
its discretion, may initiate proceedings
for the purpose of reviewing the
proposed changes. Notice of said
proceeding will be published in the
Federal Register. Initiation of such a
proceeding will suspend the
effectiveness of the conditional waiver
excusing the Postal Service from
supplying the information required in
paragraph 54(h){10}(i). At the conclusion
of this proceeding;the Commission may
approve, reject or recommend
modifications to the proposed changes.
Rejection of the proposed changes will
result in withdrawal of the conditional
waiver granted in paragraph
54(h}{10)(ii). Modification of the
proposed change will waive the
requirement that the Postal Service file
the data described in paragraph
54(h}(10j(i) to the extent such waiver is
consistent with the recommended
modifications.

Charles L. Clapp,

Secretary.

(FR Doc. 8327000 Filed 10-12-8% 145 wm)
BILLING CODE 7715-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[A-FRL-2450-7] Y
Approval and Promulgation of
implementation Plans; Piti

Nonattainment Area Plan, Guam

AGENCY: Environmental Protection
Agency (EPA).
AcTION: Notice of proposed rulemaking

SUMMARY: Revisions to the Guam State
Implementation Plan (SIP) were

.

submitted to EPA by the Governor's
designee. These revisions consist of
Control Strategy and addenda which
together comprise the sulfur dioxide
(SO;) Nonattainment Area Plan (NAP)
for the Piti Nonattainment Area in
Guam. This notice proposes o approve
the NAP since it meets requirements of
Part D of the Clean Air Act, “Plan
Requirements for Nonattainment
Areas.”

DATES: Cemments mus! be received on
or before November 14, 1963,

ADDRESSES: Send any comments to:
Regional Administrator, Environmental
Protection Agency, Region 9, 215
Fremont Street, San Francisco, CA
94105.

ATTN: State Implementation Plan
Section (A-2-3), Air Programs Branch,
Air Management Division.

Copies of the revisions and EPA's
associated Technical Support Document
are available for public inspection
during normal business hours at the EPA
Regional 8 Office at the above address
and at the following location: Guam
Environmental Protection Agency,
Harmon Plaza, Agana, Guam 96910.
FOR FURTHER INFORMATION CONTACT:
Douglas Grano, Chief, State
Implementation Plan Section, Air
Management Division, Environmental
Protection Agency, Region 8, (415) 874
7641.

SUPPLEMENTARY INFORMATION: On June
30, 1982 the Guam Environmental
Protection Agency (GEPA) submitted to
EPA a Control Strategy and addenda
which together constitute the SOs NAP
for the Piti Nonattainment Area. The
Strategy demonstrates attainment of the
ambient SOx standard by raising the
stack heights at the Piti Power Plant and
the Inductance Barge to prevent plume
downwash and through sulfur content in
fuel restrictions.

- Today's notice proposes lo approve
the NAP because it demonstrates
attainment of the SO, standards.
Specifically, EPA proposes to approve
the following:

*“Territory of Guam NAP for 504"
(consisting of the narrative or Control
Strategy portion of the NAPJ;

*Addendum B, “Preliminary Results of
SO, Dispersion Modeling”

*“Official Report of Public Hearing”

EPA is taking no action on the
following portions of the NAP for the
reasons indicated:

*Addendum A, “Redesignation of
Guam's Air Quality Control Region for
Sulfur Dioxide," ‘addressed in a
previous Federal Register (FR) notice]:
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*Addendum C, Chapter 13, “Control of
Sulfur Dioxide Emission,” (addressed in
previous FR notices);

*Addendum D, "Compliance Order
Prcamble,” {addressed in a previous FR
notice);

' Addendum E, “Delayed Compliance
Order," (inappropriate for inclusion in
the SIP under Section 110; addressed in
a previous FR notice under Section 113);

*Addendum F, Chapter 13, ""Permits,”
(will be addressed in a future FR notice).
For a detailed description of the
individual items in the addenda,
including Federal Register citations,
please refer to the Technical Support
Document.

The three major sources of SO,
emissions within the Piti Nonattainment
Area are the Cabras Power Plant, the
Piti Power Plant, and a Power
Inductance Barge, On May 12, 1981, EPA
approved as part of Guam's State
Implementation Plan (SIP) Rule 13.1 and
a compliance order submitted as an
addendum to Rule 13,1, Rule 13.1 applies
to these three sources and prohibits the
use of fuel with a sulfur content greater
than 3.14% at any time or greater than
2.84% on average over a twelve month
period. The compliance order further
controls emissions from the Power
Inductance Barge by requiring the use of
1.33% sulfur fuel until the height of the
Barge's stack is raised by 21 feet.

Modeling for the Piti and Cabras
Power Plants using stack heights
consistent with good engineering
practice indicates that under actual
worst case meterological conditions,
with both power plants operating under
full load using 8.14% sulfur fuel,
emissions are not projected to cause®
exceedances of the SO, standards. In
addition to its percent sulfur
requirement, Rule 13.1 requires stacks to
be of sufficient height to prevent
arrodynamic downwash and provide for
good dispersion of emissions. The NAP
states that construction of a second tall
stack at the Piti Power Plant was
completed in August 1981. This further
reduces ground level concentrations,

Since the submittal of the NAP, the
ff.:ck height of the Barge, which has not
“een in operation for several years, has
bieen raised 21 feet in conformance with
the compliance order. EPA has also
¢etermined that the area surrounding
the Barge is not considered to be
;:'m‘bnent air. The Barge is harbored at a
U 5. Naval Reservation [Polaris Point)
d:‘sxgnated for dockage of Polaris
Nuclear Submarines. The waters around
the Barge are periodically patrolled and
land access to the Barge area can only
be obtained by way of a road which is
guarded by U.S. Marines. Therefore,

exceedances of the NAAQS in this area
need not be considered in this SIP
revision.

In summary, the SO; NAP has been
evaluated for conformance with Part D
of the Clean Air Act and found to be
approvable because it provides for
attainment of the SO, standards,
Therefore, today’s notice proposes to
approve the SO; NAP for the Piti
Nonattainment Area and incorporate it
into the Guam State Implementation
Plan (SIP). Guam's new source review
rules, submitted to EPA on January 8,
1982, will be acted on in a separate
notice. Until final approval of both, the
censtruction ban on major new or
modified sources will continue in the Piti
area,

For EPA’s detailed evaluation of the
NAP, please refer to the Technical
Support Document. The Technical
Support Document provides background
information on nonattainment area
plans, summarizes the Control Strategy
and addenda, and compares the Piti
NAP with the applicable Clean Air Act
requirements.

The Administrator has certified that
SIP approvals do not have a significant
impact on a substantial number of small
entities. (See 46 FR 8709). The Office of
Management and Budget has exempted
this revision from the requirements of
Section 3 of Executive Order 12291,

_List of Subjects in 40 CFR Part 52

Intergovernmental relations, Air
pollution control, Ozone, Sulfur oxides,
Nitrogen dioxide, Lead, Particulate
matter, Carbon monoxide,
Hydrocarbons.

(Secs. 110, 171 to 178 and 301(a), Clean Air
Act as amended (42 U.S.C. 7410, 7501 to 7508,
and 7601{a))

Dated: December 30, 1982,

Sonia F. Crow,

Regional Administrotor.

[FR Doc. 83-27783 Filed 10-12-52; 845 am|
DILLING CODE 8560-50-M

40 CFR Part 81
[AL-006; TN-011; AD FRL 2450-5]

Approval and Promulgation of
Implementation Plans Designation of
Areas for Air Quality Planning
Purposes; Alabama and Tennessee;
Redesignation of TSP, SO, and Ozone
Areas

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve
certain requests by Alabama and
Tennessee to redesignate a number of
counties for particulates (TSP), sulfur
dioxide (SO.), and ozone (Os). Other
redesignation requests made by these
States canno! be proposed for approval
because they are not adequately
supported by data or other
demonstration required by EPA
redesignation policy. The public is
invited to submit written comments on
the proposed redesignations,

DATE: Comments mus! be received on or
before November 14, 1983 to be
considered.

ADDRESS: Written comments should be
addressed to EPA Region IV's Air
Management Branch (see EPA Region IV
address below). Copies of the material
submitted by Tennessee and Alabama
in support of the redesignation may be
examined during normal business hours
at the following locations:

Air Management Branch, EPA Region
IV, 345 Courtland Street, NE., Atlanta,
Georgia 30365;

Air Program, Alabama Department of
Environmental Management, 645
South McDonough Street,
Montgomery, Alabama 36130;

Division of Air Pollution Control,
Tennessee Department of Health and
Environment, 150 8th Avenue North,
Nashville, Tennessee 37203,

FOR FURTHER INFORMATION CONTACT:
Archie Lee (Alabama redesignations) or
Ray Gregory (Tennessee redesignations)
or the EPA Region IV Air Management
Branch, at the Atlanta address above,
telephone 404/881-3286 (FTS 257-32686).

SUPPLEMENTARY INFORMATION: Section
107 of the Clean Air Act provides for
changes in attainment status
designation by the Administrator.

Summary of EPA policy. Current EPA
policy on the redesignation of
nonaltainment areas provides a
threefold approach; a state’s request for
such a change in attainment status
designation must be supported by (A)
the most recent twelve consecutive
quarters of quality-assured,
representative ambient air quality data
(ozone), (B) the most recent eight
quarters of quality-assured,
representative ambient air quality data,
plus evidence that a control strategy
approved by EPA as part of the SIP is
being implemented, or (C) the most
recent four quarters of quality-assured,
representative ambient air quality data,
and a demonstration (lncludﬁ an
acceptable state of the art modeling
analysis) that actual, enforceable
emission reductions are responsible for
the recent air quality improvement.
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Under current EPA policy on the Jemaary 21, 1983. In addition to Sumner, Williamson, and Wilson
redesignation of unclassified areas, requesting the changes in sttainment Counties).

states must submit (1) the most recent status designation, Tennessee has Under § U.S.C. 605{b), the

four quarters of quality-assured, revised its State Implementation Plan Administrator has certiffed that area

representative ambient air quality data
or (2) in lien of monitoring data for rural
areas, a demonstration that emission
densities are equal ta or less than other
rural areas where monitoring data
indicates attainment (EPA also requires
the states to examine the impact of rural
emissions on urban areas). In today's
proposal, four of these bases far
redesignation are applicable; the four
will be identified with one of the
following signs: :
(B) = 8 quarters. of data plus
implementation of approved SIP
{C}=4 quarters of data plus a
demonstration of emission
reductions
(1)=4 quarters of data
(2)=emission densities comparable to
rural attainment areas.

Alahoma redesignations. On January
3, 1983, the Alabama Department of
Environmental Management (DEM)
asked EPA to change the aMainment
status of three counties from primary
nonattainment to altainment: Mobile
County (TSP), Jackson County (SO),
and Etowah County (Os). On the basis
of the information submitted, EPA
cannot consider redesignating Etowah
County: the State's submittal, which
included four quarters of monitoring
data indicating no violations, did not
adquately demonstrate commensurate
emission reductions. EPA proposes to
redesignate Mobile and Jackson
Counties attainment on basis (C).

On Decentber 8, 1982, DEM asked EPA
to redesignate a number of counties in
the southern part of the State attainment
for ozone, including Baidwin, Clarke,
Mobile, Russell, and Washington. EPA
cannot consider redesignating these five
counties as the State requested because

(SiP), changing the list which identifies
the nonattainment areas im the State:
these changes were submitied to EPA on
January 3, 20, and 21, February 8,
March 4, 14, and 22, April 8, and june 1,
1983, as SIP revisions.

EPA cannot consider the following
changes requested by Tennessee for the
rezsons stated: Shelby County, foom
nonattainment to aftainment for ozone,
because the calculated number of
expected exceedances is greater than
1.0; Fayette and Tipton Counties, from
unclassified to attainment for ozone,
because they are in the same air shed as
Shelby County and influenced by its
urban impact: Bradley County, from
nonattainment to unclassified for ozone,
because no air quality data or emission
reduction summary was available with
which to determine the status of this
county; and a portion of La Fallette,
from primary and secondary
nonattainment for TSP o secondary
nonatisinment, because although four
quartess of air quality data were
submitted, the State was unable lo
identify commensurate emission
reductions. :

On basis B, il is proposed to
redesignate the following areas from
TSP nonattainment, primary and
secondary, to secondary nonattainment
only: portions of Davidson and Hamilton
Counties; and on basis C, it is proposed
to redesignate the following areas from *
TSP nonattainmenl, primary and
secondary, to attainment for all TSP
standards: portions of Campbell,
Sullivan, and Shelby Counties.

On basis B, it is proposed to
redesignate the following areas from
SO; nonattainment, primary and
secondary: Portion of Benton and

the monitoring data were not sufficiently # Humphreys Counties to secondary

complete (less than 75% recovery) to be
representative. On basis (1), however, it
is proposed ta change the attainment
status of the following counties from
unclassifiable to attainment for ozone:
Barbour. Bullock, Butler, Chambers,
Chilton, Choctaw, Coffee, Coosa,
Covington, Crenshaw, Dale, Dallas,
Geneva, Hale, Henry, Houston, Lee,
Mucon, Marengo. Perry, Pickens, Pike,
Sumter. Tallapoosa, and Wilcox.
Tennessee redesignations. Tennessee
submitted a petition requesting
redesignation of certainr nonattainment
and unclassified areas on December 9,
1982. After EPA had commented on the
requests, Tennessee requested
reconsideration of certain areas and
supplied supplemental information on

nonattainment only, and a portion of
Polk County to attainmant for all SO
standards. The reader should note that
the SO; table currently published in the
Code of Federal Regulations (40 CFR
$1.343) is in error.

On basis 2, it is proposed to change
the designation of the following areas
from unclassifiable for ozone to
attainment: Geainger County, Jefferson
County, and the unclassifiable areas in
AQCR's 007 (Tennessee portion), 207,
208, and 209 [excepting Fayette and
Tipton Counties). On basis C, it is
proposed to redesignate the following
ozone nonatlainment areas (o
attainment: Knox County, Maury
County, Sullivan County, and the
Nashville area (Davidson, Rutherford,

redesignations do not have a significant

economic impact on a substantial
number of small entities. (See 46 FR
8708.)

The Office of Management and Budget
‘has essembled this rule from the
requirements of Section 3 of Executive
Order ¥2201.

List of Subjects in 40CFR Part 81

Air pollution control,
Intergovernmental relations. National
parks, Wilderness areas, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead,
Particulate mattrer, Carbon monoxide.
Hydrocarbons.

(Sec. 107 and' 110 of the Clean Air Act (42
US.C. 7307 and 7410§)
Dated: August 17, 1083,
John: A. Little,
Acting Regional Administrator.
{3 Doc: &3-27785 Filed 10-12-83; 545 sm|
BILLING CODE 8550-30-M

40 CFR Part 81
[A-5-FRL 2447-6]

Designation of Areas for Air Quality
Planning Purposes; Attainment Status
Designations: Wisconsin

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to revise the
air quality attainment status
designations, at 40 CFR §1.350, of seven
areas in the State of Wisconsin. The
areas, pollutants, and proposed
revisions are as follows:

1. Sub-city area of Beloit, Tota!
Suspended Particulates (TSP), from
“does not meet primary standards” to
“does nol meet secondary standards”;

2. Sub-city area of Madison. Sulfur
Dioxide {SO:) from “does not meet
primary standards” to "better than
national standards";

3. Corporate limits of Brokaw, SOx,
from “does not meet primary and
secondary standards™ to “better than
national stendards”; and,

4. Vilas, Brown, Columbia, and Dane
Counties, Ozone, from "does nol meet
primary standards” to “cannot be
classified or better than national
standards”,

These propesed revisions are based
on a request from the Wisconsin
Department of Natural Resources
(WDNR) to redesignate these areas and
on the supporting data submitted by the
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WDNR, [Under the Clean Air Act (Act),
attainment status designations can be
changed if sufficient data are available
to warrant such change). The intent of
this notice is to dicuss the results of
EPA's review of the WDNR's
redesignations request and to solicit
public comment on the revisions and
EPA’s proposed action.

A0DRESSES: Copies of the redesignation

request, technical support documents,

and the supporting air quality data are
available at the following addresses:

Environmental Protection Agency,
Region V, Air Programs Branch, 230 S.
Dearborn Street, Chicago, llinois
60604;

Wisconsin Department of Natural
Resources, Bureau of Air
Management, 101 South Webster
Street, Madison, Wisconsin 53707,
Comments on this proposed rule

should be addressed to (please submit

an original and five copies, if possible):

Gary Gulezian, Chief, Regulatory

Analysis Section, Air Programs Branch

{SAR-26), Environmental Protection

Agency, Region V, 230 South Dearborn

Streef, Chicago, Winois 60604.

FOR FURTHER INFORMATION CONTACT:

Sharon Reinders, Air Prgrams Branch

(5AR-26}, Environmental Protection

Agency, Region V. Chicago, Illinois

60604, (312) 886-6034.

SUPPLEMENTARY INFORMATION: Under
Section 107(d) of the Act, the
Administrator of EPA has promulgated
the National Ambient Air Quality
Standards (NAAQS) attainment status
for each area of every State. See 43 FR
8962 (March 3, 1978) and 43 FR 45993
(October 5, 1978). These area
Cesignations may be revised whenever
the data warrant,

EPA’s criteria for section 107
designations are summarized in an Agpril
21,1952, policy memorandum, “Section
107 Designation Policy Summary”, from
Sheldon Meyers, Director of the Office
of Air Quality Planning and Standards.
in general, all available information
relative o the attainment status of the
@rea should be reviewed. These data
should include the most recent eight
tonseculive quarters of quality assured,
f‘Presentative ambient air guality data.
Stpplemental information including the
available air quality modeling,
tmissions data, evidence upon
'mplemented control strategy, and other
pertinent factors should be considered
lo defermine if the monitoring data
accurately characterize the worst case
dir quality in \he area. Information
submitted ta suppaort altainment
redesignations musi adequately and
dtcurately reflect long term operating

rates and economic conditions. In
special situations, an attainment
designation can be made using only the
most recent four quarters of ambient air
quality data if an acceptable state-of-
the-art modeling analysis is provided
showing that the State Implementation
Plan (SIP) strategy is sound and that
actual, enforceable emission reductions
are responsible for the air quality
improvement.

EPA policy on ozane attainment
designations is given in Guideline for
the Interpretation of Ozone Air Quality
Standards (EPA Report # EPA-450/4—
78-003, January 1979). This document
indicates that attainment designations
should be based on the 3 most recent
available years of monitoring data for
which specified completeness criteria
are met. This document also delineates
a procedure for calculating the expected
average number of days per year the
ozone standard will be exceeded, based
on the number of recorded exceedances
and adjusted to reflect the possibility of
exceedances occurring on unmonitored
days. An area may be designated
attainment for ozone only if all monitors
in the area are showing 1.0 or fewer
expected exceedances.

On February 10, 1983, and March 14,
1983, the WDNR submitted: {1) Requests
to EPA to revise the Section 107
atttainment status designations for the
seven areas listed in the Summary
portion of this notice; and (2) Technical
Support Documents with summaries of
recent ambient air quality monitoring
data collected in the State. On April 18,
1983, WDNR submitted additional
ambient monitoring data and on May 13,
1983, WDNR submitted certifications of
compliance with the emission
limitations contained in the SIP for
certain sources in these areas. EPA is
today summarizing the State's
submittals. A discussion of the proposed
rulemaking action is presented below
for each geographic area.

EPA finds that a redesignation of
these areas is approvable at this time.
The reader is referred to the State

submittals of February 10, and March 14,

1983; and EPA's technical

document for each area for further
details on the proposed approval of the
State's request.

Beloit—TSP

Based on monitored violations of the
TSP NAAQS during the period of 1975-
1877, portions of the City of Beloit,
located in Rock County, were
designated as primary and secondary
nonattainment areas for TSP. In
accordance with the Part D
requirements of the Act, the State of
Wisconsin revised its SIP to

demonstrate attainment of the primary
TSP NAAQS by December 31, 1962, EPA
published final approval of Wisconsin's
SIP for this area in the Federal Register
on March 8, 1983 (47 FR 9860).

On March 14, 1983, WDNR requested
that EPA revise the nonattainment
designation for the City of Beloit, from
primary nonatiaimment to secondary
nonattainment of the TSP NAAQS and
to reduce the size of this secondary
nonattainment area. To support its
request, WDNR submitted a Technical
Support Document with summaries of
the TSP ambient air monitoring data
collected in Beloit during 1980, 1981, and
1082. These data show that no violations
of the primary TSP NAAQS have
occurred at any of the monitoring sites
within the last eight quarters, These
data show that two violations of the
secondary TSP NAAQS were monitored
in 1981. On May 13, 1983, WDNR
submitted a status report on the
compliance of affected sources with the
reasonably available control technology
(RACT) particulate emission limits
contained in the SIP.

The results of EPA’s review of the
State's supporting modeling data, using
the RACT emission limits, indicate that
the TSP emission reductions due to
RACT requirements are responsible for
the improvement in air quality. The
modeling further confirms the extent of
the area of monitored nonattainment of
the secondary TSP NAAQS.

Thus, EPA has determined that all
available data support a redesignation
of the City of Beloit from primary
nonattainment to secondary
nonattainment of the TSP NAAQS and a
reduction in the size of the secondary
nonattainment area. The proposed
boundaries of the secondary
nonattainment area are as follows:

North Boundary: Portland Avenue
east from Fourth Street to intersection
with Woodward Avenue, Woodward
Avenue east to Park Avenue.

East Boundary: Park Avenue south
from Woodward Avenue to Broad
Street.

South Boundary: Broad Street west
from Park Avenue to Fourth Street,

West Boundsry: Fourth Street north
from Broad Street to Portland Avenue.

The remainder of Rock County retains
the current designation of attainment.

Madison—S0,

Based on monitored violations of the
S0, NAAQS in 1977, a sub-city area of
Madison, located in Dane County, was
designated as a primary nonattainment
area for SO4. As required by Part D of
the Act, Wisconsin developed a strategy
to attain the SO, standard in Madison
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by December 31, 1982. EPA approved
this plan as a revision to the Wisconsin
SIP in a final rulemaking action on April
9, 1981 (46 FR 21165) and April 13, 1982
(47 FR 15783).

On February 10, 1983, the WDNR

requested EPA to redesignate the City of

- Madison from primary nonattainment to
attainment of the SO, NAAQS. Along
with its request, WDNR submitted a
Technical Support Document which
presents summaries of ambient air
quality monitoring data collected by the
State in the Madison area from 1977
through 1982, These data show that
there were no violations of the ambient
SO, standards since 1978, In addition,
WDNR certified the compliance of all
sources in Madison with the required
emission limitations contained in the
SIP. :

Therefore, EPA is proposing to
approve the State's request to
redesignate the City of Madison from
primary nonattainment to attainment of
the SO; NAAQS.

Corporate Limits of Brokaw—S0,

On March 14, 1983, the WDNR
requested EPA to redesignate the
corporate limits of Brokaw, located in
Marathon County, from nonattainment
of the primary and secondary SO,
NAAQS to atlainment. To support its
request, Wisconsin submitted
summaries of the SO; monitoring data
collected in Brokaw during the period of
1980, 1981, and 1982, These data show
that no violations have occurred in 1982
although violations were recorded in
1980 and 1981. Therefore, no violations
of the SO; NAAQS have been monitored
at any of the sites within the past four
quarters,

Wisconsin has recently revised its
strategy to attain the SO2 NAAQS in
this area and submitted the revision to
EPA on February 17, 1983. This revision
changes the RACT emission limitation
placed on Wausau Papers, Inc. in
Brokaw and gmvidea for attainment of
the NAAQS by December 31, 1982, This
source has been certified by the State to
be in compliance with the revised
emission limits. Available modeling data
which was submitted by the State to
support its SIP revision, indicates that
the SOz emission reductions required by

.the SIP revision are responsible for the
improvement in air quality. The
modeling predicts no violations of the
SOz standards. Therefore, EPA
proposed to approve the State's revised
emission limits for Wausau Papers, Inc.
as a revision to the SOz portion of the
SIP on August 17, 1983, 48 FR 37232.

In today’s rulemaking action, EPA is
proposing to approve the State's request
to redesignate the area to attainment

based on the monitoring, modeling, and
compliance data submitted by the State.
If, after reveiw. of public comment,
EPA finally approves the revised
emission limitation for Wausau Papers,
Inc., then EPA will take final action to
redesignate the area to attainment. If
EPA disapproves the reivsed emission
limitation for Wausau Papers, Inc., then
the current designation of
nonattainment will remain for the area.

Vilas County—Ozone

Vilas County is a rural area located
over 100 kilometers from the nearest
urbanized area. The 1980 population
level was approximately 16,500. In 1978,
this County was designated as not
attaining the ozone NAAQS based on
monitored exceedances of the standard
recorded in this County from 1974-1976.
In 1979, the NAAQS for ozone was
revised from 0.08 part per million (ppm)
to 0.12 ppm (44 FR 8220), The current
standard is attained when the expected,
number of days per calnedar year with
maximum hourly concentrations above
0.12 ppm is equal to or less than 1. In
rural ozone nonattainment areas, EPA
requires only the adoption of stationary
source volatile organic compound (VOC)
RACT regulations on major sources.
Transportation control measures are not
required in rural nonattainment areas,
because the combination of controls on
major stationary sources in all
nonattainment areas and the
development of transportation control
plans in urban areas, should assure
attainment in the rural areas by
minimizing pollutant transport from
urban to rural areas. EPA approved
Wisconsin's VOC RACT regulations on
January 11, 1980, and June 21, 1982 (45
FR 2319, 47 FR 26622) and approved
Wisconsin's transportation control plans
on May 6, 1881 (46 FR 25294). Thus,
based on the location of the County
relative to an urban area and the
population, the County would not be
expected to record exceedances of the
current standard.

On March 14, 1983, the WDNR
requested that EPA revise the
designation for Vilas County from
nonattainment to attainment of the
ozone NAAQS. Additionally, the State
submitted monitoring data collected in
this area during the 1981 and 1982 ozone
seasons which show that there were no
expected exceedances of the standard.
Therefore, EPA is proposing to approve
the State's request to redesignate the
County to attainment.

Brown County—Ozone

Brown County was designated in 1978
as not attaining the ozone NAAQS
based on monitored exceedances of the

standard recorded during 1976 and 1977
As required by Part D of the Act,
Wisconsin revised its SIP to require
sufficient reductions in county-wide
emissions of ozone precursors, called
volatile organic compounds {VOC), to
attain the standard by December 31,
1982. EPA approved the State's revision
in a final rulemaking action on May 6,
1981 (46 FR 25294).

Brown County contains the City of
Green Bay, which had a 1980 urbanized
area population of 142,747. One monitor
provides the only ozone monitoring data
in Brown County and provides the basis
for Wisconsin's request, dated March 14,
1983, to redesignate the County to
attainment.

Available data show that the Green
Bay monitor obtained valid daily
maximum concentrations for over 80
percent of the days in the ozone season
for 1981 and 1982. No exceedances were
recorded either year. Wisconsin also
reports limited data from this monitor
collected by an industry in 1979 and
1980, but these data are not quality
assured by the State. These data show
no exceedances of the standard. Based
primarily on the.data from 1981 and
1982, the monitor is showing attainment
of the standard. Therefore, EPA is
proposing to revise the designation to
attainment for ozone.

Dane and Columbia Counties—Ozone

On March 14, 1982, the WDNR
requested that EPA redesignate Dane
and Columbia Counties from
nonattainment to attainment of the
ozone NAAQS. EPA reviewed the
State's request and supporting  *
monitoring data for both Counties
together because EPA considers them 1o
be a single source-receptor area for
ozone. EPA approved Wisconsin's SIP
for this area in a final rule in May 8,
1981 (46 FR 25294).

The results of EPA’s review of the
State's ozone monitoring data show no
exceedances of the standard during
1980, 1981, and 1982 in Dane County.
Ozone monitoring data collected in
Columbia County show four recorded
exceedagces of the standard occurring
in 1980. Ozone levels in excees of 0,12
ppm were recorded three times at the
Military Road site and one time at the
Messer site.

At the Military Road site,
exceedances were recorded on April 21,
April 22, and May 23, 1980. However,
the readings on April 21 and 22 appear
unreliable for the following reasons. (1)
The data show that the monitor did not
operate from 2 p.m. on April 20 to 9 a.m.
on April 21, when the instrument
restarted by reading .103 ppm. There
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was little of the expected diumal >
variation during the next 26 hours.
Concentrations stayed between 0.90
ppm and .139 ppm both day and night.
The failure of the instrument to record
the usual low concentrations at night
casts doubt on the reliability of these
measurements, (2} Further doubt is cast
on these measurements by the fact that
this monitor failed two auditsin 1978
and was not recertified until the end of
May 1980, These two considerations
suggest that these readings represent
instrument errors rather than actual
exceedances. For the same reasons, the
exceedance recorded by the Messer site
on April 21, 1980, also appears to
represent instrument error rather than
en actual exceedance.

Thus, it appears that anly one
exceedance occurred in Dane and
Columbia Counties between 1980 and
1982, as recorded by the Military Road
site on May 23, 1980. This site would be
calculated as having 0.4 expected
exceedance per year and all other sites
in Dane and Columbia Counties would
show 0.0 expected exceedances per
year. The ozone standard allows up to
1.0 expected éxceedance. Consequently,
EPA is proposing to approve the State’s
request to designate these Counties to
attainment for/ozone.

All interested persons are invited to
submit wrilten comment on the
proposed redesignations. Written
comments received by the date specified
above will be considered in determining
whether EPA will approve the :
redesignations. After review of all
comments submitted, the Administrator
of EPA will publish in the Federal
Register the Agency’s final action on the
redesignation.

Under 5 US.C. 605(b), the
Administrator has certified that
redesignations do not have a significant
economic impact on a substantial
nn:rﬂ))er of small entities (See 46 FR
8700)

The Office of Management and Budget
has exempted this rule from the

fequirements of Seetion 8 of Executive
Order 12281,

List of Subjects in 40 CFR Part 81

Air pollution control, National parks,
Wilderness areas.

‘:\?w: ‘107(d ) of the Act, as amended (42US8.C.
407}
Dated: August g, 1083,

Charles H. Sulfin,

Regional Administrator.

TR Doc. 83-27700 Filed 10-13-2% 845 am|
BiLUNG cope 6569-50-M

40 CFR Part 81
[EPA Action, MO 1117; A-FRL 2450-8]

Designation of Areas for Air
Planning Purposes; State of Missourl
AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rulemaking.

SUMMARY: Section 107{d) of the Clean
Air Act, as amended, provides for the
designation of areas as either
attainment, nonattainment, or
unclassified with respect to the National
Ambient Air Quality Standards
(NAAQS). EPA today proposes to
redesignate a portion of the Kansas City,
Missouri, metropolitan area from
nonattainment to attainment with
respect to the primary NAAQS for total
suspended particulates (TSP). This
portion would remain designated
nonattainment for the TSP
standard. This redesignation proposal is
based on a reguest from the Missouri
Department of Natural Rescurces
(MDNR). The request was supparted
with recent air monitoring data.

DATE: Public comments should be
received by November 14, 1983.
ADDRESSES: Comments should be sent
to Larry A. Hacker, Environmental
Protection Agency, 324 East 11th Street,
Kansas City, Missouri 64100.

The state submission is available for
inspection during normal business hours
at the above address, and at the
Missouri Department of Naturel
Resources, 1101 Rear Southwest
Boulevard, Jefferson City, Missouri
65102.

FOR FURTHER INFORMATION CONTACT:
Larry A, Hacker at {818) 374-8525, or
FTS 758-6525.

SUPPLEMENTARY INFORMATION: In
response to Section 107(d) of the Clean
Air Act, as amended, EPA and the State
of Missouri have designated all areas of
the state as attaining the NAAQS, not
attaining the NAAQS, or having
insufficient data to make a
determination. An attainment area is
one in which the air quality does not
exceed the standards. A nonattainment
area is one in which the air quality is
worse than the standards. An
unclassified area is one for which there
are insufficient data to determine
whether the area is attainment or
nonattainment. EPA's Section 107
designation policy is summarized in an
April 21, 1983 memorandum from
Sheldon Meyers. At 40 CFR Part 81,
Subpart C, the areas of the State which
are nonattainment for one or more
pollutants are identified,

The primary NAAQS for TSP.consist
of a 24-hour value of 260 micrograms per
cubic meter (ug/m’), not to be exceeded
more than once per year, and an annal
value of 75 ug/m?. The secondary
NAAQS for TSP is a 24-hour value of
150 pg/m?, not to be exceeded more
than once per year.

On January 20, 16883, the MDNR
submitted a request to redesignate the
attainment status of a portion of the
Kansas City, Missouri, metropolitan
area. This area was designated
nonattainment with respect to the
primary NAAQS for TSP on March 3,
1978 at 43 FR 8962, as amended on April
4, 1980 at 45 FR 22931. This area is
surrounded by a secondary TSP
nonattainment area in Missouri and
bordered on its wes! edge by the Kansas
State line. The full description of this
area is in the state submission.

There are six TSP monitoring sites
located within the primary
nonattainment area. The monitoring
data show two years (1981-1982) of
primary NAAQS attainment. In
addition, there is an EPA approved SIP
control strategy which provides
enforceable emission reductions.
Therelore, thisredesignation request
complies with Agency policy. Since the
secondary standard was exceeded at
twa sites in 1981, the area must remain
designated secondary nonattainment.
There are no other primary TSP
nonattainment areas within the Missouri
portion of the Kansas City metropalitan
area.

Action: EPA proposes to remove the
primary nonattainment designation end
retain the secondary nonattainment
designation for the Kansas City,
Missouri, TSP nonattainment area.

Under 5 U,S.C. 805(b), the
Administrator has certified that
redesignations do not have a significant
economic impact on a substantial
number of small entities. (See 46 FR
8709.)

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291.

This notice of proposed rulemakng is
issued under the authority of Sections
107 and 301 of the Clean Air Act, as
amended (42 U.S.C. 7407 and 7601).

List of Subjects in 40 CFR Part 81

Intergovernmental relations, Air
poliution control. National parks,
Wilderness areas.
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Dated: September 1, 1963,
Morris Kay,
Regional Administrator.
|FR Doc. 83-27784 Filed 10-12-83; 845 am|
BILLING CODE 6560-50-M

COUNCIL ON ENVIRONMENTAL
QUALITY

40 CFR Parts 1502 and 1508

Proposed Guidance Memorandum for
Federal Agency NEPA Liaisons
Concerning the Requirement for a
Worst Case Analysis

AGENCY: Council on Environmental
Quality, Executive Office of the
President.

ACTION: Notice of proposed Information
Guidance and Request for Comments;
extension of time.

SUMMARY: On August 11, 1983, the
Coungcil on Environmental Quality
published a “Proposed Informatoin
Guidance and Request for Comments”,
48 FR 36486, Aug. 11, 1983, requesting
that comments be submitted by October
11, 1983. The comment period is
herewith extended to October 21, 1963.
This extension was requested by
various organizations and individuals.
DATES: The comment date is extended to
October 21, 1983.

FOR FURTHER INFORMATION CONTACT:
Dinah Bear, General Counsel. Council
on Environmental Quality, 722 Jackson
Place, N.W,, Washington, D.C, 20006
(202) 395-5754

A. Alan Hill,

Chairman,

October 7, 1983,

(FR Dog. 83-27878 Filed 10-11-8Y. 1127 am]

BILLING CODE 3125-01-M

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 101-41

Cancel Standard Form 1131, U.S.
Government Transit Bill of Lading

AGENCY: Office of the Comptroller, GSA.
ACTION: Proposed rule.

SUMMARY: The General Services
Administration (GSA) proposes to
amended the Federal Property
Management Regulations (FPMR) by
cancelling the U.S. Government Transit
Bill of Lading (GBL) set, Standard Form
(SF) 1131 through SF 1134. The National
Archives and Records Service (NARS)
advises that there have been no orders
received for this form from Federal
agencies for the past year. NARS
recommends cancelling the form. The

cancellation of SF 1131 through SF 1134
will not affect shipments accorded
transit privileges because the transit

information will be shown on the regular |

GBL set (SF 1103 through SF 1106).

DATE: Written comments must be
received by no later than 4 p.m. on
November 28, 1983.

ADDRESS: Comments should be sent to
General Services Administration
(BWCP), 18th and F Streets, NW.,
Washington, D.C. 20405.

FOR FURTHER INFORMATION CONTACT:
John W. Sandfort, Chief, Regulations,
Procedures and Claims Branch, Office of
Transportation Audits (202-786-3014).

SUPPLEMENTARY INFORMATION: GSA has
determined that this rule is not a major
rule for the purposes of Executive Order
12291 of February 17, 1981, because it is
not likely to result in an annual effect on
the economy of $100 million or more; a
major increase in costs to consumers or
others; or significant adverse effects,
GSA has based all administrative
decisions underlying this rule on
adequate information concerning the
need for, and consequences of, this rule;
has determined that potential benefits to
society from this rule outweigh the
potential costs and has maximized the
net benefits; and has chosen the
alternative approach involving the least
net cost to society.

List of Subjects in 41 CFR Part 101-41

Air carriers, Accounting, Claims,
Freight, Freight forwarders, Government
property management, Maritime
carriers, Moving of household goods,
Passenger services, Railroads,
Transportation.

It is proposed to amend 41 CFR Part
101-41 as follows:

PART 101-41—TRANSPORTATION
DOCUMENTATION AND AUDIT

1. The table of contents for Part 101-
41 is amended by revising and removing
the following entries:

Sec
101-41.305-1 General instructions for the
preparation of GBL's involving transit
and other problem areas.
101-41.305-3 Preparing GBL's covering free
or surrendered transit.
101-41.4901-1131 [Removed|
101-41.4901-1131-A [Removed]
101-41.4901-1131-B [Removed]
101-41.4901-1132 [Removed|
101-41.4901-1133 [Removed]
101-41.4901-1134 [Removed)

2. Section 101-41.302-1 is amended by
removing and reserving paragraphs (o) '
through (t) as follows:

§101-41.202-1 Listing forms.

(o)=(t) [Reserved).

3. In § 101-41.302-2, paragraph (a)
introductory text, {d) and (e] are revised
and paragraph (b) is removed and
reserved to read as follows:

§ 101-41.302-2 Description and
distribution of bilis of lading.

(a) The U.S. Government bill of lading
(GBL) consists of six basic forms and is
available in sets of seven or nine parts,
depending on the number of
memorandum copies needed. The sets
are carbon-interleaved for simultaneous
preparation. The GBL sel is arranged in
the following order:

(b) [Reserved].

(d) The GBL continuation sheets (SF
1109 through 1112} are also available in
seven- or nine-part sets and are
arranged in order corresponding to the
GBL sets. The continuation sheets are
for use with the regular GBL and the
personal property GBL.

(e) Separate sheets of the
memorandum copies (SF 1103-A, SF
1108-A, and SF 1203-A) are available to
Government agencies for addition to the
seven- or nine-part sets.

4. In § 101-41.3202-4, paragraph 3(a) is
revised to read as follows:

§ 101-41.302-4 General instructions for
the preparation of GBL's and common
problem areas.

(a) Availability of guide. Instructions
for the preparation of GBL's and related
forms are furnished in the GSA guide
“How to Prepare and Process U.S.
Government Bills of Lading" (national
stock number 7610-00-682-6740).
Agencies may obtain copies of the guide
by submitting a requisition in
FEDSTRIP/MILSTRIP format to the GSA
regional office providing support to the
requesting activity.

5. Section 101-41.302-7 is revised to
read as follows:

§ 101-41.302-7 GBL correction notice.

SF 1200 is used to alter or correct the
GBL and the personal property GBL. Itis
a single sheet form, and the number of
copies to be prepared and distributed
will be a matter for each Federal agency
10 establish. Recipients of a correction
notice will alter or correct the GBL as
indicated on the notice and attach the
form to the GBL. Preparation of SF 1200
is not required when alterations or
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corrections are made prior to the
distribution of the GBL. This form is not
subject to the provisions of the
Paperwork Reduction Act of 1980 (94
Stal. 2812, 44 U.S.C. Chapter 35).

6. In § 101-41.305-1, paragraphs (a),
(b), (1) and (2) are revised as follows:

§101-41.305-1 General Instructions for
preparing GBL's involving transit and other
problem areas,

(2) Availability of guide. Instructions
necessary to provide carriers with
inbound transit information are
furnished in the GSA guide “How to
Prepare and Process U.S. Government
Bills of Lading" (national stock number
7610-00-682-6740), Agencies may obtain
copies of the guide by submitting a
requisition in FEDSTRIP/MILSTRIP
format to the GSA regional office
providing support to the rquesting
activity. Though the U.S. Government
Transit Bill of Lading set (SF 1131
through SF 1134) has been cancelled, the
information contained in the
illustrations on page 33 through 37 of the
guide for the preparation of those forms
is still relevant and must now appear on
the regular GBL.

(b) Common problem areas. (1) The
“Certificate of Carrier Billing for
Charges" section is reserved for the
recording of certain data by the
accounting officer of the billing carrier
and shall not be coverd by marks or
writing by others handling the GBL. This
scction on the memorandum copies of
the GBL is available to the issuing
officer for showing estimated
transportation charges and such
sccounting classification as may be
required.

(2] The issuing office shall complete

¢ "For Use of Issuing Office” section
of the GBL, including any GBL involving
Iransit to be used by a contractor as
shipper. Failure of the issuing office to
show the date and number of the
contract, purchase order, or other
authority for the shipment and failure to
show the f.0.b, point named therein may
result in a carrier's refusal to accept the
shipment from the contractor-shipper.
Accountability for a GBL involving
'ransit used by a contractor-shipper
remains with the issuing office. Thus,
ihe name and address of the issuing
office, rather than those of the
E-;;llirac(or-shipper. shall appear on the

th

7.In § 101-41.305-2, paragraphs (b)
and () introductory text are revised to
read as follows:

§101-41.305-2 Transit records;
Processing and distribution.

(b) Application of transit tonnage.
Inbound transit information shall be
provided in the “Description of Articles"
block of the GBL or, lacking space, on a
U.S. Government Bill of Lading
continuation sheet which is to be
attached to the GBL.

{c) Furnishing transit certificates.
Transit certificates (record of transit and
application) need not be prepared and
furnished to GSA (BWAA/C) when the
paying office normally verifies or enters
the inbound billing information in the
“Description of Articles" block of the
GBL. If the paying office does not verify
or provide inbound billing information,
the certificates shall be furnished to
General Services Administration
(BWAAC/C), Washington, D.C, 20405,
as follows:

8. Sections 101-41.305-3, 101-41.305-4,
and 101-41.305-5 are revised to read as
follows:

§ 101-41.305-3 GBL's covering free or
surrendered transit.

A GBL covering free or surrenderd
transit is issued for use with an
outbound shipment from the transit

“installation where the line-haul charge
to the transit installation equals or
exceeds the through transportation
charge plus the transit charge. After
completing the “Certificate of Carrier
Billing for Charges" section of the free
GBL covering transit, the billing carrier
shall attach the GBL to an SF 1113
bearing the carrier's bill number and
submit both forms to the paying office of
the agency concerned with a check for
any amount due the United States,

§ 101-41.305-4  Biliing for transit
shipments,

A separate SF 1113 with the work
“TRANSIT" typed immediately beneath
the caption “"ALPHA PREFIX AND
SERIAL NO. OF SUBVOUCHER" shall
be prepared for each GBL covering a
transit shipment.

§ 101-41.305-5 Paying office action on
transit billings.

The paying office shall verify and, if
necessary, correct the transit
information shown on the GBL. When
the required transit information is not
shown, the paying office shall enter the
following information in the
“Description of Articles” block of the
GBL. or on a GBL continuation sheet,
under a heading “INBOUND BILLING
REFERENCES": the disbursing office
(D.0.) voucher number, bureau voucher
number, if any, the date of payment, and
the D.O. symbol number of the inbound
billing, before forwarding the SF 1113
and a notice of any refunds to GSA

(BWAA/C). Vouchers with the
accompanying GBL covering free or
surrendering transit shall be transmitted
lo GSA (BWAA/C) separate from other
types of transportation vouchers.

* 8. In § 101-41.306, paragraph (b) is
revised to read as follows:

§ 101-41.306 Disposition of GBL forms
upon delivery of property to carrler for
shipment.

(b) The issuing office shall retain a
certified memorandum copy; i.e., the
issuing office copy (SF 1103-A and SF
1109-A, if any), and send the consignee
copy (SF 1103-B and SF 1109-B, if any)
to the consignee. A contractor acting as
shipper shall retain one certified
memorandum copy, forward one copy to
the issuing office, and send the
consignee copy to the consignee.

10. Section 101-41.307-1 is revised to
read as follows:

§ 101-41.307-1 Substitute document.

When the original GBL (SF 1103) has
been lost or destroyed, the billing carrier
shall use the freight waybill (original)
(SF 1105), properly certified by the
issuing office and by the carrier, as a
substitute document for billing the
charges. Execution of the*'Certificate of
Carrier Billing for Charges" on the
substitute document is not required for
charges billed under the exception
procedures in § 101-41.312,

11. Section 101-41.307-6 is revised to
read as follows:

§ 101-41.307-6 Lost GBL's and freight
waybilis (original).

When both the original GBL (SF 1103)
and the original freight waybill (SF 1105)
are lost or destroyed, the carrier shall
request from the issuing office a
certified true copy of that office’s
memorandum copy (SF 1103-A) of the
GBL. The issuing office shall make its
certification regarding the services
requested on the reverse of that copy
and forward it to the carrier for
certification of delivery and billing.
Execution of the carrier's certificate of
delivery on the substitute document is
not required for charges billed under the
exception procedures in § 101-41.312. If
the lost GBL (original) or freight waybill
(original) is recovered, the procedures in
§ 10141.307-4 and § 101-41.307-5, as
applicable, shall be followed.

12, In § 101-41.308-1, paragraph (b) is
revised to read as follows:

§ 101-41.308-1 Agency control.
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{b) The personal property CBL
assemblies are sequentially numbered
with six digits and a two-letter prefix,
the second of which is always P; e.g.
9?—000.001 through AP-299,999, then BP,

P, ete.

13. In § 101-41.310-2, paragraph (a) is
revised to read as follows:

§101-41.310-2 Preparation of carrier
billing forms.

(&) Instructions for the preparation of
SF 1113, Public Voucher for
Transportation Charges, are furnished in
the GSA guide “"How to Prepare and
Process U.S. Government Bills of
Lading” (national stock number 7610~
00-682-6740). Agencies may obtain
copies of this guide by submitting &
requisition in FEDSTRIP/MILSTRIP
format to the GSA regional office
providing support to the requesting
activity.

14. Sections 101-41.4901-1131, 101~
41.4901-1131-A, 101-41.4901-1131-B,
101-41.4901-1132, 101-41.4901-1133, and
101-41,4901-1134 are removed,

§5 101-41.4901-1131 through 101-41.4901-
1134 [Removed]
{31 U.S.C. 3728 and 40 U.5.C. 486(c))

Dated: September 20, 1983,
Raymond A. Fogtaine,
Comptroller, General Services
Administration,

[FR Doc. B3-27568 Filed 10-12-&% 8:4% am]
BILLING CODE 6320-34-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

46 CFR Parts 10 and 157
[Docket No. CGD 77-084]

Licensing of Pilots; Manning ot
Vessels—Pilots

AGENCY: Coast Guard, DOT.

ACTION: Notice of reopening and
extension of comment period.

SUMMARY: On January 27, 1983, the
Coast Guard published a Supplemental
Notice of Proposed Rulemaking
regarding the licensing of pilots (48 FR
3912). The comment period was
reopened and extended to allow for four
public hearings. The comment period
ended July 20, 1883. This notice will
again reopen and extend the comment
period for the sole purpose of providing
notification and opportunity for
interested persons to review data
received from the American Waterways
Operators, Inc. (AWO) and to comment
on that data.

DATES: Commenls must be received on
or before November 28, 1983.

ADDRESSES: Comments should be
mailed to Commandant (G-CMC/44)
(CGD 77-084) U.S. Coast Guard,
Washington, D.C, 20583, Between 7:30
a.m. and 3:30 p.m., Monday through
Friday, comments may be delivered to
and will be available for inspection or
copying at the Marine Safety Council
(G-CMC/44), Room 4402, U.S. Coast
Guard Headquarters, 2100 Second Street
SW., Washington, D.C. 20583, (202) 426~
1477,

FOR FURTHER INFORMATION CONTACT:
Mr. John J. Hartke, Office of Merchant
Marine Safety (G-MVP/14), Room 1400,
U.S. Coast Guard Headquarters, 2100
Second Street, SW., Washington, D.C.
20593 (202) 426-2985.

SUPPLEMENTARY INFORMATION: During
the preparation of the supplemental
notice of January 27, 1983, the Coast
Guard requested The American
Waterways Operators, Inc. (AWO) to
provide data regarding barge
movements and pilotage costs of its
member companies. Data was received
from AWO which the Coast Guard
utilized in the supplemental notice of
January 27, 1983. The Coast Guard again
requested AWO to provide updated
barge movement and pilotage cost data.
AWO has submitted summary barge
movement and pilotage cost data
obtained from its member companies for
calendar year 1982. This data was
received after the close of the comment
period. Because the Coast Guard intends
to make use of this data received from
AWO, the comment period is reopened
and extended to November 28, 1983.
This reopening and extension of the
comment period is for the purpose of
providing notification and an
opportunity for interested persons to
review the following data received from
AWO and to comment on that data.

Data Received From AWO

On July 11, 1983, AWO conducted a
mail survey of the tank barge industry to
determine the number of movements
and the pilotage costs incurred by the
requirements of 46 U.S.C. 3684 as it
relates to tank barges of 1,000 gross tons
or larger. The following is a summary of
the survey:

Penod surveyed: X y 1, 1082 3,
1952

Number of ” BING S it 0

Appeowimate sumber of tank bargea operited.... .. 200

Appronmate number of tank barges in eat ... 500

Porcentage of indusiry resp: N ot 40

EAST CoAST—NINE COMPANIES REPORTING

Num-
Typo of move bee of | Piolage cost

moves
2] SIS e ¥ T $1,996 062
Edit 2950 1,062,156
IOBPOM i immirririmsiene O, T8 74115%
Inter-pon _g._us 8622504
TOM. e rerrriire] 20502 | $17,022.318

GuULF COAST—NINE COMPANIES REPORTING

Num.
Type of move Ror of | Piotage cost

moves
Entry 1,967 $1.33485
B 1008 1309308
O e — et 0 62757

I DU i rbrrritorrevremorvee

 SH N cmperrevedterrrerseruaiibesfiureer 2854 $2.708915

WEST COAST—FOUR COMPANIES REPORTING

Num-
Type of move borof | Pilotage cost

. maves
Entry ) $395,672
Exnt 408 15672
Intra-pon 12,965 4085290
Inter-pont 2,007 1,825,100
VO v eermpyrmrermerrd SIPNONY $6.851,734

Total Movements: 39,444, Total Cost:
$26,580,967.

In comparing the data collected in
1981 versus 1982, it must be noted that
1982 was a year of deep economic
recession and that the barge and towing
industry saw its business fall off 25 to
30%. Thus, if business had continued at
the same rate as in 1881, there would
have been a commensurate 25% increase
in movements to 52,592 and pilotege of
$35,441,289. :

Also, for comparison purposes, the
aggregate number of moves and costs In
1982 when the other 80% of the industry
is included, would amount to 131,380
moves in 1982 at a cost of $88,603,223. In
1881, there were 103,374 moves at a cost
of $76,600,000.

Dated: October 6, 1983,

L. N. Hein,

Cuaptain, U.S. Coast Guerd Acting Chief,
Office of Merchant Marine Safsly.

[FR Dos. 83-27815 Filed 10-13-82 €45 am)
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AcCTION: Recommendation to
Commission.

suMMARY: The Federal-State joint board
recommends changes in jurisdicational
separations procedures. The Joint Board
believes that the proposed changes in
separations are necessary to ensure
consistency with the Commission’s
access charge plan and to protect
telephone subscribers in high cost areas.
The Commission will now be able to
review these recommendations and
adopt final changes in the jurisdictional
scparations procedures Lo ensure
consistency with the access charge plan
and to protect subscribers in high cost
areas,

The Commission announces its
intention to publish full text in the
Federal Register and codify into the
Code of Federal Regulations a 1983/84
edition of the Separations Manual. The
Separations Manual is incorporated by
reference with the approval of the
Director of the Federal Register; the
incorporation by reference will be
dropped with the full text codification of
the Manual and all future amendments
will be to Part 67 of the CFR,

EFFECTIVE DATES: Comments must be
recoived on or before October 17, 1983.
Replies must be received on or before
October 27, 1983,

ADDRESS: Secrelary's Office, Room 222,
Federal Communications Comimission,
Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Claudia Pabo, Common Carrier Bureau,
(202) 632-9342,

Second ‘Recommended Decision and
Order

_In the matter of smendment of Part 67 of
the Commission's rules and establishment of
¢ [oint Board; CC Docket No. 80-286.

Adopted: April 15, 1983,

Released: September 26, 1963,

By the Federal-State Joint Board:
Commissioner Marvin R. Watherly
concurring and issuing a separate stalement;
Commissioner Anne P. Jones dissenting and
Issuing a separate statement.
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L Introduction
A. Summary of Recommended Decision

1. The Federal-State Joint Board
hereby presents its recommendations
concerning resolution of the remaining
issues in this proceeding.’ The most
important of these issues involves the
allocation of non-traffic sensitive (NTS)
local exchange plant costs  between
the interstate and intrastate
jurisdictions: There are also a number of
issues concerning the allocation of
traffic sensitive (TS) local exchange
plant costs between the jurisdictions, as
well as various technical changes to the
Separations Manual. The first section of
this Order summarizes the
developments in this proceeding to date,
and reviews developments in other
related areas, particularly the
Commission’s access charge plan
adopted in CC Docket No. 78-72, phase
I, the MTS and WATS Market Structure
Inquiry.

2. The second section of this Order
contains the Joint Board's
recommendations concerning a new
basic allocation factor for NTS local
exchange plant costs and measures to
protect high cost areas, as well as
background information concerning
these issues. In general terms, we are
recommending the following: (1) A basic
25 percent interstate allocation factor
for all study areas applicable to
investment in non-wideband subscriber
loops used jointly for exchange service
and toll message services (excluding
WATS access lines) and inside wiring
as well as the maintenance and
depreciation expenses and reserves
associated with these plant categories;®
(2) an additional lump sum interstate
expense allocation for study areas *
with relevant unseparated (total
intrastate and interstate) NTS local
exchange costs ® in excess of 115

' Foderal Communications Commissioners Anne
P, Jones and Joseph R. Fogarty participated in the
Joint Board's April 15, 1683, vote on these
recommendations, but have since left the
Commission. Commissioner Fogarty voted for the
recommendations adopted at the April 15, 1963
meeling and approved a draft of this Order before
lenving the Commission. He specifically authorized
the staff to make appropriate changes to perfect the
Order. Commissioners Jones and Fogarty did not
consider the material discussed in paragraph 73,

¥ See puragraph 10 for an explanation of the
telephone plant involved.,

* The basic 25 percent allocation factor will also
apply to Category & subscriber lina circult
equipment assoclated with such jointly used non-
wideband subacriber loops.

* A study arca usually consists of a telephone
company’s service territory within a particular
state.

* The relevant unseparuted NTS costs include: (1)
a return componant for net plant investment in non-

Continoed
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percent of the national average, based
on a series of cost bands which provide
a higher percentage interstate allocation
for costs in the higher cost bands; * (3)
division of the interstate and user
common line revenue requirement
calculated pursuant to Part 69 of the
Commission’s Rules into a subscriber
access amount which will be reflected in
subscriber access charges and a high
cost amount which will be recovered
through carrier's carrier access charges
lo prevent subscriber access charges
from exceeding 200 percent of the
national averuge; and (4) continued use
of the frozen percentage Subscriber
Plant Factor (SPF) 7 until January 1,
1988, followed by a transition period
under which the 25 percent basic
interstate allocation for jointly used
subscriber loops, inside wire, and
associated maintenance, depreciation,
and reserves as well as the additional
interstate expense allocation for high
cost areas will be phased in in four
equal steps, subject to the limitation that
no study area is to experience a
decrease in its interstate NTS allocation
of more than 10 percentage points in any
one year.

3. The other recommended changes in
the allocation of local exchange plant
include: (1) Minor revisions in the
QOutside Plant categories to track the
categories used in Part 69 of the
Commission’s Rules; (2) direct
assignment of subscriber loops used
exclusively for intrastate or interstate
private line or WATS access; (3)
additional Separations Manual language
to ensure that the benefits of the CPE
phase out plan previously adopted by
the Commission in this proceeding *
continue to flow to the local Bell
Operating Companies after the
embedded CPE is transferred to AT&T
under the provisions of the Modified

wideband subscriber loops jointly used [or
exchango and message toll services (excluding
WATS nccoess), calculated on the busis of the actusl
debt/oquity ratio, the actusl cost of dabt snd the
anthorized rate of return on equity for interatale
nocess service: (2) associated maintenance and
depreciation expenses; and (3) an amount of general
expanses, certain other operating expenses, and
laxes proportionale to the net investment in non-
widebund subscriber line outside plant jointly used
for locnl exchange and messuge toll services
excluding WATS access.

* This additional interstate allocation ix to be
calculated aftor the basic state and interstate
allocations have been determined pursuant Lo the
other provisions of the Maenual It will be deductod
from the state allocation calculated pursuent to the
other Maneal provisions, lowering the state revenue
requirement und keeping intrastute rates lower than
thoy otherwise would be.

! See note 15 for an explanation of SPF.

* CC Docket No. 80-286, Amendment of Pirt 87.of
the Commission’s Rules, 80 FCC 2d 1 (1942}
arodified, 90 FCC 2d 52 (1982)

Final Judgment, * with the interstate
CPE related allocation based on the
frozen percentage SPF; (4) continued
allocation of NTS Category 6 central
office equipment (NTS Category 8 COE)}
to the interstate jurisdiction on the basis
of frozen SPF pending further study of
the need for changes in the
categorization and allocation of this
plant; (5) the adoption of seven
(calendar) day traffic studies in lieu of
five (business) day studies; (6) the
inclusion of unweighted ENFIA dial
equipment minutes of use in the
allocation of traffic sensitive local dial
switching equipment; (7) the revision of
some language in the outside plant and
central office equipment Manual
provisions to treat explicitly digital
electronic host/remote complexes; and
(8) the treatment of open end FX and
CCSA/ONALS used in interstate service
as interstate for separations purposes. A
number of other technical changes to the
Manual were proposed in the November
1982 Order. Many of these were
intended to simplify or modernize the
separation procedures. The most
significant of these other technical
changes is the change from traffic units
to weighted standard work seconds as
the basis for the allocation of certain
classes of manual office and operator
expenses, Each of these “other” matters
has a small or negligible dollar impact
on the relative separation of costs
between the jurisdictions.

B. History of the Proceeding and
Related Developments

4. This Federal-State Joint Board was
convened in July 1980 pursuant to
Section 410(c) of the Communications
Act of 1934, as amended, 47 U.S.C.

§ 410(c) (1976), to recommend
amendments to the Separations Maonual
governing the allagation of local
exchange plant investment between the
intrastate and interstate jurisdictions.*®
Amendment of Part 67 of the
Commission's Rules, 78 FCC 2d 837
(1980), Specifically, the Joint Board was
directed to reexamine separations
procedures in light of the increasing
level of NTS exchange plant allocations
to the interstate jurisdiction, the
Commission’s plans to prescribe some
form of access charges in CC Docket No.
78-72.11 the necessity of prescribing

* United States v. ATET, 552 F. Supp 131 (1982),
aff'd sub nom. Maryland v, United States, 100 S. Ct1.
1240 (1863},

'O The Separations Menual Is presently
incorporeted by referance in Part 67 of the
Commission’s Rules.

LEMTS and WATS Market Strocture, Phase 1
Second Supplemental Notice of lnguiry and
Proposed Rulemaking, 77 FCC 2d 224 {1960} Fourth
Supplemental Notice of Inquiry and Proposed

separations treatment for Foreign
Exchange (FX) and Common Control
Switching Arrangements (CCSA) and
the Commission's decision in Docket No
20828 to detariff customer premises
equipment (CPE).*?

5. The Joint Board has conducted this
proceeding in two separate stages. On
June 10, 1981, we adopted an Order
Requesting Comments in which we
solicited preliminary views on the
specific issues to be addressed in the
proceeding and asked for comment on a
proposel, set forth in Appendix E to that
Order, for the gradual removal of CPE
related costs and expenses from the
separations process, CC Docket No. 80-
286, FCC 81-264, released June 12, 1981,
In recognition of the relative urgency of
resolving CPE separations issues lo
ensure the smooth and timely
implementation of the Commission’s
detariffing policies, and the fact that the
separations treatment of CPE could be
hindled separately as a discrete issue,
we adopted a Recommended Decision
and Order proposing that CPE be
phased out of the separations process
over a five year period.'* We also tock
steps to limit the growth of interstate
allocations of NTS local exchange plant
pending final resolution of the issues
involved in this proceeding. We
believed that this was necessary in
order to limit the dislocations which
might result from a transition to a new
allocation scheme for NTS costs.'*
Thus, in a separate Recommended
Interim Order, we proposed that the
Commission freeze SPF '® at the 1981

Rulemuking, 00 FCC 24 135 [1062); Third Report and
Order, PCC 82-579, released Fobroary 28, 108, 46
FR 10319 (March 11, 1083), reconeideration. FOO B3-
358, relensed August 22, 1983, appec/ pending sub
nom. NARUC v. FCC (D.C. Cir, No. 83-1225, filed
March 1, 1983),

12 Amendment of § 64.702 of the Commission’s
Rules and Regulations (Second Computer Inguiry)
Final Decision, 77 FCC 2d 384 (1580),
reconsideration, 84 FCC 2d 50 (1880). further
consideration, 88 FOC 2d 512 (1981), off'd sub
som. CCIA v. FCC. 683 F2d 198 (D C. Cir. 1962},
cort. dended. 103 S. Cr. 2109 (1983}

1% This recommendation provided for the capping
of CPE plant accounts for separations purposes i
of December 31, 1962 und the capping of CPE
reluted expenses at 1682 average levels. Starting
January 1. 1083, in coordination with the date for
detariffing CPE set by the Commission in the
Second Computer ingairy, these base amounts were
10 be reduced by one-sixtiath per month with all
[nterstate allocations terminating at the end of the
five year transition.

14 Allowing the increase in the SPF based
interatate NTS allocation to continue pending final
action in this proceeding would have made the
transition 10 a different interstate allocation
methodology more difficult.

14 SPF (s the allocation factor for NTS plant the:
was upproved by the Commission in 1870 for use 11
the current Separations Manuel. Separations

Procedures. noanm:mamczdué:m )
{37 L
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annual average level for each study area
effective January 1, 1982.'® CC Docket
No. 80-286, FCC 81--565, released
December 14, 1981. The Commission
issued a Further Notice of Proposed
Rulemaking requesting comments on the
Joint Board's proposals, CC Docket No.
80-286, FCC 81-580, released December
21,1981, and subsequently adopted both
the CPE phase out plan and the interim
SPF freeze, with a number of technical
modifications.*? CC Docket No. 80-286,
Decision and Order, 89 FCC 2d 1 (1982),
recon. denied, FCC 82-492, released
November 8, 1982, appeals pending sub
nom. MCI Tefecommunications Corp. v.
FCC (D.C. Cir. Nos. 82-1237, 82-1456,
filed Mareh 4, 1982).

8, In the second stage of this
proceeding, we focused on the need to
recommend permanent changes in the
separations procedures for allocating
non-traffic sensitive and traffic sensitive
exchange plant, ensuring the inclusion
of all interstate services, particularly FX.
CCSA and ENFIA, within the
separations process, providing for
compatibility between separations
procedures and the Commission's
access charge plan, and making various
modifications to the Manual regarding
the administration of the separations
process, traffic measurement, and the
general simplification and
modernization of various separations
procedures affecting local exchange
plant,'® In the November 1982 Order
Requesting Further Comments we set:
out specific proposals for most of the
separations changes under

The fuctor is rendered oy SPF .85

SEU 4 BISLU x CSR), with SLU {subscriber line
age] ns n measure of relative use and CSR
(composite station rate) » factor related to interstnte
194 rates and the average length of baul for
Interstate toll calls. The multiplcative nature of the
formula magnifies the allocative impact of increases
n relative interstate usage.

'* This action was intended lo preserve the stous

20 in terms of the state and interstate percentage
Hocation of jointly used subscriber plant. although
wo recognized that the actual dollar level of the
intorstate allocation would continue to rise
somewhat ax u result of inflation and increases in
NTS plant investment.

'T Al the same time thut the Commission adopted
'he CPE plan, the Joint Bourd recommended
umendments to the plan that would permit the
tapping of CPE accounts in advance of the
previously established date to facilitate the

mplementation of CPE sale programs before
lanuary 1, 1983, CC Docket No, 80-240, 89 FCC 2d
07 (1882), After providitg an opportunity for
comment. CC Docket No. 80-286, 89 FCC 2d 604
(1982}, the Commission adopted thexe amendments.
CC Docket No. 80-288, 90 FCC 2d 52 {1982),

'*In the course of our review of varions proposals
r such miscellaneous changes we huve noted the
desirability of making certain changes in the
*rpatations treatment of interexchunge plant.
However, we view tha consideration of
nterexchange plant (ssuss s beyond the purview
of our present mandate, and thus do not address

them here.

consideration other than the basic
allocation factor for NTS costs. These
proposals included provisions governing
the treatment of ENFIA services,
interstate assignment of revenues,
investment and expenses associated
with interstate FX and CCSAJONALS
service, the establishment of an
Information Bank and Federal State
Technical Staff to ensure a more open
administration of the separations
process, the use of more representative
study perinds and techigues for the
measurement of exchange usage, minor
modifications to the plan to phase CPE
out of separations, and a number of
miscellaneous technical changes.

7. With respect to the basic allecation
methodology of NTS plant, rather than
making specific proposals in the
November 1982 Order we put forth a
“menu of options” for consideration by
the parties. Each of these options was
based on the “generic formula”
approved by the Joint Board at its
February 24, 1982 meeting and included
a usage factor or other basic allocation
factor, a high cost factor to provide
additional interstate allocations for
telephone companies in high cost areas,
and a transition factor to ensure a non-
disruptive shift from SPF to the new
allocation method.!® The specific
options for a basic allocation factor,
which included usage based, gross
assignment and hybrid approaches, are
discussed more fully below. The options
for a high cost factor included one based
on surrogate variables related to costs,
such as low density and small exchange
size, and one directly based on costs.
Options for a transition time factor
included the selection of a particular
number of years or a ceiling on the
dollar amount of the change in the
interstate allocation that would be
allowed in any one year,

8. On December 22, 1882, subsequent
to the issuance of the November 1982
Order, the Commission adopted its
Third Report and Order in the MTS and
WATS Market Structure proceeding,
establishing a plan for replacing the
interstate division of revenues and
settiements process with a system of
tariffed access charges, Under the
access charge plan, as modified on

. reconsideration, *° & major portion of

'*The generic formula was stated as follows:
ACF=[UF + HCF) % T} 4 [SPF1-T))
Where:
ACF = Access Cost Factor
UIF = Usage Factor
HCF=High Cost Factor
T="Transition Tune Factor
SPF =Subscriber Plant Factor
¥OMTS and WATS Market Structure, CC Docket
No. 78-72, Phase |, FCC 83-356. released August 22,
1983

the NTS local exchange costs which are
allocated to the interstate jurisdiction
through separations *! ultimately will be
paid for directly by subscribers through
flat charges instead of being bundled
into the message charges for interstate
services, The change to the new system
will be phased in over a six year period
beginning January 1, 1984.%2
Interexchange carriers will pay
nationwide average access fees for
certain interstate NTS local exchange
plant costs including the costs of CPE,
which are being phased out of
separations, inside wire, NTS Category 6
COE and the Universal Service Fund
which will provide rate support for high
cost areas. ** The Commission provided
that the Universal Service Fund would
be based on a high cost factor to be
established by the Joint Board to
“promote or preserve universal service
by enabiing high cost companies to
establish local exchange rates that do
not substantially exceed rates charged
by other companies.” CC Docket No. 78-
72, Phase 1. FCC 82-579 at 43 (1982), The
Commission‘s decision adopting an
access charge plan and Universal
Service Fund mechanism removed a
great deal of the uncertainty
surrounding our choice of the particular
elements for a new NTS local exchange
plant allocation methodology within the
generic formula,

9. At our March 1983 meeting, we
adopted four basic principles to govern
the allocation of NTS local exchange
plant costs between the jurisdictions.
We stated that the separations plan
must: (1) Provide certainty to all parties;
(2) be administratively workable; (3)
ensure the permanent protection of
universal service; and (4) be fair and
equitable to all parties. At that time, we
also decided on the basic outline of a
new NTS allocation plan. We found that
frozen percentage SPF should continue
to be used as the basic allocation factor
for at least one year. We also stated that
we intended to recommend a new NTS
allocation methodology that would
result in fair, even-handed treatment of
all states, telephone companies and
subscribers while keeping existing
nationwide jurisdictional separations at
approximately the present level, We

1AL present NTS loca! exchange costs mllocated
to the interstate jurisdiction are recovered through
the charges for interstate messuge services.

#*The Commission has indicated that it will
initiste » proceeding to review the results of the
access charge decision before the end of the third
year of the transition period.

*¥ Interexchange carriers also will puy separately
tariffed sccess charges for the use of traffic
sensitive exchange facilities including Category &
NTS plant in the origination and termination of their
interstale services.
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also found that & permanent high cost -
factor based on unseparated (total
intrastate and interstate) NTS local
exchange costs excluding CPE and
inside wiring, should be adopted to
protect universal service. In addition,
we requested comments on: (1) The
length and timing of the transition to the
new NTS allocation factor; (2) the
maximum change per year to be allowed
in a local telephone company's
interstate allocation; (3) what
provisions, if any, should be made for
companies that will experience
extraordinary changes in their interstate
allocation; and (4) the point at which the
high cos! factor should begin to apply—
110 percent or 120 percent of the
national average. In conclusion, we
recommended that the Commission
extend this Joint Board's mandate to
include meonitoring implémentation of
the access charge decision and the
changes in jurisdictional separations.
CC Docket No. 80-288, Statement of
Principles and Requests for Further
Comments, CC 3111, released March 23,
1983.

I1. Allocation of Non-Traffic Sensitive
Local Exchange Plant Costs

A. Background
1. NTS Plant

10. NTS local exchange plant includes
CPE, inside wiring, the line from the
subscriber's premises to the central
office, and certain central office
equipment.® This portion of Jocal
exchange plant is termed non-traffic
sensitive because the costs associated
with it do not vary with usage. Instead
they are incurred to provide individual
subscribers with dedicated circuits to
the local central office and thus are
largely a function of the number of
subscribers connected to the network.
As the Commission noted in its Interim
Decision in Docket No. 16258, a general
investigation of Bell System interstate
rates;

Unlike other classes of plant, such as dial
switching equipment and exchange toll
trunks, subscriber plant is not traffic
sensitive, that is, it is no! engineered to
handle expected volumes of traffic. The
purpose and function of subscriber plant are
to make both local and long-distance e
telephone service available to the subscriber
through connection with swilching and trunk
plant. It does so without regard to the volume
or classes of calls the subscriber may
originate or recetve,

#* A portion of Category 6 local dial switching
equipment costs are presently allocated on a NTS
basis in the Separations Manval, Unless otherwise
specified, the term NTS COE refers to this plant.
Certain Category 8 cirouit equipment is also non-
traffic sensitive.

ATET Charges for Interstate and
Foreign Communications Service, 9 FCC
2d 30, 102 (1967).

11. As we pointed out in our
November 1982 Order, NTS local
exchange plant which is used for both
intrastate and interstate services, does
not easily lend itself to jurisdictional
allocation measures grounded in
theoretical economics or otherwise
rationally related to the basis upon
which the costs are incurred. This
stands in sharp contrast to traffic
sensitive plant for which usage is 8
rational and generally accepted cost
allocation method. Despite this, the
Minnesota Rate Cases, 230 U.S, 352
(1913) and Smith v. lllinois Bell
Telephone Co,, 282 U.S. 133 (1930)
require the apportionment of jointly
used carrier plant between intrastate
and interstate operations. The search for
a proper and reasonable method of
effecting a jurisdictional separation of
NTS telephone plant costs has
challenged state and federal regulators
as well as the industry for decades.

2. History of Separations

12. Separations procedures, especially
those for NTS local exchange plant,
have undergone numerous revisions.* In
the early days of telephony, most Bell
System separations studies, conducted
in connection with state rate

roceedings, reflected the “‘board-to-

ard" approach under which only the

costs of facilities located on the trunk
side of the originating local switchboard
were allocated to toll operations. In
Smith, the Supreme Court found that a
separations apportionment should not
“ignore altogether the actual uses to
which property is put.” 282 U.S. at 151.
This eventually led to adoption of the
“station-to-station” approach under
which all local telephone plant is
allocated between the jurisdictions.
Usage based allocations of subscriber
plant were used to implement this
approach. State and federal regulators
as well as the industry began to work
together on separations problems in
1941 following interstate rate reductions
and the appearance of serious
disparities in interstate and intrastate
toll rate structures.

13. Over the next thirty years, several
different separations plans were
employed. All of them were generally
based on usage measures, although they
varied greatly in effect depending on the
degree of aggregation or disaggregation
of the plant categories, the extent of

B For a description of the history of separations.
see NARUC FCC Separotions Manuol, February
1971, pp. 5-& Cabel, Development of Separations
Principles in the Telephone Industry, Michigan
State University, 1067,

direct assignment as opposed to usage
allocation, and the application of
various value factors to the relative use
measures. Some of the value factors that
were proposed or used included “calling
availability” to reflect the increased
value of extended area service,
"deterrence” weightings to reflect
differences in use between flat rate
exchange service and message rate toll
service, “standby time allocation" to
reflect the fact that the average local
loop and telephone are actually used for
a very small pertod of time each day,
and “distance weightings" based on the
assumption that the vaiue of telephone
service increases with distance.

14. Although federal staff members
and commissioners had been involved
in the development of various
separations plans, the Commission did
not take any official action concerning
separations until this issue was made a
part of the general investigation of
interstate rates in Docket No. 16258.%% In
1665, the same year that proceedings in
Docket No, 16258 were initiated, the Bell
System and NARUC introduced a
separations plan which had been
developed at meetings in Denver,
Colorado (the “Denver Plan") explicitly
recognizing the concept of “relative
value" in the design of apportionment
factors. The Denver Plan required the
apportionment of subscriber lines and
station equipment on the basis of a use-
user factor designed “to reflect the
relative value of the availability for
message toll use offsubscriber line and
station equipment plant."*7 It also
introduced the application of weighting
factors for toll minutes of use of local
dial switching equipment. The
mechanics of this approach quickly
proved unworkable and AT&T and
NARUC took the position that the value
of availability as well as actual use of
subscriber plant for toll services could
be better recognized by a distance
weighted usage factor related to the
length of haul. 8 FCC 2d at 105,

2% I 1941, the Commigsion instituted a formal
investigation of interstate rates, Including
separations 5, in Docket No. 8324,
Although formal hearings were held, a decision on
separations was never issued and the proceeding
was ultimataly closed in 1968 after the initiation of
the telephons rute investigation in Docket No. 18258,

7 The indopendent telephone companies
presented an alternative distance weighted plan,
also basad upon the assumption that value
increases with distance, which would have
produced « slightly higher interstate allocation than
the ATAT NARUC plan. Western Union presented a
third alternative that aversged & 25 percent
availability factor with the actus! use in each study
aren. The Commiasion refected the independent
tolephone company aveilability plan as arbitrary
and without a rational basis. 9 FCC 2d at 108.
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15. The Commission decﬁned toadopt  second additive consisting of a modified  were adopted without modification by

distance as the sole measure of the
vilue of toll calls. Instead, the
Commission considered it important to
take into account:

[TThe fact that subscriber plant is not
traffic sensitive; that its principal function is
1o provide subscribers with a constantly
availuble access to and from the exchange
and long-distance telephone networks; and
that the costs of such plant are largely the
function of this availability rather than nse

alone,

9 FCC 2d at 108. The Commission
mnr.luded that

{M]ost significant is the fact that actual use
of subseriber plant for Jong-distance service
is restricted by the rate features of the toll
rate schedules which, in contrast with
cxchunge rate schedules, provide for
individuakcharges for each message, and

which are further based on time and distance.

/d. Although recognizing that the

deterrent effect of the toll rate structure
could not be quantified exactly, the
Commission concluded that an
appropriate allowance for this effect
would be created by adding to each
study area’s actual interstate SLU a
factor equal to 200 percent of the
nationwide average interstate SLU for
the total telephone industry.2®

16. Contemporaneous with the closing
of Docket No. 16258, the Commission
instituted a new rulemaking proceeding
'o consider alternative separations
plans proposed by NARUC and the
telephone industry. furisdictional
Separations of Telephone Companies

(Docket No. 17875), 16 FCC 2d 317 (1969).

I'he parties commenting in this
proceeding argued that the
Commission’'s plan, which employed a
single uniform deterrence factor, ignored
the fact that different deterrent effects
were experienced in different service
«reas. failed to reflect adequately the
increasing deterrent effect of the toll
rate schedule as calling distances
increased, offered no incentive for the
development of additional interstate
husiness in & given study ares, and
produced inequitable results among the
states. The Commission modified the
original formula in order to correct these
deficiencies and provide for decreases
It interstate allocations as interstate toll
rates were reduced and the deterrent
eifect reduced. It reduced the first
additive applied to study area SLU to
100 percent of nationwide average
interstate SLU and provided for a

** The effectivenioss of thite separations chunges
wis briefly stayed pending review or
g onsiderntion, but was subsequently reaffirmed
'y the Comminsion without further modification,
‘-};rj“lm\ndum Opinion und Order. 11 FCC 2d 493

SLU that reflected different rate (and
thus deterrent] effects at different
lengths of haul.** The Commission
noted that there was "ne means of
precise mathematical measurement of
the amounts necessary to give effect to
all of the factors under consideration,”
but expressed the belief that the new
procedures would produce fair and
equitable results for all parties and
represented “acceptable compromises
between complex procedures which are
costly to effectuate and less precise
methods which are generally equitable
and have the advantage of simplicity
and ease of application.” 16 FCC 2d at
328. In the same Order, the Commission
incorporated the new separations
procedures by reference into Part 67 of
the Commission's Rules.

17. In 1970, the Commission initiated a
further rulemaking concerning
separations procedures in Docket No,
18866, and convened a Federal-State
Joint Board pursuant to Section 410 of
the Act?® to recommend additional
changes to the Separations Manual.
That Joint Board concluded that the

procedures then in use failed to reflect -

the wide variations in the deterrent
effect of rate schedules for different
distances, tended to inflate the costs of
short haul toll and could not
appropriately be used for the separation
of costs between exchange and
intrastate toll operations. The Joint
Board recommended adoption of the
current SPF formula (the "Ozark
Plan")?! to reflect more accurately the
different deterrents to interstate use of
subscriber plant in different study areas.
The first part of the two part formula
(.85 SLU) was intended to assign th
same cost per minute of use to
exchange, intrastate toll and interstate
toll operations, The second part of the
formula reflected the different deterrent
effect produced by the toll rate structure
in each study area. The Joint Board's
recommendations in Docket No., 18866

** This second sdditive consisted of the study
urca SLU multiplied by the ratio of the average
interstate initial period station rate at the study
area average interstate length of haul to the
nationwide composite total toll initial period station
rate ui the naticawide average lungth of haul for all
toll tralfic nationwide. This ratio in essentially the
saume as the CSR ratio used in the SPF formula
which is shown in footnote 15 supra.

*% The establishment of this Joint Board predited
the enuctment of the current Section 410(c) of the
Act. Pub. L 92-131, approved September 30, 1671, 86
Stut. 383, which specifically requires the
Commission to refer proceedings conceming
jurisdictional sepurations to & board composed of
threo federal and four stute commissioners for the
preparation of a recommanded decision.

% The plan wis 50 name because the Technical
Staff decided to recommend the plan at a meeting at
lnke of the Ozarks, Missouri

the Commission effective January 1,
1971. Separations Procedures, 26 FCC 2d
247 (1870).

3.Effect of SPF

18. Since the Ozark Plan was
instituted, the operative effect of the SPF
formula has called into question the
validity of the deterrence theory, and
the implementation of that theory in the
Ozark Plan. The argument for adjusting
interstate allocations in light of
deterrence created by the interstate toll
rate structure is based on the
assumption that a generally usage based
allocation method would assign an
insufficient portion of NTS local
exchange plant costs to interstate
operations absent Compensation for the
deterrent effect of message rate
structures. However, the increase in
relative interstate use over the past
twelve years indicates that the message
toll rate structure does not create
insurmountable inhibitions to growth. It
is probably true that, absent significant
changes in calling patterns aver time, a
usage based fuctor more accurately
reflects a proportional allocation of NTS
plant if it is adjusted for the different
effects that flat and message rate
structures have on usage. Despite this, it
is not apparent that @ deterrence
adjustment is necessary to produce an -
essentially reasonable allocation of NTS
costs, especially in light of the
significant and consistent growth in
interstate relative use.

19. In addition, as was recognized
when the Ozark Plan was first adopted,
it is not possible to gauge the actual
deterrent effect of a particular rate
structure with any degree of precision.
Even if the SPF formula accurately
reflected the deterrent impact on toll
usage produced by the rate strucutee in
effect in 1970, it cannot be viewed as
producing the same degree of accuracy
today. The continued increase in Bell
System interstate relative usage despite
the availability of competitive
alternatives, the emergence of measured
local rates, as well as the growth of the
importance of telecommunications in the
overall economy indicate that an
adjustment which might have been
justified in 1970 cannot serve as a sound
estimate of deterrence today. The
multiplicative effect of SPF also creates
anomalous results since the deterrence
adjustments continue to magnify
interstate allocations even though the
growth in relative interstate use
indicates that any actual deterrence that
might exis! is of decreasing importance.
In fact, the divergence from actual use
increases as relative interstate use
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grows. Due to this, the proportion of
subscriber plant costs, allocated to
interstate, which is now approximately
26 percent nationwide, would eventually
rise to an unsound level if use of the SPF
formula were to continue.?® In addition,
the Commission froze SPF pending
adoption of a new method for allocating
NTS local exchange plant costs, As a
result, both the 85 percent adjustment to
SLU and th CSR ratio, which were
originally designed to fluctuate as actual
rates and traffic patterns changed, are
now frozen and no longer reflect actual
currenl values.

B. NTS Allocation’' Options
1. Usage Based Allocation Methodology

20. In the November 1982 Order, we
described five basic allocation plans.
Two of these plans allocated NTS local
exchange plant costs on the basis of
relative use. Another plan involved a
gross assignment or flat percentage
allocation approach which assigned a
fixed percentage of NTS local exchange
plant costs to each jurisdiction. We also
described two hybrid plans which
incorporated aspects of both the usage
and gross assignment approaches. The
first plan we described was a usage
based approach, referred to as NUSLU,
proposed by the telephone industry, It
ufilized SLU modified to include open
end FX and CCSA/ONALS *3 usage,
and included the effect of seven
(calendar) day traffic studies. This
allocation factor was intended to apply
to NTS local dial switching equipment,
subscriber lines, drop wire, inside wire,
and terminal equipment in Accounts 231
and 234 other than customer premises
equipment. The proponents of this plan
predicted that it would produce a 60
percent decrease in interstate NTS cost
assignments based on 1880 data. In the
discussion of this plan in the November
1882 Order we noted that it would work
very well with a usage based access
charge approach.

21. The second usage based NTS
allo¢ation methodology we discussed
was the Total Call Minutes (TCM)
allocation factor adjusted to reflect off-
peak usage. TCM was calculated by
modifying the SLU formula to count half
of the exchange holding time minutes of
use in a given study area. The modified
TCM plan included an off-peak discount
which reduced the interstate allocation
factor by 30 percent for evening minutes
of use and 60 percent for night,

3 In 1670, the Bell System. which owned the vast
preponderance of the natfon's subscriber plant, had
an interstate SLU of 5.08 percent and an interstate
SPF of 16.71 perdent. 2

33 See paragraph 96 for a discussion of FX and
CCSA/ONALS service.

weekend, and holiday minutes of use.
The discount applied to the factor, not
the interstate minutes of use. The
modified TCM factor also applied to the
open end of private lines terminating
directly in the local public switched
telephone network, and included
interstate minutes of use over such
facilities, This approach would
apportion more NTS local exchange
plant costs to the interstate jurisdiction
than SLU or NUSLU but less than SPF,
Assuming deregulation of CPE, but not
inside wiring, the post-transition effect
of this plan would be to reduce the
current interstate NTS cos! assignment
by about 50 percent. In the discussion of
this plan in the November 1882 Order,
we noted that it would not necessarily
minimize the threat of uneconomic
bypass, and again pointed out that a
usage based NTS allocation plan was
most consistent with a usage based
access charge approach.

2. Gross Assignment Methodology

22, A gross assignment allocation
methodology involves use of a flat
percentage interstate assignment,
although the level of the assignment
could range from 0 to 100 percent, Under
a flat percentage assignment, a different
percentage of costs could be allocated to
the interstate jurisdiction for each study
area or an equal percentage interstate
allocation could be established for all
study areas. The distinguishing feature
of a flat percentage assignment is that it
does nol change as a result of changes
in usage.

23. A flat percentage assignment
sllows greater stability and
predictability by perventing changes in
the interstate apportionment which
could result from & usage based
allocation. It therefore reduces
incentives to manipulate usage patterns.
We noted in the November 1982 Order
that a flat percentage assignment was
the separations approach most suited to
use with a flat fee access charge, and
would allow efficient pricing of access if
the Commission discontinued per minute
recovery of NTS plan costs. We also
pointed out that this plan would provide
relative stability in the interstate
assignment, and eliminate existing
concemns regarding the rapid growth of
SPF.

3. Hybrid Allocation Methodology

24. A hybrid allocation methodology
combines features of the flat percentage
and usage based approaches. In the
November 1982 Order we discussed the
Buffered Gross Assignment (BGA) plan
as one example of such an approach.
This plan combined a flat percentage
assignment of costs with a usage based

adjustment designed to mitigate the
change from SPF. It involved allocating
25 percent of NTS local exchange plant
costs to interstate toll services with
adjustments for areas with high SLUs or
high costs. The BGA usage adjustment
was a linear function of SLU, chosen so
that the nationwide average interstate
allocation would remain at 25 percent,
although the proposed usage factor
would substantially less with usage than
SPF. The usage factor would require
periodic downward adjustment to
maintain the 25 percent nationwide
average interstate allocation unless
frozen SLU levels were used. If frozen
SLU were used, however, this plan
provided for an adjustment to reflect
calendar day traffic studies and open
end FX interstate minutes of use.

25. The other hybrid approach
discussed in the November 1882 Order
was referred to as NUSPF. It involved
the allocation of NTS local exchange
plant costs based on a frozen SPF
weighted by service category. This plan
separated NTS costs according to actual
use, but insulted the allocation factor
from usage changes caused by changing
rate structures. Theoretically, this plan
separated NTS costs in proportion to the
actual use that would exist in the
absence of measured use rate structures.
approximating “customer service
preference.” The usage for each service
employing NTS local exchange fagilities
would be weighted relative to flat rate
service, with the new interstate
allocation equal to weighted interstate
use divided by total weighted use. The
interstate allocation would be
calculated for each study area using
1981 traffic date, and remain frozen.
This approach would result in a
nationwide interstate NTS allocation at
approximately the current level.

26, In the November 1882 Order we
noted that the weights used in
calculating NUSPF appeared to be
arbitrary and would be difficult to
update. We also questioned whether
pure “customer service perference” was
in fact frozen over time. We further
noted that this method might cause
unproductive delays and distortions in
modifying local rate structures to
coincide with access charges.

4. Comments on Basic NTS Allocation
Methodology

27. The parties filing comments in
response to the Joint Board's Novembf'.'r
1982 Order supported a variety of basic
NTS allocation approaches. Several
parties advocated gross assignment
plans. These flat percentage assignment
proposals ranged from a 100 percent
intrastate allocation advocated by
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Rochester Telephone Company and
Continental, to a 100 percent interstate
allocation proposed by SBS. Both MCI
and Southern Pacific stated that they
would accept a flat assignment of 25
percent to the interstate jurisdiction.
USTS also supported a flat assignment
approach.

28. A number of parties gdvocated
hybrid allocation approaches. Several
parties, including GTE, Centel, United
and USITA, proposed allocating NTS
plant on the basis of current frozen SPF.
The Rural Telephone Coalition
recommended continued use of frozen
SPF pending resolution of access charge
issues. REA supported the use of forzen
SPF until access changes were in place,
but proposed the use of NUSPF as a
permanent allocation factor. AT&T
proposed setting the interstate NTS
allocation at a fixed dollar amount for
two years based on the persent
interstate allocation under frozen
percentage SPF. The Office of
Management and Budget also supported
this basic approach. In addition, the Ad
Hoe Telecommunications Users
Committee supported use of a
separations method involving a fixed
dollar allocation to the interstate
jurisdiciton. The Wyoming Group stated
that it would recommend a fixed NTS
assignment at or close to the present
allocation level if the Commission
adopted a flat fee access charge
approach.

29. The Tennessee Commission felt
that the Buffered Gross Assignment plan
was the best option. The Telephone
Association of New England also
supported the BGA plan with the Calling
Capability Factor (CCF),** an allocation
approach based on the relative number
of subscribers using each service, as its
second choice. The New York State
Department of Public Service supported
NUSPF. The Texas Statewide Telephone
Cooperative, Inc. supported a hybrid
allocation approach based on SLU with
a8 pure usage additive calculated in a
manner similar to NUSPF. -

30. The Kansas Commission favored
NTS allocations based on an alternative
cost avoidance approach, allocating
costs between the jurisdictions based on
the ratio of the estimated cost of
separate local distribution facilities for
long distance and local service. The
South Dakota PUC also supported this
approach. Both the Kansas and South
Dakota Commissions stated that they
would accept the BGA plan as an
interim allocation method. The

** The CCF plan was proposed by the
lr_ulrpvmdea( Alliance compased of Roseville
Telephone Company, Anchorage Telophone Utility
and Northern States Power,

Independent Alliance supported CCF as
the basis for NTS allocations but stated
that they might also accept the BCA
plan. A number of parties including
ARINC, the California PUC, Egyptian
Telephone Cooperative, Golden West
Telephone Company and the Michigan
Action Group favored usage based NTS
allocation plans. The Wyoming Group
stated that it would support a usage
based approach to NTS allocations if
the Commission adopted a usage based
access charge.

31. The overwhelming majority of the
parties filing reply comments supported
some form of forzen SPF as the basic
NTS allocator at least for an initial
period.* AT&T reiterated its proposal
that interstate NTS cost allocations be
frozen at the present 1983 dollar level. A
number of parties, including USITA,
Southwestern Bell, Telephone
Association of New England, Texas
Statewide Telephone Cooperative, Inc.,
Roseville Telephone Company and
Moundridge Telephone Company,
favored the use of frozen percentage
SPF for NTS allocations, but specifically
opposed use of a frozen dollar
allocation. Several parties also
suggested recalculation of frozen SPF to
reflect seven day traffic studies, and
other proposed changes involving the
treatment of FX and CCSA/ONALS
service, WATS access lines and ENFIA |
usage. A number of these parties also
took the position that the use of frozen
SPF for a limited transition period
should be followed by use of a flat
percentate interstate assignment for all
study areas. USTS and WU opposed
interstate NTS assignments based on
frozen SPF. IBM recommended
allocating all NTS costs to the interstate
jurisdiction. Roseville Telephone
Company proposed the use of frozen
gercemase SPF for two years followed

y & transition to a flat 50 percent
interstate assignment. Continental
abandoned its previous proposal that all
NTS costs be allocated to the intrastate
jurisdiction, advocating the use of frozen
SPF instead. At the opposite end of the
spectrum, the Louisiana PSC supported
the continued use of SPF as the basic
allocation factor.

C. Standards for Evaluation of NTS
Allocation Options

32. As previously indicated, the most
important question facing the Joint
Board involves the allocation of NTS
local exchange plant costs between the
jurisdictions, Total NTS local exchange

** The extent to which the parties modified their
_earlier positions was probably due 10 the fact thut
the Commission adopted the access churge plan
after the comments were filod, but before replies
were due.

plant in service for the Bell System and
the Independent companies represented
approximately $88 billion of investment
in 1981. This constituted over half of the
total telephone plant in service for that
year. The basic task before this Joint
Board is to develop a sound NTS cost
allocation methodology consistent with
the Communications Act and the public
interest. The generic formula® providing
for a basic allocation factor, a high cost
factor and a transition period which the
Joint Board adopted in February 1982
establishes a basic framework for
development of a new NTS allocation
methodology. The generic formula by
itself, however, provides little guidance
for the selection of the factors involved.

33. In the November 1982 Order
Requesting Further Comments we asked
for comments on a list of objectives and
evaluation standards proposed by the
Joint Board staff for use in eviuating the
various NTS allocation methodologies.
The Joint Board staff took the position
that the new NTS allocation
methodology should be designed to
accomplish the following substantive
objectives: (1) Establishment of an
appropriate interstate allocation of NTS
local exchange plant costs consistent
with existing market conditions, and
technological developments that would
prevent undue growth in the interstate
NTS allocation; (2) prevention of shifts
of NTS costs to the intrastate
jurisdiction that cannot reasonably be
absorbed by local rate payers: (3)
recognition of the needs of high cost
areas: (4) assignment of costs in a
manner consistent with efficient
utilization of the network which
minimizes the threat of unecomomic
“bypass" of the local exchange; (5)
ensuring compatibility with intrastate
cost separations; and (6} recognition of
the federal principle of promoting
interstate service competition.

34. The November 1882 Order also
expanded these basic substantive
objectives into a list of eleven standards
for exaluation. The standards proposed
for use in evluating the various NTS
allocation plans included: (1) The
stability and predictability of the
interstate share of NTS exchange plant
costs; (2) the limited impact of these
costs apportionments on intrastate
revenue requirements; (3) the feasibility
of using a high cost factor (HCF) with a
given plan; (4) whether efficient
utilization of the network is promoted
and unecomomic bypass is discouraged;
(5) what broad principle, if any,
underlies as given plan; (6) consistency

* The generic formula s set oul in footnote 19
supra,
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with the proposed access charge plans
such that changes in the interstate cost
allocation match changes in interstate
revenues; [7) the ease of administration;
(8) data availability; (8) auditability; (10)
suitability of the new Manual for state
toll/exchange cost apportionments; and
(11) whether the plan is consistent with
interstate service competition. The Joint
Board requested comments on the
validity and completeness of these
standards in terms of the statutory
requirements of the Communications
Act, public interest considerations and
other relevant developments. CC Docket
No. 80-286, Order Requesting Further
Comments. CC 32408 at para. 35,
released November 15, 1982.

35. While the objectives and
standards for evaluation set oul in the
November 1982 Order did not generate
as much discussion as certain other
issues, many of the parties filing
comments used these standards as a
framework for analyzing the various
separafions proposals. Almost all of the
parties that criticized the evaluation
criteria focused on the absence of a
specifically stated standard concerning
the preservation of universal service,
and the fact that priorities were not
assigned to the crileria. These parties
argued that the preservation of universal
service should be the Joint Board's
overriding concern in developing
revisions lo the Separations Manual.

36. At the Joint Board’s March 17, 1983
meeting, we adopted four basic
principles to govern the allocation of
NTS local exchange plant cost.
Specifically, we provided that any NTS
allocation plan must: (1) Ensure the
permanent protection of universal
service; (2) provide certainty to all
parties; (3) be adminstratively workable;
and (4) be fair and equtable to all
parties. CC Docket No. 80-286, CC 3111
at 1, released March 23, 1983. These
principles generally encompass the
basic concerns expressed in the
objectives and evaluation standards
contained in the November 1982 Order,
although they are stated in somewhat
different terms.?” Most importantly, in
light of the Commission’s access charge
decision, we have restated our
previously expressed concerns with
efficient utilization of the telephone
network, prevention of uneconomic
bypass of the local exchange.
compatibility with interstate service

1 The principle of ensuring the permanent
protection of univerval service encompasses the
concerns reflected in the second and third
objectives and the second and third evaluation
criteria. The principle of ensuring certainty to all
parties covers the ideas reflected in the first
objective and evaluation criteria,

competition and existing technology,®*
in terms of the principle that the NTS
allocation methodology adopted must be
adminstratively workable, fair and
equitable in light of all relevant
circumstances, including developments
at the federal level such as the
Commission's adoption of an access
charge plan.?® The access charge plan
adopted by the Commission is intended
to achieve a number of the underlying
goals we expressed in the November
1982 Order—promotion of network
efficiency, prevention of unecenomic
bypass and establishment of a sound
basis fordevelopment of a competitive
market for interexchange service.
Therefore, we can reasonably simplify
our analysis of these questions by
focusing on the administrative
feasibility, fairness and equitable nature
of the various NTS allocation
methodologies when used in conjunction
with the system of access charges
developed by the Commission. Although
the Joint Board believes that
implementation of the Commission’s
access charge plan must be monitored
carefully to ensure that the benefits
anticipated by the Commission do in
fact result, the access charge plan
adopted by the Commission must be
considered in the development of an
NTS allocation methodology.

37. The objectives and evaluation
criteria contained in our November 1882
Order as summarized in the four basic
principles discussed above provide a
sound basis for the development of a
new basic NTS allocation methodology.
They reflect the challenge which has
faced the Joint Board throughout this
proceeding—the development of an NTS
allocation methodology that will protect
universal service, and promote the goals
of network efficiency, elimination of
uneconomic bypass of the local
exchange and establishment of a sound
and fair environment for the
development of interexchange service
competition.

D. Basic NTS Allocation Methodology

1. Equal Percentage Interstate NTS
Allocation for All Study Areas

38. We believe that an equal
percentage interstate allocation of NTS

local exchange plant costs for all study *

areas in conjunction with appropriate
protection for subscribers in high cost
areas bes! serves the basic objectives

** These concerns ure reflected In the first, fourth
and ixth objectives and the fourth. sixth, and
eleventh evaluation criteria.

¥ These two basic principles also encompass the
concerns expressed in the fifth objective and the
fifth. seventh, eighth, nineth and tenth evaluation
criterin among othars, g

discussed above. Accordingly, we
recommend that the Commission adopt
a basic 25 percent interstate allocation
of NTS local exchange plant costs for all
study areas effective January 1, 19886,
subject to an appropriate transition
period. Frozen percentage SPF would
continue to be used through the end of
1985. As discussed in more detail later
in this T3Order, we recommend that the
basic 25 percent interstate allocation
apply to investment in inside wiring and
the new Subscriber Line Outside Plant
Category 1.33 which includes non-
wideband loops *© between local central
offices and subscriber premises used
jointly for exchange service and toll
message services, excluding WATS
access lines,** as well as the associated
maintenance, and depreciation
expenses, and reserves. The present
frozen percentage SPF would continue
to apply to CPE investment and
associated expenses until CPE is
completely phased out of the
separations process. Phasing in a new
allocation factor for the CPE amounts
still subject to separations in 1986 and
1987 would simply create unnecessary
administrative burdens. The existing
frozen percentage SPF would also
continue to apply to the allocation of
NTS Category 6 COE pending review of
the need for changes in the treatment of
this portion of Category 6 local dial
switching equipment costs as non-traffic
sensitive.

.39. An equal basic percentage
interstate allocation of the relevant NTS
plant costs for all study areas is
designed to produce fair and equitable
results when used in conjunction with
the access charge plan adopted by the
Commission as well as to proteot the
universal availability of telephone
service by allowing rate support to be
targeted to high cost areas. Neither a
usage based nor a hybrid allocation
methodology would produce sound
results under the Commission’s access
charge plan or foster the {argeting of
rate support to high cost areas.

40. Under the Commission's access
charge plan, a8 major portion of NTS
local exchange plant costs allocated to
the interstate jurisdiction through
separations will be recovered directly

9 The new basic allocation factor would also
apply to Category 8 subscriber line circuit
equipment associated with jointly used non-
wideband local loops. Circuit equipment includes
central office equipment, other thun switching
equipment and automatic message ng
equipment, used to derive transmission channels or
to amplify, modulate, reganerate, test, balance or
control communications signals,

%! The joint Board recommends ditect assignroent
of WATS access lines to the appropriste
jurisdiction.
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from subscribers in the form of flat fee
access charges by the end of the
transition period, The interstate
allocation of CPE, inside wire and NTS
Category 8 COE plant investment and
expenses as well as the Universal
Service Fund amount will continue to be
recovered through carrier's carrier
access charges. Under a usage based
NTS allocation methodology, the
percentage of NTS costs allocated to the

.interstate jurisdiction would vary
widely from one study area to another.
As a result, two study areas with equal
NTS costs per subscriber would have
substantially different interstate NTS
allocations and therefore different flat
fee subscriber access charges. A usage
based NTS allocation methodology
could produce high subscriber access
charges even in areas with low costs if
the interstate relative use was
sufficiently high. Such a result is not
equitable. A usage based NTS allocation
methadology with the resulting high
subscriber access charges in areas with
high interstate relative use would also
create a need for rate support in these
areas, seriously undermining our efforts
lo target assistance to areas with high
costs. Targeting rate support to high cost
areas is very important in light of the
limited amount which interexchange
carriers can be required to pay through
carrier's carrler access charges to help
protect subscribers in these areas. If
carrier's carrier access charges are too
high. the interexchange carriers will turn
to other means of local distribution for
their traffic, bypassing the local
exchange to avoid paying these charges.
Using the limited funds available for
rate support to assist areas with high
relative interstate usage but average or
low costs would reduce the amount y
available to assist subscribers in high
cost areas,

41. A usage based NTS allocation
methodology could also result in
significant growth in the interstate
allocation. At present, the NTS local
exchange plant costs allocated to the
interstate jurisdiction are recovered
through the per minute charges for
interstate message services. Under the
Commission's access charge plan, a
large portion of the interstate NTS local
exchange plant costs will be recovered
directly from subscribers. It is «
anticipated that this will allow
rf‘du_ctions in interexchange message
service rates stimulating toll calling and
increasing interstate relative use. The
increase in the interstate allocation
which could result from a usage based
allocation method would be contrary to
our goals of ensuring certainty to all
tompanies and subscribers, and

maintaining a relatively stable total
interstate cost allocation.

42. An increase in the nationwide
interstate NTS allocation due to
stimulation of interstate calling could
also have a detrimental effect on the
affordability of telephone service when
combined with the Commission's access
charge plan. An increase in interstate
relative usage would result in a higher
interstate NTS allocation and increased
flat fee subscriber access charges. At
some point, absent rate support for
areas with high interstate relative use,
this could cause certain subscribers to
discontinue telephone service, leaving
fewer subscribers from which the
interstate NTS allocation could be
recovered.

43. A hybrid NTS allocation plan
which employed usage in determining
the interstate allocation would suffer
from the same drawbacks as an
allocation methodology based purely on
relative usage, although the problems
would probably be less pronounced.
Thus, a hybrid NTS allocation
methodology would be preferable to a
methodology based exclusively on
usage. However, an equal percentage
interstate allocation of the relevant NTS
plant costs for all study areas is
preferable to a hybrid approach.

44. An equal percentage NTS
allocation for all study areas is designed
to produce reasonable and fair results in
conjunction with the Commission's
access charge plan, and allow the
targeting of rate support to high cost
areas, Under such an NTS allocation
methodoloy, each study area’s interstate
NTS allocation and the resulting
subscriber access charges would be a
function of the cost of service. This will
produce a reasonable and equitable
result when combined with rate support
for areas with high costs. The fact that
the basic interstate NTS allocation will
be a function of costs will also allow the
targeting of rate support to areas with
high costs, not just high interstate NTS
allocations. As previously stated, the
targeting of rate support is extremely
important in light of the limited amount
of money which can be extracted from
the interexchange carriers for this
purpose without driving large users to
bypass the local exchange. This
allocation methodology will also
produce a relatively stable nationwide
interstate NTS allocation, although the
allocation would increase gradually to
reflect increases in NTS plant
investment and associated expenses.

2. Level of Basic Interstate Allocation

45. For the reasons discussed in the
previous section, we believe that SPF
must be replaced by an equal

percentage basic allocation for all study
areas. We conclude that the level of this
assignment should be sel at 25 percent,
which is approximately equal to the
present nationwide average interstate
allocation of NTS local exchange plant
costs. Setting the basic allocation at this
level will, on a nationwide aggregate
basis, minimize the adjustments
required by the transition from SPF to
the new allocation methodology and
preserve the relative levels of the
existing intrastate and interstate
allocations, although many individual
study areas will experience substantial
changes. \

46, Wide ranging changes are
presently taking place in the -
telecommunications industry as a result
of the AT&T divestiture and the
Commission's access charge decision.
Although we have concluded that SPF
must be replaced with an equal
percentage interstate allocation for all
study areas, we believe that the
nationwide level of the interstate NTS
allocation should not be chan