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Compliance with the Native American Graves Protection and Repatriation Act (NAGPRA) is achieved by implementation of the law [25 U.S.C. 3001 et seq.] and the applicable regulations [43 CFR 10].  See http://www.fws.gov/historicPreservation/crp/authorities.html for links to the Act and its regulations.

This guidance document is designed as a brief introduction for US Fish and Wildlife Service (USFWS)  Office of Law Enforcement (OLE) personnel who may be involved in a NAGPRA case.  

The guidance is not exhaustive and does not repeat other documents that are still required for proper execution of the process.  The OLE staff is encouraged to examine other such documents.  These include, primarily, the NAGPRA regulations, 43 CFR 10.

Background

On November 16, 1990, President George H.W. Bush approved the Native American Graves Protection and Repatriation Act [P.L. 101-601; 25 USC 3001-3013; 104 Stat. 3048-3058] (NAGPRA). Final regulations were published on December 4, 1995 [43 CFR 10]. The law and regulations address the rights of lineal descendants, Indian tribes, and Native Hawaiian organizations to Native American human remains, funerary objects, sacred objects, and objects of cultural patrimony. They require Federal agencies and institutions that receive Federal funds to provide information about Native American human remains, funerary objects, sacred objects, and objects of cultural patrimony to lineal descendants, Indian tribes, and Native Hawaiian organizations and, upon presentation of a valid request, return these cultural items to them.

In March 2010, the final Rule on Culturally unidentifiable remains was published http://frwebgate4.access.gpo.gov/cgi-bin/PDFgate.cgi?WAISdocID=557052373244+0+2+0&WAISaction=retrieve

This final rule can apply to OLE cases and is discussed in applicable sections of this guidance.

USFWS OLE and NAGPRA

USFWS–like all Federal agencies–is required to comply with the NAGPRA.  In the instance of OLE cases, the agent in charge of the investigation is considered the “responsible agency official” and is charged with serving as the primary USFWS point of contact for all aspects of compliance with this Act.

Figure 1.  Compliance with NAGPRA at USFWS has the OLE agent as the main point of contact with other personnel available for advice during the review process.


Sources of Assistance

These are some suggestions for help when you are involved in a potential NAGPRA case (Figure 1).  These sources are listed in their order of usefulness.

1.  The Regional Historic Preservation Officer (RHPO)—each Region has an RHPO.  This person is usually a trained archaeologist who has expertise in dealing with NAGPRA on Refuges.  This individual is a great source of information and can assist in helping OLE agents with various aspects of the NAGPRA review.  The RHPO must be notified of OLE NAGPRA cases but will not complete the NAGPRA review for OLE.  They will serve as an advisor during the process.  

2.  The Regional Native American Liaison—each Region has a liaison who is responsible for communicating with our Native American Tribal partners on a host of topics.  Like the RHPO, the liaison will not complete the NAGPRA review for OLE, but they too can serve as an advisor during the process.  

3.  The Service Archaeologist—is the USFWS Chief archaeologist in WO.  This individual monitors all NAGPRA reviews occurring in the agency and can also assist in OLE NAGPRA reviews, offering advice and assisting with options for addressing NAGPRA issues.  

4.  The National NAGPRA office—is charged with maintaining NAGPRA documentation for cases occurring Government wide.  They can provide information on how to communicate with Tribes, what documents are required for the NAGPRA process and how to prepare those documents for submission to their office.  They do not conduct NAGPRA reviews for any agency.

When Do I have to deal with NAGPRA?

Once the OLE case involving the potential NAGPRA item is complete, an examination for NAGPRA applicability should ensue.

Why has NAGPRA become activated for my objects?
	
NAGPRA applies to Native American human remains, funerary objects, sacred objects, and objects of cultural patrimony as defined in the statute and regulations that are – 
1. in Federal possession or control; or
2. in the possession or control of any institution or State or local government receiving Federal funds; or
3. excavated intentionally or discovered inadvertently on Federal or tribal lands.

For OLE cases, number 1 is the driving reason.  These items are in Federal control or possession.  It does not matter that they came to us by virtue of some other authority, we have them, they are NAGPRA items and so we must review them under NAGPRA.

What kinds of materials fall under NAGPRA?

NAGPRA object categories:

· Native American Humans Remains—the actual bones of a Native American.  
· Funerary Objects—objects that are part of the death rite or ceremony of a culture, are reasonably believed to have been intentionally placed with individual human remains either at the time of death or later with or near the individual human remains.  Funerary objects can be associated—where the human remains buried with them are also in the possession of USFWS, or unassociated—where the human remains buried with them are not in the possession of USFWS.  
· Sacred Object—specific ceremonial objects which are needed by traditional Native American religious leaders for the practice of a traditional Native American religion by their present day adherents.
· Object of Cultural Patrimony—an object having ongoing historical, traditional, or cultural importance central to the Native American group or culture itself, rather than property owned by an individual Native American, and which, therefore, cannot be alienated, appropriated, or conveyed by any individual regardless of whether or not the individual is a member of the Indian tribe or Native Hawaiian organization and such object shall have been considered inalienable by such Native American group at the time the object was separated from such group.

How do I know what I have is a NAGPRA item?

In order to determine if items in OLE possession are Native American and if they fall into any of these categories, the OLE agent must reach out to others for assistance.  First and foremost follow the aforementioned list under Sources for Assistance (Figure 1).  Based on that consultation, it may be possible to make some determinations on the materials in your possession.

However, because expertise in NAGPRA and Native American items is not generic in nature, it may become necessary to contract for additional expertise.  For instance, analysis of the human remains by an osteologist, forensic anthropologist, and physical anthropologist might be needed to determine that they are, in fact, Native American.  Similarly, consultation with an Ethnologist or Cultural Anthropologist might be required to determine if any artifacts are considered NAGPRA items.

As before, the assistance points of contact can help with determining who can help with examination of the materials and what costs might be involved.

Who do I need to contact?

The first step in any consultation effort is to identify the appropriate consulting groups.  The Regional Historic Preservation Officer and the Regional Native American Liaison are good sources to determine what Tribes are usually linked to materials in your geographic region.

· Potential lineal descendants—These individuals may have already been contacted or been identified by the Indian tribe or Native Hawaiian organization.  In cases where the identity of the individual whose remains or other cultural items are being discussed is known, it may be appropriate to publish a notice in a newspaper of general circulation in the area in which the affiliated Indian tribes or Native Hawaiian organizations now reside to ensure that all potential lineal descendants have been identified.

· Indian tribes and Native Hawaiian organizations that are or are likely to be culturally affiliated with the Native American human remains, funerary objects, sacred objects, or objects of cultural patrimony.

· Indian tribes on whose aboriginal lands the Native American human remains, funerary objects, sacred objects, or objects of cultural patrimony were or are expected to be found.  Determinations of tribal aboriginal lands have been made by the Indian Claims Commission and the U.S. Court of Claims.

Some online resources for assistance in identifying federally recognized tribes, official tribal contacts, and aboriginal lands include:

· BIA list of federally recognized tribes http://www.cr.nps.gov/nagpra/mandates/BIA_list.pdf

· Native American Consultation Database http://www.cast.uark.edu/other/nps/nacd

· map of aboriginal lands as established by the Indian Claims Commission 

http://www.cr.nps.gov/nagpra/DOCUMENTS/ClaimsMAP.html
.

Once the consultation parties are determined, OLE will initiate contact either through telephone, letter, email or all and work with the party to determine a means by which they can be made aware of the materials in OLE possession.  There are several steps in consultation that will not be repeated here as there are many good sources to follow for proper consultation and documentation of the consultation process.  A good resource is the NPS NAGPRA consultation handbook found at:

www.nps.gov/archeology/SITES/print/AppendixR_020806.doc

Once begun, OLE must see consultation for NAGPRA items through to conclusion.  This can be a time intensive process and could require multiple meetings with consulting parties.  Like any other part of the NAGPRA process, consultation cannot be delegated by any federal agency.

Who don’t I have to talk to? 

Individuals, except in the case of lineal descendants, cannot make claims for Native American human remains or other cultural items. Non-federally recognized Indian groups do not have standing to claim cultural items under the statute, except in the case of culturally unidentifiable materials that have not been claimed by a federally recognized Tribe.

OLE personnel may still communicate with non-federally recognized Tribes for the purposes of gathering information and as potential recipients of culturally unidentifiable materials, but cannot include them in NAGPRA consultations unless the participation of such groups is requested by a federally recognized tribe. 

Potential NAGPRA Scenarios

NAGPRA cases in general, and those encountered by OLE in specific can take certain forms.  Below are several scenarios that may be encountered by OLE.

I.  No Native Items present in your collection

During the identification phase noted above, it may be that there are no Native items among the materials in OLE possession.  You may have art items, or tourist items, many of which were created in the style of authentic Native items, but that are not representative of a true Native American item.  As noted in 
figure 2, once that is determined no further action is needed.  Disposition of the items can be determined under 50 CFR Part 12 Sub Part D.

Figure 2.  No Native Items 



II.  Native Items present, but NAGPRA does not apply

In another instance, the identification phase may show that you have authentic Native American items, technically making them items applicable to a NAGPRA review, but they cannot be ascribed to any NAGPRA category (Figure 3).  For example, under this scenario OLE has an authentic, historic Native American headdress.  OLE publicizes having this NAGPRA item and determines cultural affiliation for any claims received for the headdress under NAGPRA.  However, during the review of the claims, it is noted that the claimants are seeking repatriation of the item as an Object of Cultural Patrimony.  The history of the headdress notes that it was the personal property of an individual and under NAGPRA personal property cannot be considered an Object of Cultural Patrimony as these objects must belong to a group.  Under this example, the item is applicable to NAGPRA, but the category chosen for it by the claimants has no legal bearing.  In this case, the item can either be held by OLE for future NAGPRA claims or its disposition could be evaluated under 50 CFR Part 12 Sub Part D.  Claimants should be made aware of any disposition. 

Figure 3 NAGPRA items that don’t fall under NAGPRA



III.  Native Items present, NAGPRA applies

In our final example (Figure 4), the identification phase shows you have authentic Native American items, technically making them items applicable to a NAGPRA review.  OLE publicizes having the NAGPRA items and determines cultural affiliation for any claims received for them under NAGPRA.  The claim(s) that has successfully demonstrated a cultural affinity to the item is reviewed.  Information in the claim is determined by OLE to be correct and the NAGPRA category chosen for repatriation has standing.  Repatriation under NAGPRA can occur.

Figure 4.  Native Items that do fall under NAGPRA



Each scenario, illustrates the importance of following the NAGPRA process through to conclusion.  Because these items remain forfeited property until such time that they are either repatriated under NAGPRA or their disposition is determined under 50 CFR Part 12 Sub Part D, OLE remains their primary custodian throughout the process.

Caring for materials for NAGPRA materials

Potential NAGPRA items, even while they are still considered OLE forfeited items, should be afforded proper care and management, or curation.  Federal curation guidelines are well documented in 36 CFR 79 and OLE staff are encouraged to review that guidance to ensure proper care of these materials.  A link to the document can be found here.  http://www.fws.gov/historicPreservation/crp/authorities.html

Like other phases of the NAGPRA process, such as Identification, contracting for proper curation of the materials is a potential.

Conclusion

As noted above, this document is intended as a fact sheet for NAGPRA as it affects USFWS OLE.  OLE staff is encouraged to seek out assistance in complying with this law. As with compliance with any other law, NAGPRA compliance follows a process.  The process may expose OLE staff to concepts that they have not heretofore encountered, but it is a law and their obligation to comply with that law is not obviated because of the rarity with which they may encounter applicable cases.  Only proper adherence to the NAGPRA process will ensure proper compliance with the Act.  Just finding a repository to house the materials does not constitute proper compliance.  Turning materials over to a Tribe without going through the process does not constitute proper compliance.  

Materials forfeited to the USFWS often include historic or cultural items and cannot simply be examined for their inclusion of animal parts.  They may also be subject to other laws, such as NAGPRA, and that connection must also be examined.  In 2009, the General Accounting Office (GAO) at the behest of Congress began an audit of federal agency compliance with NAGPRA.  There is outside attention placed on compliance with this Act, and USFWS must make every effort to properly comply with the law.
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