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United States Department of the Interior

OFFICB OF THE SOLICITOR
Sishiagion, D.C. 20240
Nescrandum : Wy 2 2 R
Ta: Sscratary
From: Seliciter

#ubject: Trinity River Flav Zvaluation gtudy

Intzeduotion and ShOrt ARSVEZ

This is in responss to your requast for advins on whethsr thes
Department has gufficient authority to implesment recommendaticns
contained in the Trinity River Plov Evaluation Study (Flow
Study), abksant reauthorization of the Trinity Rivar Basin Fish
and Wildlife Managamant Act of 1984, Pub, L. No. 98-541. For ths
roacons that Zfollew, I concluds that the Central Vallay Project
470G, provides sufficient authority, subjact ta certain possible
limitations, noted furthar balaow, teo iaplezsnt tha
reconnsndations contvainad inm the current draft of the Flow Study
(assuming yeu and the Hoopa Valley Tribe concur in those
resozmandations). To the axtent thess recozmendations are
nodified during completion of the Flow Study or the associated
Environnmantal et Statement, I may, of courss, need to
conaider the matter further.

you alse xez\ustnd. advice on tha funding sources for
implamantation of the Study recommendations. Saction J406(b)(23)
of the CVPIA spacifies that zosts of implsmenting that paragraph
are to be classified as cperation and maintenancas (O&M) coste.
ABS & result, those recemmsndatiens would be funded out of
Reclamation appropriations and onarged as OLM costs to the
frojact. Implementation of ths rscomnendations authorized by
ssctian 3406(b) (1) ocan be runded aithar by the CVPFIA Restoration
Fund established under saction 3407, or by appropristions
authorlized under aection 3410, af tha CVPIA or by scme
conbination of ths tweo. x

_ Baoxgrouna
In 1955, Coungress authorized the Trinity Rivar fivigien
(Division) af tho Centrsl Valley Projest of California. Act of
Auz. 12, 1955, ch. 872, 69 gtat, 719. The Division consists of
Trinity Dam and reaervois, power Plsnts, and a sariss of tunnels,
dazs and usscciatad works tnat aivert water frea the Trinity
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River to the Sacramento Kiver Basin., Congress also diracted that
ths Division ba intagrataed, both financially and operatiocnally,
with the remaindsr of tha Cantral Vallay Project, &et certain
ainimum instreas flows, and directed the Secratary to adopt
 appropriats measuras £o prassrve fish and wildlife. 66 Stat.

719.

Within a dacade of ocupletion of tha Division Lt bacame afplrant
that the steps haing takan to preserve fish nnd_wildlito n the
Trinity River Basin were insufficient to maintain pre-projact
fioh and wildlife papulation levela. In 1981, in response to the
sarious decline in fisheries in the Trinity Rivar, then-Scarotary
of the Interior Andrus {ssuad a Secratarial Decisicn, incraasing
flaws in the Trinity River and diresting the U.8. Ploh and
Wildlife Osrvice to prapare a 12-year avaluatian of flows and
::h;r measuras nacded to restoere ths Trinity River anadroncus
shery.

In 1984, tinding that tha Secratary reguired “additional
authutit! to implexant a basin-wide fish and wildlife managemant
pr n order to achisve the long term goal of rostoring tish
and wildlife populaticns in the Trinity River Basin,” Congrass
anacted tha Trinity River Rasin Fish and Wildlife Munagement Aut
of 1984 (1904 Act). 5es Pub, L. No. 98-541, § 1(6), 98 Star,
2721. That Aet dirsctad tha Sacratary to formulate and implement
a Lish and wildlife rastoratien progras for the Trinity River
Basin, specifying werk on both the mainstem of the River as well
a8 varicus tributaries.! Id. at § 3.

! gection 3‘33 of the 1984 ACt diracts: “Subject to
subsactien (b) s Sacretary shall formulate and implsmsnt a
£ish and wildlit- mADAgenent program for the Trinity River Basin
designed to restore the fish and wildlife populations in such
basin to the levels approximating those which existed immediately
bafare the start of the construction [of the Trinity Rivar
Division) and te maintain such levels. Tho program shall includs
the following activities:.

1) The design, construction, oparation, and maintenance of
facilities to -~
A} ranabilitate fish habitats in the Trinity River
botween Lewiston Dam and Weitonpeo;
B) rehabilitats fish habitats in tributaries of wuch
river balow Laviéton Dam and in the south fork of aguch
rivar; and
C) modernizé and stherwviss increass tha cffoctiveness
of the Trinity Rivar Fish Matchery.

3} The establishment or a procedurs to manitor (A) the fiash
and wildliife steck on a econtinuing basis, end (B) the
sffectivensss of the rehabilitation vork.
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The 1984 Act vas subsequently anended in 1996 to, among other
things, extena it authorization ror appropriations and to
increase noabership en the advisory task force. Puyb. L. No. 104~
143. Authorizaticn for appropristions for the design and
aonstruction of reshabllitation projscts under the 1384 Act, us
anmendad, expires Octcher 1, 1998. Authorization fox
appropriaticne "as necessary to menitor, evaluate, and maintain
program invastments . . .* beconss affective "beginning in the
fiscal yser imnediately following the year the rastoration etfort
is conpleted," and continues indefinitely under the 1984 Act, a3

amended. lId,

In 1992, Cangrass anaated the CVFIA, which, in gection
3406 (b) (23), directs the Secrstary to camplets the ™Irinity River
Flow Evaluation Study" that had been initiated in 1981. The Flow
Evaluation study is to be coapleted

(A) « « » in & manner wnhich lnsurss thae developnent of
Tecomnandations, based on the best available soientifioc
aata, regarding parmanant instream fishery flow reguiremants
and Trinity River Division cperating criteria and proceduras
far the restaratien and maintenanse of the Trinity River
fishery; and

B) . . . I the Sacretary and the Hoopa Valley Tribe ceneur
n these recommsndations, any incceass to the minimunm
Trinity River instvean fis ralazass sstablished under
thic peragraph and the opsrating criteria and procadures
refezzed to 1n subparagraph (A) shall be implemented

accardingly. _
The Fish and Wildlife Servics has circulated its January 1558
draft of the i for peser review, and a

final version is axpectad to bas published in the next few mentho.
An environnental impact statsment analyzing the impacts of
implananting the Flow Etudy is axpected to bs complete in early
1996. The January dxaft of the Flov Study centains flow
Teconnsndations for (1) temperaturs sentrel, {(2) -
spawning/rearing, (3) fluid gscmorphic/salmonid temparature
contrel, and (¢) ramping. The January draft also recommends
nmechanicel channel rehabilitation far the mainstem, including
certain side channels, a sediment management program for the
mainsten and varicus tributaries, and an adaptive managenent

. program. : '

3) Such other activities as the Secretary deternmines to ba
nagessary to achisva the long tarm-goal of tha proegram.

Saction 2(b) diracted that the Secretary be assisted by an
advisory greup, the Trinity River: Basin Fish and Wildlife Tark
Force, which was also astablished under the Aoct. 58 6tat, 2713.

3

-2806-



T FILE No. 407 05/26 '93 10:17 ID: PHGE 10

MRY-22-1993 16:58 UCDOL-COUNSLR TO THE SECY 202 298 2051 P.@AR/MA9

on Pebruary 131, 1998, the Trinity River Task Porce wrote to you,
proposing resuthorization of the 1984 Act, as amended. 7The Task
rorce concludaq that Yreauthoriaation is needed to coatlnus worx
prescribed in the nearly conpletead Trinity River Flow
Bvaluation.® Tha Department has not yet taken & position on
vhather to0 SUpport resuthorisation of the 1984 Act, You have
asked, howavar, vhether the Task Force’s gonalusion that
implamentation of tha Flow study reguizes resuthorization of the
1084 Aot 19 warranted., Thus, the issue pressnted is vhether yeu
have sufficient authority to implament and fund the
recagnendations contained in the draft Flow Study, absent
reauthorisation of tha 1984 Act, as amended.

auxntq

Ssation 34906(b)(33) of the CVPIA (hereattar b{i13)), mandatos
that, onca the Secratary and the Hoopa Valley Tribe voncur in the
Plow study’s reconnundations on permanant inestrean fishsry flow
requirensnts and opersting criteria and proceduraes (OCAP), suah
recomnendations "ghall bs implamented accoydingly." (Emphasis
added). Thus, Congress clearly has diracted impleaantation of at
least aone portion of tha recommendatlons of the Plow Study --
thasc geverning “permanunt lnatream fishery flovw ragquiremants and

. operating aritaria and procedures® -- independent of any nead for

vesuthorisatlon of the 1284 Act. Tha issus then is the

extent to which the reacommandations in the January draft Flow
Study fit undsz “instream rishery flow requirements” and
"pparating oriteria and procedures.”

Nothing in the Act or its legislative history sheas light on what
Cohgress intendsa by thase tarms. At about ths same time the
CVPIA wvas passed - enu, an QCAP vag prapared for the
Central Vallay Pro)act :

(CUP-0CAP), Oct. 1903). In the CVP-
OCAP, Raslamation aset forth various cpereting plans for the
Project depsnding on hydrology and system capacity. Nothing in
the CUVP=0CAP addressad nen—flov raleted activitiss. In 1ight of
Reclamution’s pravieum practices in the Central Valley, OCAP
under b(33) weuld plainly cover thase recommendationa made in the
draft Flow Study which encompass the quantity, timing and
duration of flows. This would include the reccamendations for
(1) temparature contrel, (3) spawning/resring, (3) fluid
gasmorphic/salmonid temperaturs contrel, and (4) ramping. It
would also inolude monitering activities that ars part of an
:glpr.svc nAnagemant prograR to avaluate the effectivenasa af the

OWe .

As notsd above the January draft af the Flew Study caentains other
reacormandations: for exumple, multiples mechanical channel
rehabilitation projects. The projects entail recenstyuctling tha
strean had or bhank in forty-seven (47) aitrersnt Dlacad hy using
heavy equipment to remove tha "barm down to the historic cobple
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surfaca” and "reshape tha bank, typically 2«3 feaet below the
vatar surface elevation.® 3.84, Trinity Rlver Flow Xvaluation
(draft ed. Jan. 1598).

The goal of these channsl rehabilitation projecta im to
reconfigurs the strwasm bed Crom one waers tha channel is defined
hy a mavdire dyop inte one whore the stream bed slopes gradually
froms ths bank to the channsl. It is a alossr gusstien vhsther
such a vecanfiguration of the streanr bed through the use of heavy
mechanical equipmant can fairly be read as embracad within the
idean of sither instreanm £flovws or opsrating criteria and
procedurax. Tt is not nscesgary te racolve this question now,
however, becausa authority for thess projecte can b found in
sactian 3406(b) (1), whioh authorives and directs the Sscretary to
develup and luplsnent a program ta increane and sustain "natuzal
production of anadraomous f£ish in Gentral Vallay rivers and
vtreams . . ."* Thet sactien continuea:

[I)h the aoursa of devaloping and implenenting (the
anadremsus £ish restocation progran) the Sacretary shall
nake all raasonable efforts consistent with the requiranments
of this sevtion to address other identifiad adverse
envirennental lopacts of the Csntral Valley Froject not
spscifically enumsrated in this saction.

The statute defines "Cantral Valley Project® as inaluding the
Trinity River Division. 8Gec. 3401(d). Thus, while the
anaaroxous £ish restoration program of b(l) is diracted toward
"Cantral Valley rivers and streans," the concluding provise of
D(l) sxtands much further, snconpassing tha Trinity River as
well. Conssguently, Congress in b(l) has directed the Sascretary
to address adverse ixpacts of the project, including advarse
impacts of the Trinity Rivar, to the sxtent these advoroe impacts
are not “apooiﬂnuz enunerated” elesvhare in saction 1406,
Saeotion 3406{h) (21) does not Yepecifically enumerate” the adverse
impacts of tha rrini.t.{ River Division that would he addressed by
the machanical channsl restaration activities: thurufora, section
3406(b) (1) provides the Secratary with authority ta implamant
such reccmsendations.*

The current draft Flow Study alsc recuumsnds a ssdiment control
program involving axcavation of fine sediment from Hamilton Ponds

i other activities may alme fall undar the authority of
ssction 3406(b) (1), te the extent they ara alractad at ractifying
the impacts sustainad fros operating tha Proeject ("the Sacrstary
shall make all reascnable efforts . . . £0 addrams other
identizisa adverse environmantal inmpacsts ef ths Central Valley
Projactf). If ne causal 1lnk can be established betwsen the harn
being rectified and tha opsration of tha Froject, section
3408(b) (1) is inapplicable.
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On Grass Valley Crask and intredustion of coarse aediments in the
nainstem. 6.21-22, (dratt ed. Jan.
1984). Lijke the mechaniocal restoration recozmendations, sedimant
control management entails activities independent ©f management
af a flov ragima or OCAP. MNanathalass, to the axtent aativities
are dewignsed to address "adverse onvironmental inpafts of the
Project” thay arc authorisad by section 3406(b) (1).

The concluaion raegarding the sourse of autherity fer
implemantation of any givan racommendation also determines the
acurce of funding for that aotion. Specitically, secticn
3406(b) (23) (B) ragquires that “ooats asscoiatad with
izmplemsntation of this paragraph shall be veimbursahle as
opsratien and maintsnance axpanditures pursuant £o existing law.®
As discussed adova, ssction 3406(h) (1) provides tha Sscratary
with the authority to address impacts of the Projsct not
othervise snumaratad in saction 3406. Funding for habhitar
restoration activities is provided in section 3407, which
astablishes the CVP Restoration Fund and authorizes .
appropriaticns from that rund of monlea “to carry out prograns,
projects, plans, and habitat restoration, {mproveasnt, and
acquisttion provisions of this title.” Such autherization ror
apprepriations olsarly suppovts funding the recompended
mechanical habitat restoration ag well as sedimant aontrol
activities through section 3407. (But gag footnote 2.). To the
extant Restoration Fund menies are not available, section 3410
prevides genersl authorization for appropristions to carry out
the provisians af tha Aat.

0. lLash
olicitor

3 Tc the extent the Plow Study identifies vork on
tributeriss or slsawhera in the Basin that lacks a causal link to
inpacts of the Project, reauthorization of the 1984 ACt mighnt
Brove an apprapriata vehiale for seeking authorisation of such
work. Buch a conclusion ssems pramature, however, until the
recommendations of tha Flow Study are finalized and until
compliance with NEZPA is complats.
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