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DRAFT PROCEEDINGS
KLAMATH FISHERY MANAGEMENT COUNGIL

EURERA, CA, 1-2 ROVEMBER 1990

Hovember 1, 1990.

The meeting was convened at 9:45 am by chairman Fullerton, with a quorum
present (see roster, Attachment 1). Don McIsaac served as the alternate for
Jim Martin and Karcle Overberg served as the alternate for Lisle Reed.

Review and approval of minutes and agenda.

The public comment period was confirmed to be at 11:00 for both days.
There were no changes in the agenda (Attachment 2).

Bingham asked to defer approval of minutes of the last Council meeting to
allow time for further review. Minutes were later approved.
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long-range planning {(Fullerton).

Fullerton asked the council to review decisions made at last meeting and make
any changes, corrections or additions to the long-range plan.

Marshall asked tec defer his comments on the long-range plan until the
legal representative for the Hoopa tribe arrives at the meeting and
comments during the public comment period. Marshall is concerned with
option #18 under the category Allocation Strategies.

Iverson concerned that opticon #31 had been adopted by the council,
although it did not appear in the final options field graphic.
Discussion on this option clarified that the entire category of Effort
Management Strategy was dropped, including dropping option #31.

Consensus.
dedededrdededr iRk e R R AR R R R R TR R R R AR Rl de iRt Rt el tekoke it drdoioio dolndodedrdodo ke i dodo ke de

Karole Overberg asked if the background of the plan would be included
with the plan that goes out to the public. A: yes.

Next steps in completing the Council’s harvest plan.

Fullerton would like to find out if the council agrees on the plan, then have
Mackett put it intoe a public review draft plan. Mackett would provide this in
a format that would be understandable to the public. Fullerton clarified that
operationalizing the plan will take a lot of time, and will not be dons at
this time,



(Bingham): We need a public review process for this plan. After the .
public review, we may make more adiustments.

(McIsaac): The plan needs work before it goes out to the public. The
writing needs to be consistent. Suggests utllizing the services of a
professional writer to polish up the writing, then having it reviewed by
the council.

Fullerton wants the council o decide on the schedule for public review.
Discussion of the public review process/schedule:

Bingham wants at least enough hearings for all affected parties to
attend, without the need for excessive travel. Suggests having at least
3 hearings (ports, inland, Eureka).

Staff and council will need to decide if these hearings will include the
entire council {(Warrens, Fullerton).

Funds available for Klamath Council operations in FY91 are about the
same as in recent years. If the public review process adds significant
expense, that could be a problem (Iverson).

Comments from the public could be considered at regularly scheduled
meetings (Marshall). There could be a tradeoff between including the
hearing process at our regular meetings. and stretching out the time
needed for the public review process (Bingham). The Eurska public
meeting can be included with the annual KFMC meeting that looks at
salmon allocations (Fullerton).

Location possibilities discussed include: Ft Bragg, Coos Bay, Yreka,
Weaverville, Redding., and an inland Oregon location.

Fullerton concluded that public meetings will be held in Fureka, Fr.

Bragg, Coos Bay, and Weaverville.
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Discussion on time frame for the public comment period,.

The public comment portion should be completed by May 1 (Wilkinson,
Bingham, Fullerton}.

Iverson commented that he does not know the time requirements for public
review through DOIL.

Marshall voiced his concern that parts of the plan include amending
legislation. Would the time required for the amendments be included in
the schedule?

Pat Higgins feels it would serve the council better if a public meeting
was held in Yreka. The current lack of communication on habitat
problems could possibly be alleviated if a meeting was held in Yreks.
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(Haylor): PFMC meetings will be involving many people during the time
period prier to May 1.

The council decided that the comment deadline will end May 15, 1991.
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Task Force Restoration Program nlan,

Status,

{(Wilkinson): The Task Force is currently undergoing long-term planning.
The process will include wvaricus subcommittees reviewing public comments
on the major sections of the plan.

{(Higgins): The Task Force drafr plan has been reviewed by the public
{comment deadline was Sept 15, 1990). Since then, copies of the public
comments have gone out to Task Force members for review. The
subcommittees will meet to review these comments November 5-8. The
subcommittee chairs will report back to the full Task Force at the
December meeting in Yreka. The Task Force will then provide direction
for final drafting of the Restoration Plan to Kier Assoclates.

(Iverson): The final product from Kier Associates, a draft long-range
plan, will be forthcoming in early January. The Task Force will then
have to decide whether to use the plan as drafted, or to modify it.

Discussion on how to relate, meld, synergize the two plans.

The plans of both the Task Force and Management Council need to be
coordinated. Perhaps there should be a formal subcommittee looking at
both plans.

Marshall feels that we already have a subcommittee consisting of the two
people who serve on both the TF and MC. He suggests having an annual
joint meeting to layout strategies and goals and coordinate between the
two groups.

Bingham reports that he sits on the TF habitat subcommittee and that
Wilkinson sits on the TF fish stock protection subcommittee. GCouncil
concerns are being reflected in TF process.

Inconsistencies between the two plans will be reviewed (example: habitat
protection). The TF subcommittee meetings will try to integrate T¥ and
MC plans (Bingham).

Council should have received and reviewed the Task Force’s draft plan.

Fullerton concerned that IF has been planning for MC, especially
regarding escapement goals. Since the TF plan will be open for
revision, why don’t we review the final plan when it comes out in
January.



Wilkinson clarifies that the feedback has already occurred because of .
the representation of agencies on the TF,

Higgins feels that the Task Force restoration plan is consistent with
concerns from both sides.

The planners for each workgroup -- Kier and Mackett -- will probably not
be meeting and directly coordinating the two plans.

(Fullerton): Doesn’t want to see the two plans coming into conflict. MC
plan could pressure the TF to be stronger in some areas.

{(Naylor): CDFG is willing to share their written comments on the Task
Force restoration plan with the council.

(Warrens): There 1s a wide range of flexibility in bringing together
these plans, the TF should really keep In mind that they have not taken
a strong enough stand on habitat protection. If the Endangered Species
Act is invoked, then the TF may really face drastic measures,

Fullerton wants to send final MC plan to TF before final adoption.

Final Task Force plan should be reviewed by the Council before going out

to the publie. Consensus.
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Public comment on long-range planning.

Marshall introduces Steve Suagee, the in-house attornmey for the Hoopa tribe:

Suagee explained that his purpose here today is to clarify the basic
principles of Indian rights that the tribes feel have not been
adequately considered. He then distributed a packet of information
(Attachment 4a/4b) to the council containing:

1) Revised option #18 (Attachment 4a).

2) Position Statement of the Hoopa Valley Tribe in Opposition to
Proposed Amendment Ten {Attachment 4b),

And several attachments:

aj Secretarial decision on Trinity River Fishery Mitigationm.

b) Letter of support from the Trinity River Task Force,
dated Sept 10, 1990, re: seeking stream flow reform.

c) Letter from Secretary Lujan responding to the chairman of
the Committee on Indian Affairs.

d) Newsclipping 8/28/90 re: Hoopa tribe seeking higher fiows
on Trinity River.

a) Judge Beezer’s opinion {all agencies of US have
stewardship of fish) in the Indian lLaw Reporter.
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. Suagee stated that he understands from talking with Lyle Marshall that
misunderstanding of indian rights is common at council meetings. He has
therefore provided excerpts from a secretarial issue document
addressing: tribal rights, Department of Interior’s obligation to
improve stream flows in the Trinity river (made Trinity River go to
"fish first" in case of drought), and dry and crivically dry year
policies.

These materials show that the tribe has been very active in protecting
fisheries resources. The tribes have federal fishing rights, and all
federal agencies have trust duties to tribes.

Q: What are the reserve fishing rights? {(Fullerton).
A: Right to take fish.

Q: Does the Hoopa tribe have some data on minimum streamflow standards?
{(Wilkinson).

A: 340,000 acre feet is the minimum necessary to maintain and restore
the fishery.

Wilkinson sees an opportunity for us to join together throughout the
basin to establish minimum stream flow standards.

Suagee is grateful for the letters that have been written by the KFMC
supporting the need for streamflow minimums. The twelve-year study is

. halfway through, hopefully the study will help the Secretary establish a
permanent flow regime for the Trinity.

Marshall offered revised language on Uption #18 (Attachment %4a). He clarified
that the tribe has certain federally reserved rights thsat need to be
recognized. The plan is good, but it can’t ignore federally reserved rights,

Discussion on proposed revision of option #18: (See Attachment 3 for the
original language of Option #18).

Fullerton clarifies that the council would consider the tribal rights
first, then allocate between the other users.

Masten stated that she abstained from wvoting on the original option #18,
she cannot support it in its original form.

{Bingham): The Congressional intent establishing this council, made it
clear that we are on a basis of equality. Bingham will not support this
proposed language.

Q: (Warrens): How would your proposal affect *9¢ harvest?
A: (Marshall): We believe that we are the last consideration by PFMC, we
get what’s left over. We feel our rights should be considered first.

(Suagee): The proposed language in #18 would form a commercial fishery
that would meet tribal needs.



(Warrens): Concerned about having a commercial Ffishery that 1s pra- .
determined, this is separate from having a tribal right to £izh.

(Suagee): The current tribal right to commercial fish Is not different
from subsistence and ceremonial rights.

{(Fullerton): This proposed language would consider ceremonial and
subsistence fishing as being automatic. Commercial fishing would be
considered secondarily.

Q: Is the intent of the original language consistent with the proposed
language? (Warrens).

A: There should be an allocation of fish for the tribes. How we divide
the fishery is up to us. The basic needs for indian tribes extend
beyond subsistence and ceremonial needs.

Q: If we were in a low run situation, would the indian right precede any
other fishery? (Fullerton).

A: (Suagee): Theoretically, that is a possibility. I don’'t see it
happening, but it could happen. What we have seen on the stream flow
side is that the Trinity River has been short-changed in times of
shortage.

{Bingham)}: The troll industry has been supportive of the tribes
standpoint on streamflows. Does the public need to view this proposed
language before we make a decision on this?

(Marshall): This revised option will go out for public comment -- then
be decided upon. This revision is a basic framework, negotiations can
still ocecur.

(Suagee): TFederal agencies will need to review this option.

Q: If federal agencies establish the Indian share, then will the council
divide up the rest? (Bingham)

Q: Earlier you said that the tribes have superior rights. Does the
council need to consider the Indian right to fish as superior? (Haylor)
4A: Superior rights have been decided by the courts. (Marshall).

Fullerton wanted this draft plan to go out for public review, but now with
this new proposed version option #18, how do we procszed?

Discussion:
Public scoping comments have been accepted all along during this

planning process. Now, we need to send this draft out for public
comment (per NEPA requirements).




We did not vote in lLa Jolla that the "Strategic Plan, Draft of October
3, 1990" and the "Final Options Field/Options Profile for Designing a
Long-term Strategy for Meeting KFMC Goals, Oct. 5, 19%0" {see
attachments ¢ and 10 of the Gct 2-3, 1990 minutes) would form the
package for public review (Masten).

We could replace the language in the original draft plan with this new
language for #18. Since the rest of the options were developed with the
consensus of the entire group, this option would also need that
consensus before being considered part of the draft plan,

This revised option is key to the plan. Fullerton suggests not
modifying the package, but including this revised option as an appendix
so it can be reviewed prior to the public hearings.

The package (Attachments 9 and 10 of the Cct 2-3, 1990 minutes) was
approved by consensus., The proposed language has not been okayed by
consensus, therefore it should not go out (Wilkinson).

The tribes will re-work and re-write option #18 sooner or later anyway
{(Masten), Masten restated that she abstained from wvoting on option #18
because she does not support it as currently written.

This package needs to get out to the public, including the addendum with
the proposed language (Fullerton).

Motion: In order to let the public have access to the proposed language for
option #18, it will go out with the previously approved package {(as an
addendum) to allow the public to review both at once. (The revised language
will contain a note clarifying that it was not an option reached by
consensus). Seconded: Wilkinson. Vote: Consensus

The draft plan (including Attachments 9 and 10 from the October minutes) will
be rewritten and cleaned up so that it will be understandable to people who
haven’t been involved in the planning process. The draft plan {with addendum)
will be mailed to all MC members for final approval before it goes out to the
public.
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Public comment om long-range planning (continued).

Pauia Yoon (part of the commercial fishing industry in Humboldt County) had
the following comments on Attachments 9 and 10 to last meeting’s minutes:

Category: Escapement Policy
Option #32: This option does not protect natural stocks {gillnets target
larger fish).

Category: Resource Assessment and Monitoring
Option #33: Natural fish would be selected out to alliow to spawn.



Category: Escapement Policy
Option #49: Was this option drafred because you don’t want Lo protect

natural spawners? Putting more fish into the system does not
automatically increase runs, the reality of carrving capacity has to be
dealt with.

Category: Habltat
Options #9 &l6: One of the points that should reach the public is the
true cost of environmental degradation.

Category: Allocation Strategies

Option #38: Due to the Klamath contribution in the Klamath Management
Zone (XMZ), it is unrealistic to trade fish within zone for those
outside zone. Yoon proposes encouraging synchronized rebuilding of
stocks in other rivers. This council needs to be making recommendations
for other rivers.

Category: Escapement Policy

Option #7: This option eludes protection of the Klamath fall natural
spawner. What about addressing the overfishing definition that the PFMC
is considering in draft Amendment 10. ZEnvironmental conditions need to
be factored into stock status.

{(Fullerton): The term "overfishing” can lead to misunderstanding. This
option 1s to control the fishing so that overfishing doesn’t occur.

Discussion on this graphic (Attachment 10 to the Oct 2-3 notes) being in
the public’s hands before being finalized by the MC. Some council
members guestioned the appropriateness of this graphic going out to the
public prior to being finalized, others stated that they understood that
the constituents needed to see this draft graphic to get comments back
to their representatives.

Bitts (with PCFFA).

Dave

Appreciates the work Marshall and Suagee are doing to reform water flows
in the Trinity.

Feels that there have been few opportunities for public comment in this
planning process, primarily because the meetings were held in LaJolla.
What can he can base his comments on? It is hard to follow what the
council is doing, the meeting agenda isn’t enough.

Fullerton realizes that discussion of these draft documents can easily
be confusing to people who haven’t been involved all through the
process. In order to make it more understandable vou need to have all
three components: minutes, final coptions graphic, and writeups. If you
have specific questions, you should ask council members individually.
We will soon be having 4 full public hearings with the full documents.

Harleigh Calame, from the Klamath Field Office, clarified that the draft
documents being referred to were included as attachments to the last
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Bill

meeting minutes. The minutes and attachments wers mailed out late due
to scheduling with the printer. All persons on the Management Council
interested parties list should have thelr coples this weak,

Masten feels minutes meed f£o be reviewed by council members before they
go out to public.

Duncan (President of the Shelter Cove Fishermen’s Association):

Fesls that he needs clarification on the minutes he received in last
night’s mail. Asked 1f the council is working towards a plan for the
91 or '92 fishing season? If the plan will be for '92, then he feels
it will ba too late to help him personally. He feels that he’ll be out
of business by "92.

(Fullerton): The next meeting will be addressing the 791 allocation.

Jim Johnson (representing Oregomn trollers):

Bill

Read both drafts and attended public meetings on the Task Force plan.
Thinks the plan needs to be redone, because you can’t manage for wild
fish. Hatchery production of fall and spring chinook needs to be in
place. The only way out of this mess is to ccoperate on enhancement and
restoration.

Levitt (representing PCFFA):

Feels frustrated after traveling to this meeting, and then finding out
that comments on the plan may not be appropriate right now. Concerned
that the option 18, that Marshall has proposed as being critical to
passage of plan, is not the only concern that may be critical. The
consensus process may be holding us back from making critical decisions.
This council or a sub-council needs to first look at carrying capacity.

Feels that the proposed option 18 will denote the right of one group of
people over another. Feels that the Indians are asking Ffor an open
ticket for salmon allocations, as opposed to being regulated by the
Magnuson Act. This council will need to make that determination. The
draft plan mentions management to MSY (Maximum Sustainable Yield): he
understood that 0SY (Optimum Sustainable Yield) was going to be the
determiner. Enhancement and allocation needs to be determined. t is
not fair for trollers to work on enhancement projects, then not be able
te share in the increased harvest.

Discussion on carrying capacity:

(Fullerton): This council looks at allocation, not carrying
capacity.

(Bingham): The TAT (Technical Advisory Team)} has looked at carrying
capacity historically.

{(Marshall): Doesn't the 12 vear study look at how much water is
necessary to restore the fishery?

)



(Fullerton): Yes. But we don't determine in-streanm carrving .
capacity. Ve determine the amount of escapement needed to meet
that carrying capacity.

Lunch Break

Annual harvest managemnent Drocess.

Review of 1990 fisheries and harvest management issues (Technical Advisory
Team (TAT) chairx).

Introductions: Jerry Barnes will serve as the new chair. The new secratary
is Jim Waldvogel. Rich Dixon will be gradually phased in to replace Alan
Baracco. (Baracco will still be coordinating between TAT and salmon tean).

Barnes distributed a memo from the TAT to the KFMC, dated Nov 1, 19%0
{Attachment 6):

Comment on Memo Attachment A: In 1990, the occean troll fishery from
Falcon to Sisters Rocks has come down considerably, the KMZ catch is
extremely low, and the ocean sport fishing has dropped to almost half of
what it was last year. This reflects overall lower abundance of stocks,
possibly due to warmer water temperatures. South of Ft. Bragg the catch
is estimated to be approximately 80,000, last year it was 120,000, in
1988 it was 420,000, Oregon sport catch stayed about the same south of
Horse Mt. (These numbers were rounded to the nearest thousand).

Estuary sport catch was very low. Upper river sport estimates are .
generated from spaghetti tag returns, which have not been processed vet
this year. Preliminary returns to the hatcheries showed Iron Gate
hatchery with 6200 and Trinity hatchery with 2200. The hatchery numbers
are probably higher now. In-river weir data is approximately one-third
of last year’s numbers. Overall, escapement is wvery low for the
Klamath.

Council discussion of 1990 harvest management.

Baracco reported that stock projections for 1990 were projected to be down
coastwide. The projections have been proven. The chinook troll catch was
8,000, which is way below the allocation., The river catch was also down. It
i1s premature to give any information for other species, such as coho, since
they are just now entering the river. The river fisheries were projected at
31,000 fall chinook. The actual catch was significantly below that.

Discussion:

(Bingham): Larger than usual numbers of sub-legal fish were hooked late
in the season by trollers.

(Wilkinson): The late preponderance of juvenile fish was really

abnormal. For some reason, there is a significant number of juvenile
fish.
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Q: Could the steelhsad harvest information be used to estimate the
species status? (Havden)

A: Currently, thers is no program to estimate steelhead run size
underway (Odemar).

Begin planning for 1991 harvest management.

Establishing the appropriate role of the Council in reviewing harvest
management plansg and relatred harvest nroposals,

Naylor asked Odemar to report on this issue.
(Odemar) .

1) CDFG would like to see the council have a procedure for reviewing
harvest management plans in 1991. (At least for in-river fisheries).

In this way, everyone would understand ahead of time what the conditions
are.

2) California Fish and Game Commission needs a letter from XFMG, stating
recommendations in sport fishery recommendations.

Council Discussion on harvest management plans:

Q: Does this council need to review harvest management plans before
they go out to the agencies? {(Masten)

A: No, not in all circumstances. What we really need is a specified
schedule, specified format and a standard procedure so that we are
prepared if deviations from the harvest plan have to happen. In this
way, 1f deviations happen, then they can occur within guidelines.

{Fullerton): We should review harvest plans for each yvear from each
entity that makes plans, and see if these plans fit into what the
council sees as what should be happening.

(Bostwick): If there are going to be changes in harvest plans then wea
should be able to find out what they’ll be and when they'll happen. The
1990 net fishexry denied anglers access to fish. If the in-river groups
had sat down together, then we might have been able to have a try at
making things work out better.

(Masten): We were not able to access our fish either. If we are going
to look at management plans then we need to manage our fishery to meet
our needs, and also your needs. The fact is the fish were not there.
We didn’t have an opportunity to catch them.

(Fullerton): We are required by the Act to review the fishery
management plan of every agency, then give recommendations back to sgach
agency. These recommendations that the council gives the agency may not
be taken, but we mneed to have a system to let the public have a chance
to make comments. The council needs to give comments back to each
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agency in time for the agencies to make recommendations based on these
comnments.,

Q: Do we attempt to max out the allocation when it's a depressed year?
A: (Marshall): Yes. The full allocation needs to be aggressively
attempted,

Odemar: Its obvious that there is not geod understanding between user
groups. Although what happened this past year does not necessarily show
that we don’t need future modifications,.

(Fullerton): When these emergencies come up, we won’'t have time for a
meeting. We need to have decisions/understanding before critieal
changes happen. We don't have power to stop anything from happening.
If the regulations are in nsed of changing within 24 hours, our
recommendation probably won’t have much affect anvhow.

{Masten): The KFMC makes recommendations on harvest plans, it does not
get into specifics on management of each fishery. Other agencies are
not obligated to enforce any recommendation that we make. It is
frustrating that the Yurok fishery is the only fishery managed by this
council. Masten feels that it is the state’s responsibility to keep its
people informed of regulation changes.

(Fullerton): Agencies may adopt our recommendations. If they do, then
we can get the published regulations. Later, if changes to the
regulations are imminent, we could request that the MC have a chance to
make another recommendation.

(Marshall): The discussion on management of the Indian fishery should be
between states and tribes.

{Fullerton): There is no provision that says we can make in-season
adjustments. :

(Odemar): Last year, the state sent their regulations to the council and
no comments were received back.

(Hayden): There seem to be 2 concerns: 1) management plans,

2) emergency changes. Maybe if we look at them individually, it would
make more sense.

{Overberg): This council needs to have a process for preseason reviaw.
We don’t need to have an inseason review process because it is done by

the agency.

(Bostwick): Let's try to have courtesy between what the agencies decide
and whern user groups find out.

{Overberg): In the past, we had tried to keep users informed.
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(Bostwick): The fact 1s, I was not kept informed of changes in the 19490
estuary net fishery regulations.

{(Fullerton): Let's Identify a time frame for review of 1991 harvest
plans. We meed to see these plans in time for us to get our comments
in, to have an effect on the final regulations. Mel Odemar, when does
your agency and your Commission need our comments?

{Odemar): Ocean sport fishing regulations are usually drafted in about
January. The XKlamath Council’s comments to PFMC on ocean harvest
management could also be sent to our Fish and Game Commission. Inriver
sport angling regulations are normally drafted in the fall. The process
of revising regulations takes three Commission meetings. Note that
river regulations have been unchanged for about the last three years.

{(Hayden): Would it be satisfactory if the Klamath Council formulated
recommendations on sport angling In the spring, for consideration by the
Commission at their fall meeting? A: Yes.

{(Fullerton): We will prepare our sport angling comments at the March
meeting.
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(Fullerton): BIA, tell us when you need our recommendations.
(Overberg): We begin our review draft of gillnetting regulations in
February. Your comments could be submitted in March.

{Fullerton): S0 be it.
Sedredriokrietolededrioiodedoiriniolelodeseirioedeloiedodeldededovelesoiedodedeskolrde de v e de dee R dede e dedede de s R s de et Fe e o

{Fullerton): Hoopa Tribe?
(Marshall): We have not changed our fishing regulations for some time.

(Fullerton): What about your harvest management plan?
(Odemar): Last year, we received a harvest plan from the Hoopa Tribe,

- for review.

(Marshall): That was for review of a major change in the plan -- for
operation of a fish weir.

(Hayden): I am confused. Are we speaking of reviewing harvest
management plans, or proposed harvest regulations?

(Odemar): Last year, California submitted a general plan for all
anadromous fisheries to the Council for review (see Attachment 9 to the
proceedings of the 3] March-1 April 1990 Council meeting). We got no
response.

{Hayden): Refresh my memory,

(Odemar): It was patterned after the format for harvest plans suggested
by Craig Tuss: a description of biological and technical rationale,
time/area limits, other methods to control harvest, monitoring
procedures... a format similar to that of the Yurok plan.

(Masten): Will you submit a new proposed plan for 19917 Will it include
hatchery practices?
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(Odemar): I expect we will just submit an amendment, as we expect few .
changes. The plan covers only harvest management, not hatchery
operation.

(Fullerton}: When would thoze changes be submitted to us for review?
{Odemar): We have already informed the Council of closure of South Fork
Trinity fishing, in response to a petition for listing of spring chinook
and summer steelhead. Note that this Council asked for more protection
of natural spring chinook stocks, and we have responded to that with the
South Fork regulations. We don’t contemplate any further changes for
1991.

(Fullerton): Again, when will you submit your 1991 harvest plan for our
review? We could make the changes for South Fork closures, then submit
as early as January.

(Fullerton): Karole Overberg, could BIA give us a draft plan in January?
(Overberg): We need to see the PFMC stock projections before preparing a
plan. Give us until March.

{Baracco): Do you mean vou must wait until PFMC sets ocean regulations?
A: (Masten): No.

{(Odemar): Note that the gillnet harvest plan is built arocund an expected
allocation of numbers of fish, while ours is driven by a projection of
angling effort.

{Masten): 1991 amendments to our net harvest plan for last vear will be
minor.

(Baracco): I recommend all managers use the harvest management plan
format prepared by Tuss (Attachment 7).

(Warrens): Regarding inseason changes in harvest plans, let’s treat
separately those changes that are the internal business of the group
doing the harvesting contrasted with those changes that may impact weak
stocks, and so are of concern to all. Those impacts should be treated
formally, in writing in the harvest plan.

(Masten): We are already managing to protect weak stocks, and fully
informing you of how our fishery impacts weak stocks. Any changes in
our plan could be provided to you on one sheet of paper this spring.

{(Warrens): Sue, why so sensitive? Didn’t yoOu exXpress a concern earlier
about the XMZ quota rollover from the sarly to the late season?
(Masten): On the contrary, I regard that as a concern of the ocean
fishery.

(Warrens): Suppose, though, that such an inseason change might affect

inriver fisheries, or weak stocks. Seems like a procedure for making
the inseason adjustment ought to be spelled out in the harvest plan,
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with impacts laid out for review. That would be better than a last-
minute change with little notice provided.

{Masten): Speaking of which, when will we see the ocean harvest
management plan?
{(Fullerton): The final plan will be produced by PFMC in April.

{(Fullerton): Hoopa Tribe, I ask again, when will you submit your plan to
us for comment?

(Marshall): We can provide our regulations, and the harvest plan we
provided to California last year. We can ldentify our monitoring
procedures and that sort of thing. Our main harvest objective is
subsistence. Once our allocation iz identified, we aggressively sesk to
harvest it., We don’t especlally want Council comments on the
proportions of our catch going to subsistence and commercial use, as we
consider that our business,.

(Fullerton): Again, let's try to set a target for submittal of harvest
plans to the Council.

{Odemar}: The time frame for recommendations to PFMC would be March.

(Fullerton): Agreed, but is it realistic to review harvest plans, seek
public comment on them -- a requirement of the Klamath Act -- and arrivs
at recommendations for ocean harvest, all In the March meeting? That
may be too much work for one session.

(Hayden): I am confused. Which comes first, the harvest plans, or the
harvest allocations?
(Fullerton): The plans don’t have to contain firm harvest numbers.

(Hayden): Will our yearly review be of the harvest plan, or just the
annual changes to that plan.

{(Fullerton): The Act calls for Council review and public hearings on the
plans.

{(Bostwick): By "public hearing", are we speaking of a separate, special
public meeting, or just the public comment periods during our regularx
meetings?

(Fullerton): That is up to the Council, but let’s be reasonable about
the amount of additional work we are taking on. In the past,
negotiation over fall chinook alone has taken a great deal of time.

{Hayden): If the plans don’t need firm numbers, why couldn’t they be
reviewed anytime?
(Fullerton): This is up to the Council. What do you wish to do?

(Warrens): For 1991, I suggest we try to bracket a range of acceptabls

allocations for submittal to PFMC, instead of trying to identify a
specific split.

13



(MeIsaac): Must our harvest plan review proceed in step with the FFMC .

process?

{Fulierton): He.

(McIsaac): Perhaps we could wait until after April, then.
(Fullerton): That would leave us out of the process for setting
regulations for the upcoming fishing vyear.

(Warrens): 1 suggest our January meeting.
(Marshall): Tell me more about what is required in the harvest plan.
(Odemar): I would think the plan you submitted to California last year

would be satisfactory.

{(Warrens): T move we review harvest management plans at the earliiest
possible date prior to the March PFMC meeting.

Seconded,

(Hayden): I propose to amend the motion to specify January.
(Warrens): That is acceptable.

Discussion: None.

Varrens' motion was approved unanimously.
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PFMC Tenth Amendment process.

Statement of the Issue: (John Coon, PFMC) Final action on Amendment 10 will
be taken Nov 15.

Issue 2: 'Two alternatives both look at harvest rates. The second
alternative looks at the condition that would occur if the spawning
escapement 1Is over 70,000. In this case, the amount over 70,000 would
be split between harvest and spawning. The TAT will look at the impacts
of these two alternatives. Page 9 of Draft Amendment 10 (Attachment 5)
explains that long-term harvest would increase slightly with alternative
2, but there would be increased variability year to year.

Public hearings have been held. Responses from the public were light,
but showed that most public comment was in favor of alternative 2.

TAT response (Jerry Barnes):

TAT critiqued PFMC's analysis based on a model by Robert Kope (this will
be provided), ran model with and without escapement ceiling. The long-
tern yield for alternative 2 would be slightly higher (2% higher
landings). The model had to use decreased landings of 10%. The
cumulative total {(Attachment 6, Table 1) is the algebraic sum.
Therefore, using the change that is expected to occur under altermative
2, 15,000 fish would be gained for ocean harvest, while 83,000 would be
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lost from natural escapement. The low risk alternative is #iL. Both
alternatives have floors and are based on natural spawners only.

Discussion:

{(McIsaac): VWhy iz there such a big difference between alternmative 1 and
alternative 2 for the catch year 1987 {(Table 1)7

{Baracco): Because of what happened the previous vear. The fish went to
harvest in '86.

(Coon): Alternative 2 is identical to the current spawning escapement
except:
1) Extra harvest plays a part because 1t has an affect on 3 year

clds,
2) This table only shows Klamath fish, more effects occur in the
ocean because harvest of non-Klamath chinook would also inerease.

{Baracco): Table 1 displays results for a selected harvest allocation.
If you were to take the fish available over 70,000 and allocate them 1o
river you would get a very different picture,

{Bingham): Table 1 is based on the premise that you backcasted
predictions accurately. In the team’s opinion, would alternative 2
cause an overfishing problem?

{Baracco): No, because Alternative 2 retains the 35,000 natural
spawning escapement floor. The effects of Alternative 2 would be:
a) A slight long term increase in harvest (2%).
B In the first year, the harvest would raise, resulting in a
lower harvest in later years,
c) The magnitude of the effect is determined by the ocean/in-
river allocation.

{Marshall): Is the implication that we decrease escapement rather than
work on habitat problems?

{Coon): The perception from the users is that escapement is not
providing the high level of production that is needed.

(Baracco): The alpha stays the same for Alternative 1 and Alternatiwve 2.

(Bingham): The alternatives modeled in Table ]l vield different total
numbers of f£ish. Where did all the £f£ish go?

{Baracco): During years of high abundance, more 3 year olds will he
caught, so fewer 4 year olds return in following years.

(McIsaac): The bottom of page 7 {(Atrtachment 6) explains the portion of

the fishery available to harvest. How much goes to which type of
harvest?
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{Baracco): Refer to Table l: It assumes the 1989 council harvest .
allecation (0.375 ocean/0.49 river).

(Marshall): Will the technical people explain why habitat and water
problems are not meshing with amendment 107

(Buagee): The congressional mandate for the flow study and rhe Final
Environmental Impact Statement (FEIS, Nov. 1980, Management of River
Flows to Mitigate the Loss of the Anadromous Fisherv of the Trinitvy
Rlver, CA). both identified 50,000 as the minimum escapement for a fully
restored fishery.

(McIsaac): What’'s the basis for the 50,0007 What does this mean?

(Suagee): Based on the '80 EA 50,000 fish/yr are needed. The ‘83 Final
Environmental Impact Statement (FEIS, Oct 1983, Trinity River Basin Fish
and Wildlife Management Program) raises the number higher. These
numbers apply only to the main stem Trinity River.

(McIsaac): Is 50,000 a historic average?
(Suagee): Yes, it seems to bhe.

(McIsaac): Would the 50,000 include rhe number of spawners above the
current dam site?

(Chuck Lane): The Trinity hatchery mitigates for losses above the dan.
The mitigation goal is 9,000 fall chinook spawners returning to the
hatchery. 62,000 should spawn naturally below dam. This is the best
estimate based on actual data and collective data.

(MeIsaac): Is this the number of spawners needed to achieve carrying i
capacity? i

(Barnes): Lack of information about habitat capacity was one of the
factors that led to using harvest rate management in the first place.
In the past, there was a numerical escapement goal. The Technical Tean
examined the numerical escapement goal and found that it was not
supportable. They didn’t know the carrying capacity.

(Bitts): (Argument for Alternative 2) One assumption with using harvest
rate management was that it would take a long time to get high
gscapement. TInstead we have had 3 years of large escapement, with bad
conditions (poor rainfall and poor habitat).

(Marshall): (Argument against Alternative 2) True, but that's not a
reason to put a cap, its a reason to get more water and see what the
basin can produce. Leaving out the critical habitat factor, the same
vear we had high escapement, the trollers had high catch. This didn’t
hurt the trollers. We need to find out what MSY is!

(Masten}: Did the technical team recommend azlternative 2 of draft
Amendment 107
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(Baracco): We did not recommend one or the other. We gave vou our
analysis of the data.

(Masten): Until the taech team provides me with adequate data to support
a change from status gquo, I am not prepared to make a change.
Alternative 2 could lead to a harvest reduction in following vears. ¥or
noew, there iz no reason to change away from status quo.

(Bingham): If we assume that the predictive methodology is accurate,
then Alternatiwve 2 would lead to slightly more £ish in the long zerm.
High levels of escapement do not necessarily mean that the yield will be
higher.

(Mascen): We do not know yet if there iz biologiecal data that supports
changing from the current harvest management procass.

{Marshall): We interpret figures differently than do the trollers. We
say that years with adeguate water and habitat will have more fish. You
are argulng to place a ceiling on escapement. We are saying to give us
more water to see what we can produce from high escapements. We can’t
do both. Let’s see what a healthy river can produce. When a high
number of escapement is reached that could possibly reach the true MSY
for a river system with adequate flows.

{(Bingham}: Historical data shows the catch back te the 60’s, which
hasn’'t changed much since the dam was built.

(Bitts): Deces not see the correlation between number of spawners and
amount of water.

Q: Is there flexibility in who gets the amount over the 70,000
escapement? (Mclsaac)
A: Yes, the PFMC could change who this goes to (Coon).

Q: Would the recommendation on what to do with surplus be made to the
council on an annual basis? (Naylor)
A: Yes (Coom).

Q: If the overfishing definition of "missing the escapement goal" is
accepted, and if alternative 2 is in place, does the preseason
escapement goal stay in place? (McIsaac)

A1 The pre-season escapement goal is a rate, not an actual number. If
you predict a high abundance year and utilize Alternative 2, you could
have a lower escapement rate than it would be under Alternative 1.
(Coon).

Hearing no public comment, day one of the meeting was adjourned at 5:30 pm.
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BNovember 2. 1980,

The Council reconvened act 8 a.m.

Technical Advisory Team report (Baracco).

Alan referred to the currsnt roster of the Tech Team {(Attachment &, last
page}. Scott Boley has resigned as Oregon troller representative, on account
of PFMC assignments.

Alan then summarized status of assignments given the Team last spring:

Marking hatchery f£ish. (See Part A, Attachment 6)

Discussion:

Q: What is the basis of cost estimates?
A: These estimates were provided by CDFG.

Q: In your final report on this subject, will you consider physical
effects of fin removal?

A: Yes. We would probably recommend a wventral fin clip, 1f any. It is
known that marking causes fish mortality, so there could be some
significant fish losses 1f 10-12 million were marked Host data on fin
¢lipping mortality are from the 1970s.

(Wilkinson): I recall a Japanese publication identifying a mortality
rate of 3% for marked fish.

(Marshall): The options in our draft strategic plan indicate that the
Council iz interested in more marking of hatchery fish because we think
it may provide useful information -- to target harvest on hatchery
stocks, for example. Is the Tech Team saying marking is too costly to
consider further?

&: (Baracco): No, we have just provided an indication of what it may
cost to finelip the present level of hatchery production in Klamath
basin. To recommend for or against extensive marking, the Team must
analyze the benefits marking could provide for fish management. Note
that, in order to harvest differentially, we need a nonlethal method to
sort marked and unmarked fish.

Discussion then turned to planning and budgeting for extensive marking of
Klamath hatchery fish. Comments included:

If the Tech Team makes a favorable report on marking (report expected by
end-of-year), the Council should proceed guickly to seek Funds.

(Chuck Lane, Trinity Field Office): The Trinity Restoration Program may
have funds for this purpose, if a competitive proposal is submitted.

Startup costs would include marking sheds or trailers, and equipment.
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Klamath basin hatcheries will have relatively light fish loads in 1991,
so this might be an inexpensive year for 100% marking.

If our strategic plan cails for selective harvest targeting hatchery
fish, we had best get started marking now, for 1993-9%94 harvests.

This would be a good activity to implement the Klamath Act language
about hiring local people impacted by fishery declines.

(Baracco): Qur cost estimates assume local hires, not much travel or per
diem. Marking requires a labor-intensive effort over about two months.

Could marking and release be stretched out over more time, to provide
more employment.

{Baracco): In our cost estimates, we assume the present hatchery mode of
operation.

Fish can’t be marked when too small, nor after they have smolted. There
is a rather brief time period when marking is feasible.

Dizcussion of the practical utility of 100% marking:

(Baracco): Our present harvest rate targets for Klamath fall chinook

are set to protect natural stocks, and they assume relatively low levels
of stock productivity. Marking of hatchery fish might allow hatchery
and natural stocks to be harvested at different rates, taking advantage
of the higher productivity of hatchery stocks.

How would this work in the ocean fishery? Would unmarked fish be thrown
back?

{Baracceo): In the Fort Bragg fishery, we would expect about 10% of
hooked fish to have Klamath marks, so it would be more practical to
throw back the marked £ish, to make those avallable for river fisheries.
This kind of sorting would not change the ocean harvest rate for natural
stocks, since there is no change in the rate at which they are contacted
by the fishery.

Where does the opportunity come to spare natural fish?
(Baracco): A nonlethal catching/sorting method in the river would
provide this.

Can the Yurck fishery adopt such a method?
{Masten): No. All we can practically do is adjust our time of harvest
to concentrate on hatchery runs.

{Pat Higgins): The Klamath Natural Stocks Assessment project attempts to
identify outmigration timing of natural stocks. This is being
confounded by early release of unmarked subsmolt chinook from
hatcheries. These releases have greatly increased in recent years.
Marking would allow these fish to be identified. Note that Columbia
hatcheries are moving toward universal marking.
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Discussion of marking spring chinook

{Odemary: Given the possibility of Trinity Restoration funds for
marking, and given that spring chinook are a stock of special concern,
how about considering 100% marking of spring chinook being reared at
Trinity Hatchery?

(Marshall): This gets my attention. What would be the obiective of
marking springs? Whose fishery would be affected?

{Odemar): Seems like springs offer more opportunity, and more nesd, for
selective harvest of hatchery fish. XNatural stocks are depressed and
the bulk of fish are produced at Trinity Hatchery, so most of the
returning springs would likely be marked. '

(Marshall): We considered a weir fishery for spring chinook. Bab
Franklin cautioned that green sturgeon could be impacted, so we dropped
the Ildea.

(Franklin): Sturgeon are migrating in the spring so could be captured.
At the same time, I recognize the benefits of nonlethal harvest of
spring chinook, considering they may be candidates for threatened/
endangered listing. Marking springs would also yield some needed
information on ocean harvest of that stock.

(Marshall): Chuck Lane, would the Trinity Restoration Program fund the
marking of all spring chinook at Trinity Hatchery?

(Lane): Marking becomes a long-term expense over many vyears. It is more
likely we could comtribute to startup capital costs, rather than
operating costs.

(Fullerton): What would marking spring chincok cost?
(Odemar): About the same as the cost of steelhead marking at Trinity
(cost estimate not available).

Q: How could year classes be distinguished by fin clipping?
A: (Baracco): Clipping left or right ventral fins would distinguish the
two dominant age groups, and scale analysis would assist.

(Marshall): We would like to see some evidence that marking would get us

more catch. A commitment to universal marking would make the Hoopa

Tribe more interested in developing altermative harvest methods.
Discussion of alternmatives to 100% marking:

(Odemar): For an objective like estimating the run timing of hatchery

stocks, something less than 100% marking would suffice. A sample could
be marked, or scale patterns could be used to identify hatchery fish.
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. Catch per unit of effort (CPUEY. See Part B.,, Attachment 6.

Discussion:

Q: Could there be a correlation between abundance of Sacramento Ffall
chinook and Fort Bragg CPUE that causes the apparent correlation of
Klamath stock abundance and CPUE?

A: (Baracco): Klamath stocks have made up as little as 7% of the Fort
Bragg May/June chinook catch, so the observed strong correlation is
puzzling. It is true that chinook stocks along the coast tend to rise
and fall synchronously, but we don't have Iinformation to answer your
question,

Q: If we had universal marking of hatchery fish, would this assist in
inseason monitoring and adjustment of ocean harvest rate of XKlamath

chinook?
(Baracco): We can already identify Klamath fish in the harvest, through
recovery of coded wire tags... but we can’t track harvest rate because

we don't know the size of the population from which these harvested fish
are being drawn. Our hope for CPUE is that it would give us an inseason
check on our preseason estimate of ocean stock size of 3-vear-olds. Ve
don’t have a precise estimate of how many Klamath 3-year-olds should be
caught in each time-area cell in order to meet our harvest rate goal,
because our preseason estimate of abundance of 3's is so imprecise.

. G: Would $100C,000 invested in fish marking help you do this?
A: I don’t know. Remember that marking would only provide information
on the hatchery component of the run, and the hatchery/natural ratio
varies greatly vyear-to-year.

Gillnet wvulmerability factor for age 3 fall chinook. (Part €, Attachment 6).

Change "as" to "if" in line 13 of Attachment 6, part C.

The long-term vulnerability factor of .57 means that age 3 chinook, over the
1983-1989 period of record, have been 57% as vulnerable to netr capture as 4-
vyear-olds.

Discussion:

Q: Any shift in net mesh size over those years?

A: (Del Robinson, Joe Polos, Baracco): The 1990 fall fishery used a 7
1/4" mesh, and this has not changed significantly over the years. The
most important contributors to the vulnerability factor are time and
area of fishing, and mesh size. There has been some year-to-year
variation in wvulnerability factor.

Q: Can the gillnet selectivity reduce stock productivity by selectively
harvesting older fish?

A: Both ocean and river fisheries select against older fish, and this
may be a probliem.



Assessment of sprine chinook and coho population and exploitation. (Part D,
Attachment &§).

Discussion:

Q: What is the current status of funding for stock assessment of Klamath
spring chinook and coho?

A: (Overberg): BIA will probably be able to fund a propozal from USEFWS
to monitor net harvest of spring chinook in 1991, This would not
include any more work on population assessment.

Minimum size regulation changes.

No report.

Direction to the Tech Team on marking hatcherv fish:

(McIsaac): I suggest the Tech Team continue developing estimates of
marking mortality and analysis of potential benefits of universal
marking, and incorporate the results in their final report. The Souncil
should take no action to seek funds for universal marking until that
report is completed.

(Baracco): That is the direction we are proceeding in.

(Hayden): We have talked about universal marking for three years. Let's
review the Team report in January, then make a decision.

(Masten): T would like the report to discuss beneficial uses of marking,
in both ocean and river fisheries. We shouldn’t give up on selective
harvest in the ocean.

(Fullerton): We won’t decide until we hear from the public latver this
morning.

Public comment:

(John Coon, PFNG): I submit our PFMC schedule of meetings for 1990-91
{(Attachment 8). Note the March 4-8 time period we have identified for
KFMC to adopt recommendations for 1991 harvests.

(Del Robinscon): I encourage the Tech Team to review the constant
fractional marking of Kiamath basin hatchery fish done in the early
1980's, based on recommendations of Dave Hankin. That project ended for
jack of funds, but it might be worthy of a new start.

(Hike Morford): I have been promoting use of CPUE, because T think it
has merit for verifying stock size estimates, and detecting ancomalies in
ocean survival, like the apparent 19%C loss of fish. It doesn’t have to
be used every year. Second, some of us biologists feel natural stocks
are in trouble... and we see marking hatchery fish as 2z tool to target
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them for harvest. Let’s consider marking all California hatchery
stocks.

(Pat Higgins): I agree with Morford that the value of marking iz limited
if marking is done only in the Klamath. How about asking PFMC to
consider marking all hatchery fish cecastwide? This is being considered
for Golumbia stocks. I don't know how slsze to get out of the
threatenad/endangered quandary for natural stocks faced with mixed-
stock fisheries. At a recent Berkeley meeting, biologists asked for
targeting of natural fish stocks for recovery. I ask you to elevate
this to PFMC.

(Jim Johnson, QOregon Independent Trollers): We favor alternative 2 of
Amendment 10, Issue 2 (8ee Attachment 5). Our arguments include:

o A ceiling of 70,000 natural spawners counterbalances the floor of
35,000 that is now part of the Salmon Plan, Amendment 9.

o The present management procedures -- Amendment 9 -- allow excessive
escapements. Qcean fisheries have been harmed by big Klamath
chinook years.

o " 70,000 is well above the old rebuilding schedule objective of
45,000,
o There is no direct correlation between spawning escapement and

resulting recruitment in Klamath and Oregon coastal chinook stocks.

o An escapement ceiling is consistent with the Optimum Yield goal of
the Magnuson Act.

Dave Bitts, Humboldt Fishermen’s Marketing Asscciation:

o From yesterday’s discussion, it appears we will be asked again, in
1991, to forego harvest in order to provide high escapements that
will support an argument for high Trinity flows. I hope for
success In getting more flow, but point out we have not gotten the
water in the past.

Council action on 199! harvest manacement.

Decision on recommendations to PFMC on Amendment 10
{Bingham): I move to endorse Alternatiwve 2 of Issue 2.

Seconded.
Motion was defeated, with several no wvotes.

{Fullerton): We have no consensus on Amendment 10, and no recommendation

to PFMC,
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Direction to Tech Team (continued).

Q: Alan, compare marking with other methods of estimating abundance,
like carcass counts.

A: (Baracco): Any method will require expansion to an estimated total
abundance. To estimate total number of spawners, the best method to
increase confidence in the estimate is to increase the proportion of
fish that are observed. To estimate the ratic of hatchery and natural
f£ish in a run or harvest, the best method Is to increase the proporticn
of hatchery fish that are marked.

Q: (Wilkinson): Does this mean that estimates of spawning escapement
could be Improved by increasing the amount of field observation?
Presently, the proportion of spawning areas observed must be something
like one percent.

A: (Baracco): Most spawner estimates involve a mark/recapture expansion,
with marks applied at weirs and recovered from carcasses. The sample
size of observed fish is probably greater than one percent,

{McIsaac, Warrens): It would be premature to decide today on a specific
marking proposal for funding. We need more analysis, including
potential conflicts with other marking progranms.

(Fulierton): Considering the tvime frame for proposals for Trinity
Restoration funding, we can either act quickly to seek FY91 funding, or
put off action and consider FY92 funding.

(Bingham): Spring chinook marking has the advantages of being fairly
small scale, and contributing to a selective harvest using the Hoopa
weir. I would like to try for FY91 funding by taking preliminary steps
now. We can stop the process in January If the Tech Team report is not
promising.

(Fullerton): McIsaac and Warrens, tell us what concerns you want
addressed before we seek funding.

A: An estimate of marking mortality, and assurance there won't be
confusion with ongoing finclipping preograms in Oregon.

{(Baracco): There wouldn’t be any confusion in the ccean salmon data
collection system, because fin clips other than adipose clips are
ignored. The only data collected on ventral clips would be inriver.

(Masten): Again, I would like to see marking used to estimate ocean
harvest impacts on spring chinook.

{Baracco): We have estimates of that impact, based on cwtag raturns

-- see the report distributed to the XFMC last year by Arcata FAD
(Attachment 12 to the notes of the February 5-6, 1990 Council meeting).

{Bingham}: I move we proceed toward seeking funding for £fin clipping
spring chinook, on the assumption that objections and problems can he

resolved by teleconference or other form of Klamath Council discussion.
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{McIsaac): NHat’s motion seems intended to send a message to the
prospective funding agency. Let’s defer woting until we hsar about
other actlions needed for 1991 harvest management, some of which may have
higher priority for funding than would finclipping.

{Masten): I agree. Maybe improved hatchery operations would be a better
use of the funds.

(l.ane): The Trinity Restoration Preogram will also review Trinitvy
Hatchery operating procedures.

{(Marshall): Here’s an argument we have had for years:

o The net fishery should take more of those surplus hatchery
spring chinocok.
) Can’t do that until we insure there are no adverse effects on
depressed natural stocks.
o Tribes, why don’t you develop selective harvest methods to
take hatchery spring chinook?
Fin clipping hatchery spring chincok will allow us to do just that -- so

why are all these problems surfacing now, when we have a potential
funding source and a chance to finally procesd?

(Bingham): That is the intent of my motion: to proceed, dealing with
objections by telephone. If that doesn’t suffice, we can revisit the
subject in a January nmeeting.

(Masten): I am having trouble finding a reason to support marking --
Yurcks will not benefit,

(Marshall): Both tribes benefit from protecting natural spring stocks,
and from making more fish available for harvest,

At this point, the Tech Team was asked when their report on marking could be
made available, and whether straying to Rogue River might be a significant
fate of Trinity Batchery springs. Baracco responded the marking report can be
available the first of next year, and that it would not be efficient to
produce a separate, earlier report on marking springs.

Further discussion of marking springs:

Q: Tell us again how marking all hatchery spring chinocok will benefit
us.

A: {Baracco): We have some Iinformation on run size, and on size of the
natural component. Marking in 1991 would, beginning in the mid-907s,
provide us more information to distinguish the size and timing of
hatchery and natural runs,

Q: What about marking mortality? Aren’t there studies to estimate this?
{Baracco): Ventral fin clipping is an old, abandoned practice, and we

can report to you on mortality data from past years.

(HeIsaace): Cregon is in favor of making more selective harvest options
availablie., We are concerned, though, as to whether 100% clipping is
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worth the mortality. There are ventral clipping projects now, or .
recently, underway, and we would like the Tech Team to review fish
mortality of those,

Q: Gan you look at other kinds of marks, besides fin clips?
A: (Baracco): A lifelong, external mark is needed... I don’t know of anvy
other than fin clips.

(Baracco): About 10%L of the spring chinook production ar Trinity

Hatchery 1is adipose-clipped and cwtagged every vear -- about 100-200,000 <
fish. This provided much of the basis of the harvest and egcapement
estimates contained in the FWS report distributed to the Council last
Jaruary. Estimates of the natural component, and the hatchery/natural
propertions of the run, are based on field observations in spring

chinook spawning areas.

Q: Can marking of hatchery fish be used to segregate a weir harvest, to
select keepers? A: Yes.

(Baracco): If you wish, the Tech Team could review alternative
selective harvest methods.

Fullerton then called on McIsaac to expand on his concern -- responding to
Bingham’'s motion, which was still under discussion at this point -- that there
may be other needs for information-gathering that ars of higher priority than

marking spring chinock. .
(McIsaac): I request the Tech Team to provide the following reports:

o Feasibility of upgrading age composition estimates of Klamath
salmon runs, by increased scale collection and analysis beginning
with the 1990 fall run.

o Feasibility of genetic stock identification (GSI) of ocean catches,
particulariy in the XMZ, to improve estimates of Klamath
contribution rates. This should include a cost estimate.

o Evaluate the 50,000-fish escapement goal for natural-spawning fall
chinook in the Trinity (goal identified by Chuck Lane). Identify
the basis and rationale for that goal, and determine comsistency
with current harvest rate management goals, especially the 35,000-
spawner floor for naturally-spawning fish.

G: When can the Team respond to these requests?
A: (Baracco): In about a year.

Discussion of the proposal to sample more scales for improved age composition
estimates:

(Wilkinson): Scale sampling is an opportunity for local participation.
Anglers and netters could provide scales from the river catch.



(Fullerton): As long as a statistically valid sampling procedure is
followed.

(Melsaac) I understand that blolegists are getting their hands on many
fish now, but scales not being taken...an opportunity being misszed.
Better age composition data would lead to better forecasting capabilivy.

Q: Would secales allow natural and hatchery fish to be distinguished?
{Baracce): Yes, in some cases.

{Bingham): I see no conflict between McIsaac's proposals and my motion.
All these things should get dene. GS8I, for example, is already
underway. Don, what other means would you use to provide for a
selective fishery in the river?

{(McIsaac): Perhaps scales of £ish captured in the weir would distinguish
thelr origin.

(Masten): If scale analysis, or G3I tissue analysis, could identify run
timing differences, that could help our fishery. I would need the
recommendation of the Tech Team before concurring in large-scale fin
clipping.

(Bingham): I don’t think your idea is realistic. Identification of fish
in a selective fishery must be iInstantaneous. Would you keep a
microscope at the welr to examine scales?

{(Warrens): How about speeding up the process by getting information from
ODFW to the Tech Team as fast as possible? This would include clipping
mortality estimates, and potential conflicts with ODFW clipping
programs. Since this doesn’t seem feasible, I propose to amend
Bingham’s motion to aim for FY92 funding, rather than FY%1. (This
proposed amendment died for lack of a second.)

(Pat Higgins): Is it feasible to fish a weir for spring chinook, which
pass through the lower river when water flow is high?

(Fullerton}: It appears we can't get the Tech Team report on marking
before January. Is that too late for ¥Y91 funding?

{Chuck Lane): Probably so, but a well-justified proposal submitted for
next year’s funding has a better chance than a hastily-prepared proposal
for FY91.

(Ronnie Pierce): For the purpose of identifying timing of hatchery and
natural runs, scale analysis should suffice.

Fullerton called for a Council vote on Bingham’s motion (to proceed toward

seeking funding for f£in clipping spring chinook). Motion failed.
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Other discussion of Tech Team assignments:

(Jerry Barnes): The Team could develop McIsaac’s requests into detailed
proposals, then give those back to you at the January meeting to see if
those are what the Council wants.

(Fullerton): Regarding analysis of the 50,000-spawner goal for the
Trinity, it seems like several different Trinity escapement goals have
been tossed around in this meeting.

{(Baracco) See the Team’s 1986 report on escapement needs for analysis of
all this.

{(Warrens): I opposed Nat’s motion because I think more time is needed to
develop a marking proposal. I move we prepare such a proposal, as soon
as feasible, seeking FY1992 funding, from the Trinity Restoration
Program, for spring chinook marking at Trinity Hatchery. Later, Frank
restated the motion as: Allow adequate time for analysis and a well-
prepared proposal for submittal for FY$2 funding.

Q: ¥You would request the Tech Team to provide information for an FY92
proposal? A: Yes.

Motion seconded.

Discussion of Warrens motion:

(Marshall): I support the motion, but am still puzzled as to why we are
30 cautious about supporting marking of hatchery fish, when it is
identified as an optien in ocur draft strategic plan.

The motion passed, unanimously.
Fedkedededrdededodooinioinirioioioledrdodnicoirieiolodoieieloieledeloleiooiedokoiedede e R ieofoloeokeiedokedededodedodedeiedodede dede de

Other assignments to the Tech Team:

Bingham): The draft plan for the Xlamath Fishery Restoration Program
raises concerns about the effect of early chincok releases from Iron
Gate Hatchery on stock abundance. I would like the Tech Team to
investigate this question. Putting the assignment more positively, I
ask the Team to examine the potential for improving hatchery performance
by changing release schedules.

(Baracco): I suggest the assignment be limited to obtaining, from CDFG,
a detailed description of their release schedules and practices. The
Tech Team doesn’t have the expertise to evaluate such information, or to

make suggestions for changes.
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(Bayden): What about marking falls?
(Fullerton): The only instruction to the Tech Team as of now is to
prepare a justification for a spring chinook marking propesal.
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{Hayden}: After we get thelr raport, why don’t we consider marking some
falls in the spring of 1991, in March?

{Baracco): Springs and falls are released about the same time, so
marking would be about the same time.

Discussion of Tech Team work reguested by McIsaac:
{Fullerton): Do we have a motion on Mclsaac’s requests?
{McIsaac): I withdraw my request for analysis of the Trinity escapement
goal If that analysis 1s already available elsewhere.
(Barnes): The 1986 report examines escapement neseds for currvent habltat

capacity, but 1t doesn’'t speak to the 50,000 goal.

(McIsaac): In that case, I move we assign the Tech Team to prepare:

o A preposal for more intense scale sampling.

o A proposal/report on costs and other logistics for implementing GSI
in the KMZ and adjacent areas... boundaries at the discretion of
the Teamn.

o & review of the quality or value of the 50,000-fish escapement

goal alluded to yesterday.

(McIsaac): I move we ask the Team to prepare, by January 1991, proposals
for the first two items, and a short analysis of the 30,000-fish goal.

The motion was seconded, and passed unanimously.
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Discussion of KIMC funding needs (Iverson).

Funding available to the Klamath Field 0ffice for FY1991l was not known at the
time of the Council meeting. Subsequently, we learned that FY91 funding will
be very close to the FY$0 level. The budget for Xlamath Field Office
operation in FY91 (8262,000) includes about $71,000 in travel and staff labor
for support of the Klamath Council, which Is about the same as last fiscal
vear. We don’t have funds budgeted for any major Increase in Council
activities, such as a stepped-up long-range planning effort.

Discussion:

(Fullerton}): I envision about three special meetings for public comment
on the harvest management plan.

(Naylor): There will be a production cost to get a fair number of plan
copiles published and distributed.
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Report on the gcean-estuary symposium and coho/chineok workshop (Barnes).

Jerry reported favoerably on thase well-attended meetings (sse Attachment 9).

A highlight of the symposium was a panel discussion of XKlamath fishery
management f£rom the perspectives of several user group representatives. The
workshop, organized at the reguest of the Klamath Council, will vield a
proceedings before the end of this year, and coples will be distributed to the
Council. Proceedings of the symposium will be available for purchase at a
later date.

Other new business:

(Masten): To reduce the chance of major errors getting out in the Council
minutes, copies of draft minutes should go to Council members a week or so
before general discribution, so they may call in any corrections to Klamath
Fleld Office. Hearing no objections, Mr., Fullerton directed that this be
done.
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(Wilkinson): John Wilson is nominated as the Oregon troller representative to
the Technical Advisory Team, replacing Scott Boley. Mr. Wilson is a fisherman
and farmer, holds a degree in geography, and is active in volunteer fish
restoration efforts on the southern Oregon coast. Hearing no objections, Mr.
Fullerton approved the appointment.
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Del Robinson introduced Brian Gates, acting project lsader of the Coastal
Califormia Fishery Resources Office (formerly Arcata Fisheries Assistance
Office). Brian transferred recently from Vancouver, Washington.

Discussion of the next meetine(s).

Fullerton explained the draft long-range plan would be edited by the National
¥arine Fisheries Sarvice planning staff in La Jolla, then sent to the Klamath
Council for review. When acceptable, the plan would be ready for public
review, inciuding public hearings. Other business for a January meeting could
include:

o Review of 1991 harvest management plans.
o Reports on final estimates of 1990 harvests
o Report on Klamath f£all chinook escapement estimates (the

"megatable™).
o Review of the Tech Team report, discussed earlier today.
Agenda items for subsequent meetings would include review of the PFMC stock
projections for 1991, which will be awvailable about the end of January; and
Council recommendations on 1991 harvest regulations, which should be provided

to FFHMC and other agencies by March.
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It was decided that the edited long-range plan would be mailed to Council
members in advance of a January meeting, for final approval prior to public
review, Thus, the first public hearing on the plan would take place some tinme

later.

Dates and location for the next Council meeting were identified as Januvary

10-11, 1991, in EBureka.
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At this point, the Council meeting was adjourned.
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Attendance Roster,

ATTACHMENT 1

KLAMATH FISHERY MAMAGEMENT COUNCIL

Novembey 1-2, 1990 in Fureka, Ca.

Mapagement Council Members

Nat Bingham
Virginia Bostwick

E. €. Fullerton{Chair)

Robert Hayden
C.L. Marshall

California Commercial Salmon Fishing Industry
HKlamath In-River Sport Fishery

National Marine Fisheries Service

California Ocean Sport Fishery

Hoopa Valley Tribal Council

Bonald McIsaac for James Martin  Oregon Department of Fish & Wildlife

Sugan Masten
A.E. Naylor

Non-Hoopa Indians Residing in Klamath Area
California Department of Fish & Game

Karole Overberg for Lisle Reed TU.S. Department of the Interior

Frank Warrens
Keith Wilkinson

Others Atrending

Alan Baracco
Jerry Barnes
Perge Birk

Dave Bitts
Yvonne Bones
Harleigh Calame
Brian Cates
John Coon

W.i. Duncan

Lloyd Gillham, III

Richard Haberman
Pat Higgins

Leaf Hillman

Ron Iverson

Jim Johnson
Chuck Lane

Bill Leavitt
Terry Lincoln
Michael Maazhs
Mary MeQuillen
Mike Morford
Ronnie Pierce
Gene Schnell
Steve Suagee

Del Robinson
Mollie Ruud

Jim Waldvogel
Tricia Whitehouse
David Wills
Paula Yoon

Pacific Fishery Management Council
Oregon Commercial Salmon Fishing Industry



ATTACHMENT 2

KLAMATH FISHERY MANAGEMENT COUNCIL
MEETTING AGENDA

Hovember 1. 1990

9:30 Convene. Review and approval of minutes and agenda,
9:45 Long-range planning (Chairman).
o Next steps in completing the Council’s harves:t plan.

00 Further refinements:
Refinement of the options field.
Findings of fact, background information.
Operational planning.
Environmental assessment.
oo  Procedure for public /agency review:
Publicity/public notice.
Length of review pericd.
Process for responding to comments,

o} Task Force Restoration Program plan.
o0 Report on status (Wilkinson).
fa¥el Discussion of how to relate, meld, synergize the two plans.

o Public comment on long-range planning.
. o Council decisions on how to proceed with planning.
Noon Lunch
1:13 Recontvene. Annual harvest management process,
o Review of 1990 fisheries and harvest management issues (Technical

Advisory Team chair).

oo  Ocean troll fishery.

o0  KMZ sport fishery.

oo Spring and fall chinook net harvests.
oo River sport salmon fishery.

o Council discussion of 1990 harvest management (Council chalirman).
3:00 Break
3:15 Recornrvene, Begin planning for 1991 harvest management.
° Establishing the appropriate role of the Council in reviewing
harvest management plans and related harvest proposals.

00 Statement of the issue (Naylor).
oo Council discussion {(Chair).

o PFMC Tenth Amendment process.
oo Statement of the issue (John Coon).
go  Tech Team analysis of alternatives for modifyving the Klamath
. fall chinoock escapement goal.
00 Council discussioen.

5:00 Adjourn.



November 2, 1990

8:00 a.m, Convene. Begin planning for 1991 harvest mansgement {continued).

16:00

16:15

11:00

Noon

1:15

2:15

2:30

2:45

3:15

0 Tech Team report on proposed new management tools or modeling
assumptions, and their utility for the 1991 season,
oo Hatchery marking.
o0 Changes in minimum size regulations.
oo  CHUE in the Fort Bragg chinook fishery.
oo Age 3 vulnerability factor In net fishery.
oo  Repert on coho and spring chinook,
00 Other.

Break

Reconvene. Council discussion of Tech Team report,

Public comment on 1991 harvest management, or other topics.
Lunch

Recomvene. Council action on 1991 harvest management.

o Decision on process for review of harvest management plans, and
direction to agencies for submittal of plans.

o Decision on recommendations to PFMC on Amendment 10.

o Direction to Tech Team on additicnal information or analyses
needed for 1991 management,

Discussion of KFMC fﬁnding needs, 19%1 and beyond (Iversocon)

o Funding constraints.

o Funding needs for long-range plan development.
o Other funding needs.

Report on the ocean/estuary symposium and coho/chinook workshop (TAT
chalr) .

Other new business.
Discussion of next meeting.

Adjourn.




ATTACHMENT 3

7. Allocation sStrategies

18. Establish a two-tiered allocation system: 1)
Determine minimum needs for each user group; 2)
Allocate the remaining harvestable surplus te optimize
the social and econonic benefits in a falr and

equitable manner as determined by the KFMC
(Martin)

The intent of the allocation strategy would be to meet minimum
needs for each user group first. These needs will be determined
by the KFMC based on information and justifying rationale
supplied by the user groups. A balance in meeting minimum needs
will be ensured by a full public review of rationale with all
parties and input from the public.

If additional harvestable surplus exists after meeting the
minimum needs of all user groups, the surplus will be added to
users' allocations based on a strategy to optimize social and
economic benefits. The KFMC will determine the optimization
strateqgy based on social and economic impacts analysis, input
from the user group and agency/tribal representatives, input from
the general public and will be ceonsistent with the standards of
the Magnuson Act, other applicable federal, state, and tribal
laws. The allocation strategy must be deemed by the KFMC as fair

and equitable.

(This attachment is provided te show original language used for Optiom 18.)
Excerpt from the Strategic Plan, Draft of Oct 3, 1990.
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7. Allocation Strategies
18. Establish a two-tiered allcocation system:

(1) Pursuant te their trust responsibilities to
Indian tribes, federal agencies on the KFMC,
in coordination with tribal representatives,
shall establish the harvest share allocable to
tribal reserved fishing rights, based on an
understanding of current and developing tribal
requirements;

(2) Allccate remaining allocable harvest among
remaining user groups to optimize social and
economic benefits in a fair and equitable
manner as determined by the KFMC.

Indian tribes are not simply user groups exercising a
privilege to harvest anadromous fish, but are (1) heolders of
federally protected rights to fish within the Hoopa Valley and
Yurok Reservations, and (2) independent sovereign governments with
substantial regulatory authority over the fishery within their
jurisdictions. All agencies of the United States owe a trust duty
under federal law to manage fishery resources in a way that
maximizes the benefits of reserved tribal rights to fish and to the
instream flows necessary to make those rights meaningful. The
first tier proposed above simply recognizes and implements these
principles, and would provide a methed to curtail +he current
fragmented approach to fishery and water managamant.

The allccable harvest share remaining after meeting federal
ocbligations to protect tribal interests will be allocated equitably
ameng all other user groups, with the goal of first meeting the
minimum needs of those user groups, based on information and

justifications presentad by the user groups. Balance in meeting
those needs will be insurad by full public review of user group
justifications.



ATTACHMENT 4b

POSITION STATEMENT OF THE
HOOPA VALLEY TRIBE
IN OPPOSITION TO PROPOSED AMENDMENT TEN

Amendment Ten proposes to allocate to harvest a portion of the
stocks reserved to escapement under the Harvest Sharing Agreement.
At the same time, the escapement geal of the Congressionally
mandated Trinity Restoration Program, and of the FWS Trinity Flow
Evaluation Study, which was mandated by the Secretary of +he
Interior in 1981 as an aspect of the federal trust duty to the
Hoopa Valley and Yurck Tribes, is at least 50,000 natural spawners
in the Trinity River. Amendment Ten would work at cross purposes
with Trinity escapement goals and would jeopardize Trinity
restoration and study efforts. It is another example of the
fragmented fishery and water management that disproportionately
impacts the Klamath-~Trinity basin in general and tribal rights in
particular. For these reasons, the Hoopa Valley Tribe oppcses
Amendment Ten and supports retention of the current escapement
provisions of the Harvest Sharing Agreement.

Hoopa and Yurok fishing and instream water rights have been
extensively addressed in a 1981 Secretarial Issue Document {8ID),
which established the Interior Department's current policy for
management of Trinity streamflows by the Bureau of Reclamation's
Trinity River Division dams. The 1981 SID recognizes these tribal
rights and the overriding federal obligation to administer those
rights exclusively for the benefit of the tribes. The strong
statement in support of tribal rights and federal duties, found in
the narrative portion of the 1981 SID, is the law of the agency.

The Hoopa Valley Tribe has, however, filed a formal
administrative appeal with Secretary Lujan challenging the "dry"
and "critically dry" year provisions of the 1881 SID, which purport
to aurtheorize substantial streamflow reductions in drought years,
as inconsistent with the law and policy of the Interior Department
as set forth in the narrative text of the 1981 SID. The KFMC,
PFMC, and the Trinity River Task Force have all sent letters of
concern to Secretary Lujan supporting reforms in Trinity stresamflow
policy along the lines advocated by the Tribe as a matter of its
federally protected rights.

In the attached letters to the Hoopa Valley Tribe and to
Senator Daniel Inouye, Secretary Lujan confirms that during the
winter of 1990-91, the Assistant Secretary for Fish and Wildlirfe
and Parks will be reviewing current Trinity streamflow policy to

HOGCPA VALLEY TRIBE'S STATEMENT
IN OPPOSITION TO AMENDMENT TEN
NOVEMBER 1, 1880

PAGE 1



determine whether drought year resductions in Trinity streamflows
should be permitted to continue. The Tribe is advised that FWS
will be recommending that the provisions for drought year Trinity
streanflow reductions be deleted from the 1981 5ID.

All fishery management agenciles and user groups should
welcome, and continue to advocate, these much needed reforms in
Trinity streamflow policy. Adoption of Amendment Ten would work
against the Trinity fishery restoration and study efforts that are
dependent on streamlfow policy reform.

—t

HOOPA VALLEY TRIBE'S STATEMENT
IN OPPQOSITION TC AMENDMENT TEN
NOVEMBER 1, 1830
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SECRETARIAL ISSULT DOCUMENT

TRINITY RIVER

vy

ISHEERY MITICATION

{r. LNTRODUCTION

ehis SID comcerms che operation of the Trimisy River f«‘iVi«Siﬂf- f the Canzral
i £ g =
yalley froject California. ince completioz of the Divisi cver 207

of the mean rua f of the Irinity wacershed adove Lewlstom 332‘51 nas been
diyerted to the Sacraments watarshed for agrizuloural, bydrselectric, and
gther uses. This diversion has beenm accompanied by a severe declina ia
gnadrosous fish runs in the Trinmt t7 and Klamarh 2ivers. AL L3sus ars zhe
quantity of water to be diverted and the quantiiy to be allowed s flow
througn 1:s natural course f{or preservation and echancement of znadromous
#ish runs oun t2e Trinity and Klamach Rvers. Laad Agsiszant Secretary for
this SID i3 the Assigtant Secretary - Indian Affairs because of the
faderal trust -espanaihili: t9 protect the fishing rights of the Hupa and
Turok tribes of the Hoopa Valley Indian Reservacion.

This SID i3 a revision of a draft SID on the same subjiect distributed for
regview on Jasuary 8, 1980.  Review of the eariier SID resulted i~ 2
dacision by tne Secratary, recorded {n 2 memorandum dated April 18, 1280

ool

(See Appendix 10 in the EIS), to increase releases from Lewiston Dam inz
the Trinity River during the currant year (through April 30, 1981) and to
prepare an emvirsnmental izmact sctatement (EIS) prior w0 & decision by the
Sacrerary on a permanent commituent of water far Trinity River Flows, The
Tish and Wildlife Service (FWS) was directed zo be tne lead agency far the.
8IS, wicth the Bureau of Indfan Affairs (314) and the Water and Pover
Resources Servicas (WPRS) directed to sct as cooperating agencies. The
draft IIS wvas released to che public om August 29, the comment period
tlosed on October 17, the fimal IIS wag filed with zhe Eovircozenczal

Protazccion Agency on Decemper 5, and a notice of availahilisT was sub-
lished “n :=e Federal Ragister cuz Decemper LI, Ths fizmal IIZ Is atzazzed
to this S5I0. This 31D comstitutes the racori of decisicn far the IS,
3ecause zost of the information coutaimed iz the previcus draft SID

Bas been incorporazed Isto the EIS, the discussion iz the present SID
has been substantially condensed.

)A.

The fizal ZIS discusses eight alterzmatives, izcluding the "zo actien”
alternariva. Cue of these, Altermative 4c, L3 identified as the proposad
actiocn. To ing distribution of thdis 3$ID in drafi forz on December 1§
5 aza WFRS
T

x
|

L]

1980, WS zpg W entersd 11L0 an agreement, through which hoth agencies
express a prefersuce £0r 3 modifisd versicn of Altermactive 4¢. A copy of

the agraemen:z 45 attached io this SID. The primary purpose of the agree-
2ot 1s to aid In tne implementaticn of Altermative 4c, iz the event :hat
the Secrazary selects that alternative. The agreement contamplates a
twaelve vear s:zudy reried during which, ‘2 order to ccmplemen:s Ingreased

3tream Ilows, az overall fish and wildlifs management plan would be izplew-
féﬁta‘ad ¥ 2he =mexmber agenciss af the Trizmicy River 2asin Fish and WLldlils
lask Force, 311 zf the alternatives, except co acticn, assume that such
2 plan ts {mprove habizat would be impleze entad, Towever, ooly the modifiad
4 speciliias that Ihe dacision wmade based en this SID will be veviewed az
a future czzs, i.2., 12 years alter igplementatico.



II 3ACKGROWND

-

A, HUPA D YUROK FISAING RICHTS
For nundreds of years che Hupa, Katok, and Yurok Iodiza tribes nave resiced
along the Trinity and Klamacn Rivers and their tributaries and have
ueilized the IiShery ia tne practice of their relizion, in barter, ssd aa
th and status and zhe

a primzizal 1904 source. The achievemen: of weal

t i enterprize ware vital aspects of the rradisicaal cultures of
these trifes, and thase aspects of culture were largely hased upon the
abundacce of salmom. To protect fundamental cribal rights, {ncluding
ucillization of the fishery, Fedaral reservations were created dyrs
1835-1891 period pursuan: 0 Congressional authorizy. (See Saectis
and D5.3 of the EI15,)

Secrerarial responsibilities regarding tribal fishing righcs and tribal

entitlenent ©o vater o provide a viabla fizshery have been exrensively

outlized 13 a memorandum dated Marcn 14, 1979, from the Associate
Solicizer, Division of Indian Affairs to the Assiscant fecretary - Indiun
ffairs, This cemorandum states, im part:

"It has been clearly established ‘n the courts that an important
'Iadian purpose’ for the creation of boch the ilzitial reservatic
and the subsequent extensicn was to reserve te the tribes cceupys
izng the reservazion the right to take fish from the Klamath angd
Triniiy Rivers. Masez v. Armert, 412 U.S. 431 (1973); Armerc v,
5 GLll Nets, 43 cal, APp.Jdd 439 (1375); Domanue v. Justics Cours,

1S Cal. 4pp.3d $57 (1371,

"It i3 also well e3tablished that when faderal reservarions are
created pursuant 1o Congressiomal authorisy, zhe Federal Governmens

reserves tie use of such water as may be necessary Ior the purposss
for wnich :Re reservazisn wap crzated, Wimters v. United Srares.
207 U.3. 584 (1908); arizcna v. Califermis. 05 0T oud (3683,
Cappaert v, Upitad States, 426 U.S. .28 {1378}, zitad Stazesz v,
New texico, 98 S, C:. 3012 (1978).

¢ to the water oeed

ribal asssets, woich zhe S
an obligaticn as trustae ta manage for the bhemefi: of < ites
trustes has a duty e exercise such care and skill as a person ci
erdinary prudencs would exercise in dealing with nis or
Properiy. Zestatement (Secamd) of Trusts (1359) (neres
Sec. 74. This oolizaticm imciuces both duty o p
CTusSt assets and to make thesm productive. Trusts 5

"Bota the toibal Ti3his to fish and
tishing rizhte seaningful are or

s ac. lI. The moat
fupdamental duty of tha tTustee, however, is loyalty to the bemeficiary
The tristes zust adadnister toust assets solelv iz the izterescs nf

. * ‘,‘ -ﬂ_ = .-
the oemeliciary. Trusts Sec. 170,

"These basic zrincizles of srust law have beea azplied in recen: vears
in tae context of federal Indian law by the United Szates Supreme
Court, laoited Statas v, u som, 412 U.3., 392 (1373}, 9y the federzl
trial court thnat nas tne Zoppa Valley Indiaz Reservation within i:s
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a3 trustee,
";§§Sacra:ar? may DOT abrogate these rights asven Lf the bepmefi:

_eausa the Yurok Tribe,
mjgﬁx, has no orzanized try

dfgtrice,

dancnesrer Rand of Prmg

W eupp. 1238 (N.D. Cal. 1373y,
. - .golving Indians living on

B, Unired States, 530
»
Sdiscrict court for th

'the Indian reservation

=

b

ZE Indian use, Prramid lake Pafuse

-

£
ne D
" Dapartzment opetating crd

indians v, Ugized 5:tat
¥ tne Court of Claizms 13 a4 case
rasarvation, CZoast ladian Compunitw
t. CL. 1977), and by the federal
f Columbia with respect o Iatarior
a dam that diverts water away from
1s needed o preserve fiszh stocks for
Tibe of Iadiansg v, Mortenm, 354 7.

24
13
Z

waa

n“i':gzsup?a 252 (D. D.C. 1373)."°

el O . . :
cgumparize, the Bupa and Yurok Indians have rights to fish from the

ity and Klamath Rivers and o adequate watar o make

flshts weaningful.

§

their shing

o
These rights arse tribal sssets which the Secretary,
has an obligation to canage for the benefit of the t-ibes,
To a

ion of the public from sueh an abrogation would be greater than the

“.1ass to.the Indiars,
e

ma 1977 the Department has been vagulatinog Indian fishing oz the Hoopa

Yallay Reservaticn in order
wtad Stanes Sugz‘:e:mg: Caurs:

tspsllate court iz Arnets -,

L0 consarve the fish resources. In 1376, tha
decliced to review the decision of 2 Califor=ia
3 G111 ¥ers zhat the State of Californizs could

3df. regulace Indian fishing

vas not possible.

T N
th8 Intericr Department used irs regulatary authorizs
_Tation of the fishery on which the Indfanag of that resgervation depend. In

ou tie Hoopa Valley Indian Reservaticn. Be-

“nich shares the reservation with the Hoopa Valley
Sal governmment, tribal regulaticn of the fishery
Since neither stata nor tribal ragulaticn vas poessible,

0 assure the presere

z £ -
3, eiforts to gniorce.taese regulacions mer with bitter and scmetimes

violear rasistence.
ia-

lavyars for tne Iadian fishers.
+

reguilations, ¢

#ffacting the fishery resuic

feem th
previde only a small degree

Prosacuticas iz the Cour: of Indiaz Offenses were vigorously defanded bv
Attorneys challenged the validizy of the
iing laanguage iz the preamble stating that 3 zmajor prablex
p 5 Irom the substantial diversicas of water
Irinicy River and thart "regulation of the Indian fishery will
of protection for this resource.” Dafemse
itiorueys argued that the Department has a trust oblizatioa 2z halt oches
r T burden

. e 4 w b - :
Wr2ats to the fishery rather tRas placing the entire comservatico

92 the Indians,
fakan with respect to such

The Departmpn: decided that fzmedizzs zctiom had to bhe
oo A threats because of their potentdi

8I0y the resource in 2 shers time,
ton of their fishing was needed

to totally
The Indians were ¢old thaz ragula-
“¢ give the Depart=ent :the time {: aeedead

t¢ deal wizh the other preoclens,

183 regulations curren 3
PATRLL the taking of fish
Yeuse of tna declize in

-

familts ¢n
gé%hiﬂs ean be Lifted, thenm
2.f2alized by the Hupa and
-1llustrate zhe potenziz!

. puaEEe 1
t ; =0 tae state of tha rescurse, do not sermi s
qing of figp for coemmercial pursoses., of the i
such ingreases i

-

-

értecz, which were promulgated in Marehr
T subsistence and caremonpial
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sropased action would allow I[adians to cateh asm addicionmal 10,250 saimon
pax year. Approxizazely 5,700 to 4,700 would be required to restore che
gripes to toe -avel of figh of Norctn Fork Trimity River crigin that were
ﬁi,tarical%? narvestac Ior subsistence needs. approximactely 1,560 to
§,550 would theo be §vail&ble for commercial purposas. The econcomic
vanefits would depend on how the £ish were markeced.

At

ﬁ%»subsaaﬂtiai economic benefits would telp to improve the qualizy of 1L
en.the reservation, whers unexployment i3 between 17 and 45 percant aad the
par caplta income is less than half the pazicnal average (see Section C.7
of the EIS). Ferhaps more important tham ecomomic benefits would be cultural
pepefits to tae tribes Lf :the fishery <3 restored. Regardless of whether

ths ban on commercial fishing is lifrad, the flshery could provide for

xire of the subsistence needs of tribal mempers. For tribal members faced
vith the choice of leaving the reservacisn to gaic employment or remaining
onrthe reservarion vhere employment opportunities are few but family and
cultural ties are strong, the restoration of the fishery would likely

result io more tribal zembers choosing to stay on the reservation, ia

sffecz, practicing "nature banking" i3 described in the EIS (EIS, p. C7-8),
If.t2e natural resource base of the reservation substaotially comtributas

to. the subsistence needs of tribal zempers, and if providing for
tence eeds s dome In ways which are part of the tribes' culrura
tradiiions, such as harvesting saloonm, them the culzures of the ¢
vill be more resilient in reactinmg to outside forces of culiural change.

£4
£7.

3. TRINIZTY RIVER DIVISION

As early as 1931 the water development potential of the upper Trizity River
vas recognized. Plans for diverszicns ta the Central Valley were fzrmulated
48 part of the Califormia State Water Plam. With the strong urging of Ih
State of Califormia, the U.3. dureau of Reclamatizn (cow WPRS) released
prelizizary plans for develomm
Yalley Prciecz (CVP), and ia 1955 tna Triniey River Divisio
vas Coagressispally authors b
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The Secrezary has authorizy under =

of £ish resources and habitar ang oT
The =andate that zhe oparatiosn of =h
CYP features to achieve i fullest, most benef:

y Biver Act o mirtizaze losses
T

lategrated with ozher
ial, and zost zeomomic
o 2, which statas:
"Provided, that the Secretary 1is authorized and directad o adopt
dppropriate measures tu insure the preservaticn and propagation of
fish and wildlife, izciuding, but mor limized to the maintenance o
> 5

S ‘:
£ mer £ oy - .
the flow of ;ha Trinity River below the diversicn poinr at znor less
than cne nundred and f£ifty cubiz faar rer second Ior the months of

July chrougn Novemper , , , . *
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Recent gpinicas of DOI's Regiosoal
T&ports of the Commissioner o

Fequirement of this provisc,
9114ty 1 the april 1

in Sacramenziz and earl
acknowiedge the mandac
ry has ackaowledged shis
nctad eariisrz,
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dar Trisicy Biver water flowing down the Sacrameants Rive
=14 be & benefil siace Sacramento River wacer - atures teng Lo be
salov optizmal 0T salmon at that time. 3Some additional minor benefit
guld accrue I3 reduced pumping {n the Sacramento-San Joaquin Delza, where
f’apmg operat.ous Sz tae CVP and the State Water Project have had massive
sdverse impacts ow both fish and wildlife.

T Lo spring

nz the sconowmis zearit of
ne tradiziopal benefit/cos
is EIS is not appropriate.

fgiis to e noted t’::a;:, for the purpose of judgli
‘the propesed course of actios, application of t
falysis to the resource problem addrassed in t
providing greater flows to the Trinicy RUver bae
gwcmpensazizn zeasurz, which 1s a featurs of the Trinity River Divisiocn
mpt subject IO 3 separate benmefit/cost analysig. lMoreover, as observed atz
thg cutset, therz are respousibiliriea arising from congressional znact-
pears, which are augmented by the federal trust responsibility to the Hupa
aad Turok tribes, that compel restoration of zhe river's salmon and sceel-
hasd resources to pre—project levels,

¥



1. izﬁ‘ﬁﬁi}‘acm«ftﬁ: annual rzie2sesin all years {(no actian
’ alternative)
2. 215,000 acre-feet annual reiszses in all yoars
JER——
Ja. 287,000 acrz-fest annual reisases in ajl Y2aArs
—
3b. 237,000 acre-feet annual reiszces i1 normal wazes v23rs .
' . with reduction to 120,500 acra-fest in ary and critically ‘
dry years
ta. 353,000 acre-fzet annual relszse in all years
th. 330,500 acre-feet raleasa in nermal water years with
P 4 B - . ..
fecuction 1o 120,500 aca-i2at in dry and criticaly dry
vears
Lol . hd H -
ke, 340,300 acre-feet annual relsase in normal years; Z205.00C
= acra-feet dry years; 146,000 acra-feet critically 2ry
years
Moaified WPRS will allocate CVP yieid 52 that relezses can Sa Talntaines
— be, * at 340,000acre-famr annually in normal years, FW'S wiil preszrs :
detailed sTudy plan 10 assass the resyits of habitar arc waterster
restorarion. Prior 1o completian of the plan, relezses 23] Sa
287,000 acre-fest. Raleases wili 5s incremantally increased =2
360,000 acre-feer as hahitat zac watershec TEsSIoratisn measures
are implemented. In dry years, releases will oe 225,000 acre-iae:
185,000 acra-fast in critically drv vaazrs,
* {It s understood that Ao water 2lisgatad 1o the {ismers
undar this agresment may e sermanently aliczzrag ior
any other purpose until the resart provicded for inoparagraan

(3) of the 12/30/20 Mamacan

dum of Agreement Sas
been acted on by the Secretary., ‘

Ld, 360,200 acre-faer annua! ralszse in 2]] rears untid Tinerim
water” Is exhausiod; theresiisr, same raisases as Ljze--
native 4e,

1
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Agr:z er: Jetseen the

G.5. Tlsh and Wildlife Saerwvice
and the
Watar and Power Resoursps Sevvios
for

ua::“g Increased Strazan flows
nity Division,
i

mis agreement is lntended to affirm the commizrmant of the Fisk a
¢f1élife Service (Fw3) and the Vater and Power Rasources Servi-a (WPRS
to work cooperatively To halt further fisherv declines an2 zo aagiﬁ
tffeczive resioTation In che Trinity River. It is consistent wizt
tongressional inzenc La avthsrizing the Trinizy River Division, C
falley Project (CV?P), California,

8 ] 't
¥
3
fL
f‘ s
o o

E‘a
tuam
oot

mis agreement togecther wich & Lnvironmental Izpac: Statemen
the panagement of Trindicy River flows {s availabla for conside
the Secrecrary in reaching a deci sion on Triniry River flows.
greensn is dave‘c;eﬁ in recogniticn and suppors of the Trinmd W
Jasin Fish and Wildlife Task Torce {;asx force) and its goals and
ebjeccives of restoration of salmon and steelhsad resources in tha
frinizy River 3asin. It reflec:s a re:cgné ion thar alchough iz weuld
be desirable Co sustain environzmental values through high releases to
the_Trinicy River in all years, there are compelling nesds and uses
sutside of the dasin for warer and Fower wnich require a reasonzble
tooprozise between water export and instraan relezses=-~especially i:
vatez-short years. It 1s suspected thar the flows to be releasas in drv

ied crictically dry years may be insuificient ro support desirable lavels
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¢f sal=on and stzeslhead habizas:. However, the flows zo %e allzcared f:-
dry and crirically dry years vill help to alleow habirar below Lawiscan

Paz to be waintained at levels at least c“mparable o those which would
Jave existed during dry and crizically dry years in the absencz of the
project.  FW3 will carefully assess the rflows provided under this agrassan:
W derermine their efisciiveness g =aime ining favorable instraaz

Wedizal condizions, and will aise fetarzine what ==nageTent oprions are
Wvallapie fov codpensating for tezporary racucctic=s in fichery hasicac
durdng dry and cricically drv tears. ’

Thersfore, iz is muzually agread as *a*aow5'

(1) WPRS will allocate CV? vield-so the ralezses below Lewiszon

Dam for
£ + - - . ) . A . -
fishery preservazion and p:a;agawlqn can e =zintained at 3%0,CCC
acre~faet annually in all buzg drv snd riciezll dry wacter Vears
w“hen the release shall be 225,000 and 140,002 ac'a—'ee:,. aspactival
Dry and critically dry vears will be basad on Shasta “aka iniliows

Crisy ically drr years shall mea2n anv yzar in wnich eithar of the follziinm
®ondirions exiscs:

L4

{l) The ¢ - rod -;p"uvai imFY e P - [P £ e
. torecasted aag ~allow to Shasta Lake faor the surreng we:zr
s equal to or less than three million two humdred thousznd (3,200, 00

{13
O
]
ot
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Dry vears sha.l =22n any year cthat the foracasced natural fnflow
:$nasca Lake is less than four w=illion (4,000,000) acre-fas: and n

scre-feer 43 such forecasc {s my

de by “PRS on or hafasre Fehryuawvy 13
and reviewed as frequently therpafear as cendizions and informziios

warrant: orv

The total accumulared actual defiziencies below faur =1114an
(4,000,000) acre~feet in tha Pricr water year or series of $uctess L.
prior wacer years each of which has {nflows of la2ss than feur
million (4,000,000) acre-feec, together with the forecasted defis<
for the current water year, exceed eizht hundred thousand (800,000
aore-fasc.

¥ &
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-of tne above conditions exiscs,

fhese definitions are consistenr with the d
power contract with Pacific Gas and flecr-
sWater service contraces. Applying thesa de
‘years of record would resul:z ipn 12 percent
iry and 9 percent baing defined 3s ericical

{2)

(3)

(&)

-

Co

ty

h i ns used in the (V7

o and zany of the CVP
Tions o the pasc 69

he years beinz defines

Ty vears.
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During the first 12 years of these revised flow ralezses, rhe
schedule of flous within 22y year shall be provided 1o WPRS by
FWS in consuliation with the California Department of Tish znd Gazea
(Fish and Game). FWs wil: evaluate the releases to dazermimz how
well they affect the FTopagation of fish consistan: wicn fisher=
restoraticn objeczives.
At the end of 12 years following adopcicm and izglezenzation of
this zgreezent, FWS, afrer consuliartion wizh WPRS and fisk and
Came, will submiz a repoert o tha Secrazary, summarizise tha of
ness of restoracion of flows and Qther zzasuras i::luii;g inten
strean and vacershad Y=Enagezent prograss in reruiidisg Troinizw
River salzon and steelhead scocks, The rzporz will speciiically
address tHe adeaquacy of haoizar ac 2,200, 220,000, anz 227,000
acre-fzet annual release levels for all water yaar tytes and ihe
need ro caintain, increase or decraase the .12 340,000 acra-fest
CVP yield zllocatian. Recozmendations concarning what mzasures
snould te conrinued, eliminaczed, or izplezented to malinzain compensars
for fishery iwmpacts acttributable to the Tripizw Rivas Jivision will
2150 e included. The repore z2y alse addrass the possitle resches. i
of the allocatad CVP yield Oy water year :vpe ind osher —szsures
necessary to better zmainpain faverasle inscrea- habicgar condizions.
The completion of 2 Fish and Wildlife Mznzgemens Plan by the Task
force and i:s implemantacion is incegral z successful restoratien
of the anadromous rasources of the Trinizy River Baesin., FWS and
¥PRS will concinue te work wirh the Task Force in compieting the
plan and assuring irg successiul izplamentazisn.

B6-2
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() WS in consulzacion wiz? WPRS and the Tash
during the first year af:zer adopticn and
agree=zent, a detalled sctudy plan to asses
habitat and vatershed restoration efferrs 3 i
Until the study plan is complaced and agproved by the Di-
WS, and the FWS is in 3 pesizion oo izplemenc the study,
releases o the Trinicy shall not exceec 287,000 acre-tase
normal year. As instrean and watershed Tanagenent Measuras 2
in place, flows will be incrementally increasad up o 3 maxio,
340,000 achawfee:, both to sustain those mmasures and to facil
tha evaluation.
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United States Department of the Interior

BUREAU OF RECLAMATION
MID-PACIFIC REGIONAL OFFICE
2800 COTTAGE WAY
IN REPLY SACRAMENTO. CALIFORNIA 33523.1898

REFER TO:
MP-100

September 10, 1880

The Honorable Manuel Lujan, Jr.
Secrerary of the Interior

U.S. Deparctment of the Interior
18th and C Streesuts, N.W.
Washingron DC 20240

Hoopa Valley Business Counci

Subject: Trinity River Task Force Support for Review Process to
4o

Amend Streamflow Policy Under the 1281 Secretarial
Issue Document

Pear Secretary Lujan:

The Trinity River Task Force (Task Force) believes that there are deficiencies
in current Departmental pelicy governing fishery streamflows released into the
Trinity River by the Central Valley Project’'s Trinity River Division. As you
know, the current policy is set forth in a Secretarial Issue Document {81
dated January 14, 1981. The SID provides for an annual flow velume of 340,000
acre-feet (AF) in wet and normal years, 220,000 AF in dry years, and 140,000
AF in erirically dry years. VWater year type and associated flow wvelume are
determined annually based on the volume of precipitation runoff forecasted to
flow into Shasta Reservoir on the Upper Sacramento River. The Task Force
believes that the flow volumes and criteria prescribed for dry and critically
dry vears may be inadequate to promote and maintain a restored anadromous
fishery in the Trinity River below Lewiston Dam. We are also concerned that
the frequency of reduced flows and other factors has adversely impacted the
efforts of the Trinity Restoration Program and the 12-year Fish and Wildlife
Service (FWS) Trinmicy Flow Evaluation.

The Hoopa Valley Tribe has presented us a copy of your July 13, 1990, letter
to Tribal Attorney Steve Suagee, wherein you respond te an administrative
appeal by the Tribe regarding the inadequacy of the dry and critically dry
vear flow volumes and criteria set forth in the SID. In that letter you
indicate that you have directed the Assistant Secretary for Fish and Wildlife
and Parks "to initiate and complete as soon as practicable, a review of the
Trinity River flow releases in light of the hydrologic conditions experienced
since 1984, and the need for supplemental documentation if flows are altered.”
The Task Force suppeorts this approach. The FW§S Flow Evaluation Teanm has
determined that flows of 340,000 AF are needed in 1991 to properly accomplish
the goals stated in its 1983 Plan of Study, and to protect fish hablcact. we
believe that existing documentation justifies a decision that 340,000 AF are
neaded in water year 1991.

Trinity RBiver water vear 1991 begins April 1., 1991, znd the Task Force urzes
b b E ' E
you to take formal action to provide s 340.020 AF streamflow in 1991




]

sufficiently in advance of ~zril 1 to enable the Central Yaliev Proiect tp
incorporate this direction ince its operational planning for the vear.

The SID recites that, based on historical data, dry or critically dry vears
should occur in roughly 21 percent of all years. Since the inception of the
12-year Flow Study in 1985. there have been 4 dry years on the Trinivy {in
1985, 1987, 1988 and 19903 .  The Flow Study must evaluate high springtime
releases before the conclusizn of the Study; such releases will be possible
only if the annual flow volo=e is 340,000 AF. Natural spawner escapemant o
the Trinicy in 1989 declire: <rom previocus vears, and falls short of
restoration goals even under zn expansive definition of the Zerm "natural
fish." For these reasons, i- is imperative that the Trinitv streamflow for
1991 be set at 340,000 AF, =< zt ail possible.

Your July letter to the Hozwz Valley Tribe alsc indicares vou hesve raquested
the Assistant secretary for Tish and Wildlife and Parks o evzluate the status
of the FWS Trinity Flow Evalvztion. In addition, your letter references your
concerns regarding impacts ¢f Califernia's Protracted drought upon restoration
efforts in the Trinity Basin. The Task Force also supports this kind of
Teview, but we believe that such review requires a slightly longer timeframe
than that necessary to justify a decision to commit 340,000 AF to Trinity
streamflows in 19%1. Matters that should be addressed in such & review
include: flow requirements for the work of the Restoration Program and its
relationship to the Flow Evaluation; development of test volumes for channel
maintenance flows and the zssociated need to authorize releases in excess of
340,000 AF in some vears; flow requirements for the duration of the Flow

Evaluation.

As the Interior Department‘s Congressionally chartered advisory committee on
Trinity River restoration, the Task Force offers it services as a participant
in this review process. We recommend a4 timeframe that would enable the
Assistant Secretary to begin developing recommendations in the spring of 199%.
Policy changes adopted pursuznt to this review should be applicable for the
duration of the Flow Evaluacion.

In summary, the Task Forces SUPpPorts a two-phase approach to review of
existing Trinity streamflow policy. The first phase involves compillation of
existing IWS documentation to SUpport a streamflow of 340,060 AF in 15%1. a
potential qualification te this recommendation would be a severe drought
situation based on Shasta inlow criteria, which could be addressed next
winter if such conditions should develop. The second phase would involive
review of the flow require-ents and other needs of the Restoration Program,
with policy recommendations =o he developed next spring. There is precedent
for such a two-phase approach: In April, 1980, the Secrevary recognized that
existing information was sufficient to require direction of an immediate
100,000 AF inerease in Irinicy streamflows, and 9 menths later, after more
eXtensive review, he adopted the current policy.

We will forward a copy of this letter to the Assistant Secretary for Fish and
Wildlife and Parks, along wi=h a brief cover letter offering the services of
the Task Force in the secorm< phase of the review process. Thank you for vour
consideration of this matter. The Task Forces believe vou have rvaken an




important step toward policy changes that will benefit the fishery and perm

achievement of Restoration and Flow Evaluation obligations.

Sincgrely,

Al ered s

Lawrence F. Hancoclk’ Chaiwman
Trinity River Task Force

ce:  Assistant Interior Secretary for Fish and Wildlife and Parks
Trinity River Task Force Members
Commlssxomer, Attention: W-1000 (7&34-MIB)
Deputy Commissioner | artention: D-1000
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September 5, 1990

Mr. Steve Suagee

Staff Attorney

Hoopa Valley Business Council
P.O. Box 1348

Hoopa, California 95546

Dear Mr. Suagee:

Enclosed is a letter from Secretary Manuel Lujan, Jr., in response to my inquiry last
March on behalf of the Hoopa Valley Indian Tribe’s appeal with respect to dry year flow
. releases to the Trinity River.

I also have a copy of his letter to you dated July 13, 1990. I trust that this
response addresses the concerns of the tribe but if I can be of further assistance, please
let me know as soon as possible.




THE SECRETARY OF THE {NTERIOR

WASHINGTOHN

August 15, 19890

Honorable Daniel K. Inouye

Chairman, Select CommittCee
on Indian Affairs

United States Senate

Washingron, D.C. 20510

Dear Mr, Chairman: .

This is a followup to my March 7, 1990, response to you concerning the Hoopa
Valley Tribe’s (Tribe) appeal to modify our poliecy relative to fishery
streamflows in the Irinity River. Enclosed for your information is a copy of
my July 13, 1990, response to the Tribe relative to this matter.

Although 1 did not formally refer the Tribe’s appeal to the Water Policy
Gouncil, the Assistant Secretaries for Water and Science, Fish and Wildlife
and Parks, and Indian Affairs all provided recommendations to me.
Additionally, I have asked the Assistant Secretary for Fish and Wildlife and
Parks to take the lead in reviewing the Trinity River situation and to provide
a recommendation concerning (1) whether the flow schedule should be altered
and (2} what, if any, additional documentation may be required. A decision on
this matter will not affect the 220,000 acre-feet release planned for water
year 1990, but could impact releases in subsequent vyears,

I appreciate your interest in this important and sensitive issue.

(G

Sincerely,

Enclosure



- i July 1Z, 390
Ar. Steve Suagee
SCAarf Attornev
Hoopa Vallev Business Council
P.0. Box 1348
Hoopa, California 253546

Dear Mr. Suagee:

This is in response zo vour letter datad January 135, 1990, which appeals a
1988 Decision by the Bureau of Reclamation's Mid- ?acmfic Regional Direccor
concerning dry and critically dry year flow releases to the Trinity River.

I a o

Parks, and Water and Science to look inte this macter and TERDOTT Lo me oh
recommendations to insure thac rhe Departmenc’s trusc responsibilicies anc
commitment to che restoration of rhe Trinivy River fishery are mec.

™

Secretar‘ai issue Document (SID). The S$ID also established a 172- Vear 3
Wildlife Flow Evaluation Study to determine the proper flows to reinstcitutes
Pre-project levels of salmon and steelhead in the river. Supported by an

Releases to the Trinity River for fishery purposes are governed by a 1981

Environmenzal Impacr Statement completed in November LQSO the SID esrablis
annual Ilows of 240,000 acre-feer (a.f.) in wet and normal vears. 120.000 2
-n dry vears, and 140,000 a.f. in critically dry vears. QubStantlai changs
it these “lovs may require the preparacion of &ppropriate supplemencal
docu“en;am:un‘ Flow relsases for wa ter vear .2%0 are planned av 220.000 2=
fzer

tonditions in Californis over the last few vears raise concerns

g Zisnery and restoracicn effores in the Irinicty River Basin.

£ly, I have direcrted the Assistanc Secretary for Fish and Wildlife

initiace and complete as soon as practicable, a review of =zhe Trin
oW releases in light of the hvdrelogic condlrlons experienced since
d the need for supplementzl documentation if flows e altared Z

ar
review before alcteration of the flow schedule

ivze this 45 gowvernec
S5iD. I have alse tequested the Assistant Secrecary o eval

T the flow studv by the Fish and Wildlifs Service o derermins <7

% be complered on schedule and fully meec che studv objectivas

Sincerely,

he Assistant Secretaries for Indian Affairs. Fish and Wildlife zana
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The gzaz:u:i champion steer raised
and sold by Myndy Fornaciari of Junc-
uen City weighed 1,165 pounds and
was 50id o] and K Logging of Cuincy
and Hayfork for 31.90 per pound.
Myndy's brother Tony sold the reserve
champion steer for $1.60 per pound 1w
Bailey Timber Falling of Hayfork. His
steer weighed 1,183 pounds.

A total of eight sieers were soid for
atotal of $17 270 with an average price
per pound of $1.36.

By REBECCA LLOYD

Through exhaustve efforts of the
Hoopa Indian Tribe over the last two
years, Tripity County and the U.S, Fish
and Wildlife Service may be gening
long awaited flows in the Trinity River
next year,

In aletter 1o the mribe's staff anorney
Stephen Suages, U.S. Secretary of Inte-
rior Manuel Lujan said be will be re-
viewing the possibility of altering 2
1981 flow schedule for the river which
has allowed for the Bureau of Reclama-
tion to divert thousands of acre fest of
water from the river in past years foruse
in the Central Valley Project.

Luyjan's decision 1o conduct such 2
reveiw is the result of a two-year ad-
ministrative appeal filed by Suagee on
behalf of the tribe asking that the De.
parment of Interior honor its trustes
obligations to the wibe.

"When the Hoopa Reservation was
crezted in 1864 by the federal
governemnt, the Secretary of Interior
was dezmed trustee of the reservation
and was obligated to certain responsi-
bilities.

A 1979 memo from the associaw
salicitor for the Division of Indian Affairs
i the assistant secretary of Indiom Affairs
stated, *It hag been clearly established
in the courts that an unportant ‘Indian
purpose’ for the creation of both the
initial reservation and the subseguent
extensions was 1o reserve 1o the tribes
occupying the reservation the right w0
take figh frorm the Klamath and Trinity
rivers.”

in addigon, the memo suated that
“both wibal rights w fish and to the
waler needed to make the fishing right
meamnginl are mibal assets. which the
Secretary has an obligation as rrustes to
manage for the benefit of the oribes.”

In 1988, Suages filed an administra-

uve appeal with the Burean's Mid-Pacific
Region obiecting 1o “dry year” reduc-

FRRAARLE F GIAGY AISLAE W FY DRYLE VIE,

Timbre Beck of Hayfock had the
reserve champion lamb which weighad
%iGpﬁanﬁsmdwasmmeﬁ’fm
$35 per pound tw Jerry DeFoer's Farm-
ers Insurance Agency of Hayfork and
Weaverville, -

Atotaiof 16 lambs were sold $5.087
in gross sales with an gverage price of
£7.86 per pound,

The grand champion pen of thres
fryerrabbits was raised by Frin Morris-

tions in fishery flows raieased io the
Trinity River by the Bureau's Trinity
River Division dams which are part of
the CYP.

The Bureav had comended in the
past that it was bound by the 1981
Secretzrial Issue Documnenr (SID) which
bases insweam flows on the forecasted
inflow 1o the Shastz Reservoir which
detzrmines if a water vear wiil be nor-
mal, dry or criically dry. Releases
from the divison dams are scheduled on
that criteria which provides 340,000
acyefeet ina normal year, 220,000 acre
feetin a dry year and 140,000 acre feat
in g crircally dry year for the Trinity
River.

Trinity Lake holds a maximum of
2.3 million acre feet, which has not
been seen for several years due to the
drought. In 1980, environmeral docu-
wments from the Department of Intenior
stated that over one million acre feet of
water was exporied annually from the
Trinity Basin witich made up about 14
percentof the CVP's “finn yield” water
supply of 8.1 million acre feet.

It recent years, the CVP has ex-
poried considerably less water from the
basin with total project deliveryin 1989
only being about 7 million acre fest,

The SID was an ansmpt to provide
necessary flows in the river that would
msiore populations of salmen and steal-
head which had declined up to 90 per-
cemt since the CVP dzms were buili in
the early 1960s.

In a2 1980 memo, then-Secratary of
Intetior Cecil Andrus stated that Con-
gress had given him, under the 1953
Trinity River Acz, “notonly the author-
ity, butthe responsibility tomitigate the
damage 10 the Trinity fisbery” zmd a
requiremEnl 10 protect the fishery.

Andrus wert on (o say that the
“requirement is woderscored by the rust
responsibility owed to the Hoopa and
Yurok Indian Tribes, whose right to

TLAYAUTK 8O0 5010 10T 344 PEF POUNG ©

Jerry DeFoer's Farmers Insurance,
Gary Whitaker of Weaverville sold

the reserve champion mrkey weighing 4
2225 pounds for $ 10 perpound to Tops

Sertry Markst,

April Fulten was awarded the Mart-
nez Perpetual Trophy for large armmal
Round Robin Showmanship and the
Maddalena Perpemal Trophy for small
arirval Round Robin Showrmansibp went
to Tawnva Rourke of Hayfork.

r

fish is affected by the releases down-
searn in the Triniey.”

Healsorequested an Environmental
Impact Siatement be done by the
USF&W, Bureau of Indian Affairs and
Water and Power Resources Service
jointly 1o discuss the various operating
regimes for the river.

Tribal rights were discussed in that
EIS and it was stated in the document
that “the Secretary may not abrogaie
these rights even if the benefit 10 a
portion of the public from such anabro-
gation would be greater than the loss o
the Indians.”

A summary of the EIS stated that the

Indian ribes have depended upon the -
salmon and steelhaead fisheries for

subsistence, cerermoenial and economic
needs and those fisheries had provided

the mainstay of the Indian sconomy in -

the arsa.

“The deciine of the fisheriss has -

prespted oppornnites o achieve sams

T .

and wealth, and greatly reduced oppor- -

mnitdes for employment and dollar
value,” it was written in the sammary,

Andns chose the aliernative in the
EIS which then created the SID, com-

mornly known as the Andrus Decision,

which based released flows according
10 the forecasted Shasta Reservoir in-
flow.

According o a 1980 agreement
between the USF&W and the Warer
and Power Resources Service, the defi-
nitons of normal, dry and erideally dry
years were consistznt with those used
ir many CYP power and waler service
contracts,

in a March 1989 lewer 10 Secrewry
Lujan, Suages pointed cut that the Trin-
ity River flows trough the Hoopa Valley
Reservaton and “reduced flows vio-
late ribal insweam water rights.” He
wenlonio say that“grossly inadeqguate
deparmmental appeal proceduras” had

continued on page 3



Hoopa Tribe water rights. . .

continued from page |
resulted  no “meanmgful or drmetys
responza from e Burest's Mid-Ra.
wionoffice regarding an appeal of 19583
fiows and hence he had decided 1w Nie
e appeai direcily with the Secretary of
Intenor.

A3 part of the on-goimg appet, Suages
wrone 1o Lujan i Jasuwary 1990 urging
nim 10 senously look 010 the asuer of
aviciation of wibal waler rights through
insmeam flow reductions. He prossed
the 1ssue thar Depsrunens of Interior
documentanon ased w0 establish the
1981 30D “acknowledges that 340,000
azre fest is the minteaum anonal Trindy
River flow volume forrestoration of the
ruiural fishery in accordance with wust
standands, and st flow reductions in
Gy andg orucal years will harm the
fishery.”

Suages went on 0 say that the By-
el Was MISmanaging the river's colg
Wwaler r2source Detduse the delivery
system i3 “wasteful and inefficient, and
the CYP's operational regize isnprop.
erly favors the CVP and the Saces-
menio Basiz . ..

“The musgraied operation of the CVP/
Sue Wazer Project symem effectively
comrnmgles Triviry wanees with ali oder
CVP waters without firet providing
acequate protecmions for Trinity mstream
{lows,” he staredd in ihe letter,

"It therefore necessanty follows thar
virtually any major CVP action has (he
poiential (o iract Trinity sueamilows,
tather by sxyeasing the demand i sxpon
mare Trinity water or by further con-
strarung operasonal alternanves in ways
that faver hydro-power production or
yngaed agriquitgre n the Cemral
Valiey.”

This past May, Suages again ap-
pealed 10 the Secretary that then-pre-
diewed “criticatty dry” year flows of
140,000 acre fesr would again be in
violadon of wibal rights.

Heavy rains lazer tut roon resyied
in an increase of flows w 220,000 aces
{eer, which was stili short of the 340,000
acre fest requested bry the USF&W as
necessary o prevent  long-ierm
. “hardhsips™ and “potentiaily devasat.

ing™ Impacts on e Triniy River fish.
zry dug 19 low flows,

Complaius wers heard a2 the time
froxm the Hoopa Tribe and Triniry County
officials that the Burzay was giving the
wager paeds of s CVP commerars a
higher priofity $an the needs of e
Triniry River Basin,

Local Bureay representatives said
the agenery wis bound Dy the COnmsc
t TGOS N the south 1o provide 100
porant delivery under the dry-vear
Grieny in the 510,

in arguing his appeal, Suages has
disagresd with the Bursan's stand thas
any change ws the 31D, even from e
Sesreiary of interior. would need some
type of National Envirorrmenal Policy
Act (NEPA) review.  According 1o
Suagee, under a mandatory ous obii-
gation, SUCh a3 the SecTstary nas o e
Hoops Tribe, there 15 an exesopuon
under NEPA a3 jong as there is suifie
Cionl ARISUNE JOCUMENSALON 1O sup-
port @ ciange i the SID.

Hesaid the SID was based onan EI5
it aescdressedt pnpaces of mTeased flows
on both the Trinity River and the CVE,
which along with data collected over
the last 10 years, is more than enough
information for Lujaa 10 make 3 deci-
sen without a NEPA review,

Susgee said the Burean's argument
thar a NEPA mview is necessary is just
a “staifing wede” by the Mid Pacific
Region to do any reform on water pols
wy regarding CVP deiiveries.

The change Suapes is seeking would
call for a base volume of not Jess than
340,000 acre fees annuaily o the Triniy
River sod e sitminagon of any dry or
crizicaliy dry year reviuctions in the hase
flow volums.

Amhong manyother items the Hoopa
Tribe isseexing in vanauons 1o how the
Trinity River is presen:ly managed are
complianee with memmngful fishery
emperanus standards and the denufi-
canon of aMInImy Carry-over s1orage
in Trinity Lake w0 auam those stan-
dards.

in the Januwary 1990 lever 10 Lujan,
Suages said, “Unal pust responsibiti-
ues are fulfilied. Trinity River wamer
may not be marketed nor may existing
CVP contracts be renewed.”

Suages has aiways argued that the
Hoapa Tribe kas the most ancrent waser
rghts in Califorma, being a fishing
iribe that &g lived it its aboriginal
wrmory for more than 10.000 years.
Therefore he beiieves the mive snouid
have first consideration for water righis
on the Trinity River,

He said the Trinity River water should
be used “first and foremost™ for the
necdds in the Trinity Basin such as {s-
srses, drinking water, irigation. eic.
Those nesds. he waid. should be o
tectext “off the top befors any water is
shipped out of the basin "

Suages sees wic most rioent lener
from Lujan 10 the mibe 23 4 step s the
right direcuctt oward restoning flows
o the river and due 10 the tecens devel-
Opmems fe provided the Trinity River

August 28, 1990

TRINITY IOURNAL

Task Force, of wiich the Hoopa Tribe
15 2 member, Wl aruiau o 1o lobby
the Secretary will,

e saic the fetter from Luian was the
resuic of the coordinated effors of tires
ungier sevretaries [rom ndian Affairs:
Figh, ‘Wildiife and Parics: and Waler
and Science, The “working group” wili
ziso be invelved n providing recom-
mendasions w Lutan for his acuon and
consideraion on aluring the 31D, ac-
corging 10 USF&W officiais.

AL lagt week's meenng of the Task
Force's Technical Coordinanng Come
minge mesung, a drafl leter was ap-
prowed for submussion o e Task Force
for approval and signamre asking Lo-
Jan o provide 340,000 acre feer of
waler i the river regardiess of any
deterrunation that the 1991 water vear
witl be normal, dry or critically dry.

A waier years runs from April §oio
March 31,

Mike Aciemuns, projecimanagesy for
the USF&W Trinity River Flow Evalu-
ation STudy, gave abundast Suupor o
tte drafl leusr, onginaily wrinen by
Suagee. He said 340,000 acre fest
flows will be necessary for two con-
secuuive years ang the last year of the
id-year study, which began in 1985, 1
realisticnily complets the smdy with
tie necessary data requesiad by ihe
SEcrewary of Interior,

TCC member Chuck Lans of the
USF&W alsoiended his support saying
ihe Task Force now has the opportumcy
10 Live up 1 1S prarposs regarding what's
good for reswration.

Ed Solbos from the Bureaa's Trinity
River Field Office sasd he would not
reromumend tiat Lary Haneook, RE-
gional direcigor of e Bursay and
chairman of the Task forsce, sign the
lester.

Solbes, a non-voting member of the

OUSE CALLS*

NEAL K. WEINER D.vV.M.
Lewiston Animal Clinic

Saturday - Wednesday
8am. -5pm.

" {within 20 miles radius of Lewiston routine
exarmination fee without service cail charges)

Fage_ 3

TCC, added nowever, he di
comianabie saying what
inglend do,

Suages srgued gt the TOC and i
Task Forcenow nave e opperumry o
finally say iwre has never Deen mon
San 25 percent of the Trinity Rive
flowing down the niver since 1963 anc
n order T TeSIOTALON O OGOy, LAl has
19 change.

He sasd year afiey yosr the nosds o
the resoration program abd s rekation-
ship watls the flow evalustion snudy ar
subject 10 an anonal erisis of porinsd
dry o emucally dry yewr detmmnns
wons by the Bureaw,

Wik s few changes w (be isina
drafl, e leuer was approvest by i
TCC with Bureau representapve Bob
Shalfer voung aganst iL

The letter states it deficienes exis
i e curront deparmoental pohoy
goverreng fishery stream fows reicase:
it the Trinity River by the VP and tha
“low volumes and critema prescripec
{or dry andd crivcally dew years are ui-
adeguais W promote and M3 ;
Tesored e ornons Sshery ¢ e Trinin
River below Lawiston Darmn,®

if approved by the Task Force a1 it
Sepember. T mestmg, e leer will x
forewarded to Lujm asking for t
340,000 acre fem for next year based o
sxisung USFEW documentation ane
review of e flow requirem
other noeds of the Trinity Riv
rasen Program with policy rec
daons o be deveioped by nexr 33

Regardiess of acnes taken by the
Task Force. e Hoopa Tribe will kes;
4D 365 fight 10 recam wibal waser righis
having given e isxue wp pooary. Fo
the past several veurs, Suagee nas aker
the mibe's argurnents wo iocal, stases s
{ederal officials and legislalor, == o
fort that appears (0 now be paymg o

by

778-3109

A Hideaway Worth Finding . . .
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672, Therefore, we hold that Interior has authority under 25
L5.C, 88 2, 9, to regulate Indian fishing on the Hoopa Yal-
ley Reservation consistent with its obligations to manage and
conserve indian resources.,

iv.

We next consider the proper standard of review of regula-
tions promulgated by Interior in the exercise of its trust
responsibilities. We need not consider regulations purporting
10 implement statutorily mandated abrogation of previous
rights because this case does not involve a congressional stat-
ute modifying Indian rights. But the validity of these regula-
tions need not be reviewed under standards applicable to state
conservation measures either, because this case does not
involve the exercise of a state’s police power to regulate tribal
rights. The challenge to these fishing regulations should be
considered under standards generally applicable 1o an attack
on agency rule-making.

Only Congress can modify or abrogate Indian tribal rights;
it will be held to have done so only when its intention to do so
has been made absolutely clear. United States v. Washingron,
641 F.24 1388, 1371 {8 Indian L. Rep. 2126} (9th Cir. 1981},
cert. denied, 454 U.S. 1143 (1982); Menominee Tribe v
United States, 391 U8, 404, 412-13 (1968); Lone Walf v.
Hitcheoock, 187 ULS. 553, 566 (1503). But congressional intent
to abrogaie tribal rights may be found in the express provi-
sions of an act or in its surrounding circumstances and legis-
lative history. Waskington Sitate Charterboat Associgtion v.
Baldrige, 702 F.2d 820, 323 [10 Indian L.. Rep. 2099} {9th Cir.
1983), cert. denied, 104 §. Ct. 736 (1984},

In United Stares v. Fryberg, we found that in enacting the
Eagle Protection Act, 16 U.S5.C. §§ 668-6684 (1982), Con-
gress intended 10 permanently modify Indian wribal rights by
prohibiting the taking of bald eagies without a permit.” 622
F.2d at 1016, Given the broad purpose of the Act to protect
the bald eagle and prevent its extinction, we held that Con-
gress could prohibit all threars 10 the species without regard
to the existence of treaty hunting rights. [d. In this case, Inte-
rior’s regulations are designed to manage the fishery for the
benefit of the Indians, not to extinguish any reserved :ribal
fishing rights, Interior makes clear the temporary narure of
the ban and that commercial fishing will be allowed 10 resume
when the fishery can withstand the increased harvest. Thus,
the district court erred in analogizing this case 1o the ban on
taking bald eagles in Fryberg and thereby finding these regu-
iations invalid in the absence of demonstrated congressional
intent to work an abrogation of the Indians’ fishing rights.

Unlike Congress, states may not gualify Indian fishing
rights. Puyallup Tribe v. Department of Game (Puyaliup [},
391 U.5. 392, 398 (1968); Sohappy, 770 ¥.2d at 823; Fryberg,
622 F.2d at 1014-15. However, states may regulate Indian
rights in the interest of conservation by an appropriate exer-
cise of their police power. State regulation for conservation
purpoeses is based on the state’s interest in protecting fish and
wildlife resources for the benefit of its citizens. See Puyaiiup
Tribe v. Depagrtment of Game (Puyaliup 1IT), 433 U.S. 163,
175-76 (1977); see also United States v. Michigan, 653 F.2d
277, 279 (6th Cir.}, cerr. denfed, 454 1.5, 1124 {1981}, The
violation of state conservarion laws is a federal offense. 16

®But cf, United States v. Dion, 752 F.2d 1261 [12 Indian L. Rep.
2036} (8th Cir. 1985) {en panc) (Eagie Protection Act does not reffect
congressional intent to abrogate Indian treaty right to hunt eagles on
reservation for noncommercial purpose), on remand, 762 F.2d 674

%:gglsndian L. Rep. 2095} (8th Cir.), cerr. granted, 106 S. Ct. 270
).

INDIAN LAW REPORTER
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U.8.C. § 33720a¥2) (1982); see Spagppy, 770 F.2d at 823-24.

A state must show that any regulation of indian fishing
rights is both reasonable and necessary for ¢onservation pur-
pases. Amtoine v. Washingion, 420 U.S. 194, 207 (1973);
Sohappy, 770 F.2d at 823, State regulations mesting these
standards may sxiend to the manner of fishing, the size of the
take, and the restriction of commercial fshing, Puyetiup 1,
391 1.5, a1 398. In the context of state regulation of indian
fishing rights, we have rejected the endangered species
approach 1o conservation, finding that fishing limitations
may be proper even though exiinetion 18 not imminent
United States v. Oregon, 718 F.2d 299, 3035 [10 Indian L.
Rep. 2218] {9th Cir. 1983).

“This case involves reguiations promuigated by Iaterior act-
ing as trustee for the tribes occupying the Hoopa Valley Res-
ervation, rather than state regulation designed to protect the
interests of non-Indians. The type of showing of conservation
necessity required to justify siate regulation of indian fishing
has not been precisely defined, Jd. at 303, However, as appel-
lees recognize, interior has a broader scope of authority to
regulate Indian fishing than do the states. Therefore, it is
clear that the district court erred in requiring Interior 1o jus-
tify the ban on commercial fishing by showing that ihe fish
resources of the Hoopa Valley Reservation were facing immi-
nent extinction.

Insterior promulgated the Indian fishing regulations, inciud-
ing the commercial fishing moraterium, pursuant o the ruie
making provisions of the Administrative Procedure Act, §
U.8.C. § 553 (1982). The scope of judicial review of chal-
lenges 1o agency action, including administrative rule making,
is set forth in 5 UJ.S.C. § 706 (1982). See Cirizens to Preserve
Overton Park v. Voipe, 401 U.S. 402, 413-14 (1971). These
standards apply to appellees’ challenge 10 the regulations at
issye in this case.

The Indian fishing regulations may be set aside if they are
arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with the law. See 5 U.S.C. § 706(2)(A) (1982}
Citizens 1o Preserve Overton Park, 401 U.S, at 413-14; Amer-
ican Tunaboat Associetion v. Baldrige, 738 F.2d 1013, 1016
(9th Cir. 1984). Moreover, [nterior must have observed the
procedures required by law in promulgating the regulations.
See S U.S.C. § TO6(2MD) (1982); Cirizens to Preserve Overton
Park, 401 U.S. at 414. However, absent a finding that Inte-
rior improperly exsrcised its rule-making autherity, there is
no basis to invalidate these regulations despite their impact in
managing the fishing rights of Hoopa Valley Reservation
Indians.

Y.

The district court found that the regulations under which
the appelless were prosecuted invalid as an unauthorized
modificarion of reserved tribal rights and did not consider
whather the regulations are arbitrary and capricious or dis-
criminatory. We decline to reach these issues here. Because
we hold that Interior did not exceed its statutory authority in
promulgating fishing regulations for the Hoopa Valley Reser-
vation, we reverse the district court orders which dismissed
the informarions and indictment i these cases on the ground
that the reguiations are unauthorized. We order the prosecu-
tions reinsiated and remand for further proceedings consis-
terit with this opinion. .

BEEZER, Circuit Judge, concurring:

[ concur in the opinion of the court. | write separately o
express deep concerns about the disjoined management of the
Klamath River basin anadromous fishery resource. This fish-
ery is managed separately by the Department of Commerce
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and the Depariment of the [nterior with an apparent lack of
any coordination. The primary victims of this musmanage-
ment have been the Indians on the Hoopa Valley indian Res-

ervation, who are being deprived of any commercial access 1o -

this valuable resource.

Anadromous fish hatch in freshwater streams and rivers,
migrate 10 the ocean where they mature, and return o the
freshwater places of their birth to spawn and die. The preser.
vation of the species depends on an adeguate level of escape-
ment, Le., sufficient numbers of fish avoiding capture and
returning upriver from the ocean to spawn, Thus, any effon
to conserve this dwindling resource demands coordinated reg-
ulation of harvests at every stage of migration.

The Deparument of the interior, exsreising its general
authority over indizn affairs under 25 U.S.C. §§ 2 and 9, has
imposéd 4 ban on commercial fishing by Indians on the reser-
valion 2§ a necessary measurs 10 conserve the severely
depressed anadromous fishery resource.

The ogean fishery is managed by the Pacifie Fishery Man.
agement Council (PFMC), established by the Fishery Conser-
vation and Management Act of 1976, 16 U.5.C. § 1852(ax6),
which recommends ocean fishing reguiations to the Deparz-
ment of Commerce. See generglly Mok Indian Tribe v.
Baidrige, 522 F. Supp. 683, 685 (W.D. Wash. 198]).

The indian defendanis in this case guite property claim
that, since the Department of Commerce fails 1o provide for
adequate escapement from the coastal waters, the Indians on
the Hoopa Vailey Reservation tmust bear most of the burden
of conservation measures. Whils the Departmen: of the inte-
rior has mmposed a moratorivm on commercial fishing by
Indians, offshere domestic and foreign commercial fisheries
continue to harvest the same fish that spawn in the Klamah
River basin.

It is apparent that overharvesting by the ocean fisheries,
resulting in too few anadromous fish returning 1o the Klam-
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atl River to meet spawning escapement goals, has been the
primary cause for depletion of this natural resource.' The
acean fisheries have not been required to bear their full share
of the conservation burden.

In recent years, the Deparument of Commerce has taken
some initial steps 1o the right direction. However, while there
has been some shortening of the commergial fishing season in
coastal waters, it appears that shortened seasons resuit only in
more mtense fishing during that period. In 1985, the Depart-
ment closed the coastal waters between Point Delgada, Cali-
fornia, and Cape Blanco, Oregon to commercial fishing. It
remains 1o be seen whether this will prove successful. The
anadromous fish that spawn in the Klamarh River basin range
far and wide in the ocean, and it may be tha: only carch limits
will meet conservation goals,

It must be remembered that the rrust duty to reservation
Indians is owed, not just by the Department of the Interior,
but by the enrire federal government. Until bath the Depare.
ment of the Inierior and the Departmen: of Commerce coor-
dinate fishery management, the Indians will be denied their
fair sharz, or any commercial share for that matter. of the
available resource. The right to take fish from the Klamath
River was reserved to the Indians when the Hoopa Valley
Reservation was created. Cooperation among all agencies of
the government is essential to preserve those Indian fishing
rights to the greatest extent possible. Any sacrifice necessary
t0 conserve the fishery resource should pe fairly shared
among all fish harvesters.

Counsel for appellant: Blake A. Waison, Dept. of Justice,
Washington, D.C.

Counsel for appellee: Geoffrey Hansen, Laurence I. Lit-
cher, both of San Francisco, California; Michael Pfeffer,
Oakland, California

‘Berween 1976 and 1984, 67 percent of the fish :aken were harvesied
by cornmercial fisheries and only 8 percent by indian gill net fishgrs*
Bureau of indian Affairs, Environmental Impact Stazement, indian
Fishing Regularions 29 (1985). In 1983, the vear {or which d:!’end:jxms
are charged with seiling salmon, 79 persent of the Klamath River
anadromous fish taken were harvested by ocean fisheries, and oniy
13.5 percent by reservation indians, Certified record 13, axhibiz 8.
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A summary of each amendment issue is provided below.

Issue 1 is primarily a technical issue that examines two alternatives to the current salmon fishery
management plan {FMP) which clarify the timing, objectives and procedures for reallocating coho
from the recreational to the commercial fishery. Alternatives 2 and 3 reduce the nsk of:
(1) reallocating too many coho to the commercial fishery and thereby preempting the recreational
season before its scheduled closing date or (2) reallocating too few coho to the commercial fishery
and thereby limiting harvest more than necessary. These alternatives do not have any quantifiable
biological, social or economic impacts that are different from the present FMP (Alternative 1).

Alternative 2 simply changes the current FMP reallocation timing statement from "near the first of
August" to "near August 15", This change more closely reflects the management practice and reality
since the reallocation process was instituted in 1987. Alternative 3 clarifies, but does not change, the
objectives of the reallocation procedure in the current FMP and specifies a general time frame rather
than a specific date for the reallocation. This management approach acknowledges that the timing
and procedures of the reallocation may need to vary in some years to best achieve the FMP
objectives.

Issue 2 concemns the current FMP spawning escapement goal for Klamath River fall chinock salmon
and achievement of optimum yield from the ocean and inriver fisheries which impact the Klamath
River stock. This issue examines one alternative (Alternative 2) to the current Klamath River fall
chinook spawning escapement goal.

Alternative 2 of this issue is identical to the current harvest rate spawning escapement goal
(Alterative 1) except for one modification. It sets a partial ceiling on the escapement of paturally
spawning fish in any year at 70,000 adults. Of the salmon in excess to the 70,000 escapement level,
one-half of the fish would be allowed to spawn and one-half would be available for harvest. Under
this alternative, the cobort escapement rate is 33 to 34 percent (present Council determination), but
can be lower if the retuming adults would be part of a spawning escapement exceeding 70,000
naturally spawning adults.

If the maximum sustained yield (MSY) spawning escapement level for naturally produced Klamath
River fall chinook salmon is near or below 70,000 adults, the long-term fishery vield from
Alternative 2 could be slightly higher than the yield under Alternative 1. An analysis of the partial
spawning escapement ceiling of 70,000 from Alternative 2, utilizing a model designed to maximize
the long-term yield of the fisheries, estimated an overall increase in landings of 2 percent over that
achieved under the present escapement rate goal. However, the model instituted reductions in
landings of about 10 percent in years of normal abundance to achieve the 2 percent increase. This
harvest reduction in years of normal abundance is not part of Alternative 2.
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Alternative 2 achieves increases in landings in years of high abundance but could decrease landings
in the subsequent year. These wide swings in landings for the comparatively small overall landings
increase that might accrue could be detrimental to the stability of fisheries, especially in low
abundance years.

Issue 3 concerns medification of the criteria which guide the allocation of harvest for the nontreaty
troll and recreational fisheries north of Cape Falcon, including inseason and geographic deviations
from the overall nontreaty catch allocation schedule. This issue consists of three parts which seek
to improve upon the 1989 amendment of the north of Cape Falcon harvest allocation. The first part
seeks to clarify that the total allowable catch (TAC) need not be reallocated between the two gear
groups (recreational and troll) when inseason management changes result in adjustment of fishery
impacts which change the TAC of one gear group. The second part applies to the commercial fishery
and proposes a simpler standard for guiding geographic deviations from the overall preseason harvest
allocation for the purpose of protecting weak stocks. The third part proposes specific criteria to guide
geographic distribution of the overall recreational TAC. These changes to the present plan are
incorporated in Alternative 2.

Alternative 2 would retain all of the language of the present FMP (ninth amendment) except for the
last of four criteria (Criterion 4) which guide deviations from the initial preseason allocation. In place
of the present Criterion 4, Alternative 2 would add three new criteria (4, 5, and 6) to clarify
deviations from the overall harvest allocation.

First, Alternative 2 clarifies that any increase or decrease in the recreational or commercial TAC,
resulting from an inseason restructuring of a fishery or other inseason management action, does not
require reallocation of the overall north of Cape Falcon nontreaty TAC. Second, a new Critericn 5
would specify the allowable geographic deviation in the harvest distribution of the commercial TAC.
The criterion requires a coastwide opening of any May-June chinook season and requires a minimum
of 60 percent of the all-salmon season coho quota for the area north of Leadbetter Point and a
minimum of 25 percent for the area south of Leadbetter Point, unless 75 percent or more of the
overall commercial coho TAC is used for a coastwide season.

Finally, Alternative 2 provides Criterion 6 which specifies the recreatioral distribution of coho and
chinock among the three major recreation subareas. Criterion 6 requires the north of Cape Falcon
preseason recreational TAC of coho be distributed to provide 50 percent to the area north of
Leadbetter Point and 50 percent to the area south of Leadbetter Point. In years with no Area 4B
fishery, the distribution of coho north of Leadbetter Point will be divided to provide 74 percent to
the subarea between Leadbetter Point and the Queets River (Westport) and 26 percent to the subarea
north of the Queets River (Neah Bay/La Push). In years when there is an Area 4B fishery, 25 percent
of the numerical value of that fishery shall be added to the recreational TAC north of Leadbetter Point
prior to applying the sharing percentages. That same value would then be subtracted from the Neah
Bay/La Push share in order to maintain the same total distribution north of Leadbetter Point. The
chinock will be distributed with the primary objective of achieving the subarea all-species fisheries
without imposing chinook catch restrictions. The subarea distributions of chinook will be managed
as guidelines, rather than quotas.
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Under the National Oceanic and Atmospheric Administration’s most recently published final rule of
"Guidelines for Fishery Management Plans,” all FMPs are required to contain a definition of
overfishing for each managed stock or stock complex covered by the FMP. This requirement is based
on the need to meet National Standard 1 of the Magnuson Fishery Conservation and Management Act
which states: "Conservation and management measures shall prevent overfishing whiie achieving, on
a continuing basis, the optimum yield from each fishery.”

The Council's definition of overfishing is based on the spawning escapement goals for chinoock and
coho salmon stocks specified in the salmon FMP. Because spawning escapement goals tend to reflect
estimates of MSY for a stock, they provide a much greater level of harvest restraint than any
alternative definition based on a minimum threshold below which a stock might not recover.

The Council proposes to define overfishing as an overall harvest level or pattern that resuits in a
failure to meet annual spawning escapement goals, as specified in Section 3.5 of the salmon FMP,
for three consecutive years for coho stocks and four consecutive vears for chinook stocks.

If overfishing, as defined above, is detected for a specific stock or stock grouping, the Council shall
appoint a joint work group which includes members of the Salmon Technical Team and Scientific
and Statistical Committee 1o investigate the apparent causes of overfishing (e.g., consistent
overestimation of preseason abundance, adverse marine or freshwater environmental conditions, etc.).
The work group will report its conclusions and recommendations to the Council. Possible Council
actions include changes in preseason prediction methodology, recommendations for habitat
improvements, tevision of the spawning escapement goal, a reduction in ocean harvest impacts when
shown to be effective in achieving the spawning escapement goal, etc,

Thank you for your interest in improving our salmon FMP.

Sincerely,

Lawrence D. Six
Executive Director

JCC:mmp
Attachments




TABLE OF CONTENTS

INTRODUCTION . v v v o s v s e w e s & s 4 s s s s s s s« 2 = s

ISSUE 1 - ACHIEVEMENT OF RECREATIONAL SEASON DURATION GOALS BETWEEN
CAPE FALCON AND HUMBUG MOQUNTAIN FOLLOWING INSEASON REALLOCATION

TO THE COMMERCIAL FISHERY . . & v v s v v v v 0 v e s o s s s

Purpose and Need for Action . . . . .+ + + « « « « o 4 4 .0 - .

Proposed Alternatives . . . e e e e s s e e e e e e e e e
Alternative 1 -~ Status Qua e e e e e s . e e e e e s .

Alterative 2 ~ Ststus Quo With a Later Reallocatlon Date

Alternative 3 - Flexible Reallocation Process and Clarification

of Objectives . .+ . + « « & ¢ s 4 et 4 e e e e s e
Impacts of the Alternatives . . . . .« -+ -« « - « + & + & & o . s
Interaction With Other Amendment Issues . . . . .« ¢« « « + « &
Council Recompendations .+ « &« 4« 4 v e 4 e v e s e e a4 s .
BefBrenees . .« « o« + » » = = o 4 s 2 a a4 e m e e e e e

Literature Cited . . « &« v v e 4 v e e e e e e e e e e
1=
Regulations . . + « « « o+« « v s e e e e e e e e e

ISSUE 2 - MCDIFICATION OF THE KLAMATHE RIVER FALL CHINOOK SALMON

SPAWNING ESCAPEMENT GOAL . . . . v « + v v+« « 4 o o o &

Purpose and Need for Action . . . . . . . . . .« « . o . . .
Background . . e e e e e e e e e e e e e e e e e e e e s
Achievement of OY e e e e e e e e e e e e e e

Proposed Alternatives . . . . e e e . . e e

Alternative 1 - Total Allowehle Ha“vest for OY is Best Achieved

by Meeting the Present Spawning Escapement Goal . . . .

Alternative 2 - Total Allowable Harvest of OY Requires Sevman;on

from the Present Spawning Escaspement Goal at High
Abundance Levels . « « « + « + s s s a4 e e e e e x e s

Impacts of the Alternatives . . . . . « « . « « + + o o o o
Bioleogical Impacts . . « . « & + 4 o 4 e e e e e e e
Alternative 1 . . v v v v s e e e s e e e e e s e s
AlLternative 2 & v v s e e s e e e s e s e s e e s e e s
Socio-Economic Impacts .+ + + ¢t 4 e v s a s s e e e s
Interaction With Other Amendment Issues . . + .+« « « « + o « o &
Council Recommendations . . & + v ¢ « o = 4 2 s o o a4 s a s s
ReferenCes . « « + + « « 4 s o o 2 & s s 2 4 s 2 & x o« e s a s
Literature Cited . .+ « &+ ¢« ¢« o v v 0 v e e v e e e s e s
FME . v v v e s e s e e e s e e e e e e e e e e e e e e e e
Regulations . . + + « o o o 0 v et e s e e e a e a e e s
ISSUE 3 - MODIFICATION OF CRITERIA GUIDING THE NONTREATY CATCH
ALLCCATION NORTH OF CAPE FALCON . . o » « ¢ v &+ v ¢ o v o+ v s
Purpose and Need for Action . . . . . . . ¢« « o« o & o <4
Identification of Amendment Alternatives . . . . . . . . .« . -
i

[

EARTE AEIE AG T

UL IS L = i megl RS WL | W4

~ ghwAawl W

-1

11

11
12



3.l

Council. 1984, Final framework amendment for managing the ocean salmon
fisheries off the coasts of Washington, Oregon, and California commencing in

1985.

Council. 1986, Seventh amendment to the fishery management plan for commercial
and recreational salmon fisheries off the coasts of Washington, Oregon, and
California commencing in 1978.

Beeulstions
50 CFR Part 661, Appendix Section II.B.2.({b)(iii)

ISSUE 2 - MODIFICATION OF THE KLAMATH RIVER
FALL CHINOCK SALMON SPAWNING ESCAPEMENT GOAL

This issue concerns the current FMP spawning escapement goal for Klamath River
fall chinook salmon and achievement of 0Y from the ocean and inriver fisheries
which impact the Klamath River stock. Concern with this issue arose primarily
in the initial implementation of the ninth amendment to the salmon FMP during the
1989 preseason regulatory process.

N for Action

Background

The ninth amendment (impilemented in 1989) included & new spawning escepement goal
for Klamath River fall chincok salmon which was expressed as a spawning
escapement rate for natural adult spawners (based on estimates of the
productivity of the stock). The Council adopted an escapement rate, rather than
a fixed escapement goal, because there is significant uncertainty over the
specific spawning escapement needed to achieve MSY. A comparison of the fixed
escapement goal versus a harvest rate geal was developed by the KRTT of the
KRSMG, Given uncertainty over the MSY spawning escapement level, the XKRTT
analysis indicated greater long-term yield and more annual harvest stability
ceuld be achieved with the escapement rate plan (KRTT 1986).

In addition to the achievement of higher long-term yield and harvest stability,
an important aspect of the escapement rate goal is that it should produce a
valuable data base. Cver many years, by allowing the spawning escapement to VATrY
with stock abundance, data can be obtained to reduce uncertainty over the
spawning escapement level needed to achieve MSY under equilibrium conditiens.
If spawning escapements are not allowed to range in propeortion to stock
sbundance, determination of MSY will be delayed and the Council's ability to
manage the resource for OY will be diminighed.

The initial Klamath River fall chinook natural spawning escapement rate was set
at 35 percent of the potential adults from each brocd of natural spawners, but
no fewer than 35,000 naturally spawning adults in any one year. Over time,
natural spawning escapements at the gosl rate should begin to stabilize around
the level needed to achieve HSY. As with all escapement goals, the Klamath River
fall chinook spawning escapement rate is subject to technical review sand
modification without FMP amendment upcon approval of the STT and Council. This
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was done in 1989 when the spawning escapement rate goal was modified from
35 percent to a range of 33 to 34 percent. This change was based on reassessment
by the KRTAT and SIT of the biological parameters used to determine the
escepement rate most likely to achieve MSY. This same rate was used in 19%0.

Spawning escapement goals are fixed elements of the FMP which establish the TAC
in both the ocean and inside fisheries which is available to meet OY in eny given
year. The actual 0Y is determined by the allocation of the TAC emong the various
occean and inside fisheries and annual management measures to achieve social and
economic objectives of the FMP. The OY is defined at Section 3 (18) of the MFCMA
and Section 3.3 of the framework amendment.

During hearings on the ninth emendment and in the 1989 presesson salmen
management process, SORE MANAZErs and fishermen contended that the FMP should
allow more annual flexibility in the choice of the spawning escapement rate for
Klamath River fall chinook, especially when sbundance is high, to avoid over
escapement of spewners and to respond to social and economic needs of the fishing
industry. In the preseason process, these parties contended that this
flexibility was necessary to the Council's determination of 0Y as required by the
MFCMA. Further, some contended drought conditions in the Klamath River Basin
would not support nearly &8 many sSpawners as the FMP required.

At issue in 1989 was whether the Council should request an emergency regulation
to reduce the Klamath River fall chinook natural spawning escapement level below
the FMP goal, or maintain the goal and significently reduce commercial ocean
salmon fisheries in the areas which impact Klamath River Ffall chinock. Some
fishermen and managers contended that the adopted spawning escapement level of
approximately 80,000 naturally spawning fall chinogk was over twice the
escapement floor (35,000) and well above any possible MSY escapement level. In
addition, the spawning escapement for the past three years has been at the
highest lewvels ever recorded since records began in 1978. A reduction in the
goal would allow more liberal fisheries rather than exacting a heavy toll on
salmon fishermen and local communities which depended on their welfare.

In its final decision for the 1989 ocean salmon seasons, the Council upheld the
need to meet the newly implemented Klamath River f=11 chinocok spawning escapement
goal which had been developed over several years and had XFMC concurrence. In
rejecting the request to deviate from the goal, the Council cited a lack of
substantive socio-economic data to indicate that an emergency regulation was
necessary when viewed in terms of the harvest impacts on all commercial fisheries
south of Cape Falcon. The Council's action also conformed with the stated goal
of allowing the spawning escapement to vary in propertion to stock strength and
thereby provide data from which to eventually determine MSY. Without a more
precise estimate of MSY, achievement of 0Y is extremely uncertain.

Again in 1990, the ocean commercial salmon fishing industry representatives and
representatives of the business compunities within the Klamath management zone
recommended the Klamath River fall chinook spawning escapement goal be reduced
to provide more reasonsble ocean and inriver commercial {tribal} fisheries.
Expected drought conditions were also raised as another reason for reducing the
escapement. However, in 1590 the expected escapement of natural spawners {about
50,000) was far less than that expected in 1989. The Council did not reccommend
an emergency spawning escapement reduction.
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The procedures by which QY is determined and its relationship to the Klamath
River fall chinook spawning escapement goal should be clear to the Council
menbers and public. The two alternatives proposed below provide different ways
in which the Council could determine the annual spawning escapement for Klamath
River fall chinook which is pivotal in determining the final allowable ocean
catch.,

Alte

mnative 1 - Total Allowsble Harvest for QY is Best Achieved bv Meeting the
g ~p IS B8 ing S8 L Gonl | CHTE

Under this alternative, the present language of the ninth amendment defines the
spawning escapement goal for Klamath River fall chinocck as a percentage of each
brood year of natural spawners which, within the limits of current knowledge,
best approximates the MSY level of production. This escapement percentage
establishes the subsequent overall ocean and inriver harvest rate available to
obtain 0Y and is designed to allow spawning escapemants to vary over time with
stock abundance to provide data with which to eventually develop an estimate of
the MSY spawning escapement level. Over time, the natural escapenents under the
harvest rate plan should begin to stabilize around MSY.

Each year, the STT may review the current spawning escapement rate goal {33 to
3L percent in 1989 and 1990) to determine if it is the most eppropriste rate to
achieve MSY. If the STT believes or concurs with evidence that the current rate
is not the best assessment of the rate to achieve M3Y, it must provide its
determination of the appropriate rate to the Council. Without FMP amendment or
an emergency rule, the rate can be modified only upon approval of the STT and
Council, or upon action by a federal court. The spawning escapement rate goal
must also be modified to assure a minimum of 35,000 naturally spawning adults in
those years in which the goal rate would not meet this minimum. This minimum
floor can only be changed by FMP amendment.

Alternative 2 - Total Allowable Harvest for OY Reauires Devigtion from the
Proasen pawning spement Gogl at High Abundance Leve

The objective of Klamath River fall chinook management under this alternative is
to allow a fixed percentage of the potential adults from each brood of natural
spawners to escape the fisheries and spawn, subject to a minimum escapement level
and to a reduction in the escapement rate for broods which are part of a natursl
spawning escapement projected to exceed 70,000 adults. Except for the reduction
in natural spawning escapement rate at levels above 70,000, the present language
adopted in the ninth amendment would define the spawning escapement goal for
Klamath River fall chincok (same as Alternative 1, above}. The reducticon in the
spawning escapement rate to meet total harvest needs for 0Y when the spawning
escapement was projected to exceed 70,000 naturally spawning Klamath River fall
chincok salmon adults would be stated as follows.

When the natural spawning escapement of adult Klamath River fall
chinook salmon is projected to be greater than 70,000, a reduction
is allowed in the brocd spawning escapement rate whereby the
projected escapement in excess of 70,000 shall be allocated one-half
to spawning escapement and cne-half to harvest. That portion of the
harvest which is allocated to the ocean fishery will be available
only in the current biological year (prior to September 1).
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Implementation of the present Klamath River fall chinock spawning escapement rate
goal (Alternative 1} requires extensive data snalysis and computer modeling.
Such complexity makes public comprehension of the basis for management decisions
difficult. Alternative 2 would add a small amount of additional complexity to
implementation of the escapement rate goal in years of high total stock
abundance.

Biclogical Impacis
Alternative 1

This alternative, the harvest rate escapement plan, was developed by the KRTT
(1986), a technical advisory entity to the KRSNG. It requires the establishment
of harvest rate combinations in the ocean and inriver fisheries that will achieve
MSY under equilibrium conditions. This plan also includes a 35,000 floor for
natural spawning levels to prevent extended periods of low juvenile production.
Qver time, the natural escapements under the harvest rate plan should begin to
stabilize around MSY.

The KREMG defined MSY in terms of landed catch in numbers of naturally produced
Xlamath River fall chinook by the ocean and inriver fisheries operating under
then current fishery selectivities (e.g., mesh size restrictions in the inriver
gill net fishery and minimum size limits in the ocesn fisheries). The harvest
rate plan is based on the estimated productivity of the stock and was recommended
by the KRSMG and XFMC because of uncertainty in the capacity of the Klamath-
Trinity basin for naturally spawning adults.

In 1985, CDFG biologists made an assessment of the capacity for the Klamath-
Trinity basin for naturally spawning fall-run chincok saimon. They estimated the
range of chincok spawners at besin capacity to be 41,000 to 106,000 (Hubbell and
Boydstun 1985). This rather broad range reflected the uncertainty in their
opinions on the number of naturally spawning adults that would fully seed the
available spawning areas, An important feature of the harvest rate plan is that
the spawning escapement levels will be allowed to fluctuate, thereby providing
needed data on the capacity of the Klamath-Trinity basin. Such data could
eventually lead to the setting of & single number natural spawning escapeument
goal for the Xlamath-Trinity basin. A more precise estimate of the MSY spawning
level would alleow the Council to manage the spawning escapement to achieve
greater harvest of the resource over the long term and to better define OY.

Alternative 2

This slternative is a modification of the harvest rate plan {Alternative 1). It
sets a partisl c¢eiling on the escapement of naturally spawning fish in any yesar
et 70,000 adults. Above the 70,000 escapement level, one-half the fish would be
allowed to spawn and one-half would be available for harvest. Under this
alternative, the cohort escapement rate is 33 to 34 percent (present Council
determination)}, but can be lower if the returning edults would be part of a
spawning escapement exceeding 70,000 naturally spawning adults.



If the MS5Y spawning escapement level for naturally produced Klamath River fall
chinook salmon is very near or below 70,000 adults, the long-term fishery yield
under Alternative 2 could be slightly higher than the yield under Alternative 1.
The KRTAT analysis of Alternative 2 (XKRTAT 1990), based on a model which
attempted to meximize long-term yileld of the fisheries, estimated an overall
increese in landings of twe percent. However, the anslysis used reductions in
landings of about 10 percent in vyears of normal abundance to achieve the
2 percent increase. This reduction in harvest rate in yeers of normal sbundance
iz not part of the amnagement process under Alterntative 2.

Alternative 2 achieves increased landings in years of high abundance but would
decrease landings in the subsequent year. This would be particularly important

if a very low ambundance year followed a year where increased catch was allowed.

This situation occurred from 1982 to 1983 and under Alternative 2 would have
further reduced the already low allowable level of catches in 1983 (Table 1).
These wide swings in landings for the comparatively small overall landings
increase would be detrimental to the stability of fisheries, especially in low
abundance years,

The magnitude of the harvest reduction determined by the analysis summarized in
Table 1 is dependent on how the additional harvest is allocated between the ocean
and inside fisheries. As the proportion of additional harvest allocated to the
river fisheries is increased, the reduction in the following year would decrease.
This results from the way in which the ocesn abundance of Klamath River fall
chinock is calculated.

io-E is

Alternative 2, while increasing the average and maximum harvests, may decrease
the escapement, harvest and subsequent recruitment for years which follow a year
in which the 70,000 spawner ceiling is exceeded and the escapement rate is
reduced below .33 to .34. These effects imply increased average benefits, but
alsc imply en increese in varisbility in the salmon fishing and coastal economy.
Additionally, if a year of low recruitment follows a year of high recruitment,
the low recruitment situation may be intensified and result in particularly
severe economic conditions for the salmon fishery. The increase in average
harvest might be gained without the adverse effects of reduced harvest subsequent
to a year in which the 70,0000 spawner ceiling is exceeded, if all the additional
harvest is taken in the river rather than in the ocean fisheries. Data from
years of high recruitment may provide the Council with information which better
enables it to achieve (Y, However, the ability of this datas to provide the
Council with & more accurste estimate of MSY escapement levels needs to be
carefully evaluated.

See Appendix B for more detail.

With h Amen 1

There is interaction between Issues 2 and 4 (Overfishing) of this emendment.
Issue 2 compares twe alternative spawning escapement goals. The selected gosl
will form & primary part of the basis for the Council's determinsation of
overfishing on Klamasth River fall chinook. Alternative 1 is clearly an attempt
te reach en MSY spawning escapement level and protects sagainst overfishing.
Alternative 2 acts to increase harvest rates only in years in which the natural
spawning escapements exceed 70,000 adults. Since the escapement floor to protect
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the productivity of the stock 1s established at 35,000 natural adults,
Alternstive 2 should also provide ample protection against overfishing.

The Council will make its final recommendsation to the Secretary of Commerce from
among the alternatives in this issue at the November 1990 Council meeting
following review of the testimony presented at the public hearings.

Beferences
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Council. 1984, Finel framework amendment for managing the ocean salmon
fisheries off the ccasts of Washington, Oregon and California commencing in
1985,  p.3-9 through 3-20,

1988. Ninth amendment to the fishery management plan for commercial
and recreational salmon fisheries off the coasts of Washington, Oregon and
California commencing in 1978.

Begulastions
50 CFR Secticn 661.22 and Appendix Section IV.

ISSUE 3 - HODIFICATICN OF CRITERIA GUIDING THE NONTREATY CATCH
ALLCCATION MORTH OF CAPE FALCON

Purpose and Need for Action

This issue concerns modification of the criteris which guide the allocation of
harvest for the nontreaty troll and recreational [isherises north of Cape Falcon,
inciuding inseason and geographic deviations from the overall nontresty catch
allocation schedule. It consists of three parts which seek to improve upon the
1989 amendment of the north of Cape Falcon harvest allocation. The first part
seeks to clarify that the TAC does not nesd to be reallocsted between the two
gear groups (recreational and troll) when inseason management changes result in
ad justment of fishery impacts which change the TAC of cne gear group. The second
part spplies to the commercial [lishery and proposes s simpler standard for
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subject:

ATTACHMENT 6

Klamath Fishery Management Date: November 1, 1990
Councill

Klamath River Technical Advisory Tean

1990 Fishery Estimates and Team Assignments

chinocok catch levels in 1990 fisheries available to date, with
comparisons to the previous two years, are summarized in
Attachment A. A current Team Reoster is included as Attachment B.

The KRTAT met September 17-18, in Arcata to work on various items
assigned to the Team last spring and reports as follows:

A,

Marking hatcherv fish and harvest strategies to increase
utilization of hatcherv preduction.

At the regquest of the KRTAT, California Department of
Fish and Game staff compiled information relating to the
manpower and monetary costs of marking fish at Iron Gate
Hatchery (IGH) and Trinity River Hatchery (TRH) with a
single fin c¢lip. At TRE, it would require approximately
$26,000 for initial equipment with annual costs of
$155,000. It would require about 80 personnel-months of
time, malnly seascnal employees. At IGH, start-up costs
were estimated at $17,000, with an annual cost of
$260,000. About 135 personnel-months would be expended.

Due to the marking requirements for fall chinook there
would be about 40 people at IGH in March and April, a
situation that may impact fish rearing operations.

The KRTAT is currently developing a tool to assess the
application of a marking program within the ocean and
river management structure. A more complete report will
be completed by the end of 1990. Initial assessment of
management methods needed to increase overall chinook
harvest, however, have led the Team to guestion a
marking program's value for this purpose. First, there
may not always be significant "excess" hatchery fish
available for harvest due to low hatchery production or
poor survival. Second, harvest methods to
differentially harvest hatchery and natural fish would
need to be developed. Hook and line fisheries would
incur hooking mortality losses that would offset to some
degree the gains in harvest that could occur by a
differential harvest plan. Inriver nonlethal methods of



-

harvest would be an essential part of such a strategy.
Further work is needed to quantify the potential gains
in harvest that may be possible.

The Team's final report will also address other uses of
a marking program, such as: 1) the distribution of
adult hatchery fish in natural spawning areas,

2) verification of preduction multiplier method
currently used in cohort reconstructicn, 3) hatchery/
natural interactions during juvenile migration,

4) ocean harvest distribution, and 5} run timing and age
compesition in river harvest,

Assessment of inseason adiustment of stock size bhased on
gatch-per-unit-of~effort (CPUE) at Fort Bragg in Mav and
June.

Klamath fall chinook ocean stock size for age 3 and 4
fish has been projected each spring since 1985 based on
regression relationships of age 2 and 3 fish in the
river run the previous vear (KRTAT, 19%0). While the
preseason estimate for age 4 fish has been reasocnably
accurate compared to the postseason estinate, the age 3
projection has been highly variable (Takle 1}.

This has resulted in errors in allowable catch levels
(quotas) in the Klamath Management Zone (KMZ) commercial
troll fishery as well as in the river Indian net
fishery. Other fisheries (ocean commercial fisheries to
the north and south of the KMZ, ocean sport fisheries
and river sport fisheries) are managed on a time/area
basis, and are thus not affected by stock size errors.
There may be a way to adjust the stock size projection
in early July based on CPUE in the Fort Bragg port area
in May and June.

CPUE, expressed as commercially landed chinocok per day
(or chinocok per delivery) during the period 1981-1989 is
pesitively correlated with Klamath fall chinook age 3
ocean stock size estimates (Figure 1), as well as for
the stock size as a whole (Figure 2). Why this
relationship occurs is difficult to understand, since
Klamath fall chinocok make up generally only 20 to 30
percent of the total chinoock available in the Fort Bragg
area during May and June. The dominant stock in the
area {Central Valley chinoock as measured by the

Central Valley Index), while showing a positive
relationship with CPUE, is not nearly as strongly
correlated (r2 = 0.686), ©Other measures of stock size
and various periods within May and June are poorly
correlated as well. Those investigated include age 4
Klamath ocean stock size, Klamath spring chinook run
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Table 1. Compariscns of Pre- and Post-ssason Qc=an abundance
ratimates for Ages 3 and 4 Klamath River Fall Chinoo
15851989 Heasons
FostsaAas0n
Agea Season preseason estimate astimabs Pre/nos
3 1485 6,500 137,300 0.41
19854 213,06087 592,400 .36
1987 255,900 368,800 0D.84
1988 18%,400 588,000k .32
225,300 74,1000/ 2.88

1989

4 1985 45,500 4%,100
1386 53,000 55,900
1387 164,900 188,200
1588 149,100 104,500
1989 172,400 181,700
Average
a/ 15 percent jack count adiustment zpplied because mcst of qacks
in the Trinlty River. alse, the basin jack count was outside
database.
This is a very preliminary estimate as the cohort has not near
completed its life cycle.
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size, and Central Valley fall chinook spawning
escapement. Time periods investigated included all
combinations of one~half month and full month periods
during May and June.

The Team will continue to investigate the observed
relationship, adding 1990 data when available. The main
utility of the information, under harvest management
practices used in recent vears, 1s largely limited to
adjustment in the river harvest allocation and most
properly applied to age 3 fish only. Application in
ocean fisheries would be limited to those occurring in
late July and August managed under a harvest guota (KMZ
comnmercial).

Gill net vulnerabilitv factor for age 3 fall chinook.

The vulnerability of a fish is the probability of that
£ish being captured when it comes in contact with
fishing gear. Due to the selectivity of the gear used
in the Klamath River basin, 4~ and 5~year-old chinoock
are considered fully vulnerable to the terminal
fisheries (Indian and sport) while 3-year-old chinock
are considered to be partially vulnerable to the Indian
gill net fishery. When modeling the impacts of the gill
net fishery the vulnerability factor is set based on
data from fisheries in other years, taking into account
the fishing pattern (time, area and mesh size) in the
harvest plan. For 1990, a factor of 0.57 {(the 1983-1989
average) was used. Generally speaking, as more net
harvest occurs later in the season, with smaller mesh
nets, or within the lower Trinity River, the factor
would increase. The Team considers the net
vulnerability factor subject to annual review and will
adjust the Harvest Rate Model as appropriate based upon
the 1991 harvest plan.

Assessment of spring chinock and coho populaticon and
exploitation.

The KRTAT reviewed work produced earlier this year by
USFWS on spring chinook run size and harvest and
reported to the Council prier to the 19%0 fishery. An
analysis of coho abundance and exploitation was
initiated by USFWS but has not been completed. These
analyses are being neglected due to funding constraints,
with no expectatiocn that progress will be made in the
near future. The KRTAT is available for review of these
issues upon further development by USFWS but does not
have the manpower within the Team to do extensive

analysis.
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Attachment A. Chincok Catch Levels for 1990, with a Comparison
to 1989 and 19838, 1/

Number of chineook

Fishery - Area 1990 1989 1483
Ocean Troll
C. Falcon-Sisters Rocks 2/ 223,000 315,000 392,000
EMZ 8,000 44,000 89,000
Horse Mountain-Maxico 440,000 459,000 1,238,000
Ocean Sport
C. Falcon-Sisters Rocks 10,000 9,000 16,000
KMZ 39,000 72,000 53,000
Horse Mountain-Mexico 23/ 112,000 126,000 140,000
River Net
Estuary 4,000 37,000 38,000
Mid~Klamath 3,000 5,000 10,000
Hoopa Reservation 1,000 4,000 5,000
River Sport
Estuary 300 2,000 3,000

1/ Preliminary, subject to revision.

2/ Through Octcober 7,

3/ Through October 15, season closes November 18.
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ATTACHMENT

FRAMEWORK FOR FPISHERY HARVEST PLANS REQUIRED BY NMFES.
KEY POINTS TO HAVE TN HARVEST PLANS

Spring chinook, Coho, Lamprey

1. Biolegical views of affected stock.

Status of hatchery and natural component.

Current harvest patterns, lmpacts.

Concerns of sensitive stocks.

Possible incidental impacts to eother stocks, species, ov fisheries.

Lo R T w o

2. Harvest plan.

Time frame of fishery.

Target of fishery.

Gear allowed in fishery.

Catech level expected,

Expected impacts on other stocks.

Regulations te reduce incidental impacts to other species, stocks.

o0 0 0 G0

3., How this plan addresses concerns stated in #l above.

o Any information available on fish vulnerability.
o What the projected impacts will do to target stock.

4. Economic assessment for fishery.
o Potential wvalue,.

5. Monitering efforts and reporting guldelines.
0 How?

o What?
o} When?



ATTACHMENT 8

& ?'g' Attachment D.1.c.
November 1990

PROPCSED SCHEDULE OF
PACIFIC FISHERY MANAGEMENT COUNCIL (COUNCIL)

PROCESS FOR DEVELOPING 1991 OCEAN SALMON FISHERY MANAGEMENT MEASURES

January 28
February 1

February 11-15

February 21

Harch 1

March 4-8

Harch 11-15

The Salmon Technical Team (STT) and staff economist meet in
Portland to draft "Review of 1990 COcean Salmon Fisheries".
This report reviews and summarizes the seasons, quotas,
harvest, escapement, socio~economic statistics and achievement
of management goals. It is due for printing February 14 and
mailed to the Council and public on March 1.

STT meets in Portland to complete "Preseason Report I, Stock
Abundance Analysis for 1991 Ocean Salmon Fisheries™. This
report provides STT management concerns, estimates abundance
for key salmon stocks, essesses abundance estimation precision
in past years, evaluates impacts on harvest and escapenment of
recent regulatory regimes if used in 1991 and provides other
pertinent information to help the Council develop specific
management options. It is due for printing February 20 and
mailed to the Council and public March 1.

Salmon Advisory Subpanel (SAS), STT, and selected Scientific
and Statistical Committee members meet with policy and
technical staff from the state and federal fishery agencies
and treaty Indian tribes to review preliminary stock abundance
estimates prepared by the STT. The management entities and
STT will identify any harvest management constraints given
current stock abundance estimates. To the extent possible,
managers will provide the SAS with a range of allowable ocean
harvest levels. BSAS members will return to their constituents
to begin developing options.

Council reports which summarize the 1990 salmon season and
project the expected salmon stock abundance for 1991 are
available to the public from the Council office.

Anticipated time frame for the Klamath Fishery Management
Council to meet and adopt its recommendations to the Council
for ocean and inriver harvest sharing and ocean management
options affecting Klamath River fall chinook.

Council and advisory entities meet at the Clarion Hotel-San
Francisco Airport to adopt 1991 regulatory options for public
review. Prior to developing opticns, the Council anticipates
the Pacific Salmon Commission to document and articulate any
agreements reached in dits forum which dmpact Council
managemnent. On March 11, with STT sassistance, the 8AS
develops coordinated preliminary regulatory opticns for the
1991 season. On March 12, working from the SAS options and
other advisory, tribal and public input, the Council
formulates no more than three proposed coastwide management
options for collstion by the STT. The STT and staff prepare
a draft of the proposed options for Council review and

1



Harch 20
Harch 21~

April 5

Harch 29

April 2-3

April 8-12

Aprdil 17

April 12-24

Hay 1

PFMC
10/29/90

DRAFT

tentative adoption for STT analysis on March 13. On March 15,
the Council reviews its advisor snalyses and tribal and public
comment on the tentative options before adopting two or three
final 1991 regulatory options for public hearing. The options
should meet the management objectives of the framework plan.
Any need for ewmergency changes to the plan should be
identified for public review. If an April 15 opening of the
troll season off California is inappropriate, the Council must
modify or rescind the opening date at this meeting,

Newsletter with proposed management options and public hearing
schedule is distributed (includes options, rationale, and
condensed summary of biological and economic impacts).

Anticipated time frame for management agencies, tribes and
public to meet and agree on allowable ocean harvest levels
north of Cape Falcon and to refine option recommendations.

The STT "Preseason Report II, Analysis of Proposed Regulatory
Options for 1991 Ocean Salmon Fisheries™ will be distributed
with the Council briefing book.

Public hearings are held to review the proposed regulatory
options adopted by the Council., Tentative public hearing
gsites and dates are Sacramento (April 3), Eureka (April 2),
Coos Bay {(April 3), Astoria (April 2) and Olympia (April 3).

Council and its advisory entities meet at the Red Lion-
Columbia River Inn, Portland to adopt final 1991 regulatory
measures. New options or analyses presented at the April
meeting must be reviewed by the STT and public prior to any
Council action. ©On April 8, with STT assistance, the SAS
develops final regulatory recommendations. On April G,
working from the SAS recommendations and other advisory,
tribal and public input, the Council tentatively adopts final
regulatory measures for anmlysis by the STT and staff
economist. If necessary for clarification, the STT will
review the tentative measures with the Council on April 10.
The STT returns before the Council on April 11, to present its
final analysis. Following advisor, agency, tribal and public
compent on April 12, the Council preoceeds with final adoption
of the 1991 regulatory measures.

Newsletter describing adopted ocean salmon fishing management
megsures 1s mailed to the public.

STT completes "Preseason Report III, Analysis of Council
Adopted Regulatory Measures for 1991 Ocean Salmon Fisheries”.

Federal regulations implemented and preseeson report III
available for distribution.
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WDAFS
SALMON 1990 AGENDA
Title: 1890 Northeast Pacific Chinook and Coho Salmon Symposium
Place: Himbolde State University, Van Duzer Theatre, Arcate, CA 85521
Time: Septermber 18 to September 22, 1990
Hosts: Humboldt and Cal-Newva ATFS Chapters

Contributors: Humboldt State Universicy Fishery Unit
Six Rivers National Forest
Cafifornia Department of Fish & Game

September 18th

September 19th

2:30—8:00 am

9:00—12:00 pm

1:30—35:20 pm

Optional Field Trip

Field trip to Six Rivers National Forest to view streamside chinook salmon spawn-
ing and rearing facility, and instream structures constructed for providing chinocok
salmon spawning and rearing. Leave Arcata 10:00 am and return between 4:00
and 5:00 pm. Must pre-register so that vehicles and lunches can be arranged.
Field wading gear is required. The cost is $15.00. Contact Mary Kay Buck at (916)
£29-2118 or Annelise Carleton at {707) 442-1721 —Six Rivers National Forest.

General Session Ag ada

Introduction, ete.: Overton/Loudermilk

Salmon Fisheries Management Overview of Major
Drainages: Session moderator, Pat Higgins

—Yuken Systems: Gene Sawdone, Alasaa . ish & Game. Anchorage
—{Columbia System: Fred Olney, USF&WL, Vancouver, Wash ington
—&acramento System: Forest Reynolds, CDF&G, Sacramento

—Georgla Straits: Brian Riddle, Dept. of Fisheries & Oceans,
Nanatmo B.C.

Ocean and in-river management of fall chinook of the
Klamath River System: Moderator, Jerry Barmes

1. Intreduction and background: Jerry Bames (20 min.)




7:00~-3:00 pm

“oho Salmon Management and Research: an informal get-together of biologists in- .

2. Historical development of the Klamath River Harvest Zale Model
David Hankin, Humboldt State University (40 min.)

EL»J

Cwrrent analytical concerns for harvest rate models: Rohert
Kope, National Marine Fisheries Service {40 min.)

4. Development and implementation of the Klamath Cesan Harvest
Model: Alan Baracco, CDF&G (40 min.)

5. User-group panel: A discussion of the economic and culitural
effects of the implementation of harvest rate management {or the
Klamath River

a. Commercial fishing industry: Scott Downie, Pacific Coast
Federation of Fishermen's Associatisns {20 min.)

b. Native American fisheries: Sue Masten. Yurok Tribe Transition
Team (20 min.)

¢. Dick Sumner: In-river sports fisheries (20 min.}

d. Jim Waldvegel: Ocean sports fisheries (20 mirn.}

Coho Management, HSU Corner Deli

volved in the management and research of Coho with a concurrent social. The objec-
tive is to identify current management strategies and research, and to develop a
. etwork for biolegists/scientists involved with Cc.o.

September 20th

8:00—5:00 pm

7:00 pm

September 21st

8:00—12:00 pm

Bill Loudermilk Cal-Neva Chapter to arrange

--Smolt Quality and Emigration Cues
~~Harvest Management

—Endangered Salmon
Banquet—Arcata VFW Hall

—Albacore and Chicken Barb~que: Humboldt Chapter AFS

Genetic & Hatchery Practices: Session chairman,
Eric Loudenslager

8:00 am  Genetic Variation in Chincok Salmon: Devin Bartley




£:40 Genetie Stock Identification of Mixed Fisheries: Jan

Brodziak
9:20 Break!
2:50 Reproductive Changes in Hatchery Chincok S.umon

in Oregon: David Hankin

130 Aquacultural Genetics of Coho and Chincok Salmon:
Willlain Hershberger

11:10 TBA

Sentember 22nd

Estuaries and Qceans

Sponsors: USF&WL Service
Klamath River Restoration Program
Humboeldt State University
Humboldt Chapter A.F.5.

9:30 am Introduction: Craig Tuss, USF&WL, Arcata

9:45 Role of Estuaries and Wetlands »'ong the California . ast
Tom Taylor, CA Parks and Recreation

10:36 Hydraulic Forces that Affect Es sary Productivity: J 1
Largier, Scripps [nstitute

11:15 Survival of Salmonids in the Estuary Envirenment: Terry
Hofstra, Redwood National Park

12:00 pm Lunch

1:00 Factors Affecting Primary Ocean Productivity: George
Crandell, Humbeldt State University

1:45 Elfects of the Ccean Environment on the Survival of
Juvenile Salmonids: Beb Frangis, University of Washington

2:30 Break

2:45 Food Consumption of Juventle Salmon in Reiation ¢ Food
Avatlability: Rick Brodeur, University ¢f Washington

3:30 Coho Model and the environmental {factors aifecting Coho
production: Peter Lawson, ODF&WL in Newport

4:18 Concluding Remarks: Craig Tuss

4:20 Questions and Feedback Session






