MINUTES FOR THE RECORD

Klamath Fishery Management Council
October 7, 1993
Hoopa Neighborhood Facility, Hoopa, CA

ADMINISTRATION

Agenda item #1; The meeting was convened at 8:00 am with a
guorum of members present (attachment 1). The members introduced
themselves. Chair McIsaac announced that we have received a
letter from Philip Anderson of PFMC officially replacing Frank
Warrens with Scott Boley as their KFMC representative.

agenda item #2: Sue Masten provided comments to revise the March
and April minutes and revisions to the September minutes were
received from Dave Bitts after the meeting {attachment 2). The
Council decided to wait to finalize the minutes until wore

members could be present.

tater, with Mike Orcutt sitting in as the alternate for Pliny
McCovey, the Council continued their review of the minutes.

** Motion (Wilkinson): I move to approve the March and April
minutes as amended. Seconded (Masten).

Discussion
Bitts: Gary, did you say {(at the lunch session) that legal
justification for NMFS position was needed in order for you to

proceed?

Matlock: I can't remember. I tried to be consistent and say the
same thing every time I was asked about it.

Iverson: Several members did not recall the specific points made
by Don in the letter sent to the Secretaries. The tape did not
function for the second day of the meeting s0 we do not have any
record other than the minutes and our memories.

Shake: I recall that we agreed to write a letter, urging the two
Secretaries to work together for restoring Klamath stocks, but
the parts of the letter that go into hatchery review, for
example, do not seem familiar.

McIsaac: Let's put off approval of the minutes until we talk
more in depth about the May 10 letter (motion to approve minutes

postponed).

Agenda item #3: Today's agenda (attachment 3) was revised to add
two agenda items after #19: a) review the May 10 letter from the
Council to the Secretaries and b) hear a presentation of the
hatchery review report. -



LEGISLATIVE UPDATE

Agenda item #4: Status of Magnuson Act

Matlock: Hearings on the re-authorization of the Magnuson Act
have been taking place. The trend right now seems to be that the
Act will not be re-authorized until early next year. Doug Hall
(NOAA) testified that a draft bill will be provided to Congress
by December '93. There are four major items under discussion:

1) habitat--insure that it is protected and restored, 2) conflict
of interest, 3) user fees, and 4) a national data collection
proposal put together by National Marine Fisheries Service.

-

Agenda item #5: Report on the 1993 fishing season (Barnes)

Agenda item #6: Estimate of incidental take of salmon in whiting
fishery {(Barn

Agenda item #7; Report from the
regarding data on spri
fall chinook fishery

Jerry Barnes is not present, so we will not hear a report on
these items at this time.

Let's hear reports from members who are knowledgeable about the
'93 season:

New agenda item #5: roundtable discussion on 199:
ocean fishing

Ocean sport

{Boydstun): The PFMC preliminary catch tables (through September
5 for the Klamath Management Zone) recreational fishery show that
the 7,900 chinook caught are under the quota (attachment 4).

Coho salmon drove the fishery because they found California
waters very attractive. We estimate that there were three cocho
for every one chinook in the zone. The recreational fishery
Between Cape Falcon and the KMZ caught 3,900 chinook and the
recreational fishery south of Point Arena (Horse Mtn) caught
95,700. ™id season we requested a special commercial fishery
starting September 5. The Secretary of Commerce approved a 7,400
chinook fishery south of Pt Arena starting September 6. The
actual catch was 2,300 fish.

Wwalters: We've noticed that the season seems to be running late
for rockcod fishing as well as salmon. Usually, at this time of
year, the rockcod are full of eggs, but so far we have only
caught fish without eggs. :




Ocean troll

Boley: The total number of troll caught chinook in Oregon
approached 68-70,000 fish as of September 30. This is somewhat
jess than we expected. Fishing will probably continue through
October. We are finding that the distribution of fish is not
normal, basically there is a southern shift of stocks that has
delayed run timing.

Bitts: Coho were still present in Half Moon Bay in late August.
The numbers are probably comparable with chincok numbers.

In-river tribal

Orcutt: Fall chinook caught by Hoopa tribal members through
September 30 totalled 900 fish. This compares to the harvest in
192 when 300 fish were caught. We also harvested 300 spring
chinook in '93. A summary table will be provided at a later
date.

Masten: TYurok tribal fishermen noticed that fish were about a
month late. Fishing effort was down because fish were not
present in August. We are still way below our expectations.

The early fishery had smaller fish, fish being caught now are a
1ittle bit larger, but still overall smaller than usual. Scie
fishermen changed their gear type to accommodate smaller fish.

1t does not appear that we are going to reach the quota--it looks
like we are at the tail end of the run.

In-river sport

Bostwick: Sports anglers exceeded their quota this year. 1,500
fish were caught instead of the qgquota of 1,300 fish. Overall,
the fish were small, healthy, colorful, and good fighters. HMany
23" fish were caught and most were under 20 lbs. Barbed hooks
were allowed this year.

Boydstun: The Fish and Game Commission allowed barbed hooks
because the gquota is double the size of last year's. Last year,
the in-river sport fishery was the first to notice the high
number of jacks. Again, we're seeing more jacks than normal, but
not as many as last year.

Spawning
Bitts: The preliminary numbers from the hatcheries show that
Trinity River Hatchery has the same number of returning fish as

last year.

Mike Rode: Shasta River weir was in place by mid-September. The
numbers so far are very low. We are a little behind the five
year average. Last year the total run on the Shasta River was
484 adults. Attachment 5 shows the preliminary numbers returning
to Iron Cate Hatchery and the Shasta River.



Kautsky: The Willow Creek weir has had 324 adult chinook

compared to 105 in '92 at the same date. This is a relative

index and is comparable to what we've seen here in Hoopa. .
Junction City Weir has seen 413 chinook {spring and fall fish) so

far this year compared to 462 at the same time last year.

McIsaac: Overall, it seems like we are hearing that the ocean
harvest was less than expected and the in-river harvest has had
variable results.

New agenda item Masten: The Yurok Tribe is becoming quite
active in the lower Klamath River. We are working with the Fish
and Wildlife Service in Arcata to do an instream flow study of
the Klamath River (from Weitchpec to the mouth) and the State
Coastal Conservancy for proposals to work on the lower 43
tributaries. We have the assistant biologist and the biological
technician hired. We are fine tuning negotiations for the lead
fishery biologist and working closely with professors at HSU to
answer the trigger question, "if you were able to set up your own
fisheries department, what would some of your goals be?" The
tribal natural resources committee has 10 members, who have
drafted the mission and goal statements for our fisheries
department. 1In 1994, net harvest monitoring will be done jointly
by the tribe and the Service. In 1995 and subsequently, the
monitoring will be done by the Tribe. Our focus will be '
biological investigations and harvest management. Our
enforcement activities are being drafted under contract with the
court system.

Agenda item #8: Review of steps taken by PFMC on "bDeficit
Accounting” {Boley)

The Pacific Council declined to send the deficit accounting issue
forward as a potential framework plan amendment. The issue was
deferred to the underescapement review committee. Many members
of the Pacific Council felt that this issue is important to
consider, but not at this time. Consideration of deficit
accounting was delayed until March 1994. PFMC staff will
reintroduce deficit accounting as an on-going issue in November
for the next amendment cycle (1995). The distinction that I want
to clarify is that the idea is still alive, the Hoopa Tribe will
not need to re-introduce it.

Agenda item #9: PFMC's Klamath River Fall Chinook Review Team
report (Bitts)

I will report on the progress made so far--Boydstun and I are the
team representatives here. The full team met for the second time
last week. We feel that there are some problems in methodology
for 1) estimating stock abundance and 2) estimating where the
fish are going to be. The Technical Team says that we can't .
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expect much improvement in stock abundance estimation. Dave
Hankin tells us that we should look at other factors that exist--
such as water availability and predators. Although neither of
these factors account for the abrupt change in stock abundance
that has occurred. We locked at ocean survival conditions and
both Hankin and Mike Maahs concluded that ocean survival rates
impacted overall survivability, but if we factored this variable
out, it still didn’'t account for all the change that we observed.
There was a strong correlation showing that hatchery releases
seemed to cause the most disruptions. Jim Welter introduced data
on Iron Gate Hatchery fish releases and flows in the Klamath
River (from '78 to present), but this data has not yet been
analyzed. We feel this information may correlate to the observed
decline in productivity.

overall, these fish got hammered by every variable that could
negatively influence them. Hatchery production is the one
variable that we can really control. Changes are in place to
modify hatchery practices. We also noted that there were 3
different types of events: 1) in 150 we exceeded the target ocean
harvest rate, but abundance was also over-predicted, 2) in '91 we
thought there were enough fish to harvest {yet still clear the
floor) but later we found out that there were not enough fish to
allow any harvest, and 3) in '92 this occurred again because
there was nothing fishery managers could have done that would
have helped. The PFMC allowed some fishing to proceed in '92 in
regsponse to socio-political factors.

The committee also agreed that not any one level of escapement
for the Xlamath is better or worse than any other (i.e., we don't
have any idea what the stock recruitment curve should look like
for the Klamath).

There is also a differentiation between the portion of fish that
return to each of the hatcheries and Klamath side fish trend to
come back as four year olds rather than three year old's.

L.B. Boydstun: Steve Jacobs, from ODFW put together a nice
review of the stock projection methodology used. He made
suggestions on improving the model, one of which was to use a
more conservative approach when projecting 3 year old abundance.
The group feels that sometimes we ask too much of the data,
because the resolution of the data is not as fine as we would
like it to be. We will get our draft information to John Coon by
October 22, then the group will meet again in early November.

Discussion

o The methodology may need to change, but we cannot expect a
quick fix. If we do change the methodology, the major
implication still exists that trying to achieve success in
projecting in any one year is next to impossible. Achieving
success over a longer period of time is more plausible.
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The Technical Team has learned about the effects of
different types of closures on reducing the impacts of
fisheries and has come to some preliminary conclusions.

It sounds to me like the most important topic of concern is
improving the stock recruit relationship. I'd like to
suggest that we include this item as a joint meeting agenda
item. Otherwise we will continue to struggle because we
will not be able to know if zaving fish in the ocean will
actually help fish make it to spawn in river (Matlock).

we need to remember that we are not going to have very much
success in achieving the goal in any one year. We might be
able to achieve the goal over a longer period of time.

We also need to remember that if the trend continues
downward, and you are managing for a longer term target,
then pretty soon we'll be managing for endangered species.

An example of longer term planning could be deficit
accounting, so if the escapement goal ig not met it is made
up for later.

Its disappointing to hear that we still do not know the
stock recruit relationship. We have collected data for 10
years, and I was hoping to hear that we were more
successful.

We shouldn't manage solely for seeing what the results of a
range of escapement should be. CDFG has data on the Klamath
dating back to at least the 30's. Maybe we could look back
at this data to give us the information we need.

The data is confounded because when you look at the Shasta
River the productivity of the river has declined in a
straight line downward.

1 disagree that it is a straight line downward. There have
been major events in the history of the river that are
having an impact on stocks. For example, in the 30's there
were 3 low years, then there was a rebound in the 50's
{Bitts).

Be careful with that data because the location of the
counting station was changed. Reisenbichler’'s report shows
that the beta parameter has declined and continues to
decline.

The Yurok Tribe would just like to see if something works
before it is abandoned. How did the committee look at the
increases and decreases in stocks? .




O Wwe looked at increases and decreases in the context of
factoring out the ocean survival conditions. As far as
evaluating coastwide survival conditions, the review
committee has not worked much with that data set (Bitts).

] The review team will provide a report to the Pacific Council
by December. December was chosen because then the report
can serve as background information for the '94 process.
Hopefully there will be some recommendations in there to use
in '94. We will need to decide how conservative to be
{Boydstun),

Wilkinson: In the April minutes, I see that we nominated Mr.
Walters to serve on that committee, what happened with that
recommendation?

Boydstun: The team was established in March by the PFMC, and the
names were already picked by the April meeting.

Masten: I recall that PFMC stated the group was open to anyone,

McIsaac: On Hovember 9-10 the group will get together again.
Mr. Walters is certainly welcome to attend then.

break

Announcement: KIDE radic (Hoopa) will be taping meeting the
meeting today for later broadcast.

revised agenda item #7:

The South Fork Trinity River is reporting an increase in the
numbers of spring chinook observed. The hatchery numbers are not
counted. The '93 Salmon River spawning escapement increase may
have been due to increased counting effort. See attachment 6.

Masten: On the Yurok portion of the river, we monitor spring
chinook returns from mid March to November. In some years, there
is quite a bit of overlap of the spring and fall runs. We
usually use mid July as the break point between spring and fall
runs. :

Kautsky: We use mid-August through December as the range of time
for fall fish. We verify the run with coded wire tags.

11. Update on the status of the legal opinion of trust harvest
rights (Shake).

We all received copies of the Solicitor's opinion yesterday
(attachment 7). The key language is found on page 3:
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I conclude that the fishing rights reserved for the Tribes
include the right to harvest gquantities of fish on their
reservations sufficient to support a moderate standard of
living. I also conclude that the Tribes' entitlement is
limited to fifty percent of the harvest In any given year
unless varied by agrecment of the parties.

So, 50% of the harvestable surplus is for the tribes, but the
door is still open for allocation after that. In Oregon and
Washington we have seen higher and lower percentages on the
different stocks of fish. I'm finding it very interesting to
read the background information and litigation that has occurred
and is contained within this opinion. This opinion serves as a
good refresher course for all of us.

Matlock: National Marine Fisheries Service has provided a
written statement on this issue (attachment 8). I want to
emphasize NMFS's encouragement for this Council to work hard
towards reaching consensus on the allocation issues (that formed
the basis for the creation of this body).

Bitts: This Council has agreed to abide by the prevailing legal
definition of tribal rights. The trollers believe the legal
definition has to come from court decision or statute. The
attorney's opinion is not acceptable as a legal statute. We
expect that the district court will reach a decision on this
sometime next spring.

Shake: You have to recognize that this opinion is the federal
government's opinion on harvest management. Until we (DOI and
DOC) hear otherwise, we have to abide by it.

Bitts: Ok. But the rest of this Council is not bound by that
decision. I don't know how this opinion fits into the
litigation. It all depends on timing, if the court reaches a
decision prior to when the PFMC needs to make its decision, then
it may change the outcome.

Matlock: I don't know what the court will do. I am trying to
make sure that the document is consistent with this opinion.
Discussions about the '94 season will be consistent with this
opinion regardless with what may be co-occurring with litigation
in process.

Boley: I question the use of the term overfishing in Matlock's
written statement. [see attachment 8 for corrected version]

McIsaac: Now that we are done with as much clarification as we
can do at this time, let's discuss our reactions to it:

Shake: If we are going to settle this deal in court, then maybe
the court will come up with decisions that neither of us will be
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happy with. Many times, the court will assign it back to us to
work harder on. We really need to leave here with the spirit of
cooperation to work together in the future. We need to figure
out how to work together, We can't let the courts decide,
because they won't be able to come up with an opinion by the time
the PFMC needs to make the decision in April.

Bittg: Ocean fishermen came to this forum to cooperate, We are
now being asked to cooperate by being asked to cease to exist.
That is not what we are interested in.

Wwilkinson: Since I signed on {by the consensus process)} to
Option 7.2 in the plan, I agreed to abide by the law of the land.

Boley: Time won't stand still for us. We should still set aside
our personal viewpoints and make every effort to discuss this
allocation $ and try to find ways to compromise. At least we
need to go forward with the parameters we now have, we can't Jjust

sit still and wait.

shake: I'm not prepared to answer questions on the details in
the opinion. Perhaps we could request staff from the Solicitor's
Office to come out and help us understand it.

McIsaac: I will be asking Oregon to review this and let me know
what this opinion means to Oxregon.

Q: The opinion refers to a "woderate standard of living" (also
mentioned in US v Oregoen), but a definition has never been
offered. Would you anticipate that we would ever get into this
definition?

A: Lawyers call that sort of vague reference a “"term of art."

My interpretation of that is "in times of abundance where we have
good levels of fishing opportunities” then the tribes may someday
need to cut back from catching too many fish (Shake).

Q: Prage 27 refers to counting the 50% Do you know if this
refers to adult equivalency?

A: I want to talk to the Solicitors office about what they
meant.

Bitts: Perhaps the plaintiff's attorney could also be present
when the solicitor explains this to us.

Shake: That would be ok by me. The attorneys could come to our
next meeting.

Q: Can I receive some background information on the Harvest
Allocation Work Group (HAWG)?



Wilkinson: This group meets separately from the Klamath Council
to wrestle with allocation problems. The one issue that we have
always had problems with has now been resolved, so when we meet
in the future, we may be able to move forward easier.

Roley: Could it be possible to pick 3 percentage's to devise a
longer term management enhancement structure, then have these
technically analyzed. It would look something like this: 1) 50%
tribal, 2) a percentage higher, and 3} a percentage lower. We
don't know if the groups can agree to something like this until
we ask. If we can get something that people can agree to over
the long run, then we might get farther than if we go on only a
year to year basis.

Wilkinson: What kind of numbers are you talking about in your
range?

Boley: They should be reasonable, but realistic. The 5 year
agreement for the tribal share could be the very lowest. I would
probably say scmewhere in the 40-60% boundaries.

Bostwick: 1Is there anybody who is willing to sit down and
discuss anything less than 50:507

Bitts: Before I can participate in the Harvest Allocation Work
Group process, I need to consult with my attorney, because I am
also a plaintiff.

Boley: How would we best structure the world if we have to do
this? We need to sit down and lock at these numbers either way.
The discussions need to happen. I believe that this Council
needs to look at the communities (all) that will be affected by
this.

Wilkinson: Yes, there is value in sitting down to meet and
discuss this.

Orcutt: Our tribe has consistently taken the position where we
are open to selective harvest, hatchery marking etc. These tools
are possibilities to enhance harvest opportunities for both user
groups.

Masten: We are willing to sit down and discuss options. We feel
that we are entitled to 100%, but we will readily abide by the
existing law. The tribe is a sovereign government and it will
make its own decisions.

** Motion (Wilkinson): The Harvest Allocation Work Group will

meet to begin discussions for the '94 season. Harvest ranges
that could be considered will be identified. Seconded.
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pDiscussion:

Dave, if you cannot legally participate, can you designate
gomeone?

Bitts: I need legal guidance to answer that gqguestion.

Masten: The tribe hasn't discussed what we are willing to look
at yet.

Boley: It sounds like people are willing to discuss after they
have time to review it thoroughly.

shake: As we talk about this over lunch, let's ask those folks
who are not clear on their position to consider abstention as an
option to ''no" votes.

lunch break
Returning to the motion that is up for discussion:

Wilkinson: Should we amend the motion to include a range of
allocation and not be limited to the '94 season?

Masten: 1t would be better if the amendment is left off the
motion. When the group sits down they could set agenda. The
motion should not have any percentages in it. The difficulty
exists because of the specificity of the amendment. Why don't we
set it up to look at a range of harvests? .

Original motion changed: The Harvest Allocation Work Group will
meet to begin discussing harvest alternatives for the '94 and
beyond harvest seasons. They will come back and report to the
Council on progress, or with recommendations at the next meeting.
Seconded (Wilkinson).

dkkk Consensus.

Keith Wilkinson will pick a time for this group to meet--
tentatively planned to be just prior to the PFMC meetings on
November 16 at 2 pm, Discussing the concepts prior to having the
data could be a good idea because a lot of these ideas need to be
discussed. Participants will not be limited (include the folks
involved in litigation}.

Agenda item #12: consider amending long range harvest plan
(Option 7.2) based on Solicitor's opinion

McIsaac: It is too early to address this agenda item. We need to
hear from legal advisors on what the specifics of this proposal
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mean. Then later, when the litigation is completed, we could
consider amending the plan.

Public comment

Q: For the purpose of a unanimous vote, how many members
constitute a quorum (Franklin)?

A: Six members comprise a majority for quorum (Iverson).

55 May 10 letter from KFMC to Secretaries

moved agenda item: Disc
of Interi " '

Shake: The letter contained specific points that were not what I
recalled the Council asking for. Notes from the meeting showed
that we agreed to express support for restoration. The letter
might have just missed the mark on what the expectation of the
Council was. Granted, it was an evening meeting and people were
tired.

Masten: In the past, letters from the Council that contained
potentially controversial subject matter were routed through
Council members prior to approval. Had we seen this letter, it
would have been revised. Any substantial correspondence that
goes out representing this body needs to be approved by this
body.

Bitts: In the 1st sentence on the second page of the April
notes, you'll see that we were discussing new ways to enhance
fish--agreeing that an allocation along the lines of 50% might be
a possibility. Allocation isn't really our bottom line, we need
time and area to have a viable fishery. Allocation becomes a
secondary issue. R

Boley: Perhaps the Council should be more careful in giving
specific instructions to the chair. The letter looked positive
to me.

Wilkinson: We often deal with these things as the last bit of
business, and that could be improved. 1In fairness to the Chair,
we need to spend more lead time on these controversial issues.

McIsaac: When I wrote the letter, I was responding to the
concerns that I'd heard the Council discuss. I wrote the letter
under extreme urgency. I have received a positive response:
letter that I'll share with you (attachment 9). :

Orcutt: Where is the motion that led to this letter?

McIsaac: The motion was added to during the discussion..

Shake: I think the Chair is doing a super job and I like the
idea of running future letters by all of us prior to sending them
out. I appreciate that Don wrote this letter.
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McIsaac: 1 see two things happening in the future: I will be
very reluctant to write any letters, and any that I do write will
get full review before being mailed.

Agenda item #21: Draft list of tasks to be addressed by the
spring chinook workgroup (Polos)

Polos: The workgroup hasn't formed, so we have not done any
work. The Technical Team is working on a report bhut it won't be
completed until after this year's harvest talks.

Matlock: The assignment to the Arcata office is on page 14 of
the April meeting notes.

shake: The assignment should stay as written. The Arcata office
should be the lead agency and they should work with the Task
Force restoration efforts.

Matlock: It seems to me that there are 2 specific things that
need to be done: 1) assign membership, 2) have the Arcata office
draft tasks and report these to us at the next meeting.

** Motion {Matlock): I move that we appoint Wilkinson, Bitts,
and Masten. Second (McIsaac).

Discussion: h

o The original motion (made in April) calls for participation
from both the Task Force and Council. Task Force
representation could be provided by Jack west {(Technical
Work Group member).

o) Mike Maahs should be asked to provide his technical
expertise as well.

o Joe Polos will write to the Trinity Coordinating Committee
to ask them to appoint a representative.

*kkk Consensus.

Agenda item #26: Council to provide direction on issues
identified by four chairs

McIsaac: I will ask all Council members to review the issues
that are in front of you, review the discussions at the joint
meetings and bring your comments to our next meeting.



Agenda item #37' Date, time, and identification of agenda for

Let's schedule a joint meeting in conjunction with the
January Task Force meetings.

Maybe we could ask staff at XKRFRO to poll Task Force members
to move their meeting later in January or early in February.

Perhaps the Harvest Allocation Work Group could meet during
that same time frame.

[Note, after polling members, the dates have been set to have the
Task Force meet on February 1 and 2, 2 joint meeling will be held
the afternoon of the 2nd, a social event will take place on the
evening of the 2nd and the Council can meet on the 3rd and 4th.]

On February 2, there will be a joint meeting with the Task Force
to review the following issues: &

O

report from each involved agency on the msnitériﬁg
methodology for the spring and fall sport fishery on the
Klamath tributaries

relationship between spawners and recruits, discuss ways to
improve the model . _

CDFG's hatchery review (distribute report to Cauncil prior
to meeting)

water
stock status
escapement goals

FERC re-licensing

On February 3, and perhaps continuing until February 4, the
Council will meet to discuss the following issues:

O

Council comments on issues identified by four chairs
(roundtable) (Agenda item #26 from October's meeting:
Council to provide direction on issues identified by four
chairs)

TECHNICAL REPORTS

Report on the 1993 fishing season {(Barnes) [Agenda item
#5: from October meetingl]
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Estimate of incidental take of salmon in whiting
fishery (Barnes) [Agenda item #6: from October meeting]

Report from the Technical Advisory Team regarding data

on spring chinook that is relevant to shaping the fall

chinook fishery (Barnes) [Agenda item #7: from October
meeting]

chake: If I could arrange it should I get the solicitor for the
harvest allocation workgroup meeting? RNo.
The Council will meet sometime after the early February meeting,

yet prior to the PFMC's March meeting (perhaps Feb 28-Mar 1) to
review the '94 forecast and address the issue of marking hatchery

£ish.

Meeting adjourned at 2:15 pm.
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Attachment 1

Elamath Fishery Management Council members present:

pave Bitts, Calif. commercial Salmon Fishing Industry

Scott Boley, Pacific Fishery Management Council

Virginia Bostwick, Klamath In-River Sport Fishery

L.B. Boydstun {for Al Petrovich), Calif. Department of Fish &
Gane

Susan Masten, Non-Hoopa Indians Residing in the Klamath
Conservation Area

Gary Matlock, National Marine Fisheries Service

Don McIsaac, Oregon Department of Fish and Wildlife

Bill Shake, U.S. Department of the Interior (served as Lisle
Reed's alternate on the Council)

Pliny McCovey, Hoopa valley Tribal Council

Jim Walters, California offshore Sport Fishery

Keith Wilkinson, Oregon pepartment of Fish and wildlife

Attendees:

Tiffany Allgood, Hoopa Fisheries

John "Chip" Bruss, Bureau of Reclamation
pDavid Doolaege, Water Structures

Troy Fletcher, Yurok Fisheries

Ron Ivexson, USFWS

George Kautsky, Hoopa Fisheries

Peter Masten, Jr., Hoopa Tribal Council member
Tricia Parker, USFWS

Ronnie Pierce

Jay Renzulli, KIDE rRadio, Hoopa

Michael Rode, Calif. Dept. of Fish & Game

Jim Walters, California KFMZ Sport

Bev Wesemann, USFWS

Mark Wheetley, State Coastal Consexvancy

Jim S. Welter, KFMZ Coalition

pavid Zepponi, Klamath Basin water Users Protective Association



Attachment 2
Revisions LO minutes:

Mmarch, 1993 {(Masten}:

page 6, first paragraph, replace with:

The Yurok Tribe requested the DOI for a Solicitor's
opinion on tribal harvest shares three years ago. The
draft of the opinion 1s not complete. In lieu of the
solicitor's opinion, we have requested a policy
statement from the Secretary of Interior. We expect
that policy to support at least a 50% tribal share.

page 6, fourth paragraph, second sentence:
The Yurok Tribe did not sign a treaty agreeing to the
"share in common with" language, so we believe that we
are (may be) entitled to 100% of the harvest.

page 6, tenth and eleventh paragraphs, replace with:
The policy statement has been reviewed and signed by
the Assistant Secretaries, now it is up to the
secretary of Interior to sign it. Commexce will have
the responsibility to meet this policy. We expect the
secretary of Interior to come out with this statement
prior to the April meeting. The BIA has the authority
to set the tribal harvest.

page 11, second bullet, second sentence! .
We are so closely tied to the fish that if they cease
to exist, the Yurok Tribe would cease to exist.

page 11, third pullet from bottom:
The purpose of informing you, and the PFMC, now is to
let people comment on it before the BIA sets the
season. It is within the BIA's authority to set the
season.

April, 1993 {Masten):

page 2, last paragraph:
delete "ceremonial"

page 9, top paragraph:
1 believe this option jncluded payback in 1994.

page 12, second paragraph from bottom:
... The tribe will manage the Yurok resource—sone s and
take over monitoring...

In the past, the U.S. Fish and Wildlife Service office
in Arcata monitored the Yurok resource—zone fisheries.




Revisions

to minutes {continued):

April, 1993 (continued)

page

Beptember,

12, last paragraph:

The Yurok Tribe is not directly managing for spring
chinook, nor is the PFMC but we are making
recommendatian& for that they look at the May ocean
fishery which impacts spring chinook.

1993 (Bitts):

regarding Dr. Xope's presentation on modelling on the
deficit accounting proposal, add:

Pliny asked why he ran the model for 1,000 years. He
responded that it was not his intent to mimic 1,000
vears of river runs; but that many iterations were
necessary to eliminate the influence of random factors
from the results.

Dr. Kope also pointed out that, while we have far too
few observed datapoints to draw any conclusions, the
chserved data we have suggests that the optimum
spawning number is very close to the current floor.
This is a very critical point, central to my objection
to proceeding with the deficit accounting proposal. In
fact, the grounds for my objection cannot be understood
without considering this poiant.

My whole point was that, based on what we now know, it
appears that proceeding with this proposal at this
time, based on the current floor, would be at least as
likely to be harmful to the resource as helpful.

Dr. Matlock very properly objected to a line of
questlons I was pursuing on the basis that all the
numbers in the tables presented in Dr. Kope's analysis
were far too uncertain for anyone to go around
comparing them and drawing conclusions.




FINAL AGENDA Attachment 3

. Klamath Fishery Management Council
7 October 1993
Hoopa Tribal Recreational Hall, Hoopa, CA

Thursday, October 7: math Fi

ADMINISTRATION

shery Management Council Meeting

B:00 am
1. Convene. Approve minutes of the March 6-7 meeting in
Burlinganme.

2. Revise, then approve minutes of the April meeting in
Portland.

3. Review and approve agenda.

LEGISLATIVE UPDATE

4. Status report on the Magnuson Act amendments (Matlock).
TECHNICAL RT
. 9:30 5. Report on 1993 fishing season (Barnes}.

6. Estimate of incidental take of salmon in Whiting fishery
{Barnes).

7. Report from the Technical advisory Team regarding data
on spring chinook that is relevant to shaping the fall
chinook fishery (Barnes).

8. Review of steps taken by PFMC on "peficit Accounting”
{Warrens).

9. PFMC's Klamath River Fall Chinook Review Team report
{Bitts).

10. Action: Technical Team assignments (chair).
Break

LONG RANGE PLANNING

10:45 11. Update on the status of the legal opinion of trust
harvest rights (Reed).

12. Consider amending long range harvest plan {Option 7.2)
. based on Solicitor's opinion. '



13. 1dentify steps needed to put plan into action.

14. Report on progress of Harvest Allocation Work Group
{wilkinson).

15. Discussion on need for future Harvest Allocation Work
Group meetings. Identify assignments in light of the
Solicitor's opinion (Wilkinson).

16. Public comment on long range planning.

17 Act Continue harvest allocation negotiations? In

what areas?

18. Amend long range plan.

19. Action: Determine procedure for stepping down long
range plan into action items.

Lunch

2:00

3:30

NEW BUSTINESS

20. Update on procedure for developing proposals for
harvest management to submit to Trinity and/or Klamath Task
Forces (Parker). ' ‘ '

21. Draft list of tasks to be addressed by the Spring
Chinook Workgroup (Polos}).

22. Decide membership of Spring Chinock Workgroup.
23. Public comment

24.

n: Proposal development.

25. Action: Spring Chinook Workgroup assignments and
roles.

26. Action: Council to provide direction on issues
identified by 4 Chairs.

NEXT MEETINGS
27. Date, time, and identification of agenda for next two

meetings.

ADJOURN
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. Supplemental Attachment C.1.b
. 1393

STATUS REPORT OF THE 1991 OCEAN SAILMON PISHERIES OFF WASHLNGTON,
CREGON AND CALIFORNIA THROUGH OCTOBER COMPARED TO CATCHES IH 1992
AND 19%1

Catch data in this report are derived from hoth hard and soft data
systens and should be regarded as very preliminary., Soze totals
1Ay nolt ada up due to rounding.

Pacific Fiszheyry HManagsment Council

¥Miliprae, California
Wovesbar, 15, 193%3
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TABLE 1. S&mmgry of 1993 PRELIMINARY Ocean Salmon Catcheg through October
by Fishery and Stata with Comparative Catches In 1992 and 19%1.
Species State mommsen s ==Cateh L0 Dat@eem e e
1993 1862 1991
R ponam
CHIROOK
Troll:
HASHINGTON:
Hon-Indian 43,700 29,100
Treaty Indian a/ 25,500 25,700
( ) (22,500) (20,600)
UREGON:
Bo.C.Palcon 2,300 G0
S8¢.C.Palcon 198,900 73,900
State Total 110,300 74,800
CALIFORNIA:
Ho, Pt.Delgada 4,700
Ft. Braqgg 35,500
So. Pt, Arena 254,700
State Total 294,900
GRAND TOTAL TROLL 424,500
—
Recreational:
WASHIRGTON: 18,400 12,700
CREGON:
No.C.Falcon 500 1,000
Se.Q.Paloon 12,100 13,400
8tate Total 12,600 14,400
CALIFORRIA:
" No. Pt.Delgada Sioo 2,600 12,%00
Ft. Bragg 3,300 4,300 5,300
53. Pt., Arena 65,200 62,000
state Totml b, 700 72,100 80,800
103,100 107,100
GRAND TOTAL BOTH 442,800 531,600

a/ Munbers In parentheses are for catches from Hay 1 through September.
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ABLE 1. Continued,
T ] e e T TR R ke fra e e S
pecies Btate e =Oatch o Date-mmmeeo-
1993 1992 199%
o S SRR A0S, TR BRI IR I N o T U TR 4 = F=4 g Y
COHO
Troll:
HWASHIHGTON:
Non-Indian 17,700 57,100
Treaty Indian 74,300 78,400
State Total: 42,000 136,500
ORBEGON
Ro.C.Falcon 1,800 27,000
' 80.¢.7alcon 48,200 279,300
State Total 49,700 306,500
CALIPORNTA:
flo. Pt.Delgada ﬂ o 3,800
Pt. Bragyg ) ﬁ 0 4,500
S0, of Pt. Arsna ﬁf 2,200 74,800
. State Total g 3,200 82,300
GRAND TOTAL TROLL 143,300 525,700
i o 3
Revreatisnals
WASHINGTON: 123,600 207,700
ORBGON:
Ho.C.Palcon 22,300 39,400
s0.C.Falcon | 163,600 219,700
sState Total 18%,800 259,100
CALIFORNIA:
No. Pt.Delgada 15, 300 8,490 40,100
Fr'. Bragg M 00 3,300 18,600
Sn.of Pt, Arena 3,600 1,%00 10,600
state Total 32,400 11,500 69,300
CRAND TUTAL
RECREATIONAL 321,000 536,100 -
GRAHD TOTAL

BOTH FISHERIES

464,900 1,061,800
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TABLE 1. Continued.

Species Btate B o a8 o o s Catch to &at2mw;§%wn
1593 1991 1989
PINK | -
Troll:
WASHINGTON:
Hon~Indian 2,800 43,600 36,700
Treaty Indians+ 2,300 4,500 11,100
State Total: 5,100 48,200 47,900
" Ha.C.¥alcon ) 100 0
50.C.Falcon <50 1,800 3,200
ftate Totsl <50 1,800 3,800
CALIFOENIA: :
He, Pt.Delgada g 0 100
So. Pt.Delgada 0 <50 600
stata Total : o <50 700
GRAND TOTAL TROLL 5,100 50,000 52,400
i oy ko
Recreational:
HASHIBGTON: 1,300 2,200 2,000
OREGON:
Hoe.C.Falcon <50 <E0 <5
go.8.Falcon <50 300 1,300
State Total : <80 360 1,300
CALIFORNIA:
Ho. Pt.Delgada 0 6 o
50, Pt.neigada [+ [+] 0
State Total 0 0 Q
CRAND TOTAL 1,300 o
RECREATIONAL 2,500 3,300
GRAND TOTAL -
BOTH FISHERIES £,400 - 52,500 85,700

“¥yom Janmdary 1.
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TABLE 2. Summary of 1992 PRELIMINARY Ocean Salmon Fishing Effort through

8. Tohev- and Comparative Effort in 1992 and 1991.
g == - sl e BT .
‘Wﬁiéﬁ Btats —rmmmwnmee-Fighing Bifort=-——mee=-
1992 1892 1991
TROLL
(Days Fiuhed)
HASHINGTON:
Hon-Indlan 4,800 4,800
Treaty Indian a/ 1,500 2,200
(1,300) (1,100) {1,500)
State Totalt 6,300 ?;&Gﬁw
OREGON:
Mo C . Faloon 300 700
Zo.C.Falcon 8,500 14,000
State Total S 200 14,700
{Deliverias)
CALIPORNIAL .
Ho. Pt.belgada D 0 £00
Pt. Bragg 3,800
So. Pt. Avaeha 30,900
. gtate Total 35,300
GRAND TOTAL TROLL NA NA NA
g2 T e O ey
FECREATIOHAL
(Angler Trips)
WASHINGTON: 95,500 127,200
CRBGON:
Ko.C.Faloon 11,600 21,700
So.C.FPalcon 135,160 188,400
State Total 146,700 130,000
SALIFORNIA:
¥o. Pt.Delgada 3@&00 13,100 53,000
¥t. Bragg : 20,250 9,200 22,600
So0.0f Pt. Arena L%M a0,9%00 120,500
State Total j‘?&%ﬂﬁ 193,200 196,500
GRAND TOTAL
RECREATIONAL 513,700

345,500

./Nuui:ers in parentheses are effort (Deliveries) Hay 1 - Septesbar 30.



HER-BE- 1993

CAHALLSWS

14: 58
L343

FRFDoMED FIELD ST

TPIUS 51% 8713 AFBC/BACE/REFY

TAME 3. mm@*mmixzwwﬁaﬂmﬁmmﬁmh

916 355 TS
«as CDFG RANCEOD CORD  H007 007

FETR OF CE PO
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RECREATIONAL:
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B.

C.

FALL CHINOOK SPAWNER ESCAPEMENT

Irongate Hatchery

1993 (10/6/93) 1992(10/6/92)
Adults 2633 381
Grilse T3 39
Total 2706 420

> 1,000 Salmon trapped on 10/6/93

Shasta River

Adults 122
Grilse 4
Total 126 290

19 trapped through 9/30/93

Attachment 5

1992 Total

3581
37317
7318

2484
52
2536

Bogus Creek ahead of Shasta River but numbers unknown to me.



SPRING CHINODOK DATA

From Joe Polos

(#ill be provided at a later date)

Attachment 6



Attachment 7

United States Department of the Intenior

ﬂﬁ??ﬁ£{3f11453£ﬁ}{3T(3R
Wahingon D C HrI 40

October 4, 1893

M-36979

Memérandum

To: Secretary
From: Solicitor

Subject: Fishing Rights of the Yurck and Hoopa Valley Tribes

You have asked for an opinion concerning the rights of the Yurok
and Hoopa Valley Indian Tribes to an allocation or quantified
share of the Klamath River Basin anadromous fishery resources.
The request arises from the need of this Department for
definitive legal guidance in setting yearly tribal harvest
allocations. The Department of Commerce, although it does not
have authority to regulate {n-river Indian fisheries, has also
requested a legal determination from this Department on the
Tribes' rights because of the impact on decisions that the
Cormerce Department Imust make concerning ocean fisheries that

harvest Klamath basin fishery resources.!

1 By memorandum dated September 16, 1991, the Assistant
Secretary - Indian affairs, originally requested this opinion.
On March 10, 1993, in a letter to the Secretary of Commerce, you
stated the position that in the absence of a formal legal
determination, the most reascnable and prudent course forx the
United States, as trustee for the Tribes, would be to set aside
at least a S0 percent share of the harvestable surplus of Klamath
River stocks for the Indian in-river fishery. As a tewporary
resolution of differences between your recommendation and
concerns expressed by the Department of Commerce, which has
jurisdiction over ocean fisheries, this Department set the in-
Triver tribal harvest ceiling in 1993 at 18,500, and both
Departments agreed that additional conservation measures for 1993
were appropriate. The Secretary of Commerce directed a 1953
ocean fishing season that conformed to the in-river tribal
harvest constraint, and provided a natural spawner escapement
floor of 38,000 for 18%3. BSee rCommerce and Interior Departments
Set Chinook Salmon Management Measures, " April 29, 1993 (U.S.
Department of Commerce Press Release NORA $3-R117); Ocean Salmon
risheries Off the Coastg Ol Washing Oregon, and California
58 Fed. Reg. le); QOcean

almon Fisheri ff th f Washinaton, Oregon, and
California, 58 Fed. Reg. 31664 (June 4, 1993) (amendment to
emergency interim rule).

5€922 (May 6, 1993) (emergency interim xu



During the past twenty-two years, Dumerous court decisions have
confirmed that when the United States set aside in the nineteenth
century what are today the Yurok and Hoopa Valley Indian
Reservations along the Klamath and Trinity Rivers, it reserved
for the Indians federally protected fishing rights to the fishery
resource in the rivers running through the regervations.? This
Department, through legal opinions and policy statements, also
ha's acknowledged the fishing rights of the Yurok and Haaga Valley
Indians, and the Department’s corresponding obligations.” None

b

See, 2,9, ¥OLEE rdt, 789 P.2d 1354,
1259 {9th Cir. 1986); Pacific Coast Fe ation of Fishermen'g
Ass’'n v. Secretary of Commerce, 454 F. Supp. 626, 632 (N.D. Cal.
1980); Mattz v. Superior Court, 46 Cal. 34 355, 758 P.24 606
(1988); People v. McCovey, 36 Ccal. 34 517, 685 P.24 687, cert,
denied, 469 U.S. 1062 (1984); Arnett v, 5 Gill Nets, 48 Cal. App.
3d 454, 121 Cal. Rptr. 906 {(1975), cert,. den
{1876); Donahue V. California Justice Court
93 Ccal. Rptr. 310 (1971).

ied, 425 U.S. 907
15 Cal. App. 3d 557,

3 The Solicitor’s office, through the Associate Solicitor,
pivision of Indian Affairs, has issued a variety of legal
opinions since 1976 concerning the nature, extent, and scope of
federal reserved Indian fishing rights in the Klamath River
basin. See, e.d,, Memorandum from Acting Associate Solicitor,
Indian Affairs, to Director, Office of Trust Responsibilities
(November 4, 1976) {regulation of on-reservation Indian fishing
on the Xlamath River); Memorandum from Associate Solicitor,
Division of Indian Affairs, to Assistant Secretary, Indian
Affairs (May 4, 1978) (rights of the Klamath and Hoopa
Reservation Indians to fish for commercial purposes); Memorandum
from Associate Solicitor, Division of Indian Affairs, to :
Assistant Secretary - Indian Affairs (March 14, 1979) {Indian
legal considerations with respect to Trinity River diversions at
Lewiston Dam).

Tn addition, as a matter of policy this Department has
acknowledged the existence of Indian fishing rights on the
Klamath and Trinity Rivers and the Department’s corresponding
obligations. See, £.9., Letter from Assistant Secretary - Indian
Affairs to Secretary of Commerce, May 19, 1992; Letter from .
Secretary of the Tnterior to Acting Chairperson, Yurock Transition
Team, August 23, 1981; Letter from Assistant Secretary - Indian
Affairs to Secretary of Commerce, July 25, 1991; Letter from
Secretary of the tnterior to Secretary of Commerce, May 1, 1991;
Trinity River Flovs pecision (May 8, 1991) (Decision of the
Secretary of the Interior) {adopting recommendation for 15952
through 1996 flow releases, based in part on Department’s trust
responsibility to the Hoopa valley and Yurok Tribes); Secretarial
Issue Document on Trinity River Fishery Mitigation (approved by
Secretary, January 14, 1981) (flow releases of water in the
Trinity River); Memorandum from Assistant Secretary for Fish and

T2



of the court decisions, however, have decided whether the Tribes’
fishing rights entitle them to a specific allocation or -
quantified share of the Klamath and Trinity River fishery
resources.

I conclude that the fishing rights reserved for the Tribes
include the right to harvest guantities of fish on their
reservations sufficient to support a moderate standard of living.
1 also conclude that the Tribes’ entitlement is limited to fifcy
percent of the harvest in any given year unless varied by
agreement of the parties.

I have reached my conclusions by examining the history of the
reservations, the Indians’ dependence on the Klamath and Trinity
River fisheries, the United States' awareness of that dependence,
and the federal intent to create the resexrvations in order to
protect the Indians’ ability to maintain a way of life, which
included reliance on the fisheries. I have conducted this
examination in the context of the now-substantial body of case
law examining the history of the present-day Hoopa Valley and
Yurock reservations and confirming the reservation Indians’
fishing rights,* and the variety of cases involving other tribes’
reserved fishing rights. .

I. BACKGROUND

A. The Fishery'aesource

The Klamath River originates in Oregon and flows southwesterly
into California to its juncture with the Trinity River. The
lower 40-50 miles of the Klamath River lie within the Yurock
Reservation. From the point of confluence, the Klamath River
flows northwesterly to discharge into the Pacific Ocean. The
jower 12 miles of the Trinity River flow through the Hoopa Valley

Wildlife and Parks to Assistant Secretary for Land and Water
Resources, October 24, 1978.

The Departmert of Commerce also has recognized that the
tribes of the Klamath River basin have federal reserved fishing
rights. Letter from Director, National Marine Fisheries Service,
Department of Commerce, tO Asgistant Secretary - Indian Affalrs,.
Department of the Interior, October 16, 19%2.

4 3n addition to the cases cited in footnote 2, see .
Crichton v. Shelton, 33 I.D. 205 {1504) (history of Klamath River
and Hoopa Valley Reservations); rtitioning Certain Re ¢
ands Between the &
ep. No. ?64, 100t
i 3

*L

R Cong., 24 Sess. 2-9 (1988) (same);.
- "_m,u ¢ E:;-_.l-:..}?: Mt o £ g 9 BT o 1y

Tribe and the Yurok Indians, H. Rep. No. 938, pt. 1, 100th Cong.,
24 Sess. 8-15 {1988) {(same). - o : S

3



Reservation, before discharging into the Klamath River near the
boundary between the Hoopa and Yurok Reservations.

The Klamath and Trinity Rivers provide habitat for runs of salmon
and other anadromous fish. Anadromous fish hatch in fresh water,
migrate to the ocean, and complete their life cycles by returning
to their freshwater places of origin to spawn. Because of the
regular habits of the fish, it is possible Lo somé extent to
forecast stock abundance and to control harvesting throughout
their range in order to maintain appropriate spawner egcapement
purbers for conservation and regeneration. Howaever, different
species have different life cycles, and different stocks intermix
in the ocean before sorting themselves out and returning to the
rivers of their origin. R8¢ ia ston v, Hashinaton
5] ate Commercial Pagsenger FiONaRG. 'n, 443 U.8. 658,
6€2-64 (1979) (discussion of anadromous fish). As such, it is
more difficult to regulate the pumbers of particular stocks
harvested in mixed-stock ocean fisheries, than to regulate stock~
specific harvests by ocean terminal or in-river fisheries.

L on

o

B. The Reservations®
1. Xlamath River Reservation

The reservations which today constitute the Hoopa Valley and
Yurok Reservations originally were created by executive orders
issued pursuant to statutes authorizing the President to create
Indian reservations in California. The Act of March 3, 1853,
authorized the President "tO make . . . reservations . . . in the
crate of California . . . for Indian purposes.®' 10 Stat. 226,
>38. On November 10, 1855, the Commissioner of Indian Affairs
submitted a report to the Secretary of the Interior, recommending
a reservation that would encompass *a strip of territory one mile
in width on each side of the {(Klamath) river, for a distance of
20 miles." I Kappler, J dian Affairg: lawg and 1realitd 816
(1904) ("Rappler®). The Commissioner’s report noted that the
proposed reservation had been gelected pursuant to the
Secretary’s instructions *to select these reservations from such
rtracts of land adapted as to goil, climate, water-privileges,
and timber, to the comfortable and permanent acc-mmodation of the
indians.’®* Id. The report also noted in particular the
representations of the federal Indian officials in California

s artached as Appendix A is a copy of a map of the former
Hoopa Valley Reservation appended to the Supreme Court’s decision
in Mattz v. Arnett, 412 U.S. 481 (1973). The map pre-dates the
more recent partition of the regervation but generally speaking,
the Hoopa Valley reservation today includes what the map referxs
to as the *Original Hoopa valley Reservation,* and the Yurok
Reservation today encompasses the *0ld Klamath River Reservation®
and the "Connecting strip® shown on the map.

4



*that the selection at the mouth of the Klamath River is a
jvdicious and proper ocne.* Jd. O©On November 12, 1855, the

Secretary of the Interior recommended the proposed reservation to

the President, and four days later President Pierce signed the

proclamation establishing the Klamath Reservation. JId. at 817.*

The lands were mostly occupied by Yurock Indians, and the

reservation encompassed what is today the lower portion of the

Yuyok Reservation.

2. Original Hoopa Valley Reservation

The original Hoopa Valley Reservation is a 12-mile square
extending six miles on each side of the Trinity River. The
Superintendent of Indian Affairys for California located and
proclaimed it in 1864, pursuant to legislation enacted that same
year. The legislation authorized the President to set apart up
to four tracts of land in California *for the purpcses of Indian
reservations, which shall be of sultable extent for the
accommodation of the Indians of said state, and shall be located
as remote from white settlements as may be found practicable,
having due regard to their adaptation to the purposes for which
they are intended.® Act of April 8, 1864, § 2, 13 Stat. 39, 40
(*1864 Act"); sgee I Kappler at 815; see als nnelly v, United
States, 228 U.S. 243, 255-57 (1913); Hattz v. Superlor Cour
Cal. 34 355, 758 P.2d 606, 610 (1988), The reservation was
mostly inhabited by Hoopa Indians. Although Congress itself
thereafter recognized the existence of the Hoopa Valley
Reservation as early as 1868, Donnelly, 228 U.S. at 257, it was
not until 1876 that President Grant issued an executive order
formally setting aside the reservation *for Indian purposes, as
one of the Indian reservations authorized . . . by Act of
Congress approved April 8, 1864.* I Kappler at 815.

3. Extended Hoopa Valley Reservation

Between 1864 and 1891, the legal status of the Klamath River
Reservation as an Indian reservation came into doubt. Although
the Klamath Reservation had been created pursuant to the 1853
statute, the subseguent 1864 Act limited to four the pumber of
reservations in Californmia, and contemplated the disposal of
reservations not retained under authority of the 1864 Act. See
1864 Act, § 3, 13 Stat. at 40, By 18391, the Round Valley, :
Mission, Hoopa Valley, and Tule River reservations had been set
apart pursuant to the 1864 Act. HMattz v, Arnett, 412 U.S5. at
453-94. Still, the Department of the Interior continued to
recognize that the Klamath Reservation was critical for ;
protecting the Indians who lived there and for protecting their :
access to the fishexy, and continued to regard it as a

¢ See also Mattz v, Arnett, 412 U.8 481, 487 (1973); Mattgz
v, Suverjor Court, 46 Cal. 34 355, 758 P.24d 606, 610 {1988).
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reservation throughout the period from 1864 to 1891, A3 the
Court noted in Mattz v, Arnett, the reservation *continued,
certainly, in gde facto existence,” during that time. JId. at 450.

Finally, in 1891, in order to eliminate doubt, to expand the
existing reservation, and to better protect the Indians living
there from encroachment by non-Indian fishermen, President
Harrison issued an executive order under the authority of the
1864 Act. The order extended the Hoopa Reservation along the
Xlamath River from the mouth of the Trinity River to the ocean,
thereby encompassing and including the Hoopa Valley Reservation,
the original Klamath River Reservation, and the connecting strip
{n between. Thereafter, the original Klamath Reservation and
connecting strip have been referred to jointly as the sgxtension®
or the *Addition,?® because they wexe added to the Hoopa Valley
Reseyvation in the 1881 gxecutive Order. Seg 1 Kappler at 815
{Executive Order, October 16, 1891); Mattz v. Arpetf, 412 U.8. at
493-4; Donnelly, 228 U.S. at 265.259, The valldity of the 1851
addition and the continuing existence of the area included within
the original Klamath Reservation were subsequently upheld by the
Supreme Court in the Dopnelly and Matlz V. Arnett decisions.’

1. partition into the Yurck and Hoopa valley
Reservations

In 1588, Congress enacted the Hoopa-Yurok Settlement Act, which
partitioned the extended Hoopa valley Reservation into the
present Hoopa Valley Reservation, consisting of the original 12-
mile square bisected by the Trinity River and established under
the 1864 Act, and the Yurok reservation, consisting of the area
along the Klamath River included in the 1891 Extension {excluding
Resighini Rancheria).’ Hoopa-Yurck Settlement Act of 1988, FPub.

yehearing denied, 228 U.S. 708 (1913), the Court affi the
foderal conviction of the defendant for murdering an Indian
within the boundaries of the 1891 Extension. The Court concluded
that the Extension had been lawfully established and constituted
Indian country. In Mattz v. Armett, 412 U.S. 481 (1873), the
Court rejected California’s argument that the Act of June 17,
1892, 27 Stat. 52, opening the original Klamath Reservation to
non-Indian settlement, had diminished the boundaries of the
extended reservation. The Court struck down a state forfeiture
proceeding against gill nets confiscated from a Yurck Indian,
holding that the act opening the resexrvation to settlement did
not alter the boundaries of the extended Hoopa Valley
Reservation.

nod

(3 &T1Y

* For the history and background of the 1988 Settlement Act,
see S. Rep. No. 564 and H. Rep. ¥o. 938, pt. 1, supra note 4.

vou asked for an opinion adéxassing the rights of the Hoopa and



L. No. 100-880, 102 Stat. 2%24, 25 U.S.C.A. § 13004-13001i-11
{Supp. 1983).

The congressional partition *recognized and established® each
area ag a distinct reservation, and declared that *{t]he
ynallotted trust land and assets” of each reservation would
thereafter be held in trust by the United States for the benefit
of. the Hoopa Valley and Yurok Tribes, respectively. 25 U.S8.C.A.
§ 13001i-1{b)&(c). Both the House and Senate committee reporis
accompanying the legislation make specific mention of the Yurok
Tribe’'s interest in the fishery. See 8. Rep. No., 564, suprja aote
4, at 2, 14; H. Rep. No. 938, pt. 1, gupra note 4, at 20,

Although there are now two distinct reservations for the Yurok
and Hoopa Valley Tribes, the events most relevant to your inquiry
ocecurred prior to the 1538 partition. For purposes of this
opinion, the various reservation areas will be referred to as the
original Klamath River Reservation, the Hoopa Valley Reservation
{original 12-mile square), and the extended Heopa Valley
feservation {(the post-1891 reservation, consisting of the Hoo
Square, the original Klamath River Reservation, and the ,
connecting strip).

Yurok Tribes. W¥We do not address the fishing righta of the Coast
Indian Community of the Resighini Rancheria or other tribes in
the Klamath River basin in California. L , 4

' noth House and Senate committes reports refer to the
substantial economic value of the Yurok Reservation flshexy. The
Senate Committee Report om the Settlement Act states:

Tribal revenue derived from the "Addition* [now the
Yurok Reservation] recently has totalled only about
$175,000 annually. EHowever, the record shows that
individual Indian earnings derived from the tribal
commercial fishing right appurtenant to the *Addition®
igs also in excess of $1,000,000 a year. The Committee
also notes that because of the cooperative efforts of
the Hoopa Valley Tribe and other management agencies to
improve the Klamath River system, and because the
Fisheries Harvest Allocation Agreement apportioning an
increased share of the allowable harvest to the Indian
fishery, the tribal revenue potential from the
»addition® is substantial. i

S. Rep. No. 564, supra note 4, at 14-15; gee H. Rep. No. 338, pt.
1, supra note 4, at 20. See alsg Central Valley Improvement Act,
Pub. L. No. 102-575, Title XXXIV, § 3406(b) (23), 106 Stat. 4706,
4720 (1992) {(reference to federal trust responsibility to protect
the fishery resources of the Hoopa Valley Tribe). '
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C. Historic Dependence of the Yurck and Hoopa Indians on
the Salmon Fishery

Since prehistoric times, the fishery resources of the Klamath and
Trinity Rivers have been a mainstay of the life and culture of
the Indians residing there.” £Seg Mattz v. AIDSL, 412 0.8, 481,
487, (1973} plake v. Arnett, 663 F.24 906, 309 (9th Cir. 1981).
One estimate is that prior to settlement al&ni the coast by non-
Tndiang, the Indians in the Xlamath River drainage "consumed in
excess of 2 million pounds . . . of salmon annually from runs
estimated to have exceeded 500,000 fish.® U.S8. Department of the
Interior, Environmental Impact =LALEMEDL. .. dian F 19
reculationg 2 (Hoopa Valley Reservation, Cal ril

1985) .

The Indians’ heavy dependence on the salmon fishery for their
livelihood has been well-documented.” *The salmon fishery
permitted the [Klamath-Trinity basin] tribes to develop a guality
of life which is considered high among native populations.* AITS

1 The Indians’ reliance on fishing continues. As the court
noted in United Stales V. Wilsoen: |

To modern Indians of the {ore-1988] Hoopa Valley
feservation, fishing remains a way of 1ife, not only ..
consistent with traditional Indian customs, put also as
an eminently practical means of survival in an area
which jscks the broad industrial or commercial base
which iz reguired to provide its population, Indian or
otherwise, with predictable, full-time employment and
income adeguate to provide gufficient guantities and
qualities of the necessitiens of life.

611 F. Supp. 813, 818 n.5 (W.D. Cal. 1385} fciting National Park
Service, Environmental ASSEESNMENL: Management Qptions jor LIg
Redwood Creek Corridor, Redwood ¥ational Payk {38751}, rev'd and
remandsd on othey grounds Sub DOM., United States w. Eberhardt,
789 F.74 1354 (%th cir., 1988},

W oges, e.a,, ANLhD wological Study of tae
Karck Indian Tribes of Northwestern Californias Final Xepol
22, ¢7-¢68, 101, 107 {American Tndisn Technical Services, Inc.
January 1982} (prepared for the U.8., D
(*AITS (1982)"); Bdwin C. Bearss, Risto

¥,

Yurok Fisheries Sult - Hoopa Valley Reservation

Department of the Interior 1981); gee also Bihnohistor

on the Klamath-Trinity Tribes of Northwestexn (alliforniad
particular Emphagis on the Yurcok (Klamath) Indiang Of Lne LOWe
Klamath Area (American indian Technical Services, Inc. June 1%984)

(prepared for the U.S. Department of the Interior) (*AITS
(1984)*). | ‘ | R
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(1982) at 10. The salmon resource was the primary dletary staple
of the tribes, and was the center of their subsistence economy,
As the court noted in Blake v, Arnett, 663 F.2d at 908, the
fishery was *not much less necessary to the existence of the
{Yurok] Indians than the atmosphere they breathed") (quoting
United States v, Winans, 198 U.S. 371, 381 (1305}).

pur{ng the pre-contact period, the salmon fishery algo held
significant commercial and econcmic value in Yurck and Hoopa
culture and economy. Both tribes appear to have held fimm
concepts of property rights associated with the fishery. Filahing
rights were considered personal property and part of an
individual’s wealth. Rights to fishing sites could be owned
privately, fractionally, or commnally, and could be inherited,
sold, or transferred to pay debts.” Ownership of flshing sites
gave ownera the right to do what they wished with the fish taken,
including sale or trade.® Access to the fishery was the subject
of trade and barter, and use of fishing sites not one’s Own might
be paid for by providing a portion of the catch. Virginia Bgan-

ersigtence with Change: The 8Signifil e of na.t
2 4 ang of rne 1o ServalLlon in porravwestery
California 74-75 (Unp Theais, University of Colorado
1983). Ownership of fishing rights associated with particular
sites also may have given the cwner control over downstream
activities. JId. at 69.

o

According to one source:

A key factor in [trading of fishing rights betwsen tribes]
appears to have been the pumber of salmon runs a tribe
received each year. For exarple, the Chilula received only
one run a year and they often either traded with the Hupa
for fish or bartered for temporary fishing rights (Curtis
1924:4). The Chimariko *sometimes paid the Rupa for the
privilege of fishing at the falls near Cedar Flats" (Nelson
1978: 25-26).

AITS (1982), supra note 11, at 73; gee Egan-McKenna at 76.

B a{TS (1982) at 23, 49, 57, 72-73, 99, 105; Testimony of
Dr. Arnold Pilling, Transcript of Proceedings at 55, Californaig
v. Eberhardt, No. 76-051-C (Cal. Super. Ct., County of Del Forte)

B  peclaration of Arnold R. Pilling at 3, Peopls
No. A012716 {(Cal. Ct. App., 1ist App. Dist., Div. 3
1982) (Exhibit 25 to State’'s Brief).
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Although experts have disagreed on the extent that harvested
salmon was used in trade,” the above example and other evidence
indicate that such trading did occur. In years when salmon were
plentiful throughout the Klamath-Trinity river system, there was
little or no need to trade salmon to support the Indians’
standard of living.® Salmon were dried and stored, however, and
were used in trading partnerships in years when other Indians in
the basin 4id not have access to galmon because of river blockage
or low flows. Pilling Testimony, supra note 12, Transcript at
56, 102-03 {*{I]f you have lots of stored salmon [vhen the
Klamath was blocked}, why, you're in a positiomn to make very good
bargains with your trading partners.®}, 106-03. Gourmet items
such as salmon cheeks were ®great trade items.* JId. at 53-59.
The trading partnerships were part of a complex economic, social,
and ceremonial system withln the tribal socliety. Id. at 103-115;

JOuT 10

California, Pe a 51, in Henry R.
Schoolcraft, Information Respecling LN 3
Prospects of the Indian Tribes of the United States 146 {1853)
{*Some understanding, however, se to exist as to opening

W The ethnographic and archeological documentation appears
somewhat limited on the issue of trade, although it has been
asserted that the sale and trade of harvested salmon was not
extensive among the tribes of the Klamath-Trinity basins. BSege
AITS (1982) at 117, 173. 1In declarations introduced by the State
of California in 1982 in People v, McCovey, Drs. William Wallace
and Arnold Pilling criticized the AITS 82) study. See
Declaration of William J. Wallace, People v, McCovey, No. 2012716
{(Cal. Ct. App., 1st App. Dist., Div. 3) (Dec. 10, 1982) (Bxhibit
24 to State’s Brief); Declaration of Arnold Pilling, supra note
13; gee also William J. Wallace, DRetalled Account Of YUroX
aboriginal Fishing Practices 17-18, attached as Exhibit 2 to
Declaration of William J. Wallace, supra. In 1977, in California
v, Eberhardt, Dr. Pilling had testified as a defense witness, and
Dr. Wallace testified as a witness for the prosecution. 1In their
declarations in 1982, both Wallace and Pilling criticized the
AITS (1982) study’s conclusion concerning the extent to which
trade or sale of salmon played a role in aboriginal Yurok and
Hoopa culture. Although a subsequent AITS study responded to
that criticism, AITS (1984), at 45-46, determining the extent of
the Tribes’ legal rights does not require resolving that dispute,
which focuses on a specific form of use rather than the degarece of
dependence as a source of livelihood and culture,

15 gee Pilling Testimony, gupra note 12, Tramscript at 106;
Testimony of William J. Wallace, Transcript of Proceedings at
276, California v. Eberhardt, No. 76-051-C (Cal. Super. Ct.,
County of Del Norte) (May 13, 19277). _



portions of [fish dams] at times, to allow the passage of fish
for the supply of those above.").

rnia v. Eperhardt,™ the trial court relied on the
of Drs. Pilling and Wallace to recognize that °[ijt is
probably true that there was some degree of mutual exchange
betyeen and among Yurcks themselves and with other tribes in
which fish was one of the items of exchange.® The court also
atated that *the anthropological testimony ls mot persuasive that
the nature of the aboriginal custcm of the Yurck Indians in
reommercial fishing’ as that term might have been considered in
aboriginal times, is anything like the concept of comercial
fishing in present times.® JId. As discusged below,” the legal
quantification of the reserved right depends mot 2o much on the
degree to which historic uses of galmon parallel modern uses, but
on the degree of dependence on the palmon fishexy.

Following non-Indian settlement in the area, the Indians of the
Klamath-Trinity basin adapted to the new trading and eccnomic
opportunities presented. When non-Indians entered the area,
there is some evidence that the Indians sold salmon to them,
Pilling Testimony, SubDrad note 12, Transcript at 61-62; Wallace
Testimony, supra note 15, Transcript at 279. 3s the comnercial
tishing industry developed im the late 1%th century, the Indians
played an important role in supplyling fish to and working at
local canmeries. See AITS (1882), supra note 11, at 119-21.

when the canneries developed, according to Dr. Pilling, the basic
ownership right of access to the fishery seemed to be wviewed by
the cannery owners *as in tndian hands, and this was something
that had to be negotiated. You had to meet specific contractual
relationships, especially with the Spott family, to participate
as canners on the lower Klamath, because it was essentially
Indian territory. This is my understanding of the merxrcantilism.®
Pilling Testimony, gupra note 12, Transcript at £§9-70. The
salmon cheeks were recognized as a luxury cut, which *[t}he
cannery didn’t get . . . unless the Indians waived [their] right®
to keep the salmon heads. Jl4. at 58.

In 1876, the first commercial fishery was established <on the
Klamath by Martin V. Jones and George Richardson., Bearss, gupra
pote 11, at 159-60. In 1879, in order to protect the Indian -
fishery from outside interference, the U.S. military sent a force
to the Klamath Reservation with orders *[t)o suppress all fishing
by whites and require all citizens residing on the Reservation to
leave without delay.® Id. at 146. The military construed this

¥ pyling on Motion to Dismiss for Lack of Jurisdiction, at
2, No. 76-051-C (July 18, 1977).

7 cee infra, at 18 to 22.
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as extending to the expulsion of non-Indian fisheries from the
river, even if they did not land on the shore, because under no
circumstances were the Yuroks to be "deprived of the Salmon as it
is their main subsistence.* Id. at 148-45. After the expulsion
of the Jones and Richardson commercial fishery from the Klamath
reservation, a small military outpost was maintained at Requa "to
protect the Yuroks in the enjoyment of their only industry--
sxlmon fishing.* JId. at 151. Jones then erected a cannery
nearby. ®"The Indians would catch and deliver the salmon for so
much a head. . . . As the cannery was off the reservation and
the Indians were benefitted by its presence, the military took no
action to interfere with its operation.® JI4. at 160-81.

Tn 1883, R.D. Hume sought to lease the Klamath fisheries from the
United States. Because it considered the fishexy to be within
the Klamath Reservation and subject to federal protection of the
Indians’ access to their fishery, the Departmant of the Interior
declined Mr. Hume's request.® The Indians apparently opposed
R.D. Hume's efforts to establish a cannery operation because
Hume's activities interfered with Yurck fishing and Hume wasn’t
interested in purchaeing fish from the Indians but instead
brought his own men to fish. AITS {1984), supra note 11, at 46.

By contrast, in 1886, John Bowhoff contracted with a pumber of
yuroks to supply his cannery with salmon. *By this agreement the
Yuroks were not to fish for any other person por dive any QLhsd
white the right to fish in the ¥ amath.” Bearss at 163 (ewmphasis
added); mee AITS (1982), supRrs

supra note 11, at 131. Bomhoff
apparently also emplcyed scme Indians for wages. Bearss at 164.
The Indian Bureau sanctioned Bomhoff’s arrangement to purchase
fish from the Indians. JId. at 186.

Eventually additioral canneries were established in the area, and
at the turn of the century, most of the commercial fishermen were
indians, some fishing at night and taking employment in the
canneries during the day. See Bearss at 348; AITS (198B2) at 121
& 131.

T1. EXISTENCE AND CHARACTER OF YUROK AND HOOPA FEDERAL RESERVED
INDIAN FISHING RIGHTS ’

The power of the United States to create or reserve fishing
rights for Indian tribes 1is derived from its plenary power over

¥ appendix B to this opinion recounts the conflict that
developed between the Government and Bume. After a court upheld
Hume’s resistance to expulsion, the United States expanded the
Hoopa Valley Reservation to ensure that the original Klamath
Reservation would have Indian resarvation status. See Appendix B
at 7-18. e . R
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Indian affairs, grounded in the Indian Commerce Clause, and from
the Interstate Commerce Clause.”

In Mattz v, Superior Court, 46 Cal. 34 355, 758 P.2d 606, 617
{1988}, the Supreme Court of California squarely rejected the
State’'s assertion that the Federal Government lacked the
autbority to reserve Indian fishing rights in the Klamath Rivar
fishery when it created the reservatlon. Hotwithatanding the
substantial body of case law recognizing the extended Hoopa
Valley Reservation Indians’ federally reserved fishing rights,®
the State contended otherwise, arguing specifically that the
Indians had no federally reserved right to fish commercially.
The Supreme Court of Califormia rejected the State’'s contention
based on federal and state court precedent and upon its own
substantive legal review of the merits of the State’'s argument.
As the Court noted, the State’s theory in essence sought a
repudiation of the well-established federal reserved xights
doctrine recognized by the Supreme Court in Arizona V.
california, 373 U.S. 546 (1563). Hattz v, Superior Court, 758
P.2d at 617; gee id. at 616 (right to take fish from the Xlamath
river was reserved for the Indians when the regervation was
created) . ® '

£ 11

¥ see Montana v, Blackfeet Tribe, 471 U.8. 759, 764 (1385)
{*Copstitution vests the Federal Government with exclusive
authority over relations with Indian tribes); McClan
nrizona State Tax Comm’n, 411 U.S. 164, 172 n.7 (1973); ]
: {1379) (overruling Geer v, (o

Gxlahoma 322 )eislid 1L,
265, 281-82 (1977) (Congress’ power under the Commerce Clause to
regulate taking of fish in state waters where there is some
effect on interstate commerce); Sohapby v, oSmith, 302 F. Supp.
899, 912 (D. Or. 1563) (*Statehood does not deprive the Federal
Government of the power to enter into treatles affecting fish and
game within a state, especially migratory species.”®) {citing -
Migsouri v, Holland, 252 U.S. 416 (1920)); see also Arizona V.
California, 373 U.S. 546, 596-601 (1963} {post-statehood
executive order reservations included federally reserved water
rights); Toomer Vv, Witgell, 334 U.S. 385, 389-402 (1948).

>y £ 3 Ot

® gee note 2, BUDra.

2 A few years earlier, the State had made a similar
argument in another case. See Respondent’s Supplemental
Memorandum of Points and Authorities and Brief on Appeal, at 29-

sple v. McCovey, Crim. 23387 (Cal.) (¥ov. 28, 1983). The
State contended that the federal power to appropriate or xreserve
proprietary interests, including Indian fishing rights, was
limited to the pre-statehood perlod. That argument was _
implicitly rejected in the California Supreme Court’s decision in
that case. People v, McCovey, 36 Cal. 3d 517, 685 P.2d 687, 697,

P




In 1940, cone of my predecessors tesued an opinion concerning the
right of the Indians of the extended Hoopa Valley Indian
Reservation to fish in the Klamath River within the boundaries of
the reservation. See Right of Hoopa Valliey ingd g to Fieh 311
Elamath River Without California State iDLELL e, 1 Op. Sol.
{Indian Affs.) $45 (March 13, 1540). It assume without much
consideration that the Tndiang’ rights depended on 2
determination of whether the United States owned the bed of the
Xlamath River, suggesting that if the State of California owned
the bed, the Indians' fishing rights were subject to plenary
state regulation. That opinion rested on the same mistaken
premise unsuccessfully asserted by the State in People v. HCLOYEY
and Mattz v. Superior Co .2 In light of subsequent federal
and state

s %-21

court decisions confirming the Indians’ federal
reserved fishing rights,® that opinion must be overruled. Both
the Commerce Clause and the Indian Commerce Clause provide
constitutional authority for the United States to reserve fishing
rights for Indians in migratory fishery resources, regardless of
state ownership of a riverbed passing through the reservation.
Therefore, this opinion does not address questions of
navigability and title to the Klamath River,

In short, it is now well-established that the yurok and Hoopa
valley Indians have federal reserved fishing rights,” created in

205 Cal. Rptr. 643 ("rights were granted by Congress when it
authorized the President toO create the reservation for Indian

purposes®), gert. Genied, 469 U.8. 1062 (1984) .

ourt, the State specificalily cited

2 In Mattz v, Su
s argument. $ee 758 p.2d at 616 &

the 1940 opinion to su
n.8.

DETIoL A
pport it

2 gee note 2, BURIA-

*  The 1940 opinion did not determine whether the Klamath
River was in fact navigable at statehood.

3 A federally reserved fishing right is not one of
ownership in particular fish, but a right to an opportunity to
obtain possession of a portion of the resource, which can best be
expressed by either the nurbers of fish tak
the harvestable resource. $£ee United $
F.2d 676, €87 (9th Cir. 1975),

(1976); see also Puget Sound Gill
573 F.2d 1123, 11 g n.6 {(9th Cir.

- gt shington State L¢ clal &2 gexr ¥Fisnaing
Vessel Ass'n, 443 U.S. €58 (1979) (vacating judgments of Hinth

Circuit and state supreme court and remanding for further
proceedings not inconsistent with the U.S. Supreme Court’'s

opinion).

>
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the nineteenth century when the lands they occupled were set
aside as Indian reservations. Numerous court decisions have
recognized that the United States intended to reserve for the
Indians the rights and resources necessary for them to maintain
their livelihood.”® 2As the Ninth Circuit has stated, the right
includes *fishing for ceremonial, subsistence, and commercial
purposes.' Unjted States v. Eberhardt, 789 F.2d 1354, 1359 (3th
Cir. 1986).7

Appendix B to this opinion recounts and swwmarizes the history of
the Klamath River and Hoopa Valley Reservations, reviewing in
‘particular the Annual Reports of the Commissioner of Indian
Affairs. As described there, at the time the reservations were
created, the United States was well aware of the Indians’
dependence upon the fishery. A specific, primary purpose for
establishing the reservations was to secure to the Indiana the
access and right to fish without interference from others.® 2s

* see cases cited gupra, note 2; se¢
United States, 391 U.S. 404, 406 (1968); United States vy, Adalx
723 F.2d 1354, 1408-10 (5th Cir. 1983) (reservation of waler

rights to accompany reserved rights to hunt, iish, and gather).

7 see algo Memorandum from Associate Solicitor, Division of
Indian Affairs, to Assistant Secretary, Indian Affairs (May 4,
19878) (Indian fishing on Klamath and Trinity Rivers); Unite
Stateg v, Wilson, 611 F. Supp. 813, 817-18 {(N.D. Ca
F.2d 1354 (5th Cir., 19286) (s ; Peopls - HMeCovey,
517, £8%5 P.2d 687, 690 (same), cert, denied, 469 U.S.
{1984); and see Arnett v, 5 Gill Nets, 48 Cal. 2pp. 34 454, 458,
121 Cal. Rptr. 906, 909 (1975) (Indian commercial fishing early
in 20th century), cert, denied, 425 U.8. 507 {1876).

rhare 789
3s Cal. 34

%

# see Mattz v, Arnett, 412 U.S. 481, 487-88 (1973); Donnell:
v, United States, 228 U.S. 243, 259, modified on other growr

nd reheari en , 228 U.S. 708 (1913};
Eberhardt, 789 F.2d at 1360 (9th Cir. 1986) (Hoopa Valley
Reservation Indian fishing rights were granted by Congress when
it authorized President to create veservations for Indian
purposes) (citing McCovey, 36 Cal. 34 at 534, 685 P.24 at 697;
Wilgon, 611 F. Supp. at 817-18 & n.5; Mattz v. Superdor Court, 46
Cal. 33 355, 758 P.zd 606, 618 (1988) (river and Indian fishing
played a primary role in the 1821 extension of the Hoopa Valley
Reservation to include the old Xlamath Reservation and connecting
strip); 5.Gil) Nets, 48 Cal. App. 34 at 458-62, 121 Cal. Rptr. at
909-911 (Klamath); Donahug rfalifornia Justice Court, 15 Cal.

App. 34 557, 562; 310, 313 (1971) (Hoopa Valley

Reservation); Crichton v. Shelton, 33 I1I.D. 205, 217 {(1304) ("the
prevailing motive for setting apart the [Klamath River]) e
Yeservation was to secure to the Indians the fishing privileges-

a8 |
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against third parties, the Tndians’ reserved fishing righta were
of no less weight because they were created by executive orders
pursuant to statutory authority rather than by treaty.® Courts
have uniformly rejected a "trealty VS. pon-treaty* distinction as
a basis for treating Hoopa and Yurck fishing rights differently
from the treaty-reserved fishing rights of tribes in other areas
of the United States.”

b ]

of the Klamath river®); ¢f. Eighind JEEE8L 4 9'n, 443 U.8. at 665
n.7, 666 n.8 (dependence of Stevens Treaty tribes on fishing);
Colville Confederated Tribes V. \ron, 647 F.24 42, 48 (5th
Cir.) {executive order reseyvation for Indian purposes included
purpoge of preserving tribal access to fishing grounds and acted
to reserve water rights necessary ro maintain the fishery), gexrt
denied, 454 U.S. 1092 (1981); Ouechan Tribe v. Rowa, 350 P. Bupp.
106, 111 (S.D. Cal. 1972) {executive order reservation for
*Indian purposes® necegsarily included right to bhunt, trap, and

fish on the reservation).

R

® Tthe congressional committee reports accompanying the 1988
Hoopa-Yurck Settlement Act concluded that, as against the plenary
power of Congress to make further dispositions of the reservation
property and resources, no constitutionally protected properiy
rights had vested in any particular tribes or individuals when
the reservation areas were established by executlve oxder. 8.
Rep. No. 564, gupra note 4, at 12; H. Rep. No. 938, pt. 1, BupIi
note 4, at 18-19. That conclusion was based on *peculiar facts
and law" relevant to the extended Hoopa Valley Reserxvation. 8.
Rep. No. 564, at 14. The same conclusion had been reached in the
Court of Claims more than a decade earlier. EShort ¥, UNITLE
Stateg, 202 Ct. Cl. 870, 486 F.2d 561 (1973), cexrt, 4
U.S. 961 (1574).

This conclusion does pot affect the present analysis. Short
and related court decisions, as well as the legislative history
of the 1588 Act, confirm that the Hoocpa Valley Regservaition wvas
created for Indian purposes. See 8. Rep. No. 564, at 12; H. Rep.
No. 938, pt. 1, at 18. The absence of a compensable vested
property interest as against congressional authority to allocate
reservation resources among the tribes or tribal members settled
thereon is not inconsistent with the history of the reservation
demonstrating that the United States granted rights of use and -
occupancy to the Indians, inciluding fishing rights, which were
protected against third party or state interference while
reserved for federal purposes. See Arnett v, 5 Gill Kels
Cal. App. 3d 459, 121 Cal. Rptr. 306 (1875), gext. d 2
U.S. 907 (1976); People V. HCLUXEL 36 Cal. 3d 517,

(Cal. 1984).

% gee plake v. Armett, 663 F.2d 506, 503-310 (sth Cir.

1981); Wilson, 611 F. Supp. at 817-18; McCovey, 685 P.24 at 636-
97: 5 Gill Nets, 48 Cal. Rpp. 3d at 453-62, 121 Cal. Rptr. at

48
885 P.2d 687
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111. QUANTIFICATION OF THE FISHING RIGHT AND ALLOCATION OF
HARVEST

A, Introduction

The legal measure of the Tribes’ fishing rights depends primarily
on the purpose of the United States in reserving such rights when
it.created the Xlamath River, Hoopa Valley, and extended Hoopa
valley Reservations. §Sge Un ' ates v, ¥Walker River -
Irrication Dist,., 104 F.2d 334, 336 (5th Cir. 1939} (statute or
executive order setting aside a reservation may be agually
indicative of intent as treaty or agreement; intent is discerned
by taking account of the circumstances and peeds of the Indians
and the purpose for which the lands had been resexved); gcf.
Arizona v, California, 373 U.8. 546, 526-600 (1963) . ®

S, o

5310-11. Ses
(1875, Inr
review of Arnst

for the United States noted:

also Antoine v. Washinaton, 420 U.8. 194, 200-03
esponse to California’s petition for Supreme Couxt

tg, Solicitor General ﬁgrk’a brief
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That executive orders played a prominent vole 1n the
creation of the Reservation does not change this result
[that the United States resexrved to the Indians the xight to
fish on the Reservation without state interference].
Regardless of the manner in which a reservation is created
the purpose is generally the pame: Lo create a federally-
protected refuge for the tribe. . . .

With respect to fishing rights we see no reason why a
reservation validly established by executive order should be
treated Qifferently from other reservations.

Memorandum for the United States as Amicus Curiae, at 5, A

v, 5 Gill Nets, (U.S. No. 75-527), cert. denled, 425 U.S. 307
(1976). M

MXT

¥  The legal quantification of non-treaty federally reserved
on-reservation Indian fishing rights to a specific share of an
anadromous fishery resource appears to be a matter of first
impression. It is well-settled, however, that non-treaty
federally reserved rights, recognized when an Indian reservation
is created, can affect off-reservation use of a natural resource,
See, e.qg., Arizona v, California, 373 U.S. at 536-600. In
addition, the cases adjudicating the treaty fishing xights of the
Northwest tribes have recognized that location-specific Indian
reserved rights affect fishing taking place outside those
locations. See, e.9., U.S. v. Washinagton, 459 F. Supp. 1020,
1070 (W.D. Wash. 1878); Schappy v. Smith, 302 F. Supp. 8339, 911
{D. Ore. 1969). As such, while the precise issue addressed in
this opinion may be one of first lmpression, many of the
principles applied are well-established. -~ “v .zfgh .00 o oo
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The fishing rights now established in the Yurck and Hoopa Valley
Tribes were reserved when the reservations were set aside for
Indian purposes. Sge Act of April 8, 1864, § 2, 13 Stat. 33, 40
(reservations to be set aside *for the accommodation of the
indians,® with *due regard to their adaptation to the purposes
for which they are intended.”). Because the rights arose by
implication rather than by express language, the purposes of the
reservation are discerned Dby examining the historical recoxd and
eircumstances surrounding creation of the reservation.® '
Therefore, we pust consider the evidence of the dependence ‘of the
Tndians on the fishery ®as a source of food, commerce, and
cultural cohesion,® Hashington V., hinaton State COmmeyCla
Fishing Vessel Asa’'m, 443 U.S. 658, 686 (1973), and the Federal
Government’s awareness of the Indians’ reliance on the fishexy.
The inguiry must also include yecognition of the Indians’ *need
to maintain themselves under changed circumstances.® Colviliey
confederated Tribes v, Walton, 647 F.2d 42, 47 & n.10 {5th Cir.),
cert. & >d, 454 U.S. 1092 (1981). Finally, the United States
is presumed to have intended to deal fairly with the Indians.
Arizopa v, California, 373 U.S8. at £00.

B. OQuantification

The history of the creation of the Klamath River and Hoopa Valley
neservations, and the extension of the Hoopa valley Reserwvation
to include the Xlamath River Reservation and connecting strip,
plainly shows a purpose by the United States to reserve for the
Trndians what was pecessary to preserve and protect their xight to
obtain a livelihood by fishing on the reservation. As discussed
earlier, the Indians were highly dependent upon the fishexy
resource. As recounted in Appendix B, the United States was well
aware of the importance of the fishery to the Indians and created
the reservations to presexve their access to an adeguate supply
of fish. The historical record demonstrates the importance of
the reservations to achieving the Federal Government's cbjectives
of creating and maintaining peaceful relations between the Indian
tribes and non-Indians, protecting the Indians from further
encroachment and displacement by non-Indiana, and obtaining the
resources necessary for the Indians to maintain their livelihood
and be self-sufficient on the reservation.® The United States

2  ypdian hunting and fishing rights generally arise by
implication when a reservation is set aside for Indian purposes.
See, e.9., Quechan Tribe v. Rowe, 350 F. Supp. 106, 111 (S.D.
Cal. 1972). The precise extent of the right, however, ls
determined by examining the facts and circumstances of each case.

3 as the court in United States V. wilson, noted, *{iln
establishing the Hoopa Valley Reservation, Congress reserved
those’ rights necessary for the Indians to maintain on the land

ceded to them their way of life, which included hunting and =~
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sought to isolate and protect the Indians from non-Indians who
would otherwise appropriate the lands and the fishery resource
upon which the Indians were 80 dependent for their l1ivelihood.

The physical locatioms of the reservations--one mile on each side
of the Klamath, six miles on each side of the Trinity--plainly

demonstrate the United States’ awareness of the centrality of the
rivérs and the fisheries to the purposes for which the
reservations were created. As the Supreme Court noted in Matix
v, Arpett, 412 U.8. 481 (1973), the Xlamath River Reservat was
ideal for the Indians because of the river’s abundance of salmon
and other fish. The United States was well aware of the Indians’
dependence on the fishery resource and of the need to protect the
Indians’ use of the fishery from non-Indian sncroachment. Id, at

487 & n.6; Crichton v. Shelton, 33 1I.D. 205, 216-18 (1304).

While the United States also scught to introduce agriculture to
the Indians, see, e.,d,, Appendix B at 4 & 7, it anticipated that
the Indians would continue teo rely on the reservation fishery.

Thus, the fishery and agriculture may be said to be twin primary

purposes for creating the resexrvation. Cf. Halton, €47 F.2d at

47-48 (reserved water right for agrisalture and fishing, based on
primary purposes of reservation}.

611 ¥. Supp. 813, 817-1
789 F.2d 1354 (5th Cir. 1586); pee E
509 (9th Cir. 1981). '

8 (N.D.

fishing."* Cal. 1985),

i
506,

% In his journal of the 1851 expedition visiting Indian
tribes in Northwesternm California, George Gibbs recognized the
value of protecting the Indian fisheries within a reservation,
even while pursuing other assimilationlst objectives:

The Indians of the Klamath and its vicinity afford a field
for a new experiment. Their country furnishes food of
different kinds and in quantity sufficlient to supply their
absolute wants. . . . If collected as occasion may offer,
and its advantage be shown to them, upon resgervaetions, vhere
their fisheries can still be carried on, where tillage of
the soil shall be gradually introduced, and where the
{nducements to violence or theft will be diminished or
checked they may possibly be made both prosparous and useful

to the country.




Upon establishment of the original Klamath Reservation in 1855,
the Commissioner of Indian Affairs contemplated that the
ipclusion of the fishery would eliminate any need to provide the
indians with rationsg of beef, as was Common o0 other Indian
reservations. See Appendix B at 1. Between 1855 and 1891, when
the Hoopa Valley Reservation was extended to ensure the _
veservation status of the lower Klamath area, the annual report
of the Commissioner are replete with veferences to the limportance
of the fishery for the continued livelihood and welfare of the

Indians. See, e,q9., id, at 3-4, 8-9.

in short, the fishery here, no less than the water in the arid
gouthwest, was deemed “essential to the 1ife of the Indian
people® for whom the reservation was created. Axizopa V.
~213ifornia, 373 U.S. 546, 5%9 (1963). The inclusion within the

reservation of the fishery at the mouth of the Klamath within the
boundaries of the reservation demonstrates the purpose to prevent
non-Indians from establishing commercial fisheries there to
supplant the Indian fishery. Thus here, no less than with the
Pacific Northwest treaty trxibes, the Government *recognized the
vital importance of the fisheries to the Indians and wanted to
protect them from the risk that non-Indian settlers might seek to

monopolize their fisheries.® ton v. Washington State
Commaercial Passenger ¥ izhing ° n, 443 U.8,. 638, 666
{1979} .

At the time the reservation was created, ocean trolling was of
l1itrle commercial consequence and was not of sufficient magnitude
to interfere with the in-river fishery. Bearss, gupra note 11,
at 235. Only with subseguent technological advances did the "o
ocean fishery begin to have a significant impact on salmon runs.
As a practical matter then, the reservation boundaries as
established were substantially equivalent to protecting the
Indian fishery from significant non-Indian encroachment.

The standard for determining the extent of the Pacific Northwest
treaty tribes’ fishing rights has been stated by the Supreme
Court as one which will *assurel] that the Indians’ reasonable
Jivelihood needs [will] be met.* Pishing Vessel Ass'n. 443 U.S.
at 685 (citing Arizona v, (R2i13:011.13, 3 U.S. at 600; Wintera v,
United States, 207 U.S. 564 {1908)). The "central principle here
must be that Indian . . . rights to a natural resource that once
was thoroughly and exclusively exploited by the Indians secures
eo much as, but no more than, is necessary to provide the Indians
with a 1ivelihood--that is to say, a moderate 1iving.* Fishing

Vessel Ass'n, 443 U.8. at €86.

With respect to the reserved fishing right, I can find no
meaningful difference between the federal purpose in creating the
reservations for the Yurok and Hoopa Valley Indians, and the
pilateral intent in the treaties with the Pacific Northwest
tribes to guarantee to the tribes "an adequate supply of fish.”

20
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on, 506 F. Supp. 187, 187 (W.D. Wash.

L, 759 P.2d 1353 (5th Cir.), gert,
ienie Although the circumstances of this
case may differ in certain respects from those of the Pacific
Northwest treaty tribes,” they are not relevant to the outcome.
Therefore, I conclude that the CGovermment intended to reserve for
the tribes on the Hoopa and Yurok Reservations a fishing right
whiéh includes a right to harvest a sufficient share of the
repource to sustain a moderate standard of living.

There is, as discussed earlier, scme uncertalinty over the extent
to which salmon was traded or sold "coemercially® in aboriginal
Hoopa and Yurok culture, But the focus of the inquiry into the
Tribes’ legal rights 48 on the degree of dependence on the
fishery resource at the time the reservation was created or
expanded, rather than on what particular uses wers made of the
fish, which may or may not approximate paties of use or trade
in non-Indian culture. As the Court in Fig q ABS'RD
noted with respect to the tribes in westerm Washington, it is mot
possible to compare Indian uses of fish for trade im aboriginal
times with the volume of present day commercial use of salmon.
443 U.S. at 665 n.7. The same could be sald of comparlsons of
the uses of s=alwmon in aboriginal times to support a "reasonable
livelihood, * as ccupared with modern-day uses to the same end.®
Present-day tribal needs to support the livelihood of mewbers may
be more or less than the volume utilized in aboriginal times.
Cf. Fishing Vessel Ass’'n, 443 U.S. at 687. In short, the United
States Supreme Court has rejected the notionm that prehistoric
patterns or volumes of use must mirror modern economic uses of
salmon in order to find sufficient Indian g ndence on the

¥ por exanple, while the importance of salmon to the diet
and cultural cohesion appears similar, historical evidence more
extensively documents the use of harvested salmon for trade by
the Pacific Northwest treaty tribes than by the Yurok and Hoopa
Tribes. Cf. AITS {1%84), pupra note 11, at 45 (*trade patteins
_ of the Northwestern California tribes in general have received

iittle attention from anthropologists and historians®). Tue
Yurok and Hoopa Indians’ concepts of private ownership of fishing
access sites also appear to contrast with the culture of the
Northwest tribes, which viewed fishing rights as more commnal.
Seeg ited States v, Washington, 384 F. Supp. 312, 353 (W.D,
Wash. 1974), aff’'d, 520 F.2d 676 (Sth Cir. 1975), cert. denie
423 U.S. 1086 (1978)}. '

% Indeed, a "subsistence® right limited to guantities based
on aboriginal consumption levels might well equal or exceed
modern-day notions of moderate living needs as satisfied by both
consumptive and commercial uses. ‘ ' B
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galmon fishery sufficient to justify application of the moderate
1iving standard.”

The Yurck and Hoopa Indians had a svital and unifying dependence
on anadromous fish," COmMpars Fishing Vessel Ass'D, 443 U.8. at
€64, which the historical evidence demonstrates was well-known toO
the United States. As with the Northwest treaty tribes, galmon
was the great staple of their diet and i1ivelihood. Although the
anthropological evidence doeg not clearly demonstrate the use of
dried fish for trade in the same manper as was shown for the
Northwest treaty tribes, it does demonstrate that anadromous fish
constituted the primary means for the Indians’ livelihood, and
that fishing rights and the fishery were an integral part of the
diet, economy, and ¢ulture of the trives. Cf, Upited DLALER.V
washington, 384 P. Supp. 312, 350-58, 406-07 (W.D. Wash. 1974),
aftf’d, 520 F.24 676 {5th Cir. 1%75), gext. © nied, 423 U.8. 1036
(1976) . There is some evidence of the Indians’ readiness to
capitalize on the economic value of the fishexy by selling or
bartering dried fish with non-Indians passing through the area,
and certainly the Indians adapted their utilization of the

fishery to provide fish to the non-Indian canneries.

In this case, considering the pature of the right, which the
courts have already confirmed, and considering the Indians’
historic dependence on the fishery and the federal purposes of
the reservation, the "reasonable livelihood® needs must satisfy
ceremonial, subsistence, and commercial fishing needs. Seeg
Pishing Vessel Ass’'n, 443 U.S. at £86-88.

k¥

C. Allocation of the Harvest

while the moderate standard of living generally has been
jdentified as the benchmark for identifying the guantity of
tribal reserved fishing rights, geg United States v, Washingtl
506 F. Supp. 187, 188 (W.D. Wash. 1980), aff d in Zelewalo bat
759 F.2d 1353 (Sth Cir.), cert, denied, 474 U.S. 994 (1985),
various Indian fishing rights cases have also limited tribal

% ag the amicus brief for the United States in Amnett va‘s
Gill Nets stated,

Petitioner cites no avthority, and we know of none,
that would limit an Indian's on-reservation hunting or
fishing to subsistence. The purpose of a reservation is not
to restrict Indians to a subsistence econoly but to
encourage them to use the assets at their disposal for their

betterment.

Memorandum for the United States as Amicus Curiae 8, Arpnett v. 3
¢ill Nets (U.S. No. 75-527) {on petition for certiorari), cext.

denied, 425 U.S. 507 (1976).



harvest rights by an allocation ceiling of no more than 50% of
the harvestable numbers of fish, thus providing that the tribes
share the resource with non-tribal fishers. The 50% allocation
has been based on express treaty language in some cases. Bven
where a specific treaty does not refer to sharing of the
resource, at least one court has reached the same result based on
the intent of the parties.

In the Pacific Northwest treaties, the tribes reserved off-
reservation fishing rights at their usual and accustomed fishlng
places *in common with® the citizens of the Territory. The
courts held that this lanquage justified limiting the tribes’
entirlement for allocation purposes to 50% of the harvestable
catch., See id., 506 P. Supp. at 135-98. Thus, even though the
treaties were designed to guarantee the txibes an ade arply
of fish and even though the starting point for apportionment 1g
assuring that the Indians’ reasonable livelihood needs will be
met, ehing Vesse) Ass’'n, 443 1.8, at €85, the tribesg’ a men
to share the resource with non-Indian users justified limg
the tribes to a percentage allocation. gZeg United §
Washington, 384 F. Supp. 312, 343 (W.D. ¥ash. 1574), ;
F.2d €76 (Sth Cir. 1975), cert, denied, 423 U.8. 1086

That is, the treaties protected and recognized the treaty-derived
rights of pboth the tribes and the non-Indians to a share of the
available fish. Fishing Ves: Aag’

'n. 443 U.8. at £84-85.
Sohappy v. Smith, 529 P.2d 570 (9th Cir. 1976), the court of
appeals refused to set aside the district couxt’s 50% allocation
formala, adopted to reflect the Columbla River treaty tribes’
right to a fair share of the salmon harvest. nited States v,
Cregon, the parties agreed to a Columbla River Hanagement P1
that allowed in-river harvesting on a 60% treaty/40% nontreaty
basis, an allocation which deviated from the 50%-50% starting
point in order to compensate for ocean fishing by non-Indians.
718 F.2d 259, 301-02 & n.2 (5th Cir. 1983). :

*

In Pnited States v, Michigan, the district ceuféﬁbdhérasted‘
treaty rights explicitly held *in common with® other c¢itizens
with the treaties of the Indian tribes in Michlgan, which bhad no

-

® 1imiting the tribal allocation to a 50% share of the
harvestable resource in any given year is distinct from
determining whether the moderate standard of living component of
the right is being satisfled. Given the current depressed
condition of the Klamath basin fishery, this opinion need not
address how to calculate the guantities of fish needed to support
the Tribes’ moderate living needs. Until the fishery resource is
substantially restored to the point that the evidence establishes
that a 50% share is more than is needed to support the Tribes’
moderate living needs, the 50% allocation is the appropriate
quantification of the Tribes’ rights. s
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such language. Seeg 505 F. Supp. 467, 472-73 (W.D. Mich. 1880},
remanded, 623 F.2d 448 (6th Cir. 1980) (to consider preemptive
effect of new federal regulations), modified, 653 P.24 277

{1981}, cert. denied, 454 U.S5. 1124 (1981). Although not
deciding the allocation igssue itself, the district court

obgerved:

.7 [Tihe 1ndians of Michigan presently hold an unabridged,
aboriginal, tribal right to fish derived from thousands of
years of occupancy and use of the fishery of the waters of

Michigan. That aboriginal right arose fram the tribes’
reliance upon the fishery for its 1ivelihood, that is, from
its dependence upon this fishery for food and trade. That
right was confirmed in its entirety by the Treaty of Ghent
and left whole by the wroaties of 1836 (7 Stat. 453) and
1855 (11 Stat. 621). Thus, today the Michigan tribes retain
the right to fish Michigan treaty waters to the full extant
pecessary to meet the tribal members' needs. :
* & & %
This 50% maximum [for the Washington treaty tribes] arises
directly from the »in common with® language in the
Wwashington treaties. [Fishing Vessel Ass’n,] 443 U.S. £86.
The 50% ceiling is suggested, if not neceessarily dictated
by, the word "oommon® a8 it appears in the Washlington
treaties. No such language is present in the Michigan
treaties. 443 U.8. at 686 n.27.

The general principle in Pishing Vessel is that Indlan
treaty rights to scarce patural resources are defiped by
what is necessary to assure that the Indians’ reasonable
1ivelihood expectations are met. 443 U.8, at £86. Where,
as here, there was no negotiation resulting in a right held
in common and the Indians implicitly reserved their
aboriginal right in its entirety, this principle might, over
time, mandate that the Indians have access to the entire
available resource.

i

1d4., 505 F. Supp. at 472-73.

In the lengthy Lac¢ Courte VIGl:ats pand of Lake Superior LNippewa
Indians V. wisconsin litigation, the court 2lso addressed I dian

treaties with language different from those in the Pacific
Northwest. The Treaty of 1837 with the Chippewas provided that
the *privilege of hunting, £ishing and gathering the wild rice
[in the ceded area) is guarantied to the Indians, during the
pleasure of the president of the United states.® lac Courte
Oreilles Band v, Wisconsin, 653 F. Supp. 1420, 1425 (W.D. Wisc.
1987} (* »). The Treaty of 1842 provided that *[t)he
tndians stipulate for the right of hunting on the ceded
territory, with the other usial privileges of occupancy, until
required to remove by the president of the United States.* JId4.
at 1425. Both treaties were silent concerning whether the off-
reservation resexved harvesting rights would be exclusive or in




common with other citizens, Courte Orejlles 23NQ N
Wisconsin, €86 F. Supp. 226, {(W.D. Wisc. 1388). Because of
the absence of treaty language limiting the tribes’ right as one
*in common with® other users, the court was reluctant to follow
the 50% allocation formula adopted in the Pacific Northwest
i;eaty cases, focusing instead on the moderate living atandard.

Ultimately, however, when forced to allocate the harvest, the
court concluded that "[t)he only reasonable and logical
resolution is that the contending parties share the harvest
equally.” lac Courte Orelllesg Band v, Wi 3in, 740 F. Supp.
1400, 1417-18 (W.D. Wisc. 1330). 24 that the
treaties did not resserve to the Indians 1
harvesting in the ceded area. The court also found, though, that
when the treaties were made, the Indians understood that the
presence of non-Indian settlers would not require that the
Tndians forego the level of hunting, fishing, gathering, and
trading necessary to provide them with a moderate living. JId. at
1415 {citing LCO 1I1I, 653 F. Supp. at 1426). The court then
stated: :

This unexpected scarcity of resources makes it
impossible to fulfill the tribes’ understanding that
they were guaranteed the permanent enjoyment of a
moderate standard of living, whatever the harvesting
competition from the non-Indians, It also makes it
necessary to try to determine how the parties would
have agreed to share the resources had they anticipated
the need for doing so.

Id. at 1415. Based on the treating parties’ understanding that
there would be competition for the resource and the fact that the
Chippewa Tribe did not retain exclusive harvesting rights in the
ceded territory, the court concluded

that the parties did not intend that plaintiffs’
reserved rights would entitle them to the full amount
of the harvestable resources in the ceded terxritorxy,
even if their modest living needs would otherwise
require it. The non-Indians gained harvesting rights
under those same treaties that must be recognized. The
bargain between the parties included competition for
the harvest.

How to quantify the bargained-for competition is a
difficult guestion. The only reasonable and logical
resolution is that the contending parties share the harvest

equally. _
1d. at 1416 (emphasis added). While the court emphasized its

view that the Chippewa treaties differed in significant respects
from those of the Pacific Northwest tribes, it concluded that the
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equal division was the »fairest® and *inevitable” result. Jd. at
1417-18.

United States v, Adaix, 723 F.24 1394 (9th Cir. 1983), in the
context of addressing the relationship between reserved Indian
fishing rights and federal reserved Indian water rights, the
winth Circuit affirmed the district court’s holding that the
‘Klamath Tribe was "entitled to as much water on the Reservation
lands as they need to protect their hunting and fishing rights
. . . as currently exercised to maintain the livelihood of Tribe
members.® Jd. at 1414. The court explained:

Tmplicit in this smoderate living® standard is the
conclusion that Indian tribes ars not generally
entitled to the same level of exclusive use and
exploitation of a natural resource that they enjoyed at
the time they entered into the treaty reserving thelr
interest ia the resource, unless, of course, no lesser
level will supply them with a moderate living.

14, at 1415 (citing Fishing Vessel Asa'n, 443 U.S. at £86)
{emphasis added). Thus, the Ninth Circuit suggested, tribal
fishing rights are not necessarily accompanied by a 50%
allocation ceiling.

The Klamath River and Hoopa valley reservations and accompan
federal rights were created by executive action pursuant to
congressional statutory authorization, rather than through a
bilateral, bargained-for agreement, a8 {n the Pacific Northwest
and the Great Lakes Tribes’ fishing rights cases. Because the
cperative documents creating the reservation do not expressly
reserve fishing rights, peither do they expressly limit the
implied rights reserved for the Indians of the reservation.

Thus, an argument could be made that the tribal moderate standard
of 1iving needs should be satisfied first, before other user
groups can be afforded fishing privileges. Cf. State v, Tinno,
94 Tdaho 759, 497 P.2d 1386 (1972) {unqualified txeaty language
contrasted with “in common with* treaty language, denoting a
gualified right).

At the time the reservations were created, the United States
doubtless contemplated that the reservation resources, and in
particular the fishery, would be sufficient for the Indlans to
continue to be self-supporting, see Appendix B at 8, or in other
words, to support a moderate standard of living. Purthermore,
although there was competition for the fishery, the United States
sought to reduce it py including what was then the location most
desired by the early non-Indian fishing industry--the area at the
mouth of the river--inside the reservation boundaries. The
historical evidence does pot indicate that either the United
States or the Indians contemplated scarcity of the resource as a
whole. RS
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On the other hand, the Tribes’ right to fish in this case does

not extend beyond the reservation.’ Moreover, the doctrine of

implied reserved fishing rights has not been extended to provide
an exclusive on-reservation right to a fishery resource such as
anadromous fish that migrates off the reservation. To do 80
could totally deprive off-reservation users of access until
tribal rights are fully gatisfied. The historical evidence that
I have examined is not sufficient to infer that the United
States, in creating the extended Hoopa valley Reservation,
contemplated that in times of scarcity, fishing by other user
groups, wherever located, could be completely cut off until the
Indians' total ceremonial, subsistence, and ©o reial needs are
patigfied.” fo 5 -

while reservation purposes sheuld be construed broadly, after
considering the relevant history, I conclude that the United
States did not intend to reserve for the Indlans a right to the
full amount of the harvestable rescurce, to the conplete
exclusion of non-Indian fishing off the regeyvation until the
moderate living standard could be gatisfied. Instead, the case
law indicates that there should be a ceiling on the tribes’ right
to ensure that the regource ig shared., TIn summary, the tribes
are entitled to a sufficient gquantity of £ish ;ajsﬁiiart a
hfis

moderate standard of 1iving, or 50% of the Kla ishery
harvest in any given year, whichever is less.® -

The Tribes’ fishing right is a "right to take a share
of fish that passes through tribal fiszhing areas.?
Vessel Ass'n, 443 U.S. at 679; Washington State Cha

Qf.eaéhi%un

e

V. Baldridge, 702 F.2d 820 (3th Cir. 1983}, . ied, 464
. 6. 1053 (1584); Hoh Indian Tribe v. Baldridge, 822 ¥. SBupp.

" €83, 686-87, 689 (W.D. Wash. 1581). Thug, in the present case,
it applies to Klamath River basin stocks that, absent

interception, would pass through the Tribes’ reservations. See

U.S. v. Washington, 520 F.2d 676, €88-89 (9th Cir. 1975)
(affirming 384 F. Supp. at 344), cert. de ied, 423 U.S. 1086 -

(1976). In calculating the allocation, the nurbers of fish
harvested or intercepted by each user group is counted against .

®» Tnig is not to say, however, that in times of severe
shortage, certain tribal ceremonial and subsistence nseds may not
take priority over the privileges of other user groups. is
{ssue was left open by the Supreme Court in Fish egsel Ass’
443 U.S. at 688, .

agreement of the parties. See ]
F. Supp. 683, 690 (W.D. Wash. 13 United Stateg v. Orego
F. Supp. 1456, 1463 (D. Ore. 1588), aff’d, 913 ¥.2d 576, 58

{(sth
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sa of where they are taken

" o F

the respective party’s ghare, regardle
Fi i page] 'n, 443 U.§. at €87-89.

or for what purposes. shing Ves

a6

Although the Tribes' rights {n this case are geographically
limited to the on-reservation fishery, it ig well-settled that
tribal fishing rights have a geographical component that requires
ghat fishing outaide of those areas be mapaged im such a way to
pexmit tribal access to their share of the fishery at those
geographical locations. gee Hoh Ipdian Tribe V. PALGEAUZK, 522
F. Supp. at 687; & Y ¥, SEith, p. 299, 910-911 {D.
Ore. 1369) (state canpnot 80 manage the fishery that little or no
harvestable portion of the run veaches the Indian fishing areas).

Tndian reserved fishing rights have both a jecgraphical and a
sfair share” aspect. Muckleshoot Indian Tri v, Hall, 698 F.
Supp. 1504, 1511-14 (W.D. Wash. 1988). The right is not only one
to harvest a particular shaxe, put also to be able to harvest
that share on the reservation or at other geographical locations
linked to the reserved yight. Thus, although the Northwest
treaty tribes have fishing rights that attach both to
yegervations and to rugual and accustomed® iocations, while the
vurck and Hoopa Valley Tribes’ rights geographically are linked
to their reservatioms, the underlying principle is the same. In
each case, the tribal fishing vights are linked to specific
geographic areas, and other fishing must not interfere with the
Tribes’ right to have the opportunity to catch thelr share.

Iv. FEDERAL FISHERY REGULATION AND ACTIONS AFFECTING INDIAN
FISHING RIGHTS o S

A. Federal Trust Responsibility

The United States is the trustee of Indian reserved rights,
including fishing rights.® The role of the United States as
trustee of Hoopa and Yurok Indian fishing rights has been
recognized in various court decisions. See United States V. -
Eberhardt, 783 F.2d 1354, 1359-62 (Sth Cir. 1986); id, at 1363
(Beezer, J., concurring); people v, McCovey, 36 Cal. 3d 517, 685
p.2d 687, 694, 205 Cal. Rptr. 643, cert. denied, 469 U.S. 1062
(1984). As recently as 1992, Corngress explicitly acknowledged a.
trust responsibility in connection with the Indian fishery in the
Trinity River. * [Flor the purposes of fishery restoration,
propagation, and maintenance,® and "in order to meet Federal
trust responsibilities to protect the fishery resources of the
Hoopa Valley Tribe, and to meet the fishery restoration geals of

1 see, €.9., 5 L ]
185, 198 {sth Cir. 1588) nite
277, 278-79 (6th Cir.), cext,
Muckleshoo Indian Tribe
(W.D. Wash. 1588).
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the Act of October 24, 1584, Public Law 98-541,% Congress
directed an instream release of water to the Trinity River of not
less than 340,000 acre-feet per year. Central Valley Improvement
Act, Pub. L. No. 102-575, Title XXXIV, § 3406(b) (23}, 106 Stat.
4706, 4720 (1592).

The obligation of the United States as trustiee of Indian
regdurces and rights extends to all agencies and departments of
the Executive Branch. Zeg © ' ' iine v
repartment ok vy, 888 F.2d4 1410, 1420 (3th Cir. 1530);

8l Indian ! ¥ VY 895 P.2d 581, 586 (5th Cir,
1390} . As such, the Departments of Interior and Commerce, a8
well as other federal agencies whose actions affect the fishery
resource, must engsure that thelxr actions are consistent with the
trust obligations of the United States to the Tribes. =

(3

Proper allocation of the harvest of Klamath River basin stocks is
only part of the effort needed to protect the reserved fishing
rights of the Tribes. The Secretary of the Interior has acted in
the past to increase flows in the Trinity River, in part to.
improve the fishery for the benefit of the Indians.¥ . This was a
recognition that protection of the fishery itself is necessary to
make the tribal fishing right meaningful. ¢

In order for both the purpose of the reservations and the
objectives of the Magnuson Act® to be fulfilled, the:fishery
resource here must be rebuilt to sustain a viable fishery for all
user groups, consistent with sound conservation practices. Cf.
#oh Indian Tribe v, Baldridge, 522 F. Supp. 6§83, 631.{W.D. ¥Wash.
1981). The Trinity River Basin Restoration Act of 1384, Pub. L.
No. 98-541, 98 Stat. 2721; the Klamath River Basin Fishery
Resources Restoration Act of 1986, 16 U.S.C. § 460ss8; and section
2406 (b) (23) of the Central Valley Improvement Act of 1392, 106
Stat. at 4720; all reflect congressional intent to restore and
grogsct the anadromous fishery in the Klamath and Trinity River

#  gee 1991 Trinity River Flows Decision, gupra note 3; 1581
Secretarial Issue Document, gupra note 3; pee alsQ Memorandum
from the Associate Solicitor, Division of Indian Affairs to the
Assistant Secretary - Indian Affairs, March 14, 1379 (quoted in
1881 Secretarial Issue Document). - o LB L E

©  Magnuson Fishery Conservation and %anagaméﬁtfzct; Pub. L.

No. 94-265, 90 Stat. 331, codified ag amen
§§ 1801 - 1882 (1388). ClEIYE




B. Regulation of the xlamath Fishery

The yregulation of the xlamath River basin anadromous fishery
resource is divided among a number of governments and agencies.¥
Within the three-mile territorial sea off the coast, the states
pave jurisdiction. pederal jurisdiction over management of the
Klapath fishery resource is split belween the Interior and
Commerce Departments. The Tribes and the Department of the
Interior have the authority to manage the in-river on-reservation
tribal fishery.® Sge 25 C.F.R. part 250. In the exclusive '
economic zone, generally three to two hundred miles offshore, the
Department of Commerce has exclusive management and regulatory
jurisdiction. 22 Magnuson Act, 16 U.S.C. §§ 1801 - 1882;
Hashington Crab producers Inc. v, MosbachlL. 924

(sth Cir. 139%1). '

As a general matter, all parties that manage the fishery, ©OF
whose actions affect the fishery, have a responsibility to act in
accordance with the fishing rights of the Tribes. This may go
beyond safeguarding their right to an appropriate share of the
harvest on their reservations, Cf. y.§, v. Waghington, 459 F.
Supp. 1020, 1070 {W.D. Wash. 1978), to include a viable and
adequate fishery from which to fulfill the Trives' rights,
whether those rights are fulfilled by a 50% share OX by a lesser
amount, if a lesser amount will satisfy fully the moderate living
standard to which the Tribes are entitled. Cf. United Statesd ¥
washinaton, 506 F. Supp. 187, 197 (W.D. Wash. 1680) . (*treaties
were designed to guarantee the tribes an adequate supply of

2¢/d in relevant part, 759 F.2d 1353 (9th Cir.)., gert
994 (1985). ,

538

474 U.S.

Because of the migratory nature of anadromous fish, ocean fishing
has a direct impact on the available harvest in the Klamath and
Trinity Rivers within the Tribes’ reservations. The Hagnuson Act
provides:

4 The complicated jurisdictional scheme for
anadromous fishery resources was described in ¥Washinglon Lig
producers, Inc, v. MosbacheX, 924 F.2d 1438, 1442 (5th Cir.
1991). The disjuncture between ocean and in-river fishing
regulation authority over the Klamath basin fishery regource was
noted with concern by Judge Beezexr in his concurring cpinica in
pnited ¢ 3 rherhardt, 789 F.2d 1354, 1363 (8th Cir. 1586)
{Beezer,

?aﬁaging

o

J.., concurri

g) .

4 a5 a general matter, reasonable, necessary,
nondiscriminatory conservation measures may be imposed by the
rederal Government OF the states, as apprapri&te,_pngthe exercise
of tribal fishing rights in the absence of adequate tribal
regulation. See ANLOIDS v. ¥Washington, 420 U.S8. 154, 207 {1975);
nited States v, Fbe: 1354 (9th Cir. 1986). '

nato




Any fishery management plan which ia prepared by any
Council, or by the Secretary lof Commerce}, with
respect to any fishery, shall . . . contain the
conservation and management measures, applicable to
foreign fishing and fishing by vessels of the United
States, which are . . . gonsistent with , . . any othe;

e

16 U.S.C. § 1853(a) (1) (C) (1388) (esphasis added).

The Yurok and Hoopa Tribes' fishing rights are "applicable law®
within the meaning of the Magnuson Act, because regardless of
whether they were created by treaty or pursuant to statutory.
authority, they are rights that avise under federal law,™  Sea
Pacific Coast Federation v, Secretaxry of L g, 4%4 F. Bupp.
€26, 632 (N.D. Cal. 1380) (*It cannot be 4 that the Indians
have a right to fish on the reservation. Congress has carefully
preserved this right over the years, and the courts have
consistently enforced 1t."); sesg also Hashinaton HTate
Charterboat Ass'n Vv, Baldridge, 702 F.2d 820, 823 (5th Cir. 1%83)
{treaty fishing rights as "applicable law"}, cert, & ad, 464
U.85. 1053 (1584); Boh Indian Tribe v, Balord . 522 F. Supp.o.
683, 685 (W.D. Wash. 1881) (same). Furthermore, nowhere in the.
Magnuson Act has Congress stated an intent to interfere with-
Indian rights in the Klamath River area. C L
Federation, 494 F. Supp. at 633. Therefore,” exy management
plans and ocean fishing regulations mist be conalstent

* (1 X

&3

with those
rights. The Act, however, provides no authority to either the
Pacific Fishery Management Council, geg 16 U.S.C. § 1852(a) (6),
or the Secretary of Commerce over in-river Indlan fishing or in-
river tribal harvest levels. Paclfic Coast Federatior
Supp. at 632. Thus, in mapaging the oce fighexlies, the
Secretary of Commerce pmst rely on management by the Department

SR B

% The Magnuson Act expressly refers to Indian treaty
fishing rights. Specifically, 16 U.S.C. § 1853{a) (2) reguires
that fishery management plans contain a description of *Indian
treaty fishing rights, if any.® Because the pla=s themselves are
limited to management of the ocean fishery, however, this
provision refers to Indlan treaty fishing rights existing in
ocean fishing areas, and not to in-viver tribal fishing rights--
treaty or otherwise. $See Washington Troller's Ass'n v. Kreps,
466 F. Supp. 309, 313 (W.D. Wash. 1979) {(description of ia-river
fishery not reguired by Magnuson Act). Section 1853(a)(2)’s
failure to refer explicitly to other federally reserved Indian
fishing rights does not affect our conclusion that. - e
§ 1853 (a) (1) (C) is .the relevant provision requiring that fishery
management plans substantively conform to Indian reserved rights,
The statug, scope, and character of those rights
looking to their source--mot to the Hagnuson Act

o

 detexrmined by .




of the Interior or the Tribes of the in-river fishery. (Cf,
Washinaton Crab FProducerms, 924 F.2d at 1443,

Except for the general Magnuson Act reguirement that ocean
fishery plans be consistent with any other applicable law, the
Act’s provisions governing regulation of the ocean fishery do not
extend to in-river Indian fisheries. Arguments to the contrary
by, both ocean fishermen and inlanﬁ tribes have been rejected.
(W.D. Wash 19?9} {rejeating ocean fi&hiﬁg associatiaﬁ 8 Arcumne
that the fishery ylan gust deacribe inland fisherles); with ]
le 'ribe v, Baldridge, No. C-82-3145, slip op. at 43- 45 (N.D.
Cal June 25, 1984) {rejectimg Tribe's argument that alleged
discriminatory regulation of in-river tribal fishing violated the
Magnuson Act’s prohibition against discrimipation in allocating

the harvest).

v. CONCLUSION

I conclude that when the United States set aside what are today
the Hoopa Valley and Yurok Resexvations, it reserved for the
Indians of the reservations a federally protected right to the
fishery resource sufficient to support a moderate standarxd of
living. I also conclude, however, that the entitlement of the
Yurck and Hoopa Valley Tribes is limited to the moderate living
standard or 50% of the harvest of Klamath-Trinity basin salmon,
whichever is less. Given the current depressed condition of the
Klamath River basin fishery, and absent any agreement among the
parties to the contrary, the Tribes are entitled to 50% of the

harvest.

John D. Leshy
Solicitor
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APPENDIX B

Overview of the History of the
Xlamath River and Hoopa Vallay Rasaxvations

Cal
”

The original Klamath River Regservation was established in 1855.
The location had been selected pursuant to *directions [from the
Secretary of the Interior] to select . . . resexvations [in
Californial from such ’tracts of land adapted &8 to soil,
climate, water-privileges, and timber, to the comfortable and
permanent accormodation of the Indians, which tracts should be
unincumbered by old Spanish grants oOr claims of recent white
settlers.’'" I Kappler, Indian Affairs: Laws and Treaties 816
(1204) ("Kappler®) (Letter from Commissioner of Indian Affairs to
Secretary of the Interior, Fov. 10, 1855). 1Ia creating the
reservation, President Plerce accepted the Interior Department’s
recommendation to set aside a strip of territory one mile wide on
each side of the Klamath River, for a distance of twenty miles.

See id. at 816-17.

In the 1856 Annual Report of the Commissioner of Indian Affairs,
the Klamath reservation is described as follows:

Klamath reservation is located on the river of
that name, which discharges its waters into the Pacific
ocean twenty miles south of Crescent city.

The Indians at this place pumber about two
thousand. They are proud and gomewhat insolent, and
not inclined to labor, alleging that as they have
always heretofore lived upon the fish of the river, and
the roots, berries, and seeds of their native hills,
they can continue to do sO if left unmolested by the
whites, whose encroachments upon what they call }
country they are dispcsed to resist. . . . The land on
this river is peculiarly adapted to the growth of
vegetables, and it is expected that potatoes and other
vegetable food, which can be produced in any abundance,
together with the salmon and other fish which abound
plentifully in the Klamath river, shall constitute the
principal food for these Indians. It is confidently
expected in this way to avoid the purchase of beef,
which forms so expensive an item at those places where
there is no substitute for it. The establishment of
the Klamath reserve has undoubtedly prevented the
spread of the 1pdian wars of Oregon down into northern
California.



nnual Report of the Coo
rL*) 238-39% (1856),

The next year, the Government agent at the Klamath Reservation
described the importance of the fishery to the Indians on both
the Klamath and Trinity Rivers. Because of the harm caused to
the fishery on the Trinity, he recommended relocation of those
Indians to the Klamath Reservation:

Zalmon has been very abundant this season, and in
the different villages upon the reservation there has
not been less than seventy-£five tons cured for winter
use. . . .

We are now engaged in c¢learing, with Indian labor,
obe hundred acres of land, which will be ready for crop
by the middle of October. . . .

The Indians are located at different points upon
the Rlamath river, which runs through the reservation,
. « . for the convenience of fishing . . . . On this
river, above Marippe Falls, the eastern boundary of the
reseyve, there are probably about fourteen hundred
Indians; they subsist upon fish, game, and the natural
products of the earth. Some few of them work for the
settlers. _

In Hoopa valley, on Trinity river, there are about
seven hundred Indians; they subsist by bunting,
fishing, grass seeds, and acorns. Many of them work
for the white settlers in the valley, and are well paid
for their labor.

On the Trinity river and its tributaries, above
Hoopa, there are about five hundred Indians; their
resources for fishing and gaining a livelihood have
been destroyed by mining in the vicinity; . . . I
would recommend their removal to this agency.

Annual Report 391 (1857) (Letter from Indian Sub-Agent
Heintzelman to Sup’'t of Indian Affairs, July 13, 1857).

In 1858, the California Superintendent reported:

It is proper to remark, that in almost every
locality in California there is a sufficiency of the
pnatural products of the country for the subsistence of
Indians residing there, and they could support
themselves quite well, were it not for the
encroachments of the whites, and the conseguent
destruction of their food by the settlement of the

country.
® * ¥ *




Elamath reservation is progressing steadily and
quite satisfactorily. The crop is good, and with the
yield of salmon at the fisheries the Indians are
contented and happy.

Report 283, 285 (1858) (Letter from Sup’t of Indian
to Comm’r of Indian Affairs, Sept. 4, 1858).

Af§§irs

The Klamath Reservation sub-agent reported on the *abundance of
[the Indians’) natural food,* and also indicated the unlikelihood
of extensive agricultural production on the Klamath reservation:

One great difficulty this reservation labors under is
the small amount of land that can be brought under
cultivation. The Klamath river runs through a caoon
the entire length, and the reservation being located
upon each side of it, the only land suitable for
cultivation is in the bottoms, ranging in size from one
acre to seventy.

1d. at 286 {Letter from Tndian Sub-agent Heintzelman to Sup’t of
Indian Affairs, July 1, 1858).

In 1859, the Klamath reservation’s Indian agent reported about
two thousand Indians ®on this reservation proper™ and about four
thousand more ®who inhabit the mountain streams, and subsist
principally on fish and game, which are very abundant, and seem
inexhaustible." Annual Report 437 (1853) (Letter from Indian
Agent Buel to Jas. Y. Heouffie, Esqg. {undated) ).

The agent’s report in 1861 continues to reflect the importance of
the reservation and its fishery to the Indians:

[The Xlamath] reservation is well located, and the
improvements are suitable and of considerable value.
There is an abundance of excellent timber for fencing
and all other purposes, and at the mouth of the Klamath
river there is a salmon fishery of great value to the
Tndiang. The number of Indians here is not far from
eighteen hundred.

* % * %

I suggest, as this reservation has never been
surveyed, that it should be so laid out as to embrace
the island and fishery at the mouth of the Klamath, and
extend a mile in width each side of the river, to a
point one mile above Wakel, and a half a mile in width
each side of the river, from that point to the mouth of
the Trinity river.



annual Report 147 {1861) (Letter from Superintending Agent Geo.
M. Hanson to Comm’'r of Indian Affalrs, July 15, 1861).

In December, 1861, the XKlamath agent reported the entire loss of
the agricultural developments on the Klamath Reservation by an
*unparalleled freshet.® JAnnyal Repogf 313 {1862) {Letter from
Agent Hanson to Comm’r of Indian Affairs, Dec. 31, 1861). As a
regilt of the 1861 flood, the Superintendent and one group of the
Indians moved to the Smith River reservation. HMost, however,
remained on the Klamath Reservation or in an area up the river.
Nearly all eventually returned to the Klamath River and vicinity.
See Letter from Comm’y of Indian Affairs to Secretary of the
Interior, April 4, 1888, reprir ig 8. Exec. Doc. NHo. 140, 50th
19-22 s t

—_

3

Cong., 24 Sess.

(18
(1573); Short o

By 1862, the Indian Superintendent was recommending the sale of
the Klamath Reservation and relocation of the Indians to another
suitable reservation. See Annual Repoxt 40-41 (1862). While
Government officials now spoke of the Klamath Reservation as
"almost worthless,® and as "almost entirely abandoned by the
Indians, " it sought to relocate the Indians to another
reservation which would continue to provide the Indians with a
fishery, in addition to agricultural lands. £ee Annual Report 8-
10 {1863). The 1863 Commissioner’s report referred to the
"sbundance of fish" on the Round Valley reservation and noted
that the Smith River wvalley, a recommended site, was isolated
frem non-Indians and would furnish the "best of fisheries® from

the Pacific Ocean. Jd. at 8-10.

ik 4

As part of an effort to consolidate and reduce the pumber of
ITndian reservations in California, Congress in 1864 passed an act
authorizing the President to set apart up to four tracts of land
in California for the purposes of Indian reservations. See Act
of April 8, 1864, § 2, 13 Stat. 0; Donnelly v. Uniteg
States, 228 U.S. 243, 257, modified and I g_denied
U.S. 708 (1913); Mattz v. Superior (OuUx . 34 355, 758
P.24 606, 610, 250 Cal. Rptr. 278 (1988).

In 1864, the Klamath, Redwood, and Trinity Indians were reported
to still be at war with the forces of the United States. Annual
Report 13 (1864); see Short, 202 Ct. Cl. at 889. Austin Wiley,
an attorney, was appointed Superintendent of Indian Affairs for
California. 1In order to restore and establish peaceful relations
with the tribes, Superintendent Wiley entered into megotiations
and concluded a treaty with the Indians, which provided for
locating the Indians in the Hoopa Valley. See Annual Report 12-14
(1864); Short, 202 Ct. Cl. at 8%1. Although the treaty was never
ratified, and there is doubt whether the Indians really




understood the terms of Wiley's treaty, Bee id, at 835, Wiley
proceeded, consistent with the proposed treaty, to locate the
Hoopa Valley Reservation. Id. at 891-92. By treating with the
Tndians and establishing the reservation, Superintendent Wiley
*thereby brought to an end the war with the Indians of Humboldt,
Klamath and Trinity counties.® Id. at 8%e6.

By. 1865, the Government's original intention to remove the
Klamath River Tndians to the Smith River reservation had changed
and refocused on use of the Klamath Reservation:

Tt was intended to remove the Indians from the
Semith River reservation, and place them at the old
Klamath reservation, still owned by govermment, but to
place the occupants under the charge of an employee of
the Hoopa Valley agency. No definite suggestions were
made as to the selection of the other two permanent
reservations.

[N

Annual Report 11 {1865).

Superintendent Maltby, who had replaced Superintendent Wiley,
reported on the newly located Hoopa Valley reservation, and
expressed his expectation that the sxlamath Indians in the
vicinity, numbering eighteen hundred, will . . . most of them
move to the [Hoopa Valleyl reservation.® I4. at 113 (Letter from
Sup’t of Indian Affairs to Comm'y of Indian Affairs, Sept. 15,
1865) . ‘The same year, the Government surgeodn 1iving on the Hoopa
valley reservation along the Trinity River reported on the
Tndians’ reliance on the salmon fishery, and the difficulties
resulting from harm to the resouxce caused by local mining:

They no longer sport on the banks of clear streams
literally alive with galmon and other fish, but gaze
sadly into the muddy waters, despoiled almost of their
finny prey by the impurities from the sluice-boxes of
the miners at the head of the stream. 1In this consists
one of the greatest calamities inflicted upon the
Indians of recent years. Their salmon fishing is
destroyed to a very great extent, and with it one of
their chief means of subsistence. Those who saw the
Klamath and Trinity rivers in early days say that
during the summer months they ran as clear as crystal,
and thronged with salmen from the sea; now they are
muddy streams and almost deserted by this fish.

Id. at 116-17. The Government surgeon nonetheless noted that the
Indians continued to secure r311 the fish they can,* id. at 117,
and remarked at *the large quantity of fish o0il they consume as
food,* id. at 118.



In 1866, Robert J. Stevens was appointed special commissioner to
investigate and report on Indian affairs ip California., His

report dated January 1, 1867, and addressed to the Commissioner

of Indian Affairs, is contained in the 1867 jAp 1 Report 117-48.
Commissioner Stevens reported on continuing difficulties in
maintaining peace between the Indians and non-Iondians, and of the
nee§ for reservations for the exclusive use and occupancy of the
Indians. He discussed the Hoopa Valley reservation in connection
with Superintendent Wiley's *treaty,"” and the establishment of
peaceful relations with the Indians, Commizsioner Stevens
travelled from the Hoopa Valley reservation down the Tripity to
the Klamath River, making the following report:

On the banks of the Klamath the villages were more
nUMerous. . . .

The salmon fisheries of the river have bheen very
mach injured by the former mining operations. Only now
and then one of their ingenious weirs is seen. . . .

* % % &

The count of Indians on the Klamath, made officially,
but little over a year previous to my visit, gave a
census of 2,217 helow the mouth of the Trinity.

At this point I wish to sulmit my cbservations as
to the character of the country through which flows the
Klamath river. For 10 miles oxr more on each side to a
point about 30 miles above its mouth, following its
course, it is unsettled and wild, peopled almost
exclusively by Indians, to whose wants and habits it is
well adapted, supplying wild food and fish in "
abundance. Very little of it is tillable land, and
whites will never care to settle upon it.

My attention had been particularly directed to
this region by Major Bowman while with him at Fort
Humboldt. The following is his suggestion:

"Extend the Hoopa reservation on its northern
boundary, so as to include not less than six miles
along the northern bank of the Klamath to the sea-
shore, thence down the sea-shore to the mouth of
rRedwood creek, thence up Redwood creek to the point
nearest to the head of Willow creek, thence down Willow
creek to the boundary of the Hoopa reservation.®

He adds: - ;

"Very little of this tract is suitable for
cultivation, and conseguently not desirable for the
settlements of white men, but will furnish sufficient
tillable land, I think, for the wants of all the
Indians that may be placed there, and range for
necessary stock. . . .° :




"The miners engaged on the river panks within the
described limits are but few, and are daily diminishing
in numbers."

Id. at 127-29. Cormissioner Stevens recommended the withdrawal
for Indian use, *not only the tract on the Klamath, . . . but an
enlargement thereof.* JId. at 145.

1n 1868, the Indian agent at the Roopa valley Reservation
remarked in his report that establishment of the reservation "was
right and its location good,* and that *it would be almost
impossible to remove {the Indians] to any other locality, and
then only by a great expense, endangering the peace of this
gection while it was being done.® Annual ] rt 133 (1868)
(Letter from Indian Agent Pratt to Comm’c of Indian Affairs, July
20, 1868). E o :

for a number of years, the reports from the Hoopa Valley
Reservation discussed the attempts to begin agriculture livestock
raising, and ranged from the optimistic to the pessimistic.
Comparxe Annual RepoX. 16 (1869) (Hoopa Valley reservation *under
a fine state of cultivation and highly prosperous*}, with Annual

78 (1870) (Letter from Sup’t of Indian Affairs to Comm'y
of Indian Affairs, July 13, 1870} (Hoopa Valley reservation *has
but a poor prospect of becoming self-sustaining;* °the soil at
Hoopa is so poor that it is incapable of raising produce
sufficient to feed 1,000 Indians®}. o

In 1882, the Commissioner’s report, while noting that *Indian
farming has increased satisfactorily,” noted that the salmon
fishery still comprised one-third of the subsistence of Indians
located on the Hoopa Valley reservation. Annual Repoxrt 10

(1882).

In 1883, a commercial fisherman named Bume contacted the
Secretary of the Interior and proposed to lease the salmon
fisheries of the Klamath River, within the Klamath River
Reservation. ‘The Acting Commissioner of Indlan Affairs replied:

[N]o such proposition can be entertained. It would be
against usage and at variance with the policy of the
Department in the control and management of Indian
affairs.

The permanent settlement of the Indians residing upon
said reservation, and the disposal of so much of the
reservation as may not be needed for that purpose, are
matters engaging the attention of the Department at this
timeo - - . ’



The reservation is still in a state of Indian
reservation, and must 80 remain, uninterfered with, until
otherwise ordered by competent authority.

Letter from Acting Comm’r of Indian Affairs to D.B.! Hume (July
23, 1883), reprinted in 8. Exec. Doc. No. 140, 50th Cong., 24
Sesg. 11 (1889).

Two years later, Special Agent Paris Folsom lnvestigated and

reported on the *Condition and Needs of Nen-Reservation Klamath
Indians in California,*® poting the particular suitability of the
Klamath River fisheries for satisfying the needs of the Indians:

] The distance from the line of the Hoopa Valley
Reservation, at the juncture of the Klamath and Trinity
Rivers, to the Klamath River Regervation, upper line,
by way of the river, is some 18 miles, and it is within
these limits that the non-reservation Klamath Indians
are located. )

Nature seems to have done her best here to fashion
a perfect paradise for these Indians, and to repel the
approach of the white man. She filled the mouth of the
Kiamath River with a sand-bar and huge vocks, rendering
ordinary navigation impossible, . . . e :

. « » [The Indians] form a very respectable
peasantry, supporting themselves without aid from the
Government by fishing, hunting, raising a little stock,
cultivating patches of soil, and by day’s labor at the
Arcata lumber-mills. . . .

* ® & &

. . . . Fisheries, staging for holding the
fishermen and their nets, are dotted along the river.
Indians have had general and actual, though unrecorded,
possession and occupation of the whole river line here
for years and years. Their dwellings are scattered and
permanent. They wish to remain here; here they are
self-supporting--actually self-sustaining. This is
their old home, and home is very dear to them--
treasured above everything else. No place can be found
so well adapted to these Indians, and to which they
themselves are so well adapted, as this very spot. No
possessions of the Government can be better spared to

! This appears to be an error. Hume’s initials apparently
were "R.D.* For historical works about Hume, Bee A Pyamy
Monopolist: T1 ife ' ings of R.D. Hume Written by H
on B. Dodds, ed.)

2almon Xing of Oregon: R.I
of North Carolina 1959).
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them. No territory offers more to these Indians and
very little territory offers less to the white man.
* & % *

T have the honor to further recommend that these
same provisions be extended to the Indians on the
Klamath River Reservation immediately adjoining the
1and here considered, and that the lower and remaining
.” portion of that reservation be thrown again with the

public lands, providing gsecurity and protection to the
fisheries of the Indians above the mouth of the Xlamath
River.

Report of Special Agent on Condition and Needs of Non-
Klamath Indians in California (June 25, 1885), xepr
Exec. Doc. No. 140, 50th Cong., 2d Sess. 7-31 (1

Regervation
nteg in

Tn 1886, the Acting Agent for the Hoopa valley Reservation
reported on the "Klamath Reservation:*

My duties, as both agent and commanding officer,
require me to exercise a supervision over the
reseryation on the Klamath. A small outpost is
maintained at the mouth of that river to prevent
intrusion on the Indian lands, and protect the Indians
in their only industry--that of fishing for salmon.

Those Indians are also anxious for a subdivision
of their lands, but before this can be done the lines
of the reservation must be fixed determinately. + . .

The people, like the Hoopas, are friendly and well
disposed, and maintain amicable relations with the
white people about them, but should the military power
of the Government be removed from this valley, both
reservations would soon be overrun, and the Indians
dispcssessed. The Klamaths live almost exclusively on
the salmon, though a few plant a little.

Annual Report 43 (1886) {(Letter from Acting Agent Wm. E.
Dougherty, Capt. First Infantry, to Comm’r of Indian Affairs,
Aug. 15, 1886}. -

The following year, in 1887, Acting Agent Dougherty reported on a
controversy that had arisen with the commercial fisherman Hume at
the mouth of the Klamath:

There are believed to be on the Xlamath river
about 1,200 Indians of that name. The live in villages
on the river bank, a few miles apart, from far up it to
its mouth, and have always been gelf-sustaining,
relying to a great extent for subsistence upon the
salmon. . . . A



* % % &
In May last, R.D. Hume, of Ellenburgh, Oreg., ‘
entered the mouth of the Klamath river, with a light-
draft steamboat and a gang of fishermen brought from
the north, and established a floating cannery on the
fishing grounds near the mouth of the river. The
Indians along the river are much disturbed at what they
" deem to be an intrusion that will deprive them to a
great extent of their means of subsistence, and I think
that unless some remedial measure ia applied by the
Government necessity will actuate them to seek a remedy
in their own way.

rt 9 (1887) (Letter from Acting Agent Wm. B.
Captain U.S. Army, to Comm’'r of Indian Affairs, July

rnnual Heport
cugherty,
5, 1887).

Concerned about the intrusion of R.D. Hume's steamer into the
Xlamath River within the Klamath Reservation, the Interior
Department sought to obtain relief for the Indians and protection
for their fishery. In June, 1887, the Secretary of the Interior
sought an opinion from the Attorney General concerning the
Government’s power to protect the Indians and their vnimpaired
access to the fishery within the boundaries of the reservation.
The Secretary’'s inquiry prompted exchanges between the Interior
and Justice Departments on the authority of the United States to
exclude Hume from the Indian fishery at the mouth of the Klamath
wiver. Much to the consternation of the Interior Department, the
Justice Department took a parrow view of the Federal Government'’s
power to protect the Indians. _

The Attorney General concluded that "so long as the acts of
persons resorting to these waters to take fish fall shoxt of
invading the right of Congress to regulate commerce with foreign
nations or among the several States, no case for Federal
interference can be said to exist." Letter from Attorney General
to Secretary of the Interior, June 11, 1887, reprinted in S.
Exec. Doc. No. 140, 50th Cong., 2d Sess. 13 (1889). 1In reaching
his conclusion, the Attorney General discussed principles of
state ownership of the beds of tide-waters and of fish -running in
them, noted that the State had declared the Klamath River to be
navigable, and found that power over the fisheries had not been-
granted to the United States and thus remained under the

exclusive control of the State.

Ty

The Interior Department continued to press its case to establish
and protect the rights of the Indians. On June 21, 1887, the
Commissioner of Indian Affairs submitted a brief setting forth
arguments supporting the Indians’ right to the fishery, pee S.
Exec. Doc. No. 140, gupra, at 14-16, which the Secretary

B - 10



submitted to the Attorney Geperal. Interior’s brief contended
that the Indians,

have had exclusive use of the fisheries in the Klamath
River, from which they have supported themselves,
entirely unaided by the Government, at least since the
freshet of 1861.

- TR 2R B

Have not the Indians acguired private rights in
their fisheries by prescription?

* & * *

Can the legislature of the State of California by
declaring the Klamath River pavigable, when in fact it
is not navigable, deprive the tndians of the exclusive
use of fisheries?

* % ¥ % L

The Klamath Reservation having been declared by
the President, in pursuance of an act of Congress, for
Tndian purposes exclusively, can the State of
California so far defeat the purposes of zaid act of
Congress as to grant liberty to any and all of her
citizens to enter within its voundaries and engage in
the business of catching and curing fish, to the injury
of the Indians for whom the reservation was created?

* * % *

. By seining near the mouth of the river the whites
would obstruct the passage of the salmon and cut the
Indians off from their accustomed supply.

cection 2149 of the Revised Statutes provides as
follows:

s*The Commissioner of Indian Affairs is authorized
and required, with the approval of the Becretary of the
Interior, to remove from any tribal reservation any
person * * * within the limits of the reservation whose
presence may, in the judgment of the Commissioner, be
detrimental to the peace and welfare of the Indians.*

The presence of Hume and his party within the
1imits of the Klamath River Reservation is manifestly
detrimental to the peace and welfare of the Klamath
River Indians, in that it is likely to provoke open
hostilities between them; and if they are permitted to
remain the whites will deprive the Indians of their
means of support. Certainly pothing could be more
detrimental to their peace and welfare.

The right to navigate the river is not denied, but
anchoring floats with a view to erecting buildings
thereon for the accommodation of extensive business
operations during an entire season is another thing.
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Captain Dougherty, the acting agent in charge, 1is
an Army officer of large experience amongst the
Indians, and good judgment.

He asks that *the highest power be Invoked to
protect the Indians in the possession of thelr only
(food) resource."

* & & #®

A small military force has for a long time been
stationed at the mouth of the Klamath to protect the
Indians in their fishing privileges.

id.

Two days after submitting the brief to the Secretary, the
Commissioner sent him another letter discussing the similarity of
the Klamath case with a court decision issued concerning Pyramid
Lake:

Referring to my letter . . . and accompanying
paper relative to the Klamath River Reservatiom in
California, and the attermpted dispossession of the
resident Indians of thelr fishing grounds by a gang of
white men under one Hume, I have the honor to draw your
attention to a case [concerning the Pyramld Lake
Reservation.] I

{The non-Indian defendants in the case were -
charged with trespass for flshing on Pyramid lake, and
contended that the taking of fish inside the :
reservation was not unlawfull, upon which the court
said:

"I1f this argument is sound the whole purpose of
the law, in setting apart lands for the separate use of
the Indians, is defeated . . . . We know that the lake
was included in the reservation that it might be a
fishing ground for the Indians. . . . It is plain that
nothing of value to the Indians will be left of their
reservation if all the whites who choose may resort
there to fish. In my judgment those who thus encroach
on the reservation and fishing ground violate the order
setting apart for the use of the Indians, and
conseqguently do so contrary to law.® :

It can be said with egual truth . . . that the
Klamath River was included in the reservation, *that it
might be a fishing ground for the Indians." True, the
executive order does not so state in terms, neither
does the order setting apart the Pyramid Lake
Reservation. But it is manifest from the description
of the boundaries of the Klamath Reservation that it
wag the purpose and intention to exclude white people
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from fishing in the river, from its mouth to the upper
extremity of the reservation.

Should the whites be permitted to enter the river
to fish, but little if anything of it will be left of
the reservation and the whole purpose of the law will
pe defeated.

Letfer from Comm’r of Indian Affairs to Secretary of the
Interior, June 23, 1887, 1 ip 8. Exec. Doc. No. 140,
suypra, at 16.

On June 23, 1887, the Attorney General asked for a more precise
statement of the case and the guestion for which Interior was
soliciting an opinion. The Cammissioner of Indian Affairs then
wrote the Secretary of Interior stating the case and questions he
recommended be sent to the Attorney Ceneral:

So far as we can ascertain the Klamath River Indians in
California have held and enjoyed exclusive fishery
privileges in the Klamath River from time immemorial, and
were in full possession of them at the date of the Guadalupe
HBidalgo treaty, by which the territory embracing the Klamath
River and the State of California was acquired by the United
States. _
This exclusive possession has never been disturbed, and
until recently never challenged.

Letter from Comm’'r of Tndian Affairs to Secretary of the
Interior, July 6, 1887, reprinted in S. Bxec. Doc, No. 140,
supra, at 17. The Cormissioner posited five questions for the

Attorney General:

(1) Did not the Klamath River Indians acquire by
prescription and hold at the date of the Guadalupe
Ridalgo treaty, title or property in the fisheries of
the Klamath River? . 3 o

(2) wWas not such title or property recognized and
guarantied by the provisions of said treaty?

(3} Was not the legislative and executive action
which fixed the present reservation ou either side of
the Klamath River a recognition of the Indians’ right
and title to the exclusive fishery privileges of
Klamath River within the boundaries thereof?

(4) 1f the Indians have rights under the
Guadalupe Hidalgo treaty, or have acquired rights by
prescription since the date of that treaty, can the
State of California by direct or indirect means divest
them of those rights?

(5) If the Indians have the exclusive right to
fish in the Klamath River within the boundaries of
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their reservation, can not the Department, through this .
Bureau and its agents, protect those rights within said

boundaries by the enforcement of the laws and

regqulations made in pursuance thereof for the

maintenance of peace and order on Indian reservations?

-
v
-

The Attorney General replied that he deemed Interior’s gquestions
*clearly justiciable" and more properly presented to a court than
to him. Letter from Atterney General to Becretary of the
Interior, July 11, 1887, reprinted ip 8. Exsec. Doc. No. 140,
supra, at 17-18. On October 4, 1887, the Acting Cormissioner of
Indian Affairs recommended to the Secretary of the Interior that
the United States bring suit on behalf of the Indians to
judicially determine their rights in the fisheries. LlLetter from
Acting Comm’x af Ind;an Affairs to Secretary of the Interior,

Oct. 4, 1887, re ed in Doc. Ho. 140, supra, at 18,
The lawsuit against Hume f@ilﬁ%&d and the Interior Department’s
position that the Klamath River Rasarvatien remained an Indian
reservation was set forth in a letter from the Commissioner to .
the Secretary of the Interior, dated April 4, 1888. See S. Exec.
Doc. No. 140, supra, at 19-22 (1889). o

In 1888, even while the controversy with Hume continued, Acting
Agent Dougherty reported that the Indians had negotiated a
commercial agresment to supply a non-Indian cannery operation
with fish:

The question of the prescriptive rights of the Lower
Klamaths to the fisheries of the Klamath River is still in
abeyance, and I do not think that any action has yet been
taken on the instructions given by the honorable the
Attorney-General, in October last, to inatitute proceedings
in this case.

Meantime the Indians have made a co-operative
partnership with Mr. John Bornhoff? of Crescent City, who
has supplied them with boats, nets, etc., and the plant for
a cannery, which is now in operation at the moutk of the
Klamath. This enterprise gives occupation to all the
Indiang at that place, and for some distance up the river,
Mr. Hume’s party from Oregon is again in the river
fishing. The Indians complain as before, of this intrusion,
and are awaiting with some anxiety the decision that will

? pearss, supra note 11 in Opinion, at 163, givas the name
as John Bomhoff, which is consistent with Bgdds,-“ e 8almon King

of Oreaon, supra note 1 in 2ppendix B, at 180.
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determine whether the exclusive right claimed by them will
be sustained or not.”

Aninu Report 10 (1888) (Letter from Acting Agent Wm, B.
Dougherty, Captain U.S. Army. to Comm’y of Indian Affairs, Sept.
20, 1888}.

The-action eventually brought against Hume was prosecution of
1ibel against his goods, for unlicensed trading in Indian country
in violation of Revised Statutes § 2133, as amended. 22 Stat.
179 (1882).° The court rejected the claim that the area in
gquestion was within an Indian reservation. While the court
agreed that the area was still a federal reservation not Open to
public entry, it also concluded that the Government had ahandoned
it as an "Indian reservation.®* ‘Therefore, potwithstanding its
federal reservation status, the court held that it did not
qualify as an Indian reservation Orx as Indian country for
purposes of R.S. § 2133. United States V. Porty-Eight Pounds of
Rising Star Tea, 35 F. 403, 406 (D.C.N.D. Cal. 1888), aff’d, 38
¥. 400 (C.C.N.D. Cal. 1889); see Short V. United States, 202 Ct.
Ccl. 870, 912-16 (1973) {description of controversy and decision),
cert, denied, 416 U.S. 961 (1974). The court npever addressed oxY

3 Revised Statutes § 2133, as amended, provided:

any person othex than an Indian of the full blood who
chall attempt to reside in the Indian country, ©Y on
any Indian reservation, as a trader, Or to introduce
goods, or to trade therein, without fan Indian traders])
iicense, shall forfeit all merchandise offered for gale
to the Indians or found in his possession, and shall
moreover be liable to a penalty of five hundred
dollars.

Act of July 31, 1882, ch. 360, 22 Stat. 179.

Much to the consternation of the Indian agent, Captain Wm.
Dougherty, when the case against Hume came to trial in district
court, *itlhe United States attormey did pot appear

. . . and the Government was pot represented. His honor stated
that it was the sixth time the case had been set for hearing, and
decided to go on with it, and hear the Government’s argument
jater.® Letter from hgent ¥m. B. Dougherty to Comm'y of Indian
Affairs, May 29, 1888, yeprinted in S. Exec. Doc. No. 140, 50th
Cong., 24 Sess. 23 {1889). : D :
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adjudicated the gquestions raised by the Interior Department to
the Attorney General.*

After losing in district court, the Secretary of the Interior
requested an appeal and reported that in order to protect the
Indians, authority was needed at once *to set apart these lands
is a reservation and thus remove all doubt.* Short, 202 Ct. Cl.
at_914. On April 1, 188%, the circuit court affirmed the
district court’s decision, and concurred im the distriect court’s
analysis. 38 F. 400 (C.C.N.D. Cal. 1889).

Soon thereafter, Congress took up the question whether to cpen
the reservation lands to non-Indian settlement. In 1890, the
House of Representatives passed a bill rejecting allotments for
the Indians on the Xlamath River Reservation, and providing for
public sale of the reservation lands. gSee hort, 202 Ct., Cl. at
917-18. Although a similar bill was introduced in the Senate,
the Senate took no action on either the House-passed bill or the
Senate bill. Id.

The setback in the courts and the activity in Congress prompted
the Interior Department immediately to review its authority for
establishing Indian reservations in California to determine
whether it could better protect the Indians along the Klamath.
The Department sought a legal opinion from the Assistant Attorney
General. On January 20, 1891, the Assistant Attorney General

replied that in his view, under the special circumstances of the

case, the Department had retained the Klamath River Reservation

under the 1864 four reservations Act and that it was a part of

the Hoopa Valley Reservation. Letter from Assistant Attorney-

General to Secretary of the Interior, January 20, 1831 {(copy on

file in Office of the Solicitor, U.S. Department of the
Interior). In response to the decision in Forty-Eight Pounds oOf

4 The district court did note the Indians’ involvement in
commercial fishing:

At the proper season, [Hume] proceeds with his wvessel to the .
river, and employs the Indians to fish for him, supplying
rhem with seines and other appliances. He pays them ’in
trade,’ furnishing them with various articles composing the
cargo of his vessel. .

Dnited States v, Forty-Eight Pounds of Rising Stay Tea, 35 F.
403, 406 (D.C.N.D. Cal. 1888), aff'd, 38 F. 400 (C.C.N.D. Cal.
1889). :




$ .
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57

disagree

#

-ar Tea, the Assistant Artorney-General noted his
ment with the reasoning,® but concluded that

[t}his difficulty may yet be removed by the President
issuing a formal order, out of abundant caution,
getting apart the Klamath river reservation, under the
act of 1864, as part of the Hocpa Valley reservation,

s or extending the lines of the latter reservation 8o as
toe include, within its boundaries, the land covered by
the former reservation, and the intermediate lands, it
the title to the last be yet in the United States.

Letter from Assistant Attorney-General, gSupra, at 28-29.

On January 21, 1891, the Secretary requested the Commissioner to
prepare the necessary orders for extension of the Hoopa Valley
Reservation, and on October 16, 1891, President Harrison signed
the executive order extending the boundaries of the Hoopa Valley
reservation to include the Klamath River Reservation and the
Connecting Strip between the two reservations. I Kappler 815;
stttz v, Arpett, 412 U.S. 481, 493 (1973), Do 1Yy
228 U.S. 243, 255-59, podified api X
§. 708 (1913); Short, 202 Ct. Cl. at 920-23.

S The Assistant Attornmey-General did agree with the result.
Following the reasoning adopted by the Attorney General in his
June 11, 1887, letter, the Assistant Attorney General considered
the Klamath River as not within the Klamath Reservation, and
therefore beyond the authority of the United States to exclude
persons fishing on the waters of the Klamath River. Letter from
Assistant Attorney-General to the Secretary of the Interior,
January 20, 1891, at 24-27. .

In Mattz v. Superior Court, the State of California submitted
this letter to establish that the Federal Government lacked the
authority to reserve Indian fishing rights in the Klamath River
or at least lacked the intent to xeserve fishing rights for the
Indians of the reservation. The Supreme Court of California
rejected those arguments. 46 Cal. 3d 355, 758 P.2d 606, 616-18,
250 Cal. Rptr. 278 (1988).
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UNITED STATES DEPARTMENT OF COMMERCE

Rational Deeanic and Awvmospheric Edministration
MATIONAL MAFINE FISHERIED BERVICE
Southwest Region

' 501 West Ocesn Boulevard, Suite 4200

| ﬁ?’?{%&gg *i“i@N Leng Beach, California 90802-4213

TEL {310) 980-4000; FAX (310} BB0-4018

October 15, 1593 F/SWO1l:RRM

Dr. Donald MclIsaac

Chairman

Klamath Fishery Management Council
P.O., Box 1006

Yreka, California 96097-1006

Dear Don,

I am enclosing a copy of my statement regarding the Hational
Marine Fisheries Service’s (NMFS) reaction to the Department of
the Interior Solicitor’s legal opinion of the fishing rights of
the tribes on the Klamath River. 1 have edited this statement to
dg;ggg”thgmrgferencewggwggggﬁggn%nf”uf”ﬁﬁwgggfiﬁwfﬁawv@f%ﬁﬁﬁmﬁfwm
the statement thHat I delivered at tHe Klamath Fishery Management
Gouncil (KFMC) meeting on October 7. 1 appreciate the comments .
made at that time by Mr. Scott Boley and Mr. Dave Bitts regarding
the message conveyed by the term noverfishing.® I certainly do
not want to create the impression that the NMFS has prejudged the
outcome of the Pacific Fishery Management Council’s review of the
reasons for failure to meet spawning escapement goals on the
Klamath fall chinook for the past three years.

Since several of the members of the KFMC requested copies of
this statement, I would appreciate having the Klamath Field
Office staff distribute it. Thank you.

Sincerely,
. )
%f% %%éﬁ
ary Matlock, Ph.D.
Acting Regional Director

Enclosure




DEPARTHENT OF INTERIOR SOLICITOR’S OPINIOH
REGARDING THE FISHING RIGHTS OF INDIAN TRIBES ON
RESERVATIONS IN THE KLAMATH RIVER BASIN

NMF5 QUTOBER 7, 1993, STATEMENT ON .

The National Marine Fisherles Service (NMFS) welcomes the
occasion of the October 6~7, 1993, meeting of the Klamath Fishery
Management Council (KFMC) as an opportunity to clearly state its
support for the Department of the Interior’s legal opinion
regarding the rights of the Hoopa Valley and Yurok tribes to fish
for salmon on reservations on the Klamath and Trinity Rivers.
NMFS views this opinion as an important step in the process of
restoring the abundance of naturally spawning salmon in these
rivers. Clear principles for allocation of the harvest will help
to avoid misunderstandings that have led to inadeguate spawning
escapement. Recognition of the tribes’ entitlement is a major
step toward being able to effectively plan and manage the
fisheries and other human activities that affect the salmon
stocks of the Klamath River Basin.

it should be clearly understood by all that both the .
Department of Justice and the Department of Commerce reviewed,
and concurred in, the Department of the Interior’s opinion.

As such, recommendations for ocean salmon management measures
from the Pacific Fishery Management Council must provide for
tribal fisheries that are consistent with the rights recognized
in this opinion. The Department of Commerce. is committed to
supporting fully the management of ocean salmon fisheries that
will provide for the tribal fisheries and meet the spawning
escapenent geals.

The legal opinion contains a major acknowledgement by the
Department of the Interior that will benefit all salmon _
fishermen. *In order for both the purpose of the reservations
and the objectives of the Magnuson Act to be fulfilled, the
fishe resource must be rebui to sustain a viable she for
all user groups, consistent with sound conservation practices.™
As these stocks are rebuilt, these restrictions can be relaxed
and both tribal and ocean fisheries should improve.

The opinion does not answer all the questions regarding
allocation of salmon. There is considerable work yet to be done
and the KFMC is the body established to do that work. 1In the
past, the absence of a clear statement of the tribal entitlement
has hampered the XKFMC’s efforts to reach consensus on fishery
management recommendations. With the issuance of the legal
opinion, all the parties on the KFMC must renew their commitment
to work in good faith to achieve the required consensus and to
forward complete fishery management recommendations to the
regulatory authorities. Failure to do so will leave the future
of the Klamath salmon resource and the fisheries in the hands of
people who may not understand, as well as those seated arcund
this table, the needs of the people who depend upon the Xlamath
salmon.




srtachment 9

United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

JL 22 18

pr. Donald 0. Mclsaac

Klamath Fishery Management Council
P.O. RBox 59

portland, OR 97207

Dear Dr. Mclsaac:

Thank vou for your May 10, 1993, letter 1O Secretary Ba?bitt
concerning the harvest 21location for Klamath River fall chinook
salmon and babitat restoration efforts in the region.

on March 10, 1933, Secretary Babbitt recommended Lo Secretary Brown
rnat the United States, a5 rrustee, set aside a harvestaple share
of Klamath River fall chinook salmon for the tribes. The reguest
was an acknowledgement that the United States possesses a long-
standing responsipility to protect the historic federal reserved
rights of Indian rribes. on Aprii 28, a joint decision was
announced for the 1393 season and beyond. Under the agreement, the
golicitor of the Department of the Interior will issue a definitlive
legal ruling by September 30, 1993, concerning the quantification
and allocation rights of the ¥lamath River Basin tribes. ©Once the
Solicitor's ruling is jesued, Secretary Brown has agreed to ask the
pacific Fishery Management ceuncil  to  incorporate the tribal
allocations in its regulations for the 1994 season.

The human dimensicns and social costs of Aiminished fisheries on
local and tribal compunities demand new strategies for restoring
depleted Elamaib wpiver salmon stocks. we must devote greater
effort to protect the watersheds and ecosystems wpon wnich salmon
survival depends. Above all, we must manage the fishery in a
responsible mannel that will increase the abundance of Klamath
River stoeocks for all user groups. our management must be
consistent with sound conservation practices, recognize the tribes’
fishing rights, and address the long-term needs of both Indian and

non-Indian economies.

Secretary Babbitt has directed the Assistant secretary for Water
and Science, Betsy Rieke, to convene a Pacific Salmon Task Force
within the Department of the Interior to develop and implement a
comprehensive restoration and protection plan. one of the tasks of
the newly-created task force is to examine the Klamath River Basin
to identify opportunities to enhance our current habitat

restoration activities. The existing Trinity and Klamath River



Restoration Programs offer effective, ecosystem-based approaches
which we hope to build upon. Asg part of this overall effort, we
will be glad to review any ideas on fisheries enhancement and
watershed restoration developed by the Klamath Fishery Management
Council subcommittee mentioned in your letter. We will work
closely with both the Klamath and Trinity River Task Forces.

We appreciate your interest in enhancing Klamath River salmon
production and habitat restoration. Recognizing that Federal,
State, tribal and private entities' cooperation is essential if we
are to succeed, we ask for your support.

Sincerely,

Brooks Yeager
Director, Office of Policy Analysis






