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Subject: Intra-Service Biological Opinioﬁ Regarding the Proposed Issuance of an

Incidental Take Permit (TE- 073684-0) and Approval of a Safe Harbor
Agreement for Chiricahua Leopard Frog for the Malpai Borderland Group

This memorandum represents our Biological Opinion (BO), furnished under Section 7 of the
Endangered Species Act of 1973 (16 U.S.C. 1531-1544), as amended (Act) on the issuance of a
permit authorizing the incidental take of the Threatened Chiricahua leopard frog (Rana
chiricahuensis) under the authority of Section 10(a)(1)(A) of the Act to the Malpai Borderland
Group (Malpai). Along with the permit application, Malpai submitted a draft Safe Harbor
Agreement (Agreement) for conservation of Chiricahua leopard frogs that was available for
public review for 30 days (68 FR 57702). The Agreement would cover non-Federal lands
located within the Malpai planning area within Cochise County, Arizona and Hidalgo County,
New Mexico (See Figure 1).

This biological opinion analyzes the potential effects that issuance of this permit may have on
the threatened Chiricahua leopard frog. We determined that this action will have no effect on
threatened bald eagle (Haliaeetus leucocephalus), candidate black-tailed prairie dog (Cynomys
ludovicianus), threatened Cochise pincushion cactus (Corypantha robbinsorum), endangered
Mexican gray wolf (Canis lupus), endangered Jaguar (Panthera onca), endangered lesser long-
nosed bat (Leptonycteris curasoae yerbabuenae), endangered Mexican long-nosed bat
(Leptonycteris nivalis), threatened Mexican spotted owl (Strix occidentalis lucida), threatened
New Mexican ridge-nosed rattlesnake (Crotalus willardi obscurus), endangered northern
aplomado falcon (Falco femoralis septentrionalis), endangered Sonora tiger salamander
(Ambystoma tigrinum stebbinsi), endangered southwestern willow flycatcher (Empidonax trailli
extimus), proposed threatened Gila chub (Gila intermedia), and the candidate western yellow-
billed cuckoo (Coceyzus americanus).

This biological opinion is based on information provided in the December 26, 2003 draft Safe
Harbor Agreement, telephone conversations, field investigations, Fish and Wildlife Service
(FWS) files, and other sources of information. Literature cited in this biological opinion is not a
complete bibliography of all literature available on the species of concern, the activities covered



in the Agreement, and its effects, or on other subjects considered in this opinion. A complete
administrative record of this consultation is on file in the Arizona Ecological Services Field
Office.

Consultation History

o The Malpai drafted the Agreement in 2000 prior to the listing of Chiricahua leopard frog
as a threatened species.

e The Agreement and the application for Section 10(a)(1)(A) enhancement of survival
permit were submitted on July 31, 2002.

e Language in the Agreement was updated to agree with the listing of the Chiricahua
leopard frog as Threatened (67 FR 40790).

o The availability of the draft Agreement and permit application for 30-day public review
period was published in the Federal Register on October 6, 2003 (68 FR 57702).

BIOLOGICAL OPINION
DESCRIPTION OF THE PROPOSED ACTION

- The proposed action is our issuance of a section 10(a)(1)(A) permit to Malpai for the incidental
take of the threatened Chiricahua leopard frog. The incidental take would include possible loss
of individuals and habitat modification on non-Federal lands within the Malpai Borderland
Region of New Mexico and Arizona, owned or managed by members of Malpai and adjacent
non-Federal landowners, associated with a safe harbor agreement. A complete description of the
proposed action and associated conservation measures is included in the Agreement (Lehmann
2003).

Malpai is requesting a permit to allow landowners to participate, through certificates of
inclusion, in conservation activities ranging from improvement of habitats to introduction of
Chiricahua leopard frogs onto their property. These conservation activities will aid in the
recovery of the species on private lands while providing regulatory assurances for landowners
and their neighbors.

Beginning in spring of 2004, various habitats on willing landowners properties will be sampled
and evaluated by qualified personnel to establish a baseline. Participants will choose from a list
of conservation activities ranging from preservation of existing habitat to introduction of frogs.
A complete description of activities is in Section 2.5.5 of the Agreement. In addition, all
Participating Landowners and Neighbors will practice minimum conservation measures as
described in Section 2.5.4, at enrolled sites. Enrollment into the Agreement, through a certificate
of Inclusion, will be for a minimum of 10 years, with the assurances to Participating Landowners
for two additional years and one additional year for Participating Neighbors, beyond the
minimum 10-year conservation period. The duration of the Section 10(2)(1)(A) permit is 50
years, with no assurances beyond the expiration of the permit.

Minimization measures were developed to avoid excessive mortality or extirpation of leopard
frogs during regular operations and maintenance of stock tanks and other ranch related activities.
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Measures are more fully described within the Agreement, but include: constructing a refugia site;
implementing tank maintenance regimes, schedules, or techniques that maintain a portion of the
tank as escape cover; allowing all equipment used for tank maintenance to dry thoroughly or
sterilizing equipment before moving to another site to prevent disease transmission; allowing
appropriate agencies to collect and hold leopard frogs during maintenance activities; conducting
maintenance during the most active period of leopard frogs (April 1 to October 31); translocating
frogs into an alternative tank only if it meets short-term habitat goals; managing livestock
grazing in and around stock tanks supporting leopard frogs to avoid destruction or excessive
deterioration of leopard frog habitat; preventing or controlling the introduction of non-native
aquatic predators into leopard frog habitat; and for land treatments that alter vegetation or change
run off characteristics including measures such as buffers around drainages, erosion control
structures, and buffers around the enrolled sites.

A series of conservation enhancement measures are anticipated to occur throughout the enrolled
properties. Each Participating Landowner will select one or more enhancements that will
provide a conservation benefit for existing or new populations of leopard frogs on their property.
These include: the establishment of new leopard frog populations, construction of a double tank
system, construction of small refugia sites, fencing portions of habitat, deepening the tank,
drilling new wells, constructing distribution pipelines, removal of aquatic predators from
otherwise suitable sites, maintenance of existing habitats, enhancement of travel corridors,
enhancement of stream and cienega habitats, and enhancement of vegetation in or around aquatic
sites.

The permit and Agreement include monitoring, in accordance with FWS policy (64 FR 32717-
32726) and Federal regulation: 1) compliance monitoring (to ensure that all commitments in the
Agreement are being met); and 2) biological monitoring (to ensure that the biological goals of
the Agreement are being met and to determine the effectiveness of its conservation program).
Malpai will submit an annual report by February 15 of each year throughout the term of the
permit documenting the cumulative total participants enrolled, number of leopard frog sites
being managed in each metapopulation, the status of each metapopulation in terms of the
Agreement’s biological goals and reestablishment criteria, copies of the certificates of inclusion,
funding sources that were used, any incidental take of leopard frogs, results of biological
monitoring, notes of meetings and activities of the Malpai Conservation Committee, and any
other pertinent information regarding the permit.

STATUS OF THE SPECIES |
Chiricahua leopard frog (Rana chiricahuensis)

The Chiricahua leopard frog (Rana chiricahuensis) was listed as a threatened species without
critical habitat on June 13, 2002 (67 FR 40790). Included was a special rule to exempt operation
and maintenance of livestock tanks on non-Federal lands from the section 9 take prohibitions of
the Act. The frog is distinguished from other members of the Rana pipiens complex by a
combination of characters, including a distinctive pattern on the rear of the thigh consisting of
small, raised, cream-colored spots or tubercles on a dark background; dorsolateral folds that are






