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EXECUTIVE SUMMARY

1. The purpose of this report is to identify and analyze the potential economic impacts
associated with the proposed critical habitat designation for the federally listed Devils
River minnow (Dionda diaboli) (hereafter, “DRM”). This report was prepared by
Industrial Economics, Incorporated (IEc), under contract to the U.S. Fish and Wildlife
Service’s (Service) Division of Economics.

2. The Service has proposed 45.7 river miles across three spring-fed streams and their
tributaries in Val Verde County and Kinney County, Texas (see Exhibit ES-1).
Specifically, critical habitat units are proposed in the Devils River, San Felipe Creek, and
Pinto Creek (see Exhibits ES-2 through ES-4). At the Service’s request, this analysis also
included two areas for possible inclusion in the critical habitat designation. Specifically,
a 2.5-mile section of Sycamore Creek and an 11.7-mile section of Las Moras Creek are
included in the economic impact analysis (see Exhibits ES-5 and ES-6). These areas
were not proposed for critical habitat in the published rule; however, they were identified
for consideration in the critical habitat designation. The three proposed critical habitat
units are considered occupied by the DRM, whereas the Sycamore Creek and Las Moras
Creek units are currently unoccupied by the species.

3. Because proposed critical habitat designation is limited to the normal wetted channel of
the streams (i.e., the width of the stream channel at bankfull stage), all proposed critical
habitat units are state owned.® The land adjacent to the proposed critical habitat units is
privately owned, except for two stretches: 2.17 miles along the proposed Devils River
unit owned by the State as part of the Devils River State Natural Area; and 2.1 miles
along the proposed San Felipe Creek unit owned by the City of Del Rio. The majority of
the privately owned lands adjacent to the proposed critical habitat units are maintained as
ranchland or recreational areas (e.g., parks and golf courses); however, The Nature
Conservancy (TNC) owns a significant amount of land and conservation easements along
the proposed Devils River unit.

4. The Proposed Rule lists four threats to the DRM in proposed critical habitat areas:
damage to water quality caused by pollution, groundwater and surface water extraction,
nonnative species, and stream channel alteration. This report describes and quantifies the
potential economic impacts associated with proposed critical habitat designation for the
DRM in relation to the threats identified by the Service. That is, analyzed impacts are

1 U.S. Fish and Wildlife Service, “Endangered and Threatened Wildlife and Plants; Designation of Critical Habitat for the
Devils River Minnow; Proposed Rule,” July 31, 2007.
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due to conservation measures for the DRM that address one or more of the threats to the
species identified by the Service.

5. Key findings of this analysis are presented below. Detailed pre-designation baseline,
post-designation baseline, and post-designation incremental impacts are presented for
each proposed critical habitat unit in Exhibits ES-7 through ES-9. Total pre-designation
baseline impacts (1999-2007) are estimated to be $388,000, assuming a three percent
discount rate, and $402,000, assuming a seven percent discount rate. Post-designation
baseline impacts (2008-2027) are estimated to be $406,000, assuming a three percent
discount rate, and $300,000, assuming a seven percent discount rate. The post-
designation incremental impacts (2008-2027) are estimated to be $47,600, assuming a
three percent discount rate, and $33,600, assuming a seven percent discount rate.

6. The majority of post-designation impacts stem from baseline activities that began
following the listing of the species, prior to the designation of critical habitat, that are
forecast to continue following the designation of critical habitat. All estimated post-
designation incremental impacts are related to administrative efforts to consider adverse
modification under section 7 of the Endangered Species Act (Act).

7. Exhibits ES-10 and ES-11 rank the proposed critical habitat units by the magnitude of
post-designation baseline impacts and post-designation incremental impacts. Exhibits
ES-12 and ES-13 present the distribution of total post-designation baseline and total post-
designation incremental impacts by activity, while Exhibits ES-14 and ES-15 present the
distribution of impacts geographically by activity for each proposed critical habitat unit.

8. The San Felipe Creek unit has the highest post-designation baseline and post-designation
incremental impacts, representing at least 75 percent of the total post-designation baseline
impacts and at least 61 percent of the total post-designation incremental impacts.

9. This analysis classifies post-designation baseline and post-designation incremental
impacts by activity. The activities described and quantified in this analysis include
administrative activities related to consultations for the DRM and its habitat under section
7 of the Act. Administrative costs represent more of the post-designation baseline
impacts than any other activity type for all units except the San Felipe Creek unit.
Specifically, administrative costs represent 48 percent and 58 percent of the post-
designation baseline impacts in the Devils River and Pinto Creek units respectively.
Administrative costs represent approximately 27 percent of the post-designation baseline
impacts in the San Felipe Creek unit, while costs related to water quality activities
represent 52 percent of the impacts. The relatively high costs of water quality activities
in the San Felipe Creek unit are due to forecast project modifications related to the
preservation of water quality for the DRM in the San Felipe Creek unit.
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KEY FINDINGS?

Baseline Impacts: Baseline impacts associated with conservation efforts for the DRM in the study area for the
analysis (five units) are estimated to be $300,000, or $28,300 annually, assuming a seven percent discount rate
($406,000, or $27,300 annually, assuming a three percent discount rate).

Incremental Impacts: Incremental impacts are related solely to the cost of conducting section 7 consultations,
as no additional conservation measures are expected in the next 20 years due to the designation of critical habitat.
Incremental impacts are estimated to be $33,600, or $3,200 annually, assuming a seven percent discount rate
($47,600, or $3,200 annually, assuming a three percent discount rate).

Quantified Baseline Impacts: The baseline impacts associated with each activity type are presented below.
Administrative costs represent at least 44 percent of the total post-designation baseline impacts in the Devils
River and Pinto Creek units, regardless of discount rate. Costs associated with water quality measures for the
DRM represent the majority of baseline impacts in the San Felipe Creek unit. The costs of nonnative species
activities and other activities combined represent between 40 percent and 60 percent of the baseline impacts in the
Devils River and Pinto Creek units, but only 20 percent in the San Felipe Creek unit due to the high water quality
costs. There are no impacts associated with limiting groundwater extraction to maintain stream flow for the DRM
in any of the proposed units.

e  Water Quality: The costs of conservation activities related to maintaining water quality for the DRM are
estimated to be $119,000 (discounted at seven percent) over the next 20 years. The majority of costs are
related to erosion control measures, sampling and monitoring efforts, and water quality control measures
that will occur as part of consultations for the DRM in the San Felipe Creek unit. Specifically, these
costs are attributable to water quality measures in San Felipe Creek, including efforts to remove African
rivercane from the creek banks and restore natural vegetation buffers.

e Nonnative Species: The costs of limiting the effects of nonnative species on the DRM over the next 20
years are estimated to be $45,700 (discounted at seven percent). These costs are associated with
sampling, monitoring, and research efforts for nonnative species in the Devils River, San Felipe Creek,
and Pinto Creek units. The San Felipe Creek unit has the highest costs of all proposed units due to an
additional $30,000 forecast to be spent by the Texas Parks and Wildlife Department (TPWD) in 2008 to
monitor armored catfish populations in the creek.

e  Groundwater Extraction: Although planning efforts are underway to transport groundwater from Val
Verde and Kinney counties to the greater San Antonio area, establishing a link between groundwater
extraction and impacts on DRM habitat is not straightforward. In addition, uncertainty exists as to
whether a Federal nexus for groundwater extraction projects exists in critical habitat areas, and potential
modifications to projects that could be requested by the Service as part of a consultation are unknown at
this time. Thus, this analysis is unable to quantify potential economic impacts to groundwater pumping
activities that could be incurred of behalf of the DRM. The analysis does recognize that potential
negative impacts on both the water suppliers and the end water users of transferred water could occur,
should restrictions on water use be undertaken on as a result of DRM conservation efforts. In terms of
potential incremental impacts of DRM critical habitat on these projects, impacts over and above those
that would already occur following the listing of the species appear improbable.

e  Other Activities: The costs of other conservation activities for the DRM are estimated to be $35,300
(discounted at seven percent) over the next 20 years. These costs are due to forecast sampling and
monitoring efforts by TPWD for DRM populations and habitat quality in the Devils River, San Felipe
Creek, and Pinto Creek units.

e Administrative Costs: The total post-designation baseline costs associated with section 7 consultations
are estimated to be $101,000 (discounted at seven percent) over the next 20 years.
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KEY FINDINGS?

Quantified Incremental Impacts: Activities included in the pre-designation baseline are expected to continue to
occur as part of the post-designation baseline over the next 20 years. Thus, expected incremental impacts of
critical habitat designation are limited to administrative efforts related to addressing adverse modification in post-
designation section 7 consultations. Total post-designation incremental impacts are estimated to $42,600, or
$2,860 annually, assuming a three percent discount rate ($30,300, or $2,860 annually, assuming a seven percent
discount rate).

Critical Habitat Unit with Highest Impacts: The San Felipe Creek unit has the highest baseline and
incremental impacts. Additionally, the San Felipe Creek unit has the highest impacts for each activity type.
Specifically, the post-designation baseline impacts to the San Felipe Creek unit are estimated to be $229,000
(discounted at seven percent) and represent at least 76 percent of the total baseline impacts, regardless of discount
rate; the post-designation incremental impacts to the San Felipe Creek unit are estimated to be $20,500
(discounted at seven percent) and represent 64 percent of the total incremental impacts, regardless of discount
rate.

Note:
1. All impacts discussed in the Key Findings section are post-designation impacts. Estimates include potential
impacts to Sycamore and Las Moras Creeks as well as the three units proposed for critical habitat designation.
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PROPOSED CRITICAL HABITAT FOR THE DEVILS RIVER MINNOW
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EXHIBIT ES-2 PROPOSED DEVILS RIVER CRITICAL HABITAT UNIT
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EXHIBIT ES-3 PROPOSED SAN FELIPE CREEK CRITICAL HABITAT UNIT

100°52°30°W

100°54'0°W 100°52'30°W
o 0, il %
W B LM Proposed Critical Habitat for the Devils River Minnow ...
SudyArea (San Felipe Creek; 5.7 river miles)  September. 2007
= Mag Projection Transverse Marcator (Zone 14N )
pTOpG | Critical Habitat csv:x:n‘c Relemee System. NAD B3
B " " U S Fish and Widite
| | City of Del Rio Tenas General Land Ofice
S Envronmertal Research Systems institute
=== Highway
Major Road I E c
INGLATRIAL LECONOMICS, INCORPORATED

INDUSTRIAL ECONOMICS, INCORPORATED ES-7



Final Economic Analysis | June 17, 2008

EXHIBIT ES-4 PROPOSED PINTO CREEK CRITICAL HABITAT UNIT
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EXHIBIT ES-6 LAS MORAS CREEK UNIT
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PRE-DESIGNATION BASELINE IMPACTS BY UNIT

U DISCOUNTED COSTS DISCOUNTED COSTS
(3 %) (7 %)
Devils River $59,500 $66,400
San Felipe Creek $286,000 $288,000
Pinto Creek $39,400 $44,300
Las Moras Creek $1,630 $1,830
Sycamore Creek $1,630 $1,830
Total $388,000 $402,000

EXHIBIT ES-8

POST-DESIGNATION BASELINE IMPACTS BY UNIT

DISCOUNTED COSTS

DISCOUNTED COSTS

ANNUALIZED COSTS

ANNUALIZED COSTS

UNIT (B %) (7 %) (3 %) (7 %)
Devils River $57,100 $40,800 $3,840 $3,850
San Felipe Creek $306,000 $229,000 $20,600 $21,700
Pinto Creek $34,400 $23,700 $2,310 $2,230
Las Moras Creek $4,370 $3,220 $293 $304
Sycamore Creek $4,370 $3,220 $293 $304
Total $406,000 $300,000 $27,300 $28,300

EXHIBIT ES-9

POST-DESIGNATION INCREMENTAL IMPACTS BY UNIT

DISCOUNTED COSTS

DISCOUNTED COSTS

ANNUALIZED COSTS

ANNUALIZED COSTS

UNIT (3 %) (7 %) (3 %) (7 %)
Devils River $9,120 $6,540 $613 $617
San Felipe Creek $29,100 $20,500 $1,950 $1,940
Pinto Creek $6,500 $4,370 $437 $412
Las Moras Creek $1,460 $1,070 $98 $101
Sycamore Creek $1,460 $1,070 $98 $101
Total $47,600 $33,600 $3,200 $3,170
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EXHIBIT ES-10 RANK OF PROPOSED CRITICAL HABITAT UNITS ACCORDING TO THE MAGNITUDE OF
POST-DESIGNATION BASELINE IMPACTS

PERCENT OF TOTAL

PERCENT OF TOTAL

IMPACTS IMPACTS
RANK UNIT IMPACTS IMPACTS
DISCOUNTED AT 3 % DISCOUNTED AT 7 %
DISCOUNTED AT 3% DISCOUNTED AT 7%
1 | San Felipe $306,000 75% $229,000 76%
2 | Devils River $57,100 14% $40,800 14%
3 | Pinto Creek $34,400 8% $23,700 8%
4 | Las Moras Creek $4,370 1% $3,220 1%
5 | Sycamore Creek $4,370 1% $3,220 1%
Total $406,000 100% $300,000 100%

EXHIBIT ES-11 RANK OF PROPOSED CRITICAL HABITAT UNITS ACCORDING TO THE MAGNITUDE OF
POST-DESIGNATION INCREMENTAL IMPACTS

PERCENT OF TOTAL

PERCENT OF TOTAL

IMPACTS IMPACTS
RANK UNIT IMPACTS IMPACTS
DISCOUNTED AT 3 % DISCOUNTED AT 7 %

DISCOUNTED AT 3% DISCOUNTED AT 7%

1 | San Felipe $29,100 61% $20,500 61%

2 | Devils River $9,120 19% $6,540 19%

3 | Pinto Creek $6,500 14% $4,370 13%

4 | Las Moras Creek $1,460 3% $1,070 3%

5 | Sycamore Creek $1,460 3% $1,070 3%
Total $47,600 100% $33,600 100%
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EXHIBIT ES-12 DISTRIBUTION OF POST-DESIGNATION BASELINE IMPACTS BY ACTIVITY TYPE?
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Admin
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2 The distribution of impacts by activity type is presented for impacts discounted at seven percent.

® Ibid.
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EXHIBIT ES-14 PROPOSED CRITICAL HABITAT UNITS AND THE DISTRIBUTION OF POST-
DESIGNATION BASELINE IMPACTS BY ACTIVITY TYPE*
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EXHIBIT ES-15 PROPOSED CRITICAL HABITAT UNITS AND THE DISTRIBUTION OF POST-
DESIGNATION INCREMENTAL IMPACTS BY ACTIVITY TYPE®
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CHAPTER 1 | FRAMEWORK FOR THE ANALYSIS

The purpose of this report is to estimate the economic impact of actions taken to protect
the federally listed Devils River minnow (Dionda diaboli) (hereafter, "DRM") and its
habitat. This analysis examines the impacts of restricting or modifying specific land uses
or activities for the benefit of the species and its habitat within the areas considered for
critical habitat designation. This analysis employs "without critical habitat" and "with
critical habitat™" scenarios. The "without critical habitat" scenario represents the baseline
for the analysis, considering protections already accorded the DRM; for example, under
the Federal listing and other Federal, State, and local regulations. The "with critical
habitat" scenario describes the incremental impacts associated specifically with the
designation of critical habitat for the species. The incremental conservation efforts and
associated impacts are those not expected to occur absent the designation of critical
habitat for the DRM. The analysis looks retrospectively at baseline impacts incurred
since the species was listed, and forecasts both baseline and incremental impacts likely to
occur after the proposed critical habitat is finalized.

This information is intended to assist the Secretary in determining whether the benefits of
excluding particular areas from the designation outweigh the benefits of including those
areas in the designation.® In addition, this information allows the Service to address the
requirements of Executive Orders 12866 and 13211, and the Regulatory Flexibility Act
(RFA), as amended by the Small Business Regulatory Enforcement Fairness Act
(SBREFA).

This section describes the framework for the analysis. First, it provides background on
the framework applied. It then describes general categories of economic effects that may
be associated with species conservation, including a discussion of both efficiency and
distributional effects. Next, this section discusses the analytic framework and scope of
the analysis, including the link between existing and critical habitat-related protection
efforts and economic impacts, and the consideration of benefits. It then presents the
information sources relied upon in the analysis and the structure of the report.

616 U.S.C. '1533(b)(2).

" Executive Order 12866, Regulatory Planning and Review, September 30, 1993; Executive Order 13211, Actions Concerning
Regulations That Significantly Affect Energy Supply, Distribution, or Use, May 18, 2001; 5. U.S.C. "601 et seq; and Pub Law
No. 104-121.
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BACKGROUND
The U.S. Office of Management and Budget’s (OMB) guidelines for conducting
economic analysis of regulations direct Federal agencies to measure the costs of a
regulatory action against a baseline, which it defines as the "best assessment of the way
the world would look absent the proposed action."® In other words, the baseline includes
the existing regulatory and socio-economic burden imposed on landowners, managers, or
other resource users potentially affected by the designation of critical habitat. Impacts
that are incremental to that baseline (i.e., occurring over and above existing constraints)
are attributable to the proposed regulation. Significant debate has occurred regarding
whether assessing the impacts of the Service’s proposed regulations using this baseline
approach is appropriate in the context of critical habitat designations.

In 2001, the U.S. Tenth Circuit Court of Appeals instructed the Service to conduct a full
analysis of all of the economic impacts of proposed critical habitat, regardless of whether
those impacts are attributable coextensively to other causes.® Specifically, the court
stated,

“The statutory language is plain in requiring some kind of consideration
of economic impact in the CHD phase. Although 50 C.F.R. 402.02 is
not at issue here, the regulation’s definition of the jeopardy standard as
fully encompassing the adverse modification standard renders any
purported economic analysis done utilizing the baseline approach
virtually meaningless. We are compelled by the canons of statutory
interpretation to give some effect to the congressional directive that
economic impacts be considered at the time of critical habitat
designation.... Because economic analysis done using the FWS’s
baseline model is rendered essentially without meaning by 50 C.F.R. 8
402.02, we conclude Congress intended that the FWS conduct a full
analysis of all of the economic impacts of a critical habitat designation,
regardless of whether those impacts are attributable co-extensively to
other causes. Thus, we hold the baseline approach to economic analysis
is not in accord with the language or intent of the ESA.”*

Since that decision, however, courts in other cases have held that an incremental analysis
of impacts stemming solely from the critical habitat rulemaking is proper.* For
example, In the March 2006 court order ruling that the August 2004 critical habitat rule
for the Peirson's milk-vetch was arbitrary and capricious, the United States District Court
for the Northern District of California stated,

8 OMB, “Circular A-4,” September 17, 2003.
° New Mexico Cattle Growers Assn v. United States Fish and Wildlife Service, 248 F.3d 1277 (10th Cir. 2001).
12 New Mexico Cattle Growers Assn v. United States Fish and Wildlife Service, 248 F.3d 1277 (10th Cir. 2001).

1 Cape Hatteras Access Preservation Alliance v. Department of Interior, 344 F. Supp. 2d 108 (D.D.C.); CBD v. BLM, 422 F.
Supp/. 2d 1115 (N.D. Cal. 2006).
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“The Court is not persuaded by the reasoning of New Mexico Cattle
Growers, and instead agrees with the reasoning and holding of Cape
Hatteras Access Preservation Alliance v. U.S. Dep’t of the Interior, 344
F. Supp 2d 108 (D.D.C. 2004). That case also involved a challenge to the
Service’s baseline approach and the court held that the baseline approach
was both consistent with the language and purpose of the ESA and that it
was a reasonable method for assessing the actual costs of a particular
critical habitat designation Id at 130. ‘To find the true cost of a
designation, the world with the designation must be compared to the
world without it.”*2

In order to address the divergent opinions of the courts and provide the most complete
information to decision-makers, this economic analysis reports both:

a. the baseline impacts of DRM conservation from protections afforded the species
absent critical habitat designation; and

b. the estimated incremental impacts precipitated specifically by the designation of
critical habitat for the species.

Summed, these two types of impacts comprise the fully co-extensive impacts of DRM
conservation in areas considered for critical habitat designation.

Incremental effects of critical habitat designation are determined using the Service's
December 9, 2004 interim guidance on “Application of the ‘Destruction or Adverse
Modification’ Standard Under Section 7(a)(2) of the Endangered Species Act” and
information from the Service regarding what potential consultations and project
modifications would be imposed as a result of critical habitat designation over and above
those associated with the listing.** The following section describes the methods
employed to identify baseline and incremental impacts of DRM conservation.

CATEGORIES OF POTENTIAL ECONOMIC EFFECTS OF SPECIES CONSERVATION
This economic analysis considers both the economic efficiency and distributional effects
that may result from efforts to protect the DRM and its habitat (hereinafter referred to
collectively as “DRM conservation efforts”). Economic efficiency effects generally
reflect “opportunity costs” associated with the commitment of resources required to
accomplish species and habitat conservation. For example, if activities that can take
place on a parcel of land are limited as a result of the designation or the presence of the
species, and thus the market value of the land is reduced, this reduction in value
represents one measure of opportunity cost or change in economic efficiency. Similarly,

12 center for Biological Diversity et al, Plaintiffs, v. Bureau of Land Management et. al, Defendants and American Sand
Association, et al, Defendant Intervenors. Order re: Cross Motions for Summary Judgment. Case 3:03-cv-02509 Document
174 Filed 03/14/2006. Pages 44-45.

13 Director, U.S. Fish and Wildlife Service, Memorandum to Regional Directors and Manager of the California-Nevada
Operations Office, Subject: Application of the “Destruction or Adverse Modification” Standard under Section 7(a)(2) of the
Endangered Species Act, dated December 9, 2004.
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the costs incurred by a Federal action agency to consult with the Service under section 7
represent opportunity costs of DRM conservation efforts.

This analysis also addresses the distribution of impacts associated with the designation,
including an assessment of any local or regional impacts of habitat conservation and the
potential effects of conservation efforts on small entities and the energy industry. This
information may be used by decision-makers to assess whether the effects of species
conservation efforts unduly burden a particular group or economic sector. For example,
while conservation efforts may have a relatively small impact relative to the national
economy, individuals employed in a particular sector of the regional economy may
experience relatively greater impacts. The differences between economic efficiency
effects and distributional effects, as well as their application in this analysis, are
discussed in greater detail below.

1.2.1 EFFICIENCY EFFECTS
At the guidance of the Office of Management and Budget (OMB) and in compliance with
Executive Order 12866 "Regulatory Planning and Review," Federal agencies measure
changes in economic efficiency in order to understand how society, as a whole, will be
affected by a regulatory action. In the context of regulations that protect DRM habitat,
these efficiency effects represent the opportunity cost of resources used or benefits
foregone by society as a result of the regulations. Economists generally characterize
opportunity costs in terms of changes in producer and consumer surpluses in affected
markets.™*

In some instances, compliance costs may provide a reasonable approximation for the
efficiency effects associated with a regulatory action. For example, a Federal land
manager, such as the U.S. Forest Service, may enter into a consultation with the Service
to ensure that a particular activity will not adversely modify critical habitat. The effort
required for the consultation is an economic opportunity cost because the landowner or
manager's time and effort would have been spent in an alternative activity had the parcel
not been included in the designation. When compliance activity is not expected to
significantly affect markets -- that is, not result in a shift in the quantity of a good or
service provided at a given price, or in the quantity of a good or service demanded given
a change in price -- the measurement of compliance costs can provide a reasonable
estimate of the change in economic efficiency.

Where habitat protection measures are expected to significantly impact a market, it may
be necessary to estimate changes in producer and consumer surpluses. For example, a
designation that precludes the development of large areas of land may shift the price and
quantity of housing supplied in a region. In this case, changes in economic efficiency

1 For additional information on the definition of "surplus" and an explanation of consumer and producer surplus in the
context of regulatory analysis, see: Gramlich, Edward M., A Guide to Benefit-Cost Analysis (2nd Ed.), Prospect Heights,
Illinois: Waveland Press, Inc., 1990; and U.S. Environmental Protection Agency, Guidelines for Preparing Economic Analyses,
EPA 240-R-00-003, September 2000, available at http://yosemite.epa.gov/ee/epa/eed.nsf/ webpages/Guidelines.html.
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(i.e., social welfare) can be measured by considering changes in producer and consumer
surplus in the market.

This analysis begins by measuring impacts associated with efforts undertaken to protect
the DRM and its habitat. As noted above, in some cases, compliance costs can provide a
reasonable estimate of changes in economic efficiency. However, if the cost of
conservation efforts is expected to significantly impact markets, the analysis will consider
potential changes in consumer and/or producer surplus in affected markets.

1.2.2 DISTRIBUTIONAL AND REGIONAL ECONOMIC EFFECTS
Measurements of changes in economic efficiency focus on the net impact of conservation
efforts, without consideration of how certain economic sectors or groups of people are
affected. Thus, a discussion of efficiency effects alone may miss important distributional
considerations. OMB encourages Federal agencies to consider distributional effects
separately from efficiency effects.’®> This analysis considers several types of
distributional effects, including impacts on small entities; impacts on energy supply,
distribution, and use; and regional economic impacts. It is important to note that these
are fundamentally different measures of economic impact than efficiency effects, and
thus cannot be added to or compared with estimates of changes in economic efficiency.

Impacts on Small Entities and Energy Supply, Distribution, and Use

This analysis considers how small entities, including small businesses, organizations, and
governments, as defined by the Regulatory Flexibility Act, might be affected by future
species conservation efforts.*® In addition, in response to Executive Order 13211
"Actions Concerning Regulations That Significantly Affect Energy Supply, Distribution,
or Use," this analysis considers the future impacts of conservation efforts on the energy
industry and its customers.*’

5 U.S. Office of Management and Budget, "Circular A-4," September 17, 2003, available at
http://www.whitehouse.gov/omb/circulars/a004/a-4.pdf.

65 1.5.C. ' 601 et seq.

" Executive Order 13211, Actions Concerning Regulations That Significantly Affect Energy Supply, Distribution, or Use, May
18, 2001.
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Calculating Present Value and Annualized Impacts

For each land use activity, this analysis presents economic impacts incurred in different time periods in present value
terms. The present value represents the value of a payment or stream of payments in common dollar terms. That is, it
is the sum of a series of past or future cash flows expressed in today's dollars. Translation of the economic impacts of
past or future impacts to present value terms requires the following: a) past or projected future impacts of species
conservation efforts; and b) the specific years in which these impacts have been or are expected to be incurred. With
these data, the present value of the past or future stream of impacts (PV.) of DRM conservation efforts from year t to T
is measured in 2007 dollars according to the following standard formula:?

t=T
Z (1+ r)t 2007

=t

C:e= cost of species conservation efforts in year t

r= discount rate®

Impacts of conservation efforts for each land use activity in each unit are also expressed as annualized values (i.e., the
series of equal annual costs over some defined time period that have the same present value as estimated total
impacts). Annualized values are calculated to provide comparison of impacts across activities with varying forecast
periods (T). This analysis employs a forecast period of 20 years, 2008 through 2027. Annualized impacts of future DRM
conservation efforts (APV.) are calculated using the following standard formula:

r

APV, =PV | ——
1-(L+r)™ W

N= number of years in the forecast period

2 To derive the present value of pre-designation conservation efforts for this analysis, t is 1999 and T is 2007; to derive the present value

of post-designation conservation efforts, t is 2008 and T is 2027.

b To discount and annualize costs, guidance provided by the OMB specifies the use of a real rate of seven percent. In addition, OMB
recommends sensitivity analysis using other discount rates such as three percent, which some economists believe better reflects the social

rate of time preference. (U.S. Office of Management and Budget, Circular A-4, September 17, 2003 and U.S. Office of Management and
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Regional Economic Effects

Regional economic impact analysis can provide an assessment of the potential localized
effects of conservation efforts. Specifically, regional economic impact analysis produces
a quantitative estimate of the potential magnitude of the initial change in the regional
economy resulting from a regulatory action. Regional economic impacts are commonly
measured using regional input/output models. These models rely on multipliers that
represent the relationship between a change in one sector of the economy (e.g.,
expenditures by recreators) and the effect of that change on economic output, income, or
employment in other local industries (e.g., suppliers of goods and services to recreators).
These economic data provide a quantitative estimate of the magnitude of shifts of jobs
and revenues in the local economy.

The use of regional input/output models in an analysis of the impacts of species and
habitat conservation efforts can overstate the long-term impacts of a regulatory change.
Most importantly, these models provide a static view of the economy of a region. That
is, they measure the initial impact of a regulatory change on an economy but do not
consider long-term adjustments that the economy will make in response to this change.
For example, these models provide estimates of the number of jobs lost as a result of a
regulatory change, but do not consider re-employment of these individuals over time or
other adaptive responses by impacted businesses. In addition, the flow of goods and
services across the regional boundaries defined in the model may change as a result of the
regulation, compensating for a potential decrease in economic activity within the region.

Despite these and other limitations, in certain circumstances regional economic impact
analysis may provide useful information about the scale and scope of localized impacts.
It is important to remember that measures of regional economic effects generally reflect
shifts in resource use rather than efficiency losses. Thus, these types of distributional
effects are reported separately from efficiency effects (i.e., not summed). In addition,
measures of regional economic impact cannot be compared with estimates of efficiency
effects, but should be considered as distinct measures of impact.

ANALYTIC FRAMEWORK AND SCOPE OF THE ANALYSIS
This analysis identifies those economic activities most likely to threaten the listed species
and its habitat and, where possible, quantifies the economic impact to avoid, minimize, or
mitigate such threats within the boundaries of the study area. This section provides a
description of the methodology used to separately identify baseline impacts and
incremental impacts stemming from the proposed designation of critical habitat for the
DRM. This evaluation of impacts in a "with critical habitat designation™ versus a
"without critical habitat designation™ framework effectively measures the net change in
economic activity associated with the proposed rulemaking.
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1.3.1 IDENTIFYING BASELINE IMPACTS
The baseline for this analysis is the existing state of regulation, prior to the designation of
critical habitat, that provides protection to the species under the Act, as well as under
other Federal, State and local laws and guidelines. The "without critical habitat
designation” scenario, which represents the baseline for this analysis, considers a wide
range of additional factors beyond the compliance costs of regulations that provide
protection to the listed species. As recommended by OMB, the baseline incorporates, as
appropriate, trends in market conditions, implementation of other regulations and policies
by the Service and other government entities, and trends in other factors that have the
potential to affect economic costs and benefits, such as the rate of regional economic
growth in potentially affected industries.

Baseline impacts include sections 7, 9, and 10 of the Act, and economic impacts resulting
from these protections to the extent that they are expected to occur absent the designation
of critical habitat for the species.

« Section 7 of the Act, absent critical habitat designation, requires Federal agencies
to consult with the Service to ensure that any action authorized, funded, or carried
out will not likely jeopardize the continued existence of any endangered or
threatened species. The portion of the administrative costs of consultations under
the jeopardy standard, along with the impacts of project modifications resulting
from consideration of this standard, are considered baseline impacts.'® Baseline
administrative costs of section 7 consultation are summarized in Exhibit 1-2.

« Section 9 defines the actions that are prohibited by the Act. In particular, it
prohibits the "take" of endangered wildlife, where "take" means to "harass, harm,
pursue, or collect, or to attempt to engage in any such conduct."™® The economic
impacts associated with this section manifest themselves in sections 7 and 10.

 Under section 10(a)(1)(B) of the Act, an entity (e.g., a landowner or local
government) may develop a Habitat Conservation Plan (HCP) for an endangered
animal species in order to meet the conditions for issuance of an incidental take
permit in connection with the development and management of a property.” The
requirements posed by the HCP may have economic impacts associated with the
goal of ensuring that the effects of incidental take are adequately minimized and
mitigated. The development and implementation of HCPs is considered a
baseline protection for the species and habitat unless the HCP is determined to be

8 The Service notes, however, that a recent Ninth Circuit judicial opinion, Gifford Pinchot Task Force v. United States Fish
and Wildlife Service, has invalidated the Service’s regulation defining destruction or adverse modification of critical
habitat. The Service is currently reviewing the decision to determine what effect it (and to a limited extent Center for
Biological Diversity v. Bureau of Land Management (Case No. C-03-2509-SI, N.D. Cal.)) may have on the outcome of
consultations pursuant to section 7 of the Act.

1916 U.S.C. 1532.

2 y.S. Fish and Wildlife Service, “Endangered Species and Habitat Conservation Planning,” August 6, 2002, accessed at
http://endangered.fws.gov/hcp/.
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precipitated because of the designation of critical habitat, or the designation
influences stipulated conservation efforts under HCPs.

Enforcement actions taken in response to violations of the Act are not included in this
analysis.

The protection of listed species and habitat is not limited to the Act. Other Federal
agencies, as well as State and local governments, may also seek to protect the natural
resources under their jurisdiction. If Clean Water Act or State environmental quality act
compliance, for example, protects habitat for the species, for the purpose of this analysis,
such protective efforts are considered to be baseline protections and costs associated with
these efforts are categorized accordingly. Of note, however, is that such efforts may not
be considered baseline in the case that they would not have been triggered absent the
designation of critical habitat. In these cases, they are considered incremental impacts
and are discussed below.

1.3.2 IDENTIFYING INCREMENTAL IMPACTS
This analysis separately quantifies the incremental impacts of this rulemaking. The focus
of the incremental analysis is to determine the impacts on land uses and activities from
the designation of critical habitat that are above and beyond those impacts due to existing
required or voluntary conservation efforts being undertaken due to other Federal, State,
and local regulations or guidelines.

When critical habitat is designated, section 7 requires Federal agencies to ensure that
their actions will not result in the destruction or adverse modification of critical habitat
(in addition to considering whether the actions are likely to jeopardize the continued
existence of the species). The added administrative costs of including consideration of
critical habitat in section 7 consultations, and the additional impacts of implementing
project modifications resulting from the protection of critical habitat are the direct
compliance costs of designating critical habitat. These costs are not in the baseline, and
are considered incremental impacts of the rulemaking.

Exhibit 1-1 depicts the decision analysis regarding whether an impact should be
considered incremental. The following sections describe this decision tree in detail.

Incremental impacts may be the direct compliance costs associated with additional effort
for forecast consultations, reinitiated consultations, new consultations occurring
specifically because of the designation, and additional project modifications that would
not have been required under the jeopardy standard. Additionally, incremental impacts
may include indirect impacts resulting from reaction to the potential designation of
critical habitat (e.g., developing habitat conservation plans (HCPs) specifically to avoid
designation of critical habitat), triggering of additional requirements under State or local
laws intended to protect sensitive habitat, and uncertainty and perceptional effects on
markets.
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EXHIBIT 1-1 IDENTIFYING INCREMENTAL IMPACTS OF CRITICAL HABITAT DESIGNATION

Identify economic activities taking place that threaten critical

habitat.
Is there a Federal No . | Consid