Re:  Biologica Opinion Manchester Airport Access Road, January 3, 2002
Hillsborough County, New Hampshire

Mr. Water C. Waiddlich

Assgant Divison Adminigtrator

U.S. Department of Transportation
Federd Highway Adminigration

279 Pleasant Street, Suite 204

Concord, New Hampshire 03301- 7502
Attn:  William F. O Donnell

Dear Mr. Waiddich:

The U.S. Fishand Wildlife Service (Service) hasreviewed the Manchester Airport Access Road project,
DPR-F-047(1), 11512 and associated Bald Eagle Biologica Assessment (dated August 2001), issued
jointly by your office and the New Hampshire Department of Transportation (NHDOT). Y our August 14,
2001 request for forma consultation was received on August 15, 2001. This document represents the
Service shiological opinion, in accordance with Section 7 of the Endangered SpeciesAct (ESA) of 1973,
asamended (16 U.S.C. 661 et seq.), on the effects of the proposed action on the bald eagle (Haliaeetus
leucocephalus), a federally-threatened species. A complete adminigtrative record of this consultation is
onfilein this office

I. CONSULTATION HISTORY

The consultation history is provided in Appendix A.

. BIOLOGICAL OPINION

DESCRIPTION OF PROPOSED ACTION
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The proposed project will provide new vehicular accessto the Manchester Airport by constructing 3.2 km
(2 miles) of new highway and a bridge across the Merrimack River connecting the arport with the F.E.
Everett Turnpike in Bedford. In addition to providing new access to the airport, the highway will dso
improve accessto 1,200 acres of undevel oped industrially-zoned land south of the airport in Londonderry
(Find Environmenta Impact Statement 2001).

Asreported in the Fina Environmenta Impact Statement (FEIS) and August 2001 Biologica Assessment,
the Federd Highway Adminigtration (FHWA) andtheNHDOT (heresfter referred to asthetransportation
agencies) evauated 13 dternatives and identified CG-Modified Shift as the sdected dternative. CG-
Modified Shift isadivided, limited access, four-lane facility (two lanesin each direction) that will begin at
the F.E. Everett Turnpike in Bedford and extend easterly over the Merrimack River before turning north
and entering the arport from the south. Interchanges, connector roads and on- and off-ramps will dso
connect the new roadway to US Route 3 and NH Route 3A. In addition to bridging the Merrimack River,
the new access road will dso cross over the Heritage (pedestrian) Trail and the NH Main Line railroad.
Concurrent with and adjacent to the new roadway, a parale bike/pedestrian trail will aso be constructed
across the NH Main Line raillroad and Merrimack River.

The project study areais contained within thewatershed of the Merrimack River. Tributary streamswithin
the project area include Cohas Brook, Little Cohas Brook, Sebbins Brook, Watts Brook and Upper
Beaver Brook (FEIS 2001).

Asaresult of the project, gpproximately 100 + acres of upland forest and other terrestrid habitat will be
destroyed. In addition, 12+ acres of wetlands (including 3.3 acres of riparian forest) and 1.3 acres of the
Merrimack River will be overtopped by the new bridge and roadway.

As compensation for fish and wildlife habitat that will destroyed or degraded, atota of 760+ acreswill be
acquired for preservation, about 27 acres of which is riparian habitat of vaue to eagles. Mitigation for
adversdly impacting wetlands and other fish and wildlife habitat is expected to cost $3.7 million and is
described in detall in the FEIS and Biologica Assessment.

Dollar cogt estimatesto construct the proposed action range from 58.3 million, 1997 referenceyear (Table
2.9-1 FEIS 2001) to more than 75 million (Robert Barry, NHDOT, pers. comm., April 2001). Project
constructionwill take approximately three years, and isanticipated to beginin 2004 (Mr. Greer, NHDOT,
Manchester Union Leader, September 26, 2001).

Multiple federd actions providethebasisfor thisconsultation, including project funding which isabout 80%
federd highway dollars. In addition, this project was subjected to regulatory review by the New England
Digtrict, U.S. Army Corps of Engineers (COE) for compliance with Section 404 of the Clean Water Act
(CWA). COE review focused on impacts to aquatic and wetland habitats within the CG-Modified Shift
right-of-way. A Nationd Pollution Discharge Elimination System permit from the U.S. Environmenta
Protection Agency will aso be required.
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The location of the selected alignment for a new bridge and roadway, CG-Modified Shift, was revised
between March and June 2001 &fter the discovery of a pair of adult bald eagles that had initiated nest
congtruction in Bedford about 400 feet north of the FEIS selected dternative. The discovery of the new
nest resulted in additiond informa consultation among this office, the New Hampshire Fish and Game
Department and the transportation agencies. The Service requested that the construction of any new
bridge/roadway be condgtent to the maximum extent possible with nationa guiddines for management of
bad eagle nesting areas. These guidelines recommend that “land-use activities that result in Sgnificant
changes in the landscape, such as clear cutting, land clearing, or mgor construction, should be
prohibited...within 660 feet of the nest” (USFWS Northern States Bald Eagle Recovery Plan 1983).
Accordingly, the transportation agencies atered the dignment of CG-Modified Shift in the vicinity of the
proposed bridge, by moving it gpproximately 320 feet farther to the south. The new aignment, Revised
CG-Modified Shift, is gpproximately 700 feet south of the eagle nest at its closest point.

Consarvation Measures

Consarvation measures are actions that an agency (or gpplicant) pledges to implement and are important
because they will further the recovery of athreatened or endangered species. Furthermore, conservation
actions that are included within a project’ s description can be taken into consderation when determining
whether a project is likely to jeopardize a species or result in the incidental take of individuals.
Conservation measures are part of the proposed action and their implementation is required
under the terms of the consultation.

Through the course of informa consultation on this project, the trangportation agencies have modified the
project description to include the following conservation measures.

1. Thedignment of CG-Modified Shift wasrevised to maintain a660-foot, no congtruction/land ateration
buffer zone around the eagle nest in Bedford.

2. Best management practiceswill beimplemented to maintain existing water quality withinthe Merrimack
River.

3. Clearing of riparian forest within and adjacent to the right-of-way in Bedford will be minimized and no
land clearing beyond that needed for construction as shown in Figure 5 of the Biologica Assessment (copy
attached) will occur within the tertiary buffer zone (from 660 feet -1320 feet from the nest) to establish
contractor(s) staging aress.

4. Seasond redtrictions on congtruction and related activities near nesting bald eaglesrecommended inthe
Northern States Bald Eagle Recovery Plan (1983) will beimplemented (with exceptions as noted on page
23 of the Biologica Assessment).
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5. Thefollowing parcels will be acquired:
- a10.5-acre tract which includes two known roost trees within the Sebbins Brook area;
- al3.1-acretract in Bedford and a 3.5-acre tract in Manchester.

Together, these parcels protect approximately 1.0 mile of undeveloped river bank in Bedford and
Manchester including the nest tree, two known roost trees, and six potential roost treeswithinthe peninsula
area (Biologica Assessment August 2001).

6. The transportation agencies shal pursue arm'’ s-length negotiation' with the NH Mainline railroad to
secure protection of an 8.0-acre tract of riparian forest on the west river bank across from the rock
outcrop/Devon Street area. Thistract contains two known roost trees and several perch trees.

7. Ownership and/or management of the above parcelswill betransferred to the New Hampshire Fish and
Game Department.

8. The trangportation agencies will implement an eagle conservation and management plan as described
on page 26 of the Biologica Assessment.

The trangportation agencies have agreed that acquisition of title, or conservation easements on the above
parcels (with the exception of the NH Mainlinetract) shdl be completedprior totheletting of any contracts
for congtruction. Further, the transportation agencies are committed to implementing the conservation
measures listed above despite the possible future remova of the bald eagle from the federd threatened
gpecies list (Robert Barry DOT, William O’ Donndll, FHWA, pers. comm., November 2001).

LIFEHISTORY and RANGE WIDE STATUS

With awingspan of 6.5 feet, the bald eagleis one of the largest birds of prey in North America. It isoften
found near large bodies of water and is associated with shoreline habitats near estuaries, rivers and lakes.
Adult eagles are easily recognized by their distinctive white head and tail festhers. Juvenile birds are dark
brown during therr first year of life, trangtioning into a mottled brown plumage. The fully capped white
head appears at sexual maturity, usudly at age four to five. The diet of the bald eagle during spring and
summer conggs largely of fish, and other prey such as amdl mammals and fresh water turtles. During
winter months bald eagles adapt to seasona changesin prey availability, and will consume more waterfowl
and carrion.

For foraging and nesting, eagles generdly prefer undisturbed forested habitats away from human
development and associated activities. Eaglesgeneraly avoid areas of human activity (Fraser et a. 1985,
Chandler et d. 1995). Thetree selected for nest construction usually extends abovetheforest canopy, and

1 Acquisition not subject to eminent domain.
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iswithin amile distance to water. In the Chesapeake Bay region, eagles prefer live trees such asloblolly
pine (70%) but will select deciduoustreesaswell. Tulip poplar, American beech, white and red oak, and
Virginia pine are regularly used by eagles in the mid-Atlantic states. In the northeastern United States,
eastern white pine, cottonwood, white ash, maples and oaks have dl been used. Large sticks are placed
near the top of the nest tree, usudly at aheight of about 90 feet. The nest iscircular to ova in shagpe and
averages 3 to 4 feet deep by 5 feet across.

Adult eagles mate for life, establishing nesting territories that they return to each year. The same nest may
be used year after year, but it is aso common for abreeding areato contain one or more aternate nests.
Nesting pairs may remain near their territory year round, especidly if nearby lakes and riversremain ice-
free during winter. In New England, nest building and repair usudly begin in January and February. The
one-to-three-egg clutchisladin March or April. Most eggs hatch between late April and May and eeglets
remain in the nest for 11 to 12 weeks. Eggs and young within the first two-three weeks of hatching are
highly susceptible to cold, wind-chill or even degth asaresult of heat loss, which may occur if adults are
disturbed from the nest for prolonged periods. By mid-to-late July, eagletsarefully feathered and will take
ther firg flights away from the nest. In the next severad weeksthey will become more proficient flyersbut
remain dependent on the parents for food for aperiod of 4-11 weeks after fledging (Wood, Collopy and
Sekerak 1998). At thistime, both young and adults may wander away from the nesting territory to other
foraging aress.

Bad eagles arelong lived. The oldest bald eagle known in the wild was reported near Haines, Alaska; it
was 28 years of age (Schempf 1997). In captivity, eagles may live 40 years or more.

The bad eagle once ranged throughout the United States except Hawaii. When Americaadopted the bird
asitsnational symbol in 1782, asmany as 100,000 nesting bald eagleslived in the continental United States
south of Alaska Inthe late 1940s eagle numbers were dramaticaly reduced as aresult of the use of the
chemica insecticide DDT. DDT waswiddy used in crop management, forest pest control and mosquito
abatement. By thelate 1960s, breeding populationsof predatory birds, such asperegrinefacons, ospreys
and bald eagles had been decimated through eggshel| thinning and reproductive impairment (Wiemeyer et
a. 1984). Other factors contributing to the eagl€'s decline included human disturbance at nest Sites, habitat
loss, and shooting (Palmer 1988). By 1963, a nationwide survey by the Nationa Audubon Society
revedled that only 417 nesting pairs could be found in the lower 48 Sates.

In 1978, the bald eagle was listed pursuant to the ESA as an endangered speciesin 43 of the contiguous
United States, and as a threatened speciesin the remaining five states (USFWS 1979). Thebdd eagleis
listed as an endangered species under New Hampshire law (RSA 212.A). Theeagleissmilarly listed by
dtate statute as either threatened or endangered in each of the other New England States.

Since the nationwide ban of DDT and other chlorinated hydrocarbon pesticides by the Environmenta
Protection Agency on December 31, 1972, the population of eaglesin the northeastern United States, as
wadl asthe nation as awhole, has dowly but steadily increased. In New England, the number of territoria
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nesting pairs increased from anadir of 27 occupied sitesin 1962 in Maine, the only New
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England state where nesting eagles persisted, to 295 territoria pairsin four New England states in 2001
(Maine, Massachusetts, New Hampshire and Connecticut).

Nationdly, recovery of the bald eagle has been equally dramatic. 1n 2001, gpproximately 6,350 occupied
territoriesarereported (Jody Millar, USFWS Bad Eagle Recovery Coordinator, pers. comm., September
2001).

To organize regiond recovery planning for a widdy distributed species like the bad eagle, the Service
grouped populationsinto five distinct recovery regions. Chesgpeake Bay, Pacific, Southeast, Northern and
Southwest. Separate recovery plans were devel oped for each population and individud recovery gods
were set within each plan. The state of New Hampshire is within the Northern States Recovery Region.
The best estimate currently available for the number of occupied territories within the Northern States
Recovery Region is 2,552 for the year 2000.

On August 11, 1995, dl bad eagle populationsin the lower 48 states were reclassified from endangered
to threatened due to significant increasesin the number of breeding pairs, breeding ditribution and nesting
productivity (Federd Register vol. 60, no. 133). Subsequently, on the strength of data indicating that
recovery was continuing, the Service proposed to ddist the bald eagle on July 6, 1999 (Federd Register
vol. 64, no. 128). However, afina decison hasnot been published dueto the pending review of the many
public comments received on the proposd to delist, and to the fact that issues related to the degree of
protectionthat will remain in place under the Bald Eagle Protection Act of 1940 (16 U.S.C. 668) have not
been resolved.

Threats to the Species

Thrests to eagles can take many forms and include long-term habitat loss, direct mortality from shooting
or eectrocution, or reduced reproduction from environmental contaminants or disturbance. Interactions
between humans and bad eagles during the breeding season occur throughout most of the eagle's range
and can be detrimental to reproductive success (Fyfeand Olendorff 1976; Fraser 1985). 1n an eagle study
in north centrad Michigan, bad eagles showed the greatest adverse response to pedestrian and vehicle
movement. Boat traffic eicited the second highest response followed by arcraft activity (Grubb et d.
1992). Grubb et a. (1992) determined that in 75% of theseinteractions, eaglesreacted at 500 metersand
initiated flight responses a 200 meters.

Asin other parts of the United States, habitat lossinthe rdatively densdly populated eastern statesremains
an important threet to bad eagles. A large percentage of eagle nests (dong shorelinesof lakes, riversand
the coast) occurson private property, and land and water devel opment projects continue to impact nesting
and foraging eagles. Therreset d. (1993) concluded that "the distance of the development activity to the
nest may be more critical during the land clearing phase than during condruction.” In a Maryland case
study, nests were abandoned up to 1,200 feet (366 m) from clearing operations while house construction
was tolerated as close as 260 feet (79 m) in severa cases. Nest abandonments occurred most often at
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locations where there was a direct line-of-sight between the eagles nest and the activity (i.e., lack of a
wooded visud buffer).

Sincethe nationwide ban ontheuse of DDT and other toxic chemicasby EPA, bad eagle poisonings have
been reduced significantly. However, isolated cases of eagle poisonings continue to be reported (Steve
Olberholtzer, FWS, per. comm., 1999). Other threets, such asail spills by water trangport vessdls, have
the potentid to contaminate fish and other aquatic prey. Power and € ectric companies continue to modify
utility and transmission lines to further reduce el ectrocutionsto eagles. In New England, severa eaglesare
known to have died of eectrocution at power linesin the past decade.

ENVIRONMENTAL BASELINE

The environmenta basdineisasummary of the statusand health of the speciesand/or itshabitat inthe area
affected by the proposed action. Asdefinedin 50 CFR 402.02, “action” meansdl activities or programs
of any kind that are authorized, funded, or carried out, inwholeor in part, by federal agenciesin the United
States or upon the high seas. The “action ared’ is defined as dl areasto be affected directly or indirectly
by the federal action and not merdly the immediate areainvolved in the action. The direct and indirect
effects of the actions and activities resulting from the federa action must be considered in conjunction with
the effects of other past and present federd, Sate, or private activities, aswell asthe cumulative effects of
reasonably certain future sate or private activities within the action area

Descriptionof the Action Area - The Service concurs that the action areafor thisproject isthat described
withinthe Biologica Assessment. It encompassesthe Merrimack River corridor fromthel-293/NH Route
101 bridge on the north to about 1,500 feet south of the Bedford/Merrimack town line and from 1,000 feet
west of the F.E. Everett Turnpike to 2,000 feet east of NH Route 3A. However, as the project has the
dua purpose of improving highway access to the Manchester Airport and to undeveloped, indudtrialy-
zoned land south of the airport, indirect and cumulative effects will occur over agreater area of the lower
Merrimack River corridor than that described above. Becausethe proposed action isconsidered essential
to the growth and expansion of the Manchester Airport, and will contribute to increased enplanements and
arr treffic, the action area ad so includes the airgpace over the Merrimack River corridor.

Status of the Speciesinthe Action Area - Higtorical accounts provide scant detal regarding bald eegle
occurrence in New Hampshire. It is likely, however, that eagles wintered on the lower Merrimack River
well before European settlement, and one or more pairs probably nested in the area before the sdmon and
shad fisheries were destroyed by downstream damsin the 1800s [Carol Foss, Audubon Society of New
Hampshire (ASNH), in litt., October 1990].

Currently, bald eagles again utilize the action area as wintering habitat and as nesting (breeding) habitat.
Wintering bald eagle use of the Merrimack River has been well established through direct and coordinated
volunteer-based surveysongoing sinceabout 1980 (Audubon Society of New Hampshire2001). Together
with Greet Bay, the Connecticut River, and the Lakes Region, the Merrimack River (from Franklin south
to the Massachusetts border) is one of the most important areas for eagles wintering in the state (Tables
laand b).
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Table 1a. Estimated Number of Bald Eagles Wintering in New Hampshire, 1999/2000 (data compiled by
ASNH).

Region Adults Subadults Immeatures Totd
Androscoggin River 4 2 6
Connecticut River 9 5 14
Grest Bay 4 2 4 10
Lakes Region 5 3 2 10
Merrimack River 6 2 2 10
Other Areas 7 1 8
Total 35 7 16 58

Table 1b. Estimated Number of Bald Eagles Wintering in New Hampshire, 2000/2001 (data compiled
by ASNH).

Region Adults Subadults Immeatures Tota
Androscoggin River 3 2 1 6
Connecticut River 8 1 5 14
Great Bay 5 1 7 13
Lakes Region 4 1 4 9
Merrimack River 5 1 2 8
Other Areas 4 3 7
Tota 29 6 22 57

Wintering eagle habitat consists of places near water where the birds can feed, perch and rest during the
day, and roogt a night in shelter from prevailing winds and inclement westher. In addition to the physica
attributes of wintering habitat (placesto feed, rest, and shelter), eagles aso require sanctuary from human
disturbance. Energy conservation is critical to wintering eagles and birds that are frequently flushed from
preferred perches or roosts may not be able to balance their caloric needs with energy expended.

Within the Merrimack River Manchester Airport project area, severa areasimportant to wintering eagles
areknown. Theseincludetheriffleareaimmediately downstream of the 1-293/Routel01 bridge, Moore' s
Crossing, Devon Street rock outcrop, and the so-called peninsula area south to the mouth of Sebbins
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Brook. As noted in the Biologicad Assessment, during the early-to-mid-1990s, the wintering eagle
population in the lower Merrimack River numbered about 10 individuas, with the total number of eagles
varying over the course of awinter from 12 to about 20 different birds (Cook et d. 1997).

As noted previoudy, between late January and mid-March 2001, anadult pair of bald eagles established
a nest in the project area in Bedford, NH. While the pair cooperatively built a stick nest and were
observed mating on severa occasions, they did not actualy nest (lay eggs) in 2001. Asis often the case
with eagle pairs just establishing a new breeding Site, pair bond formation and nest congiruction are the
primary activitiesthe first year of territory occupancy. The eagle pair in Bedford was one of eight known
adult eagle pairs recorded in New Hampshire during the spring and summer in 2001 and one of Six pairs
that constructed or occupied anest (Christian Martin, ASNH, in litt., October 2001).

The fact that apair has established anesting territory a a location that was heretofore known only as a
wintering area highlights the importance of protecting wintering habitat. The expansion of bad eagle
breeding digtribution through territoria/nest establishment within traditional wintering aress is a trend
reported for the other lower 48 states as well (Peter Nye, New York, Dept. of Environmental
Conservation, pers. comm.; Jody Millar, USFWS, Nationa Bad Eagle Recovery Coordinator, in litt.
August 2001).

EFFECTS OF THE ACTION

This section provides an andysis of the direct and indirect effects of the project on the bald eagle and its
critical habitat. Since critical habitat for the bald eagle has not been formally designated pursuant to Section
4 of the ESA, none will be affected.

The August 2001 bald eagle Biological Assessment (pages 15-27) discusses the direct, indirect,
interrelated, and cumulative effects of implementing the proposed action on bald eagle perching, roosting,
foraging and nesting habitat. Sincethe Biologica Assessment containsthis andysisin more than adequate
detail, and iswdll referenced with citations of the gppropriate scientific literature, it will not be repeated
here. Rather, the following briefly summarizes what the Service believes are the most important effects of
the proposed action on the bald eagle.

Human Disturbance During Construction

The operation of heavy equipment, the use of explosivesand power tools, and avariety of other associated
human congtruction activities are expected to have adverse effects on eaglesin the immediate Merrimack
River project area. Studies on bad eagle response to human activity near nesting, foraging and wintering
locations cite a range of possible reactions to disturbances, typicaly measured as the distance from the
dimulusthat resultsin eagleflight. Many factors, including age of the bird, time of year, nature and intengity
of the disturbance, degree of visua screening, and others may influence response distance and intensity
(Stalmaster and Newman 1978; Grubb and King 1991). Still other studies suggest that eagles may be
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highly tolerant of human activity at preferred feeding sites (Steenhof 1976).

In an ongoing Forida study by Millsgp et a. (2000), eagle pairs that establish nest Stesin close proximity
to human habitations and disturbance (so-caled suburban nests) are being studied to determine if their
fecundity or survivd ratesdiffer from rural nesting eagle pairs. 1na1999-2000 progressreport, the authors
reported no differences in occupancy, productivity or success rate among the two groups. For the many
reasons cited above, generdizations of the effects of disturbance on eagles are problematicd.

The reason eagles avoid areas inhabited by people remains unknown (Buehler et d. 1991).
Notwithgtanding, it is widely accepted that most eagles avoid developed and human-used habitats.
Therefore, it is expected that both the nesting pair and other eagleswintering in the project areawill avoid
the immediate bridge area during construction (about two years) and for some unknown time theresfter.
How large of a displacement zone the new bridge will create within the river and riparian corridor is
unknown.? However, the riparian habitat that is cleared (about 3.3 acres) and the displacement zone will
be essentidly lost to them, resulting in reduced feeding, perching and roosting opportunities. Some habitat
“recovery” may occur in the future if eagles become habituated to the structure, and the new vehicdle and
pedestrian use within the river corridor.

Although no human disturbance will occur within 660 feet of the nest Site, the eagles will have an
unobstructed view of the bridge from their nest asit is being constructed. Once in place, an eagle sview
of theriver will be permanently, dbeit partidly obstructed by the new bridge.

It is not known whether the birds will continue to use the present nest after land clearing and bridge
congructionactivitiesareinitiated. If the birdsareintolerant of the congtruction, then severa outcomesare
possible: 1) the birdswill not nest (no eggslaid) the year congruction isinitiated; 2) the birdswill abandon
the nest after their tolerance threshold is exceeded and the young or eggs will be logt; or 3) the birds will
abandonthe present nest and initiate nest building at another nearby site. Successful nesting in that season
isunlikely, resulting in the loss of at least one year's productivity.

Effects on Night Roosts

In addition to the nest Site, overnight roost Stes aso occur in the action areaon the peninsula and near the
mouth of Sebbins Brook. The proposed bridgewill pass between these roost sites. Moreover, vegetation
clearing will take place within 650 feet of the peninsula roost and within 400 feet of the Sebbins Brook
roost. Forest cover reduction and land clearing will expose these Sites to northern and westerly winds,
reducing the sheltering value of the roost Stes to wintering eagles. Encroachment on these roosting
locations by amagjor condruction project, and ultimately by a new highway and bridge, may render them
unsuitable for future use by eagles. Stamaster and Newman (1978) suggest that only immature or juvenile
birds may use habitats so dtered by human activity.

2 Because bald eagles currently use trees within 200 feet of the 1-293/Route 101 bridge, the
long-term displacement zone is anticipated to be relaively small.
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Interrelated and I nterdependent Actions

Interrelated activitiesarethosethat are part of the proposed action and depend on the proposed action for
judtification. Interdependent actionsare those that have no separate utility gpart from the proposed action.

Asthe new bridge will dso include a pedestrian walkway (proposed for the north side of the structure),
the eagles will dso have direct line of sight with regard to people and bicyclists crossing theriver. Another
aspect of the proposed action is the construction of acar-top boat/canoe public access point ontheriver
in Manchester approximately 800 feet south of the nest tree.

It is uncertain whether pedestrians on the bridge or people launching non-motorized boats at this distance
fromthe nest will affect the birds. The eaglesthat built the nest in 2001 appear somewhat tolerant of human
presence as the nest tree is less than 600 feet from the Hazleton Court residentia subdivision diagondly
across theriver in Manchester. If boaters padd e upcurrent from the access point to below the nest they
arelikely to disturb the birds. Certainly use of thefacility by pedestrians and boaters during the winter will
displace wintering birds from the immediate area.  As the proposed boat launch will come under the
management of the New Hampshire Fish and Game Department, the Service bdlievesthat use of thefacility
will be managed in a manner that avoids disturbance to the birds.

Posshility of Direct Mortdity

Bad eagles nesting in Bedford can be expected to make numerous flights from the nest each day in search
of food. Based oneagleflight behavior at the 1-293/Route 101 bridge, the birds are more gpt to fly over
the new bridgein Bedford than to passunder it. Thisis particularly so given the height of the nest compared
to the height of the new dructure. Virtudly every flight from the nest that the eagles take to the south will
bring them into a possible collison hazard with motor vehicles. A remote possibility so exigsthat eagles
wintering or trangent in the area will collide with a vehicle on the new bridge. Approximatdy 31,000
vehide trips per day are anticipated to utilize the new bridge and roadway by the year 2015 (W.
O’ Donnell, FHWA in. litt. October 2001).

Cumulaive Effects

Cumuldive effects arethose that result from future state, locd or private actionsthat are reasonably certain
to occur in the action area.

Completion of the proposed project will result in improved access to Manchester Airport. 1n addition to
fadilitating the continued growth and expansion of theairport, the surrounding areaisaso likely to seerapid
development, resulting in increased human population dendty in the lower Merrimack River corridor.
Deveopment will affect remaining wildlife habitats important to eaglesin two ways: riparian forest used by
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eagleswill be lost or encroached upon, and other habitats supporting wildlife speciesthat contribute to an
eagle sforage base will belogt. In addition, the greater the human population density in theriver corridor,
the more difficult it will be for eaglesto find secluded riverside locations to feed, perch, roost or nest.

As noted above, the project will facilitate the growth and expangon of the Manchester Airport leeding to
anincreasein commercid air traffic above the Merrimack River corridor. However, unlike large flocking
birds such as geese and gulls, eagles do not pose a Sgnificant hazard to aircraft. Therefore, they are not
a ggnificant risk from colligons with increased commercid arcraft treffic.

Summary of Effects

Direct effectsof theaction on bald eagles by construction-related disturbancesare expected. Initial impacts
to the nesting pair may result from congtruction activities a theriver crossing. Eagle feeding behavior will
be dtered and flight distancesto and from the nest will increase asthe birds attempt to avoid human activity.
Over time, this frequency of impact combined with other land dterations in the corridor may cause the
eagles to abandon the present nest site and/or construct a new nest farther removed from human activity.
Use of habitat immediately adjacent to the new bridge by foraging eagles (both the birds nesting and those
wintering in the area) will be reduced due to eagle avoidance of the bridge. Overnight roost sites on the
peninsulaand at the mouth of Sebbins Brook may become unsuitable, or be used lessfrequently by eagles
during and after construction.

CONCLUSION

After reviewing the current status of the bad eagle throughout its range and in the action area, the
environmenta baseline for the action area, the effects of the proposed action, and the cumulative effects,
it is the Service's biologica opinion that the project, as proposed (including the conservation measures
noted on pages 3 and 4), is not likely to jeopardize the continued existence of the bad eagle. No criticad
habitat has been designated for this species; therefore, none will be affected.

The Servicefindsthat thisproject isnot likely to jeopardize the continued existence of the bald eagle within
the Northern States Recovery Region because only one nesting pair occurswithin the action areaand 290+
pairs occur nearby in other northeastern states. Moreover, morethan 2,500 pairs are known to occur in
the Northern States Recovery Region.

The Service believes that reproduction by the Bedford pair may be lost for one or possibly two breeding
seasons, but that losswill not affect either local (New England-wide) or regiona recovery trends. Also,
athough alarger number of eagles (up to 20 or more) may winter or winter in part within the project area,
the Service anticipatesthat most of the action areawill not be directly affected by the proposed action and
will continueto provide habitat for wintering eagles. The capacity of thelower Merrimack River to support
wintering eagles may be reduced during and after congtruction. However, based on the rdlatively small
fraction of eagles within the Northern States Recovery Region that winter in the project area, population
level effects on the bald eagle will be negligible. Therefore, the Service concludes that the limited effects
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on reproduction, number, and distribution of the species are not expected, directly or indirectly, to reduce
gopreciably the likelihood of the surviva and recovery of the bad eagle in the wild.

[l. INCIDENTAL TAKE STATEMENT

Sections 4(d) and 9 of the ESA, as amended, prohibit taking (harass, harm, pursue, hunt, shoot, wound,
kill, trap capture or collect, or atempt to engage in any such conduct) of listed species of fish or wildlife
without specid exemption. Harm means an act which actudly kills or injures liged wildlife. 1t is further
defined to include sgnificant habitat modification or degradation that results in degth or injury to listed
species by dgnificantly impairing essentid behaviord patterns such as breeding, feeding, or sheltering.
Harass is defined as an act or omission that cregtesthe likelihood of injury to listed wildlife by annoying it
to such an extent asto sgnificantly disrupt norma behavior patterns, which include, but are not limited to,
breeding, feeding, or sheltering.

Incidentd takeis any take of listed anima species that results from, but isnot the purpose of, carrying out
an otherwise lawful activity conducted by a federal agency or applicant. Under the terms of Section
7(b)(4) and Section 7(0)(2), taking that isincidenta to and not intended as part of an agency action is not
considered a prohibited taking provided that such taking isin compliance with the terms and conditions of
thisincidentd take statement.

AMOUNT OR EXTENT OF TAKE

The Service has reviewed the information in the Bald Eagle Biologica Assessment, the FEIS, and other
relevant portions of the adminigtrative record and determinesthat incidentd take, in theform of harassment
of the nesting pair and other eagles usng the Merrimack River shoreline, is anticipated as a result of the
action. The Service believes that the pair may abandon the nest at some point during the 30 months
necessary to congtruct the bridge. The transportation agencies have agreed that between January 1 and
June 15, no congtruction will occur in the tertiary buffer zone around the nest during the first construction
season for the bridge. However, it isanticipated that take of up to two eggs or chicks per year for thetwo
subsequent construction/breeding seasons may occur.

Riparian habitat utilized by both nesting and wintering eagles will dso be taken as aresult of the project.
Because eagles generaly avoid areasin theimmediate vicinity of artificid structures such as highways, an
area of perhaps 200 feet radius to 660 feet radius around the bridge may be lost to use by eagles.
Therefore, arange of from 3 acres to over 30 acres (measured liberdly as the area of a circle) will be
taken.

This level of incidenta take, combined with the incidenta take of bald eagles previoudy authorized in
biologicd opinionsin the New England States, 1990-present (Appendix B), will have no population level
effectson the bad eaglein the Northern States Recovery Region. Thisconclusonishbased onthefact that,
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during the period that this cumulative incidental take was authorized, bald eagle numbers in the New
England states have increased from 129 to 295 territoriad pairs, a129% increase. During the same period,
the breeding and wintering digtribution of bald eagles within northeastern states has smilarly expanded
(USFWS unpubl. datd). These same trends are also evident throughout the 24-state, Northern States
Recovery Region (USFWS 1999; Jody Millar, USFWS, pers. comm.).

REASONABLE AND PRUDENT MEASURES

The measures described below are nondiscretionary, and must be implemented by the Federad Highway
Adminigration(or theNH DOT) in order for the exemptionin Section 7(0)(2) to apply. Thetransportation
agencies have a continuing duty to regulate the activity covered by this incidental take statement. If the
transportation agenciesfail to ensure compliance with these terms and conditions, the protective coverage
of Section 7(0)(2) may lapse. The Service congders the following reasonable and prudent measures to
be necessary and appropriate to minimize take of the bad eagle.

o Minimizethelikelihood that nesting bad eagleswill abandon the Bedford nest Site by observing
no-work buffer zones and seasona congtruction restrictions.

o Reducethelikeihood that eagle productivity will be adversdy affected for morethan one season
by providing dternative nesting locations farther removed from the bridge crossng location.

0 Compensate for logt feeding, perching, and possbly roosting habitat through riparian habitat
acquisition and protection.

Tams and Conditions

Inorder to be exempt from prohibitions of Section 9 of the ESA, the trangportation agencies must comply
with the following terms and conditions, which implement the reasonabl e and prudent measures described
above and outline the required reporting requirements. These terms and conditions are nondiscretionary.

1. Clearing of forest or other vegetation within 660 feet of the Bedford nest tree is prohibited.

2. Condtructionactivitieswithin therestricted areaof thetertiary buffer zone, 660-1,320 feet fromthe
nest, as noted in Figure 6, page 24 of the Biologica Assessment, are prohibited from January 1to
June 15 of the first construction season for the bridge. Partiad exception® to this time-of-year
restrictionmay be madeif it isconfirmed that the Bedford nest isnot active (USFWS confirmsthat
no adults are associated with the nest) that year.

3. Bad eagleactivity within (aminimum of) “2mile of the proposed bridge crossing shdl be monitored
one season prior to and for the duration of construction activities. The transportation agencies are

3 This determination cannot be reliably made until gpproximately April 15.
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finanadly responsiblefor the monitoring program (see page 23 of the Biological Assessment). The
objectives, methods, and reporting requirements shal be coordinated with this office and the New
Hampshire Fish and Game Department. The trangportation agencies shdl fund the construction
of two aternate nests that will be available for eagles to use in future nesting attempts. The nests
shdl be built of naturd materiasin live white pine trees and shal be completed prior to the onset
of bridge congtruction. The locations and methods for placement of the artificid nests shdl be
coordinated with this office and the New Hampshire Fish and Game Department.

4, The trangportation agencies shall acquiretitle to, or secure conservation easementson the parcels
(with the exception of the NH Mainline tract) identified on pages 23 and 26 of the Biologica
Assessment prior to the letting of any contracts for highway/bridge construction.

The Service normdly requires that action agencies carefully monitor the level of incidenta take to insure
that authorized take is not exceeded. In this case, that monitoring requirement will be met through
implementation of #3 above. In addition, Snce the Bedford eagle pair is so highly visble, the effect of
project congtruction on the birds nesting behavior will be readily observable.

The Service will not refer the incidenta take of any migratory bird or bald eagle for prosecution under the
Migratory Bird Treaty Act of 1918, as amended (16 U.S.C. sections 703-712), or the Bald and Golden
Eagle Act of 1940, as amended (16 U.S.C. Sections 668-668d), if such take isin compliance with the
terms and conditions (including amount and/or number) specified herein.

IV. CONSERVATION RECOMMENDATIONS

Riparian forest dong the Merrimack River is an important natura resource for wildlife and the people of
New Hampshire. Itisalimited resource anditisdeclining. Asthe sat€ slargest citiesand their associated
trangportation systems occur in this river valey, increasing pressure to develop riparian forest and to
expand transportation systems aong the Merrimack River is anticipated.

It isrecommended that the NH DOT and the FHWA consder riparian forest conservation agod of future
trangportation planning within the Merrimack River corridor. We urge the trangportation agencies to use
ther authoritiesto insurethat as much as possible of the remaining undevel oped Merrimack River shordline
ismaintained in an undevel oped, wooded condition. Without such efforts, much of therecent gainsin eagle
occurrence in and adjacent to the action area may be lost in the near future.

V. REINITIATION - CLOSING STATEMENT

As provided in 50 CFR 402.16, reinitiation of forma consultation is required where discretionary federd
agency involvement or control over the action has been retained and if: (1) the amount or extent of
incidenta take is exceeded; (2) new information reveas effects of the action that may affect listed species
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or critical habitat in amanner or to an extent not consdered in this opinion; (3) the action is subsequently
modified in a manner that causes an effect to the listed species or critica habitat not consdered in this
opinion; or (4) anew speciesislisted or critical habitat designated that may be affected by the action. In
instanceswherethe amount or extent of incidenta takeisexceeded, any operations causng such teke must
cease pending reinitiation.

Our nation’s symbol, the bald eagle, has made a remarkable comeback since the 1960s. The fact that
eaglesare gtriving to use habitats near urban areasisapogtive sgn for the species, but it will certainly bring
us new chalenges as we drive to meet both the needs of wildlife and the trangportation needs of agrowing
human population.

We appreciate the high level of cooperation and coordination by your agency and the NH DOT during the
planning of this project. Please contact Michael Amara at 603/223-2541 if you have questions and for
further coordination on eagles relative to this project.

Sincerely yours,

Michad J. Bartlett
Supervisor
New England Field Office

Attachment



ES.

-10-

Wayne Vetter, NHFGD

Robert Barry, NH DOT
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Appendix A

CONSULTATION HISTORY

April 2, 1992 -- Scoping Meeting at New Hampshire Department of Transportation (NHDOT) between
NHDOT, Federd Highway Adminigration (FHWA) and U.S. Fish and Wildlife Service (USFWS) to
discuss the purpose of the proposed Project Bedford-Manchester-Londonderry F-042-1(1), 11512,
project schedule and environmenta issues.

April 16, 1992 -- Letter from Mary F. Small, Normandeau Associates, Inc. (NAI) - contractor for
NHDOT and Holden Engineering and Surveying, Inc. (HES) - to Michadl J. Amard, USFWS requesting
liged and rare species information for preparation of an Environmenta Impact Statement (EIS) for the
Manchester Airport Access study.

May 6, 1992 — Letter from Carol R. Foss, Audubon Society of New Hampshire (ASNH) to Mary F.
Smadl, NAI summarizing information on state- and federdly-listed species that occur or may occur within
the project areq, including information on wintering bald eagles, the brook floater and speciesthat may be
present in wetlands, grasdands and pine barrens within the project area.

May 12, 1992 — Meeting at USFWS, Concord, NH between Michael Amara, William Neidermyer,
USFWS, Ann Tappan, Eric Orff, William Ingham, New Hampshire Fish and Game (NHFG), Diane
Del.uca, ASNH and Mary Smdll, NAI to discuss the project’ s consultation requirements under the ESA
due to the presence of wintering bald eagles, and the need for additiona data on feeding, perching and
roosting Sitesin order to assess the project impacts on bald eagles and in order to prepare the required
Biologica Assessment (BA).

June 9, 1992 — Mesting & NHDOT, Concord, NH, between Robert Barry, E. William Roy, William R.
Hauser, NHDOT, William Neidermyer, Michad Amard, USFWS, and William F. O’ Donnell, FHWA to
discuss drategies for evauating listed-species habitats within project area.

June 23, 1992 — Meeting at NHDOT between William Hauser, E. William Roy, Marc Laurin, Robert
Barry, NHDOT and Carol Foss, Diane Del_uca, Andy Kendall, ASNH to discussinformation needed for
BA.

September 1, 1992 — Letter from William J. Barry, NAI to Michadl Amara, USFWS describing proposa
for conducting winter bald eagle survey.

September 9, 1992 — Meeting at USFWS, Concord, NH between Robert Barry, E. William Roy,
NHDOT, William Barry, Mary Gaudette, Mary Small, NAI, Michaed Amard, USFWS and Diane
Del_uca, ASNH to discuss proposd for winter bald eagle survey. Survey areawill be within 1,000 ft of
the Merrimack and within the Airport Access study area, and according to the USFWS surveys should
be conducted for three full days/week from 12/1 to 3/15.






September 24, 1992 — Site vidit to Lower Merrimack River (Bedford to Litchfield) via canoe by Michedl
Amara and Sus von Oettingen, USFWS to survey for freshwater mussels and assess feasibility of
surveying wintering eagles viaa smal boat, which was consdered possible.

October 21, 1992 — Letter from Robert T. Barry, NHDOT to Michad Amara, USFWS requesting
comments from USFWS on NAI’s proposed bald eagle survey from 12/1/92 - 3/15/93 that was sent to
NHDOT October 7, 1992.

November 24, 1992 — Memo from Mary F. Small, NAI to Robert Barry, E. William Roy, NHDOT,
Michadl Amara, USFWS, Diane Del_uca, ASNH and William Barry, R. Smmons, Mary Gaudette, NAI
regarding trid boat survey conducted by NAI November 11, 1992 and recommending the abandonment
of boat surveys due to accesshbility of the riverbank by foot.

January 21, 1993 — Mesting at USFWS, Concord, NH between Michad Amaral, USFWS, E. William
Roy, Robert Barry, NHDOT, Mary Small, Mary Gaudette, NAI and Diane Del_uca, ASNH to discuss
progresson NAI’ swinter survey and monitoring study. Thegroup agreed to diminate certain sites, confirm
known sites identified by ASNH, conduct evening roost surveys and survey potentia roost Sites.

June 17, 1993 — Letter from Gordon E. Beckett, USFWS to E. William Roy, NHDOT acknowledging
receipt of the report “ Survey of Wintering Bad Eagles dong the Merrimack River” prepared by NAI and
dated May 1993.

December 2, 1993 — Letter from Gordon E. Beckett, USFWS to E. William Roy, NHDOT providing
comments on the May 1993 report “Survey of Wintering Bald Eagles dong the Merrimack River” and
pointing out that the report is not a preiminary verson of the BA, but a summary of available biologica
information on wintering bald eagles and should be useful to NHDOT and FHWA in preparing a BA.

May 15, 1994 — Meeting at USFWS, Concord, NH between Robert Barry, E. William Roy, NHDOT,
WilliamBarry, NAI, William O’ Donndl, FHWA, Michad Amard, USFWS, Diane Del_uca, ASNH and
Rich Roach, U.S. Army Corps of Engineers (ACOE) to discuss the report, USFWS's comments from
12/2/1993, further consultation requirements under the ESA, and that aBA is dtill needed, which may be
replaced by an EIS.

July 21, 1994 — Letter from E. William Roy, NHDOT to Michad Amard, USFWS including minutes of
May 15, 1994 meeting and anew map of eagle perch/roost Sites dated July 19, 1994.

July 18, 1997 — Letter from Patrick W. Fairbairn, NAI to William Neidermyer, USFWS requesting an
update from 1992 on listed-species information for EIS.

Jduly 23, 1997 — Letter from Michael Amard, USFWSto Richard Roach, ACOE summarizing telephone
conversations and meetings re Public Notice 199501152.



July 31, 1997 — Letter from E. William Roy, NHDOT to Michad Amard, USFWS requesting a review
and comments (by 8/8/97) on draft BA to beincluded in DEIS.

August 12, 1997 — Letter from Laura Deming, ASNH to USFWS with comments on DEIS,

Augugt 15, 1997 — Comment letter from Michad Amard, USFWS on draft BA sent to E. William Roy,
NHDOT dating that the draft BA addresses habitat dteration and losswithin ¥amile, but does not estimate
how this will affect wintering bald eagles, nor doesit address potentid mitigation measures.

September 17, 1997 — Memorandum from William O’ Donnell, FHWA to Michae Amard, USFWS
requesting feedback on an updated version of draft BA and potential mitigation site * Church property”.

October 16, 1997 — Site vigit to Sebbins Roost in Bedford by Craig Wood, NAI, John Kanter, NHFG,
Laura Deming, ASNH, E. William Roy, NHDOT, William O Donnell, FHWA and Michad Amard,
USFWS to discuss mitigation measures.

October 16, 1997 — Letter via facsmile from John Kanter, NHFG to Michad Amara, USFWS with
copies of 1995 letters sent to landowners that have wintering bald eagle roosts on their properties.

October 17, 1997 — Comment letter from Kenneth C. Carr, USFWS to William O’ Donnell, FHWA on
the second version of the draft BA indicating improvements to first draft BA, but in order for the Service
to determinethat the project is“ not likely to adversely affect” bald eagles, USFWS needs moreinformation
on mitigation and measuresto minimize short-term disturbance from construction. USFWS dso reaffirmed
itsinterest in three properties (for mitigation): Site 10, Site 9 and Site 1.3, which was acquired by the Town
of Bedford “for conservation”, as informed in a January 24, 1997 |etter from Karen White.

November 4, 1997 — L etter from William F. O’ Donnell, FHWA to Michael Amara, USFW'S pointing out
that FHWA/NHDOT cannot incorporate dl of USFWS's suggested changes, such as avoiding bridge
congruction during winter or regtricting pedestrian use in winter.

December 3, 1997 — Letter from William F. O’ Donnell, FHWA to Michae Amard, USFWS enclosed
with copy of two-volume DEIS, asking not to complete a forma evauation until after the 1/8/98 public
hearing and after the wetland mitigation plan has been findized.

January 7, 1998 — L etter from James D. Fraser, VirginiaTech, to Robert T. Barry, NHDOT and William
F. O'Donndl, FHWA with comments on DEIS, as he was retained by Devine & Nyquit, representing
Coastal Specidty Forest Products, Inc.

January 8, 1998 — L etter viafacamile from Jm Sweeney, UNH to John Kanter, NHFG with summary of
data collected 12/27/97 - 6/1/98 on property of Coastal Forestry Products in Bedford, NH, including
observations of a new roost Ste.



January 22, 1998 — Meeting a NHDOT, Concord, NH between Robert Barry, William Hauser and
Charlie Hood, NHDOT, William F. O’ Donnell, FHWA, Michael Amard, William Neidermyer, USFWS,
John Kanter, NHFG and Craig Wood, NAI to discuss input from Jm Fraser and Jm Sweeney and to
determine how the preferred dternative, CG Modified, will affect bald eagles.

January 27,1998 — Sitevisit to “ Sweeney” roost Sitein Bedford by Jm Sweeney, UNH, Robert Barry and
Doug Cygan, NHDOT, Craig Wood and Lee Carbonneau, NAI, Michael Amaral, USFWS, Laura
Deming, ASNH and John Kanter, Delayne Brown, NHFG. Group agreesto suggest moving thedignment
150-200 feet to south.

February 4, 1998 — Letter from William F. O’ Donndll, FHWA to James D. Fraser stating that the new
observationswill be evauated further.

February 4, 1998 — L etter from Robert T. Barry, NHDOT to Michag Amara, USFWSasking for review
of 1/27/98 field trip report and concurrence on 1/29/98 proposa for additiona winter eagle surveys.

August 17, 1998 — Letter from Laura Deming to Lee Carbonneau and Craig Wood, NAI summarizing
winter eagle roosting activity dong the Merrimack River.

December 17, 1998 — Telephone conversation from E. William Roy, NHDOT to Michadl Amard,
USFWS re 12/16 meeting asking which dignment would be best.

December 17, 1998 — L etter from E. William Roy, NHDOT to Michad Amara, USFWSincluding NAI's
“ Supplementa Bald Eagle Perching and Roosting Survey” , comparison of dternatives, and maps depicting
dignments

December 21, 1998 — Letter viafacamile from Mark Kern, Environmenta Protection Agency (EPA) to
William Neidermyer, Michael Amara, USFWS regarding EPA’s comments to NHDOT's 12/16/98
announcement to pursue the preferred dternative from the DEIS, and whether a supplementa EIS (SEIS)

will be necessary.

January 28, 1999 — Letter from Robert T. Barry, NHDOT to Richard Roach, ACOE summarizing
comments made at 1/20/99 Resource Agencies meeting between NHDOT, FHWA, ACOE, NHFG and
EPA to discuss impacts associated with dternatives DCD and CG Modified Shift. USFWS views
dternative DCD as least damaging to bald eagles and their habitat, and EPA viewsthe same dternative as
the Least Environmental Damaging Practicable Alternative (LEDPA).

February 8, 1999 — Letter from Richard M. Plante, Town of Londonderry to Leon Kenison, NHDOT
vehemently opposing adternative which fails to provide accessto thelr indudtrid land, and stating that CG
Modified Shift istheir preferred choice.



March 3, 1999 — Letter from Lee Carbonneau, NAI to Robert Barry, NHDOT presenting Scope of
Servicesfor Eagle Habitat Mitigation (Manchester Airport) including bald eagle conservation management
plan from Manchester south to state border and comprehensive eagle roost tree identification modd.

April 20, 1999 — USFWS site vidit to Bedford to view dternatives DCD and CG Modified Shift.

April 21, 1999 — Mesting at NHDOT between Thomas Myers, William O’ Donndl, FHWA, Richard
Roach, Ruth Ladd, ACOE, Michadl J. Bartlett, Michad Amard, USFWS, William C. Ingham, J., Eric
Orff, NHFG, Lori Sommers, New Hampshire Department of Environmental Services (NHDES), Craig
Wood, NAI and Robert T. Barry, William Hauser, E. William Roy, CharlesHood and Mark Hemmerlein,
NHDOT to discuss mitigation measures. A list of propertieswith eagle use (Hooksett to Merrimack) was
presented. NHDOT will congder list, will add management plan, conservation protection for railroad
property, and assurance to protect Roost A and West Bank, and possibly acquire other Sites.

May 18, 1999 — Letter from Michae J. Bartlett, USFWS to William F. Lawless, ACOE regarding
ACOE's LEDPA, CG Modified Shift, and stating that USFWS thinks that DCD will actualy have less
impact on wetlands.

June 7, 1999 — Conference Report of April 21, 1999 Meeting at NHDOT.

August 2, 1999 — L etter from Michad J. Bartlett, USFWS to William F. Lawless, ACOE dating that if
NHDOT protects Hooksett as wel, USFWS will not appead CG Modified Shift athough USFWS il
believesthat DCD isLEDPA.

April 14, 2000 - Letter from Michad J. Bartlett, USFWSto Robert Barry, NHDOT regarding theinlieu
fee concept for acquidition of habitat for mitigation purposes.

April 26, 2000 - Meeting between Michae Amard, USFWS, John Kanter, NHFG and Laura Deming,
ASNH during which in lieu fee and eagle roost Stes were discussed.

May 18, 2000 - Copy of letter from Leon Kenison, NHDOT to Col. Brian E. Osterndorf, ACOE
requesting approva of the DOT’ s mitigation package.

September 6, 2000 - Conference call between Michadl J. Bartlett, William Neidermyer, and Michael
Amarad, USFWS, and William F. Lawlessand Richard Roach, ACOE. In lieufee and affirmation that no
condruction would begin until mitigation is complete were discussed.

February 7, 2001 - Email message from Michael Amara to Paul Nickerson and William Neidermyer,
USFWS, John Kanter, NHFG and ChrisMartin, ASNH regarding thereported discovery of apair of bald
eagles condructing anest near the CG Modified dignment in Bedford.  Site visit the same day confirmed
presence of the nest.



