West Virginia Field Ofice
Post Office Box |278
El kins, West Virginia 2624l
March 18, 1997
Col onel Richard W Jem ol a
Di strict Engineer
U S. Arny Corps of Engineers
502 Ei ghth Street
Hunti ngton, West Virginia 2570l

Dear Col onel Jem ol a:

This responds to your letters dated October 16 and Novenmber 18,
1996, requesting formal consultation pursuant to Section 7 of the
Endangered Species Act of 1973, as anmended (16 U S.C. |53 et
seq.). This constitutes the U.S. Fish and Wldlife Service's
draft biological opinion on the U S. Army Corps of Engineers,
Huntington District's pending action on a Rivers and Harbors Act
Section 10 permt application submtted by the Joe S. Tow ng
Conpany, Incorporated. Joe S. Tow ng proposes to construct a
barge fleeting facility along the |eft descendi ng bank of the GChio
River in the vicinity of river mle 176.5 in the backchannel of
Muski ngum I sl and, Whod County, West Virginia. Please reference

Public Notice No. CEORH-OR 94-62, dated October 4, 1994.



A bi ol ogi cal assessnment was prepared for the Corps by the
appl i cant pursuant to Section 7(c) of the Endangered Species Act
(87 Stat. 884, as anended; 16 U S.C. 1531 et seq.) to evaluate the
potential for direct and indirect effects fromthe proposed
project on the following Federally |isted species: the threatened

bal d eagl e, Haliaeetus | eucocephal us; the endangered pink nucket

pearly mussel, Lanpsilis abrupta; and the endangered fanshel

mussel , Cyprogenia stegaria. Thi s consultati on has been

coordinated with the Service's Chio River |slands Nati onal
WIldlife Refuge. A conplete adm nistrative record of this

consultation is on file in the West Virginia Field Ofice.

Backagr ound

| nformal consultation between the Service and the Corps relative
to the project began in our Fish and WIdlife Coordination Act
report dated Novenber 4, 1994, which included a request that the
Corps prepare a biological assessnent. Qur Novenber 4, 1994

correspondence indicated that H |eucocephalus was the only listed

speci es which was known to utilize the project area, but that C
stegaria and L. abrupta also were likely to be present. On

Sept enber 4, 1995, Service personnel fromthe Ohio River I|slands
National WIldlife Refuge discovered two fresh dead speci nens of C

stegaria in the backchannel of Miskingum Island. Based on the



presence of suitable habitat, the Service assumes L. abrupta al so

occurs in the vicinity of the proposed project.

The request for preparation of a biological assessment was
reiterated in our letter of Septenmber 11, 1995 to the Corps, after
bei ng advi sed that a notice of intent to issue a permt for the
project was being drafted, and subsequent to the discovery of C

stegaria in the backchannel of Miskingum I sl and.

By transmttal letter dated October 16, 1996, the Corps provided
the Service with a biological assessnent for the proposed
activity. The Corps granted the Service a 30-day extension of
time to conplete the review of the assessnent by letter dated
November 19, 1996. The Service, by letter dated Decenber 19,
1996, did not concur with the assessnent's conclusion that the
project was not likely to adversely affect C. stegaria and L.
abrupta. However, the assessnent stated that, if the Service did
not concur with the "no affect” finding, they were requesting
initiation of formal consultation. Therefore, the Service
initiated formal consultation on Decenber 19, 1996. The Service
did concur with the findings of the assessnent that construction
of the proposed project, excluding any future expansi on and
operating nodifications, was not likely to adversely affect H

| eucocephal us.




Bl OLOG CAL OPI NI ON

Proposed Proj ect

The proposed action will consist of constructing and nmai ntaining a
barge nooring facility in the backchannel of Muiskingum I sl and,

near Chio River mle 176.5. Four tri-tie clusters, constructed of
12-inch dianeter steel pipe will be placed in the river
approximately 25 feet riverward of the West Virginia shoreline,
based on nornmal pool elevation of 582.0 feet Mean Sea Level. The
tri-tie clusters will be driven 20 to 25 feet into the river bed
and have a top elevation of approximately 622.0 feet MSL. The
four tri-tie clusters will be spaced 195 feet apart. The fleeting
area will extend along the riverbank for approximtely 1,125 feet
and riverward of the tri-ties approximtely 140 feet. Two 12-f oot
di ameter floats will be attached to chains and anchors at the
upstream end of the fleet. The facility will accommodate 20

barges containing primarily sand, gravel, and |inestone.

The applicant has periodically operated a | oadi ng and unl oadi ng
facility at a centrally |l ocated portion of the area proposed for
the nooring facility for approximtely nine years w thout the

benefit of a Corps Section 10 permt.



Revi ew of Endangered Species |Informtion

A smal |, transient population of H [eucocephalus consistently

uses the bottom and forest and riverine habitats along the Ohio
River in the vicinity of Muskingum Island, especially during the
winter. The Service concurred with the biol ogical assessnent that
construction and operation of the proposed facility, excluding any
future expansion and operating nodifications, was not likely to

adversely affect H |eucocephalus. Therefore, only possible

impacts to C. stegaria and L. abrupta will be further analyzed in

t hi s biol ogical opinion.

The freshwater nussel fauna of the Ohio River, and the Miski ngum

| sl and area, have been in a period of sustained recovery for the

| ast 15 years. The freshwater nussel community is
repopul ati ng/ recol oni zing suitable habitats after many decades of
severe water quality degradation. Those nussel species which were
able to survive in tributaries or other refugia are now
recol oni zing the mainstem Conparisons of nussel data coll ected
in the early 1980's (species conposition, age structure) versus
nore recent data illustrates quite clearly that the change is

conti nui ng.

Di stribution



Cyprogeni a stegaria occurred in the Ohio River and many of its

| arge tributaries in Pennsylvania, West Virginia, Ohio, |Indiana,
I1linois, Kentucky, Tennessee, Al abama, and Virginia. Presently
reproduci ng popul ations are known to occur in the Clinch River in
Tennessee and Kentucky, and the Green and Licking Rivers in
Kentucky (U. S. Fish and Wldlife Service, 1991). Since 1992,
living and fresh dead speci nens indicate that a reproducing

popul ation of C. stegaria occurs in the | ower Miskingum Ri ver in
Chio (Dr. G Thomas Watters, pers. comm 1997; Ohio Departnment of
Nat ural Resources, 1993) and in the upper Ohio River in West
Virginia at Neal |sland, Miskingum Island, and below Belleville
Locks and Dam Additionally, small, apparently non-reproducing
popul ati ons may still persist in the Wal honding River in Chio, the
Kanawha River in West Virginia, the Wabash River systemin
I1'linois and I ndiana, the Barren River and Tygarts Creek in

Kent ucky, and the Tennessee and Cunberland Rivers in Tennessee.

(U.S. Fish and WIildlife Service, 1991).

Hi storical records of L. abrupta indicate it was nostly an OChio
Ri ver Basin species, found nmainly in the Tennessee, Cunberl and,
and Ohio River drainages, with occasional records fromthe

M ssissippi. Lanpsilis abrupta originally occurred in 25 river

systens but was never collected in | arge nunbers fromany site.



Presently, L. abrupta is known from 16 river systens, representing
t hree maj or geographic |locations. The |argest popul ations are
found in the Tennessee River, Cunberland River, Osage River, and
Meramac River (U.S. Fish and Wldlife Service, 1985). Lanpsilis
abrupta is presently known in the upper Ohio River nmainstemfrom
five locations downstream of the proposed project; three | ocations
between river mles 283.0 and 292.4 and two addition | ocations at

river mles 255.5 and 179. 5.

Ecol ogy and Life History

Both L. abrupta and C. stegaria inhabit clean swept sand and
gravel in mediumto large rivers. Many aspects of the life

hi story of these rare nussels are not known. Like other
freshwater nussels, they feed and respire by filtering macroscopic

food particles and oxygen fromthe water colum.

In the reproductive cycle, males produce sperm which is discharged
into the water colum and dispersed by currents. Downstream
femal es i ntake the sperm during feeding and respiration.
Fertilization occurs within gills nodified as brood pouches. Both
L. abrupta and C. stegaria are long-term breeders (bradytictic);

i.e., fertilization takes place in |late sumer/fall, and the



enbryos (glochidia) overwinter in the fenale and are di scharged

into the water colum in spring (Otman 1919).

This conplicated reproductive cycle includes a host fish, where

t he gl ochidiumattaches to the gills, fins, or skin of the fish
and is nourished for a short tinme before developing into a
juvenile nmussel. This relationship between the glochidiumand its
fish host is generally species-specific and sonetinmes highly

speci alized. For exanple, the genus Lanpsilis has evolved a
mantl e flap on the incurrent syphon which resenbles a small fish
or aquatic invertebrate, conplete with eye spot. Wen extended
into the current, this flap attracts fish as a prey mmc,

i ncreasing the opportunity for glochidia to cone in contact with

the host fish. Cyprogenia stegaria glochidia are released into

the water colum in the formof a unique spiral conglutinate.
This worm i ke shape suggests that a fish visually searches for

its food may be its host (U S. Fish and Wldlife Service, 1991).

Reasons for Decline and Conti nued Threats

Since nussels are sedentary, they are extrenely susceptible to
envi ronnent al degradation. The range reductions of these nussels
are attributed to physical |oss of habitat and degraded water

quality related primarily to water inpoundnents, channelization,



streanmbank clearing, and agriculture. Run-off from human waste,
chem cal outfalls, and coal mning has affected the water quality

of many tributaries.

Pollution from municipal, agricultural, and industrial waste
di scharges has decreased or elimnated nussel populations directly
and indirectly through extirpation of host fish species, resulting

in mussel reproductive failures.

The exotic, prolific zebra nussel, Dreissena pol ynorpha,
accidentally introduced to North Anerica in the m d-1980's, poses
a severe threat to all native nmussel species through conpetition
for space, food, and survival of glochidia. Presently, the zebra
mussel , which was conveyed to the area through ship ballast water
frominterior European ports, is abundant in the | ower G eat Lakes
and is increasing in other portions of the range of these
federally |isted species, including the Chio River basin. Zebra

mussels are currently not threatening the Miuski ngum | sl and ar ea.

ENVI RONMENTAL BASELI NE | N THE ACTI ON AREA

Status of the Species



The proposed facility is |located in the Belleville Navigation Pool
in the Ohio River. The biological assessnment correctly
characterized the freshwater nussel fauna of the Belleville

Navi gation Pool as particularly diverse (31 species known from
recent surveys); at |least 28 of these 31 occur in the Miski ngum

| sl and backchannel, including C. stegaria. The other three
species, including L. abrupta, may also be present. No other site
in the upper and mddle Chio River mainstemyields such a rich
mussel fauna as the Miuskingum | sland area. The next nobst diverse
nmussel beds are known from the upper Racine Navigation Pool, (24
speci es) and the upper Greenup Navigation Pool, (21 species)

approxi mately 30 and 100 m | es downriver, respectively.

Brail sanpling results show the Miuski ngum I sl and nussel bed forns
one conti nuous bed which extends along both sides of the island

from head to toe. Cyprogeni a stegaria occurs in the backchannel

of Muskingum Island at river mle 175.6 and is a conponent of the
ext ensi ve nussel bed which occurs throughout the backchannel.

Lanmpsilis abrupta is known fromthe Ohio River at river mle 179.5

and is assunmed to be a conponent of the nussel bed in the
backchannel of MiskingumlIsland. In addition to its close
proximty to the backchannel, this assunption is based on the

occurrence of suitable habitat, a diverse fish population, and the



presence of numerous other nmussel species, often associated with

L. abrupta, occurring in the backchannel of Miskingum Isl and.

The area of river potentially affected by project construction and
operation (fromthe upper limts of barge nooring to the actua

toe of the island) constitutes approxi mtely 95 acres of
freshwater nmussel habitat. The site supports densities of native
nussels on the order of 11 animals per square neter, with
excellent recruitnment, yet the habitat does not appear to have
reached its full potential or carrying capacity. Quantitative
surveys in 1995 around Muski ngum | sl and showed that over eight
percent of the live nussels were less than or equal to three years
old, and quantitative surveys from 1996 found that over 48 percent
of the live nmussels were in the less than or equal to three-year

ol d category.

Ef fects of the Action

Construction and operation of the proposed barge fleeting facility
wi Il adversely affect this nussel resource described above,
including federally |isted endangered species. Anticipated
inpacts to C. stegaria and L. abrupta from constructi on and
operation of the proposed facility include the direct and indirect

| oss and di sturbance of habitat from sedi nentation, prop wash and



scour, mai ntenance dredgi ng, grounding, |eaks, spills, and the

i ntroduction of zebra nussels fromfleeted barges and tow boats.

The greatest diversity and abundance of nussels are associ ated
with clean-swept sand and gravel substrates. Chronic increases in
turbidity and suspended sedinents in the vicinity of the facility
can be caused by changes in current patterns fromthe barges and
nmooring structures, propeller wash and scour, and groundi ng.
Because of the relatively shallow nature of the backchannel in the
area of the proposed project (12 to 20 feet), towboat propellers
will be within three feet of the bottom Resulting increases in
turbidity and suspended sedi nents decrease the depth and anount of
i ght penetration, affect primary productivity, decrease oxygen

| evel s, increase water tenperature, irritate or cause cloggi ng of
gills, and result in a blanket of silt on the substrate.

Siltation affects nussels indirectly by snothering eggs or |arvae
of the fish host popul ations, by reducing food availability, and
by filling interstitial spaces, which elimnates spawni ng and
habitat critical to the survival of young fish. Missels nmay al so
be directly affected by siltation through snothering. Increased
turbidity interferes with the ability of host fish to see

gl ochi di a packets or lures which the mussels deploy to attract
them Wthout successful attachnment to the host fish, these rare

mussel s cannot reproduce at all



Fuel | eaks, product spillage, and the introduction of zebra
nmussels could result in direct and indirect (lethal and sublethal)
adverse inpacts to the freshwater nussel popul ations. Fuel |eaks,
spillage, bottom scouring, and sedi nent disturbance during the
critical time of juvenile settlenment onto the river bottom woul d

al so prevent the recruitnent of young endangered nussels.

The Service believes that there has already been a significant

i npact to the freshwater nmussels in the backchannel of Miski ngum
| sland due to past use of the site by the applicant. In recent
surveys the nunber of nussels captured per brail pass were
significantly | ower downstream of the current | oading area than
t hey were upstream and there were no nmussels coll ected

i medi ately riverward of the current |oading area.

Concl usi on

Based on the findings described above, it is the Service's
bi ol ogi cal opinion that the proposed action is likely to adversely
affect C. stegaria and L. abrupta, but is not likely to jeopardi ze

t he continued existence of these species.

| NCI DENTAL TAKE



Sections 4(d) and 9 of Endangered Species Act prohibit taking
(defined as actions that would harass, harm pursue, hunt, shoot,
wound, kill, trap, capture or collect, or attenpt to engage in any
such conduct) of listed species of fish or wildlife w thout a
speci al exenption. Harmis further defined to include significant
habitat nodification or degradation that results in death or
injury to listed species by significantly inpairing behavioral
patterns such as breeding, feeding, or sheltering. Harass is
defined as actions that create the |ikelihood of injury to listed
species to such an extent as to significantly disrupt normal
behavi or patterns which include, but are not limted to, breeding,
feeding or sheltering. Incidental take is any take of |isted

ani mal species that results from but is not the purpose of,
carrying out an otherwi se |lawful activity conducted by a Federal
agency or with Federal authorization. Under the ternms of section
7(b)(4) and section 7(0)(2), taking that is incidental to and not
i ntended as part of the agency action is not considered a

prohi bited taking provided that such taking is in conpliance with

the ternms and conditions of an incidental take statenent.

Level of Take

The anticipated incidental take of C. stegaria and L. abrupta is

difficult to quantify because these species represent such a snal



portion of the nmussel community. However, based on the assunption
that the status of the entire nussel community within in the

backchannel of MiskingumlIsland is indicative of the well-being of
the subject two endangered nussels, the anticipated | evel of take

is defined as:

1. A decline of up to 25%in the density of the nussel bed. This
woul d include adults and juveniles (juvenile being defined as |ess
t han 30 percent of nmaxi mum size encountered, neasured as total
l ength, or animals #3 years old based on external annual ring

counts) other than the threeridge, Anblenma plicata;

2. A decline of up to 25%in the live-to-dead ratio. "Recently
dead" is defined as those shells exhibiting some |luster of the
nacre (not chal ky), which have the |iganent or hinge intact or

whi ch have sone soft tissue renmins; or

3. A decline of up to 25%in the total nunber of species

encount er ed.

| f any or a conbination of these criteria are exceeded in the
mussel bed of the backchannel of Miskingum Island, the Corps
should initiate, with the Service, an evaluation to determ ne the

cause. |If precise evidence suggests that the cause was related to



the construction and operation of the nmooring facility,

reinitiation of consultation will be required.

Reasonabl e and Prudent Measures

Reasonabl e and prudent neasures are non-di scretionary, and nust be
undertaken by the Corps so that they becone binding conditions of
any grant or permt issued to the applicant, as appropriate, in
order for the exenption in section 7(0)(2) to apply. |If the Corps
(1) fails to require the applicant to adhere to the terns and
conditions of the incidental take statenment through enforceable
ternms that are added to the permt or grant docunent, and/or (2)
fails to retain oversight to ensure conpliance with these terns
and conditions, the protective coverage of section 7(0)(2) my

| apses.

The bi ol ogi cal assessnent proposed the foll ow ng operating
procedures to reduce or avoid inpacts to the endangered nussels:
1) tow boats would only enter the backchannel from downriver, 2)
tow boats would only navigate in the deepest part of the
backchannel, 3) tow boats would only operate within 100 neters of
the West Virginia mainland shoreline and woul d not navi gate

bet ween the small towhead and Muski ngum I sl and, 4) buoys woul d be

set to mark the deepest part of the channel, 5) tow boats would



mai ntain no wake speed, and 6) the facility would be used only
when the river |levels are above normal pool at 582.0 feet Mean Sea
Level. Although inplenentation of such nmeasures could serve to

m nim ze inpacts, the Service believes that they are not

enf orceabl e and, therefore, any benefit derived from establishing
such procedures will be mnimal, at best. The Service has not
identified any reasonabl e and prudent neasures that could be

i npl emented by the Corps or the applicant that would serve to
mnimze or avoid incidental take frominplenmentation of the

proposed activity.

Terms and Conditions

In order to be exenpt fromthe prohibitions of Section 9 of the
ESA, the Corps nust conply with the followng ternms and
condi tions, which outline the required reporting/ nonitoring

requi renents. These terns and conditions are non-discretionary:

1. Develop and inplenent a nussel nonitoring plan capabl e of
detecting community structure changes, as defined in the

i ncidental take statenment, within the nussel bed in the
backchannel of Miskingum |sland. The nonitoring plan should be
devel oped by a reputable nmal acol ogist in coordination with the

Service, West Virginia Division of Natural Resources, and the Ohio



Di vi si on of Natural Resources. This would include establishing a
"before project" baseline based on at |east two sanpling years
bef ore construction. After establishnment of baseline, nonitoring
shoul d continue throughout the |life of the project or until it is
determ ned, after consultation with the Service, that such

nonitoring is no | onger necessary.

2. Changes discovered in the community structure of the nussel
popul ation in the backchannel of Miskingum lsland as a result of
the monitoring plan will be conpared to the "Level of Take"
criteria. Should any of these criteria be exceeded, it wll
trigger a reevaluation of the project inpacts on L. abrupta and C.

stegaria, and possibly result in reinitiation of consultation.

|f the Corps determ nes that the nonitoring period required by
these Terns and Conditions exceeds the Corps permt authority, the
Corps should: 1) provide the applicant with a copy of this

bi ol ogi cal opinion; and 2) notify hinfher that the Terns and
Condi ti ons must be adopted by the applicant in order for the
applicant to be exenpt fromthe provisions of Section 9 should

i ncidental take occur. In addition, the applicant should be
notified that if these Ternms and Conditions are not inplenented,
any incidental taking that results fromthe activities considered

in the biological opinion would be prohibited by Section 9 and,



t herefore, the applicant should contact this office to apply for

an incidental take permt under Section 10(a)(1)(B).

Thi s concludes the need for further action on this project as
requi red under Section 7 of the Endangered Species Act. Shoul d
this project be nodified or new information becones avail abl e,

consultation with the Service should be reinitiated.

| f you have any questions, please contact ne at this office (phone

304- 636- 6586) .

Sincerely,

WIlliamA. Tolin
Acting Supervisor

cc:

W/DNR - Dow er
PAFO - Densnore
ORINVWR - W son
OHFO - Krooneneyer
USEPA - Forren
ODNR - Mar shal
Readers file
Project file

ES: WFO Tol in:t)f
Fi | ename: JOESTOW BO2
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